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We extend our hearty good wishes f 


(with March 1983 Part) 


Al India Reporter Annual Index for 1982 will be despatched 
as a supplement to All índia Reporter M ARCH 1985 part under 
postal concession, to those subscribers who have received all the 
12 parts of 1882 from us. 


Kindly complete your 1982 missing parts before 1-1-1983. 


Monthly Rs. 30/., Postage & Packing extra. 
923 Subscription (Inland) Regd. Book.Post Rs. 421-00 
Book-Post Rs, 391.00 


Postage is variable according to the weight of each Monthly Part, 
The ¥. P. P, amount will be rounded to the next Rupee.- 








Prompt Reporting 


2 decisions of the Supreme Court D/- 4-49-4982 and 10-42.1982 


reported in this Part — See Pp. 6'7 and 75, 
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Important Decisions 
Winding up of a Company — Its workmen have locus standi to appear 
and to be heard (A landmark decision under the Company Law) 1580 
Auroville (Emergency Provisions) Act (89 of 1980) — Parliament is 


competent to enact — Religion and Religious denomination = Concepts 


discussed 48¢ 


Appeal — Application for amendment == Rejection merely on ground 


of delay is not proper ; ` 58 8 ¢ 


Public Highway — Barricade put by police with object to maintain 


law and order — Whether reasonable restraint on personal liberty 88 8C 
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NOMINAL TABLE, A. 1. R. 


Sunder Bai died by L. R. Kishorilal v. 


Anandi Lal died and after him Smt. 
Mohaniwali All 23 
Sundra v. Harnam Singh Punj 25 


Sunil R. Paval Re: Andh Pra 5 (NOC) 
Suresh Chandra Saxena v. Union of India 


All 15° 
Suryanarayana B. v. N. 1453. The Kollur 
Parvathi Co-op. Bank Ltd. Andh Pra 1 


Syedabad Tea Co. Ltd. v. State of Bunar as 
Temjenkaba v. bmyachanga Gauhati 5 


Thangavelu Chetty M. v. Chinnasamy 


Mad 21 
Thankamma v. State Ker 27 (NOC) 


1983 JANUARY 83 
Trilokchand Kapaorchand v. Basubai Vasti- 


mal Oswal Bom 12 
Union of India v. Ganpatrai Sagarmull 
Cal 14 
Usha Rani Banerjee v. Premier Insurance 
Company Ltd. All 27 
Varamani David C. v. Bank of Madurai Ltd. 
Mad 15 
Vasanji Navji and Co. v. K. P. C. Spinners 
Mad 31 


Venkateswar Rao P. v. Revenue Officer and 


Tahsildar Orissa 9 
Vora Abdulrahim v. Vora Abdulkarim 
Ajambhai Misra Guj 18 (NOC) 
Xavier v. Antony Ker 21 (FB) 
Yamuna v. A. Rama Amin Kant 27 
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Administrative actions 
——Natural Justice — See Constitution of 


India, Art. 226 Gauhati 1 
Administrative law 

——Audi alteram partem — See Constitu- 

tion of India, Art. 226 sc 75 B 


Natural Justice —- See Companies Act 
(1956), S. 433 SC 7A 
——Opportunity of hearing — See Constitu- 
tion of India, Art. 226 Ker 31 B 


Advocates Act (25 of 1961) 


——S§s. 7, 24, 49 — Rules framed under Sec- 
tion 49 by Bar Council of India (1975), R. 1 
(e) — Enrolment of candidate as advocate — 
Rule 1 (c) is mandatory Cal 37 B 
——Ss. 7 (h) and (i), 24, 49 — Rules framed 
under Section 49 by Bar Council of India 
(i975), R. 1 (c) — Rule is not ultra vires of 
rule-making powers conferred on Bar Coun- 


cil of India Cal 37 A 
-——S. 24 — See 
(1) Ibid, S. 7 Cal 37 B- 
(2) Ibid, S. 7 (h) & (i) Cal 37 A 
——S, 49 — See 
(1) Ibid, = 7 Cal 37 B 
(2) Ibid, S. 7 (h) & (i) Cal 37 A 


Andhra Pradesh Buildings (Lease, Rent & 
Eviction) Control Rules (1960) 
See under Houses & Rents. ` 


Andhra Pradesh Charitable and Hindu 
Religious Institutions and Endowments 
Act (17 of 1966) 


—sS. 15 (1) — Appointment of members of 
Trust Board — Governments power of ap- 
pointment under the section is confined to 
non-hereditary Trustees ` Hereditary 
Trustees can automatically acquire member- 
ship — Ceiling limit applies only to ap- 
pointment of non-hereditary trustees 
Andh Pra 7 C 
aS. 17 (2) (b), (3) (b) — Appointment of 
-hereditary Trustee by rotation as Chairman 
of Trust Board — Period of office or names 
Gf succeeding Chairmen in rotation need 


90% be mentioned in appointment order 


Ioa Andh Pra 7D 


"Hes 


eS. d — See Ibid, S. 33 


Andh. Pra. Charitable and Hindu Religious 
institutions & Endowments Act (contd.) 
S. 77 (1) (ec) — Determination and con- 
ferment of hereditary trusteeship — Govt. 
has no authority — Only Dy. Commissioner 

is eompetent to decide the question 


Andh Pra 7 A 
—s. 77 (1) (c) — Constitution of India, 
Art, 226 — Determination of hereditary 
Trusteeship — Jurisdiction lies with Deputy 
Commissioner alone — Writ jurisdiction of 
High Court cannot be directly invoked for 
such matter Andh Pra 7 B 


Andh Pra Co-operative Societies Act (7 of 
4) 


See under Co-operative Societies. 
Andhra State Act (30 of 1953) 
——S. 66 (4) — See Civil P. C. (1908). S. 80 

Kant 7 

Arbitration Act (10 of 1940) 
——S. 2 (a) — “Dispute” — Meaning 
Agreement to remove timber — Govt. trying 
to recover dues from lessee — No right con- 
ferred on lessee by agreement, to remaining 


trees — Lessee claiming value of remnant 
trees — There could be said to be no dis- 
pute JI&K 12 
——S. 8 — See Ibid, S. 31 (4) Orissa 10 
——S. 19 — See Ibid, S. 33 Pat 3 
-——S. 20 — See Ibid, S. 31 (4) Orissa 10 
—-—S. 20 (H) — Reference of dispute to 


arbitrator — Direction by Court to decide 
(i) maintainability of claims, and (ii) ques- 
tion of limitation and to give reasoned 
award — Held parties had agreed to such 
course and hence reference was valid 
Orissa 31 (NOC) 
Pat 3 
— See also Limitation Act (1963), 
8. 5 Cal6 A 
——S. 30 — Civil P. C. (5 of 1908), O. 7, 
R. 7 — Misconduct — Claim laid for damage 
for breach of contract — Amendment sought 
in statement of claim introducing claim for 
specifie performance of contract — Award 
given by allowing amendment which is im- 
permissible — It amounts to misconducting 
the case Cal 6 B 
--—S§. 30 — Specific Relief Act (47 of 1963), 
S. 10, Exptn.: (ii) Exception (a) — Error ap- 
parent on face of award — Breach of con- 
tract to trausfer movable property — Award 


=S. 
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Arbitration Act (contd.) 
directing specific performance — Award not 
holding that goods fell within exception (a) 
to S. 10 Expin. (ii) of Specific Relief Act — 
There is error apparent Cai 6 C 
——Ss. 31 (4), 8 and 20 — Court where ap- 
plications subsequent to original applications 
under S. 8 or S. 20 to be filed — It is one 
where original application under S. 8 or 20 
is filed Orissa 10 
——S. 33 — See also Co-operative Societies 
— Punjab Co-operative Societies Act (1961), 
S. 56 Punj 19 
——Ss. 33, 39, 19 and 25 — Appeal against 
order under S, 33 — Is not maintainable 
Pat 3 
——S. 34 — Suit for contract — What is not 
stay under — When not to be granted. 
Mad 31 
——S. 39 — See Ibid. S. 33 Pat 3 
——S. 46 — See Co-operative Societies 
Punjab Co-operative Societies Act (1961), 
S. 56 Punj 19 


Assam Land and Revenue Regulation 
(1 of 1886) 


——S. 154 (1), cls. (h) & (i) — Bar of juris- 
diction of civil court — Boundary dispute 
between two villages — Jurisdiction of civil 
court to decide dispute is not barred 
Gauhati 17 (NOC) 


Auroville Maa ag Provisions) Act 


(59 of 1980) 
~—-—Pre, — See Constitution of India, Arti- 
cle 25. sc 1C 
——Pre. — Validity — Parliament is com- 


petent to enact the Act — No conflict with 
West Bengal Societies Registration Act 

Sc 1A 
——Pre. — Validity — Act is not violative 
of Arts. 25 and 26 of the Constitution. (Per 
Court). SC 1 B 
——Pre, — Validity — The Act is not viola- 
tive of Arts. 29; 30 of the Constitution 


sc 1 D 
——Pre. — Taking over of management of 
Auroville Society by Government — Not 
violative of Art. ,14. SC LE 


Banking Regulation Act (10 of 1949) 
—S. 2 — See Ibid, S. 6 Mad 15 
——Ss. 6, 2 — Tamil Nadu Chit Funds Act 
(1961), S. 1 — Tamil Nadu Indebted Persons 
(Temporary Relief) Act (Presi. Act 16 of 
1976), S. 3 (h) (B) — Chit Fund transaction 
conducted by Bank.— Liability of bor- 
rower — Transaction is a Banking transac- 
tion — Banking Regulation Act applies 
Liability of borrower is saved by Act (16 of 


1976) Mad 15 
Bar Council of India (1975) 
=——R. 1-(c) — See 
(i) Advocates Act (1961). S. 7 Cal 37 B 
(2) Advocates Act (1961), S. 7 h) & @) 
Cal 37 A 


Bengal Money Lenders Act (10 of 1940) 
See under Debt Laws. 
Bihar. & Orissa Co-operative Societies Act 


(6-of 1935) 
See under Co-operative Societies. 


Bihar and Orissa Motor Vehicles Taxation 
Act (2 of 1930) 
——Pre. — Motor Vehicles Act (1939), Pre. 
— Bihar & Orissa Act cannot be said to be 
dead in Consequence of passing of Central 
Act — There is no conflict before the two 
Acts Pat 14 E 
—Ss. 6 and 6 (IA) and Sch. 3 — Imposi- 
tion of additional tax by amendment of S.6 
and insertion of S. 6 (IA) and Sch. 3 — Not 
ultra vires legislative competence Pat 14 A 
——Ss. 6 and 6 (IA) and Sch. 3 — Proposed 
additional tax under amended Section 6 and 
Section 6 (IA) and Sch. 3 — Not “unreason- 
able” within meaning of Art. 19 (1) — It 
is also not a restriction on trade’or com- 
merce under Art. 304 (b) of Constitution 
Pat 14 B 
——Ss. 6, 6 (IA) and Sch. 3 Amended 
Section 6 or newly inserted Section 6 (IA) 
and Sch. 3 — Not violative of Art. 14 


Pat 14 C 

——S, 6 G-A) — See Ibid, S. 6 
Pat 14 A, B, C 
——Sch. 3 — See Ibid, S. 6 Pat 14 A, B, C 


Bihar and W, B. (Transfer of Territories) 
Act (40 of 1956) 


——Ss. 17, 47 and 48 — Acquisition of land 
situated in State of Bihar — Acquired lands 
transferred to State of W. B. under Act — 
Appeal against compensation claim pending 
in High Court of Patna — Decision in ap- 
peal after appointed date under Act — Re- 
fusal of execution of decree in Bihar State 
— Legality — Deeming provisions in Sec- 
tion 47 — Effect of. A 1969 Pat 165, Reversed 


SC 7% 
——S. 47 — See Ibid. S. 17 SC 72 
——S. 48 — See Ibid, S. 17 SC 72 


Bihar Consolidation of Holdings and 
Prevention of Fragmentation Act 
(22 of 1956) 
See under Tenancy Laws, 


Bihar Finance Act (58 of 1982) 
e-s—Pre: — It is not violative of Art. 199 
Pat 14D 


Bombay Rents, Hotel and Lodging 
House Rates Control Act “(57 of 1847) 


See under Houses and Rents. 


Bombay State Reorganisation Act 
(11 of 1960) 
——S. 4] — See States Reorganisation Act 
(1956), S. 51 (3) SC 46 A 


Bombay Town Planning Act, 1954 (27 of 1955) 
— Ss. 11, 84, Schedule — Land reserved 
not for Local Authority but for Gujarat 
Housing Bodrd — No subsequent change in 
publie purpose — Sections 11 and 84 have 
ne application and question of applying 
Schedule ‘and giving benefit of notification 
under S. 6 of L. A. Act could not arise 


Gui 30 
~+—S. 84 — See Ibid, S. 11 Guj 30 
——Sch. — See Ibid, S, 11 Guj 30 


Calcutta High Court Appellate Side Rules 
See under High ‘Court Rules & Orders. 
Calcutta High Court (Original Side) Rules 
See under High Court Rules & Orders. 
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Civil Procedure Code (5 of 1908) 

aS, 2 — See Ibid, S. 115 

Andh Pra 5 (NOC) 
——S. 2 (2) — See Ibid, S. 47 (2) Bom 12 
——S, 2 (2) (b) — See Ibid, S. 115 Pat 6B 
——S. 2 (11) — See Houses and Rents — 
Tamil Nadu Buildings (Lease & Rent Con- 
trol) Act (1960), S. 10 (2) @ & (ii) (a) 


Mad 39 

~——S. 2 (17) — See Ibid, S. 30 Kant 7 
~——S, 9 — See also , 

(1) Assam Land & Revenue Regulation 


Act (1886), S. 154 (1) Cis. (h) and (i) 
Gauhati 17 (NOC) 


(2) Co-operative Societies — Punjab Co- 
operative Societies Att (1961), S. 56 

Punj 19 

(3) Debt Laws — Tamil Nadu Debt ‘Relief 

Act (1980), S. 4 Mad 26 

(4) Orissa Hindu Religious Endowment 

Act (1952), S. 73 Orissa 4 B 


~———Ss. 9 and 20 — Jurisdiction of Court — 
Pledgee of goods by transfer of railway re- 
ceipt — Suit before original side of Calcutta 
High Court for recovery of damages — Part 
of cause of action arising in Calcutta — Suit 
is maintainable Cal 14 A 
———S. 9 — Building site granted under Kar- 
nataka ‘Land Revenue Act was arbitrarily 
reduced by the authority — Order being 
void, suit to declare so was maintainable 
Kant 22 
——S. 9 — Plaintiff residing at M and de- 
fendant at S — M and S both courts having 
jurisdiction to try suit — Parties, however, 
agreeing to file suit in S court only — Held, 
M court had no jurisdiction to try suit 
Pat 33 (NOC) 
'‘|-—S, 10 — See also Ibid, S. 115 
y Gauhati 8 B 
~———Ss. 10, 151 — Whether suit can be stay- 
ed in exercise of inherent powers 
Geuhati 8 A 


w-—S, 11 — See 

(1) Rules for the Administration of Jus- 
tice and Police in Nagaland (1934), 
R. 35 Gauhati 15 
(2) Tenancy Laws — Kerala Land Re- 

forms Act (1964), S. 75 (3) 
‘ Ker 27 (NOC) 
(8) Houses and Rents — U. P. Urban 
Buildings (Regulation of Letting, Rent 
& Eviction) Act (1972), S. 12 
; All 45 B 
=S. 12 — See Rules for the Administra- 


tion of Justice and Police in Nagaland 
(1937), R. 35 Gauhati 15 
—-—-S. 20 — See Ibid, S. 9 Cal 14 A; 

Pat 33 (NOC) 


. ——S. 21 — See Guardians & ‘Wards Act 
(1890), S. 25 . Mad 9 C 
ue, 24 — See Punjab Courts Act (1918), 
S. 39 (1) (3) Him Pra 10 
——-S. 24 {1) (b) — Ground of transfer ~- 
What is not Mad 1 A 
——S. 24 (1) (b) — Appeal before Principal 
Judge, City Civil Court — Idertical issue 
relating to same transactions between same 

, Parties Involved in suit filed in Original Side 
of High Court — Appeal withdrawn to 
file of High Court under S. 24 Mad 1i B 
——S. 34 — See also Co-operative Societies 
e pani a pi ae Societies Act 
(1980, S Mad 36 


E 5 
Civil P. C. (contd.) 

——S. 34 — Money decree — Interest — 
Courts can award interest by way of dama- 
ges on equitable considerations J&K4B 
——S. 35 — Costs — Plaintiff could have 
included in original plaint itself the amend- 
ment sought to be introduced — Applica- 
tion for amendment, filed nearly after one 
year of filing suit — Even though revision, 
against order refusing amendment, was al- 
lowed in the ends of justice, the plaintiff 
erdered to pay cost of defendant 


Kant 30 B 
-——S. 35-B — See also Ibid. S. 115 (2) & 
Explin. Punj 23 


——S. 35-B — Power of Court to dismiss 
suit for non-payment of costs — Scope 
Punj 23 B 
~—Ss. 38, 47 — Constitution of India, Arti- 
cle 226 — Civil suit — Defendants death — 
Substitution of legal representatives — Ex- 
ecution — Objection to’ maintainability of 
execution on account of omission of one 
heir — No objection raised during suit, first 
appeal, second appeal — Execution held 
maintainable — Order cannot be interfered 


with under Art. 226 All 31 B 
——S. 47 — See also > 
(1) Ibid, S. 38 All 31 B 
(2) Ibid, O. 21, R. 16 Cal 4 
-———S. 47 — Suit for possession of land — 
Ex parte decree — Execution — Decree 


satisfied — Setting aside of ex parte decree 
~~ Possession of land again with defendant 
— Suit contested — Decreed — Execution of 
decree after contest, for possession of same 
land, is maintainable All 354 
——S. 47 — Constitution of India, Art. 226 
— Plea requiring examination of question 
which could be raised during trial, raised 
for first time in execution — Plea disallow- 
ed — Order is legal — Interference under 
Art. 226 is not warranted. u 31 c 


——S. 47 — Powers of executing Court — 
Decree in favour of dead plaintiff without 
knowledge of death — Effects Mad 5 
——Ss. 47 (2), 151, O. 9, R. 11; S. 2 (2) — 
Executability of decree — Duty of executing 
Court on finding decree to be a nullity — 
Powers of High Court under Art, 227 on 
failure of Executing Court to perform its 
duty Bom 12 A 
——S. 60 (1) (i) — See Ibid, O. 44, R. 1 
All 40 C 


—S. 60 (1), Proviso (i) — Attach-- 
ment of salary — Exemption from, on ex- 
piry of 24 months of attachment — Period 
of 24 months starts from the date of initial 
attachment — Review of assessment of at- 
tachable portion of salary does not extend 
period of 24 months Cal 45 


——Ss. 80 and 2 (17) — Tungabhadra Board 
constituted under the Andhra State Act, 
1953 is part of the Government — The Board 
is not a body corporate — Section 80 notice 
is necessary Kant 7 
——S. 92 — Public charities — Suit against 
— Leave of court — Grant of leave — Pro- 
cedure Ker 5 


——S. 92, O. 23, R. 1 — Suit under S. 92 for 
settling a scheme for the management. of a 
public trust — Suit instituted validly after 


& ae 


Civil P. ©. (contd) 
faking leave of court — Subsequent with- 
arawal of one of the plaintiffs or removal 
ordered by the court — Does not affect con- 
finuity of the suit Ker 8 
——S. 96 — See also Ibid, S. 115 — 
Andh Pra 5 (NOO) 
=S: 96, O. 6, R. 2 — Relief of possession 
claimed on basis of sale deed, as primary 
relief — Relief of refund of sale considera- 
tion claimed in alternative — Primary re- 
lief not granted on ground of invalidity of 
sale — Finding erroneous — Appeal against 
finding competent. A 1924 Cal 445 and A 
1977 Mad 223, Dissented from All 23 B 
——Ss. 96 and 115 — Limitation Act (1963), 
S. 5 — Delay in filing appeal by Railway — 
Condonation — Grounds for condonation 
Cal 21 
—Ss. 100, 148 and O. 4. R. 1 (2) — 
Second appeal -— Copy of order impugned 
not filed — Time granted — Copy filed 
along with application for condonation of 
delay — Dismissal of appeal, held, was 
not warranted — Power under S. 148 should 
have been exercised SC 57 A 
—~—S. 100 — Finding that document execut- 
‘ad and thumb marked by defendants, ex- 
ecutants — No illegality or perversity — 
t cannot be set aside in exercise of 
second appellate jurisdiction “AN IT A 
——S, 100 — Res. judicata — Questions 
tike default or condonation of delay finally 
disposed of in revision by High Court hear- 
ing appeal — Questions cannot be re- 
examined in second appeal Madh Pra 15 C 
——S. 100 — Concurrent findings of fact 
based on proper appreciation of evidence 
— They cannot be assailed in second appeal 


Orissa 4 A 
—~—S. 100 — Plaintiff whether Khatedar or 
got — Is a question of fact — Court in 


Second Appeal cannot decide Raj 13 B 
w—S§, 100 — Concurrent finding of fact — 


interference Sikkim 15 B 
——Ss. 100-101 — See also Houses and 
Rents — Delhi Rent Control Act (1958), 
S. 39 Delhi 15 B (NOC) 


-————§s, 100-101 — Second appeal — Find- 


ing of fact — Interference — When per- 
missible All 16 (NOC) 
=S, 115 — See also 
(1) Ibid, S. Cal 21 
(2) Ibid, O. 6, R. T Kant 30 A 
3) Ibid, O. 39, R. Raj 


(4) Letters Patent re & K), Cl. 12 
J & K 16 

——Ss. 115, 151, 10 — Revisional powers — 
Order passed by subordinate court staying 
a suit in exercise of discretion u/s. 151 — 
‘Whether’ High Court can interfere in revi- 
sion with such an order Gauhati 8 B 


——S. 115 — Failure of appellate court te 
grant sufficient time to appellant to pay 
Geficit court-fee — Effect Pat GA 
——Ss. 115 and 2 (b) — Order dismissing 
appeal for default for non-payment of de- 
Acit court-fee — Order is not appealable 
— Remedy is by way of revision Pat 6 B 
——S. 115 — Revisional powers — Scope 

— High Court in revision could not miere 
fere with finding of trial Court based on 
alieged facts, even assuming that finding 
was erroneous , Sikkim 8 A 
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Civil F. C. (conid,) 

——S. 115 and O. 9. R. 7 — Order under 
0. 9, R. 7 — Not appealable directly or 
indirectly — Revision lies under S. 115 


Sikkim 8 B 
——S. 115, O. 40, R. 1 — Order appointing 
receiver pendente lite — Revision against 
— Absence of material — Application 


under O. 40, R. 1 unsworn and not sup- 
ported by affidavit — High Court must in- 
tervene Sikkim 11 B 
——Ss. 115, 96 and 2 — Suit for accounts 
— Preliminary decree — Final decree pass- 
ed on application — No revision lies 
against such decree it being appealable 
Andh Pra 5 (NOC) 


——Ss. 115 (2) and Expln. 35-B -— Revi- 
sion — Maintainability Punj 23 A 
——S. 139 — See Constitution of India, 
Art. 226 Cal 1 
—S. 141 — See Constitution of India, 
Art. 226 Cal 1 
— -S. 148 — See also Ibid. S. 100 

sc 57 A 
ag 148, O..20, R. 14 (1) (b) — Pre-em- 
ption suit — Decree-holder depositing 


entire purchase money and other amounts 
within time less only 25 paise — Delayed 
deposit of 25 paise held, should have been 
accepted im exercise of power tuda S. 148 


c 57 B 
——S. 151 — See also 


(1) Ibid, S. 10 Gauhati 8 A 
- (2) Ibid. S. 47 (2) Bom 12 A 
(3) Ibid, S. 115 Gauhati 8 B 
(4) Ibid, O. 6, R. 17 SC 43 


.—0O. 1, R. 10 — See also Constitution òf 


India, Art. 226 Punj 8 C 
——O. 1, R. 10; O. 6, R 17 — Pre-emption 
suit — Two vendees impleaded as defen- 
dants — Written statement making clear 
that there were three vendees — Amend- 
ment sought after 14 months after filing 
of written statement — Amendment not al- 
lowed Punj 25 
-—O. 1, R. 10 (2) — See also Houses 
and Rents -— Karnataka Rent Control Act 
(1961), S. 22 Kant 27 
——O. 1, R. 10 (2) — Suit for partition — 
Application for impleadment by person 
claiming to be adopted son of a~co-sharer 
alleged to have died without heie — It 
a be rejected Orissa 8 
2, R. 2 — See Tenancy Laws — 
Kerala Land Reforms Act (1964), S. 75 (3) 
Ker 27 (NOC) 

—oO. 5, R. 2 — See Houses and Rents — 
U. P. Urban Buildings (Regulation of Let- 
ting, Rent & Eviction) Act (1972), S. re KEA 


——O. 5, R. 18A (2) --- Presumption. a fags 
service — Summons sent on wrong address 
— Returned with romark “refused” 

Presumption of due service pe aa an 
——o. 5, R. 2% — Substitated” service re 
order to become a due service, plaintiff need 
not prove that defendant had actual 
knowledge of the service Cal 7 B (NOC) 
——O. 5, R. 20 — Substituted service — 
Order alleged to be obtained by misrepre- 
sentation — No pleading and proof to that 
effect — Plea cannot be raised at the stage 
ef argument Cal 7 C (NOC) 
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Civil. P. C. (contd.) 

——O. 5, R. 20 (2) — Substituted. service — 
Admission that daily newspapers, in which 
notice was issued, were in. circulation in 
locality where defendants presently resid- 
ing — It would. be presumed that they 
were duly served Cal 7 D (NOC) 


——O. 6, R. 2 — See also Ibid, S: 96 

; All 23 B 
——O. 2 — Suit for possession — 
Plaintift’ alleging possession for more than 
12 years — Assertion admitted by defen- 
dant — Specifice issue framed, and evidence 
led — Plaintiff can plead ease of adverse 


possession Sikkim 15 A 
—O. 6, R. 17 — See also Ibid, O. 1, R 10 

Punj 25 
-——O 6, R. 17; O. 41, R. 3 and S. 151 — 


Land Acquisition Act (1894), S. 54 — Ap- 
plication for amendment of memo of ap- 
peal — Rejection merely on ground of 
delay, held illegal. R. ‘A. No. 667 of 1973, 
D/- 4-5-1972 (Punj fd Har), Mevet 


—O. 6, R. 17 — Averments in original 
plaint showing that Court has no- jurisdic- 
tion — Plaintiff seeking to amend plaint to 
bring suit within court’s jurisdiction — 
Power of court All 4 (NOC) 
——Q, 6, R. 1? — Amendment of plaint — 
Application for amendment taking away. 
suit from Court’s jurisdiction — Such Court 
has jurisdiction to decide i€ on merits. 1971 
1 APLI 375, Not foll Andh Pra 11 
—O. 6, R. 17 — Suit for eviction — Ap- 
plication for amendment of plaint — Held 
amendment. sought was only consequential 
in nature and ought to have been allowed: 
Bom .25 B 
——O. 6, R. 17 — Amendment in plaint — 
Prejudice likely to be caused to merits of 
the contentions of parties — Such amend-~ 
ment of pleadings cannot be permitted. 
Kant 23 (NOC) 
—O. 6, R. 12 and S: 115 — Amendment 
ef pleadings -—- Principles. governing grant 
or refusal of amendment — Order allow- 
ing or refusing to allow amendment — 
Interference by High Court in revision _ 
Kant 30 A 


oo, 6 R. 17 — Scope Madh- Pra 15 A 
-——O. 7, R., 7 — See also Arbitration Act 
(1940), S. 30 Cal 6 B 
—O. 7, R. 7 — Suit for possession by 
plaintiff invoking ordinary civil jurisdiction 
of Court — Alternative case under Rent 
Act not pleaded in suit but same not only 
admitted by defendant in written state- 
ment but expressly put forward as answer 
to plaintiffs claim in suit. Held, court 
could grant relief. Guj 21 
——O. 7, Rule 11 (a) — Plaint — Rejection 
ef on ground of non-disclosure of cause 
ef action — Court has not to finally decide 
question of law raised in plaint and con- 
troverted by defendant. A 1981 Delhi 212, 
Dissented: from Raj 1 
—O. 7, R. 11, Ch (a) — Rejection of 
plaint as not disclosing cause of action — 


Validity Raj 3 
-——O. 9, R. 7 — See Ibid, S: 115 

Sikkim $ B- 
——0. 9, R. 12 — See Ibid, S. 47 (2) 


Bom 32 


C 4s 


Civil P. C. (contd.) 
—0O. 2 ue 13 — See also Succession Act 


aam, S J&KE 
—— eo 13 — Ex parte decree in an 
eee petition, set aside — Previous: 


statement of the creditor given at the time 
of ex. parte proceedings if could be taken 


into account All 36 & 
——O. 14, 5 (2) — Striking out issues — 
Grounds Bom 32 
——O. 20, R. 14 (I) (b) — See Ibid, S. 148 

SC 57 B 
—~——O,. 21, R. 16, S. 47 — Execution of de- 
cree — Application by transferee of decree 
under O. 21, R. 16 for addition as a co- 


decree-holder — Trial Court allowing ap- 
plication without considering objections, 
documents and. evidence on record — Held; 
order was'in excess of jurisdiction Cal 4 
——0O. 21, Rr. 35, 97 — Execution of decree 
for delivery of immovable property — 
Person in possession of property not party 
to decree preferring objection by filing ap- 
plication that he is not bound by decree — 
Executing Court without holding objector 
to: be bound by. decree cannot reject ap- 
plication. Sikkim i 
——O. 21, R: 97 — See Ibid, O. 21, R. 35 
Sikkim Y 
w~~—), 22, R; 1 — See Ibid, S. 47 
Mad 5 
~—O. 22, R. 2 — Appeal against several 
plaintiffs — Plaintiffs joint owners of suit 
property — Death of one of the plaintiffs. 
pending appeal — Appeal does not abate on 
death of any of the plaintiffs 
Him Pra 21 A (NOC) 


——O,. 22, R 3— See Punjab Pre-emption 
Act (1913), $. 15 Punj 1 B (FB) 
-——O, 23, R. 1 — See Ibid, S. 92 Ker & 


L), 23, R. 3 — Compromise by pleaders 
~ Compromise memo signed by pleadere 
of both parties but not by parties — Can- 


net be acted upon Andh Pra 32 
——0. 33, R. 1 — See Ibid, O. 44 R. 1 
All 40 C 


«O. 34, Rr. 3, 4 and 5—Compromise — 
Preliminary Thi ortgage decree providing for 
instalment with default clause — Construc- 


tion — Limitation for application for fina’ 
decree Cal 24 B 
——O. 34, R 4 — See Ibid, O. 34, R. 3 

Cal 244 B 
~£), 34, R. 5 — See Ibid, O. 34, R. 3 

Cal 24 B 


——O. 37, R. 1 (2) (b) (i) — Summary suit 
for recovery of rent. under lease deed — 
Suit is maintainable Kant 1 & 
——O. 37, R. 3 (7) — Delay in applying to 
defend: a summary suit can be condoned for 
sufficient cause Kant 1 B 
——O; 39, R. 1 — Landlord obtaining ‘ex 
parte decree against tenant — Application 
under O. 9, R. 13° dismissed — Suit by. 
tenant- to set it aside — Injunction restrain- 
ing execution of decree — Whether can be 
granted Cal 1213: 
——O, 39; R. 1 and S. 115 — Revision — 
Order granting temporary injunction — Re- 
vision from — When maintainable- 

Raj 6 A 
0O. 39, R. 1 — Criminal P. C. (2 of 1974). 
S. 145 — Order under S. 145 — Effect of 
in- suit an injunction Raj 6 B 
——O 39, Rr. 1 and 2 — ‘B’ raising con- 
aruet against . Municipal Bye-laws — 
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Civil P. C. (contd, 
‘A’ neighbour of ` 'Œ has right to get 
interim injunction restraining ‘B’ from fur- 
ther raising his illegal construction 
Sikkim 5 B 

~—QO. 39, Rr. 1 and 2 — Temporary in- 
junction — Grant of — Relevant considera- 
tions Orissa 32 (NOC) 
——0O. 39, R. 2 — See Ibid, O. 39, R. 1 

Orissa 32 (NOC), Sikkim 5 B 
oun}, 49, R. 1 — See also Ibid, S. 115 


Sikkim 11 B 
me), 40, R. 1 — “Just and convenient” — 
Appointment of receiver — Final order 


without notice to party affected — Not 
justified Sikkim 11 A 
———(), 40, R. 1 — Appointment of receiver 
= Order depriving defendant of ‘de facto’ 


possession — Order should not be made 
7 Sikkim 11 C 
sO. 40, R. 1 — Appointment of receiver 
«« Ground for — Remote or past damage 
will not suffice Sikkim 11 D 


aO, 41, R. 1 (2) — See Ibid, S. 100 
SC 57 A 


——Q, 41, R. 3 — See Ibid, O. 6, R. 17 

SC 43 
tom), 41, R. 21 — See Limitation Act (1963), 
8. 5 Mad 17 
——Q. 41, R. 27 — See Rules for the Ad- 
ministration of Justice and Police in Naga- 
land (1937), R. 34 Gauhati 5 A 
——-O, 44, R. 1 — Appeal — Order rejecting 
application for leave to appeal as an indi- 
gent person — Is appealable under O. 43, 
R."1 (ma) as an order passed under O. 33, 
RB: 5 or R. 10. A 1961 All 527 Not followed 
in. view of 1969 All WR (HC) 346 


All 40 A 
——© 44, R. 1 — Application for leave to 
appeal as an indigent person — Form of 

All 40 B 


—O, 44, R. 1 r. w. O. 33, R 1 and Sec- 
tion 60 (1) (1) — “Is not possessed of suff- 
cient means” in O. 33, R. 1 — Application by 
army man for leave to appeal as an indi- 
gent person — Held, salary drawn by ap- 
plicant as a member of armed forces could 
not be considered for deciding whether he 
was possessed of sufficient means or not 


All 40 C 
wma), 47, R. 1 — See Succession Act (1977), 
S5. 19 Cal 8 


Companies Act (1 of 1956) 

mF, 3 — Company — Concept of — 
~ Wot property of shareholders — Modern 
trend, stated SC 75 C 
"mS, 75 — See Evidence Act (1872), S. 61 
Bom 1 

rem, 159 — See Evidence Act (1872), S. 61 
: . Bom 1 

time, 164 — See Evidence Act (1872), S. 61 
Bom 1 


m SS, 433, 439 — Winding up petition — 
Workers of Company have locus to ap- 
ear and to be heard. (1982) 1 Lab LJ 203 
Wiad), Reversed; (1968) 38 Com Cas 284 
m), Overruled sc 75 A 
9, 439 — See Ibid, S. 433 SC 75 A 
S, 529 — See Provincial Small Cause 
Courts Act (1920); . 46 Kant 24 
wS, 610 — See Evidence AcE ded S, at 
. : nee m 1. 


- Punj 
——Art. 19 — See also Ibid, Art. 14 


Companies (Court) Rules (1959) 


——R. 34 — See Companies Act (1956), 
S. 433 sc 75 4 
Company law 


——English Precedents -~ See Companies 


Act (1956), S. 433 SC 75 A 
Constitution of India 
—Art. 14 — See also 
(1) Ibid, Art. 226 Ker 31 B 


(2) Auroville (Emergency Provisions), Act ` 
1980, Pre. SC 1E 

(3) Bihar &: Orissa Motor Vehicles Taxa- 
tion Act (1935), S. 6 Pat 14 C 

(4) Court-fees & Suits Valuations — 
con Act (1870), Sch. 1, Art. 1-A 


Madh Pra 5 B 

(5) Punjab Town Improvement Act (1922), 
S. 72-F - Punj 33 C 

(6) Travancore-Cochin Medical Prac- 


titioner’s Act (1953), S. 38 Proviso 

i š Ker 24 B 
— Arts. 14 and 19 — J. & K. Registra- 
tion of Contractors Act (16 of 1956), Ss. 3 
and 4 — Tenders for construction of canal 
— Pre-qualification test a condition prece- 
dent — Person failing to expose himself to 
that test cannot claim a right to alot- 
ment of the work under Arts.’°14 and 19 
and Ss. 3 and 4 of the Act J&K i4 
——Arts. 14, 226 — Spot admissions to pro- 
fessional colleges on last day of admission — 
No prior notice to candidates on waiting 
list — Rule of admission on merit basis - 
given complete go by — Spot admissions 
held unconstitutional. A 1963 Ori 173; A 
1961 Madh Pra 247; A 1962 Madh Pra 126 
and A 1982 Bom 176, Dissented from 


J&K 14 

— W. B. Cattle Licensing 

. concerned with supply of, 
trading in, or selling of milk — Notifica- 
tion under Act prohibiting keeping of 
cattle in the city of Calcutta and declar- 
ing prohibited areas — Held the Act and 
notification did not violate Arts. 19 and. 
301 . Cal 8 C (NOC) 


——Arts. 19, 301 
Act, 1959 not 


`——Art. 19 (1) — See Bihar & Orissa 


Motor Vehicles Taxation Act (1935), S. 6.. 
Pat 14 B, 
— Arts. 21, 226 — Obstructions placed on 
highway to check persons — Such measures 
taken to intercept movement of Akali 
threatening morchas to be taken at the Asian 
Games — Held reasonable restraint can be 
placed by police to avoid needless incon- ' 
venience to public to counteract threats of.- 
morchas, ete. SC 65 
— Art. 25 — See also Auroville, (Emer- 
gency Provisions) Act (1980), Pre i 


1 B- 
--—Arts. 25, 26 — Religion and religious’’ 
denomination — Neither Aurobindo Society' 


nor Auroville township constitute religious 
denomination — Teachings of Sri Aurobinde-- 


do not represent religion sc 1c. 
——Art. 26 — See ny 
(1) Ibid, Art. 25 SC 1G: 


(2) Auroville (Emergency Provisions) Act., 
~ (1980),. Pre sc IB 

——Art. 29 — See Auroville 

Provisions) Act (1980), Pre 


(Emergency 
: SC 1 De 


SUBJECT INDEX, A. 


Constitution of India (contd.) 
——Art. 30 — See Auroville 
Provisions) Act (1980), Pre 
——Arts. 131 and 226 — Writ petition 
Dispute between State and Centre regard- 
ing payment of royalty — Writ petition by 
private citizens — Maintainability 

Guj 1 A 
——Art. 133 (3) — Applicability — Deci- 
sion of single Judge of High Court in writ 
petition — Leave to appeal to Supreme 
Court from said decision cannot be granted 
in view of Art. 133 (3) Bom 12 B 


——Art. 199 — See Bihar Finance Act (1982), 
Pre Pat 14 D 


— Art. 226 — See also 
(1) Ibid, Art. 14 Punj 8 B 
(1A) Ibid, Art. 21 SC 65 
(2) Ibid, Art. 131 Guj 1 A 
(3) Advocates Act (1961), S 7 Cal 37 B 
(4) A. P. Charitable and Hindu Religious 
Institutions & Endowments Act (1966), 


(Emergency 
SC 1D 


S. 77 (1) (c) Andh Pra 7 B 
6) Civil P. C. (1908), S 38 Al 31 B 
(6) Civil P C. (1908), S 47 All 31 C 


(7 Companies Act (1956), S ote 


cC 35 A 

(8) Co-operative Societies — Bihar & 
Orissa Co-operative Societies Act 
(1935), S. 10 Pat 8 C, D 

(8) Co-operative Societies — Bihar & 
Orissa Co-operative Societies Act 
(1935), S. 14 (2) 3 Pat 8 A, B 


(0) Education — Kerala Education Rules 
(1959), Chap. V, R. 2 (5) & Proviso 

Ker 31 4 

(10A) See Houses and Rents — U. P. Urban 

Buildings (Regulation of Letting, Rent 

& Eviction) Act (1972), S. 12 All 45 A 


(11) Municipalities — M. P. Municipal 
Corporation Act (1956), S. 423 (1) (b) 
Madh Pra 12 A, B 

(12) Orissa Hindu Religious Endowments 
Act (1952), S. 25 Orissa 6 


(18) Tenancy Laws — Kerala Land Re- 
forms Act (1964), S. 75 (3) 
Ker 27 (NOC) 
——Art. 226 — Audi Alteram Partem 
Not exclusively principle of administrative 
law — Court must observe natural justice 
SC 75 B 
——Art. 226 — High School examination — 
Gancellation of examination of petitioner, a 
candidate, on ground of use of unfair 
means — Order cancelling examination of 
petitioner on mere suspicion could not be 
sustained All 44 
——Art. 226 — Notaries Act (1952), S. 8 — 
Writ proceedings under Art. 226 — Aff- 
dhvit affirmed before Notary Public is not 
a which can be used in writ ara 
a 


——Arts. 226, 300A — Principles of natural 
justice — Applicability of — Cancellation 
of Patta of land without giving hearing to 
petitioner — Invalid, as principles of natu- 
pal justice violated — Principles are ap- 
Plicable to administrative actions 

Gauhati 1 


petition challenging 
on 25-6- 


——Art. 226 — Writ 
erder dated 4-5-1877 presented 
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Constitution of India (contd.) 

1981 — No one to be affected by invalida- 
tion of order present before Court — Peti- 
tion, held, was not maintainable 


Ker 24 A 
——Arts. 226, 14 — Natural justice — Op-, 
portunity of hearing — Rule requiring op- 
portunity to give representation and not 
hearing — Notice of hearing given and 
some persons heard — Hearing cannot be 


refused to others on ground that rule does 
not insist on hearing parties Ker 31 B 
——Art. 226 — Orissa Municipal Act (23 of 
1950), Ss. 16 (1) (vi) and 25 — Order under 
S. 25 of Act — Order on basis of proper ap- 


preciation of evidence — No interference 
in writ jurisdiction warranted Orissa 1 
——Art. 226 — Scope — Issue involving 


disputed facts — Writ jurisdiction is not 
proper forum Punj 8 A 
Art. 226 — Admission to professional 
colleges — Writ petition alleging violation 





of fundamental rights — Necessary parties 

Punj 8 C 
——Art. 226 — Absence of statutory provi- 
sion for revaluation of answer books — No 


inherent right to student for revaluation — 
Court in writ jurisdiction cannot issue a 
writ against the Board directing enforce- 
ment of such non-existent right Raj 16 


——Art. 226 — Petition challenging order of 
revising authority under U. P. Consolida- 
tion of Holdings Act reversing order of ap- 
pellate authority — Impugned order sketchy 
and passed without properly considering 
evidence —- Order quashed All 2 (NOC) 
——Art. 226 — Natural Justice — Contract 
against Government Applicability of 
principles of natural justice Cal 9 (NOC) 
— Art. 226 — New plea — Landlord’s plea 
of infraction of terms of tenancy raised for 
first time in writ petition against eject- 
ment order cannot be considered 

Punj 34 B (NOC) 
—Art. 227 — See also Civil P. C. (1908), 
S. 47 (2) Bom 12 


——Art. 227 — Calcutta High Court Appel- 
late Side Rules, Sch. II, Chap. Il-West 
Bengal Premises Tenancy Act 1956 Ss. 29-B 
13 — Eviction application under S. 29-B 
filed before Rent Controller — Revision 
petition under Art. 227 against Controller’s 
order under S. 29-B — Mode of valuation 
of revision petition and forum for filing it 
indicated Cal 13 


——Art. 245 — See Auroville (Emergency 


Provisions) Act (1980), Pre SC 1A 
——Art. 254 — See Medical ‘Council Act- 
(2956), S. 5 Ker 24 C 
—aArt. 300-A — See Ibid, Art. 226 
Gauhati 1 


——Art. 301 — See Ibid, Art. 19 
Cal 8 C (NOC) 
——Art. 304 (b) — See Bihar & Orissa 
Motor Vehicles Taxation Act (1935), S. 6 
Pat 14 B 


>- — Sch. 7, List 1, Entry 53 — See Govern-, 


ment of India Act (1935), Sch. VII, List 1,. 
Entry 36 - Guj 1 B; 

—Sch. 7, List 1, Entry 97 — See 
(1) Auroville (Emergency Provisions) ae 
(1980), Pre - sc A, 
(2) Bihar & Orissa Motor Vehicles Tare 
tion Act (1935), S. 6 Pat 14 A 


16 SUBJECT INDEX, A. 


Constitution of India (contd.) 

——Sch. 7, List 2, Entry 3 — See Court-fees 
& Suits Valuations—Court-Fees Act (1870), 
Sch. 1, Art. 1-A (M. P.) Madh Pra 5 A 


——Sch. 7, List 2, Entry 6 — See W. B. 
` Cattle Licensing Act (1959), Pre 
Cal 8 A (NOC) 
——Sch, 7, List 2, Entry 32 — See Auroville 
(Emergency Provisions) Act (1980), Pre. 
SC ILA 


——Sch. 7, List 2, Entry 56 — See Bihar & 
Orissa Motor Vehicles Taxation Act (1935), 
S. 6 Pat 14 A 
— Sch. 7, List 2, Entry 57 — See Bihar & 
Orissa Motor Vehicles Taxation Act (1935), 
S. 6 Pat 14 A 
——Sch. 7, List 3, Entry 26 — See Medical 
Council Act (1956), S. 5 Ker 24 C 


=—Sch. 7, List 3, Entry 35 — See Bihar & 
Orissa Motor Vehicles Taxation Act (1935), 
S. 6 Pat 14 A 
——Sch. 7, List 3, Entry 42 — See Govern- 
ment of India Act (1936), Sch. 7, List 1 
Entry 36 Guj 1B 


Contempt of Courts Act (70-of 1971) 
——S. 14 — See Co-operative Societies — 


Bihar and Orissa Co-operative Societies Act 
(1935), S. 14 (2) Pat 8 B 


Contract Act (9 of 1872) 
——S. 2 (h) — See Partnership Act (1932), 
S. 42 (b) Guj 20 (NOC) 


—-Ss. 10, 13, 14 — Total lack of consent 
and tainted consent — Contract is voidable 


only where consent is tainted All 9 
=—S. 13 — See Ibid, S. 10 All 9 
w=e—S, 14 — See Ibid, S. 10 All 9 


—S. 23 — Injury to the person or. pro- 
perty — Agreement involving injury to 
properties of other persons — Agreement is 
void under S. 43 and cannot be enforced in 
law — Breach of such unlawful agreement 
— No claim for damages is sustainable 
Ker 1B 
——S. 28 — See Civil P. C. (1908), S. 9 
i Pat 33 (NOC) 
——S. 39 — Effect of refusal of party to 
perform promise wholly — Refusal to per- 
form — Meaning — Every breach of con- 
tract does not amount to refusal 
Delhi 14 A (NOC) 
—S. 55 — Time, when not of essence of 
contract Ker 1A 


—-S. 63 — Discharge of contract by mutual 
agreement or waiver — When can be infer- 
red Delhi 14 C (NOC) 


——S. 70 Co-owner effecting improve- 
ments on his own accord without consent 
of other co-owners—Whether he can claim 
compensation from the other co-owner 


Kant 14 
——S. 73 — Breach of contract to sell goods 
— Damages to be- measured — Principles 


Delhi 14 D (NOC) 

——S. 73 — Breach of contract to supply 

goods — Interest on damages pendente lite 

and until date of realisation is within dis- 

cretion of Court Delhi 14 F (NOC) 
~—S. 180 — See Civil P. £. {1908), S. 9 

aan 7. 8 <- Cal 14 A 
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CO-OPERATIVE SOCIETIES 
Andhra Pradesh (Co-operative Societies 
Act (7 of 1964) 


——Pre; S. 64 — Act is self-contained Act — 
Analogy of winding up under Companies 
Act cannot be adopted in this Act 

Andh Pra 1 B 
——S. 64 — See also Ibid, Pre. 

Andh Pra 1 B 
— Ss. 64, 115-A 115-B — Winding up order 
— Legality of Andh Pra 1 A 
——S. 64 — Notice for winding up 
Notice to society is sufficient — Creditore 
or depositors are not entitled to notice 


. Andh Pra 1 € 
——S. 64 — Winding up order — Setting 
aside of Andh Pra 1 D 


——S. 115-A — See Ibid, S. 64 

Andh Pra i A 
-——S. 115-B — See Ibid, S. 64 

Andh Pra 1 A 


-Bihar & Orissa Co-operative Societies Act 
(6 of 1935) 


——S. 10 — Order of appointment of special 
officers for interim period by Registrar — 
Such powers vested on Registrar by provi- 
sions of Act — Order cannot be assailed in. 


writ petition Pat 8 C 
—S. 10 — Annual general meeting of 
Bank for election of Directors and office 


bearers — Stay order passed by High Couré 
— Order of appointment of special officer 
for interim period — Validity Pat 8 D 
——S. 14 (2) — Annual general meeting of 
Bank for election of Directors and office 
bearers — Stay order passed by High Court 
in a writ petition — Meeting held after stay 
order — Meeting must be non est Pat 8A 
——S. 14 (2) — Annual general meeting of 
Bank for election of Directors and office 
bearers -- Stay order passed by High Court 
— Meeting held after stay order — ae 

Pat 8 EB 


—Punjab Co-operative Societies Act (25 of 
1961) 

——S. 55 — See Ibid, S. 56 Punj 19 

—Ss. 56, 55 and 82 — Arbitration Act 

(1940), Ss. 33 and 46 — Arbitration award 

under S. 56 — Ss. 33 and 46 of Arbitration 

Act do not apply. C. R. No; 402 of 1962, D/- 


16-3-1963 (Punj), Overruled ~ Punj 19 
——S. 82 — See Ibid. S. 56 Puni 19 
—Tamil Nadu Co-operative Societies Act 


(53 of 1961) 


——S. 100 — Award of interest — Execut- 
ing Court cannot go beyond award passed 
by arbitrator unless it is a nullity or passed 
without jurisdiction Mad 36 


Court-fees Act (7 of 1870) 
See under Court-fees & Suits Valuations 


COURT-FEES AND SUITS VALUATIONS 


—Court-fees Act (7 of 1870) 


—S. 7 — See J & K Civil Courts Act 
(1877), S. 34 JT& KAA 
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Gourt-fees & Suits Valuations — Court-fees 
Act (contd.) 

~—Sch. i, Art. IA (M. P.) — Amended 

Art. IA is not ultra vires Entry 3 of List 2 

of Sch. 7 Madh Pra 5 A 


——Sch, I, Art. 1A (M. P.) — Article 1A is 
not unreasonable for not fixing ceiling on 
court-fee. (1981) 88 Bom LR 406, Dissented 
from Madh Pra 5 B 


—Suits Valuation Act (7 of 1887) 


——S. 8 — See J & K Civil Courts Act 
(1877 Smvt.), S. 34 JT&K4A 





Criminal Procedure Code (2 of 1974) 


——S. 4 (2) — See Prevention of Corruption 
Act (1947), S. 5 (1) (e) SC 60 
ea 145 — See Civil P. C. (1908). O. 39, 
R. 1 Raj 6 B 
—S. 197 — “Is accused ............ duty” — 
Appellant, Munsif Magistrate — Respondent 
an advocate filing transfer petition — In 
letter to District Judge, appellant calling 
respondent “rowdy”; “a big gambler” and 
“a mischievous element” — Criminal com- 
plaint against appellant — Sec. 197, not at- 
tracted SC 64 


——S. 319 — See Ibid, S. 482 sc 67 B 


——Ss. 397 (2) and 482 — Powers exercised 
under Section 397 — Whether High Court 
can exercise those very powers under Sec- 
tion 482 SC 67 A 


——S. 452 — See Prevention of Corruption 
Act (1947), S. 5 (1) (e)- SC 60 
——S. 482 — See also Ibid, S. 397 (2) : 
SC 67 A 
——Ss. 482 and 319 — Power under Sec- 
tion 482 when can be exercised for quash- 
ing criminal proceedings — Offence by Com- 
pany under Prevention of Food Adultera- 
tion Act — Complaint against Company. its 
Director and Manager — No clear allega- 
tions against Manager and Directors that 
they were responsible for conduct of busi- 
ness of disputed sample — Held, proceedings 
could be quashed against Directors but not 
against Manager. (1980) 1 FAC 419 D 
Reversed SC 6 


DEBT LAWS 


=Bengal Money-lenders Act (10 of 1940) 


——S. 34 (1)'(a} — Decree iinder — Cannot 
be passed in absence of requisite application 
by defendant Cal 24 A 


-Tamil Nadu Debt Relief Act (31 of 1976) - 


——S. 3 (1) — “Small farmer” — Debtor 
e@wning land within limits prescribed by the 
: Act — He is small farmer entitled to bene- 
fits of the Act - Mad 21 A 
—Ss. 3 (L), 3 (O) Gi) — ‘Small farmer’ — 
Owner of land within the Cauvery-Mettur 
Project — But having no facilities for irri- 
gation — Owner, if a small farmer a 

4 
mS. 3 @ (Gi). == See Ibid, 8.3 Tas 


Debi Laws — T. N. Debt Relief Act (contd.) 
—S. 4 — See also Ibid, S. 6 Mad 38 
— Ss. 4, 6 — Suit on mortgage pending — 
Application by defendant to Tahsildar for 
relief under the Act is not maintainable 
Mad 26 
—S. 4 (b) — Joint mortgage debt — One 
of the mortgagors entitled to benefits of the 
Act — That will not. affect creditor’s right 
to realise full amount due under mortgage 
as against other mortgagors Mad 21 B 
——S. 6 = See also Ibid, S. 4 Mad 26 


~—Ss. 6 and 4 — Certificate of redemption 
— Jurisdiction to grant, after mortgage de- 
eree Mad 38 


—Tamil Nadu indebted Persons (Temporary 
Relief) Act (President’s Act 16 of 1976) 
——S. 3 (h) (B) — See Banking Regulation 
Act (1949), S. 6 Mad 15 








Delhi Municipal Corporation Act (66 of 1957) 
See under Municipalities. 
Delhi Rent Control’ Act (59 of 1958) 
See under Houses and Rents. 


Deposit Insurance and Credit Guarantee 
Corporation Act (47 of 1961) 


——S. 13-D — See Co-operative Societies — 
A. P. Co-operative Societies Act (1964), 
S. 64 Andh Pra 1A 


Divorce Act (4 of 1869) 


——Ss. 3 (3), 10, 17 — Decree for dissolution 
by ‘District ‘Judge’ — Confirmation of 

‘Cal 31 (FB) 
—S. 10 — See also Ibid, S. 3 (3) 

Cal 31 (FB) 
—Ss. ` 10; 22, 43, 50, 51 — Application in 
matrimonial case for the custody of the 
minor children under 12 years of age — 
Administration of oath to minors and their 


examination as witnesses Kant 10 
——S. 17:— See Ibid, S. 3 (3) Cal 31 (FB) 
——S. 22 — See Ibid, S. 10 Kant 10 
——S. 48 — See Ibid, S. 10 Kant 10 
-——S. 50 — See Ibid, S. 10 Kant 10 
-——S. 51 — See Ibid, S. 10 Kant 10 


East Punjab Urban Rent Restriction Act 
(3 of 1949) 
‘See -under Houses and Rents. 


EDUCATION 


——Recognition of schools — See Education 
— Kerala. Education Rules. (1959). Chap. V, 
R. 2 (5) and Proviso Ker 31 A 
——Spot admission — = Constitution of 
Tndia, Art. 14 ` Punj 8 B 


-2 High School examination — Use of wn- 
fair means — See Coonstitution of India, 
Art. 226 All 44 


—Kerala’ Education Rules (1959) 


. —— Chapter V, R. 2 (5) and Proviso thereto 


{added on 19-8-1981) — Opening new schools 


i . 


Education — Kerala Education Rules (contd.) 
and upgrading existing ones — Final list — 
Review by Government — Justiciable 

Ker 31 A 


»—Ñ. 2 &) Proviso 2 — See Constitution of 
India, Art. 226 Ker 31 B 








Electricity Act (9 of 1910) 


=-—S. 24 (1) — See Ibid, S. 26 (4) Proviso 

Madh Pra I 
-—Ss. 26 (4) Proviso, 26 (6), 24 (1), Sch. VI 
(3) — Removal of meters and installation of 
check meter by Board — Disputes not re- 
ferred to Electrical Inspector Revised 
Bill for five years — Demand illegal — Sec- 
tion 24 (1) and Col. VI. (8) of Schedule not 


attracted Madh Pra 1 
——S. 26 (6) — See Ibid, S. 26 (4), Proviso 
Madh Pra 1 
——Sch. V (3) — See bid, S. 26 (4), Proviso 
Madh Pra 1 


Essential Commodities Act (10 of 1955) 
——S. 3 — See W. B. Cattle Licensing Act 
(1959), Pre. Cal 8 A (NOC) 


Evidence Act (1 of 1872) 


-——S. 3 — Appreciation of evidence — Cri- 
minal trial — Circumstantial evidence — 
Principle. Decision of Punjab and Haryana 
High Court, Reversed F. SC 61 
——Ss. 3, 45, 114 — Evidence — Apprecia- 
tion of — Doctor examined as witness — 
His evidence has to be appreciated like that 
of any other witness No presumption 
that doctor is always a witness of- truth 


SC 66 
- ——S5. 45 — See Ibid. S. 3 


SC 66 
——Ss, 61-63, 65, 67, 74-90, 114 — Expres- 
sion “contents of a document” Refers 
only to contents and not truth thereof 
Certifled copy of return of allotments filed 
with Registrar of Companies — It would 
be proof of contents thereof, AIR 1918 Cal 
988, Dissented from Bom 1 
——Ss, 62, 63 — See Ibid, S61 ° Bom 1 
—~—S. 65 — See Ibid, S. 61 Bom 1 
-——S. 65 (c) — Secondary evidence — When 
admissible Him Pra 13 
——S. 67 — See Ibid, S. 61 Bom 1 
——S, 68 — See T. P. Act (1882), S. 3 


i All 1 B 

=— Ss. 74-90 — See Ibid. S. 63 Bom 1 
——S, 114 — See ns 

(1) Ibid, 8.3 °° >? SC 66 

(2) Ibid, S. 61 Bom i 

e—S. 115 — See Presidency Small Cause 

Courts Act (1882), S. 41 Bom 20 C 


Fatal Accidents Act (13 of 1855) 


=—Ss. 1A, 2 — Suit for claim of compensa-_ 
tion for’ accidental death ~— Victim, a sole 
bread earner of family employed as Head 
Clerk inN. E. Railway Rs. 30,000/- 
awarded as compensation with interest 
from date of suit 3 -AN 27 D 
——Ss. 1A, 2 — Accidental death due to 
xash and negligent. driving of driver—Driver 


. tion precedent 
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Fatal Accidents Act (contd, . 

and owner held responsible for accidental 
death — Rs. 30,000/- awarded as compensa- 
tion to children and wife of victim — Vehi- 
cle in question being insured — Insurance 
Company liable to indemnify owner to ex- 
tent of Rs. 20,000/- under terms of policy 
and also under See. 96 of Motor Vehicles 
Act — Owner and driver held liable to pay 
Rs, 10,000 to claimants, jointly and seve- 
rally All 27 E 


——Ss, 1A, 2 — Accidental death due to 
rash driving — Rs. 30,000/- awarded as com- 
pensation — Vehicle insured Insurance 
Company liable to indemnify owner to ex- 
tent of Rs 20,000/- — Owner and driver if 
jointly and severally liable All 27 F 


——S. 2 — See also 
(1) Ibid, S. 1-A All 27 D, E, F 
(2) Limitation Act (1963), S. 7 All 27 B 
——S. 2 — Limitation Act (1963), S. 6 read 
with Art. 82 — Suit for claim of compen- 
sation for accidental death brought by two 
minor children and wife of victim on 19-10- 
1965 — Minor child obtaining majority in 
April 1966 — Amendment impleading owner 
and driver of vehicle as defendants made on 
21-4-1966 —- Suit held was well within time 
against the two newly added defendants 
: All 27 C 
Gangtok Municipal Corporation Building 


Bye-laws 
_ See under Municipalities. 


General Clauses Act (10 of 1897) 


——S, 14 — See also States Reorganisation 
Act (1956), S. 51 (3) SC 46 A 
——S. 14 — Abrogation of Statute — Condi~ 
SC 46 B 


Government of India Act (1935) 
(26 Geo. V. Ch. 2) 


——S. 299 — See Ibid, Sch. VII, List 3, 
Entry 36 _ Guy iB 
——Sch. VII, List I, Entry: 36, S. 299 — Oil- 
fields (Regulation and Development) Act 
(1948) — Vires -— Pith and substance o2 
legislation falls within Entry 36 of List I 
and S. 299 has no application — Hence, the 
legislation cannot be impeached as ultra 
vires or even unhconstitutional after com- 
mencement of Constitution Guj 1 B 


Guardians and Wards Act (8 of 1890) 


— -S. 4 (5) (a) — See Ibid, S. 25 
Mad 9 € 
—S. 9 (1) — See also Ibid, S. 25 
; ‘Mad 9 C 
-——Ss. 9 (1), 25 — ‘Ordinary residence’ of 
minor — Consideration of Mad 9A 


——S. 25-— See also Ibid, S. 9 (1) 
Mad 9 A 


——S. 25 — Custody of minor above 5 years 
— Dispute as to mother financially hard- 
pressed Father. decently employed and 
earning substantial amount. — Welfare of- 
children would be to remain . with ee 
7 aS oy ot e i Mad 9° 
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Guardians and -Wards Act (contd.) 

——S§s. 25, 9 (1), 4 (5) (a) -— Civil P. C. 
(1908), Section 21 — Objection to jurisdic- 
tion of Court granting custody -of minors 
to father — Mother participating in pro- 
ceeding and adducing evidence — Custody 
granted considering evidence lead and wel- 
fare of minors -— There is no failure of 
justice — Objection to jurisdiction cannot 
sustain : Mad § C 


Gujarat Panchayat Act (6 of 1962) 
See under Panchayats. 


Gujarat Taluka and District Panchayat 
(President and Vice President) Election 
Rules (1962) 

See under Panchayats. 


Haryana Canal and Drainage Act (29 of 1974) 


: ——Ss. 2 (15) and 24 (1) — “Watercourse” 
. — What is — Restoration of when ordered 
Punj 37 A (NOC) 
— Ss. 24 and 25 — Canal authority could 
restore only authorised watercourse — Civil 
Court’s jurisdiction was not ousted in case 
-it was an unauthorised water course ` 
} Punj 37 B (NOC) 
——S. 24 (1) — See Ibid, S. 2 (15) 
Punj 37 A (NOC) 
—-S. 25 — See Ibid, S. 24 
: Punj 37 B (NOC) 


HIGH COURT RULES AND ORDERS 


—Calcutta High Court Appellate Side Rules 


-——Chap. IV, Part II, R. 15 — See Consti- 
tution of India, Art. 226 > ` Cal I 
——Sch. TI, Chap. IZ — See Constitution of 
‘India, Art. 227 Cal 13 


—Caleutta High Court (Original Side) Rules 


——Chap. VIII, R. 18 — See Ibid, Chap- 
ter XII. R.3 . Cal 10 (NOC) 


——Chapters XIIA, Rule 3 and VIII, Rule 18 
— Application for summary judgment — 


, Maintainability — Defendants not giving 
notice of entering appearance in suit — 
Effect : Cal 10 (NOC) 


Jammu and Kashmir High Court Rules 


——_R. 14 (2) (a) — See J. and K. Civil 
Courts Act (1977' Svt.), S. 34 J and K4aA 


re ee ree me 


Himachal Pradesh Abolition of Big Landed 
Estates and Land Reforms Act (15 of 1954) 
“ See under Tenancy Laws. 


“Himachal Pradesh Abolition of Big Landed 
‘ Estates and Land Reforms Rules (1955) 
See under Tenancy Laws. 


Hindu Law 


-——Antecedent debt — Joint family property 
i Principle of pious obligation of: son. to 
discharge .the debt of father not tainted 
‘with iMegality or immorality Guj 7 


Hindu Law (contd.) 
-———Custom — Hindu family — Theory of 
composite Hindu family 
Andh Pra 6 A (NOC) 
--—Custom — Family custom and territorial 
custom — Distinction between 
: Andh Pra 6 B (NOC) 
-——Joint family property — Alienation by 
karta for his necessary funeral ceremonies 
~- Alienation is for legal necessity — Chal- 
lenge thereto without pleading about ade- 
quacy of consideration — Not maintainable 
All 1 A NOC) 


——Joint family Property — Alienation of 
leasehold interest in property — Right of 
pre-emption not available to coparcener — 
Such right arise only in case of full owner- 
ship of alienated property Al '1 B (NOG) 


Hinda Marriage Act (25 of 1955) 


——S. 13 (1) (i) and’ (ia) — Divorce — Aduil- 
tery and cruelty — Held, adultery was nat 
proved nor bad conduct of respondent wife 
caused danger to health of appellant or 
given rise to apprehension of such danger 
Bom 8 
——Ss. 19, 25 — Jurisdiction — Decree for 
divorce petition for permanent alimony can 
be filed in the court other than court pass- 
ing decree for divorce Punj 28 


-——S. 25 —- See Ibid, S. 19 Punj 28 
Hindu Minority and Guardianship Act 
(32 of 1956) 

---—S. 6 — See Guardians and Wards Act 
(1890), S. 25 Mad 9 B 

HOUSES AND RENTS 

—Andhra Pradesh Buildings (Lease, 

and Eviction) Control Rules (1960) 
——R. 23 — Notice to tenant before execu- 
tion — Necessity of Andh Pra 12 
—Bombay Rents, Hotel and Lodging House 

Rates Control Act (57 òf 1947) 
——S. 12 (2) — Notice under 


Rent 


— It must 


` contain a specific demand of the arrears of 


rent. 2 RCJ 552 (Delhi), Dissented 
from Guj 18 
—-—-S. 12 (2) — Notice demanding standard 
rent and permitted increases due from ten- 
ant — Validity Guj 27 
——S. 18 — See Civil P. C. (1908), S. 47 (2) 


(1977) 


P Bom 12 

——S. 13 (1) (j)`— See Civil P. C. (1908), 
0.7, R.7 s Guj 21 
——S. 28 — See Civil P. C. (1908), O. 7, R. 7 
Guj 21 


——S. 29 (3) — Scope of — Extent of powers 
of revision under sub-section (3) 
Bom 25 A 


—Delhi Rent Control Act (59 of 1958) 


—-S, 14 — Application for ejectment of 
tenant in Delhi — Prior notice determining 
contractual tenancy is not necessary 

i Delhi 13 A (NOC) 


=——S. 14 {1) Proviso — Eviction on any of 


the grounds mentioned in proviso — Plea 
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Houses and Rents — 
Act (contd.) g 
that landlord has ‘waived the ground for 
gviction is not available to tenant 
Delhi 15 C (NOC) 
——S. 14 (1) Proviso (c) — Eviction on 
ground of bona fide personal need — Re- 
quirements Delhi 13 B (NOC) 
~—S§. 14 (1) Proviso (ce) — Purpose of let- 
ting — Determination Dethi 18 C (NOC) 
u-—S, 14 (1) Proviso (e) — Words “premises 
det for residential purposes” — Meaning of 
Delhi 15 A (NOC) 
———S, 14 (1) Proviso (e) — Requirement of 
dandlord —- Whether bona fide — Family of 
Wandlord consisting of 7 adults and two 
childrens — Existing two bed rooms ac- 
gommodation of landlord is not reasonably 
suitable — His requirement held, bona fide 
Delhi 15 D (NOC) 
~——S, 14 (1) Proviso (e) Expln. — See Ibid, 
S. 39° Delhi 15 B (NOC) 


——Ss. 39, 14 (1) Proviso (6) Expin. — Ap- 
peal — New plea — If could be raised in 
appeal Delhi 15 B (NOC) 


—East Punjab Urban Rent Restriction Act 
(3 af 1949) 


——S. 13 — Eviction for subletting — 
Yenant admitting that sub-tenant was ten- 
ant under him — Theory of actual and ex- 
clusive possession is not applicable 

Punj 36 (NOC) 


Delhi Rent Control 


—Jammu and Kashmir Houses and Shops . 
Rent Control Act (34 of 1966) 


——S. 11 (c) — Suit for eviction on ground 
ef subletting — Sub-tenant, if a necessary 
party — Sub-tenancy — Validity — Criteria 
. J & K 10 
«Karnataka Rent Control Act (22 of 1961) 
——S§, 21 (1) (f) — See Ibid, S. 22 Kant 27 


——Ss. 22 and 21 (1) (f} — Civil P. C. (1908), 

©. 1, R. 10 (2) — Eviction sought, amongst 

others, on ground of unlawful subletting — 

Sub-lessee’s petition for impleading her as 

party respondent when can be owe ae 
an 


SS, 29 (43, 30 — Suit for possession of 
premises — Order stopping all further pro- 
ceedings as contemplated under S. 29 (4) not 
passed by court — Court cannot direct 
tenant to put landlord in possession of pre- 
mises ` Kant 22 (NOC) 
—§. 36 — See ibid, S. 29 (4 

Kant 22 (NOC) 


—Kerala Buildings (Lease and Rent Control) 
Act (2 of 1965) 


——S, 11 — Eviction suit — Plea of valid 
fermination of tenancy under S. 106, T, P. 
Act not taken in plaint but eviction decree 
passed ~— Plea if can be taken -in appeal 
Ker 28 (NOC) 


—Madhya “Pradesh ‘Accommodation Control 
Act (28 of 1955) 


——S. 12 — See also Civil P. C. . (1808), O 
R. 17 Madh Pra 45 x 


Houses and Rents — M. P. Accommodation 
Control Act (contd.) 

——S. 12 — Eviction — Suit for — Suit 

filed by the Secretary of Society as per its 


rules — Validity Madh Pra 10 
——S.18 — See Civil P. C. (1908), O. 6, 
R. 17 Madh Pra 15 A 
—-—S. 13 (3) — Dispute — Suit for eviction 


— Landlord-tenant relationship not denied 
in original written statement — Subsequent- 
ly landlord entering into an agreement with 
tenant to sell land with premises occupied 
by tenant — Tenant raising plea on basis of 


“agreement denying landlord tenant relation- 


ship — Such a plea will not raise a dispute 
falling under S. 13 (3) Madh Pra 15 B 


—Tamil Nadu Buildings (Lease and Rent 
Control) Act (18 of 1960) 
——S. 10 (2) (i) and (ii) (a) read with. Sec- 
tion 26 — Eviction petition on grounds of 
non-payment of rent and subletting of pre- 
mises — Sub-tenants made parties to evic- 
tion proceedings — Death of tenant pending 
proceedings — Legal representatives not 
brought on record — Held, that did not dise- 
entitle landlord to an order of eviction 
against sub-tenants Mad 39 


——S. 23 (1) (b} (as amended by Act 23 of 
1973) — Appellate authority constituted 
under S. 23 (1) (b) is a ‘Court’? for purpose 
of Ss. 3, 5 and 29 (2), Limitation Act — 
Hence, S. 5, Limitation Act is applicable to 
appeals preferred under S. 23 (1) (b) of. Rent 
Control Act. 1974 TNLJ 880 and AIR 1975 
Mad 383, Overruled i Mad 45 
——S, 26 — See Ibid, S. 10 (2) G) and A n 


—Uttar Pradesh Urban Buildings (Roeuleticn 
oe Rent and Eviction) Act (13 of 
) 


—Ss. 12, 16 and 18 — WY. P. Urban 
Buildings (Regulation of Letting, Rent 
and Eviction) Rules (1972), Rr. 8 and 27 — 
Deemed vacancy — Application for allot- 
ment — Enquiry — Principles of natural 
justice to be followed. 1979 All Rent Cas 
334, Overruled i All 45 A 


——Ss. 12, 16 — Deemed vacancy — Ap- 
plication for allotment — Enquiry — Ex 
parte inspection by Rent Control Inspector 
— Rejection of application without giving 
any hearing to applicant — Second ap- 
plication for allotment held, was maintain- 
able — Principles of res judicata did not 


apply All 45 B 
——Ss. 12 (3) and 16. — Allotment of pre- 
mises — ‘Deemed vacancy’ — ‘Residentiol 
-building — Meaning of .... All 45 € 
—S. 16'— See : 2 
(1) Ibid, S. 12 . All 45 A, B 
(2) Ibid, S. 12 (3) All 45 C 
<S, 18 — See Ibid, S. -12 All 45 A 


—S. 20 (4 — Suit for eviction on ground 
of arrears of rent — Service of summons 
without copy of plaint — Effect All 12 


—Uttar Pradesh Urban Buildings (Regula- 
. tion of Lefting,. Rent . & Eviction) Rules 
qi972) `. z 
—È. 8 — See Houses and Rents — U. P, 
Urban Buildings (Regulation ‘of Letting 
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Houses and Rents — U. P. Urban Buildings. 
(Regulations of Letting, Rent and Eviction) 
Rules: (eontd.). ' 

Rent & Eviction) Act (1972), S. 12 

All 45 A: 

——R. 27 — See Houses and Rents — 

U. P. Urban Buildings (Regulation of Let- 

ting Rent & Eviction) Act Ce) S a A 


—West Bengal Premises Tenancy Act (12 of 
1956) 

——S. 13 — See Constitution of India, Arti- 

cle 227 Cal 13 


——S. 17 — Liability of tenant to deposit 
rent accruing after flling of suit — Tenant 
not in arrears of rent when suit was filed 
is still liable to deposit. subsequent rent. 
AIR 1967 Cal 185; Overruled Cal 33 
——S. 29-B See also Constitution of 
India, Art. 227 Cal 13 


——S. 29-B — Eviction petition under — 
Certificate from army autrority filed not 
along with the petition but immediately 
after its receipt — Notice issued to tenant 
only after filing of certificate — Petition is 
maintainable Cal 47 A 


——-S. 29-B — Proceedings under — Main- 
tainable at instance of co-owner. ATR 1981 
Cal 329, Dissented from Cal 47 B 


«—S§ 26-B (4) — Eviction petition under — 
Tenant served with. notice — Leave to de- 
fend however not obtained by tenant — He 
cannot dispute reasonableness of require- 
ment of landlord without obtaining leave to 
defend : Cal 47 C 





Interpretation. of Statutes 


.— See Houses- and’ Rents — U: P. Urban 
Buildings (Regulation of Letting, Rent & 
Eviction) Act (1972), S. 12 All 95 A 


——See Motor Vehicles Act (1939), S: 96- (1) 


Punj 46 
—Implied repeal -+ See Letters Patent 
(Cal), Cl. 12 Cal 14 B 


——Pre-emption statutes: — Right of pre 
emption, a fetter on right to kold property 
. — Tt is to be strictly construed 

Punj I A (FB) 


Jammu and Kashmir Civil Courts Act 
(46 of 1977 Smt.) 


——S. 34 — Suits Valuation Act (1887), Sec- 
tion 8 — Money decree — Appeal — Forum 
— It has te be determined on basis of juris- 
dictional value as stated in plaint, irrespec- 
. tive of extent of challenge J&K4a 


Jammu. and Kashmir High Court Rules. 
See under High Court Rules and Orders. 


Jammu. and Kashmir Hindu Marriage : Act. 
@ of 1980} 


—S,H — See J. & K. Limitation Act 
{1895 Svt.), S. 5: J&RI 


Jammu and Kashmir Houses and Shops 
Rent Control Act (34 of 1966) 


xn: See under Houses and: Rents. . 


oil 


. — Market value method 


Jammu and Kashmir Limitation Act 
(2: of 1995 Svt) 
——Ss, 5, 26 (2) and Art. 156 Appeal 
under Sec. 34 of Jammu and Kashmir Hindu. 
Marriage Act — Section 5° of Limitation Act 


does not apply J&XKi 
——S. 29 (2) — See Ibid, S. 5 J &K i 
——Art, 156 — See Ibid) S. 5 J&Ki 


Jammu and Kashmir Registration of Con- 
tractors: Act (16 of 1956) 


——S: 3. — See Constitution of India, Arti- 


cle 14 J&K 14 
——S: 4 — See Constitution of India, Arti- . 
cle 14 J & K 


Jammu: and Kashmir Succession Certificate 
Act (39 of 1977) 
——S. 19 — Party aggrieved by ‘ex parte 
order granting succession certificate — Re 
wmedies open to him — Application for set- 
ting aside order is not such remedy 
J&K? 


Karnataka Land Revenue Act (12 of 1964) 


S. 61 — See Civil P. C. (1908), S. 9 
Kant 22 

——S, 63 — See Civit P. C. (1908), S. 9 
Kant 22 


Karnataka Rent Control Act (22 of 1961) 
‘See under Houses and Rents._ 3 
Kerala Buildings (Lease’ and Rent Control) 
_ , , Act (2 of 1965) 
See under Houses and Rents. 
Kerala Education Rules’ (1959) 
See under Education, 


Kerala Land Conservancy Act (8 of 1958) 
——S§. 5 Kerala. Municipal Corporation 
Act (30 ef 1961); S. 210 — Land owned by 
Government but. vested. in Municipal Cor- 
poration Government has no absolute 
right. to- put private person in’ possession 

` Ker 10 A 


Kerala Land Refortns Act @ of 1964) 
See under Tenancy Laws, 


Kerala Municipal Corporation: Act (30 of 1981) 
See under Municipalities. 


Land Acquisition Act {1 of 1894) 
——S. 4 (1) — See also Ibid, S. 17 (4) 

Andh Pra 17 A 
——Ss, £ (1) and 17 (Q — Notification under 
S. # (1) Failure to publish substance 
thereof simultaneously Acquisition is- 
vitiated — Enquiry dispensed with by in- 
voking urgency clause in S.17 (4) — Im- 
material. W. P. No. 5524 of 1978, D/- 1-10- 
1981 (Andh Pra), Reversed; (1977) 1 AndH 
WR- (HC) 248, Overruled; (1977) 2 APL& 
(HC) 289, Not followed Andh Pra 17 B 
———S; 17 (4) — See also Ibid, S: 4 (1) 

Andh Pra 17 B 
mSS, 17 (4), £ (1) — Acquisition by invok- 
ing urgency clause in S: 17 (4) — Enormous: 
delay in taking possession after publication 
of notification under S. 4 (1) — Notification 
under S. 4 (1) is vitiated Andh Pra 17 A 
——S, 23 — Compensation — Determination 
Kant 18 
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Land Acquisition Act (contd.) 

——Ss. 30 and 31 — Reference at the in- 

stance of one claiming the whole of the 

compensation money should also be heard 
Kant 6 

«=——§, 31 — See Ibid, S. 30 Kant 6 


Letters Patent 


o— Cl, 12 (Cal) — Railways Act (1890), S. 80 
— Jurisdiction as conferred by Clause 12 of 
Letters Patent — Not affected by S. 80 of 


Railways Act in respect of suits mentioned ` 


_ in that section — Exclusion of jurisdiction 
= Not to be readily inferred Cal 14 B 


——Cl. 12 (J. & K.) — Order passed by 
High Court in exercise of its revisional 
jurisdiction — Appeal, not competent 

3 & K i6 


Limitation Act (8 of 1908) 


—~—aArts, 102 and 131 — Suit for recovery of 
wages and allowances by Government ser- 
vant — Article 102 and not Art. 131 is at- 
tracted Cal 23 
——Art. 181 — See Ibid, Art. 102 Cal 23 


Limitation Act (36 of 1963) 


——S, 3 — See Houses and Rents — Tamil 
Nadu Buildings (Lease and Rent Control) 


Act (1960), S. 23 (1) (b) Mad 45 
——S. 5 — See also l 
(1) Civil P. C. (1908), S. 96 Cal 21 


(2) Houses and Rents — Tamil Nadu Build- 
ings (Lease and Rent Control) Act 
(1960), S. 23 (1) (b) Mad 45 


w=—S, 5 — Application for setting aside 
award — Time taken by lawyers to prepare 
application, causing delay in fling — Time 
faken was found reasonable — Delay not 
due to negligence or laches — Delay can be 
condoned Cal 6A 


——-S. 5 — Second appeal against ex parte 
decree in first appeal — Delay in filing of 
— Sufficient cause for. excusing delay — 
What is Mad 17 
——S. 5 — Dismissal of application under 
S. 25, Hindu Marriage Act for default — 
Restoration — Delay — ‘Condonation of 
Delhi 12 (NOC) 
——S. 6 — See Fatal Accidents Act (1855), 
S. 2 All 27 C 


——S. 7 — Suit for compensation by heirs 
of victim of accidental death — Applicabi- 
{ity of S. 7 All 27 A 


——S. 7 — Fatal Accidents Act (1855), S. 2 
— Suit for claim of compensation of acci- 
dental death brought by two minor children 
o£ victim and his wife — Mother could not 
give valid discharge without consent of 
minor children — Time would not run 
against minor till they attain majority 

All 27 B 
——S, 18 — Acknowledgment — Acknow- 
fedgment to be effective must be within 
period of limitation Guj 18 A (NOC) 


—§ 18 — Acknowledgment by one co- 
mortgagee Guj 18 B (NOC) 
——S§. 21 — See Civil P. C. (1908), O. 1, 
R. 10 i Punj 25 


Limitation Act (1963) (contd, 

~——S. 29 (2) — See Houses and Rents — 
Tamil Nadu Buildings (Lease & Rent Con- - 
trol) Act .(1960), S. 23 (1) (b) Mad 45 
——Art. 5 — See Partnership Act (1932),- 
S. 42 (b) Guj 20 (NOC) 
——Art. 62 — Transfer of Property Act (4 - 
of 1882), Ss. 92, 95 and 100 — Suit for re- 
covery of amount from co-mortgagors by 
way of contribution on charge of mortgage 
properties — Limitation starts on date of 
payment of money ; Kant 13 
——Arts. 64-65 — See Civil P. C. (1908), 
S. 100 Sikkim 15 B 
——Arts. 64-65 — See also Civil P. C. (1908), 
O. 6, R. 2 Sikkim 15 A 


=——Arts. 64 and 65 — Adverse possession 
— Possession of co-tenant All 3 (NOC) 
——Art. 65 — Adverse possession — Proof 

Him Pra 21 B (NOC) 
——Art. 82 — See Fatal Accidents Act (1855), 


S. 2 All 27 C 
=——Art. 137 — See Civil P. C. (1908), O. 34, 
R. 3 Cal 24 B 


Madhya Pradesh Accommodation Control 
Act (23 of 1955) 
See under Houses and Rents. 
Madhya Pradesh Municipal Corporation Act 
(23 of 1956) 
See under Municipalities, 


Madhya Pradesh Societies Registrikaran 
Adhiniyam (44 of 1973) 
==—S, 22 — See M. P. Accommodation Con- 
trol Act (1961), S. 12 Madh Pra 10 


Madras City Tenant’s Protection Act 
(8 of 1922) 
See under Tenancy Laws. 


Medical Council Act (102 of 1956) 
-——S. 15 — Travancore-Cochin Medical 
Practitioners’ Act (9 of 1953), Sections 38 
Proviso and 47 — Provisions of S. 15 of 
Central Act and S. 3 of T. C, Act whether 
repugnant — Repugnancy between two Acts 
— Duty of Court Ker 24 C 


Motor Vehicles Act (4 of 1939) 
—-——Pre — See Bihar and Orissa Motor 
Vehicles Taxation Act (1935), Pre. . 
Pat 14 E 


——S, 57 (7) -— Permits — Grant of — Re- 
gional Transport Authority giving reasons 
for giving preference to successful candi- 
dates -- It could not be said that order of 
Regional Transport Authority contravened - 
provisions of S. 57 (7) Punj 31 


` we §, 95 (2) — See Ibid, S. 96 (1) 


Punj 46 
~—§. 96 — See also Fatal Accidents Act 
(1855), S. 1-A . All 27 E, F 
——Ss. 96 (1) and 95 (2) — Liability of in- 
surer — Extent of — Not restricted to 
minimum. AIR 1976 Raj 178, Diss. from . 

: ' Punj 46 
——S. 110-B — Compensation for bodily in~' 
jury — Grant of — Factors to be consider- 


All i5 A - 


——S. 110-B — Compensation — Petitioner 
admitted in hospital for serious bodily -in- - 
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Motor Vehicles Act (contd. 

juries caused in motor accident — His doc- 
tor -brother coming from foreign country to 
India to look after him — Brother’s travel- 


ling expenses and loss of salary claimed —. 


Being too remote claim rejected All 15 B 
——S, 110-B — Compensation’ — Petitioner 
unable to ride bicycle or drive scooter or 


car due to accident — Claiming costs: for 
engaging attendant to help him and for 
extra expenditure for his transport in future 


life — Both claims granted All 15 C 
——S, 110-B — Compensation — Computa- 
tion of ; All 15 D 
—-—S, 110-B — Compensation -—° Interest 


— Rate: of 3% awarded — Accident taking 


place in 1976 — Held, interest awarded-was_ 


inadequate — 6%, per annum from date of 
making claim Petition till date of- payment 
granted All 15 E 
——S, 110-B- — Truck coming from 
behind dashing against rickshaw and dam- 
aging its front and rights wheels — Negli- 
gence and rash driving must be. attributed 
to truck driver Al 20 A 
+—S, 110-B — Accident — Death — Com- 
pensation — Computation All 20 B 
——S, 110-B — Accident — Death — Com- 
pensation — Deduction on account of earn- 
°ings of widow from employment subsequent 
to death of victim of accident — Not per- 
missible Guj 10 A 
——S. 110-B — Accident — Death — Joint 


tort-feasors — Compensation — Apportion- 


ment between tort-feasors ` Guj 10 B 
MUNICIPALITIES 


—Delhi Municipal Corporation Act (66 of 
1957) 


——S. 490 — Supersession —` Reasonable 
opportunity grant of — When amounts to 
~~ Delhi 1 


eee ‘Municipal Corporation Building 
Bye-laws 

~—-Bye-law No. 2 — Starting. point of 

measurement of set back under — It should 

be from the boundary of land on which con- 

struction is to be made Sikkim 5 A 


—Kerala Municipal Corporation Act (30 of 
1961) ` 
——S. 210 — See also Kerala Land Conser- 
vancy Act (1958), S. 5 Ker 10 A 
——§, 210 — Erection of bunk authorised py 
Government on road side within Corpora- 
tion limits — Permissibility of — Who may 
institute proceedings for removal of bunk 
Ker 10 B 


—~Madhya Pradesh Municipal’ 
Act (23 of 1956) 

na ——S, 9 — See Ibid, S. 423 (1) (by 

Madh Pra 12 A 
“——S. 10-- — „See Ibid, S. 423 (1) (b) 

Madh Pra 12 A 
ooge -423 $ (b), 9, 10 — Reconstitution 
of Municipal Corporation — No time limit 


--(Jan.) 1983 A. L-R. Indexes/2 (1) - 


Corporation 


endowment property — Order made 


aside in writ proceeding 


a 

Municipalities — M. P. Municipal Corpora- 
tion Act (contd.) 

prescribed by Act therefor — Reconstitu- 
tion. -must be within reasonable time 

Madh Pra 12 A 
ag, 423, (1) (b) — Administrator appoint- 
ed under — Powers of — Scope 

Madh Pra 12 B 


—Orissa Municipal Act (23 of 1950) 
——S. 16 (1) (vi) — See Constitution of 


India Art. 226 Orissa 1 
——S. 25 — See Constitution of India, 
Art, 226 Orissa 1 


Mysore Religious and Charitable Institu- 
tions Act (7 of 1927) 


——Ss. 13 and 15 — Reference of dispute 
as to creation of trust — Reference is only 
to determine whether a trust has been 
created — It does not contemplate investi- 
gation as to nature of trust, whether pri- 
vate or public Kant 24 (NOC) 
——S. 15 — See Ibid, S. 13 

Kant 24 (NOC) 


Negotiable Instruments Act 
(26 of 1881) 


——S. 138 — See Constitution of 


India, 
Art. 226 


Cal 1 


Northern India Canal and Drainage Act 
(8 of 1873) 

~——S. 3 (2) — See Haryana 

Drainage Act (1974), S. 2 (15) 

Punj 37 A (NOC) 

——S, 35-FF — See Haryana Canal and 

Drainage Act (1974), S. 24 


Canal and 


Punj 37 B (NOC) 


Notaries Act (53 of 1952) 


——S. 8 — See Constitution of India, Arti- 
cle 226 - Cal 1 


Oaths Act (10 of 1873) 
——S. 4 — See Constitution of India, Arti- 


cle 226 Cal i 
——S. 8 — See Constitution of India, Arti- 
cle 226 Cal 1 


Oaths Act (44 of 1969) 


——S. 4 (1) — See Divorce Act (1869), Sec- 
tion 10 Kant 10 


Oilfields (Regulation & Development) Act 
(53 of 1948) 


aoe 6- A (4) — See Constitution of India, 
Art. 131 Guj 1A 


Orissa’ Hindu Religious Endowments Act 
(2 of 1952) 

—~—S. 25 — Proceedings against alienee of 

after 

Geath of the alienee without LRs being 

brought on record — Order could be set 

Orissa 6 
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i 
Orissa Hindu. Religious 
(contd.) 
——S. 73 — Bar of suits — Civil suit by 
shebayat against villagers who prevented 
him from performing sevapuja of deity and 
possessing deity’s property — It is not bar- 
red by S. 73 Orissa 4 B 


Endowments Act 


Orissa Land Reforms Act 
(16 of 1960) 
See under Tenancy Laws. 


Orissa Municipal Act (23 of 1950) 
See under Municipalities. 


PANCHAYATS 


—Gujarat Panchayat Act (6 of 1962) 


——Ss. 63 (2),,65 — Gujarat Taluka and 
District Panchayat (President and Vice Pre- 
sident) Election Rules (1962), R. 4 — Applic- 
ability — Election of member to perform 
duties of suspended President — Mode — 
Interim relief by court — Vacating of 

Guj 19 (NOC) 
——S. 65 — See Ibid, S. 63 (2) . 

Guj 19 (NOC) 


—Gujarat Taluka 
(President and- 
Rules (1962) 


and -District Panchayat 
Vice President) Election 


—-—-R. 4 — See Panchayats — Gujarat Pan- 
chayat Act (1962), S. 63 (2) 
Guj 19 (NOC) 





naa a 


Partnership Act (9 of 1932) 


——-5, 42 (b) — 
When takes place 


Dissolution of firm — 
Guj 20 (NOC) 


Presidency Small Cause Courts Act 
(15 of 1882) 


——Ss. 41 and 42-A — Ejectment applica- 
tion under S. 41 — Plea of tenancy and 
question of maintainability of application 
raised by defendant — Issue relating to 
maintainability of application had to be 
decided at the threshold and S. 42-A did 
not require that plea of tenancy should be 
decided before deciding other jurisdictional 
issues Bom. 20 A 
——S. 41 — Ejectment application — When 
barred by consent order Bom 20 B 


—--S, 41 — Ejectment application of plain- 
tiff beyond pecuniary jurisdiction of Court 
~~ Objection as to jurisdiction not taken 
by defendant — Held, that did not estop 
defendant from raising plea in subsequent 
application: for ejectment Bom 20 C 
——S. 42-A — See Ibid, S. 41 Bom 20 A 


Presidency Towns Insolvency Act 
(8 of 1909) 


——5S. 47 — See Provincial 


Small Cause 
Courts Act (1920), S. 46 


Kant 24 
` Prevention of ‘Corruption Act (2 of 1947) 


——S. 5 (1) (e) — Conviction under, for be- 
ing in possession of property dispropor- 


Prevention of Corruption . Act (cöntd.j 

tionate to known sources of income —. Spe- 
cial Judge has jurisdiction to pass order of 
confiscation of property which formed sub- 
ject-matter of the charge SC 60 


Prevention of Food Adulteration Act 
: (37 of 1954) 

——S. 17 — See Criminal P..C. (1974), Sec- 
tion 482 SC 67 B 
Provincial Insolvency Act (5 of 1920) 
——Ss. 6, 9 — Application by Creditor 


under S. 9 moved subsequent to the execu- 
tion of the sale deed by the debtor but 


prior to its registration — Application is 
premature All 36 B 
—S. 9 — See also Ibid, S. 6 All 36 B 


——S. 9 — Petition under — Maintainability 
— Even single creditor can maintain peti- 
tion Andh Pra, 13 


——S. 46 — Chit company in liquidation — 
Sureties. were entitled to set off against 
moneys due to them by the company under 
their independent chits, AIR 1921 Bom 66 
Dissented - > Kant 24 


Punjab Co-operative Societies Act 
"5 of 1961) .. | 
See under Co-operative Societies. 


Punjab Courts Act (6 of 1918) 


—Ss. 39 (1) (3), 40 (1) — Issuance of 
notification under S. 39 (8) — District 
Judge is not divested of his jurisdiction to 
decide appeal after issuance of notification 
AIR 1936 Lahore 575, Dissented from. 

Him Pra 10 
——S. 40 (1) — See Ibid, 8.39 (1) (3): 

Him Pra 10 


Punjab Pré-emption Act (1 of 1913) 
——S. 8 — Notification No. 16472 dated 2nd 
July, 1919 — Suit for pre-emption — 
Maintainability Him Pra 16 
——S. 15 — See also Interpretation of Sta- 
tutes Punj 1 A (FB) 
——S. 15 — Right of pre-emption resting 
wholly on’blood relationship alone — Death 
of pre-emptor before grant of decree in 
suit — Right, being not heritable, does not 
devolve on heirs. (1965) 67 Pun.LR 1158, 
AIR 1971 Punj & Har 416 and (1979) 81 
Pun LR 636, Overruled; AIR 1942 Pesh 23, 
Diss. from Punj 1 B (FB) 


_ Punjab Town Improvement Act- 
(4 of 1922) 


aig 72-F and S. 103 — The two provi- 


sions are distinct and separate — Action’ 
under S. 103 cannot be deemed to be one 
under S, 72-F Punj 33 A 


——Ss. 72-F and 103 — The provisions are 
not violative of Article 14 of Constitution 


Punj 33 C 

——S, 103 — See also Ibid, S. 72-F 
Punj 33 A, c 
s; 103 — Dissolution of Trust —. Con- 
sequences Punj 33, B 


——-S. 103 — Opinion of State Govt. as to 
expediency to dissolve Trust — Not related 


‘+ Hable to be thrown out ¢ 
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Punjab .Town. Improvement Act (contd.) 

to schemes sanctioned for exemption’ by 
Trust Punj 33 D 
‘Punjab Village Common Lands (Regula- 
tion) Act (18 of 1961) 


——S. 7 — See also Constitution of India, 
Article 226 Punj 34 B (NOC) 
—-~--S, 7 — Landlord-tenant relationship be- 
tween Gram Panchayat and occupant of 
its land established by Civil Court judg- 
ment — Ejectment of tenant cannot be 
ordered unless infraction of terms of ten- 
ancy is established Punj 34 A (NOC) 


Railways Act (9 of 1890) 
— S, 80 — See 
(1) Civil P. C. (1908), S. 9 


(2) Letters Patent (Cal), Cl. 12 
Cal 14 B 


Rajasthan Public Trusts Act. 
(42 of 1959) 


——S. 38 — See Civil P. C. 
R. 11 Cl. (a) ° 


Rajasthan Tenancy Act (3 of 1955) 
See under Tenancy Laws. 


Cal 14 A 


(1908), . O. 
Raj 3 


Registration Act (16 of 1908) 
——S, 17 — See T. P. Act (1882), S. 3 
All 


1B 
----§. 47 —See Provincial Insolvency Act 
(1920), S. 6 - : _All 36 B 
——S. 49 — See Provincial Insolvency Act 
(1920), S. 6 All 36 B 


Road Transport Corporations Act (64 of 1950) 


——S. 12 — Corporation could authorise its 
General Manager or other for day-to-day 
administration — Resolution passed auth- 
orising the General Manager — Separate 
“resolution to prefer appeal in a particular 
case, held, was not necessary 

Punj 35 (NOC) 


Rules for the administration of Justice 
and Police in Nagaland (1937) 


——R. 34 — Appeal — Application for ad- 
ducing additional evidence — Appellate 
Court must give cogent reasons for rejec- 
tion — Appeal found time barred — Ten- 
ability of application, cannot be considered 

: Gauhati 5 A 


——R. 34 — Memo of appeal accompanied 
only by true copy and not certified copy 
of order appealed against —- Appeal is not 
Gauhati 5 B 


it 

——R. 35 — Civil P. C. (1908), . Ss. 11 and 
12 — Res judicata — Applicability in Naga- 
_ land — Spirit of Ss. 11 and 12 applicable 
Gauhati 15 


Sale of Goods Act (3 of 1930). 


——S,. 38 (2) — Contract of 
to be supplied by instalments —- Each 


-sale. of goods 
in- 


Sale of Goods ‘Act (contd.) © 

stalment to be paid: separately — Non-pay- 

ment of one or more instalments does not 

amount to repudiation of whole contract 
Delhi 14 B (NOC) 


Specific Relief Act (47 of 1963) 
——S. 10 — Expln. (ii), Exception (a) — 
See Arbitration Act (1940), S. 30 

Cal 6 C 
——S. 39 — Grant of mandatory injunction 
— Questions whether plaintiff could be 
adequately compensated or whether grant 
of injunction was necessary to do justice 
must be considered All 8 


„States REE Act (37 of 1956) 


——S. 51 (3) — Power under — Direction 
by Chief Justice of Bombay High Court 
that Judges and Division Courts of that 
High Court shall also sit at Aurangabad — 
Held valid. AIR 1958 Ker 188, Overruled 


SC 46 A 
-Stamp Act (2 of 1899) 
See under Stamp Duty. 
STAMP DUTY 
—Stamp Act (2 of 1899) 
——S, 33 (1) (a). — Document impounded 
for insufficient stamp duty — Executant 
cannot seek for return of the document ‘un- 
less stamp duty is paid Mad 19 
Succession Act (39 of 1925) | 
——S, 74 — Will — Construction — Inor- 


dinate delay in applying for probate ~ 
Suspicious circumstances not explained ~ 
Will held not genuine Cal 11 A (NOC) 


——S., 276, — Application for probate certi- 

ficate — Caveat — Locus standi — Even 

slight interest is sufficient , 
Cal 11 B (NOC) 


Suits Valuation Act (7 of 1887) 
See under Court-fees and Suits Valuation. 


Tamil Nadu Buildings (Lease & Rent 
Control) Act (18 of 1960) 
See under Houses and Rents. 


Tamil Nadu City Funds Act 
(24 of 1961) 


——S. 1 — See Banking Regulation Act 
(1949), S. 6 Mad 15 


Tamil Nadu Co-operative Societies 
Act (53 of 1961) 
See under Co-operative Societies. 


Tamil Nadu Debt Relief Act 
(31 of 1976) 
See under Debt Laws. 


Tamil Nadu Indebted Persons (Temporis 
Relief) Act (16 of 1976) ; 
See under Debt Laws. df eg ; 
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Tamil Nadu Motor Vehicles 
Rules, 1949 


——R. 155-A (2) (iv) — Workshop — Peti- 
tioner’s workshop not conforming to Rule 
— Respondent given permit in view of his 
having workshop in accordance with Rules 
— Grant unquestionable Mad 6 


Tamil Nadu. Cultivating Tenants Pro- 
tection Act (25 of 1955) 


See under Tenancy Laws. 
TENANCY LAWS 


—Bihar Consolidation of Holdings and Pre- 
vention of Fragmentation Act (22 of 1956) 


—--—-S. 4 (c) — Abatement of suit under — 
Suit for delivery of possession — Title al- 
ready vesting in plaintiff — Suit will not 
abate Pat 1 


' —Himachal Pradesh Abolition of Big Land- 
ed Estates and Land Reforms Act (15 of 
1954) 


—-—-S. 11 — Application by tenant for grant 
of proprietary rights — Death of landlord 
pending proceedings — Application is not 
rendered infructuous Him Pra 1 A (FB) 


———-§. 11 (1) and (2) — Tenant whether en- 
titled to acquire proprietary or other rights 

-when one or more co-owners suffering from 
disabilities under sub-sec. (2) 

: Him Pra 1 B (FB) 


—Himachal Pradesh Abolition of Big Land- 
ed Estates and Land Reforms Rules 
(1955) 


—-—-R.19 — See Tenancy Laws — H. P. 
Abolition of Big Landed Estates and Land 
Reforms Act (1954), S. 11 

$ Him Pra 1 A (FB) 


—Kerala Land Reforms Act (1 of”1964) 


——S, 2 (25), Explanation II-A — Person’s 
right as Kuddikidappukaran has to be 
determined as on 1-1-1970 — Land sold be- 
fore such date cannot be taken into con- 
sideration Ker 21 (FB) 


—--S, 75 (3) — Order for shifting Kudiki- 
dappu passed by the Revenue Divisional 
Officer, without jurisdiction — Order not 
challenged in previous petition between par- 
ties — Petitioner would not be precluded 
to challenge it in subsequent petition 

Ker 27 (NOC) 


—Madras City Tenants’ Protection Act 8 of 
1922) 


—-—Ss. 9 and 11 — Suit to eject tenant — 
Non-compliance with mandatory provisions 
of S. 11 regarding service of notice — Ef- 
fect Mad 27 


~-—§. 11 — See Ibid, S. 9 Mad 27 
—Orissa Land Reforms Act (16 of 1960) 


——S. 2 (5-a) — Classification of land — 
Party against whom materials are to be 


Tenancy Laws m Orissa- Land- Reforms Aci 
(contd): - 

utilised tọ his prejudice must have oppor- 

tunity of testing correctness thereof and to 

rebut the same. Orissa 9 


~—Rajasthan Tenancy Act (3 of 1965) 
——S. 42, Proviso — Expression ‘Transfer’ 
— Meaning Raj 13 A 


—Tamil Nadu Cultivating Tenants Protec- 
_ tion Act (25 of 1955) 


——S.3 — Application for eviction on 
ground of wilful default in payment of 
rent — Failure of tenant to pay within 
time or extended time granted by Revenue 
Court — Revenue Court is statutorily 
bound to pass eviction order ` 

Mad 30 (NOC) 
——S, 3 (4) (a) — See Ibid, S. 6-B 

Mad 29 (NOC) 
——Ss.6-B and 3 (4) (aja — Revenue 
Court’s order violating S. 3 (4) (a) and not 
affording sufficient opportunity to the par- 
ties — It could be revised by High Court 
under S. 6-B Mad’ 29 (NOC) 


Trade and Merchandise Marks Act 
(43 of 1958) 
——Ss. 28, 106 — Relief of injunction who 
can claim Delhi 14 E (NOC) 


——S. 106 — See Ibid, S. 28 
Delhi 14 E (NOC) 


Transfer of Property Act 
(4 of 1882) 


——S. 3 — Registration Act (16 of ,1908), 
S. 17 — Attestation — Deed of reconvey- 
ance — Not falling within mischief of Sec- 
tion 17 (1) (b) or (c) — Registration as 
well attestation, not necessary — S. 68, Evi- 
dence Act, 1872 not applicable AIB 
—--Ss. 58 and 105 — Lease or mortgage — 
Tests — On facts the deal was held to be 
lease and not a self-redeeming mortgage 


Kant 19 
——S. 92 — See Limitation Act (1963), 
Art. 62 Kant 13 
——S. 95 — See Limitation Act (1963), Arti- 
cle 62 Kant 13 
=+—S, 100 — See Limitation Act (1963), 
Art, 62 Kant 13 
—-—S§. 105 — See Ibid, S. 58 Kant 19 


—-—S, 106 — See also , 
(1) Ibid, S. 108 (j) Ker 25 A (NOC) 
(2) Houses and Rents — Delhi Rent Con- 
trol Act (1958), S. 14 
Delhi 13 A (NOC) 
(3) Houses and Rents — Kerala Buildings 


(Lease & Rent Control) Act (2 of 

` 1965), S. 11 Ker 28 (NOC) 
——S. 106 — Lease of building — Notice 
to quit — Contract to contrary stipulation 
in deed Ker 25 B (NOC) 
——Ss. 108 (j) and 106 — lease of build- 
ing — Lessee assigning leasehold right — 
Lessor accepting rent from assignee — 
Eviction of assignee —- Lessor cannot evict 
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Transfer of Property Act contd.) : 
assigneé on basis of quit notice issued “to 
original lessee only Ker 25 A’ (NOC) 


—---S. 112 — See Houses and Rents — 
Delhi Rent Control Act (1958), S. 14. (1) 
Proviso Delhi 15 C (NOC) 


——S. 122 — Gift — Delivery of possession 
— Relevancy All 23 A 
Travancore-Cechin Medical Practi- 

~ tioners Act (9 of 1953) 
~-—S. 38, Proviso — See also 
Council Act (1956), S. 5 


Medical 
Ker 24 C 


«—-—S. 38 Proviso — Validity — Not vio- 
‘lative of Article 14 of Constitution on 
ground of arbitrariness Ker 24 B 


~—-—S. 47 — See Medical Council Act (1956) 
S. 15 Ker 24 C 


Travancore Kshatriya Act (7 ‘of 1108) 
-—S. 3 (b) — Effect of non-registration of 
marriage — It renders marriage invalid — 
Registration is not a mere ritual 

Ker 26 (NOC) 
Uttar Pradesh Urban Buildings (Regulation 
of Letting Rent & Eviction) Act 
(13 of 1972) 

See under Houses & Rents. 

Uttar Pradesh Urban Buildings (Regulation 
of Letting, Rent & Eviction) Rules (1972) 
See under Houses & Rents. 

West Bengal Cattle Licensing Act 

` (1 of 1959) 

—— Pre, S. 9 — Act falling within Entry 6, 

List II Sch. VII of Constitution — Concur- 

rence of Central Government for issuing 

notification under Act — Not necessary 
Cal 8 A (NOC) 

———-Pre. — Object of the Act does not al- 

low the State Government to carry ona 

monopoly trade in milk 


Cal 8 D (NOC) ancy Act (1965), S. 42 Proviso 


W. B. Cattle Licensing Act (contd) 
——S. 9 — See also 
(1) Ibid, Pre. Cal 8 A (NOC) 
(2) Constitution of India, Art. 19 
Cal 8 C (NOC) 


——S.9 — W.B. Milk Trade (Control) 
Order (1965), Clause 1 — Statutes enacted 
for different areas for difference purposes 
State not seeking to regulate supply of 





milk in urban areas through Act — Held 
that the Act and the notification euei 
l 


under Act declaring prohibited areas 


b the control order 
not by-pass e Cal 8 B (NOC) 


West Bengal Milk Trade (Control) Order 
(1965) 
——Cl.i — See ` 


(1) W. B. Cattle Licensing Act (1959), 


Pre. Cal 8 A (NOC) 


2) W. B. Cattle Licensing Act (1959), 
ai S. 9 f Cal 8° B (NOC) 


West Bengal Premises Tenancy Act 
(12 of 1956) 


See under Houses and Rents. 


West Bengal Societies Registration Act 
(26 of 1961) 


——Pre, — See Auroville (Emergency Pro- 
visions). Act (1980), Pre. SCLA 


Words and Phrases 





—— Religion — See Constitution of ma 
Art. 25 SC 1 
tion — See Constitu- 
tion of India, Art. 25 scic 
—— “transfer” — See Rajasthan Ten- 
Word “trans bee s . 
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“MARITIME LAW — PROBLEMS AND PROSPECTS” 
By: Dr. A. Lakshminath* 


Maritime Law is that branch of law which 
regulates human activity in relation to 
matters which are maritime and hence the 
oceans and the various activities which re- 
volve round it form the pivotal point of this 
branch of law. It is mainly concerned with 
ships, shipping and carriage by sea. A three- 
fold classification of the human activity relat- 
ing to all matters maritime has been attempte 
ed viz.: 

(i) Human activity confined to the surface 
of the sea utilising it as an international 
highway for the passing and repassing of 
vehicles of commerce. 

(i) Human activity exploring the inner 
region of the sea and exploiting its resources 
of which fisheries would constitute the most 
important element. 

(iii) Human activity connected with the 
bottom of the sea viz. continental shelf and 
the exploitation of natural resources, 


The law regulating the human activity 
falling under the second and third categories 
commonly known as law of the sea falls 
substantially in the domain of Public Inter- 
national Law and the States are the most 
important subjects with regard to the sharing 
of the marine resources etc. (for details — 
see V. S. Mani: India’s Maritime Zones and 
International Law — A preliminary enquiry 
21 JILI (1979), p. 336). Broadly speaking, 
the human activity that is concerned with 
the surface of the sea is best described as 
Merchant Shipping (Nagendra Singh —- The 
Legal Regime of Merchant Shipping) and 


*Reader, P. G. Deptt. of Law, Nagpur Uni- 
versity, Nagpur. 
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it is that aspect with which the present paper 
deals with. The present paper proposes to 
examine in brief the various aspects of the 
Indian Carriage of Goods by Sea Act, 1925 
and to assess its merits and demerits in the 
present context and particularly in view of 
some of the International Conventions affect. 
ing this branch of law. 


In ancient and mediaeval times, maritime 
adventures and the conduct of masters and 
mariners were regulated by various collec 
tions of usages connected with particulay 
ports, recognised as having force of custo- 
mary law and having an international chap 
acter, The Rhodian Sea Law of 3rd or 2nd 
Century B. C. has in effect become the mart 
time Code of Eastern Roman Empire and 
was codified in about 8th-Century A. D. At 
this point of time Maritime Law was closely 
connected with commercial law and the prin- 
ciples were developed in a generally similar 
manner. The growing similarity between the 
commercial Jaws of different countries ins 
tensified similarity of maritime Code. (David 
M. Walker: The Oxford Companion to Law 
(1980), p. 896 et. seq.). In England the loca} 
courts of sea ports were administering maris 
time law till mid-fourteenth century, At this 
very time, the Admiralty Courts rose and 


attracted most of maritime business of 


England, Its procedure was based on Civil 
Law and hence the Admiralty Court develop- 
ed a wide jurisdiction which was subsequente 
ly taken away by the common law Courts, 


In India the beginning of the exercise of 
maritime jurisdiction by the Courts dates 
back to the year 1683, when Charles H grant- 
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ed a charter to the Company authorising it 
to establish Courts to hear and determine 
all cases including maritime cases to enable 
the company to effectively combat the 
menace of ‘interlopers’ (see generally Love: 
Vestiges of old Madras (1913) and Slesser, 
The Administration of Law). The maritime 
law, was based on the principles of Admiralty 
Law and hence the Charter desired the ap- 
pointment of a Civil Lawyer as the Chief 
Judge of the Admiralty Court, known as the 
Judge — Advocate. The Admiralty jurisdic- 
tion normally extends to ship collisions, 
claims for salvage services, droits of 
Admiralty, possession of ships, bottomry and 
respondentia bonds, claims for seamen’s 
wages, towage claims, claims for damage to 
cargo etc. The Admiralty Court could not 
function for the purposes for which it was 
created and the composition as envisaged by 
the Charter could not be conformed as a 
result of which the development of this 
branch of law remained unsatisfactory. The 
Admiralty Court established at Bombay ‘on 
the strength of 1683 Charter suffered humi- 
liation by the curtailment of its jurisdiction 
and confining it to matters mercantile and 
maritime (see Malabari, Bombay in the 
Making, p. 167). 


The English Common Law Rules were 
generally applied to the transactions relating 
to the Carriage of Goods by Sea before the 
enactment of the Carriage of Goods by Sea 
Act in India and interestingly enough the 
provisions of Indian Contract Act have no 
application (Irrawady v. Bhagwandas, (1891) 
ILR 18 Cal 620). The liability of the Sea 
Carrier was absolute at the Common Law 
and the carrier could contract out of such 
liability by way of an agreement. The ship- 
owner’s right to contract out and thus get 
absolved from all the liabilities was prohi- 
bited by the leading maritime countries viz. 
the United States of America by Harter Act, 
1893, Australia by Sea Carriage of Goods 
Act, 1904, Canada by Water Carriage of 
Goods Act, 1910 and 1911 and New Zealand 
by Sea Carriage of Goods Act, 1922. ` 


The addition of new clauses from time to 


time directed usually contracting the carrier. 
out of liability for some kind of loss or 


damage to the goods gave rise to great diver- 
sity between the conditions on which goods 
were carried by sea and considerable uncer- 
tainty about the liabilities which still attach- 
ed to the carrier, Aiming at considerable 
uniformity several conferences took place 
amongst the affected groups and ultimately 
resulted into an agreement reached at 
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Brussels during the years 1922 and 1923. A 
Code of Rules defining the responsibilities 
and liabilities to which a carrier of goods 
by Sea should be subject and also the rights 
and immunities it was ‘entitled to enjoy was 
drawn with necessary saving clauses and 
that has resulted into passing of the Act 
known as the Indian Carriage of Goods by 
Sea Act, 1925 (see Gazette of India, 1925, 
Part V, p. 37). The Act declared that the 
rules set out in the Schedule, the basis of 
which is the Brussels Convention for the 
unification of certain rules relating to Bills 
of lading, shall have effect in relation to and 
in connection with the carriage of goods by 
Sea in ships carrying goods from any port 
in India to any other port whether in or 
outside India, with a view of establishing the 
responsibilities, liabilities, rights and immu- 
nities attaching to carriage under bills of 
lading. Doubts, however, were expressed 
with regard to provisions of Bill being ex- 
tremely vague and difficult to interpret and 
led to much unnecessary litigation (Ibid, 
p. 205). At Common Law the shipowner 
could modify his prima facie liability as 
carrier and in the course of years, the pro- 
fective exceptions in these documents in- 
creased both in number and complexity to 
such an extent that a careful scrutiny of the 
documents became necessary in order to 
ascertain what rights they conferred against 
the shipowner. Hence the necessity for uni» 
formity and the result is the Act. 


The instances of the non-applicability of 
the Act may be summarised as below: 

(a) To sailing vessels engaged in coastal 
trade, when such vessels are proceeding from 
Indian ports, 

(b) To the ‘Deck Cargo’ (British India 
Steam Navigation Co, Ltd. v. T. P. Sokkas 
lal, AIR 1953 “Mad 3). 

{c} Where the goods are not carried from 
the Indian ports (Adalkhan v. Great Ame- 
tican Insurance Co., (1969) 73 Cal WN 279), 


(d) To Charter parties (Gandhi A. B.: 
Carriage of Goods by Sea_ and Bills of 
Lading). l 


The Indian Act was substantially modelled 
on the English Carriage of Goods by Sea, 
Act, 1924. The Indian Carriage of Goods 
by Sea Act, 1925 is neither exhaustive nop 


-comprehensive and needs some fundamental 


changes to circumvent some difficulties faced 
by the affected parties. Sixty years have 
elapsed since the passing of the enactment 
and the Act has become outdated and hence 


‘needs some basic changes particularly in 


view of the York-Antwerp Rules, 1974 and 
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the United Nations Conference on the Car- 
tiage of Goods by Sea held at Hamburg, 
Federal Republic of Germany from 6th to 
31st March, 1978, to artive at uniformity and 
fixing the principles of liability with preci- 
sion. 

A comprehensive legislation has been pass- 
ed by tbe British Parliament in the year 1971 
by repealing the Carriage of Goods by Sea 
Act, 1924 and incorporating certain rules of 
law relating to Bills of Lading as amended 
by the Protocol signed at Brussels on 
23rd Feb., 1968. The most important area 
is in respect of the quantification of damages 
in the absence of any declaration by the 
shipper (for details—see Hardy Ivamy: Payne 
- and Ivamy’s Carriage of Goods by Sea (10th 
Edn.), p. 176). The gold clause also has 
been specified and the law governing the 
conversions etc., shall be the law of Court 
seized of the case, Neither the carrier nor 
the shipper shall be entitled to the benefit 
of the limitation of liability if the damage 
occurs from an act (of?) omission or negli- 
gence. The carrier or the shipper shall not. 
be responsible in any event for loss or 
damages to or in connection with goods if 
the nature or value thereof has been know- 
ingly misstated by the shipper in the bill of 
lading. The U. N. Convention of 1978 took 
note of the inadequacies in this area and 
hence made provisions in the following im- 
portant areas. The responsibility for the 
goods covers the period during which the 
carrier is in charge of the goods at the port 
of loading, during the carriage and at the 
port of discharge (Art. 4). Article 5 of the 
Convention makes elaborate and clear rules 
in respect of the basis of liability and as 
such shall be a distinct improvement over 
the 1925 Indian Act. This Article is also in 
conformity with Rules 18, 19 and 20 of the 
Schedule to Carriage of Goods by Air Act, 
1972. Article IN, Rule 4 of the English 
Carriage of Goods by Sea Act, 1971 provides 
that statements inserted in the Bills of Lading 
concerning identification marks, the amount 
of goods shipped and their apparent order- 
and condition shall not be subject to con- 
tradiction by the carrier and this rule will 
protect a third party transferee more effec- 
tively than the original rule (Modern Law 
Review — Vol. 33, p. 68 (1972)). 

Articles 14, 15 and 16 of U. N. Conven- 
tion (for text of the Convention see — Inter- 
national Legal Material — Vol. XVII, No. 3 
(1978) ) deal with some of the most impor- 
tant aspects of Bill of Lading viz. (i) Issue, 
(ii) Contents and reservations and eviden- 
tiary effects. Article 15 envisions a very 
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comprehensive Bill of Lading with many 
details as was the case of an Air Consign. 
ment note. Article 16 of the U. N. Conven- 
tion is a definite improvement over the 
Indian Act of 1925 since it makes it com- 
pulsory for the carrier to insert in the bill 
of lading reservations in case of inaccuracies, 
grounds of suspicion or absence of reason- 
able means of checking. Under the Indian 
Carriage of Goods by Sea Act of 1925, the 
carrier is not bound to state or show, the 
marks etc., in case of inaccuracy, ground of 
suspicion or absence of means of checking. 
Again under this Act the parties might only 
effectively extend the period of limitation of 
one year by making express provision in-the 
Bills of Lading to that effect (Art. V) and 
this necessarily has to be agreed upon prior 
to any cause of action arising between the 
parties. But under the English Act of 1971, 
this period may now be extended if the par- 
ties so agree, even after the cause of action 
has arisen. This seems to be more reasons 
able and the Indian Act too, be amended ac- 
cordingly to give wider choice for the ins 
tending parties. The period of limitation 
under the Act of 1925 is too short and this 
must be enhanced to two years keeping in 
conformity with Art. 20 of the U. N. Con: 
vention obviously to avoid the hardship to 
the poor consignees. 

The limits of liability of carrier in respect 
of loss resulting from loss of or damage to 
goods or for delay in delivery according te 
the provisions of Art. 5 of the Convention, 
are laid down in Art. 6 and the unit of ac- 
count has been fixed as the special drawing 
tight as defined by the International Mone 
tary Fund, which can in turn be easily cone 
verted into national currencies. These stan- 
dard and uniform limits of liability need to 
be incorporated in the Indian Carriage of 
Goods by Sea Act so as to allay the fears 
of uncertainty and divergency inherent in 
the “gold clause”. 

It is now the time to give a serious thought 
to the growing complexities because of tha 
outdated enactment as the Indian Carriage 
of Goods by Sea Act, 1925.. Some of tha. 
inadequacies have however been pointed out | 
and the time and space are the eternal prov į 
blems to discuss all the defects exhaustively, : 
It is indeed unfortunate that the Indian Par- : 
liament has given little thought to repeal the i: 
Act of 1925 and in its place bring in a new i 
comprehensive legislation on the line of 
English Carriage of Goods by Sea Act, 1971, | 
The very fact, that England took initiative ` 
to repeal its 1924 Act and replace it by 1971 - 
Act so as to bring in reforms keeping inż 
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view the difficulties faced by the concerned 
parties should inspire the Indian Parliament 
too since, the Indian Carriage of Goods by 
Sea Act, 1925 is substantially the same as 
its counterpart, i. e, English Act of 1924. 
And this is all the more a sufficient justifica- 
tion for the repeal of the Indian Carriage 
of Goods Act, 1925 and for replacing it by 
a fresh legislation. Such a proposed law 
must be in conformity with the English 
Carriage of Goods by Sea Act, 1971, Yorks 
Antwerp Rules and the U. N. Convention 
of 1978. Even the English Act of 1971, is 
not wholly satisfactory and it also needs 
some more improvements in the wake of 
the U. N. Convention of 1978, 


As regards the English Carriage of Goods 
by Sea Act, 1971, whilst more severe ap- 
proach could have been adopted to the sta- 
tutory application of the Rules in order to 
cover inward bills of lading to contracting 
States, yet the reforms now offered strike a 
teasoned balance between what the shippers 
might desire and what carriers feel they can 
reasonably afford. Certainly the rejection 
of attempts to weaken the doctrine worked 
out in the Muncaster Castle (Riverstone Meat 
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Co. Ltd. v. Lancashire Shipping Co. Ltd. 
(1961) ) deserves standing ovation. 

What remains now is to cease cavilling 
over possible future reforms and to bring 
into force that which has been positively 
agreed. Under the auspices of the UNCTAD 
it would appear that some developing 
nations are determined to delay the measure 
in order that a more Utopian Code can be 
produced whereby carriers may be thrust 
back to their 16th Century roles of insurers 
against almost all ills. Maritime nations of 
Slightly longer commercial histories gave up 
this form of idealism long ago and there 
seems to be no reason as to why they should 
attend upon it now. 

Having at last struggled on to the statute - 
book, the English Carriage of Goods by Sea 
Act of 1971, already represents a triumph for 
Bruce Spider syndrome, it would be a pity 
if this achievement was to survive to become 
its epitaph. And it would be a greater pity 
still if India did not follow the steps by en- 
acting a comprehensive legislation to give 
effect to what is best in the English Carriage 
of Goods by Sea Act, 1971 and the United 
Nations Convention of 1978, in this most im- 
portant branch of Maritime Law. 
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“THE COMPLETE SUPREME COURT 
CRIMINAL DIGEST”? VOLUME L 
INDIAN PENAL CODE— 1ST EDITION 
1982, by Shri Surendra Malik B. Se. 
(Hons.) LL. B, LL.M., Advocate Supreme 
Court, Chief Editor, Supreme Court Cases; 
Published by Eastern Book Company, 
34 Lalbagh, Lucknow. Pages 638 Price 
Rs. 90/ "e 


The author proposes to-cover all the deci- 


sions in the field of Criminal Law rendered 
by the Supreme Court since 1950 to date in 
four volumes, and, this book under review is 
the first in the series covering cases on 
“Indian Penal Code” only. 


The author in his preface and “scheme” 
for publication has succinctly brought forth 
the special features of the digest he has com- 
piled. 

Each case is given a docket Number (start- 
fng from “27103”) and cases are digested 
with a brief note and a long note — a nor- 
mal procedure of headnoting. However 
special feature is seen when in any case if it 
has been followed, relied on, distinguished 
etc. in any subsequent case the same is shown 
right below that case. This will certainly 
help a. lawyer to get correct grasp of the 


law point and also what arguments could be 
raised and also how to meet them. 

By adding an “Addenda” the case law has 
been covered till March 1982. 

This is only a part of the voluminous work 
the author has undertaken and in this part 
he has acquitted himself very well. 

The nominal Index of the cases digested 
also shows if a case has been followed, relied 
op etc. The book will help all those who 
deal with criminal law and also those who 
dispense it, B. D. B. 


CONSTITUTIONAL PROTECTION OF 
MINORITY EDUCATIONAL INSTITU- 
TIONS IN INDIA: 1982. by Dr. Anwarul 
Yaqin; M. A. LL. M., Ph. D. Aligarh 
Muslim University, Aligarh. Foreword by 
M. Hidayatullah; Vice-President of India; 
and former Chief Justice of India. Pub- 
lished by Deep and Deep Publications, 
D-1/24, Rajouri Garden, New Delhi-27. 
Pages xii + 350. Price Rs. 100/-. 


Since the time of our independence and 
the promulgation of the Constitution the 
nation has been facing many problems and 
the conflict between the claim of the State 
to regulate the matters relating to education 
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and educational institutions as against the 
claim of the minority societies to establish 
and administer their own educational institu- 
tions according to their own choice and pre- 
ference has been on the anvil. ‘The High 
Courts and the Supreme Court of India have 
through their decisions tried to solve the pro- 
blem. 


This book is a study of those problems 
and the author has tried to bring forth those 
judicial principles which govern the operation 
of those rights of the minorities and the 
States and their limitations, as also their 
consistency with each other. The study is 
narrative and critical and the decisions of 
the cases decided by the Supreme Court and 
the High Courts is the basis of this study. 
The author has tried to find out whether the 
Courts have been successful in resolving these 
conflicts. The author hopes that this book 
will help the reader to see the working of 
the rights of the minority educational ins 
stitutions and the scope of protection avail- 
able to them. 


The book is divided into 16 chapters on 
different subjects in which the author has 
covered most of the aspects of this problem. 
It will be of great value to the management 
and administrators of minority educational 
institutions, the lawyers, the judges and also 
those who want to study further the extent 
and scope of the problem discussed by the 
learned author. LK. K, 





LAW, JUSTICE AND THE DISABLED: 
ist Edition 1982: by Shri V. R. Krishna 
Iyer, Retd. Judge, Supreme Court of India, 
Published by Deep and Deep Publications, 
D-1/24, Rajouri Gardens, New Delhi-27; 
Pages 156; Price Rs. 55-00. 


Law India cannot be allowed to be the 
living coffin of the dead soul of social jus- 
tice. Human Law and Human Justice de- 
siderate a new scheme of things for every 
disabled person (not for some). The inspira- 
tion of the International Year of Disabled 
Persons (1981) imparts a new dimension to 
justice and offers functional challenge to 
jurisprudence. The heart of social justice is 
Law with a heart, a humanist jurisprudence 
sensitive to the disabled sector, a versatile 
legal technology rich with substantive rules, 
operational processes and sympathetic per- 
sonnel, judicative and executive, ready to 
give relief in the spirit of love and armed 
with law. 
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If the philosophy and pragmatism of the 
Law for the Disabled is so obvious and ap- 
pealing, why is it that there is national in- 
difference to this painful problem, at State 
and Central levels, regardless of political 
labels? Social justice compels our attention 
to this issue of massive injustice too deep 
for tears, too distressing to dawdle.. Law 
Persons must do their part and address them- 
selves to the task of linking Law India with 
the cause of Justice to the Disabled. The 
author, a great humanist Judge, in his own 
subtle and poignant style, draws the atten- 
tion of the humanist Indians to the burning 
problem of the rights of the Disabled and 
Society’s duty to rehabilitate them. This 
book is an invaluable contribution by the 
great jurist and is indispensable to those who 
concern themselves with wiping every tear 
from every eye through the justicing system. 

S.S. G. 


“THE CRISIS OF THE INDIAN LEGAL 
SYSTEM — ALTERNATIVES IN DE- 
VELOPMENT: LAW” FIRST EDITION 
1982 : by Professor Upendra Baxi, currently 
a University Grants Commission, National 
Fellow in Law, Published by Vikas Publish- 
ing House (P.) Ltd., 5 Ansari Road, New 
Delhi-110002. Pages 405, Price Rs. 135/-. 
This book is a masterpiece of analysis of 

the various, maladies that have affected coun- 

try’s progress, more so after attainment of 

Independence, especially through the failure 

of Jaw. 

It may appear paradoxical that though we 
are independent politically yet in every other 
walk of life, we are totally slaves of tradition, 
corruption, deliberate neglect. etc. etc. 


The author deserves full credit to have 
researched in the various drawbacks of our 
legal system and brought out the truth that 
we as a nation, — We as a people — are not 
prepared to accept our patently obvious de- 
fects in every field. 

There is ‘crisis’ in every sphere. “Law 
should treat all alike” is something of a fairy 


‘tale in our country. Every person, if big, 


tries to use the law for his own benefit while 
the smaller fry feels” this is not for me, then 
why should I obey it.” 


The essence of the whole book is that we 
have developed a crisis of national character 
and this is most crushing disease that has 
pervaded throughout our social, moral, civil, 
legal, executive and legislative fabric. 


6 Journal 


The author has beautifully dealt with what 
is wrong with our legislative machinery, what 
ails our Courts, why Police cannot become 
people’s police, why prisons in India can 
be equated with our ideas of Hell. Hach 


chapter is worth reading once and also worth 


studying the second time and if required for 
the third time also. 


A beautiful study, well documented, first 
of its kind in India will be a good eyeopener 
to those who wish to see. 


The book, we hope to predict, is bound to 
be “best seller” so far as law books go. 
. B. D. B. 





"RELIGIOUS FREEDOM IN INDIA” ist 
Edition 1982: by Dr. Dhirendra K. Sri- 
yastava. M. A., LL. M., Ph. D., Univer- 
sity of Papua, New Guinea (with Foreword 
by Prof. C. G. Weeramantry Monash 
University, Victoria, Australia): Published 
by Deep aud Deep Publications, Rajouri 
Garden, New Delhi-27: Pages 339: Price 
Rs. 100.09. 


This book may truly be described as a 


masterly and scholarly treatise on the delicate ` 


and -controversial problem of religious free- 
dom in India. As so aptly remarked by Prof. 
Weeramantry in his foreword, “nowhere in 
the world is there a richer diversity or a 
deeper interplay of historical, social, cultural 
and ethnic influences in the religious field 
than in India.” Any impartial observer, be 
he an Indian or a foreigner, will readily con- 
cede that all the major religions of the world 
have found a congenial home in India. In 
the context of this rich and varied historical 

. background the author (who is at present on 
the teaching staff in the Law Department of 
the University of Papua, New Guniea) has 
examined and analysed the different facets 
of the constitutional guarantee of religious 
freedom in India. 


The author has examined the extent to 
which the individual beliefs and religious 


practices have- been protected over the last’ 


four thousand years and has voiced the 
` opinion that the ancient Indian law, based 
on the philosophy of ‘Dharma’ could not 
have permitted any religious discrimination. 
The threat posed by the advent of Islam 
since the eleventh century, to India’s 
secular tradition, the British policy of 
neutrality in religious matters and the role 
of Mahatma Gandhi which helped to lay the 


° Books Reviewed 


A. I. R. 


foundation: of the secular State of India have 
all been suitably discussed. 


Chapters IN, IV and V of the book are 
devoted to’a discussion of the nature of re- 
ligious freedom guaranteed to the individual 
and to religious denominations and the extent 
to which the State can regulate such free- 
dom. The specific sections of the Constitu- 
tion pertaining to these matters and the 
relevant judicial decisions have been com- 
petently dealt with in these Chapters. 


The four important individual freedoms 
guaranteed to all persons are those of con- 
science, profession, practice and propagation 
of religion. The constraints imposed by the 
State on these freedoms in public interest 
have been aptly elucidated. The problem of 
Hindu and Muslim personal laws and the 
important question of Cow Slaughter have 
also been objectively dealt with. 


This is, indeed, a remarkable book, a must 
for every library in India 


FOREIGN EXCHANGE REGULATION 
ACT, 1973 (ACT NO. XLVI OF 1973) 
WITH RULES AND NOTIFICATIONS 
AND ALLIED LAWS. SECOND EDI- 
TION, 1982. By: R. B. Sethi, Advocate. 
Published by Law Publishers, Sardar Patel 

. Marg, Allahabad. Pages xxvi -- 468. 
Price Rs. 90/-, £11.25, $22.50. 


The object of the “Foreign Exchange Re- 
gulation Act of 1973,7 is preservation of 
national economy and stabilization of the 
currency system of the country, to plug the 
loop-holes and to regulate the import and 
export transactions by preventing subter» 
fuges of under-invoicing and mis-declara- 
tions. The provisions of the Act are com- 
plicated and their interpretation has been 
diverse. The matter is made more difficult 
on. account of the inter-linking of the provi- 
sions of the Act with the provisions of tho 
Customs Act, However the learned author 
has done bis best to give a lucid and clean 
exposition of the provisions of the Act for 
proper guidance of the lawyers and laymen. 


The law regulating foreign exchange ir its 
various aspects is of great importance to the 
members of the Bar, the business executives, 
travel agents; authorised dealers in foreign 
exchange, money changers, foreign tourists 
and industrialists having business connec« 
tions in India and vice versa. : 
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Since the publication of the first edition 
of this work in 1979, a large number of 
cases of the High Courts and the Supreme 
Court have come up. While revising this 
edition the author has considered the entire 
range of case law and discussed at appro- 
priate places the amendments and changes 
in the law that have come about, which has 
made the book quite up-to-date. 

The book will be of real value to the 
Bench and the Bar, Foreign Exchange Agen- 
cies, Customs Department, Excise, Sea Port 
and Police Officers, Industrialists, Import and 
Export Houses, Foreigners, Embassies, Air 
and Ship services and generally all those 
who are concerned with. foreign trade etc. 

L.K.K. 


“LAW OF CLAIMS” By: Dr. R. G. Chatur- 
vedi, Advocate. Ist Edition (1981). Pub- 
lished by The Law Book Company, Sardar 
Patel Marg, Allahabad. Pages xlix plus 
954. Price Rs. 130.00. 

This book deals with almost all the varie- 
ties of claims of a pecuniary but non-pro- 
prietary character known to the legal world. 
The learned author has, in this book, ex- 
haustively discussed the nature, the subject- 
matter, the basis and mode of determination 
of such claims involving a pecuniary re- 
compense. Claims which arise as an inci- 
dent of any pending property suit, or crimi- 
nal proceeding, and the claims referable to 
some right or interest in any property or the 
tight to hold it, have been left out of the 
scope of this treatise. Thus the ambit of 
this book may be said to confine to claims 
fof compensation or damages, under the 
Law of Torts, the law relating to accidents, 
comprising fatal accidents, workmen’s acci- 
dents, rail accidents, motor vehicle accidents; 
the law relating to Indian Railways, the law 
relating to Contracts, the law relating to In- 
surance; the Carrier’s Act, the Employees" 
State Insurance Act, the Carriage of Goods 
by Sea Act and the Merchant Shipping Act. 

There can be no doubt that the author has 
accomplished with distinction the most diffi- 
cult task of bringing out within a span of 
one single volume, the entire law and proce. 
dure relating to the numerous varieties of 
claims adverted to above with up-to-date 
case law. The book would certainly be 
found to be very useful by the Bench and 


the Bar and would be a valuable addition to ` 


the law libraries. 
US.D. 
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C. KAMESHWARA RAO’S TREATISE ON 
LAW OF DAMAGES AND COMPEN: 
SATION ALONG WITH LAW OF 
NEGLIGENCE, 1982. 5TH EDITION. 
(IN THREE VOLUMES). Revised by 
How’ble Sri. M. C. Desai, Former Chief 
Justice, High Court, Allahabad. Published 
by Delhi Law House, 77 Gokhale Market, 
Delhi-54. Pages xvii + Addenda 38 + 
796 im the first volume. Price Rs, 100/-, 
£12.50, $25/-. 


This book is a critical and explanatory 
treatment of the principles of the measure 
of damages for breach of contracts and civil 
wrongs. 


The author C. Kameshwara Rao has 
commentaries on different 
subjects and his every work can be distin- 
guished from works of other authors, by the 
special scientific method in which he deals 
with the subject. This makes his books most 
entertaining and easy to understand. He 
can be safely compared with the great 
masters like Mayne, Arnold and Sedgwick. 
His approach of the subject is like a great 
jurist, 

The field of law relating to damages and 
compensation has been considerably enlarged 
and is still growing. It has assumed great 
importance due to the rapid industrialisation 
of the country. As there are no set rules 
and fixed criteria for the. determination of 
the awards for damages that can be made, 
the Courts are usually guided by precedents. 
Where the Indian Law and precedents aré 
not available the author has taken resort 
freely to the British or American Law and 
precedents in this work. The book under 
review is an authoritative commentary on the 
subject dealing with the entire range of 
damages in India. The book has been 
thoroughly and analytically updated and 
latest decisions have been incorporated under 
proper topics and headings, 


Since the book covers the entire range of 
damages in India, it would be of very great 
help and use to the Bar and the Bench, In- 
dustrialists, Business establishments, Air-Ser- 
vices, Railways, Road ‘Transport services, 
Ship owners, Navigation companies, Accident 
Claims Tribunals, Insurance Companies, 
Electricity Supply Companies, Factory 
owners and employees, Govt. Depts., Labour 
Tribunals etc. etc. f 

L. K. R. 
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‘AIR 1983 NOC 1 (ALL) ` 
N. N. SHARMA, J. 


Sheonath Sahu, Appellant wv, Munni 
Devi and others, Respondents, 
Sevrond Appeal No, 1162 of 1974, D/- 


5-8-1982. 

(A) Hindu Law — Joint family pro- 
perty — Alienation by karta for his 
necessary funeral ceremonies — Aliena- 


tion is for legal necessity — Challenge . 


$ 


thereto without pleading about -adequacy. 
of consideration — Not maintainable. 
(B) Hindu Law — Joint family property 
= Alienation of leasehold interest in 
property — Right of pre-emption not 
available to coparcener —— Such right 
arises only in case of full ownership of 
alienated property. AIR 1968 SC 450, 


Rel. on. 

R. N. Singh, for Appellant; M. P. 
Singh (Shashi Nandan), for Respon- 
dents, és 
IZ/JZ/E234/82/AMG 


AIR 1983 NOC 2 (ALL.) 


R. M. SAHAI, J. 

Behari Lal ang others, Petitioners v, 
Shyam Kishore and others, Respondents, 
= Writ Petn, No, 1118 of 1978, D/- 27-1- 
1982. 

_ Constitution of India, Art. 226 — Peti- 
tion challenging order of revising auth- 
ority under U. P. Consolidation of Hold- 
ings Act reversing order of appellate 
authority — Impugned order sketchy 
and passed without properly considering 
evidence — Order quashed with direc- 
1983 A. L R. Notes/1 I 


tion to decide revision afresh after ex- 
amining oral and documentary evidence 
on record, 

Shitla Pd, K. N. Singh and Gopal 
Swarup, for Petitioners: A. Kumar; Jai 
Chang Srivastava, Standing Counsel, 
for Respondents. 


1Z/KZ/E211/82/JHS 





AIR 1983 NOC 3 (ALL) . 


r R. M. SAHAI, J, 
Rameshwar, Petitioner v, Deputy 
Director of Consolidation, Etah and 


others, Respondents, 
Civil Misc. Writ Petn. No, 4927 of 1972, 
D/- 19-7-1982. 

Limitation Act (36 of 1963), Arts. 64 
and 65 — Adverse possession — Pos- 
session of co-tenant, 

Possession even exclusive for howso- 
ever long period of a co-tenant is not 
adverse to other co-tenants unless there 
Js ouster, 


Tej Pal and P. C. Gautam, for Peti- 
tioner; G. N. Verma and Standing Coun-~ 
sel, for Respondents, 


IZ/KL/E274/82/JHS 





AIR 1983 NOC 4 (ALL) 
(LUCKNOW BENCH) 

T. S. MISRA, J, 

Mohd. Fasih Khan, Petitioner v, Dis- 


trict Judge, Faizabad and others, Re- 
spondents. 
Writ Petn, No. 3161 of 1979, D/- 
19-3-1982, 


2 Notes of Cases 5-6 


Civil P, C. (5 of 1908), O. 6, 
Averments in original plaint show- 
ing that Court has no jurisdiction 
— Plaintiff seeking to amend plaint to 
bring suit within court’s jurisdiction — 
Court canno decline to consider amend- 
ment on ground that it has no jurisdic- 
tion to try suit, 


The Court has jurisdiction to pass cer= 
tain orders even though it has no juris- 
dietion to try the suit, It has power to 
find that the suit is beyond its jurisdic- 
tion, It has power to order the plaint to 
be amended so as to enhance valuation 
and it has power to return the plaint for 
presentation to proper Court, Therefore 
where the averments in the original 
plaint show that the Court has no juris- 
dietion to try the suit and the plaintiff 
makes an application to amend the plaint 
to bring the suit within the Court’s 
jurisdiction, the Court has power to 
consider and allow the amendment, It 
cannot decline to consider the applica- 
tion for amendment on the ground that 
since it has no jurisdiction to try the 
suit it has also no jurisdiction 
to consider the application for amend- 
ment, ATR 1958 All 96 Rel, on; AIR 1954 
All 749 Dist; ATR 1938 All 1% Considered, 


GZ/IZ/D361/82/GNB/MVJ 
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AIR 1983 NOC 5 (ANDH. PRA.) 
RAMACHANDRA RAO, J. 


Re: Sunil R, Paval and others, Petis 
tioners, 


Civil Reyn. Petn, No, S. R. No. 83951 
of 1982, D/- 20-9-1982, 

Civil P, C. (5 of 1908), Ss. 115, 96 and 
2 — Suit for accounts — Preliminary 
decree — Final decree passed on ap- 
plication — No revision lies against such 
decree it being appealable. 

After passing of a preliminary decree 
in the suit for accounts, the parties can 
move the Court by way of an applica- 
tion for passing of a final decree after 
the accounts have been taken pursuant 
to the direction given in the preliminary 
decree, The mere fact that the final de- 
cree is passed on the application filed 
by ‘the party does not make it an order 
in an interlocutory application. The 
final decree is a decree in the suit itself 
and therefore, it is decree falling within 
the definition of sub-sec. (2) of S. 2 of 
the Civil P. C, Thus, the final decree 
passed on an application being a decree 
within the meaning of S. 2 (2) C.P.C,, it 


, is unknown to Hindu Sastras, 


ALR 


C.P.C, 
revi- 


ig appealable under S. 96 

Under . S, 115 C. P. C, a 
sion lies to the High Court from 
any decision of the Courts sub- 
ordinate to it only when no appeal lies 
against such decision to the High Court, 
In the instant case, the order passed by 
the lower Court being a final decree 
from which as appeal lies to the High 
Court under S, 96 C.P.C, no revision 
lies under S, 115 C.P.C., to the High 
Court against the said order, 

Challa Sitaramayya, for Petitioners, 


JZ/KZ/E700/82/BNP 





ATR 1983 NOC 6 (ANDH. PRA.) 
: (1982) Andh, W, R. 231 
P, A, CHOUDARY, J. 
Sirusollg Gangamma and others, Ap< 


pellants v, Sirusolle Varshaly Naidu and 
others, Respondents, 


A. S. No, 548 of 1977, DJ- 21-1-1982, 

(A) Hindu Law — Custom — Hindu 

family — Theory of composite Hindu 
family. 
_ The concept of a composite Hindu 
family with a different rule of succession 
It is re~s 
cognized by judicial pronoumcements as 
an institution sanctified by custom and 
usage of limited prevalence in certam 
parts of our country, 

A composite family has no basig in tha 
original texts of Hindy Law and is purely 
a creature of custom obtaining in some 
of the families, The constitution of such 
a family and its incidents are based 
upon agreement, express or implied, In 
the absence of any proof of an express 
agreement regarding the constitution of 
a composite family, the existence of a 
composite family cannot be inferred 
from the jointnesg of cultivation of the 
lands and’ common enjoyment of the in- 
come, 

An inference regarding the formation 
of a composite family can be drawn on 
the basis of conduct of parties and then 
mutual relations only where such con- 
duct is wholly incompatible with the 
preservation of the individual identity 
of the component units, 

In the instant case there is no eviden- 
ce of any agreement. The conduct of 
the parties treating the properties as be~ 
longing to them separately is wholly in- 
consistent with the theory of a composite 
family and the merging of individual 
identities of the two families, The do- 
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cumentary evidence which was not taint- 
ed by the tutored word of mouth com- 
pletely blasts the theory of composite 
Hindu joint family, 

Further, there is no case sef up res 
garding the existence of any territorial 
custom or a family custom, Equally, 
there is no proof, This failure on the 
part of the defendants to set up a custom 
and prove it would be totally fatal for 
their theory of a composite family. 


(B) Hindu Law— Custom — Family 
custom and territorial custom — Distinc- 
tion between. 


Under the Hindy system of law, clear 
proof of usage would outweigh the writ- 
ten texts of the law, But custom to be 
given effect must be ancient, clear and 
reasonable, (1968) 12 Moo Ind App 397 
and ILR (1876) 1 Cal 186 (PC), Rel. on, 

The distinction between a family cus< 
fom and a territorial custom lies in tha 
fact that while territorial custom binds 
as lex loci all persons living within the 
focal limits, g family custom would gov~ 
ern only certain families subject to thosa 
‘customs, While territorial customs ara 
immobile, family customs are transpor? 
table, 

P, Kodandaramiah, for ‘Appellants; 
M. S. K. Sastry, K. Nageswara Rao and 
M. Sudhakara Rao, Îor Respondents, 


GZ/HZ/D235/82/LGC 





AIR 1983 NOC 7 (CAL) 
MRS, PRATIBHA BONNERJEA, J, 


Fort Gloster Industries Ltd., Plaintiff 
v. Universal Polyethylene Industries Ltd, 
and others Defendants, 

Liquidated Claim Suit No, 629 of 1977, 
D/- 28-7-1982. 


(A) Civil P. C. (5 of 1908), Order 5, 
Rule 19A (2) — Presumption of due ser- 
vice — Arises only when summons arg 
properly addressed and sent by register- 
ed post with A/D—-Summons sent on 
wrong address — Returned with remark 
“refused” .— Presumption of due service 
would not arise. 


(B) Civil P. C. (5 of 1908), Order 5, 
Rule 20 — Substituted service — Na 
case of avoidance of service on the part 
~of defendant — Substituted service in 
order to become a due service, plaintiff 
need not prove that defendant had actual 
knowledge of the service. AIR 1954 Mad 
475 (a), Dist. 


Notes of Cases 7-8 


3 

(C) Civil P. C. (5 of 1908), O. 5 E, 20 
= Substituted service — Order alleged 
to be obtained by misrepresentation — No 
pleading and proof to that effect — Plea 
cannot be raised at the stage of argument, 


(D) Civil P. C, (5 of 1908), O. 5 R. 20 
(2) — Substituted service on defendants 
A and B — A’s correct address not 
known — B’s avoidance of service esta~ 
blished — Admission that daily news- 
papers, in which notice was issued, wera 
in circulation in locality where they 
were presently residing — It would be 
presumed that they were duly served, 


J. N. Ray, with Pratap Chatterjee, for 
Plaintiff, S. K, Kapoor, with Sudipta 
Sarkar and D. K, Shome, for Defendants, 


HZ/1Z/D658/82/AAJ/DVT 





AIR 1983 NOC 8 (CAL) 
_. DIPAK KUMAR SEN, J. 
Aquil Ahmed and others, Petitioners 
v, State of West Bengal and others, Re: 
spondents, 


C, O, No, Nil of 1981, D/- 5-7-1982, 


(A) W. B. Cattle Licensing Act (1 of 
1959), Pre, Section 9 — Act falling with- 
in Entry 6, List I£ Sch. VII of Constitu- 
tion — Concurrence of Central Govern- 
ment for issuing notification under Act 
— Not necessary. (Essential Commodities 
Act (1955), S. 3); (W. B. Milk Trade 
(Control) Order (1965), Cl.-1), 


From the statement of the objects and 
reasons and the preamble of the W, B. 
Cattle Licensing Act, 1959 if could ha 
said that the Act comes within the four 
corners of the Entry 6, List If Sch, VII 
of the Constitution, Consequently, tha 
contention of the petitioner that the sald 
‘Act comes under the item “trade” which 
falls under the concurrent list would 
not be sustainable, It could not be said 
that the said Act impinge on the Essen= 
tial Commodities Act, 1955 and the 
orders promulgated thereunder, Thus 
for issuing the Notification under the Act 
no concurrence of the Central Govern 
ment was necessary, AIR 1964 Cal 409, 
Rel, on, 


(B) W. B. Cattle Licensing Act (1 of 
1959), Section 9 — W. B. Milk ‘Trade 
(Control) Order (1965), Clause 1 — Sta- 
tutes enacted for different areas for dif- 
ferent purposes — State not seeking td 
regulate supply of milk in urban areas 
through Act — Held that the Act and 


3 Notes of Cases 9-11 


the notification issued under Act declar- 
ing prohibited areas did not by-pass the 
control order. 


(C) Constitution of India, Articles 19, 
301, — W. B. Cattle Licensing Act, 1939 
not concerned with supply of, trading 
in, or selling of milk — No express fet- 
ter imposed by Act regarding it — Noti- - 
fication under Act prohibiting keeping 
of cattles in the city of Calcutta and 
declaring prohibited areas — Held, that 
the restriction imposed by the notifica- 
tion was reasonable restriction in the m- 
teres: of public — Consequently the Act 
and notification did not violate Arts, 19 
and 301. AIR 1964 Cal 409, AIR 1953 SC 
79, Rel, on. (W. B. Cattle Licensing Act (1 
of 1959), S. 9). 


(D) W. B. Cattle Licensing Act (1 of 
1958), Pre. — Object of the Act does nol 
allow the State Government to carry on 
a monopoly trade in milk. 

B. N. Sen with Kalimuddin Mondal, 
for Petitioners; C. F. Ali with M. K, 
Ghosh, for the State Mrs. Archana Sen- 
gupta with P. B, Chakraborty, for res- 
pondents, 


JZ/JZ/E454/82/VNP/LGC—H 





AIR 1983 NOC 9 (CAL) 
DIPAK KUMAR SEN, J. 

M/s. Janata Supply Syndicate and 
others, Petitioners v. State of West Ben- 
gal and others, Respondents, 

Civil Order No. 15346 (W) of 1981, D/= 
23-3-1982. 


Constitution of India, Art, 226 — Natural 
Justice Contract against Govern- 
ment — Notice to contractor firm to show 
cause why action be not taken for sup- 
plying sub-standard articles — However, 
what action was proposed to be taken 
was not mentioned in notice —- Subse~- 
quent action, black listing the contractor 
firm and other firms connected with it 
heid, was in violation of principles of 
natural justice, AIR 1981 SC 818 and 
AIR 1981 SC 136, Rel. on, 

Samir Mukherjee ang Rathin Roy 
Chowdhury, for Petitioners; A. P. Chat- 
- terjee and Santosh Chatterjee No, 1, for 
Respondents. 


IZ/1Z/D765/82/AMG. 





A. I. R, 


AIR 1983 NOC 10 (CAL.) = 
DIPAK KUMAR SEN, J. 


Amritlal] Kantilal & Co, Plaintiff va 
Narain Stores and others, Defendants, 


Suit No. 549.0f 1981, D/- 12-2-1982. 


Calcutta High Court (Original Side) 
Rules Chapters XIHA, Rule 3 and VIIM, 
Rule 18 — Application for summary 
judgment — Maintainability — Defen- 
dants not giving notice of entering ap- 
pearance in suit — Effect, 


The defendants were given leave ta 
enter appearance and deéfeng the swt, 
They were not exempted from giving 
notice as required by Rule 18 of Chapter 
VIII of the Rules. No notice of entering 
appearance in the suit was given by the 
defendants to the plaintiff. The plaintiff 
filed an application praying for a sum- 
mary judgment under Chapter XIII-A. 
The summons on this application was 
taken out before any notice of entering 
appearance was issued by defendants, it 
was held that the plaintiff’s appplication 
for summary judgment was maintainable, 


DZ/EZ/B551/82/VSS/MVJ—H 





AIR 1983 NOC 11 (CAL. 


: (1982) 1 Cal. L. J. 248 
BANERJEE AND B. N. MAITRA, JJ. 


Golak Chandra Bera, Appellant v, 
Golapi Bewa (deceased by L, Rs), Res; 
pondent, 


Appeal from Original Decree No. 479 
of 1974, D/- 28-1-1982. 


(A) Succession Act (39 of 1925), Sec- 
tion 74 — Will Construction — In- 
ordinate delay in applying for probate 
— Suspicious circumstances not explain- 
ed — Will held not genuine, 


A person applied for probate certifi- 
cate. In the will alleged to have been 
executed by the testator the properties 
were not bequested to his near relations, 
No near relation of the deceased figur- 


ed as an attesting witness or was pre- 
sent at its alleged execution and there 
was no explanation of the same, There 


was unusual delay of about 13 years by 
the executor in applying for probale 
and it was not explained. The custody 
of the will was with the deceased h'm- 
self and after his death the will was 
produced by the person applying for pro- 
bate when in normal course on death of 
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testator it should have been in possession 
of his wife, 


Held, the will would not be treated 
as genuine when the surrounding suspi- 
cious circumstances were not satisfac- 
torily explained by the person applying 
for the probate. 


(B) Succession Act (39 of 1925), Sec- 
tion 276 — Application for probate cer- 
tificate ~- Caveat — Locus standi — Even 
slight interest is sufficient, 

Where the deceased testator was al- 
legeq to have executed the will, but 
where on his death his wife became ab- 
solute owner of his properties and she had 
gifted the properties to a person other than 
who had applied for the probate, the 
donee would be entitled to challenge the 
probate proceedings as the donee haq in- 
terest, however slight. The bare possi- 
bility of an interest entitles one to enter 
eaveat in a probate case, LR 71 IA 1, 49 
CWN 713, Rel. on. 

Rabon Mitra, J. K, Banerjee and 
Tapas Kr. Mukherjee, for Appellant; 
Saktinath Mukharjee and Mrinal Kanli 
Roy. for Respondents, 


CZ/CZ/B52/82/PGS 





AIR 1983 NOC 12 (DELHD 
: (1982) 1 D. M. C. 381 
‘SULTAN SINGH, J. 
Smt, Narender Kaur, Appellant v, 
Pritam Singh, Respondent, 


F. A. O. No. 377 of 1980, D/~ 20-4-82, 


Limitation Act (36 of 1963), Section 5 
m “Sufficient cause”? — Application 
under Section 25, Hindu Marriage Act 
dismissed for default on 21-5-1979 — 
Applicant’s Counsel making application 
to court on 18-5-1979 indicating her in- 
ability to attend the case on 21-5-1979 
and making request for adjournment — 
Applicant knowing dismissal on 29-5-1979 
» Court re-opening on 2-7-1979 after 
vacation — Applicant’s counsel being out 
of station, restoration application filed on 
3-7-1979 — Held, there was sufficient 
cause for not filing restoration applica- 
tion before 3-7-1979 — Delay of one day 
should be condoned. AIR 1981 SC 1400, 
Foll. : 

Mrs, Surendra Krishnan, for Appel- 
lant. 


EZ/FZ/C69/82/MBR 
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AIR 1983 NOC 13 (DELHD ` 
: (1982) 1 Ren. C, J. 822 


YOGESHWAR DAYAL, J ` 
Satish Chander Suneja, New Delhi, 


` Petitioner v. Shiy Dutt Chawla and an- 


other, Respondents, 

C. R. No. 482 of 1980, D/- 15-3-1982, 

(A) Delhi Rent Control Act (59 of 
1958), Section 14 — Application for eje- 
ctment of tenant in Delhi — Prioy notice 
determining contractual tenancy is not 
necessary. (Transfer of Property Act 
(1882), S. 106.) 

(B) Delhi Rent Control Act (59 of 
1958), Section 14 (1) Proviso (c) — Evie- 
tion on ground of bona fide personal 
need — Tenant’s plea that requirement 
of Landlord is mala fide in as much as 
he intends to sell the premises — Draft 
agreements to sel] premises produced by 
tenant — Held on facts, that landlord’s 
requirement was bona fide. 

The landlord in the instant case was 
a Government servant. The Lordlord let 
out, the disputed premises to the tenant 
as at that time he was allotted a Govern- 
ment accommodation, Subsequently, 
however, the allotment was cancelled, 
As the landlord had no other suitable 
accommodation and was virtually. on the 
road, he filed a petition for eviction of 
his tenant on ground of bona fide per- 
sonal requirement, This petition was 
however withdrawn by the landlord with 
leave to file fresh petition, after contest- 
ing it for 4 years, Subsequently a 
second petition was filed. The petition 
was defended by the tenant on ground 
that the requirement of the landlord 
was not bona fide in as much as he had 
no intention to reside in the premises 
but wanted to sell it. The tenant in sub- 
port of his plea produced some draft 
agreements of sale of the disputed pre- 
mises in favour of the tenants wife, 
However none of the drafts was signed 
either by the wife of the tenant or on 
behalf the landlord. The agreement to 
sell in fact never materialise as the 
tenant backed out when the landlord 
demanded cash payment so that he could 
purchase a flat on cash down basis, 

Held that the requirement of the Land- 
Jord was bona fide, 

The draft agreements relied by the 
tenant in support of his plea of mala fide 
were incomplete documents which did 
not result even in agreement to sell, 
Moreover the circumstances in which 
the agreement was being sought to be 
entered with the wife of the tenant shows 


6 e 
that the Jandlord was aware of the fact 
that his earlier petition failed due to 
technical reason after four years of 
contest and it is possible, that the second 
petition woulgd take somewhat similar 


time, In such a situation the landlord” 


who was without any accommodation 
could have offered to the tenant to pure 
chase the disputed premises provided, 
he was prepared to pay cash down so 
that he could purchase another property. 


(C) Delhi Rent Control] Act (59 of 
1958), Section 14 (1) Proviso (c) — Pur- 
pose of letting — Determination — Pre- 
mises let out to lawyer for residence — 
Tenant-lawyer having separate establi- 
shed office in another premises from þe- 
fore inception of disputed tenancy —~ 
Visit by some clients to Jawyer’s resi- 
dence does not make the purpose of let- 
ting non-residential, 

R. K. Makhija, Sr. Advocate with Alakh 
Kumar, for Petitioner; K, K, Chaudhary, 
for Respondents, 


DZ/FZ/B590/82/VVG 





AIR 1983 NOC 14 (DELHD 
G. C, JAIN, J. 

Aryavart Overseas Private Ltd., New 
Delhi, Plaintiff v. M/s. Kay Aar Biscwts, 
Private Limited, Delhi, Defendant, 

Suit No. 5 of 1980, D/- 17-2-1982, 


(A) Contract Act (9 of 1872), Sec, 39 
»- Effect of refusal of party to perform 
promise wholly — Refusal to perform — 
Meaning — Every breach of contract 
does not amount to refusal, 

‘Refusal to perform’ occurs when one 
of the parties to the contract evinces an 
inteation to abandon the contract. The 
test is whether the party ‘refusing’ has 
acted in such a way as to lead a reasona~ 
ble person to the conclusion that it does 
not intend to fulfil his part of the con- 
tract. Every breach of the contract 
would not amount to a refusal, 

(B) Sale of Goods Act (3 of 1930), 
Section 38 (2) — Contract of sale of 
goods to be supplied by instalments — 
Each instalment to be paid separately — 
Non-payment of one or more instalments 
does not amount to repudiation of whole 
contract — Tests to be considered, 

Where the contract between the par~ 
fies provides for delivery of the goods 
by instalments, each instalment to be paid 
separately, the non-payment of one or 
more instalments does not necessarily 
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A.L R. 


amount to repudiation of the whole con- 
tract ang the question depends on the 
terms of the contract and circumstances 
in each case, 


In applying sub-section (2) of Sec. 38 
of the Sale of Goods Act (3 of 1930) to 
a particular case, the main tests to be 
considered are, first, the quantitative 
ratio which the breach bears to the con~ 
tract as a whole, and, secondly, the de- 
gree of probability that such a breach 
will be repeated, (1934) 1 KB 148, Fol- 
lowed, ; 


Held, that the contract between the 
parties for supply of biscuits was a con~ 
tract of sale of goods to be supplied by 
Instalments which were to be separately 
paid for and the same was governed by 
the provisions contained in Section 38 (2) 
of the Sale of Goods Act (1930). Since 
under the contract, the defendants were 
still to supply about 2,350 tonnes of bis- 
cults, roughly of the value of Rs, 1.5 
crores, breach in regard to the non-pay- 
ment of Rs, 54,000/- on the part of tha 
plaintif was quantitatively negligible, 
There was also no probability of breach 
being repeated because the plaintiffs of- 
fered immediate payment at the time of 
delivery and they also showed their wil- 
lingness to keep with the bankers of the 
defendants or any other person accepta- 
ble to both the parties the full amounf 
of requisite -supplies prior ta delivery 
till the settlement of pending matters, 
In the facts and circumstances of the 
case the breach on the part of the pla- 
intiff, in regard to the non-payment of 
Rs, 54,919.31 did not give rise to the righ? 
to the defendant to treat the whole con- 
tract as repudiated. The contract did not 
stand discharged and the liability of the 
defendants to supply biscuits did not 
cease, Defendants had committed breach 
of the contract in refusing to supply the 


biscuits as agreed, 


(C) Contract Act (9 of 1872), Sec. 63 
— Discharge of contract by mutual 
agreement or waiver — When can be 
inferred — Contract to supply goods ~~ 
Acceptance of short supply by promisce 
Held, did not amount to dispensing with 
his right to have full supplies under the 
contract, 

It ig competent for parties to a con- 
tract, by mutual] agreement, without any 
satisfaction, to discharge the obligation 
of that contract wholly or in part, This 
is otherwise clear from the provisions 


1983 


containeg in Section 63 of the Contract 
Act. Waiver is the abandonment of a 
right which normally everybody is at 
liberty to waive, It signifies an inten- 
tion not to insist upon the performance 
of the contract wholly or partly. Waiver 
may be oral or written. In can also be 
inferred from the conduct and cireums= 
tances of the case, 

In the instant case the quantity of 
biscuits to be sold during a particular 
month was not to be sold or supplied m 
one lot, Those were to be supplied as 
per requirements of the Promisee, In 
the months of June and July 1979, fifteen 
and twenty-seven tonnes supplies respec- 
tively were made by the promisor. The 
Promisee could not anticipate that full 
quantity would not be supplied, His 
acceptance of the short supplies made 
by the Promisor could not amount to a 
discharge. Moreover, the Promisee by 
his letter had informed the Promisor 
that by then he had received about 21 
tonnes of the biscuits which was far 
below the assured supply. The Promi- 
sor was requested to gear up the supply 
so that the minimum supply assured by 
them was achieved by the end of tha 
month, The promisee had sent another 
letter stating therein that the Promisor 
had failed to make the supplies as per 
guarantee made in the first week of June 
1979. It was specifically mentioned that 
he had not been supplied minimum as< 
sured supply in any of the months, In 
presence of that letter it could not be 
said that the promisee dispensed with 
partly the performance of the contract 
regarding the supplies during the months 
of June, July and Aug. 1979. 


(D) Contract Act (9 of 1872), Sec, 73 
— Breach of contract to sell goods — 
` Damages to be measured — Principles 
— No available market for goods at time 
and place of seller’s failure to deliver — 
Buyer’s damages must be assesseq under 
the general rule, 


The object of an award of damages is 
to give the plaintiff compensation for the 
damages, loss or injury he has suffered, 
Section 73 embodies the general rule 
that the plaintiff is entitled to be placed 
so far as money can do it, in the same 
position as he would have been in had 
the contract been performed. The two 
principles on which damages in such 
cases are calculated are well settled. The 
first is that, So far as possible, he who 
has proved a breach of a bargain to 
supply what he contracted to get is to be 
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placed, as far as money can do it, in as 
good a situation as if the contract had 
been performed; but this principle 1s 
qualified by a second, which imposes on 
a plaintiff the duty of taking al] reasona- 
ble steps to mitigate the loss consequent 
on the breach, and debars him from 
claiming any part of the damage which 
is due to his neglect to take such steps, 
AIR 1962 SC 366, Followed, 

Normally measure of damages when 
the seller fails to deliver the goods is 
the difference between — (a) the market 
price of the relevant goods at the time 
for delivery and at the place fixed for 
delivery; and (b) the contract price, If 
there was no available market for goods 
of the contractual description at the time 
and place of seller’s failure to deliver, 
the buyers damages must be assessed 
under the general rule at the sum of 
money which will put the party who 
has been injured or who has suffered in 
the same position as he would have 
been in if he had not sustaineg the wrong 
for which he is now getting his compen- 
sation, 


In the instant case the biscuits to be 
supplied to the plaintiff by the defen- 
dants were to be manufactured, in the 
brand name supplied by the plaintiff, 


Held, that there was no available mar- 
ket from where the plaintiffs could pur- 
chase the biscuits in question. Moreover, 
the defendants (seller) at the time of 
making the contract knew that the pla- 
intiffs (buyer) were purchasing those 
biscuits for re-sale, The plaintiffs were, 
therefore, entitled to recover damages 
in respect of loss of profits caused to 
them by the breach of defendants’ un- 
dertaking. That damages would be the 
difference between the agreed price and 
the re-sale price, minus expenses which 
the plaintiffs were required to incur for 
the purpose of re-sale, 


(E) Trade and Merchandise Marks 
‘Act (43 of 1958), Sections 28, 106 — Re- 
lief of injunction who can claim, 


To claim relief of injunction under 
Section 28 read with Section 106 of the 
Act, the plaintiff must be registered pro- 
prietor of the trade mark. Filing of 
the applications for the registration of 
the trade marks, however, does not 
create any right in their favour and no 
injunction can be granted on that basis, 
The fact that the plaintiffs were the 
owners of the copyrights is of no con~ 
sequence, 
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(F) Contract Act (9 of 1872), Sec, 73 
=- Breach of contract to supply goods 
~= Interest on damages pendente lite and 
until date of realisation is within discre- 
tion of Court, AIR 1961 SC 990, Fol- 
lowed. x 

l. D. Kansal, Managing Director, for 
Plaintiff; S. L. Bhatia, for Defendant, 


GZ/JZ/C956/82/GDR 


AIR 1983 NOC 15 (DELHI) 
: 1982 Rajdhani LR 223 
SULTAN SINGH, J, 


Smt. Pushpa Talwar, Appellant v, 
Smt. A. N. Kapoor, Respondent. 

S. A. O. No. 59 of 1979, D/- 9-2-1982. 

(A) Delhi Rent Contro] Act (59 of 
1958), Section 14 (1) Proviso (e) — 
Words “premises let for residential pur- 
poses” — Meaning of — Words mean 
flat premises may be used by tenant for 
his residence or for residence of third 
person on his behalf. 

The words “premises let for residen= 
tial purposes” in Section 14 (1) Proviso 
clause (e) mean that the premises can 
be used by the tenant for his residence 
or for the residence of any other per- 
son on his behalf. It is not necessary 
that the premises can be used for resi- 
dential purposes only by the tenant and 
not by any other person. As long as the 
premises are used for residential pur- 
poses by the tenant or any third person 


on his behalf the purpose of letting 
would remain residential and it would 
not change even if the tenant permits 


any other person to use as residence. 
This however does not cover a case 
where the landlord lets out the property 
to a tenant for the specific purpose of 
running a boarding and lodging house as 
that amounts to letting of the premises 
for commercial purposes. 


Thus, when the tenant had in a letter 
written to the landlord shortly after the 
inception of her tenancy specifically ad- 
mitted that the lease was for her resi- 
dence and for the residence of ‘some 
foreign students, without any mention 
that she would be running any boarding 
and lodging house, and neither a Muni- 
cipal licence for keeping a lodging house 
was obtained by her nor the disputed 
premises was registereq under the Sarais 
Act, her solitary plea that the premises 
were let for residential-cum-commercial 
purposes and that she had been using 
the premises for boarding and lodging 


-viso — PJea that landlord has 


A.LR, 


of the foreign students, cannot be ac- 
cepted. The premises were admittedly 
let to the tenant for her residence and 
for the residence of foreign students, 
The residence of the foreign students 
and the tenant in the suit premises does 
not mean that the letting purpose was 
changed. 

Furthermore when in proceeding, for 
determination of standard rent she got 
the standarg rent determined on the 
basis that the premises were let to her 
for residential purposes, and the Con- 
troller had actually determined the stan- 
dard rent under Section 6 (1) (A) (2) (b) 
and not under Section 6 (1) (B) (2) (b) 
of the Act, She cannot be allowed to 
say that the premises were let for com- 
mercial] purposes, 

(B) Delhi Rent Control Act (59 of 
1958), Sections 39, 14 (1) Proviso (e) 
Expln, — Appeal — New plea — Suit 
for ejectment under Section 14 (1) (e) — 
Plea that premises were used for com- 
mercial purposes with landlord’s con- 
sent not raised by tenant in his written 
statement — Such plea cannot be raised 
In appeal. (Civil P. C. (1908), Ss. 100, 
101). 

(C) Delhi Rent Control Act (59 of 
1958), Section 14 (1) Proviso — Eviction 
on any of the grounds mentioned in pro- 
_ waived 


the ground for eviction is not 
available to tenant, (T. P, Act (1882), 
S. 112). 


The plea that by acceptance of rent 
the landlord waives the breach of the 
terms of the covenant and is not entitl- 
ed to eject the tenant and such accep- 
tance of rent is not only condonation of 
breaches in the past but is a licence for 
breaches in future, is not open to the 
tenant if the ground of eviction is cov- 
ered by any of the grounds mentioned 
under the Rent Control] Act. AIR 1980 
SC 1756; AIR 1979 SC 1745, Rel. on. 


(D) Delhi Rent Control Act (59 of 
1958), Section 14 (1) Proviso (e) — Re- 
quirement of landlord — Whether bona 
fide — Family of landlord consisting of 
7 adults and two childrens — Existing 
two bed room accommodation of land- 
lord is nof reasonably suitable — His 
requirement held, bona fide, 

R. K. Makhija with Mukul Rohtagi, 
Alakh Kumar and Amresh Mathur, for 
Appellant: F.L.C. Bedi with Vijay Kishan 
and Miss Honey Grover, for Respondent, 
CZ/DZ/B297/82/VVG 
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‘AIR 1983 NOC 16 (ALL) 
N. N. SHARMA, J. 
Ram Gopal, Appellant v, 
Dayal, Respondent, 
Second Appeal No, 2283 of 1974, Djs 
9-8-1982. 
-Civil P. C. (5 of 1908), Ss. 100-101 — 
Second appeal — Finding of fact — 
Interference — When permissible, 


Prabhu 


If the lower appellate court recorded 
definite findings in the light of oral evi- 
dence and surrounding circumstances, 
the High Court cannot interfere in 
second appeal and cannot attempt to re- 
appreciate the evidence. But where the 
appellate court discarded the entire oral 
and documentary evidence and based 
his finding simply on one circumstance 
appearing in the case without negativing 
the facts found by the trial court it couid 
not be said that the finding of fact re- 
corded by the appellate court could not 
be interfered by the High Court in 
second appeal, In the instant case, there 
are not concurrent findings of fact but 
lower appellate court went out of the 
way to set aside the judgment of the 
trial court and upheld the false plea of 
payment. Thus the view taken by the 
appellate court was simply perverse 
and unsustainable on evidence on record 
and in the circumstances of the case. He 
simply believed bald interested inconsist- 
ent and false statement of defendant 
about payment and overlooked the fact 
that defendant badly faltered in cross- 
examination ang the trial court gave 
very good reasons to disbelieve him and 
accepted the plaintiff’s case which was 
consistent with the documentary evi~ 
dence and circumstances of the case, AIR 
1979 All 339, Rel. on, 


V. K. S. Choudhary and Y. S. Chau- 
dhary, for Appellant; K, N. Tripathi, for 
Respondent. 


IZ/IZ/D851/82/VNP/LGC, 


‘AIR 1983 NOC 17 (GAU) 
B. L. HANSARIA, J. 

Chief Executive Member, North Ca- 
char Hills, District Council Haflong, Peti- 
tioner v. Thangsaving Changaon and an- 
other, Opposite Parties. 

Civil Revn, No, 18 (H) of 1977, D/- 
6-4-1982, oe 
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Assam Land and Revenue Regulation 
(1 of 1886), Sec. 154 (1), cis. {b} & (i) — 
Bar of jurisdiction of civil court -— 
Boundary dispute between two viliages — 
Jurisdiction of civil court to decide dis- 
pute is not barred, (Civil P. C. (5 of 1908), 
S. 9). 1970 Assam LR 242, Disting. 

B. Sarma and Y. K. Phukan, for Peti- 


tioner; S, K, Senapati, for Opposite 
Parties, a 
GZ/1Z/D94/82/HR/RSK 





AIR 1983 NOC 18 (GUJ.) 
N. H. BHATT, J, 


Vohra Abdulrahim (deceased by LRs) 
and others, Appellants v, Vora Abdul- 
karim Ajambhai Mirsa and others, Re- 
spondents, 

Second Appeal No. 489 of 1976, 
16-9-1982. 

(A) Limitation Act (36 of 1963), Sec- 
tion 18 — Acknowledgment —- Acknow- 
ledgment to be effective must be with- 
in period of limitation. 

(B) Limitation Act (36 of 1963), Sec- 
tion 18 — Acknowledgment py one eo- 
mortgagee. 


One co-mortgagee cannot give an ac- 


D/- 


knowledgment of mortgage for and on 
behalf of other co-mortgagees, unless 
the former is authorised by the others 


to do so. 
S. K. Zaveri, for Appen M L 
Patel, for Respondents, 


IZ/KZ/E552/82/JHS 





AIR 1983 NOC 19 (GUS.) 
: 1982 Guj. L. H. 640 
S. B. MAJMUDAR, J, 

Ambashanker Gaurishanker Pandya 
and another, Petitioners v. D. G. Vala- 
vadia and another, Respondents, 

Special Civil Appln, No, 1517 of 1982, 
D/- 12-4-1982, 

Gujarat Panchayat Act (6 of 1962), 
Ss. 63 (2), 65 — Gujarat Taluka and 
District Panchayat (President and Vice- 
President) Election Rules (1962), R. 4 — 
Applicability — Suspension of regular 
President — Not a clear vacancy attract- 
ing S. 65 — Election of member to per- 
form duties of suspended President — 
Interception by interim relief by court 
— Relief vacated — Secretary can con- 
vene adjourned meeting — No need to 
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call further nominations, (Civil P. C. (5 
of 1908), O. 39, R. 2). 

Under S. 63 (2) the conditions to which 
the election of the President was sub- 
ject, would include not only the period 
during which the President would have 
acted pursuant to the election but it 
would also include the entire machinery 
for electing such President as laid down 
by the rules, It cannot be said that the 
procedural requirements were not part 
of the ‘conditions of election’, 

So fay as S. 65 (1) is. concerned, it 
would be applicable to cases of clear 
vacancies, Suspension of a regular Pre- 
sident, cannot be treaied as causing a 
clear vacancy for attracting the applic- 
ability of S. 65. But S, 63 (2) stands on 
its own and provides that the present 
election of a member to perform all 
powers of a suspended President is to be 
subject to the conditions of the election 
of the President himself and which 


would in turn import the procedure for - 


electing a regular President and conse- 
quently it is open to the Secretary of 
the Panchayat concerned to follow the 
procedure of R, 4 even for holding such 
an election of a member +o perform all 
the duties and fumctions and to exercise 
the powers of the suspended President, 


If during an election process, further 
stages thereof are intercepted by any 
interim relief (e, g. injunction ete.) 
issued by a court, moment such interim 
relief is vacated, further steps in the 
election process will have to be resumed 
from the stage they were intercepted and 
it is not as if the clock is to be put back 
and the entire election process is to be 
started de novo from its inception, It is 
open to the Secretary to convene the ad- 
journed meeting for holding election of 
a member of the Taluka Panchayat to 
perform the functions ang duties of the 
suspended regular President as per 
S, 63 (2) and to restart the process from 
the very stage where it was interrupted 
because of the interim relief granted by 
the court. It is not necessary for the 
Secretary to star; the entire process 
de novo and to call for further nomina- 
tions for that purpose. 


K. G. Vakharia, for Petitioners; Anil 
R. Dave, for Purnanand & Co., (for 
No. 1), R, D. Vyas with H. P, Semeur: 
(for No. 2), for Respondents, 


GZ/HZ/D122/82/SSG 
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Notes of Cases 20-21 


Ea 


ALR 


ATR 1983 NOC 20 (GUJ. 
z 1982 (2) 23 Gui. L. R. 305 
S. L. TALATI, J, 


Dayalal Trikamlal Mali, Appellant wv 
Harjiwandas Madhavji Mali and others, 
Respondents, 


First Appeal No, 1026 of 1977, 
19-2-1982. 

Partnership Act (9 of 1932) S. 42 (b) = 
Dissolution of firm — When takes place 
— Firm constituted specifically for 
carrying out contract of construction of 
road — Road completed on 24-7-63 and 
final bill prepared on 18-2-65 — Held, 
partnership stood dissolved on date of 
completion of contract on 18-2-65 and 
suit for dissolution filed within 3 years 
from that date was within time, (Con- 
tract Act (9 of 1872), S. 2 (h); (Limitation 
Act (36 of 1963), Art. 5). AIR 1968 Pat 


Di 


96 and AIR 1974 Kant 110 Rel. on, AIR 
1927 Mad 491, Refd, 
Suresh M. Shah, for Appellant; J. De 


Ajmera for A, P, Ravani, for Respons 
dents, 


GZ/JZ/C909/82/HR/RSK 





AIR 1983 NOC 21 (HIM, PRA.) 


V. D. MISRA, C, J, Š 


Nanak Chand and others, Appellants v. 
Sohnoo and others, Respondents, 

R. S. A. No, 28 of 1969, D/- 27-8-1982, 

(A) Civil P. C. (5 of 1908), O. 22, R. 2 
— Appeal against several] plaintiffs — 
Plaintiffs the joint owners of suit pro- 
perty — Death of one of the plaintiffs 
during pendency of appeal — Appeal 
does not abate on death of any of the 
plaintiffs, 

Where sult is instituted by several 
plaintiffs who are joint owners of suit 
property, on the death of any of the 
plaintiffs in the absence of his legal re- 
presentative appeal will not abate as the 
interest of the deceased will be repre< 
senteq by other joint owners, AIR 1979 
Him Pra 12, Rel, on, 


(B) Limitation Act (36 of 1963), Art, 65 
=- Adverse possession — Sale of entire 
joint family property including share of 
plaintiff by some of joint owners — 
Vendees claiming themselves as owners 
in their own right — Entries in revenue 
records showing possession of suit pro- 
perty in the name of vendees —. Mere 
fact that the sale deed to the extent of 
plaintiffs share was invalid and that 
revenue entries showed plaintiffs as 


1983 


owners of suit property — Immaterial 
— Possession of vendees for more than 
12 years is adverse possession, 

In the instant case A, B, C and D, the 
brothers, were joint owners of some 
land, C, D and wife of B, deceased, by a 
sale deed sold not only their 3/4 shares 
but also 1/4 share of A. By mutation in 
the revenue records vendees came to be 
shown as owners of 3/4 portion of the 
land, The sale deeq being ineffective as 
regards 1/4 portion of land; A and subse- 
quently his sons were shown as its non- 
occupant cultivator, The revenue entries 
showed that vendees were in possession 
of the whole land for a continuous period 
of more than 12 years, 

Held that the possession of vendees in 
respect of 1/4 portion of A became ad- 
verse the moment they came to possess 
the land as owners despite sale in re- 
spect of that share being invalid because 
vendees started claiming themselves as 
owners ia their own right. The entries 
in the revenue record showing A and 
his song as owners in respect of their 1/4 
portion of land were not sufficient to 
show that they were in possession of the 
land, AIR 1914 Lah 284; AIR 1947 Pat 
380, Rel. on . 


Chhabil Dass, fop Appellants: Om Pars’ 


kash Sharma, for Respondents, 
IZ/3Z/6444/83/SRK/VCD 





AIR 1983 NOC 22 (KANT) 
s (1982) 2 Kant, L. J. 17 
N. D. VENKATESH, J. 4 
_ M. A. Hafeez, Petitioner v, Mrs. D, 
Aseeravadam, Respondent. 
Civil Revn, Petn, No, 250 of 1982, D/s 
15-2-1982, ; 


Karnataka Rent- Control Act (22 of 
1961), Ss, 29 (4), 30 — Suit for possession 
of premises — Order stopping al] fur- 
ther proceedings as contemplated under 
S. 29 (4) not passed by court — Court 
cannot direct tenant to put landlord in 
possession vf premises. 


In a proceeding pending before i; the 


court cannot direct the tenant to puf > 


the landlord in possession of the prex 
mises, exercising his powers under 
S. 29 (4) unless it stops all fur< 
ther proceedings, which it can do only if 
the tenant fails to show sufficient cause 
to the contrary as contemplated therein, 
If the tenant haq not shown sufficient 
cause in the revision in the dismissaj of 
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that revision that cannot be a ground for 
the court, in the matter still pending 
before it, to direct the tenant to put the 
landlord in possession of the premises. 
L. Govindaraj, for Petitioner; T, S. 
Ramachandra, for Respondent, 


DZ/EZ/B732/82/VNP/SSG—H 


AIR 1983 NOC 23 (KANT.) 
N. D, VENKATESH, J. 

T, Reddappa, Petitioner v, N, S. Pra- 
bhakar, Respondent, 

Civil Revn, Petn, No, 1382 of 1978, D/- 
1-2-1982, 

Civil P. C. (5 of 1908), O, 6, R. 17 — 
Amendment in plaint — Amendment 
placing the plaintif in advantageous 
position — Prejudice likely to be caused 
to merits of the contentions of parties — 
Such amendment of pleadings canno; be 
permitted. 

B. A. Reddappa, for Petitioner; M, S, 
Gopal, for Respondent, 


DZ/EZ/B734/82/VNP 





AIR 1983 NOC 24 (KANT) 
: (1982) 1 Kant, L. J. 392 
K. JAGANNATHA SHETTY AND 
P. A. KULKARNI, JJ, 

Muzrai Officer (Assistant Commis- 
sioner), Kolar Sub-Division Kolar, Ap- 
pellant v. Dekappa {deceased by L, Rs.) 
and another, Respondents, 

Regular First Appeal No, 114 of 1974, 


- D- 27-1-1982, 


Mysore Religious avd Charitable Insti- 
tutions Act (7 of 1927), Ss, 13 and 15 — 
Reference of dispute as to creation of 
trust — Reference ig only to` determine 
whether a trust has been created — If 
doces not contemplate investigation as tc 
nature of trust, whether private or 
public, 

C. S. Kothavale High Court Govt. 
Pleader, for Appellant; S, V, Raghava 
Char, for Respondents, 


DZ/FZ/B736/82/AKJ/SNV—H. 


AIR 1983 NOC 25 (KER 
. : 1982 Ker, L. T. 727 
P. SUBRAMONIAN POTI, Ag. C. J, 
AND GEORGE VADAKKEL, J. 


Appattu Karunakaran Nair, Appellant 
v. Thekkekanathi Sekharan Naip and 
others, Respondents, 


_ S. A. No, 696 of 1977, D/- 23-8-1982, 


d 


12 ° 


(A) Transfer of Property Act (4 of 
1882), Ss. 108 (j) and 106 — Lease of 
building — Lessee assigning leasehold 
Tight — Lessor accepting rent from as- 
signee — Eviction of assignee — 
Lessor cannot evict assignee on basis of 
quit notice issued to original lessee 
only. 


Mere acceptance of rent from the as< 
signee by itself may not amount to re- 
lease of the original lessee irom his 
contract of tenancy or establish privity 
of contract between the lessor and the 
assignee, for no lessor would wish to 
forego the rent due to him, and there- 
fore, would receive such rent whosoever 
it may be that pays it. But, where the 
lessor demands rent from the assignee 
or goes on accepting rent from him for 
an appreciably long time without de- 
murring, such conduct on the part of 
the lessor would be prima facie proof 
of the lessor recognizing and accepting 
the assignee as his tenant sufficient to 
shift the onus to the lessor to prove that 
he demanded rent, or, that he accepted 
rent for some length of time without 
any objection, from the assignee, not be- 
cause he so recognised ang accepted him 
as his tenant out otherwise than so, 
(Case law discussed), 


Thus the question in all such cases is 
one of fact and that question is as to 
whether the lessor has recognized and 
accepted the assignee as his tenant. If he 
has, the original lessee is exonerated of 
his liability under the contract of ten- 
ancy and privity of contract is establish- 


ed between him (the lessor) 
and the assignee. Where the les- 
sor accepts rent from the as- 


signee for some length of time without 
any objection or where he makes a de- 
mand for rent as against the assignee, 
they are circumstances implying that he 
has recognised ang accepted the as- 
signees as his tenant and that he has 
released the original lessee, 


In the instant case, the plaintinff- 
lessor has accepted and recognised the 
lessor in the first instance and then the 
assignee as his tenant. Privity of con- 
tract has been establisheg between the 
lessor and the assignee. Therefore, plain- 
tiff cannot recover property from pos< 
session of assignee inthe absence of quit 
notice to him, Issue of notice to Jessee is 
of No avail to the plain“ff to contend 
that he has determined the lease in fav- 
our of the assignee. : f 


Notes of Cases 26 


A.L R. 


(B) Transfer of Property Act (4 of 
1882), S. 106 — Lease of building — 
Notice to quit — Contract to contrary 
stipulation in deed. 


The stipulation in the lease deed that 
after 3 months rent-accounts would be 
settled and paid, and thereupon, receiy- 
ing back the advance amount anq the 
lease deed, the lessee shal] surrender 
Possession of the property without any 
let or hindrance does not amount to sur- 
render of possession ‘on demand’ or 
‘wherever required’ or ‘when wanted’, 
Such a stipulation is not a contract to 
the contrary dispensing with notice 
under S. 106 of Act. AIR 1979 Ker 108 
(FB), Foll, 

V. P. Mohankumar ang K. P, Sree< 
kumar, for Appellant; T. R. G. Warriyar, 
K. Ramakumar, A. P. Chandrasekharan 
and G. Sreekumar, for Respondents, 


IZ/1Z/E122/82/MVJI 





AM 1983 NOC 26 (KER.) 
> 1982 Ker. L. T, 640 
V. KHALID, J. 

Krishnan Namboodiri, Appellant v. 
G. Unnikrishnan Pandala, Respondent, 

S. A. No. 1082 of 1977-K., D/- 2-8-1982, 

Travancore Kshatriya Act (7 of 1108), 
S. 3 (b) — Effect of non-registration of 
marriage — It renders marriage invalid 
— Registration is not a mere ritual, 


A Kshatriya female married with a 
non-Kshatriya male but marriage was 
not registered. Female died intestate 
and question arose whether husband 
could be her heir and whether according 
to S. 3 (b) registration wags compulsory 
for valid marriage or whether it was 
only a mode of proof: 

Held that but for the deeming provi- 
sion in the section, a marriage between the 
Kshatriya female and a non-Kshatriya 
male would not be valid, for the conse- 


_ quences of the marriage to flow, it was 


the fact of registration that could make 
the marriage valiq and the consequences 
of the marriage follow; one of the con- 
sequences being the right of the husband 
to succeed to his wife’s property. If the 
marriage had been valid appellant would 
have been an heir of his wife. Absence 
of registration robbed him of the right 
to claim heirship to his wife’s property. 
Insistence of registration was to give 
validity for the marriage and it was not 
a mere ritual 
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K, Rajasekharan Nair and B. Raghu- 
nathan, for Appellant; C. P. Damodaran 
Nair and V. Hareendran Nair, for Re- 
spondent. 


1Z/KZ/D954/82/SND/RSK 


AIR 1983 NOC 27 (KER.) 
: 1982 Ker, L. T. 496 
U. L. BHAT, J. 

Thankamma, Petitioner v. State vf 

Kerala and others, Respondents, 
O, P. No, 2554 of 1982-R, D/- 9-6-1982. 
Kerala Land Reforms Act (1 of 1964), 
S. 75 (3) — Order for shifting Kudiki- 
dappu passed by the Revenue Divisional 


Officer — Order passed without jurisdic- 
tion — Ordey not challenged in previous 
petition between parties — Petitioner 


would not be precluded to challenge it 
in subsequent petition, (Civil P. C. (5 
of 1908), S. 11, O. 2, R. 2); (Constitu- 
tion of India, Art. 226). 


Petitioner was a kudikidappukari in 
respect of a building in village in the 
possession of the 3rd respondent. On a 
petition filed by the 3rd respondent for 
shifting the kudikidappu to a land to be 
acquired, under S. 75 (3), the Revenue 
Divisional Officer passeq an order for 
shifting ang directed alternate land to be 
acquired for accommodating the kudi- 
kidappukari. Subsequently, the 3rd re- 
spondent had come to the Court by way 
of the petition which ended with a direc- 
tion by the High Court to the Sub-Col- 
lector to complete the land acquisition 
proceedings within eight months, The 
petitioner had not moved the High Court 
to quash the land acquisition proceed- 
ings at that stage. Meanwhile, on the 
allegation that the petitioner was recon- 
structing the kudikidappu building, the 
3rd respondent filed a suit for injunction 
and obtained gq temporary injunction. 
The Revenue Divisional Officer passed 
the consequential order for evicting the 
petitioner and issued notice to her, The 
order was challenged by the petitioner 
as it was an order without jurisdiction 
and illegal. The lack of jurisdiction on 
the part of the Revenue Divisiona] Offi- 
eer was not raiseq as a ground of attack 
in previous petition. 

Held, that the petitioner would not be 
precluded from raising the plea of nullity 
of the order passed by the Revenue 
Divisional Officer either on principle of 
res judicata or on the principle under- 
lying O, 2, R. 2, C.P.C, The order, being 
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without jurisdiction, was a nullity the 
pleg of nullity could be raised whenever 
and wherever the order is sought to be 
enforced, 

The petition being filed within 15 days 
from the service of notice it cannot be 
said that there are laches on the part of 
the petitioner. 

K. N. Narayana Pillai and T. K. Venu- 
gopalan, for Petitioner; Govt. Pleader 
and R. Ganapathy Iyer, for Respondents. 


FZ/GZ/C733/82/VNP/SSG—H _ 


AIR 1983 NOC 28 (KER.) 
: 1982 Ker. L. T. 588 
P. C BALAKRISHNA MENON, J. 
Narayana Pillai Krishna Pillai, Appel- 


‘lant v, Kesavan Nair Madhavan Nair 


and another, Respondents. 

S. A. No. 343 of 1977-F, D/- 17-3-1982. 

Kerala Buildings (Lease and Rent 
Control) Act (2 of 1965), S. 11 — Evic- 
tion suit — Plea of valid termination of 
tenancy u/s. 106, T, P. Act not taken in 
plaint but eviction decree passed — Ap- 
peal — Quit notice admitted in appeal 
without objection by plaintiff — Notice 
found not to be in conformity with 
S. 106, T. P. Act — In circumstances, 
held absence of plea by defendants that 
there was no valid termination of ten- 
ancy, did not preclude them from raising 
point in appeal especially since it was 
incumbent on plaintiff himself to have 
pleaded valid termination. (T. P. Act (4 
of 1882), S. 106). AIR 1964 Pat 401 (FB), 
AIR 1967 Pat 35, AIR 1972 SC 2526 and 
AIR 1971 Del. 98 Rel. on. AIR 1952 SC 
47 and AIR 1970 Cal 452, Disting. 

S. Subramonig Iyer, for Appellant; 
C. K. Sivasankarg Panicker, P, G, P. 
Panicker anq D. N. Poti, for Respondents, 
DZ/FZ/B473/82/HR/RSK 


AIR 1983 NOC 29 (MAD, ` 
SWAMIKKANNU, J.’ ` 


D. S. Balasubramaniam, Petitioner v. 
Mohamed Gani Rowther, Respondent. 

Civil Revn. Petn, No. 4676 of 1981, 
D/- 23-4-1982. 

T. N. Cultivating Tenants Protection 
Act (25 of 1955), Ss, 6-B and 3 (4) (a) — 
Revenue Court’s order violating S. 3 (4) 
(a). and not affording sufficient opportu~ 
nity to the parties — It could be revised 
by High Court under S. 6-B. (1559) 1 
Mad LJ 122 Ref. to. 


GZ/JZ/D134/82/TVN/MVJ—H ” 


3 
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AIR 1983 NOC 30 (MAD.) 
SHANMUKHAM, J. 


V. Ramar Thevar, Petitioner v, Kan- 
nikaparameswari Amman Thevaram, 
Respondent, 

C. R. P. No. 2208 of 1981, D/- 7-1-1982, 

Tamij Nadu Cultivating Tenants Pro- 
tection Act (25 of 1955), S. 3 — Applica- 
tion for eviction on ground of wilful de- 
fault in payment of rent — Failure of 
tenant to pay within time or extended 
time granted by Revenue Court — Re- 
venue Court is statutorily bound to pass 
eviction order. 

M. V. Krishnan, for Petitioner; 
Rajagopalan, for Respondent, 


1Z/KZ/E287/82/JHS 


T R 





AIR 1983 NOC 31 (ORISSA) 
R. C. PATNAIK, J. 

Gokul Chandra Kanungo, Petitioner v. 
State of Orissa represented by Secretary 
to Government of Orissa, Works Depart- 
ment and another, Opposite Parties, 

Civil Revn, No. 514 of 1982, D/- 9-9- 
1982. 

Arbitration Act (10 of 1940), S. 20 (4) 
— Reference of dispute to arbitrator — 
Direction by Court to decide (i) maintain- 
ability of claims and (ii) question of 
limitation and to give reasoned award — 
Held parties had agreed to. such course 
and hence reference was valid. 


After the agreement is filed, if a mode 
or machinery is provided for the ap- 
pointment of arbitrator, the court has to 
give effect to the intention of the parties 
and explore the feasibility of appoint- 
ment of an arbitrator in accordance with 
such intention. Where it is not feasible 
or reasontble to appoint an arbitrator 
in terms of the agreement, and where 
the parties cannot agree upon an arbitra- 
tor, the court gets, jurisdiction to ap- 
point an arbitrator of its choice. But not 
until then, The jurisdiction to appoint an 
arbitrator of its own choice comes last 
in the scheme. Where the parties come 
forward with suggestions agreeing upon 
an arbitrator, the same should be given 
effect to, By agreeing upon an arbitra- 
tor, the parties modify and substitute the 
provision relating to manner of appoint- 
ment of arbitrator contained in the 
agreement, So, the occasion for exercise 
of jurisdiction by the court to appoint 
an arbitrator of its choice does not arise 
until the first two modes are exhausted, 


; ..’ Notes of Cases 30-32 


A.L R. 
In a proceeding under Section 8, dis- 
putes and differences are presented 


before the arbitrator; whereas in a pro~- 
ceeding under Section 20, the disputes 
are referred to the arbitrator by the 
court. At the stage of reference, tha 
court has to determine judiciously which 
of the disputes raised by the parties 
should be referred and which not, 


The arbitrator derives his power from 
the reference which furnishes the source 
and prescribes the limit of his authority, 
He cannot enlarge the scope of the refera 
ence by construing the agreement in a 
particular manner. If the parties intend- 
ed as per the agreement that certain 
matters are “excepted matters” and/or 
are not arbitrable, the arbitrator cannot 
clothe himself with jurisdiction by er 
roneously interpreting the agreement. 


Hela on facts that the parties have 
agreed that the arbitrator should  speci-~ 
fically decide the question on maintains 
ability of the claims and if the claims 
are barred by limitation, Secondly they 
have agreed that the arbitrator shail 
give reasons for his award hence the 
reference is valid, 


R. K. Rath ang B. K. Nayak, for Peti- 
tioner; Standing Counsel, fop Opposite 
Parties. 


JZ/JZ/£571/82/BNP 





AIR 1983 NOC 32 (ORISSA) 


B. K. BEHERA, J. 

Muralidhar Das, Petitioner v, State, 
Opposite Party, 

Civil Revn, No, 570 of 1982, D/- 31-7< 
1982. 

Civil P. C. (5 of 1908), Order 39, Rr. T 
and 2 — Temporary injunction — Grant 
of — Relevant considerations — Appli- 
cation for temporary injunction restrain- 
ing State from implementing order re- 
verting plaintiff to Class II post from 
Class I post — Reversion order not vio- 
lative of service conditions and plaintiff 
could be compensated by State in event 
of success in suit — Held, in cireum- 
stances, temporary injunction could not 
be granted. 


1Z/3Z/E108/82/HR/RSK. 
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AIR 1983 NOC 33 (PAT.) 


: 1982 East. L. R. 384 
B. P. JHA, J. 


C. K. Prasad, Petitioner v. Mohammad 
Munir Alam and others, Opposite Party. 

Civil Revn, No, 454 of 1980, D/- 29-6- 
1982. 

Civil P. C. (5 of 1908), Section 9 — 
Plaintiff residing at M and defendant at 
S — M and S both courts having juris- 
diction to try suit — Parties, however, 
agreeing to file suit in S court only -— 
Held, M court had no jurisdiction to try 
suit, AIR 1971 SC 740 Foll. (Contract 
Act os of 1872), S. 28); (Civil P.C. (5 of 
1908), S. 20). 

B. P. Samaiyar ang A. K. Samaiyar, 
for Petitioner Bishwanath Prasad and 
Prem Kumar Verma, for Opposite Party, 


1Z/3Z/E165/82/AKI 
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- AIR 1983 NOC 34 (PUNJ. & HAR.) 
: 1982 Land L. R. 619 
I. S. TIWANA, J. 

Bachna Bhagal, Petitioner v. State of 
Haryana, Chandigarh and others, Re+ 
spondents, 

Civil Writ Petn, No, 1267 of 1979, D/s 
2-8-1982, 


(A) Punjab Village Common Lands (Re~ 


gulation) Act (18 of 1961), Section 7 —~ 
Landlord-tenant relationship between 
Gram Panchayat and occupant of ‘ts 
land established by Civil Court judg- 
ment — Ejectment of tenant cannot be 
ordered unless infraction of terms of 
tenancy is established. 


On expiry of the periog of lease of 
agricultural land belonging to the Gram 
Panchaat the lessees continued to be in 
Occupation of the land by paying fixed 
cash rent. In a Civil suit filed by the 
lessees for permanent injunction restrain- 
ing the Gram Panchayat from interfer- 
ing with their occupation, the Court on 
perusal of relevant entries in the Reve- 
nue records passed a judgment establish- 
ing the relationship of landlord and 
tenant between the Gram Panchayat and 
the occupant, Thereafter the landlord 
sought ejectment of the tenants claim- 
ing them to be unauthorised occupants 
of the land after the expiry ofthe lease, 
Ignoring the judgment of the Civil Court 
the ejectment order was passed; 

Held, that the order of ejectment in the 
circumstances of the case was illegal. 
The judgment of the Civil Court was 
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binding on both the parties to the litiga- 
tion, Once the relationship of landlord 
and tenant was established by the judg- 
ment of the Civil Court, then unless 
some infraction of the terms of the lease 
Or tehancy was established the tenants 
could not be styled as unauthoriseq oc- 
cupants and ejected therefor. (1974) 76 
Pun LR 21 and Civil W. P. 1479 of 1979, 
decided on 6-9-1979 (Punj & Har), Reli- 
ed on, 


(B) Constitution of India, Art. 226 — 
New plea — Ejection of lessees as un- 
authorised occupants of land after lease 
term — Tenancy after lease term found 
established — Landlord’s plea of infrac- 
tion of terms of tenancy raised foy first 
time in writ petition against ejectment 
order, cannot be considered. (Punjab 
Village Common Lands (Regulation) Act 
(18 of 1961), S. 7). 


G. S. Chawla, for Petitioner; Harbhag- 
wan Singh, Advocate General Haryana, 
B. S. Pawar, Assit. Advocate General, 
Haryana, for Respondents, 


12/JZ/D788/82/AGM/SSG-H 
y Pi Wez 
AIR 1983 NOC 35 (PUNJ. & HAR.) 
: 1982 Rev. L. R. 327 


J. V. GUPTA, J. 


Pepsu Roaq ‘Transport Corporation 
Patiala, Petitioner v. Kirat Mohinder 
Singh ‘Quami’ Alipur Arian, Patiala, Re- 
spondent, 


Civil Revn, No. 652 of 1982, D/- 
1982. 


Road Transport Corporations Act (64 
of 1950), Section 12 — Under Section 12 
a Corporation could authorise its Gen- 
eral Manager or other for day-to- 
day administration — Resolution passed 
authorising the General Manager — Se- 
parate resolution to prefer appeal in a 
particular case, held, was not necessary. 


7-5- 


Since in exercise of the power under 
Section 12 of the Act a Road Transport 
Corporation coulg authorise its General 
Manager or any other officer to exercise 
such powers and to perform such duties 
ag it may deem necessary for the efficient 
day-to-day administration of its business 
and accordingly the petitioner corpora- 
tion had by two resolutions authorised 
its General Manager to engage counsel, 
representatives, to act, appear and plead 
in suits, appeals etc., and to defeng the 
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cases filed by or against it in any court, 
it was held, ihat its General Manager 
was competent to prefer an appeal 
against the order of injunction restrain- 
ing the Corporation from auctioning a 
cycle stand and that no separate resolu- 
tion authorising him to prefer such ap- 
peal was needed, © 


Vinod Kataria, for 
Singh, for Respondent. 


GZ/IZ/D260/82/TVN/LGC—H 


Petitioner; 





‘AIR, 1983 NOC 36 (PUNJ. & HAR.) 
: (1982) 1 Rent. L. R. 551 
I. S. TIWANA, J. 

Mohinderpal and another, Petitioners 
v. M/s. Amar Nath Puran Chand, Cloth 
Merchants and others, Respondents. 

Civil Revn, No, 1000 of 1975, D/- 26-3- 
1982, 


East Punjab Urban Rent Restriction 
Act (3 of 1949), Section 13 — Eviction 
for subletting — Tenant admitting that 
sub-tenant was tenant under him — 
Theory of actual and exclusive possess 
sion is not applicable. 

The question whether there is unlaw~ 
ful subletting, is in most cases a matter 
of inference to be drawn from the facts 
of each case, The initial onus of proving 
subletting in the first instance undou- 
btedly lies on the applicant-landlord. 
At the same time it is equally true that 
normally sub-tenancy ‘can hardly be 
proved by direct evidence. So it ìs 
only in cases where the matter hinges 
on the inferences to be drawn from the 
facts established on record that clear 
cut evidence is needed to judge as to 
who out of the tenant and the alleged 
sub-tenant was or is in actual and ex- 
clusive possession or control of the pre- 
mises alleged to have been sublet, but 
this principle cannot possibly be applied 
to a case where the tenant had admitted 
that a sub-tenant was qa tenant under 


H. L. Sibal, Sr. Advocate with S. C. 
Sibal and Ashok Bhan, for Petitioners; 
H. L. Sarin, Sr. Advocate with M. L. 
Sarin and R. L. Sarin, for Respondents, 


DZ/FZ/B768/82/AKI 
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AIR 1983 NOC 37 (PUNJ. & HAR.) 
: (1982) 84 Pun, L. R. 270 \ 
G. C. MITAL, J. 
Gugan ang others, Petitioners y, Sultan 
Singh and others, Respondents, 


Te Revn. No. 1267 of 1981, D/- 26-2- 

(A) Haryana Canal and Drainage Act 
(29 of 1974), Sections 2 (15) and 24 (1) 
— “Watercourse” — What is — Restora- 
tion of when ordered — Taking of water 
without a specific agreement amounted 
to-a licence — Owner could not be com- 
pelled to continue it. (Northern India 


. Canal and Drainage Act (1873), S. 3 (2)). 


Construing the definition of “water- 
course” in Section 2 (15) of the Haryana 
Canal anq Drainage Act in the manner 
it was done with respect to the expres- 
sion defined on similar lines in S, 3 (2) 
of the Northern India Canal and Drainage 
Act, it was held to mean a legal water 
course which could be enforced in a 
court of law and not any watercourse 
which hag no lawful existence. So un- 
derstood, the provision should be held 
to cover a watercourse sanctioned under 
the the Act, or which was in  existenca 
under an agreement of the parties or by 
prescription. Where it did not fall under 
any of the above heads it would not bea 
watercourse entitled to be protected 
and restored under Section 24 (1) in casa 
it got obstructed. If, as in this case, tha 
taking of the water was without any spe- 
cific agreement, then, it would only be 
under a licence ang the owner could at 
any time terminate it. The party taking 
the water would not be entitled to any 
relief under the provision. (1972) 74 Pun 
LR 315, Followed, 

(B) Haryana Canal and Drainage Act 
(29 of 1974), Ss. 24 and 25 — Canal au- 
thority could restore only authorised 
watercourse — Civil Court’s jurisdic- 
tion was not ousted in case it was an un- 
authorised watercourse, (Northern 
India Canal and Drainage Act (8 of 1873), 
Section 35-FF), 

Since the Canal Authority would be 
competent to order restoration under 
Section 24 of the Act of only authorised 
watercourses and civil courts were bar- 
red by Section 25 to entertain the matter 
eases relating to unauthorised watercour= 
ses could be entertained by Civil Courts, 


R. S. Chahar, for Petitioners; J. Vs 
Yadav, for Respondents. 
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BHAGWATI, O, CHINNAPPA REDDY, 
V, BALAKRISHNA ERADI AND 
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Writ Petns. Nos, 5879 and 5877 of 1980 
and Transfer Case No. 29 of 1981** and 
Civil Appeal No. 2819 of 1980, D/- 8-11- 
1982, 


S, P. Mittal, ‘Petitioner v, 
India and others, Respondents, 
And 
Raghubir and others, Petitioners v. 
Union of India and others, Respondents. 
And 
Sri Aurobindo Society and another, 
Petitioners-Appéllants v, Union of India 
and others, Respondents. 


Union of 


(A) Auroville (Emergency Provisions) 
Act (59 of 1980), Pre, — Validity — Par- 
liament is competent to enact the Act — 
No conflict with West Bengal Societies 





In this case the Judges . of- the 
Supreme Court differ in their views. 
The majority view is taken by Y, V. 
Chandrachud, C. J. and P, N, Bhag- 
wati, V. B, Eradi and R, B, Misra, JJ. 
and the minority view by ‘Chinnappa 
Reddy, J. ; 


The judgments are printed in the order 
in which they are given in the, Certi- 
fied Copy. —Ed.) | i 


“Writ Petn. No, 11509 of 1981. ‘Calcutta 
High Court. ., 
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.the Society,. 


Registration Act, ((i) Constitution of 
India, Ari. 245, Sch. VII, List I, Entry 
97, List Il, Entry 32; (ii) W., B, Socie- 
ties Registration Act (26 of 1961), Pre.). 
The Auroville (Emergency Provi- 
sions) Act (59 of 1980) even incidentally 
does not trench upon the field covered 
by the West Bengal Act as it is in no 
way related to constitution, regulation 
and winding up of the Society. The sub- 
ject matter of the Act is not covered by 
Entry 32 of List II of the Seventh Sche- 
dule. Even if the subject matter of the 
Act is not covered by any specific entry 
of List I or III of the Seventh Schedule 
of the Constitution it would in any case 
be covered by the. residuary Entry 97 of 
List I. The Parliament, therefore, had 
the legislative competence to enact the 
Act, (Paras 71, 72) 
(B) Auroville (Emergency Provisions) 
Act (59 of 1980), Pre, — Validity — Act 
is not violative of Arts, 25 and 26 of the 
Constitution. (Per. Court), (Constitution 
of India, Arts. 25, 26), (Paras 36, 135, 136) 
(C) Constitution of India, Arts, 25, 26 
— Religion and religious denomination 
— Neither Aurobindo Society nor Auro- 
ville township constifutes religious de- 
nomination — Teachings of Sri Auro- 
bindo do not represent religion, (Auro- 
ville (Emergency Provisions) Act (59 of 
1980), Pre.), (Words and Phrases — Reli- 
gion; Religious denomination), 
Per Majority (Chinnappa: 
Dissenting): 
. The Memorandum of Aeon of 
the several applications. 
made by the Society claiming exemp- 
tion under S, 8 and. S, a of. „the - In- 


Pere 


Reddy, J. 
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come-tax Act, the repeated utterings of 
Sri Aurobindo and the Mother that the 
Society and Auroville were nop religi- 
ous institutions and host of other docu- 
ments make it clear that neither the 
Society nor Auroville constitute a reli- 
gious denomination and the teachings of 
Sri Aurobindo only represented his 
philosophy and not a religion. Even as- 
suming bui not holding that the Society 
or the Auroville were a religious denc- 
mination, the Auroville (Emergency 
Provisions) Act (1980) is not hit by Arti- 
cle 25 oy 26 of the Constitution. The 


Act does not curtail the freedom of con- 


science and the right freely to profess, 
practice and propagate religion, There- 
fore, there is no question of the enact- 
ment being hit by Art. 25, The Ac; 59 
` of 1980 does not stand in the way of the 
Society establishing and maintaining in- 
stitution for religious and charitable 
purposes, It also does not stand in the 
way of the Saciety to manage its affairs 
in matters of religion. It has only taken 
óver the management of' the Auroville 
` by the Society in respect of the secular 
matters. Thus the Act neither violates 
Art, 25, nor Art, 26 of the Constitution. 
Case law discussed, 
(Paras 122, 123, 125, 135, 136) 
Per Chinnappa Reddy, J. (Dissenting): 
Sri Aurobindo truly was a religious 
teacher and taught and was understood 
to have taught new religious docirine 
and practice. There is no reason why 
“Aurobindoism” cannot be classified, if 
not as a new religion, as a new sect of 
Hinduism and why the followers of Shri 
Aurobindo cannot be termed a religious 
denomination. Shri Aurobindo, of 
course, disclaimed that he was found- 
ing a religion, No great religious teacher 
ever claimed that he was founding a 
new religion or a new school of religi- 
ous thought, The question is not whe- 
ther Shri Aurobindo refused to claim 
or denied that he was founding a new 
Teligion or a new school of religious 
thought but. whether his disciples and 
the community thought so, There is no 
doubt that they did, not only his disci- 
ples and followers, bu; religious leaders 
all the world over and of all faiths. 
Therefore the Aurobindo Society is a 
section of a religious denomination with- 
in the meaning of the expression in 
Art. 26 of the Constitution. However, 
Auroville is a township and not a place 
of worship. It is a township dedicated, 
not to the practice and propagation of 
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any religious doctrine but to promote 
international understanding and world 
peace, surely, a secular and not a religi- 
ous activity, The managemenj of the 
international, cultural township of Auro- 
ville is not a matter of religion, There- 
fore, the Auroville (&mergency Provi- 
sions) Act (1980) which provides for the 
taking over the management of Auro- 
ville for a limited period does not offend 
the rights guaranteed by Arts. 25 and 
26 of the Constitution. 

(Paras 32, 33, 36) 

(D) Auroville (Emergency Provisions) 
Act {59 of 1980), Pre. — Validity — The 
Act is mot violative of Arts, 29, 30 of 
the Constitulion, (Constitution of India, 
Arts, 29, 30). 

The Auroville (Emergency Provisions) 
Act (59 of 1980) does not seek to curtail 
the right of any section of citizens to 
conserve its own language, scrip; or cul- 
ture conferred by Art. 29. The benefit of 
Art, 30 (1) can be claimed by the com- 
munity only on proving that it is a reli- 
gious or linguistic minority and tha; the 
institution was established: by it, Auro- 
ville or the Society is not a religious 
denomination, Arts. 29 and 36 would 
not be attracted and, therefore, the Act 
cannot be held to be violative of Arts, 29 
and 30 of the Constitution. 

(Paras 37, 138, 143) 

(E) Auroville (Emergency isions) 
Aet (39 of 1980), Pre. — Taking over of 
management of Auroville Society by 
Government — Not violative of Art, 14. 
{Constitution of India, Art. 14). 

There is a uniqueness with Auroville 
institution inasmuch as the Government 
is involved. Even a single institution 
may be taken as a class. The situation 
prevailing in the Auroville had convert- 
ed the dream of the Mother into a 
nightmare, There had arisen acute law 
and order situation in the Auroville, 


numerous cases were pending against 
various foreigners, the funds meant for 
the Auroville had been diverted to- 


wards other purposes and the atmosphere 
was getting out of hand, In the circum- 
stances the Government intervened and 
promulgated the Ordinance and later on 
substituted it by the Act, It cannot be 
said that it is violative of Art 14 on that ` 
account. Case law discussed. 
(Paras 165, 179) 
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CHINNAPPA REDDY, J. (Minority 
view):— J have the good fortune of hav- 
ing before me the scholarly judgment 
of my brother Misra J., I agree with my 
brother Misra, J. that the writ petitions 
must fail, With much that he has said, 
also, I agree. But with a little, to my 


‘own lasting regret, I do not agree, lt is, 


therefore, proper for me to explain the 
points of my disagreement. 

2. Quite a considerable part of the 
hearing of the petitions was devoted to 
a debate on the question, what is Reli- 
gion? Religion: Everyone has a religion, 
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or at least, a view or a window on reli- 
gion, be he a bigot or simple believer, 
philosopher or pedestrian, atheist or ag- 
nostic. Religion, Hke ‘democracy’ and 
‘equality’ is an elusive expression, which 
everyone understands according to his 
preconceptions. What is religion to some 
is pure dogma to others and what is reli- 
gion to others is pure superstition ta 
some others. Karl Marx in his contri- 
bution to the Critique of Hegel’s Philo- 
sophy of Law described religion as the 
‘Opium of the People’. He said further 
“Basically religion is a very convenient 
sanctuary for bourgeois thought te flee 
to in times of stress”. Bertrand Russell, 
in his essay ‘Why I am not a Christian’, 
said, “Religion is based, I think, prima- 
rily and mainty upon fear Ii is partly 
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. the terror of the unknown and parily, 


as I have said, the wish to feel tha; you 
have a kind of elder brother, who will 
stand by you in ali your troubles and 
disputes, Fear is the basis of the whole 
thing — fear of the mysterious, fear of 
defeat, fear of death. Fear is the parent 
of cruelty, and, therefore, it is no won- 
der if cruelty and religion have gone 
hand in hand. As a worshipper at the 
altar of peace, I find it difficult to re- 
concile myself to religion, which 
throughout the ages, has justified war 
calling it a Dharma Yudhdha, a Jehad 
or a Crusade, I believe tha: by getting 
mixed up with religion, ethics has lost 
‘much of its point, much of its purpose 
and a major portion of its spontaneity.” 
I apprehend I share the views of those 
who have neither faith nor belief in re- 
ligion and who consider religion as 

entirely unscientific and irrational. 
Chanting of prayer appears to me to be 
mere jingoism and observance of ritual, 
plain superstition, But my views about 
religion, my prejudices and my predi- 
lections, if they be such, are entirely 
irrelevant. So are the views of the cre- 
dulous, the fanatic, the bigot and the 
zealot. So also the views of the faithful, 
the devout, the Acharya, the Moulvi, 
the Padre and the Bhikshu each of 
whom may claim his as the only true 
or revealed religion, For our present 
purpose, we are concerned with what 
the people of the Socialist, Secular, De- 
mocratic Republic of India, who have 
given each of its citizens Freedom of 
conscience and the right to freely pro- 
fess, practise and propogate religion and 
who have given every religious denomi- 
nation the right to freely manage its 
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religious affairs, mean by. the expres- 
sions ‘religion’ and ‘religious denomina- 
tion’, We are- concerned with what these 
expressions are designed to mean in 
Arts; 25 and 26-of the Constitution, Any 
Freedom or Right ‘involving the con- 
‘ science must naturally receive a wide 
inlerpretation and the expression ‘reli- 
gion’ and ‘religious denomination’ - must 
therefore, be interpreted in no narrow, 
stifling sense but'in a liberal, expansive 
way. 

3. Etymology is of no avail, Religion 
is derived from ‘religare’ which means 
“to bind’. Etymologically, therefore, 
every bond between two people is a re- 
ligion, but that is not true, To say so is 


_ only to indulge in etymological decep- 
7 tion, Quite obviously, religion is much 


more than a mere bond uniting people. 
4. Quite obviously, again, religion is 
not to be confined to the traditional, 
established, well-known or popular re- 
ligions like Hinduism, Mohamedanism, 
Buddhism and Christianity. There may 
be and, indeed, there are, in this vast 
country, several religions, less known 
or even unknown except in the remote 
corners or in the small pockets of the 
and where they may be practised. A re- 
ligion may not be widespread, It may 
have little following, It may not have 
even. a name, as indeed most tribal reli- 
gions do not have. We may only de- 
scribe them by adding the suffix ‘ism’ 
to the name of the founder-teacher. the 
tribe, the area or the deity. The no- 
menclature is not of the essence. Again, 
a band of persons, large or small, may 
not be said to be adherents of a religion 
_ merely because they share some com- 
mon beliefs and common interests and 
practise common rites and ceremonies: 
nor can pietistic recitation and solemn 
ritual combine to produce religion, on 
that account only, Secret societies dedi- 
cated to secular tasks and indulging 
in queer oaths and observances, guilds 
and groups of persons who meet but to 
dine and wine but who subject their 
members to extravagant, initiation cere- 
monies, village and tribal sorcerers and 
coven of witches who chant, rant and 
dance in the most weird way possible 
are all far removed from religion, They 
appear to lack the ‘spiritual connection’. 
But, all this is unsatisfactory. We are 
not arriving at any definition of religion. 
We are only making peripheréal jour- 
_neys, and not getting any nearer to the 
core of the problem presented to us. 
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5. Let- us examine the relevant pro- 
visions of the Constitution for such 
light as they may throw on the meaning 
of the expressions ‘religion’ and. ‘religi- 
ous denomination’. They are not defined. 
The word ‘religion’ does not occur in 
the Preamble to the Constitution,. but 
the Preamble does promise to secure to 
its citizens “Liberty of thought, expres- 
sion, belief, faith and worship’. The 
freedom of conscience and the right to 
profess, propagate and practise religion, 
flow out of the idea so expressed in the 
Preamble. In Part III of the Constitu- 
tion, under the head “Right to Freedom 


of Religion”, there are four Articles. 
Art, 25 (i) guarantees to all persons, 
subject to public order, morality and 


health and to the other provisions of 
Part III of the Constitution, freedom of 
conscience and the right freely to pro- 
fess, practise and propagate religion. 
Freedom of conscience is not to be sepa- 
rated from the Right to profess. practise 
and propagate religion. They go — toge- 
ther and together they form part of th? 
Right to Freedom of Religion, Clause (2) 
of Art, 25, however, stipulates that the 
freedom and the right guaranteed by 
Cl. (1) shall not prevent the State from 
making any law regulating or restrict- 
ing, any economic, financial, political or 
other secular activity which may be as- 
sociated with religious practice, or to 
provide. for social welfare and reform 
or to throw open Hindu religious insti- 
tutions of a public character to all clas- 
ses and sections of Hindus. So, the Arti- 
cle makes it clear that secular activity 
may be associated with religion, though 
the guarantee of the article does not 
extend -to such activity. Art, 26 guaran- 
tees that every religious denomination 
or any section thereof shall have the 
right, subject to public order, morality 
and health, to establish and maintain 
institutions for religious and charitable _ 
purposes, to manage its own affairs in 
matters of religion. to own and acquire 
movable and immovable property and to 
administer such property in accordance 


with law. Art. 27 prohibits compulsion 
for payment of taxes for promotion of 
any particular religion. Art, 28 bars 


religious instruction in any institution - 
wholly maintained out of State funds 
and prevents compulsion to attend . any 
religious instruction or religious worship 
in educational institutions recognised. by 
the State or receiving aid out of . State 
funds. = 3 
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- 6. Apart’ from ‘Articles 25 to 28, the 
word ‘religion’ ‘occurs in Arts, 15 (1), 
15 (2), 16 (2), 16 (5), 23 (2), 29 (2) and 30 
of the Constitution, 


“4. Article 15 (1) een ee that the 
State shall nog discriminate against any 
citizen on grounds only of religion, race, 
caste, sex, place of birth or any of them. 
Art. 15 (2) provides, in particular, that 
no citizen shall, on ground only of reli- 
gion, race, caste, sex, place of birth or 
any of them, be subject to any  disabi- 
lity, Hability, restriction or condition 
with regard to access to shops, public 
restaurants, hotels and places of public 
entertainment; or the use of wells, tanks, 
bathing ghats, roads and places of pub- 
lic resort maintained wholly or partly 
out of State funds or dedicated to the 
use of the general public. 

8. Article 16 (2) guarantees that no 
citizens shall, on grounds only. of reli- 
gion, race, caste, sex, descent, place of 
birth, residence or any of them, be in- 
eligible for, or discriminated against in 
respect of, any employment or office 
under the State. Art, 16 (5) exempts 
from the right guaranteed under 
Article 16 the operation of any law 
which provides that the incumhen; of 
an office in connection with the affairs 
of any religious or denominational in- 
stitution or any member of the govern- 
ing body thereof shall be a person pro- 
fessing a. particular religion or belong- 
ing to a particular denomination. 


9. Article 23 (2), while enabling the 
State. to impose compulsory service for 
public purposes, prohibits the State 
‘from making any discrimination on 
grounds only of religion, race, caste or 
class or any of them. 

10. Article 29 (2) provides that no 
citizen shall be denied admission to any 
educational institution maintained by 
the State or receiving aid out of State 
funds on grounds of religion, race, caste, 
language or any of them. 4 

1.° Article 30 (1), guarantees to all 
minorities, whether based on religion or 
language the right to establish and. ad- 
minister educational institutions of their 
choice. Art. 30 (2) further provides that 
the State shall not, in granting aid to 
_ educational institutions, discriminate 
against any educational institution on 
the ground that it is under the manage- 
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ment of a minority, whether 
religion or language. 


12. It is readily seen that the several 
provisions of the Constitution where the 
expressions ‘religion’ and ‘religious de- 
nomination’ are used are either those 
which are concerned with equality and 
equal opportunity or those which are 
concerned with freedom of religion. 
Art. 15 (1), Art. 16 (2), Art, 23 (2), Arti- 
cle 29 (2) are the several equality and 
equal opportunity clauses of the Consti- 
tution which bar discrimination on the 
ground of religion, and they place reli- 
gion in equation with race, caste, sex, 
place of birth, residence and language 
for the purposes of the various aspects 
of equality dealt with by them, Art. 30 
recognises the existence of minority 
groups based on religion along with mi- 
nority groups based on language. Arts. 
25 to 28 deal with the Right to Freedom 
of Religion which, as we said earlier is 
traceable to the idea of Liberty of 
Thought, Expression, Belief, Faith and 
Worship” in the Preamble tc the Con- 
stitution, Art, 25 guarantees freedom of 
conscience and the right freely tc pro- 
fess, practise and propagate religion, but 
saves laws regulating or restricting an 
economic, financial, political or other 
secular activity which may be associated 
with religious practice. Reading Art, 25 
in the background of the proclamation 
regarding Liberty in the Preamble to 
the Constitution, we may safely con- 
clude that the Constitution views reli- 
gion, as comprising thought, expression, 
belief, faith or worship, as involving the 
conscience and as something which may 
be professed, practised and propagated 
and which is any man’s attribute in the 
saMe manner as race, sex, language, re- 
sidence etc, We also see that economic, 
fmancial, political or other secular acti- 
vity may be associated with religious 
practice though such activity is not 
covered by the guarantee of freedom of 
conscience and the right freely to pro- 
fess, practise and propagate religion. 
So, the Constitution considers Religion 
as a matter of. thought, expression, be- 
lief, faith and worship, a matter invol- 
ving the conscience and a matter which 
may be professed, practised and pro- 
pagated by anyone and which may. even 
have some - secular activity associated 
with it. We have already said that any 
Freedom or Right involving the con- 
science must naturally receive a wide 
interpretation and the expressions ‘Re- 
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ligion’ and ‘Religious Denomination’, 
must, therefore, be interpreted in no 
narrow, stifling sense but in a liberal, 
expansive way. 


13, How has the Court looked at the 
expression ‘religion’ and ‘religious de- 
nomination’ and how has the 
Court attempted to define them? 
We begin with fhe well known 
Shirur Mutt case (AIR 1954 SC 
282) where Mukherjea J, speaking for 
himself and six of his colleagues, exam- 
ined the question in some detail and, 
of course, with great erudition, We must 
first notice that the Court, there, was 
considering the question of the vires of 
the Madras Hindu Religious and Chari- 
fable Endowments Act 1951 which was 
sought to be made applicable to the 
institution known as Shirur Mutt, one 
of the eight Mutts situated at Udipi and 
reputed to have been founded by Shri 
Madhwacharya, the renowned ex- 
ponent of ‘dualistic thesim’ in the Hindu 
Religion. The trustees and the benef- 
ciaries of the mutt, it was claimed and 
established, were the followers of Shri 


Madhwacharya. The question arose 
whether the spiritual fraternity consti- 


tuted by the followers of Shri Madhwa- 
charya could ba said to be a ‘religious 
denomination? within the meaning of 
Art, 26, entitling them to manage their 
own affairs in ‘matters of religion’. The 
Court noticed that while Cl, (b) of Art. 
26 guaranteed to a religious denomina- 
tion the right to manage its own affairs 
in matters of religion, other clauses of 
the Article dealt with the right of a 
religious ` denomination to acquire and 
own property and to administer 
such property in accordance with law. 
The administration of its property by a 
religious denomination having thus been 
placed on a different footing from the 
right to manage its own affairs in mat- 
ters of religion, the Court said (at p. 290 
of AIR), 


“The latter is a Fundamental Right 
which no legislature can take away, 
whereas the former can be regulated by 
laws which the legislature can validly 
impose. It is clear, therefore, that ques- 
tions merely relating to administration 
of properties belonging to .a. religious 
group or institution are not matters of 
religion to which clause (b) of the Arti- 
cle applies”, 


Mukherjea, J, then proceeded to con- 
sider what were matters of religion? He 
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noticed that ‘religion’ was a term which 
was hardly susceptible of any rigid de- 
finition. He rejected the definition given 
in Davis v, Benson ((1888) 133 US 333) 
as neither precise nor adequate and 
went on to say (at p. 290 of AIR). . 

“Religion is certainly a matter of faith 

with individuals or communities and it 
is not necessarily theistic There are 
well known religions in India like Bud- 
dhism and Jainism which do not believe 
in God or in any Intelligent First Cause. 
A religion undoubtedly has its basis in 
a system of beliefs or doctrines which 
are regarded by those who profess that 
religion as conducive to their spiritual 
well being, but it would not be correct 
to say that religion is nothing else but 
a doctrine or belief. A religion may not 
only lay down a code of ethical rules 
for its followers to accept, it might pre< 
scribe rituals and observances, ceremo-~ 
nies and modes of worship which ara 
regarded .as integral parts of religion, 
and these forms and observances might 
extend even fo matters of food and 
dress.” 
Mukherjea, J., accepted the following 
observations of Latham, C. J. in Vide 
Adelaide Company v. The Common- 
wealth (1943) 67 CLR 116, 127, as fully 
applicable to the protection of religion 
as guaranteed by the Indian Constitu- 
tion: 

“It is sometimes suggested in discus< 
sions on the subject of freedom of reli- 
gion that, though the civil Government 
should not interfere with religious opin- 
ions, it nevertheless may deal as it 
pleases with any acts which are done in 
pursuance of religious belief without in- 
fringing the principle of freedom of re- 
ligion. It appears to me to be difficult to 
maintain this distinction as relevant to 


the interpretation of S, 116, The section” - 


refers in express terms to the exercise 
of religion, and, therefore, it is intend- 
ed to protect from the operation of any 
Commonwealth laws acts which are 
done in the exercise of religion. Thus 
the section goes far beyond protecting 
liberty of opinion, It protects also acts 
done in pursuance of religious belief as 
part of religion.” 

Mukherjea, J., thereafter. pointed out 
that freedom of religion under the 
Indian Constitution also was not confin- 
ed to religious beliefs only: it extended 
to religious practices as well subject to 
the restrictions which the Constitution 
itself had taid. down, Under Art. 26 (b), 
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ganisation enjoyed complete autonomy 
in the matter of deciding as to what 
tites and ceremonies were essential ac- 
cording to the tenets of their religion 
they held and no outside authority had 
` any jurisdiction to interfere with their 
decision in such matters, But, he said, 
the scale of expenses to be imeurred in 
connection with the religious observ- 
ances would be a matter of administra- 
tion of property belonging to the reli- 
gious denomination and to be controlled 
by secular authorities in accordance with 
any law laid down by a competent leg- 
islature. He added, 


‘TI, should be noticed, however, that 
under Art, 26 (d), it is the Fundamental 
Right of a religious denomination or its 
Tepresentative to administer its proper- 
ties in accordance with the law; and the 
law, therefore. must leave the right of 
administration to the religious denomi- 
nation itself, subject to such restrictions 
and regulations as it might choose to 
impose, A law which takes away the right 
of administration from the hands of a 
religious denomination altogether and 
vests it in any other authority, would 
amount to a violation of the right gua- 
ranteed under cl. (d) of Art, 26.” 
Mukherjea, J., also considered the ques- 
tion whether the followers of Madhwa- 
charya could be considered a religious 


denomination and whether Sivalli Brah- 


mins constituted a section of that reli- 
gious denomination. The meaning of the 
word denomination was culled out from 
the Oxford Dictionary where it has been 
defined to mean “a collection of indi- 
viduals classed together under the same 
name; ` a religious sect or body having 
acommon faith and organisation and 
designated by a distinctive name”, Ref- 
erence was then made to “a galaxy of 
religious teachers and philosophers . who 
founded the different sects and sub-sects 
of the Hindu religion that we find in 
India at the present day”, It was em- 
phatically stated that each one of such 
sects or sub-sects could certainly be 
called a religious . denomination as it 
was designated by a distinctive name — 
in many cases it was the name of the 
founder — and had a ‘common faith and 
common spiritual organisation. Ii was 
observed, “the followers of Ramanuja, 
who are known by the name of Shri 
‘Vaishnabas, undoubtedly constitute a 
religious denomination; and so do the 
followers of Madhwacharya and other 
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religious: teachers. it is-a fact wel- 
established by tradition tha: the eight 
Udipi Maths were founded by Madh- 
wacharya himself and the irustees and 
the beneficiaries of, these Maths profess 
to be fellowers of that teacher. The High 
Court has found that the Math in ques- 
tion is in charge of Sivalli Brahmins whe 
constitute a section of the followers of 
Madhwacharya. As Art. 26 contemplates 
not merely a religious dencminaticn, but 
also a section thereof, the Math or the 
spiritual fraternity represented by it 
can Jegitimately come within the pur- 
view of this article”. 

-14. So, in the Shirur Mutt case (ATR 
1954 SC 282), Mukherjea J expressed 
difficulty in defining the term ‘religicn’ 
with exactitude but explained it as some- 
thing founded upon beliefs or docirines, 
regarded by those professing the religion 
as conducive to their spiritual well-being 
and attended by practices and observ- 


ances viewed by the religious com- 
munity as intergral to the religion. 


Mukherjea, J., however, found less diffi- 
culty in defining ‘religious denominatian’ 
in the same terms as in the Oxford Dic- 
tionary. 

15. Ratilal Panachand Gandhi v. 
State of Bombay, 1954 SCR 1055: (AIR 
1954 SC 338), was decided by five of the 
Learned Judges who constituted the 
Bench which decided the Shirur Mutt 
case. What was said in the Shirur Mutt 
was reiterated and it was agam em- 
phasised that religion was not merely 
an opinion, doctrine or belief and that it 
had its outward expression in acts as 
well. The following observations of 
Davar, J., in Jamshedjee v. Soonabal 
(1907) ILR 33 Bom 122 were approved: 
“Tf this is the belief of the community, 
and it is proved undoubtedly to be ihe 
belief “of the Zoroastrian community, a 
secular judge is bound to accept thai 
belief: it is not for him to sit in judgment 
on that belief, he is not right to inter- 
fere with the conscience of a donor who 
makes a gift in favour. of what he 
believes to be the advancement 
of his religion and the welfare of his 
community or mankind’, I have stated 
almost at the outset that judges’ faith 
or lack of faith in religion is irrelevant 
in deciding what are matters of religion. 

16. In. the Durgah Committee Ajmer 
v. Syed Hussain Ali Brothers (1962) f 
SCR 383: (AIR 1961 SC 1402) the Court 
feiterated the position that the freedom 
guaranteed by Art, 25 (1) was not only 
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lief in his conduct by such outward acts 
as may appear to him proper in order 
to spread his ideas for the benefit of 
others. A note of caution was, however, 
struck and it was said that practices in 
order to qualify as matters of religion 
should be regarded by the said religion 
as its essential and integral part. Other- 
wise, it was pointed out, even purely 
secular practices which were not an es- 
sential or an integral part of religion 
were apt to be clothed with a religous 
form and stake a claim for treatment as 
religious practices. Mukherjea J’s de- 
finition of ‘religious denomination’ in 
the Shirur Mutt case was also accepted 
and the case was permitted to be argu- 
ed on the broad and general ground 
that the Chishtia Soofies constituted 
either a religious denomination or a 
section of a religious denomination. 

17. In Tilkayat Shri Govindlalji 
Maharaj v. State-of Rajasthan (1964). 1 
SCR 561: (AIR 1963 SC 1638) the ques- 
tion was whether the famous Nath 
Dwara Temple was a public temple? It 
was held that it was a public temple. 
It was assumed that the followers of 
Vallabha constituted a religious deno- 
mination, 

-18. In Birakishore v. State of Orissa 
(1964) 7 SCR 32: (AIR 1964 SC 1501) 
one of the arguments sought to be ad- 
vanced before the Supreme Court was 
that the worshippers of Lord Jagan Nath 
constituted a religious denomination and 
that the Shri Jagan Nath Temple Act. 
which took away the right of manage- 
ment from the denomination, contra- 
vened the Fundamental Right guaran- 
teed by Art. 26 (d) of the Constitution. 
The answer of the State was that the 
temple did not pertain to any particu- 
ler sect, cult or creed of Hindus, but 
was a public temple above all sects, 
‘cults and créeds and, therefore, it was 
not the temple of any particular deno- 
mination. The Court however, did not 
permit the -worshippers to raise the 
‘argument as the state of pleadings were 
faund to be defective. 

19. In  Sasti Yagnapurushdasji- v. 
Muldas Bhundardas Vaishya,. (1966) 3 
SCR 242: (AIR 1966 SC 1119) the ques- 

ton. arose whether the Swaminarayan 
sect followed .a ‘religion distinct and se- 
parate from the Hindu ‘religion and whe- 


Gajendragadkar, C. J.. on an exhaustive 
consideration of various Hindu texts 
and the texts and history of the Swami- 
narayan sect, came to the conclusion 
that the Swaminarayan sect was not a 
religion, distinct and separate from the 
Hindu religion. 


20. It is obvious that’ religion, unde- 
fined by the Constitution, is incapable 
of precise judicial definition either, In 
the background of the provisions of the 
Constitution and the light shed by judi- 
cial precedent, we may say religion is a 
matter of faith, It is a matter of belief 
and doctrine. It concerns the conscience 
i.e. the spirit of man. It must be capable 
of overt expression in word and deed, 
such as, worship or ritual. So, religion 
is a matter of belief and doctrine, con- 
cerning the human spirit, expressed 
overtly .in the form of ritual and wor- 
ship, Some religions are easily identi- 
fiable as religions; some are easily iden- 
tifiable as not religions. There are many 
in the penumbral region which  instinc- 
tively appear to some as religions and 
fo others as not religions. There is no 
formula .of general application. There is 
no knife-edge test. Primarily, it is a 
question of the.. consciousness of the 
community, how does the fraternity or 
sodality (if it is permissible to use the 
word without confining it to Roman 
Catholic groups) regard itself, how do 
others regard the fraternity or sodality. 
A host of other circumstances may have 
to be considered, such as, the origin and 
the history of the community, the be- 
liefs and the doctrines professed by the 
community, the rituals observed by the 
community, what the founder, if any, 
taught, what the founder. was under- 
stood by his followers to have taught, 
etc, In origin, the founder may not 
have intended to found any religion at 
all. He may have merely protested 
against some rituals and observances, he 
may have disagreed with the interpre- 
tation of some. earlier religious tenets. 
What he said, what he preached and 
what he taught, his protest, his dissent 
-his disagreement.-might have developed 
into a religion.in the course. of time, 
even during his lifetime, He. may he 
against religion itself, yet, history and 
‘the perception of. the. community may 
‘make a religion out of .what was not in- 
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tended to be a religion and he may. be 
hailed as the founder - of a new religion. 
There are the obvious examples of 
Buddhism and Jainism and for that mat- 
ter Christianity itself. Neither Buddha 
nor Mahavira, nor Christ ever thought 
of founding a new religion, yet three 
great religions bear their names, 


21. If the word ‘religion’ is once ex- 
plained. though with some difficulty, the 
expression ‘religious denomination’ may 
be defined with less difficulty. As we 
mentioned earlier Mukherjea, J, bor- 
rowed the meaning of the word deno- 
mination from the Oxford Dictionary 


and adopted it to define religious deno-, 


mination as “a collection of individuals 
classed together under the same name, 
a religious sect or body having a com- 
mon faith and: organisation and desig- 
nated by a distinctive name”, The fol- 
lowers of Ramanuja, the followers of 
Madhwacharya, the followers of Val- 
labha, the Chishtia Soofies have been 
found or assumed by the Court to be 
religious denominations, It will be 
noticed that these sects possessed no 
distinctive name except that of their 
founder-teacher and had no special 
organisation except a vague, loose-un- 
knit one. The really distinctive feature 
about each one of these sects was u 
shared-beliet in the tenets ‘taught by 
the teacher-founder. We take care’ to 
mention here that whatever the ordi- 
nary features of a religious denomina- 
tion may be considered to be, all are not 
of equal importance and surely the 
common faith of the religious body is 
more important than the other features. 
It is, perhaps, necessary to say 
judicial definitions are not statutory de- 
finitions; they are mere explanations, 
every word of which is not to be weigh- 
ed in golden ‘scales, Law has a tendency 
to harden with the passage of time” and 
judicial pronouncements are made to 
assume the form- of statutory pro- 
nouncements. So soon as a word or ex- 
pression occur in the statute is judicial- 
ly defined, the tendency is to try to 
interpret the language employed by the 
judges in the judicial definition as if it 
has been transformed into a statutory 
definition. That is wrong, Always, words 
and expressions ‘to be interpreted are 
those employed inthe statute and not 


those ‘used’: by ‘judges for felicitous 
exnlanation, Judicial definition, we 
rep2at, is ‘explanatory and not de- 
finitive. One remark requires to be 
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added ‘here. Religious :denomination has 
not to owe allegiance -to any paren! 
religion. The .entire. following of a reli- 
gion may be no more than the religious 
denomination, This may particularly be 
so in the case of small religious groups 
or ‘developing’ religions, that is, rel- 
gions in the formative stage. 

22. We may now consider whether 
Aurobindoism — if one may be excused 
for using the word ‘Aurobindoism’ to 
describe what Shri Aurobindo taught and 
practised and what he was understood 
by his followers to have taught and 
practised — was a religion and whether 
the followers of Shri Aurobindo could 
be called a religious denomination, 

23. Shri Aurobindo was a poet, a sav- 
ant, a philosopher and a mystic. Was 
he or was he not a religious teacher? 

.@4. The Encyclopaedia Brittanica (1978 


Edition) describes him as “seer, poet 
and Indian nationalist who originated 
the philosophy of- cosmic salvation 


through spiritual evolution, a divine ex- 
istence that will appear through the 
development of the “gnostic man” to 
usher in a’ transcendant spiritual age in 
which man and the universe are destin- 
ed to become divine”, The Encyclopaedia 
goes on to, say, “he devoted himself. for 
the rest of his life solely to the develop- 
ment of his unique philosophy, There 
(at Pondicherry) he founded an ashrama 
(retreat) as an international cultural 


centre for spiritual development, at- 
tracting students from all over the 
world, The, only requirement for en- 
trance was a sincere wish to‘ develop 
spiritually.” `` ii i ' i 

“According to-- Aurobindo’s. - theory 
cosmic salvation, the paths to union 


with: Brahman are two-way streets, or 
channels; Enlightenment comes to man 
from above, while the spiritual. mind 
(supermind) of man strives through . 
yogic illumination to reach upward from 
below. When these two forces hiend in 
an individual, a gnostic man is created. 
This yogic illumination transcends both 
reason and intuition, and eventually 
leads to the freeing of the individual 
from the bonds of individuality and, hy 
extension ,all mankind will eres, 
achieve mukti (liberation)’, . 

“Thus, Aurobindo ‘ereated a dialectia 
mode of salvation. not: only. for the indi- 
vidual but for all mankind. - Energy or 
gaccidananda (existence, thought, joy”) 
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comes down from Brahman (thesis) to 
meet energy from the supermind of man 
_ Striving upward towards spirituality 
(antithesis) and melds in man to create 
a new spiritual superman (synthesis). 
From these evolved divine beings; 4 
divine universe also evolved”, 

‘25, Under the head ‘History of Hindu- 
ism’, Encyclopaedia Brittanica again 
refers to Aurobindo and says: | 

“Another modern teacher whose doc- 
trines have had some influence outside 
India was Sri Aurobindo, who began his 
career as a revolutionary. He withdrew 
from politics, however, and settled in 
Pondicherry, then a French possession, 
There he established an asrama (a re- 
treat) and achieved a high reputation as 
a sage, His followers looked on him as 
the first incarnate manifestation of 
superbeings whose evolution he pro- 
phesied, and apparently he did not dis- 
courage this belief. After his death, the 
leadership of the Aurobindo Ashram 
was taken over by “the Mother,” Mme 
Mira Richard, a French-woman who had 
been one of his leading disciples”, 

26. The Encyclopaedia Brittanica re= 
fers to Aurobindo again under the head 
‘Idealism’ and says: 

“Aurobindo, reinterpreting the Indian 
Idealistic heritage in the light of his own 
Western education, rejected the maya 
doctrine of illusion, replacing it with 
the concept of evolution. (sic) Auguing 
that the “illumination of individuals will 
Jead to the emergence of a divine com- 
munity”, Aurobindo founded the influ- 
ential Pondicherry Ashram, a religious 
and philosophical community, and head- 
ed it until his death”, 

' 24, The Encyclopaedia of Philosophy 
(1972 Edition) says, 

“Shri Aurobindo was an Indian meta- 
physician and founder of a new reli- 
gious movement with headquarters at 
Pondicherry — The religious movement 
associated with him has increased its 
following in India, and has made some 
converts in the West............... God must 
‘descent’? into human experience, This 
illumination of individual will lead to 
the emergence of a divinised community 
igsi visse Aurobindo produced a synthesis 
between older Indian religious ideas and 
the world affirming attitudes of Christian 
theism”, 
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28. The Dictionary of Comparative 
Religion says of Aurobindo : 

“According to Aurobindo, there is a 
progressive evolution of the divine being 
through matter to higher spiritual forms, 
and the Aurobindo movement is held to 
represent vanguard of this evolutionary 
process in our own times. Aurobinda 
practised and taught an ‘integral yoga’ 
in which meditative and spiritual exer- 
cises are integrated with physical, cultu- 
ral and intellectual pursuits”, 

29, Frederic Spiegelberg, in his book 
‘Living Religions of the World’, refers 
to Shri Aurobindo ¢ 

“We pass beyond specific religions to 
a synthetic vision of the religious im- 
pulse itself, a vision designed to embrace 
all previous and future history all pre- 
vious and future paths. Shri Aurobindo 
is a man worshipped by hundreds of 
thousands and respected by millions...... 
In his retreat at Pondicherry he is less 
the philosopher of Hinduism than the 
philosopher of religion in general, the 
voice of that which comparative religion 
leaves undisputed”, 

36. On the topic Religion, the Gazet- 
teer of India, published by the Govt, of 
India, has this to say : 


“Shri Aurobindo gave new interpreta- 
tions of the Vedas and the Vedanta, and 
in his Essays on the Gita, he expounded 
what he called “the integral view of 
life”. His great work, the Life Divine, is 
a summing up of his philosophy of “the 
Descent of the Divine into Matter”. The 
importance of Shri Aurobindo’s mission 
lies in his attempt to explain the true 
methods of Yoga”, 

31. It is clear from these extracts that 
the world and India treated and rex 
spected Shri Aurobindo as a religious 
teacher and the founder of a new relin 
gious movement whose principal thesis 
was the evolution or transformation of 
humanity into divinity through tha 
practice of Integral Yoga. One may or 
may not accept Shri Aurobindo’s thesis 
or teaching, but, without doubt, it wag 
unique; without doubt; it was novel; 
without doubt, it had never ‘been so 
taught before. Shri Aurobindo first con- 
ceived the theory of Ascent and Des- 
cent, involution and evolution, He was 
the first expositor of the Integral Yoga, 
He expressly professed to depart from 
the Yoga of the Gita and dissented from 
the Maya Vada. Pedestrian minds like 
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ours may not understand the niceties of 
the metaphysical exercises involved, We 
do not desire to enter into any polemics 
over Shri Aurobindo’s teachings as it is 
not within the judicial province to do so 
except 
out whether his teachings have the 
necessary spiritual content to qualify as 
religious doctrine and how his followers 
understood those teachings. So, we re- 
frain from quoting Shri Aurobindo, But 


this fact stands out prominently that 
whatever else he was, he truly was a 
religious teacher and taught and was 


understood to have taught new religious 
doctrine and practice, I fail to see why 
‘Aurobindoism’ cannot be classified, if 
not as a new religion, as a new sect of 
Hinduism and why the followers of Shri 
Aurobindo cannot be termed a religious 
denomination. 


32, Shri Aurobindo, of course, dis- 
claimed that he was founding a religion. 
No great religious teacher ever claimed 
that he was founding a new religion or 
a new school of religious thought. The 
question is not whether Shri Aurobindo 
refused to claim or denied that he was 
founding a new religion or a new school 
of religious thought but whether his dis- 
ciples and the community thought so. 
There is no -doubt that they did, not 
only his disciples. and followers, but 
religious leaders all the world over and 
of all faiths. 

33. If the followers of Shri Aurobindo 
constitute a ‘religious denomination’, as 
to my mind, they undoubtedly do, the 
members of Shri Aurobindo Society are 
certainly a distinct and identifiable sec- 
tion of the ‘religious denomination’, The 
members of the society are followers 
and disciples of Shri Aurobindo, The 
society was formed to preach and pro- 
pagate the beliefs and ideals of Shri 
Aurobindo. The primary object of the 
society was “To make known to the 
members of the public in general the 
aims and ideals of Shri Aurobindo and 
the Mother, their 
Yoga and to work for its fulfilment in 
all possible ways and for the attainment 
of a spiritualised society as envisaged by 
Shri Aurobindo”. It is nobody’s case 
that this is not the principal object, of 
the society or that it is only a facade 
for other activities, However it was 
argued that the Society had represented 
itself as, ta non-political, non-religious 
organisation’ and claimed exemption 
from income-tax on the ground that it 
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was engaged in educational, cultural 
and scientific research, If the society 
consists of the disciples and followers of 
Shri Aurobindo, if its primary object is 
to profess, practise and propagate the 
system of Integral Yoga, and, if, there- 
fore, it is a section of a religious deno- 
mination, the circumstance that it is en- 
gaged in several secular activities and 
has represented itself to be a non-reli- 
gious organisation for certain purposes 
cannot detract from the fact that it is a 
section of a religious denomination 
within the meaning of Art, 26. There 
fore, we -must hold, the Aurobindo 
Society is a section of a religious de- 
nomination within the meaning of the 
expression in Art. 26 of the Constitution, 

34. But, the question is has the Fun- 
damental Right guaranteed by Art. 26 
been infringed by the Auroville (Emer- 
gency Provisions) Act, 1980. We have to 
notice straightway that the Act did 
not take away or purport to take away 
the management of the Shri Aurobindo 
Society, What it did or purported to do 
was “to provide for taking over, in 
the public interest, of the management 
of Auroville for a limited. period and for 
matters connected therewith or inciden- 
fal thereto”, The long preamble says, 

“Whereas Sri Aurobindo Society, a 
non-governmental organisation had been 
a channel of funds for the setting up of 
a cultural township known as Auroville, 


where people of different countries are 
expected to live together in harmony in 
one community and are expected to en- 
gage in cultural, educational, scientific 
and other pursuits aiming at human 
unity”, 

XX xx xx xx 

“AND WHEREAS Auroville was deve- 
loped as a cultural township with the 
aid of funds received from different 
organisations in and outside India as 
also from the substantial grants received 
from the Central and State Govern- 
ments; 

AND WHEREAS pursuant tothe com- 
plaints received with regard to tha mis- 
use of funds by Sri Aurobindo Society 
a Committee was set up under the 
Chairmanship of the Lieutenant-Governor 
of Pondicherry with representatives of 
the Government of Tamil Nadu and of 
the Ministry of Home Affairs in the 
Central Government, and the said Com- 
mittee had, after a detailed scrutiny of 
the accounts of Sri Aurobindo Society, 
found instances of serious irregularities 
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in the management of the said Society, 
misutilisation of its funds and their di- 
version to other purposes; 

AND WHEREAS in view of the serious 
difficulties which have arisen with re- 
gard to the management of Auroville, it 
is necessary to take over, for a limited 
period, the management thereof and any 
delay in taking over the management of 
Auroville would be highly detrimental 
to the interests and objectives of Auro- 
ville; 

35. The long preamble itself explains 
what Auroville is. Section 3 (c) of the 
Act defines Auroville as meaning “so 
much of the undertakings as form part 
of, or are relatable to, the township 
which is known as Auroville and the 
charter of which proclaimed by the 
‘Mother’ on the 28rd day of February, 
1968”, 


36. Now, the idea of Auroville was 
conceived by Madome M. Alfasse: affec- 
tionately and respectfully known to the 
disciples and followers of Shri Aurobindo 
as the Mother, The idea of a cultural 
township which would promote interna- 
tional understanding and world peace 
had great appeal to the Government of 
India and the United Nations Educational, 
Scientific and Cultural Organisation and 
they extended their support to the pro- 
ject. But, things turned out to be not so 
smooth — sailing after all, There was 
dissension among the members of the 
Shri Aurobindo Society, Things came to 
such a pass that the impugned Act was 
necessitated. Misra J. has narrated the 
facts leading to the ‘intervention , of 
Parliament. Parliament concerned itself 
with the management of Auroville only 


and with no other activity of the Shri 
Aurobindo Society, including ‘its affairs 
in matters of religion’. In fact Sec- 


tion 4 (2) makes it explicit that, except 
for matters relating to the management 
of Auroville, the provisions of the West 
Bengal Societies Registration Act, 1961, 
under which the Society was registered, 
shall continue to apply to the Society in 
the same manner as before, Since the only 
activity of the Society which was touch- 
ed by the Act was the management of 
Auroville, the question arises whether 
Auroville is an institution established 
and maintained for religious and chari- 
table purposes and whether its manage- 
ment of Auroville is ‘a. matter of reli- 
gion’. 

Auroville is-a township and not a 
place of worship. It is a township dedicas 
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ted, not to the practice and propagation 
of any religious doctrine but to promote 
international understanding and world 
peace, surely, a secular and not a reli- 
gious activily. The highest that can be 
said in favour of Auroville being a 
religious institution or its management 
being a religious matter, is that it was 
conceived by the Mother and shaped and 
sculpted by Shri Aurobindo’s disciples 
and followers in the pursuit of one of 
the ideas and ideals of Shri’ Aurobindo, 
a great religious teacher, On the other 
hand, the ideal itself, that is, the pro- 
motion of internationa] understanding 
and world peace is by no means a reli- 
gious ideal and it was because of the 
nature of the ideal that the Government 
of India and the UNESCO adopted the 
the project. Shri Aurobindo himself was 
not a mere religious teacher. He was a 
visionary, a humanist and a nationalist 
who had blossomed into an internation- 
alist. It appears, therefore, that Auro- 
ville though the child of the Mother and 
though nurtured by the devotees of 
Shri Aurobindo, has ‘an individuality, 
distinctly secular, of its own, Th 
management of the International, cul- 
tural township of Auroville is not, in 
our opinion, a matter of religion, We 
have mentioned earlier that laws regu- 
lating or restricting any economic, finan- 
cial, political or other secular activity 
which may be associated with religious 
practice are- excluded from the 
guarantee of freedom of conscience and 
the right freely to profess, practise and 
propagate religion. We have also point- 
ed out that the administration of the 
property of a religious denomination is 
different from the right of the religious 
denomination to manage its own affairs 
in matters of religion and that laws may 
be made which regulate the right to ad- 
minister the property of a religious de- 


nomination, Questions merely relating 
to administration of properties belong- 
ing to a religious group or institution 


are not matters of ‘religion to which 
clause (b) of Art, 26 applies. It has been 
so decided in the Shiruy Mutt case (AIR 
1954 SC 282) as well as other cases fol- 
lowing it. We are, therefore, of the view 
that the Auroville Emergency Provisions 
Act which provides for the taking 
over the management of Auroville for 
a limited period does not offend 
rights guaranteed. by Arts, 25 and 26 of 
the Constitution. ~ =+, 
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37. A passing -reference was, also 
made in the course of argument t 
Arts, 29 and 30 of the Constitution, and 
it was said that the rights guaranteed 
by those Articles were also infringed. 
We are entirely at a loss to understand 
how the rights guaranteed by Arts. 29 
and 30 can be said to have been infring- 
ed by the Auroville Emergency Provi- 
sions Act. - No section of citi- 
zens having a culture of its own has 
been denied the right to conserve that 
culture and no religious minority has 
been denied the right to establish and 
to administer an educational institution 
of its choice. 

‘38. On the several other questions 
argued before us I accept the con- 
clusion of Misra, J, The writ petitions 
are accordingly dismissed but in the 
circumstances there will be no order 
regarding costs, : 

MISRA. J. (For himself and Y, V. 
Chandrachud. C, J., P. N. Bhagwati and 
V. Balakrishna Eradi, JJ.):— 39. The 
first two petitions under Article 32 of 
the Constitution of India filed in this 
Court and the third under Article 226 
of the Constitution filed in the Calcutta 
High Court and later on transferred to 
this Court, seek to challenge the vires 
of the Auroville (Emergency Provisions) 
Ordinance, 1980 (Ordinance No. 19 of 
1980), later on replaced by the Auro- 
ville (Emergency Provisions) Act, 1980 
(Act No, 59 of 1980). The fourth is an 
appeal by special leave agains; the 
order of the Division Bench of the Cal- 
cutta High Court dated 21st of Novem- 
ber, 1980.-vacating the interim order 
passed by a ‘single Judge in the writ 
petition. -‘All thése cases raise common 
questions of ` constitutional importance 
and, therefore, they were posted before 
the Constitution Bench, 

40. Mari as a rational being, endow- 
ed with a sense of freedom and respon- 
sibility, does not remain satisfied with 
his material existence, He wants to 
know and realise the meaning of his 
life. It is this perennial urge in man that 
inspires him to indulge in great creative 


activities. He creates great cultures and 
civilisations and tries to realise the 
meaning and value of life in and 


through them. Ej ta 

41. To.the biologist .. life is. indefin- 
able, It cannot be defined in terms of 
anything. The biologists have, however, 
explained and illustrated characteristics 
of life. But no formulation of the nature 
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and characteristics of life- has won gen- 
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-ral acceptance, It means that the in- 


signia of life have not as yet been com- 
prehended fully. Life has not been 
viewed in its.proper perspective, It still 
Seems to be a riddle, a-.mystery. 


` 42. Life appears to be a mystery not 
only to the scientists but also to the 
philosophers, Philosophers may þe said 
to be rather more conscious of the diffi- 
culties that the concep! of life involves 
than the scientists. A philosopher is also 
aware of the fact that unless one is able 
to fathom the depths of life and has a 


full comprehension of its nature, one 
cannot, understand and determine the 
nature of human personality and its 


destiny. 


43. Similar other deeper and ultimate 
problems of life have been agitating the 
mind of seers and philosophers viz.. 
Where did the world come from? Was 
it created or evolved? Is there any unity 
in diversity? Each thinker tried to solve 
the ultimate problems in his own way. 
By and large they believed there is a 
real creative force behind the process of 
the world. Some called it as God, the 
others as ultimate truth, the conscience. 
According to some the objects: if left 
to themselves, would remain motion 
less and for their initial: movement they 
must have required some external 
agency which might have set the uni- 
versal ball rolling, 


44, In early ages when man knew 
little about the laws of nature, he at- 
tributed all changes in nature to certain 
agencies, which due partly to his ego- 
centric way of viewing things and part- 
ly to his conscious or sub-conscious 
awareness of the supremacy of man in 
the whole hierarchy of things in nature, 
were conceived after the image of man. 
Later on, in view of the supremacy of 
kings in all walks of life and their ser- 
vices to society, these unseen mighty 
agencies were fashioned specifically af 
ter them. Since God was conceived to 
be the supreme among such agencies, He 
naturally was sought to be represented 
by the supreme among kings. Thus an- 
thropomorphism, in the idea of God in 
terms of human figure is. partly due to 
ignorance and partly due to the influence 
of uncommon persons in the society. 

45. During 18th and 18th centuries 
the entire scientific thought’ sought to 
explain the universe mechanically and 
strove to do away with -God completely. 
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If it allowed anything like God to enter 
its universe at all, it did so only after 
transforming him into a mechanical 
principle. 

46. Later on with the formulation of 
the theory of relativity this isolationist 
view of things has given way to one of 
mutual relatedness of each objec; to 
everyone else. Recognition of the im- 
mense potentiality of dynamism in- 
herent in the mutual relatedness of ob- 
jects in the universe has precluded the 
necessity of an extra-cosmic or meta- 
physical principle, such as the God of 
Aristotle who was supposed to have 
existed prior to the beginning of the 
world, and given it the first stroke of 
movement resulting in continuous mo- 
tion ever since. 

47. Thus, the idea of God has led to 
more or less its adjustment to fresh ac- 
quisition ef knowledge in each epoch. A 
view of God which fails to do that tends 
to become discarded in favour of a new 
one, If it fails to keep pace with the ex- 
panding horizon of knowledge, it begins 
to lose its ground and shrink into a mere 
cult of only historical importance, it 
becomes fossilised and is liable to crum- 
ble at the vital touch of the present. 

48. Our scriptures proclaimed from 
the very start that there is only one 
reality in the world which is described 
in different ways: 

“ca ag fast agat aafia 1” 

49. One of such Indian sages and 
philosophers was Sri Aurobindo. He was 
born on August 15, 1872 in Calcutta. 
When he was barely seven years old he 
was taken to England for education, In 
view of his amazing ability in learning 
languages he was offered: scholarship to 
join Kings College, Cambridge. There 
he distinguished himself by his extra- 
ordinary ability to compose Greek and 
Latin verses, He is said to have won all 
the prizes for the year in Kings College 
for Greek and Latin verses. He sailed 
for India in 1893 and settled down at 
Baroda. He served in several capacities 
in Baroda State, sometimes -as an ad- 
ministrator and at others as Professor of 
French and English, During his stay 
there he learnt Sanskrit, 


50. The years from 1902 to 1910 were 
stormy ones for Sri Aurobindo as he 
embarked on a course of action to free 
Ivdia from British rule, As a result of 
his political activities and revolutionary 
literary efforis he. was sent to jail in 
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1908. Two years later he fled from Bri- 
tish India to refuge in the French Man- 
date of Pondicherry (modern Pondi- 
cherry) in South-East India, He took a 
decision to give up all political activities 
So as to concentrate himself with the 
life of meditation and yoga at Pondi- 
cherry. 

51. Madam M., Alfassa, a French 
Lady, who came to be known as ‘The 
Mother’ became a disciple of Sri Auro- 
bindo. Very soon more and more dis« 
ciples came to join him from various 
parts of India and abroad and thus ‘the 
Ashram’ came into being. The disciples 
and devoted followers of Sri Aurobindo 
and the Mother, with a view to propa- 
gate and practise the ideals and beliefs 
of Sri Aurobindo, formed a Society call- 
ed Sri Aurobindo Society in the year 
1960. The petitioner Society at all mate- 
rial times was and is still a Society duly 
registered under the provisions of the 
West Bengal Societies Registration Act. 
1961. This Society is completely distinct 
from Aurobindo Ashram in Pondicherry. 
The Society was established and regis- 
tered for the purpose of carrying out 
inter alia the following objects in and 
outside India: 

(i) To make known to the members of 
the public in general: the aims and 
ideals of Sri Aurobindo and the Mother, 
their system of integral yoga and to 
work for its fulfilment in all possible 
ways and for the attainment of a spiri- 
tualised society as envisaged by Sri 
Aurobindo; 

(ii) To train selected students and 
teachers from all over the world in the 
integral system or education ie., spiri- 
tual, psychic, mental, vital and physical; 

(iii) To help in cash and/or kind by 
way of donations, gifts, subsidies and 
in also other ways in the all. round 
development of Sri Aurobindo Inter- 
national Centre of Education and to help 
Similar centres of education; 

(iv) To establish study groups, libra~ 
ries, Ashrams and other institutions, cen- 
tres, branches and societies for study 
and practice of integral yoga of Sri 
Aurobindo and the Mother and to help 
the existing ones; 

(v) To establish centres of physical 
culture, sports and volunteer organisa- 
tions for inculcating and promoting the 
spirit of discipline, co-operation and ser= 
vice to others and to undertake activi- 
ties for promotion of health and bodily 
perfection; 
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(vi) To organise, encourage, -promote 
and assist in the study, research and 
pursuit of science, literature .and fine 

{vii) To acquire, purchase, build, con- 
struc; or take on lease or in exchange 
or hire any movable or immovable pro- 
perty, or gifts or privileges; and 

(viii) Generally to do all other acts, 
deeds and things necessary, conducive, 
suitable or incidental to or for the at+ 
tainment of the above objects or any of 
them or part of them. 


52. The management of the Society 
vested in its Executive Committee. Rules 
and regulations have been duly framed 
for the management of the Society and 
also for safe custody and protection of 
its assets, properties and funds. 

53. Sri Aurobindo Society (herein- 
after referred to as ‘the Society’) 
preaches and propagates the ideals and 
teachings of Sri Aurogindo inter alia 
through its numerous centres scattered 
throughout India by way of weekly 
meetings of its members. f 


54. The Mother as the founder-presi- 
dent also conceived of a project of set- 
tiog up a cultural township known as 
‘Auroville where people of different 
countries are expected to engage in cul- 
tural, educational and scientific and 
other pursuits aiming at’ human unity. 
The Society has been a channel of funds 
for setting up the cultural township 
known as Auroville. 

55, At the initiative of the Govern- 
ment of India, the United Nations 
Educational, Scientific and Cultural Or- 
ganisation being of the opinion thay the 
Auroville project would contribute to 
international: understanding and pro- 
motion of peace sponsored the project 
by proposing a resolution to this effect 
at its General Conference in 1966. This 
resolution was unanimously adopted at 
this Conference. By a further resolution 
passed in 1968 the UNESCO invited its 
member States and international non- 
governmental organisations to parti- 
cipate in the development of Auroville 
as an international cultural township to 
bring together the values of different 
cultures and civilisations in a harmo- 
nious environment with integrated liv- 
ing standards which correspond to man’s 
physical and spiritual needs. In 1970 
UNESCO had directed its Director- 
General to take such steps as may be 
feasible, within the budgetary provi- 
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sions to promote the development of 
Auroville as an important imternational 
cultural programme. Sri Aurobindo 
Society received large funds in the 
shape of grants from different organisa- 
tions in India and abroad for. develop- 
ment of the township, The assistance in- 
cluded coniributions from the State . 
Governments of the value of Rs, 66.50 
lakhs and the Centrai Government of 
the value of Rs. 26.14 lakhs. A 

56. After the death of the Mother on 
17th of November 1973 a number of 
problems of varying nature affecting the 
smooth running of the project cropped 
up, The Government of India on receiv- 
ing complaints about mismanagement 
of the project and misuse of funds by 
Sri Aurobindo Scciety set up a commit- 
tee under the chairmanship of the Lt. 
Governor of Pondicherry with represen- 
tatives of the Government of Tamil 
Nadu and of the Ministry of Home 
Affairs in the Central Government to 
look into the matter, The committee 
made a detailed scrutiny of the accounts 
of Sri Aurobindo Society relating to 
Auroville and found instances of serious 
irregularities in the managemen; of the 
Society, misutilisation of its funds and 
their diversion to other purposes. Fur- 
ther, various other serious difficulties 
had arisen plaguing the management of 
Auroville and rendering thereby any 
further growth of the township almost 
impossible, In the circumstances the 
taking over of the management of Auro- 
ville became imperative to ensure 
growth of the township in tune with its 
objectives, ; 


57. Keeping in view the international 
character of the project and considering 
the government’s involvement in acti- 
vely sponsoring the project through 
UNESCO, the growth and management 
of the project had become the primary 
responsibility of the Government of 
India, The ideals of the project formed 
India’s highest aspirations, which could 
not be allowed to be defeated or frust~ 
rated. Sri Aurobindo Society had lost 
complete contro] over the situation and 
the members of the Auroville ap- 
proached: the Government of India to 
give protection against oppression and 
victimisation at the hands of the said 
Society. There were internal quarrels 
between the various factions of Sri 
Aurobindo Society. There have also 
been instances of law and order situa- 
tion, Financial management of the pro- 
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ject has not been sound and several 
instances of mismanagement, diversion 
of funds have been revealed. <A large 


sum. of money was given by Sri Auro- 
binde Society to AURO Construction — 
an agency whose status is not at all de- 
fined, whose functions and capabilities 
for taking up large construction works 
also had not been made known. The 
Government in the circumstances could 
not be a silent spectator te the mis- 
management of the project and interne- 
cine quarrels amongst its members, 
which if not checked could lead to the 
destruction of the project so nobly con- 
ceived, The Government, therefore, de- 
cided to issue a Presidential Ordinance. 
After the filing of the writ petition the 
Ordinance has now been replaced by 
the Auroville (Emergency Provisions) 
Act, 1980. 


58. The constitutional validity of the 
Act has been challenged on four 
grounds : 


J. - Parliament has no legislative com- 
petence to enact the impugned statute. 

2. The impugned Act infringes Arti- 
cles 25, 26, 29 and 30 of the Constitu- 
tion. 

3. The impugned Act is violative of 
Article 14 of the Constitution; and ` 

4, The Act was mala fide. 

59. We take up the first ground first. 
According to Mr. Soli Sorabjee, counsel 
for the petitioners, the Auroville (Emer- 
gency Provisions) Act, 1980, hereinafter 
referred to as the impugned Act, is @ 
law relating ‘to a matter in the State 
Legislative List and is, therefore, beyond 
the legislative competence òf Parliament, 
hence unconstitutional and void, The im- 
pugned Act, according to him, provides 
for taking over the management of 
Auroville for a limited period from the 
Society, The management of Auroville 
was “prior to the impugned’ Act vested 
in the Governing Body/Board of 
Trustees of the Society under the pro- 
visions. of the West Bengal Societies 
Registration Act and memorandum: and 
rules and regulations ‘of the Society, as 
is evident from S, 5 (5) of the irnpugned 
Act itself. The society was registered 
under the Societies Registration Act, 
1860 but after the enforcement of the 
West’ Bengal ‘Societies Registration Act 
1961 the Society. was deémed to be reg- 
istered under that Act, The West’ Ben- 
gal Societies Registration Act (for short 
‘the West Bengal. Act’) contains specific 
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provisions to deal with the Society ade- 
quately, Sections 22 and 23 of the Wesi 
Bengal Act empowers the Registrar of 
the Societies to call for an information 
or explanation relating to the manage- 
ment of the affairs of any society regis- 
tered thereunder and also to- investigate 
into the affairs of the society, if there 
were circumstances suggesting that the 
society was guilty of mismanagement of 
its affairs or of any unlawful act. The 
Registrar has also the power to prose- 
cute and punish those persons found 
guilty of mismanagement. Under S, 26 
of. the Act a society is also liable to be 
dissolved by the order of the Registrar 
on the ground inter alia of mismanage- 


ment. Obviously, therefore, the West 
Bengal Act contains inbuilt self-con- 
tained provisions for dealing with the 


mismanagement of the registered 
societies, 3 $ A 

60. The West Bengal Act is a legis- 
lation exclusively relatable to Entry 32 
of List II of Seventh Schedule. The pro- 
visions of the West: Bengal Act apply to 
the Society as is evident from S, 2 (f) 
and (g) of the impugned Act. Section 4 
(2) of the impugned Act, however, ex- 
cludes the application of cértain ‘provi- 
sions of the West Bengal Act tò 
the Society and declares that the 
provisions of the West Bengal 
Act wit) continue to apply to the Society 
subject however to such exclusions. Sec- 
tion @ (2) ‘provides that on relinquish- 
ment of management by ‘the Central 
Government the management of the pro- 
perty of the Society forming part or 
relatable to Auroville shall vest in the 
Governing Body of the Society and shall 
be carried on in accordance with the 
provisions of the West Bengal Act. Sec- 
tion 11 of the impugned Act gives over- 
riding effect to the impugned Act over 
all other Acts (including the West Ben- 
gal Act) and instruments thereunder. 
Therefore, the object and purpose of the 
impugned Act is to take away the 
management of Auroville from the 
Society and to bring it under the man- 
agement of the Central Government un- 
der the provisions of the impugned Act. 
This process necessarily involves. during 
the takeover period the suspension of 
the provisions. of the: West Bengal Act 
and the memorandum and rules insofar 
as they are applicable to the manage- 
ment of the Auroville by the Society. 
Consequently, the impugned Act for `a 
limited period abrogates, suspends of 


= 
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the West Bengal Act or in other words. 
the State Act is pro tanto overborne by 
the Central Act. Therefore, the question 
arises whether Parliament has legislative 
competence to repeal, permanently of 
temporarily, any provisions of the West 
Bengal Act which is a law made by the 
State Legislature in the exercise of its 
exclusive legislative competence under 
Entry 32 of the State Legislative List. 

61, It was contended for the peti- 
tioners that the legislature has no auth- 
ority to repeal statutes which it could 
not directly enact, The power to repeal 
or alter the statute is co-extensive with 
the power of direct Jegislation of a leg- 
islative body. In support of this conten- 
tion reliance was placed on the Privy 
‘ Council decision in A. G. for Ontario vV. 
A. G, for the Dominion 1896 AC 348 at 
pp. 366-67. The Parliament has no com- 
petence to enact the West Bengal Act, 
and therefore it had no power to repeal 
the provisions of the West Bengal Act 
by the impugned Act. Inasmuch as the 
Parliament has sought to repeal or over- 
ride certain provisions of the West Ben- 
gal Act which are referable to Entry 32 
in List II, and are exclusively within 
the competence of the State Legislature, 
the impugned Act enacted by Parlia- 
menty is without legislative competence 
and hence void, 

62, It was further contended for the 
petitioners that the proper approach to 
the question is to see if the impugned 
legislation is covered by any of the en- 
tries in List II of the Seventh Schedule. 
It is not at all necessary to probe into 
the question astowhether the impugned 
legislation can be covered by any of the 
entries of List I or List HI of the 
Seventh Schedule. Reliance was placed 
on the Union of India v, H. S. Dhillon 
(1972) 2 SCR 33 at p. 45: (AIR 1972 
SC 1061 at p. 1066) wherein the follow- 
ing proposition was laid down : 

“It seems to us that the best way of 
dealing with the question of the validity 
of the impugned Act and with the con- 
-tentions of the parties is to ask our- 
selves two questions, first, is the im- 
pugned Act legislation with respect to 
Entry 49, List IL? and secondly, if it is 
not, is it beyond the. legislative compe- 
tence of Parliament?” 

. 63. The positive case of the, peti- 
tioners is that the subject matter of the 
impugned Act is covered by Entry 32, 
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The 
Solicitor General for the Union of India, 
however, tried to bring the impugned 
Act within the four corners of Item 44, 
List I of the Seventh Schedule of the 
Constitution. 

64. It may be pointed out at the very 
outset that the function of the Lists is 
not to confer powers. They merely de- 
marcate the legislative fields. The en- 
tries in the three Lists are only legisla- 
tive ` heads or fields of legislation and 
the power to legislate is given to appro- 
priate legislature by Arts, 245 and 248 
of the Constitution, It would be appro- 
priate at this stage to read Entry 32, 
List H and Entry 44, List I of the 
Seventh Schedule: , 

Entry 32, List II: : 

‘Incorporation, regulation and winding 
up of corporations, other than those 
specified in List I, and universities; un- 
incorporated trading, literary, scientific, 
religious and other societies and associ- 
ations; co-operative societies.” 

Entry 44, List I: 

“Incorporation, regulation and winding 
up of corporations, whether trading or 
not, -with objects not confined to one 
State, but not including universities.” 

65. For the petitioners; however, if 
was urged that the registration of the 
Society under the West Bengal Act doer 
not make it a corporation. Halsbury’s 
Laws of England, 3rd Edn., Vol. 9, p. 4, 
deals with corporations in the follow- 
ing terms: 

“A` corporation aggregate has been de 
fined as a collection of individuals unit- 
ed into one body under a special deno» 
mination, having perpetual succession 
under an artificial form, and vested by 
the policy of the law with the capacity 
of acting in several respects as an indi- 
vidual, particularly of taking and grant- 
ing property, of contracting obligations 
and of suing and being sued, of enjoy- 
ing privileges and immunities in com- 
mon, and of exercising a variety of poli- 
tical rights, more or less extensive, ac- 
cording to the design of the institution 
or the powers conferred upon it, either 
at the time of the creation or at any 
subsequent period of its existence.” 

66. A corporation has,’ therefore, only 
one capacity, namely, the corporate 


. capacity. On an analysis it would ap- 


pear that the essential elements in the 
legal concept of a corporation aré 3 
(i) a continuous identity, ic, the ori- 
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ginal member or members or his or their 
successors are one, (2) the persons to be 
incorporated, (3) the name ‘by which the 
persons are incorporated, (4) a place, 
and (5) words sufficient in law fo show 
incorporation, In law the individual in- 
corporators are members of which it is 
composed or something wholly different 
from the corporation itself, for a cors 
poration is a legal person just as much 
as an ‘individual, A corporation aggre= 
gate can express its will by deed under 
a common seal, : 


67. The Society was registered as 
stated earlier, under the Societies Reg- 


istration Act and later on was deemed 


to be registered under the West Bengal 
Societies Registration Act, 1961, Whe- 
ther such a registered society can be 
held to be a cerporation in the light of 
the functions of a corporation quoted 
above? In the Board of Trustees, Ayur- 
vedic and Unani Tibia College v, State 
of Delhi (1962) Supp 1 SCR 156: (AIR 
1962 SC 458) it was held that a society 
registered under the Societies Registra- 
tion Act may have the characteristics 
which are analogous to some of the 
characteristics of a corporation but is 
mo; a corporation. As it is not incorpo- 
rated and remains an unincorporated 
society, therefore, it must come under 
the second part of Entry 32 of List M. 
Reliance was placed in this case on Taff 
Vale Railway Co. v. Amalgamated 
Society of Railway Servants, 1900 AC 
426. The petitioners also rely on Katra 
Educational Society v, State of U. P., 
(1966) 3 SCR 328; (AIR 1966 SC 1307). 
n that case also the appellant was a 
society registered under the Societies 
Registration Act 21 of 1860, which cen- 
ducts an educational institution styled 
"Bwarka Prasad Girls Intermediate Col- 
Bege at Allahabad. The mandgement of 
the affairs of the society was entrusted 
iby the memorandum of association to an 
executive committee whose membership 
was confined to the members of the 
society. The Intermediate Education 
(Amendment) Act (35 of 1958) was sub- 
sequently passed by. the State Legisla- 
ture, Section 8 of the Act authorised the 
State Government to promulgate regula- 
tions in respect of matters covered by 
Ss. 16A to 161 of the Act. The Regional 
imspeetor of Girls Schools called upon 
the seciety to submit and get approved 
a scheme of administration of the insti- 
tution managed by it. The sections were 
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ment. The society challenged the Act on 
the ground that it was beyond the leg- 
islative competence of the State legisla- 
ture inasmuch as in substance it sought 
to substitute the provisions of the Socie- 
ties Registration Act, 1860, a field of leg- 
islation which was exclusively within the 
competence of Parliament and in any 
ease the Act insofar as i¢ affected the 
powers of the trustees of charitable in- 
stitution could not be enacted without 
conforming to the requirements of Arti- 
ele 254. The contention was repelled and 
it was held by this Court, relying on the 
Board of Trustees, Ayurvedic and Unani 
Tibia College v. State of Delhi- (supra) 
that by registration under the Societies 
Registration Act a society does not ac: 
quire corporate status, It cannot also be 
said that the pith and substance of the 
Act relates to charities or charitable 
institutions or to trusts or trustees, Jt 
was further held that the true nature 
and character of the Act falls within the 
express legislative power conferred by 
Entry 11 of List II and merely because 
it incidentally trenches upon. or affects 
a charitable institution or the powers of 
the trustees of the institution, it will not 
on that account be beyond the legisla- 
tive authority of the State Legisture, 

68. As the Society is an unincorpo- 
rated society, says the counsel for peti- 
tioners, the impugned Act does not and 
cannot fall under Entry 44 of List I of 
the Seventh Schedule and it would fall 
under Entry 32 of List II of the 
Seventh Schedule and once it is covered 
by Entry 32 of List II, it is not at al 
necessary to examine whether it may or 
ig may not fall in other two lists of the 
schedule, 


69. ©n the ether hand, the stand of 
the Union of India as well as ef the 
interveners, is that the first part of 
Entry 32 of List TI is not attracted as 
the subjece matter of the impugned Act 
is not incorporation, regulation or wind- 
ing up ef a corporation, It has only 
faken over the management of Auro- 
ville from the Society for a short period 
im respect of the property. Auroville, of 
which the management has been taken 
over by the Central Government under 
the impugned Act means so much of 
the undertaking as form part of or re- 
fatable to the cultural township which is 
known as Auroville and the charter of 
which was proclaimed by the Mother- 
on 25th day of February, 1968. The pro- 


later on modified by subsequent amend-- perty of Auroville is situated not in 
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West Bengal but in Pondicherry and 
Tamil Nadu, The fact that the Society, 
which was registered under the West 
Bengal Act, has been a channel of funds 
for the setting up of the cultural town- 
Ship of Auroville and has been manag- 
ing some aspects of Auroville, does not 
bring Auroville under the domain of the 
W. B. Act. The right of management of 
property is itself a property right, 

70. The Solicitor-General also tried 
fo bring the subject matter of the im- 
pugned legislation under various other 
entries of List I or List III of the Seventh 
Schedule viz., entries 10, 20, 41 and 42 
of List HI and entry 10 of List I. But 
it is not necessary for us to examines 
whether the subject matter of the im- 
pugned legislation falls under any of the 
entries of List I or List HI if once we 
hold that the subject matter does not 
fall within the ambit of any of the en- 
tries of List IT. Even if the subject matter 
of the impugned legislation is not cover- 
el by any specific entry of Lis, I or 
List II, it-will be covered by the resi- 
duary entry 97 of List I. 


71. In our opinion the Wapad Act 
even incidentally does not trench upon 
the field covered by the W, B. Act as 
it is in no way related to constitution, 
regulation and winding up of the Society. 
In R. C. Cooper v. Union of India, (1970) 
3 SCR 530 at p. 563: (AIR 1970 SC 564 
at p. 588) it was laid down that a law 
relating to the business of a corporation 
is not a law with respect to regulation 
of a corporation. 

72.. Having heard the counsel for tha 
parties, our considered opinion is thai 
the subject matter of the impugned Act 
is not covered by Entry 32 of List II of 
the Seventh Schedule. Even if the sub-. 
ject matter of the impugned Act is not 
covered by any specific entry of List I 
er III of the 7th Sch, of the Constitution 
it would in any case be covered by the 
residuary Entry 97 of List I. The Parlia- 
ment, therefore, had the legislative com- 
petence to enact the impugned Act. 

73. This leads us to the second 
ground of attack, namely, the impugned 
Act is violative of Articles 25, 26, 29 
and 30 of the Constitution, 

74, Article 25 (1) confers freedom of 
conscience and the right freely to pro- 
fess, practise and propagate religion. Of 
course, this right is subject to public 
order, morality and health and to the 
other Articles of Part III of the Consti- 
fution, Sub-clausa (2) of this Article, 
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however, provides that nothing in this 
Article shall affect the operation of any 
existing law or prevent the State from 
making any law— 

(a) regulating or restricting any eca- 
nomic, financial, political or other secu- 
lar activity which may be associated 
With religious practice; 

(b) providing for social welfare and 
reform or the throwing open of Hindu 
religious institutions ef a public charac- 
ter to all classes and sections of Hindus, 

75. Article 26 confers on every reli- 


gious denomination or any section there- 
of, subject to publie order, morality and 
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health, the right— 


(a) to establish and maintain institu- 
tions for religious and- charitable pur- 
poses; 

(b) to manage its own affairs in mat- 
ters of religion; 

(c) to own and acquire movable and 
immovable property; and 

(d) to administer such property im 
accordance with law, 

76. In order to'appreciate the con- 
tentions of the parties, it is necessary 
to know the implication of the word: 
‘religion’ and ‘religious denomination’, 
The word ‘religion’ has not been define’ 
in the Constitution and indeed it is a 
term which is hardly susceptible of 
any rigid definition, In reply to a 
question on Dharma by Yaksha, Dhar- 
maraja Yudhisthira said thusa 


aaisrfaess gaat fare 
aver aed fafad qarat 
Sgr Ty Wa: Wer: y 
Mahabharat — Aranyakaparvan 
313.117, 

{Farmal logice is vasciilating. Srutis 
are contradictory. There is no single 
rishi whose opinion is final, The prin- 
ciple of Dharma is hidden in a cave, 
The path of the virtuous persons is tha 
only proper course.) 

The expression ‘Religion’ has, how- 
ever, been sought to be defined in tha 
‘Words and Phrases’, Permanent Edn. 
36A, p, 461 onwards, as given below: 

“Religion is morality, with a sanction 
drawn from a future state of rewards 
and punishments, 

“The term ‘religion’ and ‘religious’ in 
ordinary usage are not rigid concepts. 

‘Religion’ has reference to one’s views 
of- his relations te his Creator and te 
the obligations. they impose. of reverencs 


2s.c. * 
for his being and character, and of ob- 
edience to his will. 

“The word ‘religion’ in its primary 
sense (from ‘religare, to rebind-bind 
back), imports, as applied to moral ques- 
tions, only a recognition of a conscious 
_ duty to obey restraining principles of 
conduct. In such sense we suppose there 
is no one who will admit that he is 
withou; religion, 


“'Religion’ is bond uniting man to 
God, and virtue whose purpose is te 
render God worship due him as source 
of all being and principle of all govern- 
ment of things, 

“Religion? has reference to man’s 
relation to divinity: to the moral obli- 
gation of reverence and worship, Ob- 
edience, and submission. It is the re- 
cognition of God as an object of wor- 
ship, love and obedience; right feeling 
towards God, as highly apprehended. 

“Religion? means the service and 
adoration of God or a God as expressed 
in forms of worship; an apprehension, 
awareness, or conviction of the exis- 
tence of a Supreme Being; any system 
of faith, doctrine and worship, as the 
Christian religion, the religions of the 
Orient; a particular system of faith or 
worship. 

“The term ‘religion’ as used in tax 
exemption law, simply includes: (1) a 
belief, no; neeessarily referring to super- 
natural powers;: (2) a cult, involving a 
gregarious association openly express- 
ing the belief; (3) a system of moral 
practice directly resulting from an ad- 
herence to the belief; and (4) an organi- 
zation within the cul; designed to ob- 
serve the tenets or belief, the content 
of such belief being of no moment, 

“While ‘religion’ in its broadest sense 
includes all, forms of belief in the ex- 
istence of superior beings capable of 
exercising power over the human race, 
as commonly accepted it means the for- 
mal recognition of God, as members of 
societies and associations, and the term, 
fa religious purpose’, as used in the con- 
stitutional provision exempting from 
taxation property used for religious pur- 
poses, means the use of property by a 
religious society or body of persons as a 
place for public worship. A 

“Religion? ` is squaring human life 
with superhuman life, Belief in a 
superhuman power and 
fustment of human activities to the re- 
quirements of that power as may enable 
the individual believer -to exisg more 


' S. P, Mittal v. Union of India 


such an ad-- 


A.L R. 


happily is common to all ‘religions’, 
The term ‘religion’ has reference to one’s 
views on his relations to his Creator, 
and to the obligations they impose of 
reverence for His being and character 
and obedience to his will, 

“The term ‘religion’ has reference to 
one’s views of his relations to his Crea- 
tor, and to the obligations they impose 
of reverence for his being and charac- 
ter, and of obedience to his will. With 
man's relations to his Maker and . the 
obligations he.may think they impose, 
and the manner in which an expression 
shall be made by him of his belief on 
those subjects, no interference can be 
permitted, provided always the laws of 
society, designed to secure its peace and 
prosperity, and the morals of its peo- 
ple, are not interfered with.” . 


77-78. These terms have also been 
judicially- considered in The Commis- 
sioner, Hindu Religious Endowments, 
Madras v. Sri Lakshmindra Thirtha Swa- 
miar of Sri Shirur Mut; (1954) SCR 
1005: (AIR 1954 SC 282) wherein the 
following proposition of law have been 
laid down: : 

(1) Religion means “a system- of be- 
liefs or doctrines which are regarded by 
those who profess that religion as con- 
ducive to their spiritual well-being”. 

(2) A religion is not merely an opin- 


ion, doctrine or belief. I; has its out- 
ward expression in acts as well. 

(3) Religion need not be theistic. 

(4) “Religious denomination” means 


a religious sect or body having a com- 


mon faith and organisation and desig- 
nated by a distinctive name. 
(5) A law which takes away the 


rights of administration from the hands 
of a religious denomination altogether 
and vests in another authority would 
amount to violation of the right guar- 
anteed under Clause (d) of Art. 26.” 

79. The aforesaid propositions have 
been consistently followed in later cases 
including Durgah Committee, Ajmer v: 
Syed Hussain Ali (1962) 1 SCR 383 at 
pp. 410-11: (AIR 1961 SC 1402 at p 
1415). and can be regarded as well set- 
led, i ' 

80. The words “religious denomina- 
ton” in Article 26 of the Constitution 
must take their colour from the word 
‘religion’ and if this be so, the expres- 
sion “religious denomination” must also 
satisfy three conditions: 

(1) It must be a collection of indi- 
viduals who have a system of beliefs or 


\ 
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doctrines which they regard as con- 
ducive to their spiritual well-being, that 
is, a common faith; 

(2) common organisation; and 

(3) designation’ by a distinctive name. 

81. In view og the propositions laid 

down by the Court in the aforesaid re- 
ported cases we have to examine the 
„teachings of Sri Aurobindo to see whe- 
ther they constitute a religion. J, will 
be appropriate at this stage to succinct- 
ly deal with the teachings of Sri Auro- 
bindo. 

82. According to Sri Aurobindo there 
is a divine consciousness pervading the 
whole universe. A portion of this 
consciousness by a process of involution 
through various planes has finally re- 
sulted in the formation . of the physical 
world, namely the stars, the planets, the 
earth and so on. Then came the reserve 


process of evolution i¢., from stone to. 


plant, from plant to animal, from animal 
to man or in other words from matter to 
life, from life to mind and so on. This 


evolution will not stop with man who is” 


only a transitional species. The evolu- 
tion would go further transforming man 
into superman and the mind into ` super- 
mind. The superman according to Sri 
Aurobindo would be totally different 
from man, as man from animal and ani- 
mal from plant. In this transformation 
back to all pervading divine conscious- 
ness in which man would become super- 
man, man would lose his present charac- 
ter of body, vital and mind. His ` body 
would become a body of light, his vital 
a vital of light and his mind a mind of 
light. 

83. This transformation, or evolution 
of man into superman is bound to take 
place but in the course of thousands of 
years, This process, however, accord- 
ing to Sri Aurobindo can be accelerated 
by the practice of integral yoga, This 
theory of this transformation consists of 
two aspects; 

(a) An inner ascent of the conscious- 
ness to the Divine.- 

(b) A descent of Divine conscious- 
ness in the mind, vital and body. 

84. The distinctive feature of Sri 
Aurobindo’s yoga is that i¢ is universal. 
Any one born in any part of the world, 
born of parents professing any religion 
can accept his yoga. 
nated the philosophy of -cosmic salvation 
through spiritual evolution. Divine ex- 
istence that will appear through. the 
development of the agnostic man will 
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usher into a transcendental spiritual age 
in which man and universe are destined 
to become divine, 

85. Thus according to Sri Aurobindo's 
theory of cosmic salvation the paths of 
union -with Brahman are two way 
channels, Enlightenment 
comes to man from above while the 
spiritual mind. (supermind) of man 
strives through yogic illumination tc 


` reach upwards from below. When these 


two forces blend in an individual agno- 


- stie man is created, This yogic illumina- 


tion transcends both reason and intui- 
tion and eventually leads to the freeing 
of the individual from the hands of indi- 
viduality and by exclusion of all man- 
kind, will eventually achieve Mukti or 
liberation. Sri Aurobindo created a dia- 
lectic mode of salvation not only for 
individual but for all mankind, Energy 
or Sachidananda (existence, conscious- 


ness and joy) comes down from Brahma 


to meet energy from the supermind of 
man striving upwards towards his spiri~ 
tuality (antithesis) and melts in man to 
create a new spiritual superman (syn- 
thesis). From these divine beings a di- 
vine universe is also evolved. 


86. The Divine, though One, has two 
aspects — one is static and the other 
dynamic, The dynamic side of the Di- 
vine is the energy or the creative side. 
People in the past realised only the 
static aspect of the Divine and did not 
know much of the dynamic side as it 
is much more difficult to realise it. ` For 
this reason, the purpose of the creation 
was not understood by them and they 
declared the world to be futile and de- 
ceptive. That means either the Divine 
was unable to make a perfect world and 
He had no purpose in the creation or 
man has not been able to understand 
the same, Sri Aurobindo’s yoga gives the 
full experience of both the aspects of 
the Divine, that is why he calls his 
Yoga the Integral Yoga or the Perfect 
Yoga, Sri Aurobindo says the ‘Divine is 
real and His creation is bound to be 
real. He has shown to the world the 
purpose of the creation and has declar- 
ed that-the world is still in an imperfect 
condition passing through the transitory 
period towards its perfection. 


87. Man is a creature of this world 
and he cannot know much of _ things 
other than this world, He has, however, 


a capacity in himself to develop to the 
next stage of evolution because Nature 
cannot stop with imperfect results and 
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the present humanity must evolve fur- 
ther till the final perfection is obtained, 


88. We look at things and happen- 
ings from the outer surface, having no 
knowledge whatsoever ef the real 
causes and effects the different forces 
and influences of the subtle worlds 
working behind them, We can see and 
feel only the results on the material 
plane and nothing more, Our senses 
have a very limited scope and they can 
give us the knowledge of the things 
which can only materialise, But in fact 
that is not all that we are, We have an- 
other part in ourselves which is veil- 
ed by the external consciousness and 
we call that as our soul — the spark of 
divinity within; which is one every- 
where — the true self, 

88. As our senses give us the know- 
fedge of the external things by directing 
eur consciousness outwardly, in 
same way if We can direct our consci-~ 
ousness inwardly and rise into the inner 
’ consciousness, we can know the things 
of the higher worlds and go beyond the 
limitation of our physical senses, then 
only can we have the true knowledge 
of this world and the worlds beyond 
and that practice is called ‘Yoga’, 


$0. The meaning of the word ‘Yoga’ 
- is to join — join our external conscious- 
ness with our true self. 

91. According fo Sri Aurobindo, 
humanity is under the sway of dark and 
ignorant forees arid that is the reason 
for human sufferings, disease and death 
— all the signs of imperfection, It is 
clear that man has to progress fowards 
a light which brings knowledge, power, 
happiness, Jove, beauty and even physi- 
cal immortality, The Divine is the 
essence of the whole universe and to 
realise and possess Him should be the 
supreme aim of human life, To acquire 
all the qualities of the Divine is the 
final purpose of WNafure’s evolution. The 
soul progresses by gathering experience 
in the ordinary life but it is a very long, 
slow and devious process from birth to 
birth, Yoga hastens the soul’s develop- 
ment, The progress that can be made 
in many lives is made in a few years by 
the help of Yoga, The Yoga of Sri Auro- 
bindo is called the ‘Integral Yoga’ or the 
‘Supermental Yoga’, The Yegas of tha 
past were only of ascent fo the Spirit, 
Sri Aurobindo’s Yega is both of ascent 
and descent, One can realise the Divine 
in consciousness by the old Yogas but 
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cannot establish the Divine on earth in 

a collective no less than in an individual 
physical life, In the old Yogas the world 
was considered either an illusion or a 
transitional phase: it had no prospec! 
of having all the terms of its existenc’ 
fulfilled, Sri Aurobindo on the other 
hand says that the world is a real creas 
tion of the Divine and life in i¢ can ba 
completely divinised down to the very 
celis of the body. The Kingdom of God 
on earth can be brought about in tha 
most literal sense by a total transformas 
tion of collective man, To pug it in Sri 
Aurobindo’s words: 


“Here and not elsewhere the highest 
Godhead has to be found, the soul’a 
divine nature developed out of the im- 
perfect physical human nature and 
through unity with God and man and 
universe the whole large truth of being 
discovered and lived and made visibly 
wonderful, That complefes the long 
cycle of our becoming and admits us to | 
a supreme result; that is the opportu- 
nity given to the soul by the human 
birth and until thag is accomplished, if 
cannot cease,” 

For this transformation a new power 
called the ‘supermind’ which was sealed 
to this earth till now is needed, 


92, Shri Soli Sorabjee, for the peti- 
fioners, has contended that the followers 
of Sri Aurobindo satisfy the aforesaid 
three conditions and, therefore, they 
constitute a religious denomination, 
Strong reliance was placed on the Com- 
missioner, Hindu Religious Endows 
ments, Madras v, Lakshmindra Tirtha 
Swamiar of Sri Shirur Mutt (AIR 1954 
SC 282) (supra), In that case the fol- 
lowers of Ramanuja, the followers of 
Madhwacharya and the followers of 
other religious teachers were held to ba 
religious denomination. On tha 
strength of this case it was. contended 
that Sri Aurobindo was also a religious 
feacher and, therefore, there is no rea= 
son on principle which compels the cons 
clusion that the followers of Aurobindo . 
who share common faith and organisa 
tion and have a distinctive name do no? 
constitute a religious denomination, A 
similar view was taken in Nalam Rama- 
Tingayya v, Commissioner of Charitabla 
and Hindu Religious Institutions and- 
Endowments, Hyderabad, ILR (1971) 
Andh Pra 320. Dealing with the expres- 
sion ‘religious denomination’, a Division 
Bench of the Andhra Pradesh: High 
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. Court relying on Sri Lakshmindra’s case 
(supra) observed as follows: 

“To hold that there exists a religious 
@enomination, there must exist a religi- 
ous sect or a body having a common 
faith and organisation and designated 
by a distinctive name......... Of course, 
any sect or sub-sect proféssing certain 
religious cult having a common faith 
and common spiritual organisation, 
such as Vaishnavites, Madhvites, Sai- 
vites may be termed as religious đeno- 
mination but certainly not any caste, 
sub-caste or sect of Hindu religion, who 
worship mainly a particular deity or 
god.” 

$3. It was further contended that the 
words ‘religion’ and ‘religious denomi- 
nation? must not be construed in the 
marrow, restrictive and orthodox or 
traditional sense but must be given a 
broad meaning. 

$4. It may be observed that in the 
vase of The Commissioner, Hindu reli- 
gious Endowments, Madras v. lLaksh- 
mindra Thirtha Swamiar of Sri Shirur 
Mut; (AIR 1954 SC 282) (supra) differ- 
ent sects and sub-sects of the Hindu 
religion founded by various religious 
feachers were called a religious denomi- 
nation on the ground that they being 
part of Hindu religion would also be 
designated as a religious denomination 
if the followers of Hindu religion consti- 
tuted a religious denomination as the 
part must bear the impress of the 
whole. This observation was in this 
context. The other case taking a similar 
view viz. Nalam Ramalingayya v, The 


Commissioner of Charitable and Hindu’ 


Religious Institutions and Endowments, 
Hyderabad (supra) is also based on the 
same ground, 


95. For the petitioners it was further 
submitted that Sri Aurobindo and the 
Mother were averse to ‘religion’ as 
“Religiosity” and “Religionism”’ but not 
fo “True Religion”, Reference was made 
fo various writings ef Sri Aurobindo and 
the Mother: 

Sri Aurobindo 

“In order to exceed our Nature- and 
Pecome divine, we must first get God, 
for we are the lower imperfect term of 
our being. He is its higher perfect term. 
The finite, to -become infinite, must 
know, have and touch infinity; the sym~ 
bol being in order to become its own 
reality, must know, love and perceive 
that Reality. This necessarily is the im- 


S. P, Mittal v, Union of India 


” S. C 23 


perative justification of religion; not of 
a church, creed or theology — fey all! 
these things are religiosity, net religion 
-— but that personal and intimate reli- 
gious temper and spirit which moves 
men to worship, to aspire to or tc pant 
after his cwn idea of the supreme.” 
(SABCV 17, pp. 54-55) 

“It is true in a sense that Religion 
should be the dominant thing in life...... 
When it identifies with a creed or cult 
or system of ceremonial acts it may 
well become a retarding ferce...... There | 
are two aspects of religion, Spiritual” 
Religion and Religionism, True Religion 
is spiritual Religion, which seeks to live 
in spirit in what is beyond the intel- 
Teet......... Religionism on the other hand 
entrenches itself in some narrow pietis- 
tie exaltation of the lower members, it 
lays exclusive stress on intellectual deog- 
mas, forms and ceremonies...... 2 
(SABCV 15, pp. 166-87) 
The Mother á 

“We give the name of religion to any 
concept of the world or the universe 
which is presented as the exclusive 
Truth in which one must have an abso- 
lute faith, generally because this Truth 
is declared to be the result of a reveala- 
tion. 

Most religions affirm the existence of 
a God and the rules to be followed to 
obey him, but there are some Godless 
religions, such as socio-political organi- 
sations which, in the name of an Ideal 
or the State, claim the same right to be 
obeyed,” (MCV No. 13, pp. 212-13) 


“The first and principal article .of 
these established and formal religions 
runs always “Mine is the supreme, the 
only truth, all others are in falsehood or 
inferior’, For without this fundamental 
dogma, established religions could not 
have existed. If you do not believe and 
proclaim that you alone possess the one 
or the highest truth, you will not be 
able to impress people and make them 
flock to you.” (MCV No. 3, p, 77) 

“He who has a spiritual experience 
and faith, formulates it in the mest ap- 
propriate words for himself, But if he 
is convinced that this expression is the 
enly correct and true one for this expe- 
rience and faith, he becomes dogmatic 
and tends to create a religion.” 

(MCV Neo, 13, p. 22) 

“Imagine someone who, in some way 
or other has heard of something like the 
Divine or has a personal feeling that 
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something of the kind exists, and begins 
to make all sorts of efforts, efforts of 
will, of discipline, efforts of concentra- 
tion, all sorts of efforts to find this Di- 
vine, to discover what he is, to become 
acquainted with Him and Unite with 
Him. Then this person is doing Yoga. 
Now if this person has noted down all 
the processes he has used and constructs 
` a fixed system, and sets up all that he 
has discovered as absolute laws — for 
example he says, the Divine is like this, 
to find the Divine you must do this, 
make this particular gesture, take this 
attitude, perform this ceremony and you 
must admit that this is the truth, you 
must say “I accept that this is the Truth 
and I fully adhere to it; and your me- 
thod is the only right one, the only one 
which exists’—if all that is written 
down, organised, arranged into fixed 
laws and ceremonies, it becomes a reli- 
gion.” r 
(MCV No. 8, p. 147) 
Sri Aurobindo 

“You express your faith in Sri Auro- 
bindo with certain words, which are for 
` you the best expression of this faith; 
this is quite all right, But if you are con- 
vinced that these very words are the 
only correct ones to express what Sri 
Aurobindo is, then you become dogma- 
tic and are ready to create a religion.” 


(Sri Aurobindo Circle 21 No. 1965) 


“That is why religions always blun- 
always for they want to stan- 
dardise the expression of an experience 
and impose it on all as an irrefutable 
truth. The experience was true, com- 
plete in itself, convincing — for him 
who had it, The formulae he has made 
of it is excellent — for him; but to 
want to impose it on others is a gross 
error which has altogether disastrous 
consequences — always and which al- 
ways takes away, far away from the 
Truth. 


That is why all religions, however fine 
they may be, have always led men to 
the worst excesses. All crimes, all hor- 
rors that have been perpetrated in the 
‚name of religion’ are among the darkest 
spots in human hisfory.” 

(Bulletin No. 1968, pp, 129-31) 


"You see, this is what I have learned: 
the failure of the religions. It is because 
they were divided. They wanted people 
to be religious to the exclusion of the 
other religions...... And what the new 
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consciousness wants is: no more divi- 
to find the meeting point.” 
(MCV No, 13, pp. 293- 94} 
“There is no word so plastic and un- 
certain in its meaning as the word reli- 
gion, The word is European and, there- 
fore, it is as well to know first what the 
Europeans mean by it. In this matter wa 
divided in opinion, Some- 
times they use it as equivalent to a set 
of beliefs, sometimes as equivalent to 
morality coupled with a belief in God, 
sometimes as equivalent to a set of piet- 
istic actions and emotions, Faith, works 
and pious observances, these are tha 
three recognised elements of European 


Religion in India is a still more plastic 
term and may mean anything from the 
heights of Yoga to strangling your fel- 
lowman and relieving him of the world- 
ly goods he may happen to be carrying 
with him. I; would, therefore, take too 
long to enumerate everything that can 
be included in Indian religion.” 

— Sri Aurobindo (Glossary of Terms in 
Sri Aurobindo’s Writings, p, 132) 

96. Emphasis was also laid upon the 
opinion of the authoritative sources in 
support of the contention that the teach- 
ings of Sri Aurobindo constitute a rel= 
gion and the Society a religious deno- 
mination, The Encyclopaedia of Philo- 
sophy (1972 ed., Vol. 1, pp, 208-9) ob< 
serves : 

“Sri Aurobindo was an Indian meta- 
physician and founder of a new religi- 
ous movement with headquarters af 
Pondicherry — The religious movement 
associated with him has increased its 


following in India, and has made some 
converts in the West......... God must 
‘descend’ into human experience. This 


illumination of individual will lead to 
the emergence of a divinised community 
Aurobindo produced a synthesis 
between older Indian religious ideas and 
the world affirming attitudes of Christ- 
ian theism,” 

97. The Encyclopaedia §_ Brittanica 
talking about Sri Aurobindo says: 

“Sri Aurobindo devoted himself to 
discover the way by which the Universe 
might be made divine...... Sri Aurobindo 
bas been acclaimed as the prophe; of 


` the Superman, as the hierophant of the 


‘new age’...... He has called his stand 
point that of a spiritual religion of 
humanity.” 


The Dictionary of Comparative Relis 


gion (1970 ed., p. 117) mentionss 
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“According to Aurobindo, there is a 
progressive evolution of the divine be- 
ing through matter to higher spiritual 
forms, and the Aurobindo movement is 
held to represent vanguard of this evo- 
lutionary process in our own times. 
Aurobindo practised and taught an ‘in- 
tegral yoga’ in which meditative and 
spiritual exercises are integrated with 


physical, cultural and intellectual pur- 
suits,” 
Encyclopaedia Americana (1966 Vol. 


12. p. 634) states : 

“He (Sri Aurobindo) abandoned poli- 
tics to found a religious school (1910) at 
Pondicherry, A practising Yoga philo- 
Sopher, he wrote numerous spiritual and 

mystical works.” 

The Gazetteer of India, published by 
the Government -of India, Vol. 1, Coun- 
try and People, Chapter 8, Religion, -pp. 
413-500, Section on Sri Aurobindo states: 

“Sri Aurobindo gave new interpreta- 
- tions of the Vedas and the Vedanta, and 
in his Essays on the Gita he expounded 
what he called “the integral view of 
life.” His great work, The Life Divine, 
is a summing up of his philosophy of 
“the Descent of the Divine into Matter”. 
The importance of Sri Aurobindo’s mis- 


sion lies in his attempt to explain the 


true methods of Yoga.” 
98. In the Newsweek (Nov. 20, 1972) 


the International Weekly, its ‘religion’. 
Editor, Woodward, writes: 

“The Next Religion”: Some students 
of oriental thought believe that Sri 


Aurobindo’s spiritual vision and discip- 
Hine may blossom into the first new reli- 
gion of global scope since the rise of 
klam thirteen centuries ago......... Sri 


Aurobindo left behind a nucleus of dis- 


ciples in Pondicherry where the Master’s 
work is carried on by 1800 devoteés 
who live in India’s largest Ashram of 
spiritual community.” 

Reference was also made to the opinions 
of the philosophers and professors of 
religion about the teachings of Sri Auro- 
bindo, Frederic Spiegelberg, in his book 
- Living Religions of the World’, pp. 194- 
405, writes that in Sri Aurobindo: 

“We pass beyond specific religions to 
a synthetic vision of the religious - im- 
pulse itself, a vision designed to embrace 
all previous and future history all pre- 
vious and future paths. 

Sri Aurobindo is a man worshipped 
by hundreds of thousands and respected 
by millions...... In his retreat at Pondi- 
cherry he is less the philosopher of 
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Hinduism than the philosopher of reli- 
gion in general, the voice of that which 
comparative religion leaves undisputed,” 
99. Mr. Robert Neil Minor, Profes- 
sor of Religion, University of Kansas, 
writes : ‘ 
“On the level of Mind, then Auro- 
bindo’s system cannot be falsified. It 
therefore cannot be verified-on the level 
of Mind. But as a religion it is a total 
package. Aurobindo did not offer a reli- 
gious view of which one could accept 
and reject parts, He offered an integral 
system based upon an integral vision, 
He offered, as well, the vision itself.” 
(Sri Aurobindo: The Perfect and the 
Good, p. 177). $ 
And, the opinons of similar other profes- 
sors of religion and philosophers have 
been quoted to show that the teachings 
of Sri Aurobindo have been treated as 
religion by theologians and by profes- 
sors and by important news agencies, 
100. The interpretations of the term 
‘religion’ used in different Acts were 


‘also referred to but it is not necessary 


to refer to them as we are to interpret 
the term ‘religion’ and ‘religious deno- 
mination’ with reference to Articles 25 
and 26 of the Constitution, 

101. Mr. S, Rangarajan appearing for 
the petitioners in one of the other writ 
petitions substantially adopted the con- 
tentions raised by Mr. Soli Sorabjee and 
further supplemented the same by rais- 
ing the following points, According to 
him the ingredients of: religion are: 

(1) A spiritual ideal; 

(2) A set of concepts or precepts on 
God-Man relationship underlying ` the 


‘ideal; 


(3) A methodology given or evolved 
by the founder or followers of the reli- 


- gion to achieve the ideal; and 


(4) A definite following of persons 
having common faith in the precepts 
and concepts; 
constitute a ‘religious 
denomination’ two further ingredients 
are needed; 

(5) The followers should have a com- 
mon organisation; 

(6) They should be designated and 
designable by a distinct mame — This 
may usualy be the name of the founder 


102. The counsel contends that the 
ideal in Sri Aurobindo’s religion is a 
‘Divine Life in a Divine Body’ by Divi- 
nising Man and by transforming his 
mind, vital and physical. According to 
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Sri Aurobindo, In the beginning the 
whole universe was full of all-pervading 
Divine consciousness, He called the 
dynamic portion of the Divine as ‘Super- 
mind’, The Divine — the Supermind — 
according to him, wanted to see iis 
manifestation even in matter, By a pro- 
cess of involution the Divine which is 
the subtlest became grosser and grosset 
giving rise to various planes of consci- 
g@usness, This was achieved through In- 
volution—Evolution and Divinisation of 
Man, The methodology for achieving 
the ideal was the ‘Integral Yoga’ which 
only means using all the methods — 
Bhakthi, knowledge, work, meditation, 
concentration, attaining perfection to 
derive optimum benefits of each one of 
them, by total surrender to the Divine 
and by beceming the instrument of the 
Bivine, 

103. Sri ‘Aurobindo has a definite 
KoHowing, In the beginning, this consist- 
ed of a few disciples. Slowly their num- 
ber increased and an 
Then there are definite organisations, 
‘Ashrams, Sri Aurobindo Society with 
more than 300 centres the werld over. 
The devotees of Sri Aurobindo are also 
referred to as Aurobindonians, 


104. There are certain outer attributes 
which indicate that the followers of Sri 
‘Aurobindo constitute a religious deno- 
mination, for example, chanting of 
Mantras, specially prepared by Sri 
Aurobindo, a particular symbol also 
used for identification, place of pilgri- 
mage is the Samadhi of Sri Aurobindo 
and ‘the Mother, provision for medita- 


tien at the Samadhi. - Flowers are offered . 


at the Samadhi by the devotees, 


105. The uniqueness of his philosophy 
and his teachings according to Mr, 
Rangarajan constitute religion and the 
special. features in his philosophy ‘also 
make the Society a religious denomina- 
tien, Thus, all the ingredients of reli- 
gion and religious denomination are 
patisfied and there is no reason why his 
teachings be not taken to be religious 
and the institutions viz, the Society and 
the Auroville be not taken to be @ 
religious denomination within the meat- 
ing of Articles 25 and 26 of the Consti- 
Eution, 

166. The Solicitor-General for the 
Union of India and Mr, F, S. Nariman, 
counsel for the respondents Nos. 6 to 238, 
on the other hand contended that the 
Reachings of Sri. Aurobindo do not. coD= 
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stitute religion nor is the Society and the 
Auroville a religious denomination, and 
in any case there is no violation of Art 
26 of the Constitution inasmuch as the 
impugned Act has taken over only the 
management of Auroville from the So- 
ciety and does not interfere with the 
freedom contemplated by Arts. 25 and 
26 of the Constitution. 


107, Reference was made to rule 9 of 
the Rules and Regulations of Sri Auros 
bindo Society, which deals with member- 
ship of the Society and provides: 

“9, Any person or institution or orga- 

nisation either in India or abroad who 
subscribes to the aims.and objects of 
the Society, and whose application for 
membership is approved by the Execu- 
tive Committee, will be member of the 
Seciety. The membership is open to 
people everywhere without any distinc- 
tion of nationality, religion, caste, creed 
cr sex.” 
The only condition for membership is 
that the person seeking the membership 
of the Society must subscribe to the 
aims and objects of-the Society, I; was 
further urged that what is universal 
cannot be a religious denomination, In 
order to constitute a separate denomina- 
tion, there must be something distinct 
from another, A denomination, argues 
the counsel, is one which is different 
from the other and if the Society was a 
religious denomination, then the person 
seeking admission to the institution 
would lose his previous religion. He 
cannot be a member of two religions at 
one and the same time. But this is not 
the position in beceming a member of 
the Society and Auroville. A religious 
denomination must necessarily be a new 
cne and new methodology must be pro- 
vided for a religion, Substantially, the 
view taken by Sri Aurobindo remains 
a part of the Hindu philosophy. There, 
may be certain innovations in his philo-’ 
sophy but that would net make it a re: 
Hgion on that account. 

108. In support of his contention the 
Solicitor-General placed reliance on 
Hiralal Mallick v, State of Bihar (1978) 
1 SCR 361: (AIR 1977 SC 2236), Deal- 
ing with meditation this Court observ=- 
ed {at p. 2243 of ATR): 

“Modern scientific studies have vali- 
dated ancient vedic insights bequeathing 
fo mankind new méditational, yogic and 
other therapeutics, at once secular, em- 
Pirically tested and trans-religious, The 
psychological, physiological and socio- 
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logical experiments conducted on the 
effects of Transcendental Meditation 
(TM, for short) have proved that this 
science of creative intelligence, in its 
meditational applications, tranquillizes 
the tense inside, helps meet stress with- 
‘out distress, overcome inactivities and 
instabilities and by holistic healing nor- 
malises the fevered and fatigued man. 
Rehabilitation of psychiatric patients, 
restoration of juvenile offenders, aug- 
mentation of moral tone and temper 
and, more importantly, improvement of 
social behaviour of prisoners’ are among 
the proven findings recorded by re- 


searchers. Extensive studies of TM i} 
many prisons in the U. S. A, Canada, 
Germany and other countries are re- 
ported to have yielded results of im- 


proved creativity, higher responsibility 
and better behaviour, Indeed, a few trial 
courts in the United States have actual- 


ly prescribed TM as a recipe for reha-- 


bilitation, As Dr. M. P. Pai, Principal 
` of the Kasturba Medical College, Manga: 
lore, has put down : 


“Meditation is a science and this 
should be learnt under guidance and 
cannot be just picked up from books. 
Objective studies on the effects of medi- 
tation on human body and mind is a 
modern observation and has been studi- 
ed by various investigation at MERU — 
Maharishi European Research University. 
Its tranquillising effect on body and 
mind, ultimately leading to the greater 
goal of Cosmic Consciousness or univer- 
sal awareness, has been studied by 
using over a hundred parameters. 
Transcendental Meditation practised for 
15 minutes in the morning and evening 
every day brings about a host of bene- 
ficial effects, To name only a few : 

Y. Body and mind get into a state of 
deep relaxation, 

2, B, M. R. drops, less oxygen is cor- 
sumed. .- 


3. E, E. G. shows brain wave co- 
herence with ‘alpha’ wave preponder- 
ance, 


4. Automatic stability increases, 
' «5, Normalisation of high blood pres= 
sure, 

6. Reduced use of alcohol and tabac- 
co. 

7. Reduced stres, hence decreased 
plasma cortisol and blood lactate, 

8. Slowing of the heart ete.” 

109, This Court dealing with punish- 
ment im a criminal case in M, Giasud- 
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din v, A. P, State, (1978) 1 SCR 153 at - 
p. 164: (AIR 1977 SC 1926 at p. 1935) 
again observed : 

“There is a spiritual dimension to the 
first. page of our Constitution which 
projects into penology. Indian courts 
may draw inspiration from Patanjali 
sutra even as they derive punitive pat- 
ferns from the Penal Code (most of 
Indian meditational therapy is based om 
the sutras of Patanjali). 


110. On the strength of these auth- 
orities it is contended for the Union of 
India that the integral yoga propound~ 
ed by Sri Aurobindo is only a science 
and not a religion. 


111. The Society itself treated Auro- 
ville not as a religious institution. Auro- 
ville is a township which was conceived, 
planned and developed as a centre of in- 
ternational culture for the promotion of 
the ideals which are central to the United 
Nations Educational Scientific and Cul- 
tural Organisation (UNESCO). These 
ideals have been explained and pro- 
claimed extensively in the writings of 
Sri Aurobindo and the Mother. In tha 
year 1966, Sri Aurobindo Society, de- 
voted as it was to the teachings of Sri 
Aurobindo and guided by the Mother, 
proposed this cultural township to 
UNESCO for the commemoration of the 
20th anniversary of the UNESCO. Tha 
Union of India took up the matter with 
UNESCO and it did so on the explicit 
understanding that Auroville as pro- 
posed was in full consonance and con- 
formity with India’s highest ideals and 
aspirations and that would hetp Auro- 
ville promote ‘the aims and objects of 
UNESCO. Accordingly, at the Four 
feenth Session of the General Confer- 
ence of the UNESCO held in Paris in 
1966, a resolution was passed noting that 
the proposal made by Sri Aurobindo 
Seciety to set up Auroville as a cultural 
fownship where people of the different 
countries will live together in harmony 
in one community and engage in cultu- 
ral, educational, scientific and other pur- 
and that the township will re- 
present cultures of the world not only 
intellectually but also presenting differ- 
ent schools of architecture, paintings, 
sculpture, music etc. as a part of living, 
bringing together the values and ideals 
of civilisations and cultures, commended 
the project fo those interested in 
UNESCO's ideals as the project would 
contribute to international understand- 
ing and promotion of peace, 
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112. The said resolution of the UNES- 
CO was’ followed by two other re- 
solutions — one at the I5th Session in 
1968 and the other at the 16th Session 
in 1970. In the second resolution the 
UNESCO had noted that the Society 
had taken steps to establish Auroville 
as an international cultural township 
which ‘would fulfil the ideals of the 
UNESCO, The UNESCO imvited the 
member States and non-governmental 
organisations to participate in the devel- 
opment of Auroville as an international 
cultural township designed to bring to- 
gether the values of different cultures 
and civilisations in harmonious environ- 
ment. The foundation stone of Auro- 
ville was laid on 28th February, 1968 
with the participation of youth of many 
nations, representing the coming to- 
gether of all Nations in a spirit of hu- 
man unity. The UNESCO conceived 
Auroville township as an instrument of 
education, promoting mutual respect 
and understanding -between people in 
keeping with the spirit of Universal 
Declaration of Human Rights and Tni- 
versal Declaration of Principles of 
International Cultural Co-operation, . 

113. The Government of India took 
active part in making the UNESCO 
interested in the project and take deci- 
sion as aforesaid for the development of 
Auroville as an international cultural 
township with the participation of coun- 
tries who are members of the UNESCO. 


1144, Sri Aurobindo Society had 
brought the proposal of Auroville to the 
Government of India and explained that 
_Auroville was to be an international 
cultural township. This fact is evident 
from the brochure submitted by Sri 
Aurobindo Society to the Government 
of India. 

115. The Charter of Auroville given 
by the Mother also indicates that it is 
not a religious institution, as is evident 
from the following : 

“1. Auroville belongs to nobody in 
particular. Auroville belongs to human- 


ity as a whole. But to live in Auroville 


one must be the willing servitor of the 
Divines’ consciousness. 

2. Auroville will be the place of an 
unending education, of constant pro- 
gress, and a youth that never ages, 

3. Auroville wants to be the bridge 
between the past and the future, Taking 
advantage of all discoveries from with- 


out and from within, Auroville will . 
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boldly spring towards future realisa- 
tions, 

4. Auroville will be the site of mate- 
rial and spiritual research for a living 
embodiment of an actual human unity.” 


116. On the own admission of the 
General Secretary of Sri Aurobindo 
Society, Pondicherry, Auroville was to 
be a symbol of international co-opera- 
tion, an effort to promote international 
understanding by bringing together in 
close juxtaposition the values and ideals 
of different civilisations and cultures. 
The cultures of different regions of the 
earth will be represented in Auroville 
in such a way-as to be accessible to all 
not merely intellectually in ideas, theo- 
ries, principles and languages, but also 


-in habits and customs; art in all forms 


=- paintings, sculpture, music, architec- 
ture, decor, dance; as well as physically 
through natural scenery, dress, games, 
sports and diet. I; will be a representa- 
tion in a concrete and living manner; ìt 
will have a museum, an art gallery, a 


-library of books, recorded music etc, It 


will also have other objects which will 
express its intellectual, scientific and 
artistic genius, spiritual tendencies and 
national’ characteristics, 


117. While participating in UNESCO 
meeting - “Design for Integrated Living 
Programme in Auroville” was presented 
and that also goes a long way to show 
that it was only a cultural township and 
not a religious institution, 


118. Numerous utterings by Sri Auro- 
bindo or the Mother unmistakably show 
that the Ashram or Society or Auroville 
is not a religious institution. In Sri 
Aurobindo’s own words (The Teaching 
and the Asram of Sri Aurobindo, 1934, 
p. 6): ; 

“The Asram is not a religious associa- 
tion. Those who are here come from alt 
religions and some are of no religion, 
There is no creed or sez; of dogmas, no 
governing religious body; there are only 
the teachings of Sri Aurobindo and 
certain psychological practices of con- 
centration and meditation, ete., for the 
enlarging of the consciousness, recepti- - 
vity to the Truth, mastery over the de- 
sires, the discovery of the divine self 
and consciousness concealed within each 
human being, a higher evolution of the 
nature.” : 

Sri: Aurobindo himself said 


(Centenary < 
Edn., vol,. 22, p. 139) 4 $ 
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"I may say that it is far from my pur- 
re to propagate any religion, new or 
old.” 

Sri.. Aurobindo says again. 
Edn.. Vol. 23, p. 855) : 

“We are not a party or a church or 
religion.” 

Sri Aurobindo exposes (Centenary Edn,, 
Vol, 15, p, 165); ~ 

“Churches and creeds have, for ex- 
ample, stood violently in the way of 
philosophy and science, burned a Gior- 
dano Bruno, imprisoned a Galileo, and 
so generally misconducted themselves in 
this matter that philosophy and science 
had in self-defence to turn upon Reli- 
gion and rend her to pieces in order to 
get a free field for their legitimate 
development.” 

The Mother said on 19-3-1973 : 

"Here we do not have religion.” 

Sri Aurobindo says again (Collected 
Works of Sri Aurobindo, Vol, 20, p. 3) : 


“Yogic methods have something of 
the same relation to the customary psy- 
chological workings of man as has te 
scientific handling of the natural 
of electricity or of steam to the normal 
operations of steam, and of electricity. 
And they, too, are formed upon a know- 
ledge developed and confirmed by regu- 
lar experiment, a practical analysis and 
constant results... All methods 
grouped under the common name of 
Yoga are special psychological processes 
founded on a fixed truth of nature and 
developing, out of normal functions, 
powers and results which were always 
latent but which her ordinary move- 
ments do not easily or do. not often 
manifest.” 


It is pertinent to quote Mothers an- 
Swer to a question (Collected Works of 
the Mother, Centenary Edn., p. 147): 


- "Q. Sweet Mother, what is the dif- 
ference between Yoga and religion? 

Mothers Ans.: Ah! My child...... i is 
as though you were asking me the dif- 
ference between a dog and a cat,” 

119. There can be no better proof 
than what Sri Aurobindo and the Mother 
themselves thought of their teachings 
and their institutions to find out whe- 
ther the teachings of Sri Aurobindo and 
his integral Yoga constitute a religion 
or a philosophy, The above  utterings 
from: time to time by Sri Aurobindo and 
the Mother hardly leave any doubt 
about the nature of the institution... It 
was on the basis tha; it was not a religi- 
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ous institution that the Society collected 
funds from the Central Government and 
the Governments of States and from 
abroad and the other non-governmental 
agencies. 

120. Mr. F. S. Nariman appearing for 
respondents Nos. 6 to 238 adopted the 
arguments advanced by ‘the Solicitor- 


, General, Mr. K, Parasaran, and supple- 


mented the same. He submitted that the 
Society was registered under the Socie- 
ties Registration Act, 1860 and a purely 
religious society could not have been 
registered under the Societies Registra- 
tion Act, Section 20 of the Societies Re- 
gistration Act provides what kind of 
societies can be registered under the 
Act. It does not talk of religious institu- 


tions, Of course, it includes a society 
with charitable purposes. Section 2 of 
the Charitable Endowments Act, how- 


ever, excludes charity as a religious pur- 
pose. It was further contended that the 
nature of the instituion can be judged 
by the Memorandum. of Association. 
The Memorandum of Association does 
no, talk of any religion, The purpose of 
the Society was to make known to the 
members and the people in general the 
aims and ideals of Sri Aurobindo and 
the Mother: their system of Integral 
Yoga and to. work for its fulfilmen; in 


ali possible ways; to train selected stu- 


dents and teachers from alli over the 
world in the Integral System of Educa- 
tion, i.e., the spiritual, psychic,- mental, 
vital and physical; to help in cash or in 
kind by way of donations etc; to orga- 
nise, encourage, promote and assis, in 
the study, research, and pursuit cf sci- 
ence, literature and fine arts etc, No- 
where i¢ talks of propagating religion. 
This is the surest index to know whe- 
ther the Auroville or the Society was 
a religious institution. f 

121. It was further contended that 2 
religious denomination must be - pro- 
fessed by that body but from the very 
beginning the Society has eschewed thé 
word ‘religion’ in its constitution, The 
Society professed to be a scientific re- 
search organisation to the donors and 
got income-tax exemption on: the footing 
that it was not a religious institution.- 
The Society has claimed exemption from 
income-tax under S, 80 for the donors 
and under S. 35 for itself on that ground, 
Ashram Trust was different from Auro< 
ville Ashram, The Ashram Trust also 
applied for income-tax exemption and 
got it on that very ground, So alse 
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Aurobindo Society. claimed exemption 
on the footing that it was not a religious 
institution and got it. They professed to 
the Government also that they were not 
a religious institution in their applica- 
tion for financial assistance under the 
Central Scheme of Assistance te volun- 
tary Hindu organisations. 

122. On the basis of the materials 
iplaced before us viz., the Memorandum 


applications made by the Society claim~ 
ing exemption under S. 35 and S. 89 af 
the Income-tax Act, the repeated utter- 
ings of Sri Aurobindo and the Mother 
that the Society and Auroville were not 
religious institutions and host of other 
documents there is no room for doubt 
that neither the Society nor Auroville 
constitutes a religious denomination and 
the teachings of Sri Aurobindo only re- 
presented his philosophy and not @ 
religion. 

123. Even assuming but not holding 
that the Society or the Auroville were 
a religious denomination, the impugned 
enactment is not hit by Article 25 or 26 
of the Constitution. The impugned en~ 
actment does not curtail the freedom of 
conscience and the right freely to pro- 
fess, -practise and -propagate religion. 
Therefore, there is no question of the 
enactment being hit by Article 25. 

124. * Article 26 as stated earlier con- 
fers freedom to the religious denomina- 
tion: ` 

(a) to establish and maintain institu- 
tions for religious and charitable pur- 
poses; ; 

(b) to manage its own affairs ia mat- 
ters of religion; / 

(c) to own and acquire mevable and 
immovable property, and 

(d) to administer such property in ac- 
eordance with law. 

125, The impugned enactment does 
not stand in the way of the Society es- 
tablishing and maintaining institutions 
for religious and charitable purposes, It 
also does not stand in the way of the 
Society to manage its affairs in matters 
of religion. It has only taken over the 
jmanagement of the Auroville by the 
Society in respect of the secular mat- 





ters. The position before the present 
Constitution came into force was that 
the State did not interfere in matters 


of religion in its doctrinal -and ritualis- 
tic aspects treating it as a private pur- 
pose, but it did exercise control aver 
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the administration of property endow 


ed for religious institutions (dedicated 
te the public) treating it as a public pur- 
pose, and this position has not changed 
even under the present Constitution 
aa (1955) Mad 356: (AIR 1954 Mad 
385). 


126. The scope and extent of tha 
rights conferred by Articles 25 and 26 
ef the Constitution are now well settled 
by the decisions of this Court. 

127, To start with, in the Commis- 
sioner, Hindu Religious Endowments, 
Madras v. Sri Lakshmindra  Thirthe 
Swamiar of Sri Shirur Mutt, 1954 SCR 
1005 : (ATR 1954 SC 282) ` dealing. with 
various aspects of Article 26 of the Con- 
stitution this Court observed as follows: 
(Paras 16, 17 & 22 of AIR): 

“The other thing that remains to he 
considered in regard to Article 26 is, 
what is the scope of Clause (b) of the 
article which spedks of management 
of its own affairs in matters of religion?” 
The language undoubtedly suggests that 
there could be other affairs of a religious 


` denomination or a section thereof which 


are not matters of religion and to which 


the guarantee given by this clause 
would not apply......... “It will be seer 
that besides the right to man- 
age its own affairs in matters of 


religion, which is given by Ciause (b), 
the next two clauses of Article 26 gua- 
rantee to a religious denomination the 
Tight to acquire and-own property and 
to administer such property in accord- 
ance with law. The administration of 
its property by a religious denomina- 


‘tion has thus been placed on a different 


footing from the right to manage ils own. 
affairs in matters of religion. The lat- 
ter is a fundamental right which no 
legislature can take away, whereas the 
former can be regulated by laws which. 
the legislature can validy impose. [It is 
clear, therefore, that questions merely 
relating to administration of properties 
belonging to a religious group or insti- 
tution are not matters of religion to 
which Clause (b) of the article applies... 
Sassi freedom of religion in our Con- - 
stitution is not confined to religious be- 
liefs only; it extends fo religious praec- 
tices as well subject to the restrictions 
which the Constitution itself has laid 
down. Under Article 26 (b), therefore, 
a religious denomination or organisa- 
tion enjoys complete autonomy in the 
matter of deciding as to what rites and 
ceremonies are essential according te 


1983 


the tenets of the religion they hold and 


no outside authority has any jurisdic 
tion to interfere with their decision in 
Such matters, Of course, the scale of 
expenses te be incurred in connection 


with these religious observations would 


be a matter of administration of pro- 
perty belonging to the religious deno- 
mination and can be controlled by secu- 
Jar authorities in accordance with any 
law laid down by a competent legisla- 
ture; for it could not be the injunction 
of any religion to destory the institution 
and its endowments by incurring waste- 
ful expenditure on rites and ceremonies, 
It should be noticed, however, that un- 
der Article 26 (b) it is the fundamental 
Tight of a religious denomination of 
its representative to administer its pro- 
erties in accordance with law; and: 
the law, therefore, must leave the right 
of administration te the religious deno- 
mination itself subject to such restric~ 
tions and regulations as it might 
choose to impose. A law which 
takes away the right of ad- 
ministration from the hands of a reli- 
gious denomination altogether and vests 
itin any other authority would: amont te 
a violation of the right guaranteed under 
Clause (d) of Article 26. » 


The same principle was TEN by 
this Court in the Durgah Committee, 
Ajmer v. Syed Hussain Ali, (1962) 1 SCR 
383 at pp. 410-11: (ATR 1962 SC 1402 at 
pp. 1414-15), 


128, In Tilkyat Shri Govindlalji 
Maharaj v. State of Rajasthan. (1964) t 
SCR 561: (AIR 1963 SC 1638) ig was 
held that the right to manage the pro- 
perties of a temple was a purely secu- 
lar matter and could not be regarded 
as a religious practice under Art, 25 (1) 
or as amounting to affairs in matters of 
religion under Art. 26 (b) consequently, 
the Nathdwara Temple Act in so far 
as it provided for the management of 
the properties of the Nathdwara Temple 
under the provisions of the Act, did not 
contravane Arts. 25 (1) and 26 (b) of 
Sbe Constitution, 


129. In Sastri Yagnapurushadji v. 
Muldas Bhudardas Vaishya, (1966) 3 
SCR 242: (AIR 1966. SC 1119) the ap- 
pellants whe were the followers of the 
Swaminarayan sect and known as 
Satsangis, filed a representative suig fer 
a declaration that the relevant provi- 
sions of the Bombay Harijan Temple 
Entry ‘Act, 1940 fas amended by Act WU 
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because, the religion of the Swaminara- 
yan sect was distinct and different from 
Hindu religion and because, the rel- 
evant provisions of the Act were ultra 
vires. Dealing with the question this 
Court observed as will appear from the 
headnote: 


“The Indian mind has consistently 
through the ages been exercised over 
the problem of the nature of godhead, 
the problem that faces the spirit at the 
end of life, and the interrelation between 
the individual and the universal] soul. 
According te Hindu religion the ultimate 
goal of humanity is release and freedom 
from the unceasing cycle of births and 
rebirths and a state of absorption and 
assimilation of the individual soul: with 
the infinite. On the means to attain 
this end there is a preat divergence of 
views; some emphasise the importance 
of Gyana, while others extol the virtue 
of Bhakti or devotion, yet others insist 
upon’ the paramount importance of the 
performance of duties with a hear; full 
of devotion and in mind inspired by 
knowledge, Naturally’ it was realised 
by Hindu religion from the very be- 
ginning of its career that truth was 
many-sided and different views contain- 
ed. different aspects of truth which no 
ene could fully express, ‘This know- 
ledge inevitably bred a spirit of. toler- 
ance and: willingness to understand and 
appreciate the opponent’s point of view. 
Because of this broad sweep of Hindu 
philosophic - concepts under Hindu 
philosophy, there is no scope for ex- 
communicating any netion or principle 
as heretical and rejecting it as such, The 
development of Hindu religion and 
philosophy shows that from time te 
time saints and religious reformers at- 
tempted to remoye from Hindu thought 
and practices, elements of corruption and 
superstition, and revolted against the 
dominance of rituals and the power of 
the priestly class with which it came te 
be associated; and that led to the for- 
mation of different sects. In the teaching 
of these saints and religious reformers 
is noticeable a certain amoun; of diver- 
gence in their respective views; but 
underneath that divergence le certain 
broad concepts which can be treated as 
basic and there is a kind of subtle in- 
Gescribable unity which keeps them 


-within the sweep of broad and progres- 


sive Hindu religion. The first among 
these basic concepts is the acceptance of 
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the Vedas as the highest authority in 
religious and philosophic matters, This 
concept necessarily implies that all the 
systems claim to have drawn their prin- 
ciples from a common reservoir of 
thought enshrined in the Vedas. Unlike 
other religions in thẹ world, the Hindu 
religion does' not claim any one prophet; 
it does not worship any one God; it does 
not subscribe to any one dogma, it does 
not believe in any one philosophic con- 
cept; it does nog follow any one set of 
religious rites or performances; in fact, 
it does not satisfy the traditional 
features of a religion or creed. It is a 
way of life and nothing more, The Con- 
stitution-makers were fully conscious of 
the broad and comprehensive character 
of Hindu religion; and while guarantee- 
ing the fundamental right to freedom 
of religion made it clear that reference 
to Hindus shall be construed as includ- 
ing a reference to persons professing 
the Shikh, Jaina or Buddhist religion. 


Philosophically, Swaminarayan was a 
follower of Ramanuja and the essence 
of his teachings is acceptance of the 
‘Vedas with reverance, recognition of 
the fact that the path of Bhakti or devo- 
tion: leads to Moksha, insistence or devo- 
tion to Lord Krishna and a determina- 
tion to remove corrupt practices and 
restore Hindu religion to its original 
glory and purity, This shows unambigu- 
ously and unequivocally that Swami- 
narayan, was a Hindu saint, Further, the 
facts that initiation is necessary to be- 
come a Satsangi, that persons of other 
religions could join the sect by initia- 
tion without any process of proselytis- 
ing on such occasions, and that Swami- 
narayan himself is treated as a God, are 
not inconsistent with the basic Hindu 
religious and philosophic theory.” 


130. In Digyadarsan Rajendra Ram- 
@assji Varu v, State of Andhra Pradesh, 
(1970) 1 SCR 103: (AIR 1970 Sc 181) 
dealing with Arts. 25 and 26 of the 
Constitution this Court on the facts and 
circumstances of the case held (at p, 188 
of AIR): 


“It has nowhere been established that 
the petitioner has been prohibited or 
debarred from professing practising and 
propagating his religion. A good deal 
material has been placed on the record 
to show that the entire math is being 
guarded by police constables but that 
does not mean that the petitioner can- 
not be allowed-to enter the math pre- 
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mises and exercise the fundamental 
right conferred by Art. 25 (1) of . the 
Constitution. As regards the contra- 
vention of Clauses (b) and (d) of Article 
26 there is nothing in Ss. 46 and 4&7 
which empowers the Commissioner to 
interfere with the autonomy of the re- 
gious denomination in the matter of 
deciding as to what rites and ceremonies 
are essential according to the tenets of 
the religion the denomination professes 
or practises nor has it been shown that 
any such order has been made by the 
Commissioner or that the Assistant Com- 
missioner who has been, put in charge 
of the day-to-day affairs is interfering 
in such matters”, f 
these observations the impugned 
Act in that case was upheld by the 
Court, 


131. In T, Krishnan v. G, D, M. Com- 
mittee, AIR 1978 Ker 68 (at p. 90) a Full 
Bench of the Kerala High Court deal- 
ing with Arts. 25 and .26 observed: 


irene The real purpose and intendment 
of Articles 25 and 26 is to guarantee es- 
pecially to the religious minorities in 
this country the freedom to profess, 
practise and propagate their religion, to 
establish and maintain institutions for 
religious and charitable purposes, to 
manage its own affairs in matters of 
religion, to own and acquire properties 
and to administer such properties in 
accordance with law subject only to 
the limitations and restrictions indicat- 
ed in those Articles. No doubt, the 
freedom guaranteed by these two Arti- 
cles applied not merely to. religious 
minorities but to all persons (Article 25) 
and all religious denominations or sec- 
tions thereof (Article 26), But, in inter- 
preting the scope and content of the 
guarantee contained in the two Articles 
fhe Court will always have to keep in 
mind the real purpose underlying the 
incorporation of these provisions in the 
fundamental rights chapter. When a 
challenge is raised before a court against 
the validity or any statute as contra- 
vening the fundamental rights gua- 
ranteed- under Arts, 25 and 26 tt is from 
the above perspective that the Court will 
approach the question and the tests to 
be applied for adjudging the validity of 
the. statutes will be the same irrespective 
of whether the person or denomination 
complaining about the infringement of 
the said fundamental right belongs to a 
religious minority or nof,” 
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132. In Ramalingayya v. The Com- 
missioner of Charitable. and Hindu re- 


ligious Institutions & Endowments, ILR 
(1971) Andh Pra 320 dealing with ‘re- 
ligious denomination’ the Andhra Pra- 
desh High Court held: 


“Thus it is the distinct common faith 
and common spiritual organisation and 
the belief in a particular religious 
teacher of philosophy on which the re- 
ligious denomination is founded or 
based, that is the essence of the matter, 
but not any caste or sub-caste or a par- 
ticular deity worship by a particular 
caste or community”. 


133. In United States v, Danial 
Andrew Seeger, (1965) 13 Law ed 2d 733 
the U, S. Supreme Court had to construe 
the provisions of S. 6 (j) of the Univer- 
sal Military Training and Service Act 
of 1948 which, as a prerequisite of ex- 
empting a conscientious objector from 
military .service, requires his belief in a 
relation to a Supreme Being involving 
duties superior to those arising from any 
human relation. Defendants claim to 
exemption as conscientious objector 
was denied after he, professing religious 
belief and faith and not disavowing, al- 
though not clearly demonstrating, any 


belief in a relation to a Supreme Being, 


stated that “the cosmic order does, per- 
haps, suggest a creative intelligence” 
and decried the tremendous “spiritual” 
price.man must pay for his willingness 
to destroy human life. The expression 
‘Supreme Being’ was liberally constru- 


ed. 


134. The Court dealing with the idea 
of God quoted from various religious 
teachers thus: i 


“The community of all peoples is one. 
One is their origin for God made the en- 
tire human race live on all the face of 
the earth, One, too, is their ultimate 
end, God. Men expect from the varjous 
religions answers to the riddles of the 
human condition: What is man? What 
is the meaning and purpose of our lives? 
What is thẹ moral good and what is sin? 
What are death, judgment, and retribu- 


“Ever since primordial days, numerous 
peoples have had a certain perception 
of. that hidden power which hovers over 
the course. of things and over the events 
that make up the lives of men; some 
have even come to know of a Supreme 
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` at all, 
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Religions in an ad- 
vanced culture have been able to use 
more refined concepts and a more deve« 
loped language in their struggle for am. 


‘answer to man’s religious questions..:...: 


The proper question to ask. th>refore, 
is not the futile one, Do you believ. in 
God? but rather, What kind o° God -do 
you believe in? 


“Instead of -positing a personal God. 
whose existence man can neither prove. 


nor disprove, the ethical concent :s, 
founded on human exverience. It is. 
anthropocentric, not theocentric. Beli- 


gion, for all the various definitions that 
have been given of it, must surely mean’ 
the devotion of man to the highest ideal’ 
that he can conceive. And that ideal is* 
community of spirits in which the latent’ 
moral potentialities of men shall have’ 
been elicited by their reciprocal endea-' 
vours to. cultivate the best in their fel~ 
low men. What ultimate reality is; we’ 
do not know; but we have the faith that 
it expresses itself in the human wordt 
as the power which inspires in men 
moral purpose.” E 


135. On an analysis of the aforesaid 
cases it is evident that even assuming 
that the Society or Auroville was a 
religious. denomination, clause (b) of’ 
Art, 26 guarantees to a religious de- 
nomination a righ, to manage its own 
affairs in matters of religion, It will be 
seen that besides the right to manage 
its own affairs in matters of religion, 
which is given by clause (b), the next’ 
two clauses of Art. 26 guarantee to a 
religious denomination the right to av- 
quire and own property and to admin- 
ister such property in accordance with. 
law. The administration of its property: 
by a religious denomination has thus: 
been placed on a different footing from 
the right to manage its own affairs in: 
matters of religion. The latter is a 
fundamental right which no legislature 
can take away, whereas the former can | 
be regulated by laws which the legisla- 
clear, 
therefore, that questions merely relating 
to a religious group or institution are 
not matters of religion to which cl. (b) 
of the article applies. The impugned 
Act had not taken away the right of 
management in matters of religion of aj 
religious denomination, if the Society) 
or Auroville is a religious denomination 
-rather it has, taken away “they. 


> as 
Oe Mote. 
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right of management of the property of 
Auroville. 

136. Thus the impugned Act neither 
violates Art, 25, nor Art. 26 of the Con- 
stitution. . 

137. The impugned Act was also feeb- 
ly sought to be challenged as violating 
Arts. 29 and 30 of the Constitution. We 
are at a loss to understand how these 
two articles have any bearing on the 
impugned Act. These two articles confer 
four distinct rights : 


(i) Right of any section of citizens to 
conserve its own language, script or cul- 
ture (Art. 29 (1).) 

(ii) Right of all religious or linguistic 
minorities to establish and administer 
educational institutions of their choice 
(Art. 30 (1).) 

(iii) Right of an educational institu- 
tion not to be discriminated against in 
matter of state aid on the ground that 
it is under the management of a minor- 
ity (Art. 30 (2).) 


(iv) Right of a citizen not to be denied 
admission into a state maintained or 
state aided educational institution on 
grounds only of religion, race, caste, 
language (Art. 29 (2).) 

138. The impugned Act does not seek 
to curtail the rights of any section of 
citizens to conserve its own language, 
script or culture conferred by Art, 29. 
In order to claim the benefit of Art. 30 
(1) the community must show : (a) that 
it is a religious or linguistic minority, 
(b) that the institution was established 
by it. Without satisfying these two con- 
ditions it cannot claim the guaranteed 
rights to administer it. 


139. In re. The Kerala Education Bill, 
1959 SCR 995: (AIR 1958 SC 956), Arti- 
cle 30 (1) of the Constitution which 
deals with the right of minorities to 
establish and administer educational in- 
stitutions, came for consideration, The 
Kerala Education Bill, 1957, which had 
been passed by the Kerala Legislative 


Assembly was reserved by the Governor. 


for consideration by the President, 


140. The contention of the State of 
Kerala was that the minority communi- 


ties may exercise their fundamental 
right under Article 30 (1) by establish- 
ing educational institutions of their 


choice wherever they like and admin- 
ister the same in their own way and 
need not seek recognition from the Gov- 
ernment, but that if the minority com- 
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- munities desire to have State recognition 
they must submit to the terms imposed, 
as conditions precedent to recognition, 
on every educational institution, The 
claim of the eductional institutions of 
the minority communities, on the other 
hand was that their fundamental . right 
under Art. 30 (1) is absolute and could 
not be subjected to any restriction 
whatever. This Court, however, did nof 
accept the extreme views propounded 
by the parties on either side but 
tried to reconcile the two. It observed 
(at pp. 984 & 995 of AIR): 


“Article 29 (1) gives protection to any 
section of citizens residing in the terri- 
tory of India having a dis'incy language, 
script or culture of ils own, right to con- 
serve the same......... the distinc! langu- 
ages, script or culture of a minority com- 
munity can best be conserved by ané 
through educational institutions, for it 
is by education that their culture can be` 
inculcated into the impressionable muid 
of Ihe children of their community, It is 
through educational institutions that the 
language and script of the minority 
community can be preserved, improved 
and strengthened, It is, therefore, that 
Art. 30 (1) confers on all minorities, 
whether based on religion or language, 
the right to establish and administer 
educational institutions of their choice. 
The minorities, quite understandably, 
regard it as essential that the education 
of their children should be in accord- 
@Mce with -the teachings of their religion, 
and they hold, quite honestly, that such 
an education cannot be obtained in 
ordinary schools designed for all the 
members of the public but can only be 
secured in schools conducted under the 
influence and guidance of people well 
versed in the tenets of their religion and 
in the tradilions of their culture. The 
minorities evidently desire that educa- 
tion should be imparted ito the children 
of their. community in an atmosphere 
congenial to the growth of their culture. 
Our Constitution-makers recognised the 
validity of their claim and to allay their 
fears conferred on them the fundamen~ 
tal rights referred to above. But the con- 
servation of the distinct language, script 
or culture is not the only object of choice 
of the minority communities, They also 
desire that scholars of their educational 
institutions should go out in the world 
well and sufficiently equipped with the 
qualifications necessary for a useful 
career in life, But according to the Edu- 
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cation Code now in operation to which 
it is permissible to refer for ascertain- 
ing the effect of the impugned provi- 
sions on existing state of affairs, the 
scholars of unrecognised schools are not 
permitted to avail themselves of the op- 
portunities for higher education in the 
University and are not eligible for 
entering the public services. Without 
recognilion, therefore, the educational 
institutions established or to be estab- 
lished by the minority communities can- 
not fulfil the real objects of their choice 
and the rights under Art, 30 (1) cannot 
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be effectively exercised. The right to 
establish educational institutions of 
their choice must, therefore, mean the 


right to establish real institutions which 
will effectively serve the needs of their 
community and the scholars who resort 
to their educational institutions.” 

141. In Sidhaibhai Sabhai v. State of 
Bombay, (1963) 3 SCR 837 at p. 856: 
(AIR 1963 SC 540 at p. 547) dealing with 
Article 30 (1) of the Constitution, this 
Court held: 


“The right established by Art, 30 (1) 
is a fundamental right declared in terms 
absolute, Unlike the fundamental] free- 
dom guaranteed by Art, 19, it is not sub- 
ject to reasonable restrictions. It is in- 
tended to be a real righi for the protec- 
tion of the minorities in the matter of 
setling up of educational institutions of 
their own choice. The right is intended 
to be effective and is noi to be whittled 
down by so-called regulative measures 
conceived in the interesi not of the mino- 
rity educational institutions, but of the 
public or the nation as a whole. If every 
order which while maintaining the 
formal character of a minority institu- 
tion destroys the power of adminislra- 
tion is held justifiable because it is in 
the public or national interest, though 
not in its interest as an educational in- 
stitution, the right guaranteed by Arti- 
cle 30 (1) will be but a “teasing illu- 
sion”, a promise of unreality. Regula- 
tions which may lawfully be imposed 
either by legislative or executive action 
as a condilion of receiving grant or of 
recognition must be directed to making 
the institution while retaining its char- 
acter as a minority institution effective 
an educational institution. Such regula- 
tion must satisfy a dual test — the test 
of reasonableness, and the test that it is 
regulative of the educational character 
of the institution and is conducive to 
making the institution an effective 
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vehicle of education for the minority 
community or other persons who resort 
to it” 

142, In State of Kerala v. Mother Pro- 
vincial (1971) 1 SCR 734 (AIR 1970 
SC 2079), the provisions of 'he Keraixz 
University Act, 1969 which was passed 
to reorganise the University of Kerala 
with a view to establishing a leaching, 
residentia] and affiliating University for 
the southern districls of the State of 
Kerala, were challenged, Some of the 
provisions affected private colleges, 
particularly those founded by minority 
communilies in the State. Their consti- 
tutional validity was challenged by some 
members of those communities on vari- 
ous grounds in writ petitions filed in the 
High Court. This Court held (Para 10 of 
ATR) : 

“The minority institutions cannot bë 
allowed to fall below the standards of 
excellence expected of educational insit- 
tutions, or under the guise of exclusive 
right of management, to decline to fol- 
low the general pattern. While the man- 
agement must be lefi to them, they may 


be compelled to keep in step with 
others,” 
143. On an analysis of the two arti- 


cles. Ari, 29 and Art. 30 and the three 
cases referred to above, it is evident 
that the impugned Act does not seek to 
curtail the right of any section of ati- 
zens to conserve ifs own language, script 
or culture conferred by Art. 29. The 
benefit of Art. 30 (1) can be claimed by 
the community only on proving that il 
is a religious or linguistic minority and 
that the institution was established by 
it. In the view that we have taken that 
Auroville or the Society is not a reli- 
gious denomination, Arts. 29 and 30 
would not be attracted and, therefore, 
the impugned Act cannot be held to he 
violative of Arts. 29 and 30 of the Con- 
stitution. 


144, This leads us to the third ground, 
namely, the impugned Act being viola- 
tive of Art, 14 of the Constitution inas- 
much as Sri Aurobindo Society has been 
singled out for hostile treatment, and 
the legislation is against this particular 
instilution, In order te appreciate this 
argument it would be necessary to refer 
to the circumstances which led to’ the 
passing of the impugned Act, 

145, Sri Aurobindo Society is a society 
regislered under the West Bengal Socie- 
ties Registration Act, 1961. The main 
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objective of the Society is inter alia to 
make known to the members and people 
in general the aims and ideals of Sri 
Aurobindo and the Mother; their system 
of Integral Yoga and to work for its 
fulfilment in all possible ways and for 
the adoption of a spiritualised society as 


envisaged by Sri Aurobindo. The Society, 


was engaged right from its inception in 
collecting funds for the promotion of 
works of Sri Aurobindo and the Mother. 
The Society. contributes funds to Sri 
Aurobindo Ashram and its international 
As the 
work of the Society began to grow it 
needed larger and larger funds for the 
sustenance of its own activities. In due 
course the Society opened several cen- 


tres all over India, particularly at Cal- 


cutta, Bombay, New Delhi and Madras. 
It has centres also in U.S.A, Zurich, 
Osaka and Nairobi, Sri Aurobindo 
Society has two registered offices, one at 
Calcutta and another at Pondicherry. In 
order to facilitate the work of Sri Auro- 
bindo Society to collect funds, on a re- 
presentation made by the Society the 
Income-tax Department of the Goyern- 
men; of India gave exemption to the 
Society from income-tax under S. 35 (D 
(iii) of the Income-tax Act. Income-tax 
exemption was claimed by the Society 
on the ground that it is engaged in edu- 
cational, cultural and scientific activities 
and social sciences research. It was on 
this understanding that the exemption 
from income-tax was granted to the 
Society and it is through this exemption 


that the Society had collected a huge. 


amount from the public, 


` 146. For the first few years the deve- 
lopment of Auroville showed a remark- 
able progress and development and 


things were growing at a rapid pace, A- 


number of Indians and foreigners set- 


` tled down in Auroville and devoted them- 


selves to various activities of planning, 
designing, agriculture, education, con- 
Struction and other-works such as those 
of handmade paper and other crafts 
and industries, - A remarkable harmony 
among members of Auroville was visible > 
and this gave a promise to the Govern- ` 
ment of India of an early fulfilmen; of 
the ideals for which Auroville was 


established and encouraged by UNESCO. 
and other international Coreen of 


the world. 


` 147, After the passing away of the 
Mother’ in 1973, however, the situation 


‘ehanged and the Government received 
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information that the affairs of the 
Society were hot being properly manag- 
ed, that there was mismanagement of 
the funds of the Society and diversion 
of the funds meant for Auroville 20 
other purposes. 


148. The accounts of Sri Aurobindo 
Society were audited up to the year 
ending 3ist Dec. 1974, For the years 
1960 to 1971 the audit was conducted by 
late Shri Satinath Chattopadhyaya, 
Chartered Accountant and for the years 
1972 to 1974 by Shri T. R, Thulsiram, 
Chartered Accountant and Internal 
Auditor of the Society, The letter ad- 
dressed by him to the President, Sri 
Aurobindo Society dated May 26, 1976 
relating to the affairs of Bharat Niwas 
as on 31st March, 1976 is a revealing one 
and the relevant portion is extracted 
below : 


“Thus we have an unutilised deficit of 
about 10 lakhs at the end of 31-12-1974 
and of about 12 lakhs at the end of 1975 
or up to 31-3-1976. The situation has 
not improved up-till now, The activities 
of construction have almost come to a 
close after 31-12-1974. Further, there 
are heavy bank overdrafts apart from 
the reduction in O. D, facilities ‘and 
freezing ot the money in O. D, accouni. 
Therefore, in these circumstances it is 
clearly seen ‘that Government monies 
received for the specific purpose of 
Bharat Niwas have been diverted for 
other purposes and there are no more 
free liquid resources either as cash of 
in bank accounts. So we cannot explain 
saying that monies are immediately 
available for construction and that the 
construction activities are being conti- 
nued without stop. This really is a 
serious matter that calls for the proper 
solution. 


Therefore, in the above circumstances 
it is absolutely necessary’ that _ earliest 
“steps be taken to correct the situation, 
before serious audit objections are raised 


by the Government Auditors. ‘We are 
afraid to say that we ourselves would 
be constrained to make a qualified re- 


port of audit, if the state of affairs does 
not get corrected immediately.” 


149. The situation in Auroville be- 
came so acute that-at the instance of 
the Ministry of Home Affairs, Govern- 
ment of India, an enquiry was conduct- 
ed in 1976 by the Chief Secretary, 
Pondicherry, into certain’ aspects of the 
functioning of Sri Aurobindo Society. 
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The report of the Chief Secretary men- 
tioned. instances of serious irregularities 
in the management of the Society, sus- 
pected misuse of funds and auditors 
comments about the misutilisation of 
funds and its diversion, and it was sug- 
gested that a further probe in the finan- 
cial matters of the Society and organi- 
sations connected with the Auroville 
Project may be made by a team of com- 
petent auditors, 


150. Considering the special position 

of Auroville as a cultural township of 
international importance, the substantial 
grants of the order of more than Ru- 
pees 90 lakhs given by the Government 
of. India and the State Governments to- 
wards the -fulfilment of the ideals of 
Auroville, the presence of q large- num- 
ber of foreigners in Auroville who had 
left their hearth and home for Auro- 
ville which had received sponsorship 
from Indian Government and UNESCO, 
the continued groupism and infighting 
which was bringing bad name to Auro- 
ville and the special responsibility of 
the Government of India in regard to 
the foundation and development of 
Auroville, the Government of India de- 
cided to set up a committee under the 
Chairmanship of the Lt, Governor of 
Pondicherry with the Chief Secretary of 
the Tamil Nadu and Additional Secre- 
tary of the Ministry of Home Affairs as 
members by a resolution of the Ministry 
oi Home Affairs, Government of India, 
dated 21st December, 1976. 
. 151. The: above Committee got a ‘wiiek 
audit. made of the funds of the Society 
and the grants: given .to the Society for 
Auroville through a team of competent 
auditors., 

“452; An important finding of this 
Committee was that the earlier appre- 
hension about instances of serious ir- 
regularities .in. the management -of the 


Society, misutilisation of the funds, and 


the diversion was confirmed. This com- 
mittee . also submitted to the Govern- 
ment of India two volumes of the audit 
report. - Some of the other important 
findings of .the Committee based on 
audit reports- were as follows. : 

“The professional services destined 
from architects for the contruction. of 
Phase I of Bharat Niwas were not rend- 
ered by them and still full payment was 
made to these architects, ~ 


URs. 13.30 lacs sanctioned by various 
State Governments for construction -ọf 
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-pavilions of their respective States wero 
-diverted and utilised towards constru- 


tion in Bharat Niwas for common zone 
facilities — - this was without the ap- 
proval of the State Government, 

“Whilst the books of Bhara, Niwas 
show that there was an unutilised ba- 
lance of Rs. 22.64 lacs the Project was 


without any liquid resources — thus 
showing that moneys received out of 
Govt, grants were diverted for other 


activities notwithstanding that this pesi- 
tion was brought to the notice of the 
Society by-their statutory auditor in its 
letter dated 26-5-1976. 

“Although there was no fresh receipt 
of steel in Bharat Niwas Phase 2 the 
stock was purportedly revalued at 4 
higher rate of Rs. 2,000 per metric ton 
against the earlier rate-of Rs, 1,700 per 
metric ton adopted on 31-12-1973. This 
resulted in an overstatement of the 


‘‘value of stock to the amount of Ru- 


pees 42,000/-. 


“There was a transfer of materials of 
stock worth Rs, 2.30 lacs to Auro Stores 
by a journal entry on 31-12-1975, Aurc 
Stores is a concern of Navjattas, The 
audit team concluded that as a result of 
this there was an unreal expenditure 
which had not resulted in outflow of re- 
sources and resulted in overstatement of 
expenditure on Bharat Niwas. 

“An undischarged amount of Ru 
pees 1.45 lacs payable to the contractors 
Messrs E, C. C. Ltd. towards the con- 
struction of Bharat Niwas stood includ- 
ed in the total expenditure as on 31-12- 
1974 — the utilisation certificates fur- 
nished with regard to total expenditure 
were held to be incorrect to that extent. 

“Although materials purchased out of 
Govt. grants could not be hypothecated 
without the approval of the Government 
the Society hypothecated -steel from 
Auro Stores and obtained a loan of Ru-. 
pees 6.88 lacs from the State Bank of 
India resulting in an expenditure of 
interest charge of Rs. 9,561.40 which was 
held .to be inadmissiblé and an 


_ irregularity. 


“Although the Society completed con- 
struction of Health Centre in Dec. 1973 
at a total cost of over. Rs. 2 lacs and 
the Health Centre started functioning 
from Dec, 1973 the Society had’ nog fur- 
nished the utilisation certificate in the 
prescribed. form- nor was ‘the completion 
report -duly certified - ay the PWD ee 
orities. - - 
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“Rs. one lac was stated to have been 
received for the “Project of World Uni- 
versity” — and the money was stated to 
be utilised. There is no such World Uni- 
versity in Auroville, 

“A difference of Rs. 1,29,848/- was 
noticed in the case of the value of a 
piece of land purchased — the value of 
the land said to have been purchased 
and not entered in the register was Ru- 
pees 88,526/- and the amount said to 
have been paid in excess of the value 
for the land actually purchased was 
Rs, 31,322. ` 

“The operation of purchase of lands 
was through individuals who were given 
huge sums of money as advances. It 
was noticed that in one transaction an 
amount of Rs, 43,250/. representing the 
balance out of advance paid to one V. 
Sunderamurthy was adjusted as being 
the cost of stamp papers used during 
1971. The said individual had already 
taken into account the cost of stamp 
papers whilst adjusting all other ad- 
vances during 1971. The voucher for 
this amount also did not give the details 
of the document numbers in respect of 
which stamp papers worth Rs, 43,250/- 
were used. 

“In 1975-76 land to the extent of 23.86 
acres was purchased at the cost of Ru- 
pees 91,496/. but was registered in the 
names of four individuals and the value 
of the lands so registered in individual 
names were treated as advances to these 
individuals. The names of these indi- 
viduals were “Maggi”, “Kali”, “Shya- 
mala” and “Ravindra Reddy”. 

“The audit team found that assets and 
liabilities of the project were overstated 
to the extent of Rs, 5,10,670. 


“The balance-sheet of Auroville pro- 


ject has been so framed that the assets 
side does not throw any light as to whe- 
ther the corresponding assets from dona- 
tions have been acquired and the pro- 
blem is aggravated by the fact that a 
register of assets is not maintained. 
“There was a complete lack of finan- 


zial control which was the most serious, 


drawback of the system and this want 
of financial control was revealed in a 
number of established and conventional 
procedures which would have serious 
implications, 

“It was not possible for the Audit 
Team to establish nor the Society could 
establish that moneys paid were really 
exchanged with certain materials or 
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The lack 
of adequate scrutiny resulted in the fact 
that in most of the cases the bills were 
not supported by adequate details of 
materials having been passed, 


“The expenditure of Auroville pro- 
ject working out to nearly 3 crores, there 
was no system of control of expenditure 
— no rules and regulations or proce- 
dures according to which a particular 
individual or office bearer could incur 
an expenditure only up to a particular 
limit and not above that. Persons who 
were authorised to operate bank ac- 
counts had full authority to draw as 
much as they wanted and there was no 
system of reporting or feed-back. 


“In view of the large scale construc- 
tion activities, large amounts of stores 
materials of various descriptions were 
being handled by the project. We have 
not come across proper records of stores 
and stock accounts being maintained by 
the project. This indeed was a serious 
drawback since in the absence of such 
a system it was not possible to verify 
from the records that the moneys which 
were shown as having been spent for 
purchase of materials were really 
paid in exchange of the materials of the 
required quantity and quality and whe- 
ther the material purchased was ac- 
tually received by the project, whether 
the quantity which was shown as hav~ 
ing been utilised for the construction 
has been actually so utilised and the 
balance of stores which were represent- 
ed by the value was the real balance 
representing the various stock items. 

“Huge amounts of cash were being 
handled by persons operating the main 
account and the number of individuals 
who were given advances—there was no 
system under which cash could be veri- 
fied at any interval. 

“Even apart from the audit report, 
one very important point may be men- 
tioned. The Society has been claiming 
that they have been holding more than 
Rs, 20 lacs in reserve in the account of 
Aurobindo Society to meet their obli- 
gations with regard to Auroville, And 
Yet the Society has incurred heavy 
debts in the name of Auroville and al- 
located huge accumulation of interesst 
to the extent of Rs. 20 lacs.” 


153. The Committee came to the con- 
clusion that the time was ripe for taking 
recourse to eiher of the following two 
alternatives i 
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(a) Incorporation of Sri Auroville So- 
ciety by a statute: as a society of 
national importance and bringing it 
under Entry 63 of the Union List of the 
Seventh Schedule of the Constitution; 

(b) Takeover of the management- of 
Auroville project by the Government 
for a limited period by lagislation under 
Art. 31A (1) (b) of the Constitution. 

154. There was an intensive examina- 
tion of the Committee’s report as also of 
the audit report. All kinds of possibili- 
ties were explored by the Government 
of India for remedying the situation in- 
cluding several discussions with the 
managers of the Sri Aurobindo Society. 


155, At the same time, it was apparent 
that the Government grants which were 
given for the construction works re- 
mained unutilised and diverted. The 
construction work itself was stagnant, 
The Auroville township had been con- 
ceived to be spread over 10 sq. miles 
(minimum) for about 50,000 people, Con- 
sidering the multi-dimensional task, the 
work which was accomplished by 1976 
was not even marginal, I; became ob- 
vious that the work had already come to 
a standstill and that there was not much 
prospect of further growth of Auroville. 

156. On a close examination of the 
audit report certain clarifications were 
sought from those at the helm of the 
affairs in the Sri Aurobindo Society on 
various points which had come to light 
through the audit report, An extensive 
correspondence on this subject was, 
therefore, undertaken, The Government 
of India received from the Sri Aurobindo 
Society answers which were often eva~ 
sive and which only confirmed the find~ 
ings of the Committee’s report and audit 
report. 


157. It may also be mentioned that 
the atmosphere in Auroville became so 
bad that it gave rise to law and order 
problem. The Governmen; of Tamil 
Nadu was obliged several times to pro- 
mulgate orders under S, 144 Cr. P. C. 
Even so, the situation remained so bad 
that there were about three instances in 
which residents of. Auroville sustained 
injuries because of fighting between 
groups, 


158. The Government of India exa- 
mined the charges and .counter-charges 
in detail. Union Education. Minister also 
- paid a visit to , Auroville towards the 
end of October, 1980. Thus after full 
consideration of various aspects of the 
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problem, the Government of India de- 
cided to take recourse to the promulga- 
tion of an ordinance. Accordingly, the 
impugned ordinance was promulgated 
on 10th November, 1980. 


159. Mr, K. K. Venugopal, appearing 
for the petitioners, however. referred to 
the decision of the respective Minisfries 
on the audit report. During October- 
November, 1979, he contended, the Mi- 
nistry of Education and the Ministry of 
Home Affairs took decisions on six 
major points, One of the points on which 
decision was taken was that there were 
no legal grounds for takeover of Auro- 
ville: neither the Government was 
interested. This decision, among others 
was later on endorsed by the respective. 
Union Ministers. The report submitted 
by Mr. P. P. Srivastava, Joint Secre- 
tary, Ministry of Home Affairs, who 
visited Pondicherry and Auroville on a 
fact finding mission from 8th to 10th 
October, 1980, contained the following 
observation : ' 


“All along the view of the Ministry of 
Home Affairs has been that there is no 
case of takeover of the administration of 
Auroville. This is an internal matter and 
the Government need not interfere. The 
Government of Tamil Nadu should be 
asked to depute two officers to help the 
Sri Aurobindo Society for administering 
the finances and the administration.” 


160. The contention of Mr. Venn- 
gopal is that the audit report had once 
been considered and the Government 
did not choose to take any further steps 
on the assurance given on behalf of the 
Society that the irregularities pointed 
out by the audit report will he rectified 


and proper management would be car- 


ried out in future, There was absolutely 
no reason for Government to have come 
forward with the proposal of the im- 
pugned Ordinance or the impugned Act 
taking over the management of the 
Auroville from the Society. The- cireum- 
stances obtaining on the date of the im- 
pugned Ordinance or. the impugned Act 
were the relevant considerations for the 
enactment. And the earlier repor, of the 
audit which had already been consider- 
ed by the Government and the irregu- 
larities having been condoned, they can- 
not be made the basis for the impugned 
Ordinance or the Act, 


161. For the respondents, however. 
it is contended that despite the assur- 
ance given. by the office-bearers of the 
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Society nothing tangible had heen don® 
and the condition of the institution was 
- going from bad to worse. 


162, The Government was involved 
' in this case inasmuch as it was at the 
instance of the Government that the 
UNESCO and other members of UNES- 
CO had generously donated for the 
construction of Auroville, the cultu- 
ral township to the tune of crores of 
rupees. It was, therefore, a matter of 
‘vital concern for the Government of 
India to see that the donation so gene- 
rously received from Government of 
India and from other States as also from 
abroad were properly utilised to carry 
out the mission of Sri Aurobindo and 
‘the Mother. 


163, In view of the pxeualling situa- 
tion in the Auroville and the Society 
the only way to put the management on 
the wheels was to take over the manage- 
ment of the institution. 


164. It was further contended by -Mr. 
Venugopal that if the menagement of 
the institution had been taken over by 
the Government on the ground of mis- 
management, there could be other insti- 
tutions where similar situation might be 
prevailing. There should have been a 
general legislation rather than singling 


‘out Sri Aurobindo Society for hostile 
‘treatment, 
165, The argument cannot be accept- 


ed for two reasons, Firstly, because il 
has not been pointed out which were 
the other institutions where similar 
situations were prevailing. Besides, there 
is a uniqueness with this institution in- 
asmuch as the Government is also in- 
volved, Even a‘single institution may be 
taken as a class. The situation prevailing 
in .the Auroville had converted the 
dream of the Mother into a nightmare. 
There had arisen. acute law and order 


situation in the Auroville, numerous 
cases were pending against various 
foreigners, the funds meant for the 


Auroville had been diverted towards 
other purposes and the atmosphere was 
getting out of hand. In the circumstances 
the Government intervened and promul- 
jgated the Ordinance and later on sub- 
\stituted it by the impugned enactment. 
It cannot be said that it is violative of 
Art. 14 on that account, We get support 
fio our view from the following deci- 
‘isions, > 


166, In Budhan Chowdhury v, State 
ef Bihar, (1955) 1 SCR 1045 : (AIR: 1955 
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SC 191) a Constitution Bench of seven 
Judges of this Court explained the true 
meaning and scope of Article 14 as fol- 
lows (at p. 193 of AIR): 

“It is now well established that while 

Art. 14 forbids class legislation, it does 
not forbid reasonable classification for 
the purposes of legislation. In order, 
however, to pass the test of permissible 
classification two conditions must be ful- 
filled, namely (i) that the classification 
must be founded on an intelligible dif- 
ferentia which distinguishes persons or 
things that are grouped together from 
others left out of the group and, (ii) that 
that differentia must have a rational 
relation to the object sought to be 
achieved by the statute in question. The 
classification may be founded on differ- 
ent bases, namely, geographical, or ac- 
cording to objects or occupation or the 
like, What is necessary is that thera 
must be a nexus between the basis of 
classification. and the object of the Act 
under consideration, It is also well 
established by the decisions. of this 
Court that Art. -14 condemns discrimina- 
tion not only by a substantive law but 
also by a law of procedure.” 
These observations were quoted with 
approval by this Court in Ram Krishna 
Dalmia v. Shri Justice S. R, Tendolkar, 
1959 SCR 279: (AIR 1958 SC 538). In 
this case the Court further laid down, 

“(a) that a law may be constitutional 
even though it relates to a single indi- 
vidual if, on account of some special 
circumstances or reasons applicable to 
him and not applicable to others, that 
single individual may be treated. as 8 
class by himself: 

(b) that there is always a” presump- 
tion in favour of the constitutionality of 
an enactment and the burden is upon 
him who attacks it to show that there 
has been a clear transgression of the 
constitutional principles; 


(c) that it must be presumed that the 
legislature understands and correctly 
appreciates the need of its own people, 
that its laws are directed to problems 
made manifest by experience and that 
its discriminations are based on ade- 
quate grounds; 

(d) that the legislature is free to re 
cognise degrees of harm and may con- 
fine its restrictions to those cases where 


. the need is deemed to be the clearest; 


(e) that in order to sustain the pre- 
sumption of constitutionality the court 
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may take. into consideration matters of 
common knowledge, matters of common 
report, the history of the.times and may 
assume every state of facts which can 
be conceived caine at the time of 
legislation; and 

(f) that while ‘good faith and know- 
ledge of the existing conditions on the 
part of a legislature are to be presum- 
ed, if there is nothing on the face of the 
law or the surrounding circumstances 
brought to the notice-of the court on 
which the classification may reasonably 
be regarded as based, the presumption 
of constitutionality cannot be carried to 
the extent of always holding that there 
must be some undisclosed and unknown 
reasons. for subjecting certain indi- 
viduals or corporations to hostile or dis- 
criminating legislation.” 


167. In Ram Prasad Narayan Sahi v. 
State of Bihar, 1953 SCR 1129: (AIR 
1953 SC 215) the Court of Wards had 
granted to the appellant a large area of 
land belonging to the Bettiah Raj which 
was then under the management of the 
Court of Wards, on the recommendation 
of the Board of Revenue, at half the 
usual rates. The Bihar Legislature pass- 
ed an Act called the Sathi Lands (Re- 
storation) Act, 1950 which declared that, 
notwithstanding anything contained in 
any law for the time being in force the 
settlement granted to the appellants 
‘shall be null and void and that no party 
to the settlement or his successors in 


interest shall be deemed to have ac-, 


quired any right or incurred any liabi- 
lity thereunder, and empowered the 
: Collector to eject the appellants if they 
refused to restore the lands, The appel- 
lants challenged the constitutionality of 
the Act under Art, 226. This Court held: 


“The dispute between the appellants 
and the State was really a private dis- 
pute and a matter to be determined by 
a judicial tribunal in accordance with 


the law applicable to the case, and, as. 


the Legislature had, in passing the im- 
_pugned enactment singled out the ap- 
pellants and deprived them of their 
right to have this dispute adjudicated 
upon by a duly constituted Court, the 
enactment contravened the provisions of 
Art. 14 of the Constitution which gua- 
rantees to every citizen the equal pro- 


tection of the laws, and was void. Leg- - 


jslation’ which singles out a particular 
individual from the fellow subjects and 
- visits him with a disability which is not 
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imposed upon the others. and against 
which even the right of complaint is 
taken away is highly discriminatory.” . 
The facts of this case are distinguishable 
from the case in hand. In that case the 
legislation was made only for a parti- 
cular person, In the cases in hand on 
account of the uniqueness of the institu- 
tion and on account of the involvement 
of the Government and the stake being 
a high one about public funds, Parlia- 
ment could take a particular institution 
as a class by itself, 


168, In Ram Chandra Deb v. State of 
Orissa, AIR 1959 Orissa 5, Sri Jagannath 
Temple Act, 1955 was sought to be chal- 
lenged being violative of Art, 14 of the 
Constitution inasmuch as the ‘legislature 
had made a separate Act for a parti- 
cular temple alone and there were ade- 
quate provisions in the Orissa’ Religious 
Endowments Act, 1951 which was the 
general Act applicable to all public tem- 
ples and religious institutions and con- 
tained adequate provisions to meet all 
situations. A similar contention as raised 
in the present cases was raised in that 
case that a particular temple had been 
singled out for hostile discrimination. It 
was contended that the Commissioner of 
Hindu Religious Endowments had ample 
powers under the Act to frame a scheme 
for the proper management of the tem- 
ple also and the legislature by enacting 
a separate piece of legislation for the 
temple alone ignoring the other temples 
of Orissa such as those at Bhubaneswar 
where also there might be similar mal- 
administration, had contravened Art. 14. 
This argument was, however, repelled 
by the Orissa High Court with the fol- 
lowing observations (Para 28) : 


“The principles underlying Art, 14 of 
the Constitution have been reiterated in 
several decisions of the Supreme Court 
and it is unnecessary to repeat them in 
detail. All that that article prohibits is 
class legislation and not reasonable 
classification for the purpose of legisla- 
tion so long as such classification is not 
arbitrary and “bears a rational relation 
to the object sought to be achieved by 
the statutes in question” ...... In Charan- 
jit Lal v. Union of India, 1950 SCR 
‘(ATR 1951 SC 41) a separate law 


to offend Art, 14 of the Constitution on 
the ground that there were special rea- 
sons for passing legislation for that com- 
pany.”. 
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When that case came up in appeal to 
this Court at the instance of the son of 
the petitioner, in Bira Kishore v. State 
of Orissa, (1964) 7 SCR 32: (AIR 1964 
SC 1501), this Court held: 


“There is no violation of Art. 14 of 
the Constitution. The Jagannath Temple 
occupies a unique position in the State 
of Orissa and is a temple of national im- 
portance and no other temple in that 
State can compare with it, It stands in 
a class by itself and considering 
the fact that it attracts pil- 
grims from all over India in large 
numbers, it could be the subject of spe- 
cial consideration by the State Govern- 
ment. A law may be constitutional even 
though it related to a single individual 
if on account of special circumstances 
‘Or reasons applicable to him and not 
applicable to others, that single indi- 
vidual mdy be treated as a class by him- 
self.” 


169. It was next contended that there 
were provisions in the Societies Reg- 
istration Act itself to meet the situation 
arising in Auroville There was no 
necessity for the impugned Ordinance 
or the enactment, Shri Venugopal re- 
ferred to the various provisions of the 
Societies Registration Act to show that 
it was open to the Registrar to call for 
an explanation from the Society for any 
illegality or irregularity committed by 
them or if there was a misappropriation 
of funds, inasmuch ‘as the Act was a 
self-contained Code and there was abso- 
lutely no justification for any ordinance 
or the enactment. The law and order 
situation also could be controlled by re- 
sorting to the provisions of the Code of 
Criminal Procedure. 


170. Whether the remedies provided 
under the Societies Registration Act 
‘were sufficient to meet the exigencies of 
the situation is not for the Court to de- 
cide but it is for the Government and if 
the Government thought that the condi- 
tions prevailing in the Auroville and the 
Society can be ameliorated not by re- 
sorting to the provisions of the Societies 
Registration Act but by a special enact- 
ment, that is an area of the Government 
and not Of the Court, 

171. Para 6 of the preamble of the 
Act gives the reasons for the enactment, 
H reads : 

“AND whereas pursuant to the com- 
plaints received with regard to misuse 
of funds by Sri Aurobindo Society, a 
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Committee was set up under the Chair- 
manship of the Lt, Governor of Pondi- 
cherry with representatives of the Gov- 
ernment of Tamil Nadu and of the Min- 
istry of Home Affairs in the Central 
Government, and the said Committee 
had after detailed scrutiny of the ac- 
counts of Sri Aurobindo Society found 
instances of serious irregularities in the 
management of the said Society, mis- 
utilisation of its funds and their diver- 
sion to other purposes.” 

On the basis of para 6 of the preamble 
it is argued that the grounds given were 
non-existent at the time of the impugn- 
ed Ordinance or the enactment and, 
therefore, the law made on that basis it- 
self is bad. 

172. We are afraid the argument has 
no substance. Obviously, there were 
serious irregularities in the management 
of the said Society as has been pointed 
out in the earlier part of the judgment. 
There has been misutilisation of funds 
and their diversion to other purposes. 
This is evident from the audit report. 
There was no material change in the 
Situation on the date of the impugned 
ordinance or the Act, rather the situa- 
tion had grown from bad to worse and 
the sordid situation prevailing in the 
Auroville so pointed out. by the parties 
fully justified the promulgation of the 
Ordinance and the passing of the enact- 
ment, Of course, each party tried to ap- 
portion the blame on the other, Whoso- 
ever be responsible, the fact remains 
that the prevailing situation in the 
Auroville was far from satisfactory, The 
amount donated for the construction of 
the cultural township Auroville and 
other institutions was to the tune of Ru- 
pees Rs. 3 crores. It was the responsi- 
bility of the Government to see that the 
amount was not misutilised and the 
management was properly carried out. 
So, the basis of the argument that the 
facts as pointed out in the preamble 
were non est is not correct. 

. 173. Mr. Venugopal tried to.explain 
the various adverse remarks made by_ 
the auditors. On a perusal of the audit 
report, which is a voluminous one, all 
We can say is that on the facts found by 
the audit committee, the report is rather 
a mild one. There seems to be serious 
irregularities in the accounts, A sub- 
stantial amount received by way of 
donations had not been properly spent, 
there being misutilisation and diversion 
of the funds. 
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174. The Attorney-General appearing 
for the Union of India contended that 
even assuming for the sake of argument, 
but not conceding that the facts brought 
to the notice of.the legislature were 
wrong, it will not be open to the Court 
to hold the Act to be bad on that ac- 
count, 


175. We find considerable force in 
this contention. The Cour; would not do 
so even in case of a litigation, which 
has become final on the ground that the 
facts or the evidence produced in the 
case were not correct, The Parliament 
had to apply its mind on the facts be- 
fore it, 

176. The Attorney-General also raised 
a sort of preliminary objection on be- 
half of the Union of India that in view 
of Art. 31A the petitioners could not 
challenge the Act on the ground of 
contravention of Art. 14 of the Consti- 
tution, In so far as it is material for 
the purposes of this case, Art. 31A 
reads: 

“31A. (1) Notwithstanding anything 
contained in Art. 13, no law providing 
for— 

ED E EE PE E TET TT, 

(b) the taking over of the manage- 
ment of any property by the State for 
a limited period either in the public 
interest or in order to assure the proper 
management of the property, 

(c) to (e) 

shall be deemed to be void on the 
ground that it is inconsistent with, or 
takes away or abridges any of the rights 
conferred by Art, 14 or Art, -19.” 
We find this argument to be plausibie 
bu; instead of expressing any concluded 
opinion on this point we preferred to 
deal with the various contentions raised 
by Mr. Venugopal on Art. 14 of the 
Constitution in view of the importance 
of the question involved in this case. 

177. A subsidiary point was further 
submitted by Mr. Venugopal that no 
qualifications have been prescribed and, 
therefore any person could be appointed 
as an administrator. We can normally 
assume that the Government would cer- 
tainly appoint a responsible person as 
an administrator especially when there 
is a heavy stake in which the Govern- 
ment of India is also involved inasmuch 
as at the instance of the Government 
the UNESCO gave financial support te 
the institution. 

178, It ,was. further submitted that 
the report of the Committee was a taint- 
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ed one as the Chairman, Kulkarni ang- 
the Secretary were parties, There is no 
foundation for this submission. 

179. We, therefore, hold that the im- 
pugned Ordinance or the impugned Act 
is not violative of Art. 14 of the Consti- 
tution: 

180, Now we turn to the last but not 
the least important ground of mala fides. 
The Act is sought to be challenged on 
the ground that it is mala fide. This 
argument is on the basis that Kirit 
Joshi, who had his own axe to grind in 
the matter, was instrumental in getting 
the impugned Ordinance and the Act 
passed, This argument has been advanc- 
ed only to be rejected, Allegations about 
mala fides are more easily made than 
made out. It will be too much to con- 
tend that Kirit Joshi, who was only an 
Educational Adviser to the Government 
of India, Ministry of Education and Cul- 
ture (Department of Education), was re- 
sponsible for the impugned enactment. 
The impugned enactment was passed 
following the due procedure and merely 
because he made a complaint about the 
situation prevailing in the management 
of Auroville and the Society, it cannot 
be said that the impugned enactment 
was passed at his behest. 

181, For the reasons given above all. 
the writ petitions must fail, In view of 
the -final decision on the writ petitions 
themselves, it is not mecessary to pass 
any specific order in the appeal filed 


State of Haryana 


. against the interim order in one of the 


writ petitions, The parties in the cir- 
cumstances of the case are left to bear 
their own costs. 

Petitions dismissed. 
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D. A. DESAI AND R. B. MISRA, JJ. 
Civil Appeal No. 3620 of 1982 (arising out 
of S. L. P. (Civil) No. 110 of 1980), Dj- 
16-11-1982. 


Harcharan, Appellant v. State of Haryana, 


_ Respondent. 


Civil P. C. (5 of 1908), O. 6, R. 17; O. 41, 
R. 3 and S. i51. — Land Acquisition Act 
(1894), S. 54 — Application for amendment 
of memo of appeal — Rejection merely on 


ground of delay, held, illegal. R. F. A. 
*R. F. A. No. 667 of 1973. Dj- 4-5-1979 
(Punj. & Har.). 
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No. 667 of 1973, D/- 4-5-1979 (Punj & Har), 

Reversed. 

Land Acquisition case — Application for 
amendment of memo of appeal seeking higher 
compensation on the allegation that acquired 
land had potentiality of building site — 
Reliance placed on decisions of the High 
Court itself — Application rejected by the 
High Court on the sole ground that it was 
submitted after a Japse of six years of filing 
of appeal — Order rejecting amendment, 
held, was liable to be set aside — Decisions 
relied upon provided a comparable yardstick 
for effectively disposing of real controversy 
and amendment was sought before the High 
Court proceeded to dispdse of the appeal. 
AIR 1978 SC 484, Rel. on; R. F. A. No. 667 
of 1973, Dj- 4-5-1979 (Punj & Har), Revers- 
ed. (Paras 5, 7, 8) 
Cases Referred: Chronological Paras 
AIR 1978 SC 484: (1978) 2 SCR 614 5 


Mr. K. B. Rohtagi, Advocate, for Appel- 
lant; Mr. R. N. Poddar, Advocate, for Re- 
spondent. 

ORDER :— Special Leave granted. 2 


2. By a notification dated June 29, 1966, 
under S. 4 of the Land Acquisition Act (‘Act 
for short), respondent-State of Haryana 
acquired land admeasuring 495 bighas, 9 bis- 
was and 12 biswansis pukhta situate in 
Village Faridabad, for the planned develop- 
nient of Sector 14 of Faridabad Complex. 
A declaration under S. 6 of the Act follow- 
ed. Thereafter’ the Land Acquisition Col- 
lector proceeded to determine the compensa- 
tion on the footing that the land was agri- 
cultural land. The measure of compensation 
determined by him was as under: (i) culti- 
vated Jand at. the rate of Rs. 190/- per biswas 
pukhta (ii) Banjar jadid and banjar qadia at 
the rate of Rs. 152/- per biswa pukhta and 
aii Ghair mumkin land at the rate of 

‘100/- per biswa pukhta. Various claim- 
Pe who were covered by the Award sought 
Teference under S. 18 of the Act. The learn- 
ed District Judge enhanced the compensation 


ip respect of some plantation land but other- 


wise affirmed the Award of the Land Acqui- 
sition, Collector. The present appellant filed 
t. F. A. No.- 667 of 1973 in the High Court 
of, Punjab & Haryana at Chandigarh. The 


High Court proceeded to ascertain and eva-. 


luate the market price of the land acquired 
as on the date of notification under.. Sec. 4 
of the Act. During the pendency of 
appeal the appellant moved an - application 
under O. VI, R. 17 read with O. XLI, R. 3 


ant Section 151 of the Code of Civil Proce-. 


- dore for amendment of the memorandum of 
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‘building 


the- 


appeal seeking higher. compensation on the 
allegation that the acquired land had the 
potentiality of a building site. The High. 
Court rejected the application by’ a_ cryptic 
order which reads-as under: , 

“We see no reason for the amendment, 
particularly after a lapse of six years of the 
filing of R. F. A. Dismissed.’ 

Hence this appeal by special leave. 

3. In the- application seeking leave to 
amend the memorandum of appeal the ap- 
pellant urged that in Regular First Appeal 
No. 416 of 1974 decided on April 4,. 1979, 
the High Court held that all lands in Ballabh- 
garh Faridabad Controlled Area between 
Delhi-Mathura Road and Agra Canal except 
a strip up to 500 feet along the Mathura 
Road had the same potentiality and awarded 
compensation for the land acquired for the 
development of Sector 16 of Faridabad Com- 
plex at the rate of Rs. 10/- per square yard. 
It was further alleged that in Regular Firs? 
Appeal No. 381 of 1977 and Regular First 
Appeal No. 563 of 1977, while evaluating 
the market value of the land for develop- 
ment of Sector 17 of the Faridabad Complex, 
the High Court was pleased to award com- 
pensation at the rate of Rs. 10/- per square 


yard on. the footing that the land had the 
potentiality of building site. It was also 
alleged that for the land acquired for 


development of Sector 13 of Faridabad Cont 
plex situated in Ballabhgarh Faridabad Con- 
trolled Area compensation was awarded by- 
the High Court at the rate of Rs. 10/- per 
square yard on the footing that the land hed 
the potentiality of building site. After recit- 
ing the aforementioned averments, the ape 
pellant had stated that the land involved in 
dispute and acquired for development of 
Sector 14 is situated in the Ballabhgarh 
Faridabad Controlled Area and must be held 
to have the same potentiality and, therefore, 
the compensation ought to be awarded on. 
the footing that it has the potentiality of a. 
site. The appellant accordingly . 
sought amendment of the Memorandum of , 
‘Appeal for change of ascertainment of com- 
pensation. It is this application which was | 
dismissed by the High Court in limine prin- 
cipally on the ground as transpires from the "i 
order extracted above that the application 
was moved nearly six years after the appeal 
was filed. 

4. It is a well settled principle that the 
best evidence with regard to evaluation of 
price of land in a proceeding for ascertain- 
ment of compensation for land acquired: 
under the Act and is the Award of the Court: 
subject of course, to the comparison of the.. 
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land areawise, topographywise and usewise. 
The appellant sought amendment relying “on 
this ‘principle. The question is whether ` the 
High Court was justified in. dismissing this 
petition in limine. Order VI, Rule 17 in 


terms provides that the Court may at any 
stige of the proceedings allow either party 
to alter or amend his pleadings in” such 


manner and on such terms as may be neces- 
sary for the purpose of detérmining the real 
questions in controversy between the parties. 


5. Appellant contends that his land is 
acquired; that it has the potentiality of a 
building site which can be used for industrial 
or commercial purposes; and that Faridabad 
Baliabhgarh Complex is primarily an indus- 
trial complex and, therefore, he must be 
awarded compensation on the footing that 
the land has the potentiality of a building 
site and not as has been done by the Land 
Acquisition Collector and the District Judge 
on the footing that it is agricultural Jand. 
Now, the principal and primary question 
while ascertaining compensation for land 
acquired under the Act is the market value 
of the land on the date of the notification 
under S. 4. The determination of this ques- 
tion depends upon the nature and potentiality 
of the land. It is the real question in con- 
troversy between the parties. To effectively 
and finally adjudicate this controversy neces- 
sary pleadings ought to be available. To 
highlight this real controversy it may become 
necessary to amend the pleadings, When an 
appeal is preferred the memorandum of 
appeal has the same position like the plaint 
in a suit because plaintiff is held to the case 
-pleaded in the plaint, In the case of memo- 
randum- of appeal same situation obtains in 
view of O. XLI, R. 3. The appellant is con- 
fined to and also would be held to the memo- 
randum of appeal. To overcome any con- 
tention that such is not the pleading the ap- 
pellant sought the amendment. It was de- 
clined on the sole ground that it was delayed 
by six years because the High Court does 
not refer to any other ground for 
this application.» The High Court has not 
held the averments in the application about 
the various decisions -rendered by the same 
High Court as being untrue or otherwise. 
Therefore, the foundation .for “the amend- 
ment is neither shaken nor 
We are, therefore, left to the only question 
whether the appellant should be denied an 
opportunity to agitate what is the market 
value of: the land and what would. be justly 
due-to him on the. ground: of ‘delay. in -mov- 
ing the application for amendment of’ plead- 
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rejecting 


knocked out. . 
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ings. We need not dilate on this question. 
in view of the decision of this Court in 


Ganesh Trading Co. v. Moji Ram, (1978) 2 
SCR 614: (AIR 1978 SC 484, para 2), wrens 
it has been observed as: under: 

“Procedural law is intended to facilitate 
and not to obstruct the course of substantive 
justice. Provisions relating to pleading in 
civil cases are meant to give to each side in- 
timation of the case of the other so thut it 
may be met, to enable Courts to determine 
what is really at issue between parties, and 
to prevent deviations from the course which . 
litigation on particular causes of action must 
take.” 

6. In that case an application for amend- 
ment of the plaint with a-view to altering 
the cause of action itself and to introduce 
indirectly through an amendment of his 
pleadings an entirely new or inconsistent 
cause of action, amounting virtually to the 
substitution of a’new plaint or a new cause 
of action in place of. what was originally 
there, was rejected by the High Court and 
the plaintiff’s revision petition to the High 
Court did not meet with success. This Court? 
granted the application for amendment simul- 
taneously observing that even: though this 
Court would not ordinarily interfere with- 
interlocutory orders, the Court felt compelled 
in order to promote uniform standards and 
views on questions basic for a sound admin- 
istration of justice and in order to preven? 
very obvious failures of justice, to interfere 
even in such a matter in a very exceptional 
case such as the one that wads before the 
Court. oe 

7. The position before us -is far better 
than the situation was before the Court in 
the aforementioned case. The appellant 
sought amendment relying upon the decisions: 
of the High Court itself and the decisions 
provided a comparable ‘yardstick for effec- 
tively disposing of the real controversy be- 
fore the High Court. and the amendment 
was sought before the High Court proceeded 
to dispose of the appeal. 

8. Accordingly, interest of justice demands 
that we allow the appeal, set aside the order 
of the High Court rejecting the application 
and grant the amendment ‘application an 
remit the matter to the High Court. The 
High Court will permit the respondent to raise 
any contention permissible in law and dispose 
of the appeal on merits. In the circum- 
stances of the case there will be no order as 
to costs. 

‘ Appeal allowed:. 
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(From: Bombay) 
A. P. SEN, E. S. VENKATARAMIAH 
AND R. B. MISRA, JJ. 

Civil Appeal No. 3379 of 1981, D/- 25-10- 
£982. 

State of Maharashtra, Appellant v. Nara- 
yan Shamrao Puranik and others, Respon- 
dents. 


(A) States Reorganisation Act (37 of 1956), 
S. 51 (3) — Power under — Can be exer- 
cised from time to time — Does not become 
obsolescent by lapse of time — Direction by 
Chief Justice of Bombay High Court that 
Judges and Division Courts of that High 
Court shall also sit at Aurangabad — Held 
valid. ATR 1958 Ker 188, Overruled; Deci- 
sion of Bombay High Court dated 14-12-1981, 
Reversed. (Bombay State Reorganisation 
Act (11 of 1960), S. 41; General Clauses Act 
(10 of 1897), S. 14). 


The order dated Aug. 27, 1981 by which 
the Chief Justice of the Bombay High Court, 
in exercise of his powers under sub-sec. (3) 
of S. 51 of the States Reorganisation Act, 
1956 with the prior approval of the Gover- 
nor of Maharashtra, directed that the Judges 
and Division Courts of the High Court of 
Bombay shall also sit at Aurangabad with 
- effect from Aug. 27, 1981 for the disposal 
of cases arising out of the Marathwada 
Region of the State of Maharashtra, is valid 
and does not suffer from any infirmity. 

E (Paras 2. 28) 

Merely because the bilingual State of Bom- 
bay was bifurcated into two separate States 
of Maharashtra and Gujarat under Sec. 3 
of the Bombay Reorganisation Act, 1960, it 
cannot be said that the High Court of Bom- 
bay is not the High Court-of a new State 
(Maharashtra) within the meaning of sub- 
section (1) of S. 49 of the Act. Conse- 
quently. the provisions of S. 51 of the Act 
are still applicable. That must be so be- 
cause the High Court of Bombay owes its 
principal seat at Bombay to the Presidential 
Order issued under sub-sec. (1) of S. 51 of 
the Act. It is significant to note that though 
-§. 28 (2) of the Bombay Reorganisation Act 
(1960) provides that the principal seat of the 
Gujarat High Court shall be at such place 
as the President may, by notified order. ap- 
point that Act contains no similar provision 
with regard to the principal seat of the High 





*This judgment is to be read in continuation 
to the one reported in ATR 1982 SC 1198. 
please — Ed. 
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Court of Bombay. That being so, the con- 
tinued existence of the principal seat of the 
Bombay High Court at Bombay is still 
governed by sub-section (1) of S. 51 of the 
Act. This is also made clear by the opening 
words of S. 41 of that Act. (Paras 12, 13} 
Tt cannot be said that the provisions of 
the Act and in particular of S. 51 were 
meant to be exercised either immediately or 
within a reasonable time of the reorganisa- 
tion of the States and therefore the exercise 
of the power by the Chief Justice under 
sub-section (3) of S. 51 of the Act appoint- 
ing Aurangabad as a place where the Judges 
and Division Courts of the High Court may 
also sit. after a lapse of 26 years, is consti- 
tutionally impermissible. The power of the 
President under sub-sec. (2) of S. 51 of the 
Act, and that of the Chief Justice of the 
High Court under sub-section (3) thereof are 
intended and meant to be exercised from 
time to time as occasion arises. as there is 
no intention to the contrary manifested in 
the Act within the meaning of S. 14 of the 
General Clauses Act. It cannot be said that 
sub-section (2) or (3) of S. 51 of the Act 
can be regarded as obsolescent. The opening 
words of S. 41 of the Bombay Reorganisa- 
tion Act. 1960 manifest a clear legislative 
intention to preserve the continued existence 
of the provisions contained in S. 51 of the 
Act. (Paras 14. 15) 
Secondly. in view of the Nagpur Pact. the 
persistent demand for permanent Bench at 
Aurangabad ever since formation of the 
bilingual State of Bombay and pendency of 
decision thereon by the Central Government, 
it could not be said that the exercise of 
power under S. 51 (3) had no nexus with the 
object or purpose sought to be achieved by 
the Act. (Paras 16. 18) 
Thirdly, there was no territorial bifurca- 
tion of the Bombay High Court merely be- 
cause the Chief Justice by the notification 
issued under sub-section (3) of S. 51 of the 
Act directed that the Judges and Division. 
Courts shall also sit at Aurangabad. 
(Para 25) 
Where there is only one Seat of the High 
Court, it must necessarily have all the attri- 
butes of the principal seat. But where the 
High Court has more than one seat, one of 
them may or may not be the principal seat 
according to the legislative scheme. It is 
both sound reason and commonsense to say 
that the High Court of Bombay is located 
at its principal seat at Bombay, but it also 


-bas a seat at the permanent Bench. at Nagpur: 


When the Chief Justice makes an order in 
terms of sub-section (3) of S. 51 of the Act 
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that Judges and Division Courts of the High 
Court shall also sit at such other places, the 
High Court in the generic sense has also a 
geat at such other places. (Para 20) 
The creation of a permanent Bench under 


sub-section (2) of S. 51 of the Aet brings. 


about a territorial bifurcation of the High 
Court. In contrast, the power of the Chief 
Justice to appoint under sub-section (3) of 
S. 51 of the Act the sittings of the Judges 
and Division Courts of the High Court for 
2 new State at places other than the place 
of the principal seat or the permanent Bench 
is in the unquestioned domain of the Chief 
Justice, the only condition being that he 
must act with the approval of the Governor. 
It is basically an internal matter pertaining 
to the High Court. He has full power, au- 
thority and jurisdiction in the matter of al- 
‘Jocation of business of the High Court 
which flows not only from the provision con- 
tained in sub-section (3) of- Section 51 
ave Act but inheres in him in the 
; ature of things. The opinion of the 
X Astice to appoint the seat of the High 
C. for a new State at a place other than 
the incipal seat under sub-sec. (3) of S. 51 
of the Act must therefore normally prevail 
because it is for the more convenient trans- 
action of judicial business. The non obstante 
clause contained in sub-section (3) of Sec. 51 
gives an overriding effect to the power of 
the Chief Justice. There is no territorial bi- 
furcation of the High Court merely because 
the Chief Justice directs under sub-section (3) 
of S. 51 of the Act that the Judges and 
Division Courts shall also sit at such other 
places as he may, with the approval of the 
Governor, appoint. C. A. No. 995 of 1957, 
D/- 22-7-1958 (Bom), Approved; AIR 1958 
Ker 188, Overruled. Decision of Bombay 
High Court dated 14-12-1981, Reversed. 
` (Para 25) 
(B) General Clauses Act (10 of 1897), Sec- 
tion 14 — Abrogation of Statute — Condi- 
tions precedent. 


Section 14 embodies a uniform rule of 
construction. That the power may be exer- 
cised from time to time when occasion arises 
unless a contrary intention appears is there- 
fore well settled. A statute can be abrogat- 
ed only by express or implied repeal. H 
cannot fall into desuetude or become in- 
operative through obsolescence or by lapse 


of time. (1931) 2 KB 215, Rel. on. 

(Para 15) 
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(1958) Civil Appeal No. 995 of 1957, Dj- 
22-7-1958 (Bom), Seth Manji Dana v. 
Commr. of L-T., Bombay 26, 27 
AIR 1958 Ker 188 19, 27 


(1931) 2 KB 215:144 LT 464:100 LJKB 
760, R. v. London County Councif AS 
SEN, J.:— This appeal by special leave 

is directed against the judgment and order 

of the Bombay High Court dated Dec. 14, 

1981. By its judgment the High Court struck 

down an order dated Aug. 27, 1981 by which 

the Chief Justice of the Bombay High Court, 

in exercise of his powers under sub-sec. (3) 

of S. 51 of the’ States Reorganisation Act, 

1956 (Act XXXVII of 1956) (for short ‘the 

Act’) with the prior approval of the Gover- 

nor of Maharashtra, directed that the Judges 

and Division Courts of the High Court of 

Bombay shall also sit at Aurangabad with 

effect from Aug. 27, 1981 for the disposal of 

cases arising out of the Marathwada region 
of the State of Maharashtra. 


2. By an order dated May 4, 1982 (since 
reported in AFR 1982 SC 1198), we allow- 
ed the*appeal and set aside the judgment of! 
the High Court since it did not appear to us 
that the impugned order issued by the Chief 
Justice suffered from any infirmity, legal or 
constitutional. We now proceed: to give ous}: 
reasons. 

3. By virtue of sub-section (f) of S. 49, 
the High Court of Bombay exercising im- 
mediately before the appointed day 
i.e. Nov. 1, 1956, jurisdiction in relation to 
the existing State of Bombay, was deemed 
to be the High Court for the new State of 
Bombay constituted under sub-section (1) of 
S. 8 of the Act. Immediately before the 
appointed day, i.e. on Oct. 27, 1956, the 
Central Government while  telegraphically 
communicating to the then Chief Justice 
(Chagla, C. J.) the issue of a Presidential 
Order under sub-sec. (1) of S, 51 of the Act 
appointing Bombay to be the principal seat 
of the High Court for the new State of 
Bombay with effect from Nov. 1, 1956, con- 
veyed that as from that date the High Court 
shall function only at that place unless the 
Chief Justice issued an order under sub-sec- 
tion (3) of S. 51 of the Act that temporary 
Benches may. also function at other places. 
The then Chief Justice was advised that he 
should issue such notification on the appoint- 
ed day, i.e. Nov. 1, 1956, for the establish- 
ment of Circuit Benches at Nagpur and Raj- 
kot with a view to preserve the continuity of 
judicial: administration, since the High Cour? 
of Madhya Pradesh had its principal seat at 
Nagpur and the. High Court of Saurashtra 
at Rajkot, prior to the appointed day. The 
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,then Chief Justice accordingly issued an 

order under sub-section (3) of S. 51 -of the 
Act with the prior approval of the Governor 
by which he appointed Nagpur and Rajkot 
to be places at which the Judges and Divi- 
sion Courts of the Bombay High Court 
would also sit with effect from Nov. 1, 1956. 
The two Benches at Nagpur and Rajkot con- 
tinued to function till May 1, 1960 when the 
bilingual State of Bombay was bifurcated 
into two separate States — The State of 
Maharashtra and the State of Gujarat — by 
the Bombay Reorganisation Act, 1960 (Act 
XI of 1960). 

4. Prior to the constitution of the States 
Reorganisation Commission in Dec. 1953, 
leaders of political parties from the Marathi- 
speaking areas in the Vidarbha and Marath- 
wada regions and of the then State of Bom- 
bay signed an agreement or pact called the 
Nagpur Pact on Sept. 23, 1953 which formed 
a basis for joint representation to the States 
Reorganisation Commission and . was the 
basis for the formation of Maharashtra as 
a new State for the Marathi-speaking -people 
of the former State of Bombay, the Vidarbha 


region of the former State of Madhya Pra-. 


desh, and the Marathwada region of the 
erstwhile State of Hyderabad. Clause (7) of 
the Nagpur Pact provides that the provision 
with regard to the establishment of a per- 
manent Bench of the High Court at Nagpur 
shall apply mutatis mutandis to the Marath- 
wada region. l 

5. It appears that due to continued 
demand of the people of Marathwada region 
for the establishment of a permanent Bench 
of the High Court at Aurangabad under 
sub-section (2) of Sec. 51 of the Act, the 
State Government first took up the issue 
with the then Chief Justice (Kantawala, C. J.) 
in 1977. On March 22, 1978, the State 
Legislative Assembly passed a unanimous re- 
solution supporting a demand for the estab- 
lishment of a permanent Bench of the ‘High 
Court at Auragabad to the effect: 


“With a view to save huge expenses and 
to reduce the inconvenience of the people 
of the Marathwada and Pune regions in 
cornection with legal proceedings, this 
Assembly recommends to the Government to 
make a request to the President to establish 
a permanent Bench of the Bombay High 
Court having jurisdiction in Marathwada 
and Pune regions, cne at Aurangabad and 
the other at Pune.” 

The said demand for the constitution of a 
pe'nonent Bench of the High Court at 
Aurangabad was supported by the State Bar 
Council of Maharashtra, Advocates’ Asso- 
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ciation of Western India, several bar asso- 
ciations and people in general. It is- neces 
sary here to mention that the resolution ` aš 
originally moved made a demand for the 
setting up of a permanent Bench of the High ° 
Court of Bombay at Aurangabad for the 
Marathwada region, and there was no refer- 
ence to Pune which was added by way of 
amendment. Initially, the State Government 
made a recommendation to the Central Gov- 
ernment in 1978 for the establishment of two 
permanent Benches under sub-sec. (2) of Secs 
tion 51 of the Act, one at Aurangabad and 
the other at Pune, but later in 1981 confined 
its recommendation to Aurangabad alone. 

6. The State Government thereafter took 
a Cabinet decision in Jan., 1981 ‘to establish 
a permanent Bench of the High Court at 
Aurangabad and this was conveyed by the 
Secretary to the Government of Maharashtra, 
Law & Judiciary Department; communicated 
by his letter dated Feb. 3, 1981 to the Regis- 
trar and he was requested, with the permis- 
sion of the Chief Justice, to submit pro- 
posals- regarding accommodation for ’. the 
Court and residential . bungalows for the 
Judges, staff, furniture etc. necessary for set- 
ting up the Bench. As a result of this com: 
munication, the Chief Justice wrote to the 
Chief Minister on Feb. 26, 1981 signifying 
his consent to the establishment of a perma- 
nent Bench at Aurangabad. After adverting 
to the fact that his predecessors had opposed 
such a move and had indicated, amongst 
other things, that such a step involved, as it 
does, breaking up of the integrity of the in: 
stitution and the Bar, which would neces- 
sarily impair the quality and quantity of the 
disposals, he nonetheless went on to say: . 


“As against that I am personally aware of 
the difficulties to which the litigant public of 
Marathwada is subjected to, in regard to 
their causes in this High Court since the 
Marathwada area became a part of the: Bom; 
bay State with effect from 1-11-1956, result- 
ing virtually in the stifling of the ‘genuine 
litigation therefrom. Grievances on . this 
count are many and genuine to my knows 
ledge. Establishment and continued exist- 
ence of the Benches in the High Courts of 
Madhya Pradesh, Uttar Pradesh, Bihar, 
Kerala, and a Bench at Nagpur in our own 
State, make it difficult for them to believe 
that their claim for a Bench alone is liable 
to be ignored because of any such view of 
the Law Commission or the Jurists. “This. 
only goes to deepen the bitterness and sense. 
of injustice that is prevalent among them.” . 

7. It however became evident by the 
middle of June, 1981 that the Central Gov- 
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ernment would take time in reaching a deci- 
_ gion on the proposal for the establishment 
of a permanent Bench under sub-sec, (2) of 
Section 51 of the Act at Aurangabad as. the 
question involved a much larger issue, viz. 


the principles to be adopted and the criterion - 


` Jaid down for the establishment of permanent 
Benches of High Courts generally. This 
meant that there would be inevitable delay 


in securing concurrence of the Central Gov- . 


ernment and the issuance of a Presidential 

Notification under sub-sec. (2) of S. 51 of 
' the Act. On June 19, 1981, the State Gov- 
ernment accordingly took a Cabinet decision 
‘that pending the establishment of a perma- 
nent Bench under sub-sec. (2) of S. 51 of the 
Act at Aurangabad for the Marathwada 


region, resort be had to the provisions of - 


sub-section (3) thereof. On.June 20, 1981, 
Secretary to the Government -of Maha- 
rashtra, Law & Judiciary Department wrote 
to the Registrar stating that there was a pos- 
sibility of the delay in securing concurrence 
of the Central Government and the issuance 
of a notification by the President under sub- 
section (2) of S. 51 of the Act for the .estab- 


lishment of a permanent Bench at Auranga-. 


bad and in order to tide over the difficulty, 
the provisions of sub-sec. (3) of Section 51 
of the Act may be resorted to and he there- 
fore requested the Chief Justice to favour 
the Government with his views in the matter 
at an early date. On July 5, 1981, the Law 
Secretary waited on the Chief Justice in that 
connection. On July 7, 981 the Chief Jus- 
tice wrote a letter to the Chief Minister in 
which he stated that the Law Secretary had 
conveyed to him the decision of the State 
Government to have a Circuit 
Aurangabad under sub-sec. (3) of Section 51 
pending the decision of the Central Govern- 
ment to establish a permanent Bench there 
under sub-section (2) of S. 51 of the Act. 
The Chief Justice then added : 


“J agree’ that some- such step is necessary 
in view of the preparations made by the 
Government at huge costs and the mounting 
expectations of the people there.” 

Rest of the letter deals with the problem of 


finding ‘residential accommodation for the. 
Judges, staff, increase in strength of Judges ‘ 


et cetera, . 


8. On July 20, 1981, the Law Secretary 
addressed a letter to the Registrar requesting 
-him to forward, with the permission of the 
‘Chief Justice, proposal as is required under 
sub-section (3) of S. 51 for the setting up of 


. a Bench at Aurangabad. In reply to the _ 
game, the Registrar by, his letter. dated. 
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July 24, 1981 conveyed that the Chief Justice 
agreed with-the suggestion of the State Gov- 


. ernment that action had to be taken under 
-sub-section (3) of S. 51 of the Act fop- which 


the approval of the Governor was ‘necessary 
and he enclosed a copy of the draft. order 
issue 
under sub-section (3) of S.. 51 of the Act. 
On Aug.. 10, 1981, the Law Secretary çon- 
veyed to the Registrar the approval -of the 
Governor. On Aug. 27, 1981, the Chief Jus- 
tice issued an order under sub-section (3) of 
S. 51 of the Act to the effect: 

> “In exercise of the powers conferred ‘by 
sub-section (3) of S. 51 of the States Reorga- 
nisation Act, 1956 (No. 37 of 1956) and all 
other powers enabling him in this behalf, the 
Hon’ble the Chief Justice, with the approval 
of the Governor of Maharashtra, is pleased 


_to appoint Aurangabad as a place at which 


the Hon’ble Judges and Division Courts’ of 
Bombay 

may also sit.” uc 
9. The High Court has set aside the 'im- 
pugned notification issued by the Chief Jus- 
tice under sub-section (3) of S. 51 of the. Act 
on the following grounds, namely: (1) The 
impugned order issued by the Chief Justice 
under sub-section (3) of S. 51 of the Act 
was not directly connected with or related - 


‘to problems arising out of the reorganisation - 


of the States i.e. there is no nexus between - 
the purpose and objects of the Act and the 
setting up of Aurangabad as a venue. for 
additional seat of the High Court, (2) The 
provisions of the Act and in particular of 
Section 51 were not intended to be operative 
indefinitely and they were meant to be exer- 
cised either immediately or within a reason- 
able time and therefore the exercise’ of the 
power by the Chief Justice under sub-sec. (3) 
of S. 51 of the Act appointing Aurangabad 
as a place where the Judges and Division 
Courts of the High Court may also sit after 
a lapse of 26 years is constitutionally im- 
permissible, (3) The State of Maharashtra 
was not a new State within the meaning of 
Section 51 read with S. 2 (1) of the Act “after 
the bifurcation of- the bilingual State of 
Bombay into “the State of- Maharashtra: and 
the newly constituted State of Gujarat under 
‘Section 3 of the Bombay Reorganisation 
‘Act, 1960 and therefore the power of the Pre- 
sident of India. to establish a permanent 


-Bench or Benches of the High Court -under 
-sub-section (2) of S. 51.of the Act and-that 
-of the Chief Justice to appoint with the 


prior ‘approval of the Governor a place , or 


ii where os Judges and the: Division 


reer) 


s.e. ` 


Courts of the High Court may also sit undey 
sub-section (3) thereof, can no longer be 
exercised, (4) The power conferred on the 
Chief Justice under sub-section (3) of S. 31 
“ef the Act to appoint a place or places 
where the Judges or the Division Courts of 
the High Court may also sit, does not in- 
clude a power tə establish a Bench of 
Benches at such places, and he had no power 
or authority under sub-sec. (3) of S. 51 of 
the Act fo issue administrative directions 
for the filing or institution of proceedings at 
such a place, and (5) The impugned notifica- 
tion issued by the Chief Justice under sub- 
section (3) of S. 51 of the Act was a colour- 
able exercise of power and therefore liable 
to be struck down. We are afraid, the High 
Court has proceeded on wholly wrong pre 
mises. 
10. Section 51 of the 
follows : 
“51. Principal seat and other places of sit- 
ting of High Courts for new States — 


(1). The principal seat of the High Court 
for a new State shall be at such place as the 
President may, by notified order, appoint. 

(2) The President may, after consultation 
with the Governor of a new State and the 
Chief Justice of the High Court for that 
State, by notified order, provide for the 
establishment of a permanent Bench or 
Benches of that High Court at one or more 
places within the State other than the prin- 
cipal seat of the High Court and for any 
matters connected therewith. z 


(3) Notwithstanding anything. contained’ in 
sub-section (1) or sub-section (2), the Judges 
and Division Courts of the High Court for 
a new State may also sif at such other place 
or places in that State as the Chief Justice 
may, with the approval of the Governor, 
appoint,” 

If. Three questions arise for consideration 
fm this appeal: (1) Whether the power of 
the President under sub-section (2) of S. 55 
of the Act or that of the Chief Justice of 
the High Court under sub-section (3) of Sec- 
tion 51 of the Act, can no longer be exer- 
cised due to lapse of time. (2) Whether the 
exercise of power by the Chief Justice under 
sub-section (3) of S. 51 of the Act appoint- 
ing Aurangabad to be a place at which the 
Judges and Division Courts of the High 
Court shall also sit is correfated to the re- 
organisation of the States, or has no nexus 
with the object and purposes sought to be 
achieved by the Act ang is only z part of 
the demand for decentralization of the 
administration of justice in general. (3) Whe- 


Act provides as 


State of Maharashtra v. Narayan. 


-AER 


ther the power of the Chief Justice under 
sub-section (3} of S. 51 of the Act does not 
include a power to establish a Bench or 
Benches at such place or places carving out 
territorial jurisdiction for such Benches and 
authorising the filing or institution of pro- 
ceedings at such places, 


12. It is difficult to agree with the High 
Court that the High Court of Bombay is not 
the High Court of a new State within the 
meaning of sub-section (1) of Section 49 of 
the Act, merely because the bilingual State 
of Bombay was bifurcafed into two separate 
States of Maharashtra and Gujarat under 
Section 3 of the Bombay Reorganization Act,| 
1960. Nor do we see any valid basis for the 
view taken by the High Court that the powe 
of the President to establish a permanent 
Bench or Benches of the High Court under 
sub-section (2) of Section 51 of the Act or 
that of the Chief Justice to appoint, with the} 
approval of the Governor, a place or places} 
where the Judges and Division Courts may 
also sit under sub-section (3) of Section 5} 
of the Act, can no longer be exercised, in 
relation to the High Court of Bombay. Tt 
was rightly not disputed before us. that the 
High Court of Bombay was the High Court . 
for the new State of Bombay within the 
meaning of ‘sub-section (1) of Section 49 of 
the Act and therefore the provisions. of See- 
tion 51 of the Act are still applicable. That 
must be so because the High Court of Bont-} 
bay owes its principal seat at Bombay to the 
Presidential Order issued under sub-sec. (1y 
of Section 51 of the Act. The expression 
“new State” occurring in sub-section (1) of 
Section 49 of the Act is defined in S. 2 @ 
to mean “a State formed under the provisions 
of Part H”. The State of Bombay was a 
new State formed under Section 8 of the, 
Act, which occurs in Part H. The Bombay 
Reorganization Act, 1960 (Act No: XI of 
1960) which reconstituted the erstwhile State 
of Bombay into the State of Maharashtra 
and the State of Gujarat provides, inter alia, 
by sub-sec. (1) of S. 28 that, as from the ap- 
pointed day, i>e. May 1, 1960, there shall be 
a separate High Court for the State of Guja- 
rat and that the High Court of Bombay shall 
become the High Court for the State of 
Maharashtra. Sub-sec. (2) of S. 28 of that 
Act provides that the principal’ seat of the 
Gujarat High Court shal! be af such place as 
the President may, by notified order, appoint. 
It is rather significant that the Bombay Re 
organization Act, 1960 contains no similay 
provision with regard to the principal seat of 
the- High. Court of Bombay. That being so,} 
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the continued existence of the principal seat 
fof the Bombay High Court at Bombay is still 
governed by sub-section (1) of Section 51 of 
fhe Act. This conclusion of ours is Te- 
inforced by the opening words of Section 41 
of that Act. which. provides for the setting up 
of a permanent bench of the Bombay High 
‘Court at Nagpur, and it reads: 


“41. Permanent Bench of Bombay High 
Court at Nagpur— Witheut prejudice to the 
provisions of Section 51 of the States Re 
organization Act, 1956, such Judges of the 
High Court at Bombay, being not less than 
three in number, as the Chief Justice may 
from time to time nominate, shall sit at Nag- 
pur in order to exercise the jurisdiction and 
power for the time being vested in that High 
Court in respect of cases arising in the dis- 
tricts of Buldana, Akola, Amravati, Yeotmal, 
‘Wardha, Nagpur, Bhandara, Chanda and 
Rajpura : À 

Provided that the Chief Justice may, in his 
discretion, order that any case arising in any 
such districts shall be heard at Bombay.” 

13. The legislative intent is clear and ex- 
plicit by the use of the words “Without pre- 
judice to the provisions of Section 51 of the 
States Reorganization Act, 1956”. The legis- 
lature pre-supposed the continued existence of 
Section 51 of the Act in relation to the High 
Court of Bombay. That shows: that while 
enacting Section 41 of the Act, Parliament 
retained the power of the President of India 
both under sub-section (1) and sub-sec. (2) 
of Section 51 of the Act and that of the 
Chief Justice under sub-section (3) thereof. 
iif there is continued existence of sub-sec. (1) 
Jof Section 51 of the Act in relation to the 
principal seat of the High Court for a new 
State, a fortiori, there is, to an equal degree, 
the continued existence of the provisions con- 
tained in sub-sections (2) and (3) of Sec. 51 
of the Act. This is also clear from the pro- 
visions of Section 69 ef the Act which in 
terms provides that Part V which contains 
jSection 51 of the Act shall have effect sub- 
ject to any provision that may be made, on 
er after the appointed day with respect to 
the High Court of a new State, by the Le- 
gislature or any other authority having power 
to make such provision, 


14. Nor can we subscribe to the proposi- 
tion that the power of the President under 
sub-section (2).of Section 51 of the Act, op 
{that of the Chief Justice of the High Court 
jof a new State under sub-section (3) of that 
jsection, can no longer be exercised due to 
jiapse of time. The High Court is of tha 
{view that the provisions of the Act and in 
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particular of Section 51 were meant to be 
exercised either immediately or within a 
reasonable time of the reorganization of the 
States and therefore the exercise of the pow 
by the Chief Justice under sub-section (3) of 
Section 51 of the Act appointing Auranga- 
bad as a place where the Judges and Divi- 
sion Courts of the High Court may also sit, 
after a lapse of 26 years, ię constitutionally 
impermissible. Any other view, according to} 
the High Court, is bound to give rise to a 
very anomalous situation as in nine out of 
sixteen States not affected by the Act, the 
creation of a permanent Bench of a High 
Court must be by an Act of Parliament while 
in seven new States formed under the Act, 
the same could be achieved by a Presidential 
Notification under sub-section (2) of Sec. 51 
of the Act. Furthermore, in States where 
the High Courts were established by Letters 
Patent, the powers conferred on. the Chief 
Justices of the High Courts qua sittings of 
single Judges and Division Courts can be 
exercised only with legislative sanction where- 
as under sub-section (3) of Section 51 it can 
be done by the Chief Justice of the High 
Court for a new State, with the approval of 
the Governor of that State. Such a construc- 
tion of the provisions of Section 51 of tho 
Act would, according to the High Court, re- 
sult in creating discrimination between the 
States. The reasoning of the High Court 
that the Act being of a transitory nature, the 
exercise of the power of the President under 
sub-section (2) of Section 51 of the Act, on 
of the Chief Justice under sub-section (3) 
thereof, after a lapse of 26 years, would be a 
complete nullity, does not impress us at all 
The provisions of sub-sections (2) and (3) of 
Section 51 of the Act are supplemental or 
incidental to the provisions made by Parlia- 
ment under Articles 3 and 4 of the Constitu- 
tion. Article 3 of the Constitution enahles 
Parliament to make a law for the formation 
of.a new State. The Act is a Jaw undes 
Article 3 for the reorganization of the States, 
Article 4 of the Constitution provides that the 
law referred to in Article 3 may contain 
“such supplemental, incidental and conse- 
quential provisions as Parliament may deem 
necessary”. Under the scheme of the Act, 
these powers continue to exist by reason of 
Part V of the Act unless Parliament by law 
otherwise directs. The power of the Pre- 
sident under sub-section (2) of Section 51 of 
the Act, and that of the Chief Justice of tha 
High Court under sub-section (3) thereof aro 
intended and meant fo be exercised from 


time to time as occasion arises, as there is 
Ro intention to the contrary manifested in 
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the Act within the meaning of Section 14 of 
the General Clauses Act. The High Court 
has assumed that the provisions of sub-sec- 
{tions (2) and (3) of Section 51 of the Act 
have ‘ebbed out’? by lapse of time. This 
assumption is plainly contrary to the mean- 
Jing and effect of Section 69 of the Act which 


in terms provides that Part‘V which contains - 
Section 51 of the Act, shall have effect sub- : 
ject to any provision that may be made on ` 
or after the appointed day with respect to. 


the High Court of any State,. by the Legisla- 


‘ture or any other authority having power to- 


[make such provision. 


15.. It is a matter of common knowledge ` 


that Parliament considered it necessary to 
reorganize the existing States in India and to 
provide for it and other matters connected 
therewith and with that end in view, the 
States Reorganization Act, 1956 was enacted. 
"As a result of reorganization, boundaries of 
various States changed. Some of the States 
` merged into other States in its entirety, while 
some States got split and certain parts there- 
_of merged into one State and other parts into 
„another. ‘These provisions were bound ta 
_ give rise, and did give rise, to various complex 
‘problems. These problems are bound to 
- arise from time to time. The Act is a per- 
‘manent piece of legislation on the Statuta 
Book. Section 14 of the General Clauses 
“Act, 1897 provides that, where, by any Cen- 
‘tral Act or Regulation, any power is con- 
‘ferred, then unless a different intention ap- 
pears, that power may be exercised from 
time to time as occasion arises. The section 
embodies a uniform rule of construction, 


That the: power may be exercised from time - 
to time when occasion arises unless a con-- 


trary intention appears is therefore well] 
settled. A statute can be abrogated only by 
express or implied repeal. It cannot fall into 
desuetude or become inoperative through ob- 
solescence or by lapse of time. In R. v. Lon- 
' don County Council, (1931) 2 KB. 215, 
Scrutton L. J. put the matter thus: 
’ “The doctrine that, because a certain num” 
ber of people do not like an Act and because 
a good many people disobey it, the Act- is 
therefore “obsalescent” and no one need pay 
any attention to it, is a very dangerous pro- 
position to hold in any constitutienal country. 
So long as an Act is on the statute book, the 
way to get rid of it is to repeal or alter it in 
Parliament, not for subordinate bodies, who 


are bound to obey the law, to take upan 


ithemselves to disobey an Act of Parliament. 
As to the theory of desuetude, Allen in his 
‘Law in the Making’ 5th Edn. p. 454 ob- 
Serves: o i D ua 
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“Age cannot wither an Act of Parliament, 

and at no time, so far as I am aware, has dt 

ever been admitted in our jurisprudence that: - 

a -statute might become inoperative. through. - 

obsolescence,” 

The learned author mentions that there was 


_at one time a theory which, in the name of 


‘non-observance’, came very near to the 
doctrine of desuetude, that if a statute had 
been in existence for any considerable periog 
without ever being put into operation, it may 
be of little or no effect, The rule concerning 
desuetude has always met with such general 
disfavour that it seems hardly profitable to - 
discuss it further. It cannot be said that sube . 

section (2) or (3) of Section 51 of the Act 
can be regarded as obsolescent. The opening 
words of Section 41 of the Bombay Rẹ 
organization Act, 1960 manifest a clear legighic 
tive intention to preserve the continued exis! 

ence of the provisions contained in Sec; 51] ' 
of the Act. It was as recent as December 8, 
1976 that the President issued a notification 


‘under sub-section (2) of Section 51 of the 


Act for the establishment of a permanent 
Bench of the Rajasthan High Court at Jaipur. 
The High Court is therefore not right in ob 












the Act were not intended to be operative in-ł- : 


definitely and they were meant to be exercised} ~ - 
either immediately or within a reasonable}... 


time, or that the powers of the President orl: 
the Chief Justice thereunder can no longer) - 
be exercised in relation to the High Court} 

of Bombay. 


16.. The conclusion reached by the High 


by the Chief Justice under sub-section (3) of 
Section 51 of the Act was not directly cone} 
nected with the reorganization of the States). 
or had no nexus with the objects and purej- 
poses sought to be achieved by the Act but 
was only as part of the demand for de-|. 
centralization of the administration of justice 
in general, can only be justified as a neces-{” 
sary corollary flowing from its views ex:| 
pressed on other aspects of the matter. The! 

creation of 14 new States by Part II of the 
Act based on a linguistic basis virtually led 


_ to the re-drawing of the political map of 


India as a whole, Even after the reorganiza- 
tion of the States in 1956, the political map 
of India continued to change owing to the 
growing pressure of political considerations 
and ciroumstances. The formation of the 
linguistic State of Bombay constituted ‘under 
Section 8 of ‘the Act became the source f 
struggle between the Gujarati and Marathi- 


. Speaking people as a’ result of which iho 


State of Bombay was further bifurcated in 


1960. These political changes necessarily 

‘affected the constitution and structure of the 
High Court: Under the Constitution, Parlia- 
. ment alone has the legislative competence to 
make.a law relating to the subject under 
Entry 78 of List I of the Seventh Schedule 
which reads : 


a “7g. Constitution and organisation Midi 


ing vacations) of the High Courts ‘except: 


provisions as: to officers and servants of High 
Courts: persons entitled to practise before 
the High Courts.” ` 

` 17. Under the scheme of the Act, it would 
appear that having constituted a High Court 
for the new State of Bombay under. sub-sec- 
tion (1) of Section 49 of the Act and con- 
ferred jurisdiction on it under Section 52 in 


‘relation to the territories of the new State, 


‘Parliament left it to the various high Con- 
‘gtitutional functionaries designated in the 
‘three sub-sections of Section 51 of the Act 
to determine the place where the principal 
seat of the High Court should be located and 
places. where permanent Bench or Benches of 
the High Court may be established, or where 
ithe Judges and Division Courts of the High 
‘Court may also sit. On the reorganization 
of the States as from the appointed day, i.e. 
‘November 1, 1956, the territories of the new 
State of Bombay formed under Section 8 of 
ithe Act and with it the jurisdiction of the 
‘High Court was considerably extended. The 
jmerger of the new territories of the Vidarbha 
region of the former State of Madhya Prá- 
desh and the Marathwada region of the erst- 
„while State of Hyderabad together with the 
‘Saurashtra region of the newly constituted 
. State of.. Gujarat was an additional source 
\of strength of the High Court. It became 


‘mecessary for the more convenient transac-_ 


‘tion of judicial business to establish, as from 
ithe appointed day, two Benches of the High 
‘Court at Nagpur and Rajkot to deal with 
‘matters arising from Vidarbha and Sau- 
irashtra regions -respectively. The formation 


‘of the separate State of Gujarat in 1960 - 


‘under Section 3 of the Bombay Reorganiza- 
tion Act, 1960 resulted in severance of ties 
not only with the Saurashtra region but also 
with the Gujarat districts over which the 
High Court had exercised jurisdiction for 
about a century. The High Court of Bam- 
bay therefore underwent a major transforma- 
tion in £956 when the bilingual State of Bom- 
bay was formed under Section 8 of the Act 
and then again ‘in 1960 when with the forma- 
tion of a separate State of Gujarat under 
Section 3- of. the Bombay. Reorganisation. Act, 


the residuary State of Bombay: was to be’ 


known as the State of Mabarashtra,. Nagpur 
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which ceased to be the seat of the High 
Court of the new State of Madhya Pradesh, 
was given a Bench by an order issued by the 
then Chief Justice of the High Court under 
sub-section (3) of Section 51 of the Act. The 
arrangement was made permanent by Sec. 41 


_of that Act which provided for the establish- 


ment of. a permanent Bench at Nagpur to 
deal with cases arising out of the Vidarbha 
region. It was a solemn assurance given to 
the people of the Marathwada region of the 
erstwhile State of Hyderabad by Clause (7) 
of the Nagpur Pact that the provision with 
regard to the establishment of a permanent 
Bench at Nagpur shall also apply mutatis 
mutandis to the Marathwada region. 


' 18. There has been a long-standing đe- 
mand ever since the formation of. the bilin- 
gual State of Bombay under Section 8 of the 
Act for the establishment of a permanen! 
Bench of the Bombay High Court at 
Aurangabad under sub-section (2) of Sec- 
tion 51 of the Act for the disposal of cases 
arising out of the Marathwada region of the 
State of Maharashtra and the matter is still 
under the active consideration of the Centrdl 
Government. ` Pending the decision of thè 
Centrai Government regarding the establist- 
ment of a permanent Bench of the Higt 
Court under sub-section (2) of Section 51 of 
the Act at Aurangabad for the Marathwada 
region, the Chief Justice of the Bombay High 
Court issued the impugned order for the 
establishment of a Bench at Aurangabad with 
effect from August 27, 1981. - 

: 19. The.only other point to be considered, 
and this was the point principally stressed in 
this. appeal, is whether the power conferred 
on the Chief Justice under sub-section (3) of 
Section 51 of the Act to appoint a place or 
places where the Judges and Division Courts 
may also sit, does not include a power to 
establish a Bench or Benches at such placo 
or places, nor that he had any power or 
authority thereunder to issue administrative 
directions for the filing or institution of pro- 
ceedings at such a place. There is quite 
some discussion in the judgment of the High 
Court on the distinction between the “sittings” 
of the Judges and Division Courts and the 
“seat” of the High Court and after going 
into the history of the constitution of thè 
various High Courts in India and the Letters 
Patent constituting such High Courts, ihe 
High Court holds that the exercise of the 


power by the Chief Justice under sub-sec. (3) 


af Section 51 of the Act is bad in law as il 
brings about a territorial bifarcation of tho 
High Court. According to the High Court, 
the Judges and Division Courts at Auranga- 


* 
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had were competent to hear and decide cases 
arising out of the districts of the Marath- 
wada region assigned to them by the Chief 
Justice, but the Chief Justice had no power 
or authority under sub-section (3) of S. 51 of 
the Act to issue administrative directions for 
the filing or institution of proceedings at such 
a place. The judgment of the High Court 
mainly rests on the decision of the Kerala 
High Court in Manickam Pillai Subbayya 
Pillai v. Assistant Registrar, High Court, 
Kerala, Trivandrum, AIR 1958 Ker 188 and 
the minority view of Raina, J. in Abdul 
Taiyab Abbasbhai Malik v. Union of India, 
AIR 1977 Madh Pra 116 (FB), following 
the Kerala view. 

20. It is not necessary for our purposes 
te go into the distinction sought to be drawn 
between the “sittings” of the Judges and 
‘Division Courts at a place and the “seat” of 
the High Court. It is difficult to comprehend 
how the Chief Justice can arrange for the 
sittings of the Judges and Division Courts at 
a particular place unless there is a seat at 
that place. It may be true in the juristic sense 
that the seat of the High Court must mean 
“the principal seat of such High Court”, i.e. 
the place where the High Court is competent 
to transact every kind of business from any 
part of the territories within its jurisdiction. 
Kt is impossible to conceive of a High Court 
without a seat being assigned to it. The place 
where it would sit to administer justice or, 
in other words, where its jurisdiction can be 
invoked is an essential and indispensable fea- 
ture of the legal institution, known as a 
Court. Where there is only one seat of the 
High Court, it must necessarily have all the 
attributes of the principal seat. But where 
the High Court has more than one seat, one 
iof them may or may not be the principal seat 
according to the legislative scheme. It is 
{beth sound reason and commonsense to say 
that the High Court of Bomaby is located at 
its principal seat at Bombay, but it also has 
ja seat at the permanent Bench at Nagpur. 
When the Chief Justice makes an order in 
terms of sub-section (3) of Section 51 of the 
Act that Judges and Division Courts of the 
High Court-shaii also sit at such other places, 
the High Court in the generic sense has also 
a seat at such other places. We may draw 
some analogy from the provisions of Art. 130 
of the Constitution which reads: 

“130. The Supreme Court shall sit in Delhi 
or in such other place or places, as the Chief 
Justice of India may, with the approval of 
the President, from time to time, appoint.” 

24. At is- necessary to emphasize that be- 
aides administering justice, the High Court 
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has the administrative control over the sub- 
ordinate judiciary in a State. The High 
Court must necessarily carry on its admin- 
istrative functions from the principal seat, 
i.e. the place where the High Court transacts 
every kind of business in all its capacities. 
The High Court as such is located there, but 
it may have more than one seat for transac- 
tion of judicial business. The constitution 
and structure of the High Court depends on 
the statute creating it. The decision in 
Nasiruddin v. State Transport Appellate Tri- 
bunal, (1976) 1 SCR 505: (AIR 1976 SC 331) 
is not directly in point as it turned on the 
construction of the provisions of the U. P. 
High Courts (Amalgamation) Order, 1948. Xt 
is however an authority for the proposition 
that after the amalgamation of the High 
Court of Allahabad and the Chief Court of 
Qudh, the two High Courts ceased to exist 
and became Benches of the newly constituted 
High Court by the name of the High Court 
of Judicature at Allahabad. Further, the 
Court held that a case “instituted” at a parti- 
cular Bench had to be “heard” at that Bench. 
It recognised that there can be two seats of 
the High Court without a principal seat, 


22. It must here be mentioned that provi- 
sions similar to sub-section (3) of Section 51 
of the Act existed in almost all the Letters 
Patent or the Acts under which the various 
High Courts have been constituted. While 
introducing the Bill of 1861 in the British 
Parliament for the establishment of the High 
Courts for the Bengal Division of the Pre- 
sidency of Fort William and also at Madras 
and Bombay, Sir Charles Wood, Secretary 
of State for India, laid stress on the ad- 
vantage of the Judges of the new Courts 
going on circuit to try criminal cases. He 
said : 

“Now according to the provisions of this 
Bill, the Judges of the Supreme Court may 
be sent on circuit throughout. the country. 
».. It may be impossible in a country 
like India to bring justice to every man’s 
door, but at all events the system now pro- 
posed will bring it far nearer than at pre- 
sent.” 

23. When we examine the constitution of 
the various High Courts in India, one thing 
is clear that whenever a High Court was 
established by Letters Patent under Section 1 
of the Indian High Courts Act, 1861 called 
the Charter Act, or under Section 113 of the 
Government of India Act, 1935, the High 
Court was erected and established at a parti- 
cular piace mentioned in the Letters Patent. 
Section 1 of the Charter Act provided that 


eo oe 


1883 
it shall be lawful for her Majesty, by Letters 


Patent under the great seal of the United - 


Kingdom, to erect and establish a High 
Court of Judicature at Fort William at Ben- 
gal for the Bengal Division of the Presidency 
~ of the Fort William, and by like Letters 
Petent, to erect and establish like High Courts 
at Madras and Bombay for these Presidencies 
respectively. In pursuance of these provi- 
sions by Letters Patent issued by her Majesty 
in 1862, the Chartered High Courts of Cal- 
cutta, Madras and Bombay were established. 
In virtue of the powers conferred by Sec. 16 
of the Act the Crown by Letters Patent 
established in 1866 at Agra a High Court 
of Judicature for North-Western Provinces 
for the Presidency of Fort William, to be 
called a High Court of Judicature for North- 
Western Provinces. The seat of the High 
Court for the North-Western Provinces was 
shifted from Agra to Allahabad in 1869 and 
its designation was altered to the High Court 
of Judicature at Allahabad by Supplementary 
Letters Patent issued in 1919 in pursuance of 
Section 101 (5) of the Government of India 
Act, 1915. The expression “erect and estab- 
lish” in relation to a High Court meant 
nothing more than to indicate the establish- 
ment of the High Court at a particular place 
where the High Court was competent to 
transact every kind of. business arising from 
any part of the territory within its jurisdic- 
tion. 


24. Cl. 31 of ‘these Letters Patent for the 
High Court of Calcutta provides for “exercise 
of jurisdiction elsewhere than at the ordinary 
place of sitting of the High Court” and it 
reads as follows: 

“And we do further ordain that whenever 
it shall appear to the Governor-General in 
Council convenient that the jurisdiction and. 
power by these our Letters Patent, or by the 
recited Act, vested in the said High Court of 
Judicature at Fort William in Bengal, should 
be exercised in any place within the jurisdic- 
tion of any Court now subject to the super-. 
intendence of the said High Court, other 
than the usual place of sitting of the said 
High Court, or at several such places by way 
of circuit, the proceedings in cases before the 
said High Court at such place or places- shall 
be regulated by any law relating thereto 
which has been or may be made by com- 
petent legislative authority for India.” 

The Letters Patent for the High Courts of 
Madras and Bombay are mutatis mutandis 
in almost the same terms, Clause 31 of these 
Letters Patent similarly provided for, “exercise. 
of jurisdiction elsewhere than at the ordinary 
place. of sitting of the High Court.” It would: 
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appear therefrom that the power to direct 
that the High Court shall sit at a place or 
places other than the usual place of sitting 
of these High Courts was a power of the 
Governor-General in Council, and the pro- 
ceedings in cases before the said High Courts 
at such place or places were to be regulated 
by any law relating thereto which had been 
or might be made by competent legislative 
authority of India. 


25. It is clear upon the terms of S. 51 of 
the Act that undoubtedly the President has 
the power under sub-section. (1) to appoint 
the principal seat of the High Court for a 
new State. Likewise, the power of the Pre 
sident under sub-section (2) thereof, after 
consultation with the Governor of a new 
State and the Chief Justice of the High Court 
for that State, pertains to the establishment 
of a permanent Bench or Benches of that 
High Court of a new State at one or more 
places within the State other than the place 
where the principal seat of the High Court is 
located and for any matters connected there- 
with clearly confer power on the President 
to define the territorial jurisdiction of the 
permanent Bench in relation: to the principal 
seat as also for the conferment of exclusive 
jurisdiction to such permanent Bench to hear 
cases arising in districts falling within its 
jurisdiction. The creation of a permanent/ 
Bench under sub-section (2) of Section 51 of 
the Act must therefore bring about a terri- 
torial bifurcation of the. High. Court. Under 
sub-section (1) and sub-section (2) of See- 
tion 51 of the Act the President has to act 
on the advice of the Council of Ministers as 
ordained by Article 74 (1) of the Constitu- 
tion. In both the matters the decision lies 
with the Central Government. In contrast, 
the power of the Chief Justice to appoint 
under sub-section (3} of Section 31 of the 
Act the sittings of the Judges and Division 
Courts of the High Court for a new: State at 
places other than the place of the principal 
seat or the permanent Bench is in the un- 
questioned domain. of the Chief Justice, the 
only condition being that he must act with 
the approval of the Governor. It is basically 
an internal matter pertaining to the High 
Court. He has full power, authority and 
jurisdiction in the matter of allocation of 
business of the High Court which fiows not 
only from the provision contained’ in sub 
section (3) of Section 51 of the. Act but in- 
heres in him in the very nature of things. 
The opinion of the Chief Justice to appoint 
the: seat of the: High Court for a new State 
at a. place other than. the: prinsipal seat under 
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| therefore normally prevail because it is for 
“the more convenient transaction of judicial 
‘business: The non obstante clause contained 
-Jin sub-section (3) of Section 51 gives an over- 
-jriding effect‘ to the power of the Chief Jus- 
}tice. There is no territorial bifurcation of 
‘the High Court merely because the Chief 











o£ the Act that the Judges and Division 
{Courts shall also sit at’ such other places as 
jhe may, with the approval of the Governor, 
@ppoint. It must accordingly be held that 
{liere was no territorial bifurcation of the 
Bombay High Court. merely because the 
Chief Justice by fhe impugned notification 


the Act directed that the Judges and Division 
Courts shall also sit at Aurangabad. The 
“Judges and Division Courts at Aurangabad 
Jare part of the same High Court as those at 
the principal seat at Bombay and they exer- 
cise jurisdiction as Judges of the High Court 
«Jof Bombay at Aurangabad. The Chief Justice 
acted within the scope of his powers. We 
jce no substance in the charge that the im- 
` ipugned notification issued by the Chief Jus- 


tthe Act was a cofourable exercise of power. 
26. As to the scope and effect of sub-secr 


tion (3) of Section 51 of the Act, the ques:. 


tion came up for consideration before 
Chagla, C. J. and Badkas, J. in Seth Manji 
ana v. Commr. of Income-tax, Bombay, 
Civil Appeal No. 995. of 1957 (Bom), decided 


om July 22, 1958. This was an application - 


by which the validity of Rule 254. of the Ap- 
pellate Side Rules was challenged insofar as 
it provided that all. income-tax references 
presented at Nagpur should be heard at the 
principal seat of the High Court at Bombay, 
and the contention was that the result of this 
rule was that it excluded income-tax refer- 


` @nces from the jurisdiction of the High Court . 


functioning at Nagpur. In repelling the con- 
tention, Chagla, C. J. ‘observed : 


“Legally, the position is quite clear. Under 
Section 51 (3) of the States Reorganization 
Act, the Judges sitting at Nagpur constitute 
a part of the High Court of Bombay. They 
-are as much a ‘part of the High Court of 
Bombay, and if we might say so distinguished 
part of the High Court of Bombay, as if they 
were sitting under the same roof under which 
Yudges function in Bombay. All that hap: 
pens is that the Chief Justice, under - the 
powers given to-him under the Letters Patent 
distributes the work to various Judges and 


various Divisional Benches, and. acting under . 
that power he distributes certain work to- the- 


-Tudges sitting at Nagpur.” o 
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Justice directs under sub-section (3) of S. 51. 


issued under sub-section (3) of Section 51 of- 


‘tice under sub-section (3) of Section 51° of . 


: A; LR. 
He then continued: 


“AN that Rule 254 does is to permit ag a 
matter of convenience certain matters to ‘be 
presented at Nagpur to the Deputy Registrar. 
E Rule 254 had not been enacted, all matters 
would have to be presented at Bombay and 
then the Chief Justice would have distributed 
those matters to different Judges, whether 
sitting in Bombay or at Nagpur. It is out 
of regard and consideration for the people of 
Vidarbha and for their convenience that this 
tule is enacted, so that litigants should not 
be put to the inconvenience of going to Bom- 
bay to present certain matters. Therefore, 
this particular rule has nothing whatever to 
do either with Section 51 (3) of the States 
Reorganization Act or with the Constitution.” 
With regard to Rule 254, he went on to say: 

“Now, having disposed of the legal aspect 
of the matter, we turn to the practical aspect, 
and let us consider whether this rule in- 
conveniences the people at Nagpur. If it 
does, it would certainly call for an amend- 
ment of that rule. Now, there is particular 
teason why all Income-tax References should 
be heard in Bombay and that reason is this. 
The High Court of Bombay for many years, 
rightly or wrongly, has followed a particular 
policy with regard to Income-tax References 
and that policy is that the same Bench should 
hear Income-tax References, so that there 
should be a continuity with regard to the de- 
cisions given on these References. I know 
that other High Courts have referred to this 
policy with praise because they have realised 
that the result of this policy has been that 
Income-tax Law has been laid down in, a 
manner which has received commendation 
from various sources. The other reason is 
and we hope we are not mistaken in saying 
so that the. number of Income-tax References 
from Nagpur are very few. If the number 
was large undoubtedly a very strong. case 
would be made out for these cases to ‘be 
heard at Nagpur.” 

He then concluded: > E 


“After all, Courts exist for the convenience 
of the litigants and not in order to maintain 
any particular system of law or any parfi- 
cular system of administration. Whenever’a 
Court finds that a particular rule does not 
serve the convenience of litigants, the ‘Court 
should be ai prepared to change ..the 
rule.” 


The ratio to be deduced from the decision of 
Chagla, C. J. is that the Judges and. Division 
Courts sitting at’ Nagpur were functioning ‘as 
if they were the Judges and Division Courts 


..of the High Court at Bombay. poai 
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` 27. In Manickam Pillai's case (AIR 1958. 
. Ker 188) (supra), the Kerala High Court 
“held that curtailment of the territorial juris- 
diction of the main seat of the High Court 
of a new State is a necessary concomitant to 
the establishment of a permanent Bench | 
under sub-section, (2) of Section 51 of the | 
` Act while contrasting ‘sub-section (3) with 
sub-section (2). There, a question arose whe- 


ther the temporary Bénch of the High Court.. 


’ of Kerala with its principal seat at Ernaku- 


lam created. by the Chief Justice at Trivan- - 


drum by an order issued under sub-sec. (3) 
of Section 51 of the Act was not the High 


Court of Kerala, and the Judges and Division ` 
Courts sitting at Trivandrum were precisely ' 1982. 


in the same. position as Judges and Division 
Courts sitting in the several court-rooms of . 
the High Court at its principal seat in Erna- 
kulam. In other words, the contention was 
that the Judges and Division Courts sitting 


at Trivandrum could only hear and dispose ` 


of such cases as were directed to be posted 
before them by the Chief Justice but no new 
case could be instituted there. Raman 


- Nayar, J. (as be then was) speaking for the ` 


Court held that the Trivandrum Bench was 
not the High Court of Kerala and the Judges 
and Division Courts sitting at Trivandrum 
could hear and dispose of only stich cases as 
may be assigned to them. With respect, we 
are of the opinion that the view expressed by 
Chagla, C. J. in Manji Dana’s case, Civil 
Appeal No. 995 of 1957, Dj- 22-7-1958 (Bom) 
{supra), is to be preferred. Chagla, C. J. 
rightly observes that the Judges and Division 
Courts at a temporary Bench established 
under sub-section (3) of Section 51 of the 
Act function as Judges and Division Courts 
of the High Court at the principal seat, and 
‘while so sitting at such a- temporary Bench 
they may exercise the jurisdiction and power 
of the High Court itself in relation to all the 


matters entrusted to them. 
28. In the result, the appeal must succeed 


_jand is allowed. The judgment and order ~ 


assed by the High Court is set aside and. the 
it petition filed by respondent No. 1-is dis- 
pissed. In terms of the order passed by us 
fon May ‘4, 1982, we direct that in accordance 


with ‘the notification issued by the. Chief . 


Tustice of the High Court of Bombay dated 
August 27, 1981, the sittings of the Judges 
amd Division Courts may be held and con- 
nue to be held at Aurangabad with full and 
“gormal. powers to entertain and dispose of 
- ali matters arising out of the Marathwada 
. egion, that is to say, the area comprising 
: the districts: of Aurangabad, Bhir, Jalna, 
. Nanded, Osmanabad and Parbhani. All cases 
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pertaining to that region and pending as on 
May 4, 1982 at the main seat of the High 


' Court at Bombay shall be dealt with and dis- 


posed of as the Chief Justice of the High 


' ` Court may direct, consistently: with the terms 


of the aforesaid notification dated August: 27, 
-1981. 
- 29. There shall be no order as to costs! 


Appeal allowed. 


AIR 1983 SUPREME COURT 57 
(From: Punjab & Haryana) 
D. A. DESAI, BAHARUL ISLAM AND 
V. BALAKRISHNA ERADI, J. > 
Civil Appeal No. “ of 1972, Dj- 23- $1- 


Josdhayan, Appellant v. ‘Babu Ram and 
` others, Respondents. 
_ (A) Civil P. C. (5 of 1908), Ss. 100, 148 
and O. 41, R. 1 (2) (as amended by Punjab, 
Haryana. and Chandigarh) — Second appeal 


_ — Copy of order impugned not filed — Time 


gramted — Copy filed along with application 
for condonation of delay — Dismissal of ap- 
peal, held, was not warranted — Power under 
Section 148 should have been exercised + 
Applicability of Q. 41, R. 1 (2) (as amended 
by Punjab, Haryana). Second Appeal Ne. 
1941. of 1966 (Punj), Reversed. 


Where the appellant was granfed time by 
the High Court at the time of admission of 
second appeal and was allowed to file the 
certified copy “as soon as it is available” and 
he filed the copy seven days after obtaining 
it and also filed an application for condona- 
tion of delay, the High Court, held, commit- 
ted an error in not adverting to, and not 
exercising its powers under Section 148 and 
in dismissing the appeal without going into the 
In such a case O.' 41, 
R: 1 (2) (as amended by Punjab, Haryana 
and Chandigarh) would have no application. 
Second Appeal No. 1941 ot 1966 (Punj), Re- 


versed. (Para 7) 
@®) Civil P. C. (5 of 1908), S. 148; O. 20, 
R. 14 (i) b} — Pre-emption suit — Decree- 


holder depositing entire purchasé money and 
‘other amounts within time less only 25 paise 
— Conclusion of appellate execution Court 
as to mon-deposit being not bona fide — Ab- 
solutely untenable — Delayed deposit, held, 
should. have been accepted im exercise. of 
power under Section 148. 

Where the decree-hotder, in a pre-emption 
suit, deposited the entire amount of purchase 
money together with the costs decreed against 
- him, less 25 paise within the time fixed ‘by 
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sase ` j Jogdbayam v.. 


the Cont and 25 paie too was depesiied, 
bet beyond time the finding of Me first ar 
ectting appeliate Court that the nomdepcuit 
could not Be due to any bone fide mistake, 
was. absolutely untenable for the reason that 
while the desres-lrolder had) depesited im total: 
Rs. 17,936-00 from time to time as directed 
by the Counts, there was absolutely no: rea- 
som as to. why he would not have deposited 
25 paise, unless it was: due: to a mistake. 
Further, it was preeminently a case in 
which the first. execution, appellate Court 
ought to Have exercised: its discretionary 
powers under Section MS and accepted the 
delayed deposit of 25 paise, as waz done by 


the original executing Court. (Baza 8) 
BAHARUL ISLAM, J.:— In this appeal 


by special leave under Anë. 136. of the Com- 
stitution, the appellant is the victim af 
Counts craze for technivalities of zw at the 
cast af justice. This Court exercises. ifs dis 
cretionany power undex Ant. 136 of the Com 
stitutiom te meet the ends cf justice on to. 
reniove miscamiage of justice perpetrated) im 
a. case, 

Z This: appeal. anses ont of am exevution 
proceeding. The facts matesial for the pure 
pose. of disposal off this appeal may be stat 
ed thus. The appellant wag the plaintiff in 
a. pre-emption smii and gota dermee. Re 
spondent Ne. bh was the vendee, and respon- 
dent. Na. 2, who was the. reall brothes of the. 
plaintifi-appellant, was the: vendor. Fhe suit 
was. for preemption. and possessiom imi re 
spect of some agricultural andi The. trial 
Court decneed: the suit on. payment of Rupees 
15,500/~ as the price of the Iang and Re. 100} 
as the changes. em account of registration, 


and other charges, of the deed. THe appellant. . 


deposited. the. amount as directed by the: 
Count, 

3 Respondent No. 1 filed) am appeall and 
the Additionall District Iudge who heard amd 
disposed of the appeal dismissed the appeal 
with tte modification directing the appellant. 
to: deposit a sums cf Rs. 1,83625 more, im the 
trial Court for payment. to the. vendee;, within 
15-4-1967; in. case: of failure: the suit was: dir 
rected: to, be dismissed) Om 144-1967, the 
appellant deposited: Rs. 1,836.00 instead: of 
Rs. 1,836.25. He, however, made good the- 
short deposit of 25 paise. om 28-10-1968 with. 
the permission of the Court on the allegation 
that the omission to deposit. 25 paise was 
due to bona fide mistake. Respondent No.1 
filed! a regular second: appeal before: the High 
Court. of Punjab andi Haryana. The High 
Court. affismed: the deeree of the first appe- 
late Count bet ordered the appeliant tœ depo» 


sit. a further sunt of Re. SOOD for the ie - 
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Brovenients made to the lundl The appelant 
Was given tree months” time to: make ths. 
payment of the said! sum off Rs. 506:00 fail 
ing which, it was directed, the suit. woulth 
stand! dismissed. The appellant deposited. 
this: sam tow within. the. time: limit, 


& The appelant om 28-16-1968 filed am 
execution case before: the executing Court te 
get possession of the suit land! The execut 
ing Court issued notice. tw the judgment- 
debtor (respondent No, ft Herein). Fhe jude~ 
ment-debtor filed am application under ©: 14, 
R 14 @) (6) of the Code of Civi Procedure) 
om the ground) inter alia, that the appellant 
was directed to make: the payment of the 
sum of Rs. 1,856.25 within ApriL 16, 1967, 
but the appellant fad deposited! only a sum 
of Rs. 1,896.06) within: the due date. and the 
amount. felli short. of 25 paise, andi as such 
the. execution proceedings: should! Be struck 
of The. appellant filed æ rejoinder to the: 
objection petition of the judgment-debtoy, 
His plea was that the shore deposit off 
Z5 paise was: due tm æ bona fide mistake om 
lis part, Gut that the shortage: was made. 
good. om Oct! 28, 196% after obtaining neces- 
say permission from the trial Court. The 
executing Count, by its order dated’ Feb. 1 
1969) Held) that the: shart deposit of 25 paise 
was due te a bona fide mistake on. the pant: 
off the decree-Holde: and overruled’ the ob 
jection of the jfudgment-debtor, taking. the 
view that im the interest. of justice the default 
on the pant of the decree-holder should be 
condoned. The jadgment-deftop preferred 
am appeal in the Court: of the Hnd Additionall 
District Judge, who, by His order dafe 
Cet. 24, 1965) se? aside: the order of the exe 
ezuting Court. He Held that the provisions 
of @. 20, R. r4 (1) @ of the Code of Civil 
Bracedore were mandatory, amd as such the 
suit should be deemed te Beve stood dis- 
missed. He also held that the short deposit: 
of 25 paise was: not om account of mistake 
and the. default could not be comdoned. 

5. The appellant prefenred: a second) ex 
ecutien appeal, being, Execution Second 
Appeal No. 1946 of 1966 in the High Court. 
The appeal’ was. however presented! without 
a certified: capy of the order of the execute 
ing, Court. The appellant, however, made 
an. application. fon dispensing, with the filing 
‘of. the: certified copy. The High: Count: while 
admitting; the appeal passed the. following 
order :— l 

“Admitted. Certified comp to be filed ae 
saom am i is avaiable a.. 

Sd- 
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Whe appsliant cbtained the certified copy an 
Sune 3, 1970 and filed it in the High Comt 
‘an June 10, 1970. Whe appellant fled an 
application on July 17, 1970 under Section $ 
wf the Limitation Act for the condonation 
of the delay. The second appeal came wp 
for hearing on March 25, 1974 before a sin- 
ile Judge. Respondent No. 4 raised fhe pre- 
liminary objection that the appeal was bar- 
red by limitation. The objection was apheld 
iby the learned single Judge; as a sesult he 
dismissed dhe execution second appeal ‘filed 
‘by the appellant herein. The appellant pray- 
æd for leave to appeal under Letters (Patent. 
Whe prayer was also rejected. 

4. Hence this appeal by special leave. 

7. Shri S. K. Mehta, learned counsél ap- 
pearing for respondent Ne. 1 submitted that 
tthe execution appeal filed by the appellant 
in the High Court was incompetent as the 
sectified copy of the impugned ‘order of ithe 
dower appellate Court was mot tiled along 
with the memorandum of appeal.’ We do 
mot find any substance in the submission for 
ithe reason, as we have already stated above, 
pihat the appellant was granted time by the 
jHigh Court at the time of the admission and 
[was allowed to file the certified copy “as soon 
as it ds available’. Ft is not the contention 
af the respondent that the copy was mot 
filed at all, mer åt is ‘his submission that the 
“Court bad no power to grant dime to file ithe 
copy of the impugned order. As stated 
above, the copy was obtained on 3-6-1970 
and filed in Court on 106-1970, — seven 
‘ays after the copy was obtained. So ihe 
ifiled the petition under S. ‘5 ef tthe Limitation 
“Act. Where was no reason as te why the 
delay could not be condoned. That apart, 
ander S. 148 of the Code of Civil Procedure, 
the Court has enough power to enlarge time 
rom dime to time. Section 148 provides: 

“Where any period is fixed or granted by 
{the Court for the doing ef any act presorib- 
ved or allowed by this (Code, the Court, may, 
iin dts discretion, from time to time, enlarge 
ysnch period, even though the period origins- 
idy fixed or granted may have expired.” 
| The power given to dhe Cont ander Ses- 
{tton 148 as discretionary and is given ‘for the 
‘yeurpese of securing dhe ends of justice in 
ase of necessity, n our opinian, the High 
Court committed an error in met aciverting 
to, and mot exercising its powers under Ses- 
dion 148, C. P.:C. and in dismissing the ap- 
peal without going to the merit of ithe mai- 
iter. 

Mr. (Mehta- drew cour, .afferttipn ito owe: 
‘and proviso ġo subaule @) of @. 41, R. i, 
T. P.C. as amended by Punish,  Munrana 







Gogihayen w. Babu Rem - 
and Chantigath Whe amendment is am the 
allowing words -— 


SE $9 


“Provided ffemther that the Court may ger- 
mit tthe appesi to be filed with true copies 
duly authenticated by an aflvocate as tof- 
wect.” 

‘Dhis provision hardly helps him. It i not 
understandable, how the counsel for fhe ap- 
poliant corki fle “true copies’, when his client 
had not obtained the ceriffied capy of iths 
order in question. 

%. Whe next question for decision is whe- 
ther the first execution appellate Court was 
gustified in holding that the amount directed 
do ibe dgposited was ont deposited as it fell 
short by 25 paise. Order 20, Rule 14, Civil 
P. C. provides :— 

“Decree in pre-emption suit — (1) Where 
fhe ‘Court deerees a claim te pre-emption in 
respect of a particular sale of property and 
the purchase money has not been paid into 


. Court, the decree shall— 


(a) specify a day on or before which the 
purchase money shall be so paid, and 


(b) direct ‘that on payment into ‘Court of 
such purchase money, together with the costs 
GT any) decreed ‘against the plaintiff, on or 
before the day referred to in clause (a), the 
defendant shati deliver possession of the 
property to the plaintiff, whose title thereto 
shall be deemed to bave accrued from the 
date ef such. payment, but that, Æ the pur- 
dhase money and the costs @f any) are not 
30 paid, the suit shall be dismissed with 
costs. 

AA uay aaka income: ar e DEA E 

Under O. 23, R J4, C. P. C., the plaintif- 
decree-holder, in order to get delivery of 
possession Qf the fand, has to fulfil two con- 
ditions; fhe has to deposit in Goart (ij) the 
purchase monsy together with the cost, if 
any, decreed against him and (ii) the depasit 
must ibe made on or before the date fixed by 
the Court. 

Here the admitted position is that the ap- 
pellant depostted the entire amount of pur- 
hase money togefher with the costs decreed 
against tüm, fess 25 pzie within the time 
fixed by the Cont and 25 paise tom were 
deposited, but beyond time. Whe executing 
Cent heli that the short depasit was due to 
a bona fide mistake, while the executing ap- 
pellate Court held that it was mot due to 
any bona fide mistake, but i was a defanit 
ami therdby the execnfing appellate Court 
deprived fhe decree-holier of the legitimate 
fruits of ‘the decree he obtained in all the 
Courts. ‘The finding of the first executing 


appellate Court that the mon-depmit cond 


not be due to any bona fide mistake, .is' 


absolutely untenable for the reason that 
while the appellant has deposited in. total 
Rs. 17,936.00 from time to time as directed 
by the Courts, there was absolutely no rea- 
son as to why he would not have deposited 
25 paise, unless it was due to a mistake. 


This was pre-eminently a case in which the. 


first execution appellate Court ought to have 
exercised its discretionary powers under. Sec- 
tion 148, C. 'P. C. and accepted the delayed 
deposit of 25 paise, as was done by the ori- 
ginal executing Court. 


‘ 9 In the result, we allow the appeal with 
tosts, set aside the orders of the High Court 
as well as the first execution appellate Cours 
and restore the order of the original execut- 
ing Court, 
. ! Appeal allowed. 


AIR 1983 SUPREME COURT 60 
(From: Allahabad)* 


” y.-v. CHANDRACHUD, C. J. AND 
O. CHINNAPPA REDDY, J. 


poms Appeal No. 284 of 1978, Dj- 
10-11-1982. 
Mirza Iqbal Hussain; Appellant vy. State 


‘of U. P., Respondent, 


Prevention of Corruption Act (2 of 1947), 
S. 5 (1) (©) — Conviction under, for being 
in possession of property disproportionate to 
known sources of income — Special Judge 
has jurisdiction to pass order of confiscation 
of property which formed subject- matter of 
the charge. (Criminal P. C. (1974), Ss. 4 (2) 
and 452). 

It. is clear from the provision of s. 4 (2), 
Cr. P. C. that in so far as the offences under 
laws other than the Penal Code are concerne 
ed, the provisions of the Code of Criminal 
Procedure apply in their full force subject 
td any. specific or contrary provision made 
by the law under which the offence jis- in- 
vestigated or tried. Section 452 of the Code 
provides by sub-section (1) that if the trial 
in any Criminal Court is concluded, the 

_Court may make such order as it thinks fit 
for the disposal of property by confiscation. 
The Prevention of Corruption Act being 
totally silent on the question of confiscation, 
the provisions of the Code of Criminal Pro- 
cedure would apply in their full force, with 
the result that the Court trying an offence 


*Criminal Appeal No. 667 of 1976, D} 
.22-9-1977 (AID. | 


KZ/LZ/F175/82/LGC._ - 


- Mirza Iqbal Hussain v. State of U. P, 


, two fixed deposit receipts in the 


ATR 


under the Prevention of Corruption Act" 
would have the power to pass an order cf: 
confiscation by reason of the provisions com 
tained in S. 452 of the Code. The order af- 
confiscation cannot, therefore, be said to bs 
without jurisdiction. (Para 2) 

Further, as the accused has been convict- 
ed under S. 5 (1) (e) precisely for the reason 


. that he was in possession of the two fixed 


deposit receipts and the cash sum, it cannot 
be said that the order of confiscation in te- 
gard to these amounts has not been properly 
passed or has been passed without any ap- 
plication of mind. (Para 4) 
Cases Referred: _ Chronological Parag 
AIR 1977 SC 2255: (1978) 1 SCR 719: 1977 

Cri LJ 1933 5 


Mr. Ravindra Bana, Advocate,` for Appel- 
lant; Mr. Dalveer Bhandari, Advocate, for 
Respondent. 

JUDGMENT :— By a judgment dated 
Feb. 16, 1976 the learned Special Judge, ` 
Deoria, convicted the appellant under Sec- 
ton 5 (1) (e) of the Prevention of Corruption 
Aot, 1947 on the charge that during the 
period of his office as a police constable, he 
was found in possession of property dispro- 
portionate to his known sources of income, 
for which he could not satisfactorily account: 
The learned Special Judge directed that the 
sum of 
rupees five thousand each and the cash. 
amount of Rs. 5,280/- which were seized 
from the house of the appellant and which” 
formed the subject matter of the ‘charge 
under S. 5 (1) (e) shall stand confiscated to 
the State. .The appellant filed an appeal 
against the judgment of the Special Judge to 
the High Court of Allahabad but that appeal 
was dismissed. No point was raised in the 
High Court that the order of confiscation 
passed by the trial Court was either without 
jurisdiction or was not called for on the 
facts of the case. i 

2. In this appeal by special leave, the 
only point raised by Mr. Bana on behalf of 
the appellant is that the learned . Speciaj . 
Judge -had no jurisdiction to pass an order 
of confiscation, We see no substance in 
this contention. Section 4 (2) of the Code 
of Criminal Procedure provides that all 
offences under any law other than. the Indian 
Penal Code shall be investigated, inquired. 
into, tried and “otherwise dealt with acoord- 
ing to the provisions contained in the Code 
of Criminal Procedure, but subject to, any 
enactment for the time being in force regu- 
lating the manner or place of investigating, 
inquiring into, trying or otherwise dealing. 
with such offences”. At is 


clear from . this, | 


1983 


provision that in- so far ds the offences under 
‘laws other than the Indian Penal Code are 
concerned, the provisions of: the Code of 
Criminal Procedure apply in their full force 
subject to any specific or contrary provision 
made by the law under which the offence is 
investigated or tried. Therefore, what we 
have to ascertain is whether the Code of 
'. Criminal Procedure confers the power of 
confiscation, and secondly, whether there is 
anything in the Prevention of Corruption 
Act which militates against the use of “that 
power, either by reason of the fact that the 
latter Act contains a specific provision. for 
confiscation or contains any provision in- 
consistent with the power of confiscation con- 
ferred by the Code of Criminal Procedure. 
On the first of these questions, S. 452 of the 
Code provides by sub-section (1), in so far 
as material, that if the trial in any. Criminal 
Court is concluded, the Court may make 
such order as it thinks fit for the disposal of 
property by confiscation. This power would, 
therefore, be available to a Court trying an 
offence under the Prevention of Corruption 
Act unless .that Act contains any specific op 
contrary provision on the subject matter of 
confiscation. None of the provisions: of the 
Prevention of Corruption Act provides for 
confiscation or prescribes the mode by which 
an order of confiscation may be passed. 
The Prevention of Corruption Act being 
totally silent on the question of confiscation, 
the provisions of the Code of Criminal Pro- 
cedure would apply in their full force, with 
the result that the Court trying an offence 
under the Prevention of Corruption Act 
would have the power to pass an order of 
confiscation by. reason of the provisions cone 
tained in S. 452 of the Code of Criminal 
Procedure. The order of confiscation can- 
not, therefore, be held to be without juris- 
diction. 


3. If we were to accept Pe above sub-. 


mission of Mr. Bana, it would lead to start- 
ling results. Hf, for exemple, a person is con- 
victed for taking a bribe under the Preven- 
tion of Corruption Act, he could always say 
that sirice he has already taken the bribe and 
thé money which forms the subject matter 


of the bribe belongs to him, no order of 


confiscation af that amount can be passed. 
A’ person who is fourid guilty of accepting 
the bribe is not only liable to be convicted 
arid sentenced for the offence of bribery, but 


the amount which he has taken by way of ` 


bribe is lidble to be confiscated by reasan af 
the powers of confiscation conferred by Sec- 
tion 452 of the Code of Criminat Procedure 
tò -the -extent that the ‘said provisions apply. 


‘ Prem’ Thakur v. State-of Punjab - 


‘cash sum. 


L eert 


‘4. There is equally no substance in . Ms. = 
Bana’s contention that even assuming that-~ 
the Special Judge had the power or the jusis-- 
diction -to pass the order of confiscation, -ho-~ 
did not exercise his discretion properly ia 
ordering the confiscation of the two fixed 
deposit: receipts and the cash amount found 
in the house of the appellant. The appel- 
lant has been-convicted under S. 5 (1) (8 
precisely for the reason that he was in pos- 
session of the two receipts and the: aforesaid 
It cannot then be said that ‘ the 
order of confiscation in regard to these 
amounts has not been properly passed or basi” 
been passed without any application of mind, 

5. Mr. Bana drew our attention to cer- 
tain decisions, particularly the decision of 
this Court in Remo Paul Altoe v. Union of 
India, (1978) 1 SCR 719:{AIR 1977 SC 
2255), but that cannot help him because ths- 
question which he. has raised before us was 
expressly left open in that case. 


6. For these reasons, we confirm tho 
order of confiscation and dismiss the appeal. 
The amount of rupees three thousand which 
was directed by this Court to be paid to the 
appellant out of the confiscated amount, in . 
order to enable him to prosecute this appeal ~ 
need not be refunded by the appellant. 

Appeal dismissed, 







AIR 1983 SUPREME COURT 61 
(From: Punjab.and Haryana) 
Y. V. CHANDRACHUD, C. J. AND 
. O. CHEINNAPPA REDDY, J. 
Criminal Appeal No. 187 of 1982, D} 
17-11-1982. 
Prem Thakur, Appellant v. State of Pun- 
jab, Respondent. 
Evidence Act (1 of 1872), S. 3 — Apprecia- 
tion. of evidence — Criminal trial — Circum 
stantial evidence — Principle. Decision of 


Punjab and Haryana High Court, Reversed. 


‘In a case which depends wholly upon cit- 


- cumstantial evidence, the circumstances musi? 


be of such a nature as to be capable of sup- 
porting the exclusive hypothesis that the ac- 
cused is guilty of the crime of which he is 
charged. That is to say, the circumstances 
relied upon as establishing the involvement 
of the accused in the crime must clinch the 
issue of guilt. ‘(Para 11} 


Held on facts that evidence showing that 
the accused was present with the deceaséd- 
on the previous evening and he was then 
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-missing trom there on the wext moming ean- 
not prove the offences alleged agsinst the 
appellant beyond any shadow of -doubt. 
‘Further tbe mere fact that ‘theft was ‘the 
«motive for the murder cannot connect he 
accused with the crime. It is quite fikely 
that whosoever committed the murders cob- 
bed the victims of the money which they 
had on their person, but that cannot neces- 
sarily lead to the conclusion that it is ‘he 
accused who robbed the deceased of their 
money. The fact that a fairly large sum was 
paid to the accused and his co-workers ‘by 
way of their wages would ‘be known to others 
apart from the accused and his companions. 
No part of the money was traced to the ac- 
cused. Decision of -Punjab and Haryana 
High Court, Reversed. (Paras 5, 6, 11) 
`- CHANDRACHUD, G J.: The appel- 
lant, Prem Thakur, was convicted by the 
learned Sessions Judge, Rupnagar, wunder 
Sections 302 and 201 of the Indian Penal 
Code and was sentenced to death for the 
former offence. The convicfion and sentence 
having been upheld by the High Court of 
Punjab & Haryana, the appellant has filed 
this appeal by special leave. 


2. The charge against the appellant is 
that he committed the murder of five eo- 
Jabourers on the night between the 8th and 
9th Nov., 1980 in the village of Rolu Majra. 
The case of the prosecution is that the ap- 
pellant came to India from Nepal im search 
of work along with bis companion workers 





and a few others, They worked with one ` 


Mohinder Singh for about 14 days for which 
they were paid a sum of Rs. 2,900/-. The 
appellant and his co-workers spent a sum of 
Rs. 800/- therefrom and the balance of 
‘Rs. 2,100/- was kept with Rama Nand wha 
was one of the five co-workers of the appel- 
dant. The appellant and his companions 
thereafter went to the village of Rolu Majra 
where they worked in the field of Ujjagar 
Singh. On the evening of the day following 
Diwali, Ujjagar Singh saw the accused cook: 
ing meals for himself and his five compa- 


nions. When Ujjagar Singh went to ‘the’ 


field next morning at 8.00 a.m., he noticed 
that smoke was coming out of the pit of his 
tubewell. When he peeped into the well he 
gaw five dead bodies smouldring.  Ujjagar 
‘Singh lodged information of the offence 
with A.'S. T. Jarnail Singh. The post-mortem 
examination on the five dead bodies reveal- 
ed several ante-mortem injuries, most of 
which were.in the nature of lacerated wounds. 

& Since Ujjagar Singh had seen the ap- 
pellant in the company of five deceased per 
sons and the appellant was mot to be «een 


Prem Thakur w. Slate of Punjab 


“was found on the dead bodies, 


ALR 


anywhere, the suspicion of the police main- 
sally fell upon him. The case of the prose- 
ution is that on Dee. i, 1980, the appellant 
was arrested while he was working near ths 
tubewell of Sohan Singh. 

4 There is no direct evidence te connect 
the appellant with the five murders. In sup- 
‘port of the charges levelled against him, the 
prosecution relied upon circumstantial evi» 
dence which consisted of: (i) motive for tha 
offence; Gi) the fact that the appellant was 
Seen fast in the company of the deceased on 
the evening preceding the discovery of the 
dead bodies; (iii) the fact that the’ accused 
has absconded; (iy) the extra-judicial confes- 
sion of the appellant; (v) the recovery of a 
“Fangli’ in pursuance of the statement made 
“by ‘fhe appellant; (vi) the recovery of tha 
dead bodies from the pit near the tubewell 
of Ujjagar Singh; and (vii) a false statement 
made by the appellant to Ram Ishar, the son 
of one of the deceased, Rama Nand, that 
the latter would retum to the village after 
Puran Mashi. 5 


5. The learned Sessions Judge accepted 
some of these circumstances as proved and 
convicted the appellant for the five murders 
on the basis of those circumstances. ‘The 
High Court has relied upon three circum- 
stances, namely, (i) motive, (fi) the fact that 
the appellant was seen last in the company 
of the deceased, and (ii) the conduct of ths 
appellant after the occurrence. 


6. As regards motive, the High Court 
observes in its judgment that since no money 
theft was 
obviously the motive for the crime. That 
may be so, but we are unable to understand 
how the fact that theft was the motive fov 
the crime can connect the appellant. with the 
crime. It is quite likely that whosoever com- 
mitted the five murders robbed the victims 
of the money which they had on their per- 
son, but that cannot necessarily lead to 
eonclusion that it is the appellant who rob- 
bed the deceased of their money. The 
that a fairly large sum was paid to the ap 
pellant and his co-workers by way of their 
wages would be known fo others apart from) - 
the appellant and His companions. No part 
‘of the money was traced to ‘the appellant 
and therefore, we are unable to accept that 
the accused can be connected with the crime 
pags because the motive for the crime was 










"7. The circumstances ‘that the appellant 
was last seen in the company of the deceas- 
ed can be accepted as proved bet no infer- 
ence can are therefrom that the appellant 


LIES 
had committed their murder. Yie appellant. 
was working with the deceased and otliers 
and there was nothing unnatural in the ap 
fellant being in the company of his compa- 
tions on the evenisg before fhe murdest 
were committed. : 


§ In so far as the allegation that the 
accused had absconded is concerned, H is 
not easy te rely upon that circumstance as 
leading to the conclusion that he had made 
bimself scarce in order to conceal his pre 


sence. The story of the prosecution that he 


was arrested im Punjab itself has been dis 
believed by the High Court according to 
which, the appellant was brought from Nepal 
by the team of Investigating Officers. The 
appellant belongs ta Nepal and if he was 
found in Nepal going, about openly, if is 
difficult to accept the charge that he had 
absconded to Nepal. so 

9%. The circumstance that the appellant. 
told Ram Ishar that the Iatter’s father Rama 
Nand would return to the village after Puran 
Mashi cannot clinch the issue unless: ome: 
starts with fhe presumption that the appel- 
lant had committed the crime. But ther one 
cannot pat the cart before the horse. At the 
highest, what fhe appellant said to Ram 
Ishar may raise a cloud of suspicion but 
nothing more. 

10. We have considered carefully the em- 
tire evidence in: the: case and the various facts 
attendant upon the five murders. It seems 
to us quite impossible to believe that the 


crime was committed in the manner alleged: 


by fhe prosecution or that the appellant 
could possibly have committed it in the cir- 
cumstances alleged: H js. said that the five 
deceased persons were administered liquor, 
that after drinking Hquor they lapsed! into-a 
deep spell of sleep, that while they were 
asleep they were killed, that they wege 
carried one by one to the bottom of a 35:f. 
tubewell and that thereafter, they were sef 
on fire. The post-mortem notes and the 
medical evidence show that the liquor con» 
sumed by the deceased could not have pro- 
duced unconsciousness. How it could induce 
such stupor ‘verging upon hypnosis is more 
than ene can reasonably imagine. The pro- 
secution case requires for its success the in» 
credible assumption that: the five persons 
done to death by a single individual were 
under such a heavy spell of sleep that none 
of them woke up whem the other or others 
were attacked. Wher the first- of fhe five 
victims was attacked, he would have shriek- 
ed or shouted and. thereby the others: would 


be aroused. from their sleep Tey were 


young, able-bodied labourers: Ik puts quie 


Prem Thakur v Sate of Punjab 


* ge. 63 


some strain on our credulity to accept that 
a single persom could Have finished off his 
five companions in the fiction-Iike manner 
alleged by the prosecution, 

ii. The High Court could’ not but b 
aware of the principle that im a case which 
depends wholly upon circumstantial evidence, 
the circumstances must be of. such a nature 
as to be capable of supporting the exclusive: 
hypothesis: that the accused is guilty of the 
crime. of which he is charged. That is te 
say, the circumstances. relied upon. as estab 
lishing the. involvement ef the accused. in th: 
crime. must clinch the issue of guilt, Very 
often, circumstances which establish the 
commission of: an offence in the abstract are 
identified as circumstances which prove that 
the prisoner before the Court is guilty of 
the crime: imputed fo him. Am a priori sus- 
Picion that the accused has committed the 
crime ffansforms itself intera facile belief 
that it is he whe has: committed the crime. 
Human mind plays that trick on proof of 
the commission of a crime by resisting the 
frustrating feeling that no-one car be ider- 
tified as the author of that crime. In the 
case before us, there is no doubt that five 
Persons were murdered: Unquestionably, 
every: effort had to be made to. find out whe 
committed those murders. But the duty is 
not. dane by holding someone or the other 
guilty: somehow or other. In. the’ instant 
case; the circumstances attendant upon the 
incident militate entirely, against the: conclu 
sion that the: five murders were: committed 
by the appellant. The very pattern of the 
crime belies. that conclusion. We are unable 
to share the High Court’s view that the ewi 
dence: showing “that the appellant was pre- 
sent with the deceased persons on the eve- 
ning of Nov: 8, 1980: and he was then mis: 
ing from there on the next morning proves 
the. offences alleged against the appellant be- 
yond any. shadow of doubt”. In support of 
its conclusion that the appellant had’ com- 
mitted the murders, the High Court has eves 
pressed into- service the circumstances that 
the appellant was not present “at fhe place 
from which the dead bodies were recovered” 
the next morning. These are equivocal cir- 
cumstances. on which it is hazardous to base 
the conviction. 

12. In. the result we allow- the appeal, set 
aside the. conviction of: the appellant on al 
the counts and’ the sentences imposed’ upom 
him including fhe: sentence. of: death and 
acquit hing of all. the: charges. He. shall be 
released: forthwith. 








Appeal’ allowed. 
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AIR 1983 SUPREME COURT 64 
(From: Karnataka)* 
V. D. TULZAPURKAR AND 
A. VARADARAJAN, JJ. 


Criminal Appeal No, 15 of 1979, Df- 9-11 
1982.. 


B. S. Sambhu, Appellant v. ¥. s. Krishna- 


' gwamy, Respondent. 


Criminal P. C. (2 of 1974), S. 197 — Ap- 
piicability — An advocate filing transfer peti- 
(ion — In letter to District Judge, concerned 
[Magistrate calling the Advocate as “rowdy”; 
“g big gambler” and “a mischievous element” 
— Criminal complaint against Magistrate — 
Section 197, not attracted. 


Where the appellant, a Munsiff Magistrate 
` by a letter to District Judge submitted his 
remarks against the allegations made by the 
respondent, an advocate in a transfer peti- 
tion for transfer of a suit pending in appel- 
lant’s Court and while so doing called the 
nespondent “rowdy”. “a big gambler” and 
“a: mischievous element” and on this 
being read in open Court the respondent 
filed criminal complaint against appelant 
without the sanction contemplated under 
S, 197, Cr. P. C.,-it was held that the act 
complained of had no connection with the 
discharge’ of official duty by the appellant. 
Hence, S. 197, Cr.: P.C. was not in any way 
attracted. AIR 1956 SC 44 and AIR. 1973 
S€ 2591, Foll.; Cr. Petn. No. 10 of - 1978, 
D/- 28-6-1978 (Kant), Affirmed. 


(Paras 4, 6) 
Cases Referred: Chronological Paras 


AIR 1973 SC 2591 : 1974) 1 SCR 559: 1973, 


Cri LJ 1795 8 
AIR 1956 SC 44: (1955) 2 SCR 925: 1956 
Cri LY 140 4,5 


Mr. N. Nettar, Advocate, for Appellant. 

JUDGMENT :— The question raised im 
this appeal is whether sanction under Sec- 
ton 197, Cr. P. C. is required for prosecut- 
ing the appellant who at the material time 


was working as Additional Munsiff and Judi- . 


cial Magistrate, First Class, Madhugiri? 


2 It appears that the respondent, an 
Advocate, was representing a party (defen- 


dant) in Suit.No. 522 of 1973 which was be- 
An application. 


ing heard by the appellant. 
for transfer of the suit from his Court to 


some other Court was moved by the defen-- 
28-6- 


«Criminal Petn. No. 10- i 1978, D/- 2 
1978 Kant.). aa 
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B. S. Sambhu v. W. S. Krishnaswamy - 


letter 


dant before the District Court being Misc. 
Case No. 30 of 1975. The District 


The appellant 


letter No. 16/75 dated 5th Dec., 1975 wherein 
he made the following statement : 


“In this connection I may also bring. to f 


your Honour’s kind notice that the conduct 
and character of Sri T. S. Krishnaswamy are 


not good and that he misbehaves in the open. 


Court making all nonsense allegations., Fur- 
ther, it is brought to my notice that Shri 
T. S. Krishnaswamy is a big gambler in this 
town and is a rowdy also and on account of 
that he exhibits all sorts of rowdyism in the 
open Court. The District Judge is requested 
to safeguard him from the hands of such 
mischievous elements.” 

3. It appears that this. letter was read out 
by the learned District Judge in open Court, 
The respondent filed a criminal complaint 


against the appellant alleging that the afore- 


said. contents of the D. O. letter amounted 
to. his defamation: under S. 499 I. P. CG. A 
question was raised whether the Court could 
take cognizance of the offence without 
sanction contemplated in S$. 197 (Cr. P. C. 
The learned Magistrate negatived 


trate’s view. 

4 It was contended before us as was 
done before the High Court that the D. O. 
letter sent by the appellant to the District 
Judge was in discharge of his duties because 
the District Judge had called for the remarks 
and hence whatsoever had been written’ by 
the appellant was done while acting or pur- 
porting to act in discharge of his official 
duty and as such the ingredients of Sec. 197, 
Cr. P. C. were satisfied. It is not possible 
to accept this contention for in our view 
there is no reasonable nexus between the act 


complained of and the discharge of duty by, 


the appellant. Calling 
‘Rowdy’, 


the respondent 
‘a big gambler’ and ‘a mischievo 


element’ cannot even remotely be said to ba 


connected with the discharge of official du 
which was to offer’ his remarks regarding t 


allegations made in the transfer- petition. Inj. 


Matajog Dubey v. H. C. Bhari, (1955) 2 
SCR 925:€ATR 1956 SC 44), this Court‘ has 
laid down the test in these terms (para 19 has 
ATR): 

“There must be a reasonable connection 


: between the act and the discharge of official 
- . duty; the act must bear such relation to the 


ADR. | 


Judge . 
called for remarks from the appellant re. 
garding certain allegations that were made 
- in the transfer application. . 
submitted bis remarks in the form of D. O. - 


the . 


the con- ` 
‘tention of the appellant that the sanction 
-was necessary. - In an application under Sec- 
‘tion 482 the High Court upheld the Magis- 
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@uty that the accused could lay a reasonable, 
but not a pretended or fanciful. claim, that 
lie did it in the course of the performance 
of this duty.” l 
Applying this test to the facts of the present 
gase it is impossible to come to the conclu- 
sion that the act complained of has any con- 
‘nection with the discharge of official duty 
by the appellant. f 

5. We might refer to the decision of this 
Court in Pukbraj’s case, (1974) 1 SCR 559: 
(AIR 1973 SC 2591) where the facts were 
similar to the facts in the instant case. 
Pukhraj filed the complaint against the re- 
spondent No. 2, his superior officer, in the 
postal department, under Ss, 323 and 502 of 
ï. P. C. alleging that when he went with his 
certain complaint to the second respondent 
the second respondent kicked him at his 
` abdomen and abused him by saying “sale, 
gunde, badmash ........”» The second re- 
spondent raised the contention that the Court 
could not take cognizance of the offence 
without the sanction of the Government 
under S. 197 of the Cr. P. C. That conten- 


tion was negatived and this Court posed the. 


question whether the acts complained of 
were done by the second respondent in pur- 
ported exercise of his duties and applying 
the test laid down in Matajog Dubey’secase 
held that the acts complained of, - namely, 
kicking the complainant and abusing him 
could not be said to have been done in the 
course of the performance of the duty by 
the second respondent. 
4 6. For the reasons indicated above we 
jare satisfied that the High Court was right 
jim coming to the conclusion that Section 197 
jwas not attracted. There is, therefore, no 
substance in the appeal and the same is dis- 
inissed. ` . f f 
‘ Appeal dismissed. 


i 


AIR 1983 SUPREME COURT 65 
Y. V. CHANDRACHUD, C. J. AND 
AMARENDRA NATH SEN, J. 
Writ Petns. Nos. 8816 and 8817 of 1982, 
®/- 18-11-1982. . 
© Rupinder Singh Sodhi and another, Peti- 
tioners v. Union of India and others, Re- 
spondents. ; i 
. Constitution of India, Arts. 21, 226 — Ob- 
structions placed on highway to check persons 
~~ Such measures taken to intercept moye- 
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ment of Akali threatning morchas to be taken- 
ai the Asian Games — Held reasonable re- 
straint can be placed by -police to avoid 
needless inconvenience to public to counter: . 
act threats of morchas etc. 

It is true that no one is entitled to barri- 
cade a highway so as to prevent members of 
the public from using it while they are on 
their lawful business in the pursuit of normal 
avocations of life. But the police, whose 
duty it is to enforce law and order in the 
wake of threatened mass agitations which 
are reasonably likely to lead to breach of 
public peace, are entitléd in the discharge of 
that duty to impose reasonable restraints on 
the physical movement of members of the 
public in order to the protection of public 
property and avoidance of needless inconve- 
nience to other citizens in their lawful per- 
suits. But all such restraints on- personal 
liberty, if at all, have to be commensurate 
with the object which furnishes their justifi- 
cation. They must be minimal and cannot 
exceed the constraints of the particular situa- 
tion, either in nature or in duration, Above 
all, they cannot be used as engines of op- 
pression, persecution, harassment or the like. 
The sanctity of person and of privacy has 
to be maintained at all costs and that can- 
not ever be violated under the guise of 
maintenance of law and order. (Para 2) 

ORDER :— By these writ petitions, the 
petitioners, some of whom ate practising 
lawyers and some Members of the Parlia- 
ment, ask for an appropriate writ directing 
the State of Haryana and the State of Uttar 
Pradesh to remove all obstructions on the 
highways and to allow unhindered and un- 
intercepted the use of highways, railways 
and airways without making any discrimina- 
tion against the Akali Sikhs on the ground 
of religion. Stated briefly, the case of the 


petitioners is that in the recent past, a move- 
. ment was set afoot in the State of Punjab 


consequent upon certain demands made by 
the members of the Akali Party and as a; 
result of that movement, large scale arrests. 
of Sikhs were effected, bordering on harass- 
ment and persecution. It would appear that, . 
a declaration was made by certain Akali 
leaders that.a Morcha would be taken to 
Delhi on November 19, 1982 which coincides 
with the inauguration of the Asiad games 
Apprehending that the Morcha will interfere 


. with the holding of the games, the border 


States, particularly Haryana and Uttar Pra- 
desh, appear to have taken certain measures 
to intercept the movement of Akalis across 
the border on to Delhi, with a view to 


6 SC 
ensuring that the proposed Morcha is not 
staged in the manner feared and the Asiad 
not disrupted. 

2. Mr. Hardev Singh who appears on be 
half of the petitioners argues that highways 
are dedicated to the public and are meant 
for their use for passing and repassing. There- 
fore, he argues, no obstruction can be placed 
thereon which will impede the free flow of 
traffic, any such obstruction being per se un- 
lawful. Having given our anxious considera- 
tion to the submissions made by Mr. Hardev 
Singh, we agree that no one is entitled to 
barricade a highway so as to prevent mem- 
bers of the public from using it while they 
are on their lawful business in the pursuit 
of normal avocations of life. But the police, 
whose duty it is to enforce law and order in 
the wake of threatened mass agitations which 
are reasonably likely to lead to breach of 
public peace, are entitled in the discharge of 
that duty to impose reasonable restraints on 
the physical movement of members of the 
public in order to the protection of public 
property and the avoidance of needless in- 
convenience to other citizens m their lawful 
pursuits. But ali such restraints on personal 
liberty, if at all, have to be commensurate 
with the object which furnishes their justifica- 
tion. They must be minimal and cannot ex- 
ceed the constraints of the particular situa- 
tion, either in nature or in duration. Above 
all, they cannot be used as engines of op- 
.|pression, persecution, harassment or the like, 
The sanctity of person and of privacy has te 
be maintained at all costs and that cannot 
ever be violated under the guise of main- 
tenance of law and order. 

3. We feel uneasy and concerned to hear 
- that policemen of certain States have violated 
the norms of decency in their dealing with 
the situation arising out of the. Akali-Asiad 
tangle. We assume for lack of better evi 
dence that the grievance made by the peti 
tioners before us is more the offspring of a 
matural feeling of resentment at being stopped 
and searched than of any substantial invasion 
of their personal freedom. If and when there 
is proof of latter, Courts may have to step 
and stop the excesses. But the rule of law. 
requires that no person shall be subjected to 
harsh, uncivilised or discriminatory treatment 
even when the objective is the securing of 
the paramount exigencies of law and order. 
Therefore, no Sikh can be allowed to be so 
treated if our Constitution has to have any 
meaning and effect. 

4. We believe it not to be true that any 
Chief Minister has made 2 public declara- 


tion that police officers who will tréat the 
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Akali Sikhs harshly will be dealt with lightly. 
It is incredible that any highly placed person 
in his senses can possibly make such a state- 
ment, with the kind of pressure of publie 
opinion and the press which, fortunately, we 

have in our country today. ; i 


§ There does not appear to be any ex 
ecutive order in existence, in writing at anp 
rate, authorising the police to barricade any 
highway or to subject every Sikh in motion 
to. physical restraint. But in an appropriate 
case, a presumption may well be drawn as 


„to the existence of such an order if it ig ` 


found that the police are generally acting 
systematically according to a set and uniform 
pattern or are otherwise engaged in a large 
scale operation of any similar or sinister kind, 
For want of acceptable evidence, we hesitate 
to draw that presumption in this case and 
will leave the matter where it lies for the 
time being. Redress may, if so advised, be 
sought in individual cases by those aggrieved 
by the alleged acts of excesses, 
6 This order will dispose of these writ 
petitions. 
Petitions dismissed. 





AIR 1983 SUPREME COURT 66: 
a = 1982 Cri. E. J. 1972 
(From; Gujarat) 
P. N. BHAGWATI AND 
E. S. VENKATARAMIAH, JJ, 

Crimina] Appeal No, 47 of 1982, Dj/- 
22-1-1982. 

Mayur Panabhai Shah, Appellant v, 
State of Gujarat, Respondent. 

Evidence. Act (2 of 1872), Sec-- 
tions 3, 45, 114 — Evidence — Appre- 
ciation of — Doctoy examined as witness 
— His evidence has to be appreciated 
like that of any other witness — No 
presumption that doctor is always a wit- 
ness of truth — Decision of Gujarat 
H. C. Reversed, (Para 2) 

JUDGMENT :—- Specia] leave granted. 


2. This is an appeal by special leave 
directed against the judgment passed 
by a single Judge of the Gujarat High 
Court summarily dismissing an appeal: 
preferred by the appellant against an 
order passed by the Additional Sessions 
Judge No. 11 Ahmedabad convicting 
the appellant of the offence under See- 
fion 376 of the Indian Penal Code and 
sentencing him to imprisonment for a 
period of one year. We think that this 
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is not a ease which should have been 
summarily rejected by the leamed 
Single Judge and moreover we do net 
think the learned Judge was right in 
observing that “our courts have always 
taken the doctors as witness of truth.” 
Even where a doctor has deposed in 
court, his evidence has got to be ap- 
preciated like the evidence of any other 
witness and there is no irrebuttable pre- 
sumption that a doctor is always a wit- 
mess of truth. We would therefore allow 
the appeal, set aside the judgment of 
the single Judge and remand the appeal 
to the High Court with a direction that 
the appeal may be admitted and after 
issuing notice to the State it may be 
disposed of on merits, It would be pre- 
ferable if the appeal is heard by a 
Judge other than the learned Judge who 
heard the appeal at the stage of admis- 
sion, A 

Appeal allowed, 


o 





ATR 1983 SUPREME COURT 67 
(From : (1980) 1 FAC 419 (Delhi 
S. MURTAZA FAZAL ALI AND 
E. S. VENKATARAMIAH, JJ. 
Criminal Appeal No. 701. of 1980, DJ- 1-42- 
4982. 


Municipal Corporation of Delhi, Appellant 
v. Ram Kishan Rohtagi and others, Respon- 
dents. 


(A) Criminal P. C. (2 of 1974), Ss. 397 @) 
and 482 — Powers exercised under Sec. 397 
—- Whether High Cout can exercise those 
very powers under Section 482. | 

It is true that Section 397 (2) clearly bars 
. the jurisdiction of the. Court in respect of 
interlocutory orders passed in appeal, enquiry 
er other proceedings. Section 482 has a 
different parameter and is a provision in- 
dependent of Section 397 (2). While Sec- 
‘tion 397 (2) applies to the exercise of revi- 
sional powers of the High Court, Sec. 482 
wegulates the inherent powers of the Court 
t pass orders necessary in order to prevent 
the abuse of the process of the Court. AIR. 
4978 SC 47, Foli. @ara 5) 


` Section 482 of the present Code is the ad 
‘verbatim copy of Section S61-A of the old 
Code. This provision confers a separate and 
fmdependent power on the High Court alone 
to pass orders ex debite Justitiae in cases 
where grave and substantial injustice bas been 
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done or where the process of the Code has 
been seriously abused. It is not merely a revi- 
sional power meant to be exercised against 
the orders passed by subordinate courts. it 
was under this section that in the old Code, 
the High Courts used to quash the procee- 
dings or expunge uncalled for remarks against 


` witnesses or other persons or subordinate 
. courts. Thus, the scope, ambit and range of 


Section 561-A (which is now Section 482) is 
quite different from the powers conferred by 
the present Code under the provisions of 
Section 397. It may be that in some cases 
there may be overlapping but such cases 
would be few and far between. It is well 
settled that the inherent powers under S. 482 
of the present Code can be exercised only 
when no other remedy is available to the 
litigant and not where a specific remedy is 


- provided by the statute. Further, the power 


being an extraordinary one it has to be 
exercised sparingly. If these considerations 
are kept in mind, there will be no incon- 
sistency between Sections 482 and 397 (2) of 
the present Code. (Para 6) 

@®) Criminal P. C. (2 of 1974), Ss. 482 and 
319 — Power under Section 482 when can be 
exercised for quashing criminal proceedings 
— Offence by Company under Prevention of 
Food Adolteration Act — Complaint against 
Company, its Directors and Manager — No 
clear allegations against Manager and Direo 
tors that they were responsible for conduct 
of business of disputed sample — Held, pro- 
ceedings could be quashed against Directors 
but not against Manager. (1980) 1 FAC 419 
(elki), Reversed. (Prevention of Food 
Aduilteration Act (1954), 5. 17). 

Proceedings against an accused in the 
initial stages can be quashed only if on the 
face of the complaint or the papers ac- 
companying the same, no offence is con- 
stituted. In other words, the test is that 
taking the allegations and the complaint as 
they are, without adding or subtracting any- 
thing, if no offence is made out then the High 
Court will be justified in quashing the pro- 
ceedings in exercise of its powers under Sec- 
tion 482. AIR 1980 SC 258; AIR 1976 SC 
1947 and AIR 1977 SC 1754, Foll. 

{Para 1@) 

In the instant case the complaint clearly | 
contains the allegations regarding the sample 
taken by the Inspector from a shop which 
was sent to the Public Analyst, was manu- 
factured by the Company in question and- 
that the Public Analyst found the samples to 
be adulterated. The complaint was filed 
against the Company, its Directors and -the 


Manager. So far as the Directors are con- 


` 
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cerned. there is not even a whisper nor a 
shred of evidence nor anything to, show, 
apart from the presumption drawn by the 
complainant, that there is any act committed 


by the Directors from which a reasonable ` 


inference can be drawn that they could also 
be vicariously liable. In these circumstances, 
therefore, it can be said that no case against 
the Directors has been made out ex facie on 
the allegations made in the complaint and 
the -proceedings against them were rightly 
quashed by the High Court. (1980) 1 FAC 
419 (Delhi), Affirmed. : (Para 15) 


However, the Manager of the Company 
who is directly incharge of its affairs, could 
not fall in the same category as the Direc- 
tors, It could not be reasonably argued that 
no case is made out against the Manager 
because from the very nature of his duties, it 
is manifest that he must be in the knowledge 
about the affairs of the sale and manufacture 
of the disputed sample. From the very 
nature of his duties it can be safely inferred 
that the Manager would undoubtedly be 
vicariously liable for the offence; vicarious 
liability being an incident of an offence under 
the Act. Hence the order of the High Court 
‘quashing the proceedings against the Manager 
is liable to be set aside. (1980) 1 FAC 419 
(Dell), Reverséd. (Paras 13, 15, 16, 20) 


_ Seétion 319 of Cr. P. C. gives ample 
‘powers to any Court te take cognizance and 
add any person not being am. accused before 
` it and try him along with the other accused. 
in these circumstances, therefore, if the pro- 
wsecution’ can at any stage produce. evidence 
which. satisfies. the Court that the other ac- 
cused or those who have not. been arrayed 
as accused against whom proceedings have 
been quashed have also committed the offence 
the Court can’ take cognizance against them 
.and try them along with the other accused. 
But, -this is really an extraordinary power 
which is conferred on the Court and should 
be used very sparingly and only if compelling 
“reasons exist for taking cognizance against 
the other person against whom action has 
not been taken. {Paras -17, 18, 19) 


Cases Referred: Chronological Paras 
‘AIR 1980° SC 258 : (1980) 1 SCC 43 : 1980 
Cri LI 202 7 


‘AIR 1979 SC 339 : (1979) 2 SCR 306 : 1979 
Cri LY 333 -. 18 

AIR 1978 SC 47 : (1978) 1 SCR 749: 1978 

> Cri LY 165 5 
‘AIR 1977 SC 1754 : 
‘Cri LI 1146 

AIR 1976 SC 1947: 
1976 Cri LF 1533: 


(1977) 2SCR 357: 1977 
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FAZAL ALI, J.:— This appeal by special 
leave is directed against a judgment dated 
March 5, 1980 of the Delhi High Court 
quashing the proceedings taken against re- 
spondents Nos. 1 to 5 and arises in the 
following circumstances. 

2. On March 25, 1974, one Shri M. M. 
Gupta, Food Inspector, Municipal Corpora- 
tion of Delhi visited premises No. 5171, 
Basant Road, Delhi where Shri Madan Lal 
had kept for sale ‘Morton Toffees’, The 
said Inspector after purchasing the samplo 
of the article sent it to the Public Analyst 
who opined that the said sample did not con- 
form to the standards prescribed for toffees, 
The toffees were manufactured by M/s. Upper 
Ganges Sugar Mills. Respondent No. 1 
(Ram Kishan Rohtagi) was the Manager of 
the company and respondents Nos. 2 to 3 
were the Directors of the Company, includ- 
ing the company also. i 

3. A complaint was filed before the 
Metropolitan Magistrate who summoned al 
the respondents for being tried for violating 
the provisions of the Prevention of Food 
Adulteration Act (hereinafter referred to as 
the ‘Act’). The said complaint was filed by 
the Assistant Municipal Prosecutor in the 
Court of Metropolitan Magistrate, Delhi- 
against the accused for having committed. 
offences under Sections 7/16 of the Act. ` 

4. The only voint canvassed before us 
was that on the allegations made in the com- 
plaint, a clear case was. made out against all- 
the respondents and the High Court ought 
not to have quashed the proceedings on the 
ground that the complaint did not disclose 
any offence. Before going through the rel- | 


_evant part of the complaint, it may be neces- 


sary to say a few words about the Jaw on the 
subject, . 

5. After the coming into force of, the 
Code of-Criminal. Procedure, 1973 (herein- 
after referred to as the ‘present Code’), there 
was a serious divergence of judicial opinion 
on the question as to whether where a power 
is exercised under Section 397 of the presen! 


Code, the High Court could exercise those 


very powers under Section 482 of the presen! 
Code. It is true that Section 397 (2) clearly 
bars the jurisdiction of the Court in respect. 
of interlocutory orders passed in appeal, en- 
quiry or other proceedings. The matter is, 
however, no longer res integra as the entire 
controversy has been set at rest by a decision . 
of this Court in Madhu Limaye y..State of 
Maharashtra, (1978) 1 SCR 749 : (AIR 1978 
SC 47) where this Court pointed out that Sec- 
tion 482 of the present Code had tec 


parameter: and was a provision independen? 
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of Section 397-(2). This Court further held 
that while Section 397 (2) applied to the 
exercise of revisional powers of the High 
Court, Section 482 regulated the inherent 

powers of the Court to pass orders necessary 
~ in order to prevent the abuse of the. process 
of the Court. In this connection, Untwalia, J. 
speaking for the Court. observed. as follows 
(para 10)}:— es 


“On a plain reading of Section 482, how- 
ever, it would follow that nothing in the 
Code, which would include sub-section (2) 
of Section 397 also, “shall be deemed to limit 


or affect the inherent powers of the High - 


Court”. But, if we were to say that the said 
bar is not to operate in the exercise of the 
inherent power at all, it will be setting at 
naught one of the limitations imposed upon 
the exercise of the revisional powers.. 

But in case the impugned order “clearly 
brings about a situation which is an abuse of 
the process of the Court or for the purpose 
of securing the ends of justice interference 
by the High Court is absolutely necessary, 
then nothing contained in Section 397 (2) 
can limit or affect the exercise of the inherent 
power by the High Court. But such cases 
would be few and far between. 
Court must exercise the inherent power very 
sparingly.” 


” 6 Tt may be noticed that Section 482 of 
the present Code is the ad verbatim copy of 
Section 561-A of the old Code. This provi- 
‘jsion confers a separate and ‘independent 
power on the High Court alone to pass orders 
èx debito justitiae in cases where grave and 
‘substantial injustice has been done or where 
the process of the Court has been seriously 


‘abused. It is not merely a revisional power 


meant to be exercised against the orders 
‘passed by subordinate Courts.: It was under 
'this section that in’ the old Code, the High 
Courts used to quash the proceedings or ex- 
punge uncalled for remarks against witnesses 
for other persons or subordinate Courts, Thus, 
‘the scope, ambit and range of Section 561-A 
(which is now Section 482) is quite different 
from the powers conferred’ by the présent 
Code under the provisions of Section 397.. It 
may be that in some cases there may be over- 
lapping but such cases would be few and far 
|between. It is well settled that the inherent 
powers under Section 482 of-the present Code 
can be exercised only when no other remedy 













specific remedy is provided by the statute. 
Further, the power- being an extraordinary 
‘one; it has to be exercised sparingly. If these 
` teonsiderations -are kept in mind, there will 
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fis available to the litigant and not where a- 
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be no inconsistency between Sections 482 and 
397 (2) of the present Code. ; 

7. The limits of the power under S. 482 
were clearly defined by this Court in Raj 
Kapoor v. State, (1980) 1 SCC 43 : (AIR 
1980 SC 258) where Krishna Iyer J. observed 
as follows (para 10):— . 

“Even so, a general principle pervades this 
branch of law when a specific provision is 
made: easy resort to inherent power is not 
right except under compelling circumstances, ' 
Not that there is absence of jurisdiction but 
that inherent power should not invade areas 
set apart for specific power under the same 
Code.” 

8.° Another important consideration which 
is to be kept in mind is as to when: the High 
Court acting under the provisions of S. 482 
should exercise the inherent power in so far 
as quashing of criminal proceedings are con- 
cerned. This matter was gone into in greater 
detail in Smt. Nagawwa v. Veeranna Shiva- 
lingappa Konjalgi, (1976) Suppl SCR 123: 
(AIR 1976 SC 1947) where the scope of Sec- 
tions 202 and 204 of the present Code was 
considered and while laying down the guide- 
lines and the grounds on which proceedings 
could be quashed this Court observed as 
follows (para 5): 

“Thus: it may be safely held that in the 
following cases an order of the Magistrate 
issuing process against the accused can be 
quashed or set aside : 

(1) Where the allegations made in the 
complaint or the statements of the witnesses 
recorded in support of the same taken ‘at 
their face value make out absolutely no case 
against the accused or the complaint does 
not. disclose the essential ingredients of an 
offence which is alleged against the accused; 

(2) Where the allegations made in the com- 
plaint are patently absurd and inherently im- 
probable so that. no prudent: person can ever 
reach a conclusion that there is sUfficient 
ground for proceeding against” the accused; 

(3) Where the discretion exercised by the 
Magistrate in issuing process is capricious 
and arbitrary having been based either on no 
evidence or on materials. which are wholly 
irrelevant’ or inadmissible; and — - 

(4) Where: the complaint suffers from 
fundamental legal defects, such as, want of 
sanction, or absencé.of a complaint by legally 


` competent authority and the like. 


The cases mentioned by us are. purely illustra- 
tive and provide sufficient guidelines to indi- 


“cate contingencies where the High Court. can 


quash proceedings. i 
- 9, -Same:view was taken in a later deci- 


‘sion of this Court in Sharda Prasad: Sinha v. 


a 
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State of Bikes, (1977) 2 SCR 357 : (AIR 
1977 SC 1754) where Bhagwati, J. speaking 
for the Court observed as follows (para 2) :— 


“it is, now settled law that where the 
silegations sei out in the complaint or the 
charge-sheet do not constitute any offence, 
it is competent to the High Court exercising 
its inherent jurisdiction under Section 482 of 
the Code of Griminal Procedure to quash the 
order passed by the Magistrate taking 
cognizance of the offence.” 


10. Jt is, therefore, manifestly clear that 
proceedings against an accused in the initial 
stages can be quashed only if on the face of 
the complaint or the papers accompanying 
the same, no offence is constituted. In 
other words, the test is. that taking the 
allegations and the complaint as they are, 
without adding or subtracting anything, if no 
offence is made out then the High Court will 
be justified in quashing the proceedings in 
exercise of its powers under Section 482 of 
the present Code. - 


11. In the instant case, the argument of 
the appellant before us is that taking the 
complaint as a whole, it cannot be said that 
no offence is made out or that the facts men- 
tioned in the complaint do not constitute 
any offence against the respondents or some 
‘of them. On the other hand, the counsel for 
the respondents submitted that even taking 
the allegations of the complaint ex facie no 
case for trial has been made out at all. 


12. Before going to the complaint, we 
might state that it is common ground that 
the complaint clearly contains the allegations 
wegarding the visit of the Inspector to the 
shop of respondent No. 6 (Madan Lal) and 
that the sample taken by him, which was 
sent to the Public Analyst, was manufactured 
by Upper Ganges Sugar Mills, Daryaganj, 
Delhi, having its registered office at Calcutta 
‘and that the Public Analyst found the samples 
to be adulterated. There is no dispute re- 
garding these facts. The only point on 
which the controversy centres is as to whe- 
ther or not on the allegations, the Manager 
as also the other respondents 1 to 5 commit- 
ted any offence. The main clause of the 
complaint which is the subject matter of the 
dispute is clause No. 5 which may be extract- 
ed thus :-* 

“5, That the accused No. 3 is the Manager, 
of accused No. 2 and accused Nos. 4 to 7 are 
the Directors of accused No. 2 and as such 
they were in charge of and responsible for 
the conduct of business of accused No. 2 at 
the time of sampling.” i 


Delhi Municipality v. Ram Kishan 


°” Manager of the Company and therefore 
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13. According to this clause, accused 
No. 3 (Ramkishan) who is respondent No. 1 
in this appeal and accused Nos. 4-7 who are 
respondent Nos. 2 to 4, were the Directors 
of the company, respondent No. 5. So far 
as the Manager, respondent No. 1, is con- 
cerned it was not and could not be reasonably 
argued that no case is made out against him 
because from the very nature of his duties, 
it is manifest that he must be in the know- 
ledge about the affairs of the sale and manu- 
facture of the disputed sample. It was, how- 
ever, contended that there is no allegatio 
whatsoever against the Directors, respondents 
Nos. 2 to 4. ` 


ł4. Reliance bas been placed on the 
words ‘as such’ in order to argue that be- 
cause the complaint does not attribute any 
criminal responsibility to accused Nos. 4 to 7 
except that they were in charge of and re- 
sponsible for the conduct of the business of 
the company. It is true that there is no 
clear averment of the fact that the Directors 
were really in charge of the manufacture and 
responsible for the conduct of business but 
the words ‘as such’ indicate that the com- 
plainant has merely presumed that the Direc- 
tors of the company must be guilty because 
they are holding a particular office. This 
argument found favour with the High Court 
which quashed the proceedings against the 
Directors as also against the Manager, re- 
spondent No. 1. 


15. So far as the Manager is concerned, 
we are satisfied that from the very nature of 
his duties it can be safely inferred that he 
would undoubtedly be vicariously liable for 
the offence; vicarious liability being an in- 
cident of an offence under the Act. So far 
as the Directors are concerned, there is not 
even a whisper nor a shred of evidence nor 
anything to show, apart from the presump- 
tion drawn by the complainant, that there is 
any act committed by the Directors from 
which a reasonable inference can be drawn 
that they could also be vicariously liable. In 
these circumstances, therefore, we find our- 
selves in complete agreement with the argu- 
ment of the High Court that no case against, 
the Directors (accused Nos. 4 to 7) has been 
made out ex facie on the allegations mad 
in the complaint and the proceedings against 
them were rightly quashed. ~ 

16. We, however, do not agree that eve: 
accused No. 3, respondent No. 1, who is 
























directly in charge of its affairs, could fall i 
the same category as the Directors. Hence, 
we would set aside that part of the judgmen 
of the High Court which quashes the pro 
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ani against the Manager, 
No. 1 (Ram Kishan Rohtagi). 


17. Aithough we uphold the: order of the 
High Court we would like to- state that there 


are ample provisions in the Code of Criminal. 


Procedure, 1973 in which the Court can take 
cognizance against persons who have not been. 


made accused and try them in the same 
manner along with the other accused. Ia 


the old Code, Section 351 contained’ a 
lacuna in. the mode of taking cognizance. if 
a new person was to be added’ as an accused. 
The Law Commission in its 41st Report 
(para 24.81) adverted to this aspect of the 


law and Section 319 of the present Code 
gave full effect to the recommendation of the. 
Law Commission by removing. the lacuna: 
which was found to exist in S. 351. of the old 


.|Code. Section 319 as incorporated ‘in the 
present Code may be extracted thus :— 


“319. Power to proceed’ against other per- 
sons appearing to be guilty of offence. 


(1) Where, in the. course of any inquiry. 
into, or trial of, an offence, it appears from 
the evidence that any person not being the 
accused has committed any offence for which 
such person could be tried together with the 
accused, the Court may proceed against such 


person for the offence which he appears to 


have committed. 


(2) Where such person is not attending 


the Court, he may be arrested or summoned, 


as the circumstances of the case may require, 
for the purpose aforesaid. 


(3) Any person attending the Court, 
although not under arrest or upon a sum- 
mons, may be detained by such Court for 
the purpose of the enquiry into, or trial of, 
the offence which he appears to have com- 
mitted, 


(4) Where the Court proceeds against any 


person under sub-section (1) then— 

(a) the proceedings in. respect of such. per- 
son shall be commenced afresh, and: the. wit- 
nesses re-heard; _ 


(b} subject to the provisions of Clause. (a}, 


the case may proceed: as if such person. had. 


been an accused person when the. Court took 
ognizance of the offence. upon which the in» 
` quiry or trial was commenced.” 


31% This provision gives ample powers to 
any Court to take cognizance and add any 
person. not being an accused before it and 
try him along with the. other accused. This 
provision was also the subject. matter of. a 
decision by this: Court.in Joginder Singh -v. 


Delhi ‘Municipality v. Ram Kishan. l 
respondent State of “Punjab, (1979), 2. SCR 306: 


2 
&C. 7 


(AR 
1979 SC 339) where Tulzapurkar, J., speak- 


ing for the Court observed thus :— 


“A plain reading of Section 319 (1), which 
occurs in Chapter XXIV dealing with gen- 
eral provisions as to inquiries and trials, 
clearly shows that it applies. to dll the. Covats 
including a Sessions Court and as such .a 
Sessions Court will have the- power to add 
any person, not being: the- accused before it, 
but against whom there appears during trial 
sufficient evidence indicating’ his invotvement: 
in. the: offence, as am accused and direct him: 
to be tried: along with’ the other accused.” 


19;. Im these- circumstances, therefore, if; 
the- prosecution can at any stage produce! 
evidence which satisfies the Court that the! 
other accused or those who- have not been 
arrayed as accused: against: whom proceedings 
lave been quashed’ have also: committed the! 
offence- the Court can take cognziace against! 
them. and: try them: along with the other ac-| 
cused: But, we- would: hasten to add- that! 
this is: really am extraordinary power which 
is conferred on the. Court and should be used 
very: sparingly and. only if. compelling reasons! 
exist for taking cognizance. against. the other} 
person. against whom. action: lias not been} 
taken. More. than this; we: would not like to 
say’ anything further at this: stage. We: leave 
the: entire matter to the discretion’ of the 
Court concerned so- that it may act accord- 
ing to law. We would, however, make it 








„plain that the mere fact: that the proceedings 


lave- been quashed. against respondents Nos. 
2 to 5 will not prevent’ the: Court’ from 
exercising its discretion if it is fully satisfied. 
that: a case’ for taking cognizance against 
them has been made out on the additional’ 


- evidence. led before it. 


26: For these reasons, therefore, we allow. 
this appeal only to: the extent that the order 


` of the. High Court’ quashing the proceedings 


against’ the- Manager (Rolitagi), respondent 
No: fh, is: hereby set: aside and that of the 
Metropolitan Magistrate is restored. As re- 
gards. the. other respondents (Directors) the 
order of the. High Court stands and the ap- 
peal: in respect of these respondents only will 
stand: dismissed. Aly: attested: copy of this 
judgment’ be: placed on the filè- of criminal: 
appeali No: 749: of 1980. 

Order accordingly, 


a 
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AIR 1983 SUPREME COURT 72 . 
(From: AIR 1969 Pat 165) 


A. P. SEN. E. S. VENKATARAMIAH AND 
R. B. MISRA, JJ. | 

Civil -Appeals Nos. 2563-2565 of 1969, D/- 
30-11-1982. 

Syedabad Tea Co. Ltd., Appellant v. State 
of. Bihar, Respondent, we 

Bihar and W. B. (Transfer of Territories 
Act (40 of 1956), Sections 17, 47 and 48 — 
Acquisition of land situated in State of Bihar 
— Acquired lands transferred to State of 
W. B. under Act — Appeal against compen- 
sation claim pending in High Court of Patna 
— Decision in appeal after appointed date 
under Act — Refusal of execution of decree 
fm Bihar State — Legality — Deeming proxi- 
sions in Section 47 — Effect of. AIR 1969 
Pat 165, Reversed. ; 

Some pieces of land belonging to the .ap- 
pellant which were~situated in a village in 
the State of Bihar were acquired under the 
provisions of the Land Acquisition Act by 
the State of Bihar in 1951, for a public pur- 
pose. There were awards’ for payment of 
compensation. The question of determina- 
tion of proper compensation was referred to 
the District Judge under Section 18 of the 
Act and compensation was enhanced by 
order and award dated 7-5-1954. The State 
of Bihar filed appeals before Patna H. C. in 
1954. When the appeals were pending before 
the High Court, the Act 40 of 1956 was pass- 
ed and it came into force on the appointed 
day i.e. November 1, 1956. Under the Act, 
the area in which the acquired lands were 
situated stood transferred to the State of 
West Bengal: The appeals were,’ however, 
not transferred to the Calcutta High Court. 
The State of West Bengal was also not sub- 
stituted in the place of the State of Bihar in 
the appeals. The appeals were dismissed by 
the Patna High Court after hearing the coun- 
sel for the State of Bihar on March 8, 1960. 
The appellant thereafter filed execution peti- 
tions in the Court of the Additional District 
Judge impleading the State of Bihar as the- 
judgment debtor in 1961. The State of Bihar 
raised objections to the exeéution procee- 
dings by way of petitions under S. 47 of Civil 
P: C. and the executing court upheld the plea 
and dismissed the execution petitions by . its 
order dated July 9, 1963. The appellant pre- 
ferred appeals ‘against the orders of the ex- 
ecuting Court before the High Court o 
Patna but they were dismissed. $ 


“Held, that in the situation the executing 


Court should have been directed by the High 
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Court to substitute the State of West Bengal 
in. the place of the State of Bihar in the ex- 
ecution petitions and to proceed to execute 
the decree against the State of West Bengal. 
AIR 1969 Pat 165, Reversed, (Para 5) 


` Section 17 (2) states that only such ipro- 
ceedings pending in the High Court of Patna 
immediately before the appointed day as ‘are 
certified by the Chief Justice of the High 
Court having regard to the place of’ accrual 
of the cause of action and other circum- 
stances, have to be transferred to the High 
Court at Calcutta. It follows that if there 
is no such certification, they have to be dis- 
posed of by the High Court of Patna even 
though the cause of action might have ac- 
crued in any part of the transferred territo- 
ties as that Court continues to exercise juris- 
diction over those cases. In the instant case 
since there was no such certificate, the High - 
Court of Patna rightly disposed of the ap- 
peals. The liability, however, would be that 
of the State of West Bengal because of Sec- 
tion 47 of the Act. The State of West Ben- 
gal should be deemed to have been sub- 
stituted for the State of Bihar even though 
no such order had been passed on a formal 
application for substitution. When the law 
says that something should be deemed to 
have been done in a given case, the said legal 
fiction should be carried to its logical end to 
achieve the desired result. The decrees must, 
therefore, be deemed to have been passed by 
the High Court of Patna against the State 
of West Bengal when the appeals were dis- 
missed by the Patna High Court. It may be 
mentioned that the State of West Bengal did 
not take any steps to get those decrees re- 
voked before the Patna High Court even 
though it had actual notice of those proceed: 


-ings when notices in these appeals were served 
- on it. 


; (Para 5) 
By virtue of Section 47 of the Act, the 
State of West Bengal would be bound by 
the decrees or orders made in respect of 
matter referred to therein against the State 
of Bihar before the appointed day and 
also after the appointed day even though .- 
the State of West Bengal is not formally 
brought on record in the place of the 
State of Bihar. In all such cases the. 
State of Bihar should be considered as effec- 
tively representing the State of West Bengal. 
That is the true effect of the “deeming” pro- 
vision contained in that section, (Para 6) 


‘M/s. M. L. Lahoty, S. C. Patel and H. Roy, 
for Appellant; Mr. G. S. Chatterjee (for 
State of Bengal), Mr. K. G. Bhagat, Addl. 
Solicitor General, Mr.-D. Goburdhan, Advo~ 
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cate with him (for State of Pihan); for Re- 
spondent. 


VENKATARAMIAH, J. :— The tion 


involved in ‘these three appeals by certificate 
relates to the liability of the State of Bihar 
to pay the amount of compensation-in re- 
spect of lands which after their acquisition 
by it under the Land Acquisition Act stood 
transferred to the State of West Bengal 
under the Bihar and West Bengal (Transfer 
of Territories) Act, 1956 (Act No. 40 of 1956) 
(hereinafter referred to as ‘the Act’). 

2. The facts of these cases may be briefly 
stated thus: Three pieces of land belonging 
to the appellant which were situated in vil- 
lage Madati in the District of Purnea in the 
State of Bihar were acquired under the provi- 
sions of the Land Acquisition Act by the 
State of Bihar in the year 1951 for a certain 
public purpose. After the Land Acquisition 
Officer passed the awards in respect of the 
said lands, the question of determination of 
proper compensation was. referred to the Dis- 
trict Judge, Purnea under Section 18 of the 


Land Acquisition Act at the instance of the: 


appellant. The District Judge by his judg- 
ment and award dated May 7, 1954 enhanced 
the compensation payable in each of the three 
cases. Against that judgment, the State ‘of 
Bihar filed three appeals before the High 
Court of Patha in the year 1954. When the 
appeals were pending before the High Court, 
the Act was passed and it came into force Oñ 
the appointed day i. e. November 1, 1956. 
Under the Act, the area in which the ac- 
quired lands were situated stood transferred 
to the State of West Bengal. The appeals 
were, however, not transferred to the Cal- 
cutta High Court. The State of West Bengal 
was also not substituted in the place of the 
State of Bihar in the appeals. The appeals 
were dismissed by the Patna High Court 
after hearing the counsel for the State of 
-Bihar on March 8, 1960. The appellant there- 
after filed execution petitions in the Court of 
the Additional District Judge impleading the 
State of Bihar as the judgment-debtor in 
1961. The State of Bihar raised objections 
to the execution-proceedings by way of peti- 
tions under Section 47 of the Code of. Civil 
Procedure in March, 1962 . stating that its 
liability under, the decree had ceased by virtue 
of the provisions of the Act and that the 
State of West. Bengal within whose jurisdic- 
tion the acquired lands were situated was 
liable to pay the decretal amounts. The ex- 
ecuting Court upheld: the plea of the State 
of Bihar. and dismissed the execution peti- 
tions by its order dated July 9, 1963. The 
appellant preferred appeals against the orders 
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mediately before the appointed day, 
State of Bihar is a party to any legal pro- 
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of the executing Court before the High Court 
of Patna, - The said ‘appeals were also aie 
missed. Hence these appeals, 

3. It should be stated here that the State 
of West Bengal had not been impleaded as a 
party either in the executing Court-or in the 
High Court. In these appeals by an order 
made by this Court in the year 1972, the 
State of West Bengal was impleaded. as a re- 
spondent in each of these cases. ` 

4. The decision in these appeals turns on 
the true construction of the relevant provi- 
sions of the Act since it is not disputed that 


‘the acquired lands are transferred to the State 


‘of West Bengal under the Act, Section 47 
of the Act reads: . 
“47. Legal proceedings—— ` Where, - im: 


the 


ceedings with respect to any property rights 
or liabilities transferred to the State of West 
Bengal under this Act, that State shall be 
deemed to be substituted for the State of 
-Bibar as a party to those proceedings, or add’ 
ed as a party thereto, as the case may be, 
and the proceedings may continue accord- 
ingly.” 


‘4-A. Section 48 of the Act deals with the 
transfer of proceedings arising from the 
transferred territories and pending im- 


. mediately before the appointed day ‘before a 


Court (other than the High Court), tribunal, 
authority or officer in the State of Bihar to 
the corresponding court, tribunal, authority 
or officer in the State of West Bengal. We 
are. now concerned with the ‘proceedings 
pending in the High Court. Section 17 of 
the Act’ is the relevant provision dealing with 
them. It reads thus: 

“17. Extension of jurisdiction: of, and 
transfer of proceedings to, Calcutta High 
Court.— (1) Except as hereinafter provided,. 

(a) the jurisdiction of the High Court at 
Calcutta shall, as from the appointed day, ex- 
tend to the transferred territories; and 


(b) the High Court at Patna shall, as from. 
that day, ‘have no jurisdiction in respect of, 
the transferred territories. 

` Q) Such proceedings pending in the High 
Court .at Patna immediately before the ap- 
pointed day as are certified by the Chief Jus- 
tice of that High Court having regard to the’ 
place of: accrual of the cause of-action and 
other circumstances, to be proceedings which: 
ought to be heard and decided by the High 
Court at Calcutta shall, as soon as may be 


- after such certification, be transferred to the 


High Court at Calcutta. 


a 
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(3) Notwithstanding anything contained in 
sub-sections (1) and (2), but save as here- 
inafter provided, the High Court at Patna 
shall have, and the High Court at Calcutta 
shall not have, jurisdiction to entertain, hear 

“or dispose of appeals, applications, for leave 
to appeal to the Supreme Court, applications 
for review and other proceedings, where any 
such proceedings seek any relief in respect 
of any order passed by the High Court at 
Patna before the appointed day: 


Provided that if, after such proceedings 
have been entertained by the High Court at 
Patna, it appears to the Chief Justice of that 
High Court that they ought to be transferred 
to the High Court at Calcutta, he shall order 
that they shall be so transferred and such 
proceedings shall thereupon be transferred ac- 
cordingly, 

(4) Any order made by the High Court at 
Patna a 

(a) before the appointed day in any pro- 
ceedings transferred to the High Court at 
Calcutta by virtue. of sub-section (2) or 


(b) in any proceedings with respect to 
which the High Court at Patna retains juris- 
diction by virtue of sub-section (3), shall, for 
all purposes, have effect, not only as an order 
of the High Court at Patna, but also as an 
order made by the High Court at Calcutta.” 

(underlining by us) 

5, Sub-section (2) of Section 17 of the 
Act states that only such proceedings pend- 
ing in the High Court of Patna immediately 
before the appointed day as are certified by 
the Chief Justice of that High Court having 
regard to the place of accrual of the cause 
of -action and other circumstances, have to 
be transferred to the High Court at Calcutta. 
It follows that if there is no such certifica- 
tion, they have to be: disposed of by the High 
Court of Patna even though the cause of 
action might have accrued in any part of the 
transferred territories as that Court con- 
tinues to exercise jurisdiction over those cases. 
In the instant case since there was no such 
certificate, the High Court of Patna rightly 
disposed of the appeals. The liability, how- 
ever, would be that of the State of West 
Bengal because of Section 47 of the Act. The 
State.of West Bengal should be deemed to 
have been substituted for the State of. Bihar 
even though no such order had been passed 
on a formal application for substitution. 
When the law says that something should be 
deemed to have been done in a given case, 
the said legal fiction should be carried to its 
Jogical end to achieve the desired result. The 
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decrees must, therefore, be deemed to have 
been passed by the High Court of Patna 
against the State of West Bengal when the 
appeals were dismissed by the Patna High 
Court. It may be mentioned here that the 
State of West Bengal has not taken any steps 
to get those decrees revoked till now before 
the Patna High Court even though it had 
actual notice of those proceedings when 
notices in these appeals were served on it. It 
is also not.contended by the State of West 
Bengal, and we feel rightly, that the decrees 
are not binding on the State of West Bengal. 
The only submission made on its behalf is 
that the interest that had accrued on th 
amount of compensation awarded by the 
Court up to date or at least up to the date on 
which the notices issued in these appeals 
were served on the State of West Bengal 
should be disallowed. There is no merit in 
this submission. The executing Court cannot 
go behind the decree. The judgment-debtor 
has to pay the entire decretal amount. 













6 By virtue of Section 47 of the Act, the 
State of West Bengal would be bound by the 
decrees or orders made in respect of matters 
referred to therein against the State of Bihar 
before the appointed day and also after the 
appointed day even though the State of West 
Bengal is not formally brought on record in 
the place of the State of Bihar. In all such 
cases the State of Bihar should be consider- 
ed as effectively representing the State of 
West Bengal. That is the true effect of the 
‘deeming’ provision contained in that sec- 
tion. In this situation the executing Court 
should have been directed by the High Court 
to substitute the State of West Bengal in 
the place of the State of Bihar in the execu- 
tion petitions and to proceed to execute the 
decrees against the State of West Bengal. 


7. In view of the foregoing, these appeals 


' are allowed, the judgments of the High Court 


and of the executing Court are set aside and 
the execution applications are remanded to 
the executing Court to proceed with the exe- 
cution against the State of West Bengal after 
substituting the State of West Bengal as the 
judgment-debtor in the place of the State of 
Bihar. In the circumstances, the parties shalk - 
bear their costs throughout. 


Appeals allowed. 
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AIR 1983 SUPREME COURT 75 
(From: (1982) 1 Lab LJ 203 (Mad)) 
P. N. BHAGWATI, O. CHINNAPPA | 
REDDY, E. S. VENKATARAMIAH, | 
BAHARUL ISLAM AND AMARENDRA 
NATH SEN, JJ.* 


Civil Appeals Nos. 4065-67 of 1982, DJ- 
10-12-1982. 

National Textile Workers’ Union etc., Ap- 
pellants v. P. R. Ramakrishnan and others, 
Respondents. 


(A) Companies Act (1 of 1956), Ss. 433, 
439 — Winding up petition — Workers of 
Company have locus to appear and to be 
heard. (1982) 1 Lab LJ 203 (Mad), Reverseds 
(1968) 38 Com Cas 284 (Bom), Overruled. 
(Companies (Court) Rules (1959), Rule 34; 
Constitution of India, Art. 226; Adiministra- 
tive law -~ Natural justice; Company law — 
English precedents). 


Per Majority (Œ. S. Venkataramiah and 
A. N. Sen, JJ. Dissenting) 


The workers of a Company are entitled to 
appear at the hearing of the winding up peti- 
tion whether to support or to oppose it so 
long as no winding order is made by the 
Court. The workers have a locus to appear 
and be heard in the winding up petition both 
before the winding up petition is admitted 
and an order for advertisement is made as 
also after the admission and advertisement of 
the winding up petition until an order is 
made for winding up the company. If a 
winding up order is made and the workers 
are aggrieved by it, they would also be 
entitled to prefer an -appeal and contend in 
the appeal that no winding up order should 
have been made by the Company Judge. But 
when a winding up order is made and it has 
become final, the workers ordinarily would 
not have any right to participate in any pro- 
ceeding in the course of winding up the com- 
pany though there may be rare cases where 
in a proceeding in the course of winding up, 
the interest of the workers may be involved 


(Note :— In this case the Judges of the Su- 
preme Court differ in their views. 
The majority view is taken by 
P. N. 
Reddy and Baharul Islam, JJ. and 
the minority view by E. S. Venkat- 
ramiah and Amrendra Nath 
Sen, JY. 


The judgments are printed in 
the order in which they are given 
in the certified copy.) 
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Bhagwati, O. Chinnappa. 
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and in such a case it may be possible to con- 
tend that the workers must be heard before 
an order is made by the Court. Even when 
an application for appointment of a provi- 


` sional liquidator is made by the petitioner in 


a winding up petition, the workers would 
have a right to be heard if they so wish be- 
cause the appointment of a provisional liqui- 
dator may adversely affect the interest of the’ 
workers. -But neither the petitioner nor the 
Court would be under afy obligation to giva 
notice of such application to the workers. It 
would be for the workers to apply for being 
heard and if they do so, they would be - 
entitled to appear and be heard on the ap- 
plication for appointment of provisional liqui- 
dator. (1982) i Lab LJ 203 (Mad), Reversed; 
(1968) 38 Com Cas 284 (Bom), Overruled. 
(Paras 11, 20, 63) 
It is not only the shareholders who have 
supplied capital who are interested in the 
enterprise which is being run by a company 
but the workers who supply labour are also 
equally, if not, more” interested because what 
is produced by the enterprise is the result of 
labour as well as capital, While the share- 
holders invest only a part of their moneys, 
the workers invest their sweat and toil, in fact 
their life itself. The workers therefore have 
a special place in a socialist pattern of so- 


ciety. They, are not mere vendors of toil, 


they are not a marketable commodity to be 
purchased by the owners of capital. They 
are producers of wealth as much as capital — 
nay, very much more. In view of the Pre- 
amble, the Directive Principles of State 
Policy and particularly introduction of Arfi- 
cle 43-A it is idle to contend that the workers 
should have no voice in the determination of 
the question whether the enterprise should 
continue to run or be shut down under an 
order of the Court. (Paras 6, 14, 66) 
Tt is no doubt true that Section 439 confers 
the right to present a winding up petition 
only on certain specifically enumerated per- 
sons and the workers are not included in that 
enumeration and therefore obviously, the 
workers have no right to prefer a petition 
for winding up of a company. But from this 
exclusion of the workers from the right te 
present a winding up petition, it does not 
follow as a necessary consequence that the 
workers have no right to appear and be heard 
in a winding up petition filed by one or more 
of the persons specified in Section 439. 
(Para 7) 
- The audi alteram partem rule which man- 
dates that no one shall be condemned un- 
heard is one of the basic principles of natural 
justice and if this rule has been held to be 
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applicable in a quasi-judicial or even in-an 
administrative proceeding involving adverse 
civil consequences, it would a fortiori apply 
‘in a judicial proceeding’ such as a petition for 
winding up of a company. It is difficult ta 
imagine how any system of law which is de 
signed to promote justice through fair play 
in action can permit the Court to make a 
‘winding up order which has the effect of 
bringing about termination of the services of 
the workers without giving them an opportu- 
nity of being heard against the making of 
such order. It would be violative of the 
basic principles of fair procedure’ and unless 
there is express provision in the Companies 
Act, 1956 which forbids the workers from 
appearing at the hearing of the winding up 
petition and participating in it, the workers 
must be held entitled to appear and be heard 
in the winding up petition. Section 440 and 
other allied provisions in the Companies Act 
deal with the stage after. the winding up has 
commenced and there is no provision in the 
Companies Act, 1956 which in so many terms 
excludes the workers from appearing at the 
hearing of the winding up petition. Merely 
because the right to apply for winding up a 
company is not expressly given to the wor- 
kers it does not mean that they cannot ap- 
pear to support or oppose a winding up peti- 
tion which is properly filed by one or the 
other persons specified in Section 439. 1973 
Tax LR 1768 (Bom), Approved. 
(Paras 7, 15) 
Merely because contrary legal rule is ac- 
cepted in England the same need not be 
necessarily followed in India. (1870) 5 Ch 
App 600, Not followed. (Paras 9, 17, 66) 
Rule 34 of the Companies (Court) Rules 
(1959) prescribes procedure. and does not 
confer any rights. But this Rule does postu- 
late that apart from the creditors and con- 
tributories there may be other persons who 
are entitled to appear at the hearing of the 


winding up. petition because it is not confined . 


in its application to the creditors and contri» 
butions but uses the generic impression 
“every person” and to this limited extent it 
does undoubtedly. lends some support to the 
contention that the workers are entitled. to 
appear at the hearing of the winding up peti- 
tion. (Para 10) 


Per Venkataramiah, J. and A. N. Sen, Je 


(Minority view) . 

The provisions of the Companies Act show 
that only the company, the Official Liquida- 
tor, liquidator, creditors, contributories or the 
Registrar have a statutory right to participate 
as of right in the winding-up proceedings as 
provided in the Act. 
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. the principles of natural justice. 


. dustrial Disputes Act, 


` petition is not one such right. 


“administrative law. 


The workers or -theis ` 


ALR 
trade unions have not been given any such 
tight. (Para 34) 


Rule 34 of the Companies (Court) Rules 
(1959) is interpreted to mean that workers 
are entitled to be heard it will give-rise to an 
anomalous result. (Para 35) 

Section 445 (3) corresponds to the termina- 
tion of service brought about by the aboli- 
tion of a post under a Government or by the 
closure of a business, neither of which as the 
law stands today requires compliance with 
It may, 
however, attract Section 25-FFF of the In- 
1947 in appropriate 
cases, (Para 37) 

In the Act, there are specific provisions 
dealing with the rights of employees of a 
company. The right to resist a winding-up 
(Para 38) 

It is not correct to say that there is no 
other remedy at all for workmen who are 
likely to be affected by the winding-up order 
made by the Court. Industrial Development 
and Regulation Act is one such law. 

(Para 40) 

It is also open to the Parliament to make 
law to give protection to the workmen. > It is 
wrong to think that by some’ strained con- 
struction of law, the Court can find solution 
to all problems. (Paras 44, 52) 
Per A. N. Sen, J. jan 

Though the workers have no right to ap- 
pear, the Court may, in appropriate case, re 


-quire or permit any employee to appear at 


any stage of the winding up proceeding and 
hear him. (Para 84) 

(B) Constitution of India, Article 226 — 
Audi Alteram Partem — Not exclusively 
principle of administrative law — Court mus? 
observe natural justice. (Administrative law 
— Audi alteram partem). l 
Per Chinnappa Reddy, J. 

There: is a’ peculiar and surprising - mis 
conception of natural justice, in some’ quar¢ 
ters, that it is, exclusively, a principle of ad- 
ministrative law. It is not. It is first a 
universal principle and, therefore, a rule of 
It is that part of the 
judicial procedure which is imported into 
the . administrative process. because of- its 
universality. Courts even more than: admin- 
istrators must observe natural justice. 

_ (Para 15) 

(C) Companies Act (1 of 1956), S. 3 — 
Company — Concept of — Not property of 
shareholders — Modern trend stated. 

Per Bhagwati, J. 

“Tt is now accepted on all hands, even in 

predominantly capitalist countries, that a 
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company is not property. The traditional 
view that the company is the property of the 
shareholders is now ‘an exploded myth. A 
company, according to the new socio-eco- 
nomic thinking, is a social institution having 
duties and responsibilities towards the com- 
munity in which it functions. Maximisation 
of social welfare should be the legitimate 
goal of a company and shareholders should 
be regarded not as proprietors of the com- 
pany, but merely as suppliers of capital 
entitled to no more than reasonable return 
and the company should be responsible not 
only to shareholders but also to workers, 
consumers and the other members of the 
community and should be guided by con- 
siderations of national economy and progress. 
(Para 5) 
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_. BHAGWATI, J. (Majority view) :— These 


three appeals by special leave raise a short 
but interesting question of law relating. to the 
Fight of workmen employed in a company to 
appear and oppose a petition for winding up 
of the company. The controversy between 
the parties arises out of a petition for wind- 
ing up a private limited _company called 
Ramakrishna Industries (P.) Limited (herein- 
after -referred to as a company). The Com- 
pany has three units, one a textile mill in the 
name of Jotie Mills which employs about 500 
workmen, another, a workshop for manufac- 
ture of textile and other machinery which 
employs about 400 workmen ‘and the third a 
printing Dress which brings ‘out a Tamil 
daily, called “Nav India’ and eniploys about 
100 workmen. It is a closed company in 
which there are two groups of shareholders, 


‘one group consisting of respondents Nos. 1 


to 5 and the other consisting of respondents 
Nos. 7 to 14. Respondents Nos. ‘1 to 5 hold 
608 shares and respondents Nos. 7 to 14, 
687 shares while the remaining 300 shares be- 
long to a Trust in which both the groups are 
equally represented on the Board of Trustees, 
It appears that a serious dispute arose be- 
tween respondents _Nos. 1 to 5 on the one 
hand and “respondents Nos. 7 to 14 on the 
other in regard to the management of the 
affairs of the Company and since the dispute 
could not be settled amicably, respondents 
Nos. 1 to 5 filed a petition for winding up 
the Company on two- grounds set out in 
Clauses (€) and (f) of Section 433 of the 


. Companies Act, 1956. One ground was that 


` 
a 
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the Company is unable to pay its debts and 
the other was that it. is just and equitable 
that the Company should be wound up. The 
` winding up petition was filed by respondents 
Nos. 1 to 5 not only as contributories but 
also as creditors of the Company. īm- 
mediately on filing the winding up petition 
on 13th July, 1981, respondents Nos. 1 to 5 
submitted an application, being company ap- 
plication No. 844 of 1981, for an interim in- 
junction and on this application, an ex parte 
order was made by the learned Company 
Judge restraining the Company which was 
respondent No. 6 in the winding up petition 
as also respondents Nos. 7 to 14 from bor- 
rowing any monies from banks, financial in- 
stitutions or others without the prior permis- 
sion of the Court and from alienating and/or 
creating any charge or encumbrance over any 
of the assets of the Company in its various 
enterprises. The immediate consequence of 
this ex parte order of injunction was that 
the Jotie Mills Employees Co-operative Store 
stopped issuing any provisions or supplies to 
- the workmen from 18th July, 1981 and the 
workmen were.also unable from 23rd July, 
1981 to enjoy the benefits under the Emplo- 
yees’ State Insurance Scheme. The work- 
men also apprehended that on account of the 
ex parte order of injunction, they may not be 
able to get their wages which were due to be 
paid on 7th August, 1981. Now some of the 
workmen were members of the National Tex- 
tile Workers Union, some others were mem- 
bers of the Coimbatore District National 
Textile Employees Union while still some 
others were members of the Coimbatore Dis- 
trict Engineering Workers’ Union, The 
Coimbatore District National Textile Em- 
- ployees Union with a view to protecting the 
interests of its members made an application, 
' being company application No. 880/81 on 
28th July, 1981 for impleading itself as a 
respondent. The Coimbatore District Engi- 
neering Workers Union also made a similar 
application .to the Company Judge on. the 
same’ day, being Company Application 
No. 881 of 1981. So also the National 
Textile Workers Union made an application, 
being company application No. 883 of 1981, 
to the Company Judge on 29th July, 1981 
praying that it may be permitted to intervene 
in the winding up petition and that the ex 
parte order of injunction may be vacated. 
Respondents Nos. 1 to 5 filed their affidavit 
in reply to these three applications and the 
principal contention raised by them was that 
the National Textile Workers Union, the 
Coimbatore District ‘National Textile Emplo- 
yees Union and the. Coimbatore District 
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Engineering Workers Union had no locus 


-standi to appear and oppose the winding up 


petition, since the workmen who were mem- 
bers of these three unions were neither credi- 
tors nor contributories of the . Company. 
These three applications came up for hearing 
before the Company Judge and after hearing 
full arguments on both sides, the Company 
Judge made an order dated 14th September, 
1981 rejecting all the three applications on 
the ground that under the Companies Act, 
1956, the workmen, had no right either to 
get impleaded in the winding up petition op 
even to intervene in the winding up petition. 
The Company Judge followed the decision of 
a single Judge of the Bombay High Court 
in In re Edward Textiles Limited, (1968) 38 
Com Cas 284 in taking this view. The Com- 
pany Judge conceded and this concession had 
to be made because of the observations of . 
this Court in Fertilizer Corporation Kamgar 
Union v. Union of India, (1981) 2 SCR 52: 
(AIR 1981 SC 344) and of the High Court 
of Bombay in Bhalchandra Dharmaji Makaji 
v. Alcock Ashdown and Co. Ltd., (1972) 42 


‘Com Cas 190 : (1973 Tax LR 1768) that the 


factors to be taken into account by the 
Court while disposing of a winding up peti- 
tion would include the interest of the work- 
men of the company, but observed that “the 
duty of the Court to consider the interest of 
the worker of the company would not create 
a right in such workers to intervene in the 
absence of express provision in the Com- 
panies Act and in the teeth of such right 
specifically conferred only on the creditors 
and contributories.” The National Textile 
Workers Union thereupon preferred an ap- 
peal before a Division Bench of the High 
Court but the Division Bench also took the 
same view and held that though it was un- 
doubtedly true that while disposing of a 
winding up petition preferred on the ground 
that it is just and equitable to wind up the 
company, the Court must consider the inter- 
est of the workmen, it does not mean “that 
everybody who is remotely interested in the 
company can file an application to implead 
himself as a party in the petition for wind. 
ing up” and “merely because in considering 
the question whether to wind up or not the 
Court has. also to take the larger point of 
public interest including that of the workers 
into consideration, it will not clothe the 
Unions with any locus’ standi to file applica- 
tions for impleading themselves as parties oy 
to be heard in the company petition.” Ths 
Division Bench accordingly rejected the -ap-« 
peal and this led to the filing of -Special 
Leave Petition No. 9661 of 1981 in this 
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Court by the National Textile Workers Union. 
The Coimbatore District „National Textile 
Employees Union and the Coimbatore Dis- 
trict Engineering Workers Union did not 
prefer any appeal against the judgment of 
the Company Judge before the Division 
Bench of the High Court but they preferred 
Special Leave Petitions Nos. 10248 and 10249 
of 1981 directly in this Court against the 
judgment of the Company Judge. We issued 
notice on all the three Special Leave Peti- 
tions and when the respondents appeared 
before us, we intimated to them that we will 
dispose of the entire controversy between 
the parties on the Special Leave Petitions and 
that is how full and detailed arguments were 
advanced before us at the hearing of the Spe- 
cial Leave Petitions. We now proceed to 
dispose of these cases after granting special 
leave to appeal in each of the three special 
leave petitions. 


2. Before we proceed to discuss the basio 
and vital question that arises for considera- 
tion in these appeals, it is necessary to set 
out a few further facts which may have some 
bearing on the final relief to be granted by 
us. On the same day on which respondents 
Nos. 1 to 5 filed the winding up petition and 
applied for interim injunction, they also 
made an application, being Company Ap- 
plication No. 843 of 1981, praying for ap- 
pointment of Provisional Liquidator of the 
company. Respondents Nos. 6 to 14 ap- 
peared at the time when this application was 
presented and asked for timé to file their 
affidavit in reply and time was granted by 
the Company Judge up to 10th August, 1981. 
Respondents Nos. 6 to 14 thereafter filed an 
affidavit in reply on 10th August, 1981 and 
after hearing both sides in a bitterly contest- 
ed argument, the Company Judge made an 
order on 7th December, 1981 appointing the 
official liquidator as Provisional Liquidator 
of the Company. The workmen represented 
by the National Textile Workers’ Union, the 
Coimbatore District National Textiles Em- 
ployees Union and the Coimbatore District 
Engineering Workers’ Union did not bave an 
opportunity of being heard before the order 
appointing Provisional Liquidator was passed 
by the Company Judge, because as pointed 
out above, their applications for impleading 
themselves as parties in the winding up peti- 
tion or in any event, for being allowed to 
intervene in the winding up petitions were 
rejected by the Company Judge on ith 
September, 1981 and this rejection was con- 
firmed by the Division Bench of the High 

‘Court on 30th September, 1981. The result 


was that the order appointing Provisional. 
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Liquidator of the company came to be made 
by the Company Judge without any opportu- 
nity being given to the workmen represented 
by these three Unions to appear and show 
cause against the making of such order. It 
may be pointed out that the order appoint- 
ing Provisional Liquidator was stayed for 
some time by the Division Bench of the High 
Court in an appeal preferred by respondents 
Nos. 6 to 14 but the application for stay was 
ultimately dismissed by the Division Bench 
and the Official Liquidator immediately there- 
after took charge of the affairs of the com- 
pany. i 


3. We may now proceed to consider the 
question that arises for determination before 
us. The question, briefly stated, is: when a 
petition for winding up a company. is filéd 
in Court are the workmen of the company 
entitled to ask the Court to implead them as 
parties in the winding up petition or to allow 
them to appear and contest the winding up 
petition or they have no locus standi at all 
so far as winding up petition is concerned 
and. they must helplessly watch the proceed- 
ings as outsiders though the resul¢ of the 
winding up petition may be to bring about 
termination of their services. and thus affect 
them vitally by depriving them of their means 
of livelihood? It is a well established prin- 
ciple of administrative law that no order 
entailing adverse. civil’ consequences can be 
made by the State or a public authority un- 
less the person affected is afforded an op- 
portunity to show cause against the making. 
of such order by controverting the allega- 
tions made against him and presenting his 
own positive case, but in case of a winding 
up petition, it was contended on behalf of 
respondents Nos. 2 to. 5; that though. the re- 
sult of successful termination of a winding 
up petition may, and im most cases, would 
be to put an end to the services of the work- 
men and throw them on the streets, they are 
not entitled to an opportunity to be heard 
against the making of the winding up order, 
because under the Companies Act 1956, it is 
only the creditors and ‘contributories and- in 
certain specified contingencies, the Registrar 
and the Central Government who- can pre- 
sent a petition for winding up a company and 
the workmen have no locus at all in a wind- 
ing up- petition except where. their dues have 
remained unpaid in which case. they would’ 
be entitled. to be heard in a winding up peti- 
tion, but that would: be in their capacity as 
creditors and not as workmen, It was also 
urged: on behalf of respondents Nos. 1 to 5 


that in event, even. if workmen have a right 
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to intervene in a winding up petition in the 
present case, it was not the workmen who 
bad applied for being heard in the winding 
up petition but the applications were made 
by the three unions and since a Union of 
workmen has no right to be heard, the ap- 
plications of the three unions were rightly 
rejected. This last contention of respondents 
Nos. 1 to 5 is obviously untenable and it 
need not detain us. It is incontrovertible — 
and this indeed couid not be disputed on be- 
half of respondents Nos. 1 to 5 — that the 
applications were made by the Unions on 
behalf of the workmen represented by them 
and though made in the name of the unions, 
the applications were in reality and sub- 
stance applications of the workmen who were 
members of each respective union. The 
controversy therefore really is not whether 
the unions of workmen are entitled to be 
heard in a winding up petition but whether 
the workmen have such right when a wind- 
ing up petition is filed against a company. 
We may straightway point out that though 
the applications made by the Coimbatore Dis- 
trict National Textile Employees and Coim- 
batore District Engineering Workers Union 
were for impleading them as parties in the 
winding up petition, it was conceded on be- 
half of these two unions that they were not 
pressing their applications for being added 
as parties, because there was no procedure 
known to Companies Act, 1956 for any one 
to be impleaded as a party in a winding up 
petition and even the creditors and contribu- 
tories were not entitled to be added as par- 
ties and they were claiming only the right to 
appear and be heard in support or opposi- 
tion to the winding up petition. The conten- 
tion of these two unions was therefore a 
limited one and that was also the narrow 
contention advanced on behalf of National 
Textile Workers’ Union, namely, that the 
workmen represented by them were entitled 
to intervene in the winding up petition and 
to, be heard before any order was made by 
the Company Judge in the winding up peti- 
tion, because any such order might affect the 
interest of the workmen. It was pointed out 
on behalf of. the three unions that even if 
an interim order’ were to be made by the 
Company Judge which might prejudicially 
affect the workmen by freezing the resources 
of the company so as to make it difficult 
for the company to pay the wages of the 
workmen or bringing about stoppage of the 
business of the company resulting in non- 
payment or diminution of their wages or 
termination of their services, the workmen 


must surely be afforded. an opportunity to 
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be heard before any such interim order is 
made. It would. be contrary to every re- 
cognised principle of fair judicial procedure 
and violative of the rule of audi alteram 
partem ‘which constitutes one of the basic 
principles of natural justice, to deny to thd 
workmen the right to be heard before an 
order is made by the Company Judge pre- 
judicially affecting their interest. Addi- 
tionally, reliance was also placed on behalf 
of the three unions on Rule 34 of the Com- 
panies (Court) Rules, 1959 which provides as 
follows : . 


“Rule 34. Notice to be given by persons 
intending to appear at the hearing of peti- 
tion— Every person, who intends to appear 
at the hearing of a petition, whether to sup- 
port or oppose the petition, shall serve on 
the petitioner or his advocate, notice of his 
intention at the address given in the advertise- 
ment. The notice shall contain the address 
of such person, and be signed by him or his 
advocate, and save as otherwise provided by 
these rules shall be served (or if sent by post, 
shall be posted in such time as to reach the 
addressee) not later than two days previous 
to the day of hearing, and in the case of a 
petition for winding up not later than five 
days previous to the day of heating. Such 
notice shall be in Form No. 9, with such 
variations as the circumstances may require, 
and where such person intends to oppose 
the petition, the grounds of his opposition, 
or a copy of his affidavit if any, shall be 
furnished along with the notice. Any per- 
son who has failed to comply with this rule 
shall not except with the leave of the Judge, 
be allowed to appear at the hearing of the 
petition.” 


The argument urged on behalf of the three | 
unions was that this rule confers a right on . 
the workmen to appear at the hearing of the 
winding up petition either to support it or 
_to oppose it and clearly recognises that they 
are entitled to intervene and be heard in the 
winding up petition. Respondents Nos. 1 
to 5 however seriously challenged the locus. 
of the workmen to appear and be heard in 
the winding up petition and contended that 
so far as the winding up petition is concern- 
ed, it is only the creditors and contributories 
and in certain specified contingencies the Re- 
gisfrar and the Central Government who are 
entitled to appear at. the hearing of the wind- 
ing up petition whether to support or to op- 
pose it. The right to be heard in- the wind- 
ing up petition, contended respondents Nos. 
1 to’ 5 is governed solely “by the provisions 
of the Companies Act, 1956 and since no. 
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Nawal Singh, Appellant v. Panchiya Dhan Prakash, for Appellant; B. C. 
Ram (deceased by L. R.) and another, Karanpal and Mohan (Chandra, for Re- 
Respondents, spondents, ‘ 
D/- JUDGMENT :— This is a defendants’ 


Second Appeal No, 1679 of 1975, 
8-9-1982,* 

(A) Civil P. C. (5 of 1908), S. 100 — 
Finding of ‘fact Finding that docu- 
ment executed and thumb marked by 
defendants, executants — No illegality 
Or perversity — It cannot be set aside 
im exercise of second appellate jurisdic- 
tion, (Para 6) 


(B) Transfer of Property Act (4 of 
1882), S. 3 — Registration Act (16 of 
4908), S. 17 — Attestation — Deed of 
reconveyance Not falling within 
mischief of S. 17 (1) (b) or (c) — Reg- 
iStration as well attestation. not neces- 
sary — S, 68, Evidence Act, 1872 not ap- 
plicable — Registration and attestation 
of such deed can only be considered to 
be a surplusage — Consequently non- 
production of attesting witness io prove 
ifs execution — Not fatal — Such deed 
cannot be discarded by the court. AIR 
1980 All 395, Distinguished, Case law 
discussed. (Evidence Act (1872), S. 68). 
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second appeal arising out of a suit filed 
by the plaintiff for specific performance 


of a contract of sale dated 1-3-1964 and, 


for possession of the plots involved 
therein. A claim was also made for the 
recovery of Rs, 300/- as damages and for 
pendente lite and future damages at the 
rate of Rs, 100/- per month. 


2. The plaintiff's case was that he was 
a Bhumidhar in possession of the land 
in dispute measuring 2 Bighas 18 Biswas 
and 10 Biswansis_ situated in village 
Kalal Kheria, District Agra, He was in 
urgent need of Rs. 3,000/- in Dec, 1963 
and had requested the defendants for 
an advance on the security of his 
bhumidhari plots, The defendants agreed 
to advance the loan but insisted that the 
plaintiff shall execute a sale deed in- 
stead of a mortgage deed with respect 
to the above plots. The defendants also 
agreed to execute an agreement to re- 
convey the property to the plaintiff on 
payment of Rs, 2,900/-. Accordingly the 
plaintiff executed the sale deed dated 
Dec, 6, 1963 and the defendants execut- 
ed an agreement for reconveying the 
property . to the plaintiff on lst of 
March, 1964. Under the terms of agree- 
ment for reconveyance the defendants 
were to sell the land in suit for a sum 


of Rs. 2,900/- out of which they had 
received Rs, 100/- as advance and = the 
2,800/- 


balance of. Rs, they would 
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receive at the time of presentation of 
the sale deed for registration, the defen- 
dants were to reconvey the land in suit 
‘whenever required to do so by the 
plaintiff within a period of 5 years from 
the date of the agreement.. In case the 
plaintiff failed to get the sale deed exe- 
cuted within the said period of 5 years 
the amount of advance would stand for- 
feited and he would not be entitled to 


get back the property. If, however. the- 


defendants failed to execute the sale 
deed then the plaintiff would be entitl- 
ed to get it executed through the Court. 
The said agreement was registered on 
9-6-1964. The plaintiffs case was that 
the defendants did not agree to reconvey 
the property as desired by the plaintiff 
in the month of April and May, 1968. 
Hence the suit. 


3, The defendants contested the suit. 
‘They denied the allegations and assert- 
ed that since the plaintiff needed the 
money, he had sold the plots in ques- 
tion for valuable consideration. The de- 
fendants did not agree. nor did they 
execute any agreement of reconveyance 
on 1-3-1964 in favour of the plaintiff. 
The plaintiff has forged the thumb im- 
pression of the defendants on a fictitious 
document. The defendants also did not 
receive the sum of Rs, 100/- as advance 
under said agreement, It was pleaded in 
the alternative that the alleged agree- 
ment being without consideration was 
ilegal, and not enforceable in law. The 
plaintiff was, therefore, not entitled to 
any decree for specific performance of 
the contract nor for ‘damages. - 


4, The trial court on a consideration 
of the record and the circumstances of 
the case decreed the plaintiff’s suit for 
specific performance of the agreement 
of reconveyance dated 1st of March, 
1964. The trial court directed the deli- 
very of possession to the plaintiff and 
also decreed Rs. 300/- as damages be- 
sides Rs. 100/- per month as damages 
payable on 1-3-1969, till the date of 
delivery of possession, The lower appel- 
late court has dismissed the appeal 0: 
the defendant and confirmed the decree 
passed by the trial court, Hence this 
Second Appeal. 


5. I have heard the learned counsel 
for the parties at considerable length 
and have- also scrutinised the evidence 
on record, Counsel for the 
submitted that the deed of reconveyance 
dated tst of March, 1964 has not bees. 
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proved in accordance with law in as 
fmuch. as no attesting witness has been 
produced in proof of the signature of 
the executant, He has argued that mere 
execution of agreement of re-convey- 
ance on 9th of June 1964 does not esta- 
blish the execution of the same by the 
plaintiff. (sic) In support of his sub- 
mission he has also relied 
cases which I shall deal 
after. ~ 


6. I have carefully 
deed of re-conveyance dated Ist of 
March 1964. I; is duly a registered 
document., The registration was effect- 
ed on 9th June 1964. The documen; has 
been thumb marked by Nawal Singh, 
Defendant appellant and Ram Swaroop. 
It has also been attested by Bhopat S/o. 
Shri Mulay and Tunda S/o. Chunni. 
both of whom have thumb marked the 
document. Both the courts below after 
secrutinising the evidence on the record 
have come to the conclusion that the 
deed of re-convéyance was thumb mark- 
ed by the executants. It is true that 
Nawal Singh had denied the execution 
of the document, but on a fair reading 
of the statement of Panchiya (P. W. 2) 
who is an illiterate villager and also the 
statement of Man Mohan (P. W. D 
scribe of the document there can be no 
doubt that the deed of re-convéyance 
was executed by Nawal Singh in their 
presence. I am not inclined to agree 
with the submission of the appellant’s, 
counsel to the contrary. In my opinion 
the findings recorded by the Court be- 
low that the said document dated Ist of 
March 1964 was executed by Nawal 
Singh and Ram Swaroop has to be ac- 
cepted. I do not find any illegality or 
perversity in this finding to set it aside 
in the exercise of second appellate juris- 
diction. The plea of the defendant that 
he did not execute the deed of re-con- 
veyance is a false one and has been 
rightly rejected by the court below, 


with herein- 


serutinised the 


7. It is obvious from the perusal of 
the document that the deed of the re- 
conveyance which was registered on 
9-6-1964 was attested by the two wit- 
nesses Bhopat and Tunda. Neither of 
these witnesses have been produced, 
The question of law raised by the ap 
pellant’s counsel referred to above is? 
whether ‘it was necessary to produce 
these attesting witnesses in order to 
prove the execution of the said docu= 
ment. by Nawal Singh, 


+ 


upon some . 
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` 8. Reference. is made in this connec- 
‘tion to the definition of the word “At- 
‘festation” as contained in Section 3 of 
the Transfer of Property Act which is 
to the following effect; 


- “attested”, in relation to an instru- 
ment, means and shall be deemed al- 
ways to have meant attested by two or 
more witnesses each of whom has seen 
the executant sign or affix his mark to 
the instrument, or has seen some other 
person sign the instrument in the pre- 
‘sence and by the direction of the ex- 
ecutant, or has received from the ex- 
ecutant a personal acknowledgment of 
his signature or mark, or of the sig- 
mature of such other person, and each 
of whom has signed the instrument in 
the presence of the executant; but it 
shall not be necessary that more than 
one of such witnesses shall have been 
present at the same time, and no parti- 
cular form of attestation shall be .neces- 
sary.” 


8A. Relying upon the definition it is 
urged that at least one attesting witness 
should have been produced to say that 
he had seen the executant sign or affix 
his mark to the instrument. It is argu- 
ed that he must specifically point out 
the mark and say that this is the mark 
which has been made by the executant; 
In support of this argument further re- 
liance is placed on a Division Bench de- 
cision reported in AIR 1928 All, 303 
Salaik Chand v. Mst, Tamiz Bano, 
where it has been observed by Sulai- 
man, J, as follows:— 


“The execution of a document cannot 
~be deemed proved as required by tha 
Evidence Act merely because it is pro- 
ved in the sense of the definition of prov- 
ed. That definition of the word proved 
must be read along with S. 67 of the. 
Act. That section requires that there 
must be specific evidence that the sig- 
nature purporting to be that of the ex- 
-ecutant is in the handwriting of the ex- 
ecutant, Until this is proved, the Court 
eannot proceed to consider whether ex- 
ecution is proved. In other words. Sec- 
fion 67 makes proof of execution of a 
document something more difficult than 
proof of matter other than the execu- 
fion of a document.” 


. 9. The aforesaid Division Bench case 
has been explained later on by Justice 
Bennett in Riazul Nisa v, Puran Chand 
(AIR 1944 Oudh 40). While consider- 
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ing the question in hand Justice Bennett 
has observed as follows:— 


“Because a witness is unable to point. 
to the signature on a document of the 


person whose signature he purports to 


have attested it does not necessarily 
follow that he has failed to prove that 
signature within the meaning of Ss. 67 
and 68. According to the definition of 
“attested” in S, 3, T. P. Act. it is only 
necessary for the persons attesting to 
have seen the other person sign or affix 
his mark on the instrument in his pre- 
sence, or to have received from the 
executant a personal acknowledgment 
of his signature or mark. If either of 
these conditions is satisfied then there 
is valid attestation, and there is nothing 
in the Evidence Act which indicates that 
it is necessary for the attesting person 
in order to prove execution to point ta 
the signature or mark made by the ex- 
ecutant. That this is not necessary is 
clear from the fact that a person can 
attest merely on receiving acknowledg- 
ment from the executant -of his signa- 
ture or mark. Such an attesting wit- 
ness is competent to prove execution as 
well as any other attesting witness, 
though he might not be able to point 
to the signature or mark of the execu- 
tant. The definition of “proved” in the 
Evidence Act applies to such cases.” 


10. Judging in the light of the law as 
explained above, I have scrutinised the 
evidence on the record. Apart from the 
finding of the trial cour; which I have 
endorsed above, I may also point out 
that. Man Mohan (P, W. 1) the scribe of 
the document has stated that in agree- 
ment: Ex. 1 was written in his hand and 
it was executed by Nawal Singh and 
Ram Swarup appellant’ He further 
stated that he obtained the thumb mark 
of the parties on the said document, He 
also testified that the said agreement 
was got registered in his presence and 


the executants were present at that 
time. He further deposed that the 
draft of the agreement was prepared 


according to the dictation of the appel- 
lant and that after it was scribed it was 
read over to them. In the face of this 
specific statement I fail to understand 
how it can be argued that the thumb 
marks of the executant on the agreement 
have been- proved merely because the 
witnesses did not specifically point te 
the said thumb impression on the docu- ` 
ment.. In my opinion, therefore, the 
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execution of the deed of reconyeyance 
has been satisfactorily explained by 
the plaintiff and his witnesses, 


11. The counsel for the respondent 
has argued that the deed of re-convey- 
ance does not require attestation at all, 
and therefore, it is not necessary to pro- 
duce the attesting witnesses for proving 
the same. In this connection he has 
referred to various legislations in order 
to point out that there are some docu- 
ments which require registration others 
require attestation and there are yet 
others which require both attestation 
and registration. He has referred to 
Section 59 of the T. P, Act in connection 
with mortgage and has pointed out that 


a mortgage could be affected only by a, 


registered instrument signed by a mor- 
tgagor and attested by at least two wit- 
nesses when the principal money se- 
cured is Rs. 100/- or upwards. My at- 
tention has also been drawn to Section 
123 of the Transfer of Property Act in 
connection with a gift of immoveable 
property. In this section such transfer 
can be affected by 
ment signed by a donor and attested by 
at least two witnesses. Section 63 (c) of 
the Succession Act has also been 
referred and it has been brought to 
my notice that in the case of execution 
of a Will it merely requires attestation 
by two witnesses. No registration is 
necessary. Section 54 of the Transfer 
of Property Act has thereafter been 
placed before me to explain that in the 
case of a sale of immoveable property 
of the value of one hundred rupees and 
upward, the same can be effected only 
by a registered instrument. 


. 12. Thereafter reliance has been plac- 
ed on the definition of a-contract for 
sale. which runs as under: 


“A contract for the sale of immovea- 
ble property is a contract that a sale of 
such property shall take place on terms 
settled between the parties. — 


It does not, of itself, create any inter- 
est in or charge on such property.” 


_ 13. Learned Counsel submits that 
the deed of re-conveyance is merely a 
contract for’sale of immoveable pro- 
perty. He points out the difference be- 


tween a contract for sale and 
contract . of sale by making a 
Teference to the Division Bench deci- 


- sion of this Court reported in AIR 1950 
All 632,. Sahadeo Singh v. Kuber Nath 
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Lal. It has been observed therein as fols 
lows (at p. 635) : : 

“There is well understood distinction 
between a.contract to sell or for sale. 
The former is an executed contract and ~ 
the later is an executory contract. Sale 
creates a jus in rem as it passes owner- 
ship immediately when it has been exe- 
cuted while a contract to sell is jus ad 
rem, for it only creates an obligation 
attached to the ownership of property 
not amounting to an interest therein...... 
The criterion to decide whether there is 
a sale or merely a contract for sale is 
whether another deed would be requir- 
ed to pass the title or ownership. Under 
the Transfer of Property Act there must 
be deed transferring ownership of im- 
movable property which is not in the 
vendor’s possession. If there is only a 
contract for sale, no ownership would 
be transferred unless another deed for 
Sale is executed, A contract for sale 
simply gives a right to the contractee to 
a deed of sale.” 

14. Having regard to the enunciation 
of the law and the circumstances stated 
above it is clear that a deed of recon~ 
veyance can be safely termed as a con- 
tract for sale. It does not create any 
interest in the property and requires 
execution of another document for 
transfer of title. 

15. In that view of the matter thef 
deed of reconveyance would not fall 
within the meaning of mischief of S. 17 
(1) (b) or (c) of the Registration Act 
and as such does not require +o be reg- 
istered, Neither would such a document 
require attestation. Therefore, S, 68 of 
the Evidence Act would not be applica- 
ble to such a document, since it does 
not require to be attested it is true that 
in the instant case the document has 
been registered as well as attested but 
when these formalities are not require 
by law to be performed in order to 
render the said document a valid docu- 
ment, registration and attestation of 
such a deed can only be considered to 
be a surplusage. In this situation non- 
production of attesting witness to prove 
the execution of the deed of reconvey- 
ance cannot be fatal and will not entitle 
the court to discard the evidence as not 
proved in accordance with law. The 
Single Judge decision relied upon by the 
appellant’s counsel and reported in AIR 
1980 All 395, Ram Ratan Misra y. Smt. 
Bittan Kaur is not - applicable to the 
facts of the present; case; That was a 
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case in which the document was requir- 
ed by law to be attested, In those cir- 
cumstances it was held by this Court 
that the document which is required by 
law to be attested should be proved by 
one of the attesting witnesses, ‘The 
contention that the plaintiff was certain 
that the attesting witness had been won 
over and would not give evidence in her 
favour is not a sufficient ground for the 
consideration of other evidence in proof 
of the execution of the document,” 


16. On the other hand the. citation 
relied upon by the respondents’ counsel 
in AIR 1966 All 515, Ram Kishore v. 
Ambika Prasad it was held by late Jus- 
tice S, S. Dhavan. J. that: 


“Tf a document is not required to be 
attested but the parties get it at- 
tested by witnesses this superfluous act 
does not attract the provisions of Sec- 
tion 68.7 | ` 


17. I am in respectful agreement with 
the aforesaid view. This view is further 
supported by S. 72 of the Evidence Act 
concerning the proof of documents not 
required by law to be attested. Sec. 72 
of the Evidence Act is to the following 
effect : 


“An attested document not required 
by law to be attested may be proved as 
if it was unattested.” 


. 18. In this view of the matter, Iam 
' of the opinion that the evidence of the 
_ Plaintiff and that of the scribe of the 
‘deed of the reconveyance was: sufficient 
in law to prove the execution of the 
deed in question by the defendants, Of 
course it is always open to a Cour; to 
consider this evidence and to come to a 
conclusion that the same was not con- 
vincing enough to prove execution. It is 
also open.to the Court below as has 
_ been done in the present case to accept 
that evidence as sufficient proof and to 
hold that the execution of the deed of 


‘reconveyance has been satisfactorily 
established in law. 
19. For the reasons given above, 


I agree with the findings recorded by 
the subordinate courts and I dismiss 
this appeal with costs throughout. 


Appeal dismissed, 
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Munna Lal, Appellant v. Smt. Krishna . 
Kumari and another, Respondents, 


Second, Appeal No, 36 of 1975, D/- 
16-7-1982.* 
Specific Relief Act (47 of 1963), Sec- 


tion 19 (b) — Subsequent transferee — 
Whether he is purchaser in good faith 
without notice — Burden of prodf. 
Question of good faith is one of fact — 
Transferee, held, was purchaser in good 


faith without notice, (Evidence Act 
(1872), S. 104). 
The initial burden of proving that 


subsequent transferee is a purchaser in 
good faith and without notice within 
S. 19 (b) is upon the transferee and not 
upon the transferor. He has to establish 
the circumstances which would: entitle 
him to the benefit of S. 19 (b). The 
question of good faith is always a ques- 
tion of fact depending upon the facts 
and circumstances of each case. No hard 
and fast rule can be laid down as to 
the quantum of evidence that should be 
produced to convince the Court that the 
party has acted in good faith, Therefore 


no single circumstance can by itself - 
have the effect of dislodging the Court 
from holding that a transaction in fact 


has been entered into in good faith. 
Other facts and circumstances may be 
good enough to satisfy the Court. Where 
due enquiries were made by the trans- 
feree which were backed’ by. further in- 
vestigations at the Registration Office to 
find out whether there had been any 
earlier transaction of sale with respect 
to the property in question these cir- 
cumstances Would be sufficient to attri- 
bute good faith to the transferee and 
on this basis it can also be safely held 
that the transferee had no notice of the 
earlier agreement of sale -which had 
been entered into between the trans- 
feror and the plaintiff suing for specific 
performance. AIR 1932 PC 228 and AIR 
1934 PC 68, AIR 1946 PC 97 and AIR 


1977 All 328, Rel. on, (Paras 6, 8) 
Cases Referred: Chronological Parag 
AIR 1977 All 328 8 
AIR 1946 PC 97 8 
AIR 1934°PC 68 6 
AIR 1932 PC 228 6 
earner 


*From judgment and decree of N. B. 
Asthana, 3rd Addl, Dist. J., Etah, 
D/- 22-8-1974. 
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. Lal for 
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J. N. Agrawal, for Appellant; S. C 
Verma, for Respondents, 


JUDGMENT:— This is a plaintiff's se- 
cond appeal, A suit was filed by Munna 
specific performance „ of an 
agreement dated 15-2-1969 on the alle- 
gations that (Shrimati) Krishna Kumari, 
his sister, was a co-sharer to the extent 
of 1/7th share in the disputed house. 
She was residing with her mother and 
meeded money for her marriage. Con- 
sequently she entered into an agreement 
with Munna Lal, her brother, on 15-2- 
1969, to sell her 177th share of the house 
in question, for a consideration of 
Rs. 800. The entire sum was paid in 
advance, It was agreed that within two 
years of her marriage, Shrimati Krishna 
Kumari defendant No. 1, shall execute 
a sala deed in favour of the plaintiff, In 
the event of default he will be entitled 
te get the same executed through court. 
i was further alleged that after the 
marriage of defendant No. 1 she was 
asked several times to execute the sale 
deed, but she avoided the same. On 8-2- 
197r Shrimati Krishna Kumari executed 
a sale deed in favour of Shrimati Raj 
Kumari defendant No. 2 with respect to 
the same property for a consideration of 
Rs, 1,000. This sale deed was duly regis- 
tered, Tt is also alleged that at the time 
of the execution of the sale deed defen- 
dant No. 2 knew very well about the 
agreement of the sale which existed be- 
tween the .plaintiff and defendant No. 1 
The plaintiff thus prayed for a decree 
f specific performance of the contract. 
Im the alternative, a prayer was made 
ifor a decree for Rs. 806 with interest. 


2. The defendants contested the suit. 
Befendant No. 1 admitted the allegations 
in the plaint with regard to the agree- 
ment but alleged that she was always 
willing to execute the sale deed but the 
plaintiff committed default, As such she 
subsequently transferred the same in 
favour of defendant Ne. 2. Defendant 
No. 2 contested the suit on the grounds 
nter alia that at the time of the execu- 
tion of the agreement between defendant 
No., 1 and the plaintiff, defendant No. 1 
was a minor and as such the agreement 
was void, It was also pleaded that no 
consideration of Rs. 800 had passed be- 
tween the parties. Defendant No. 2 fur- 
ther pleaded that she is a bona fide pur- 
chaser for value and as such the plaintiff 
bie not entitled to any acne 

ér, 
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3. The trial court decreed the suit of 
the plaintiff, His findings were that the 
defendant No. 1 was not a minor at the 
time of the agreement entered into be- 
tween her and the plaintiff on 15-2-1969. 
He also held that defendant No, 2 was 
not a bona fide purchaser because she 
did not make any enquiries from the 
members of the family of the plaintiff, 
before effecting the purchase. Aggrieved 
thereby an appeal was filed before the 
Additional District Judge, Etah, which 
has been allowed by him on 22nd Aug., 
1974. The suit of the plaintiff for speci- 
fic performance of contract had been dis- 
missed ,and instead he had been grant- 
ed a decree for Rs, 800 agains, defen- 
dant No. 1 with costs throughout. In 
these circumstances, the instant second 
appeal has been filed, 


4. I have heard learned counsel for 
the parties and have also perused the 
impugned orders. I have also waded 
through the oral evidence on the record, 
This was necessary because the submis- 
sion made by the appellant’s counsel 
was that the defendant No, 2 was not 
a bona fide purchaser for value. His 
submission was that due enquiries had 
not been made by the defendant No. 2 
with respect to the house in dispute: 
‘before making the purchase. He alleg- 
ed that purchase had not been effected 
in good faith and if she had taken due 
care and made proper enquiries, she 
would have come to know the correct 
factual position. 


% The contention on behalf of the 
respondents’ counsel is that the consi- 
derations which apply to purchasers of 
property in cases where the same is 
transferred by ostensible owner under 
S. 41 Transfer of Property Act are dif- 
ferent from S. 19 (b) Specific Relief Act. 
I have been referred to a number of 
cases by the counsel for the parties, 


6. Counsel for the appellant has cited 
some of cases of Privy Counsel viz., ATR 
1932 PC 228, AIR 1934 PC 68 and AIR 
1946 PC 97. The ratio which can be 
derived after a perusal of these cases is 
that the initial burden of proving that 
the subsequent transferee is a purchaser 
in good faith and without notice, lies 
upon the transferee and not upon th 
transferor, It is the transferee who has 
te establish the circumstances which will 
entitle him to the benefit of this sec- 
tion. There can be no quarrel with this 
proposition of law. The question, how- 
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@ver, is whether this burden has been 
successfully. discharged or not? 


% From a perusal of the statement 
of defendant No. 2 the transferee Shri- 
mati Raj Kumari and her husband 
Mathura Prasad Ð, W. 1, itisctear that 
negotiations for the sale of the property 
in question had taken place between the 
defendant No, 1 and Mathura Prasad 
acting for defendant No. 2, During the 
course of these negotiations enquiries 
were made by Mathura Prasad from de- 
fendant No. 1 whether there were any 
encumbrances ete. on the property in 
question and whether she had a good title 
thereto, Mathura Prasad, husband of 
defendant No. 2 also went to the regis- 
tration office and made enquiries in 
order to verify whether any earlier 
transaction with respect to the same pro- 
perty in question had taken place oy not. 
The enquiry revealed that no transac- 
tion had taken place. It is thus clear 
that the enquiries were made by the 
transferee and her relatives from the 
transferor as well as from the Registra- 
tion Department and after she was satis- 
fied on these enquiries that the property 
was free from encumbrances, she paid 
the amount of Rs. 1000/- which was the 
consideration settled between the par- 
ties. The appellate court has also re- 
corded a finding that this consideration 
was bona fide paid. F find no réason to 
-doubt this finding. 


8. Counsel for the appellant has 
argued that it was necessary for the 
transferee to have made enquiries from 
the members of the family of the trans- 
feror, because the latter possessed @ 
right of only 1/?th share in the house. 
Because she failed to make such enqui- 
ries, therefore, it should be held that 
the transaction of sale which was enter- 
ed subsequently between defendant 
No, Y and defendant No. 2 was not em- 
ered in good faith The question of 
good faith is always a question of fact, 

hich depends upon the facts and’ cir- 
cumstances of each case, No hard’ and 


fast rule can be laid down as to the 
quantum of evidence that should be 
produced to convince a court, that the 


party has acted in good faith There- 
fore, no single circumstance by itself 
ean have the effect of dislodging the 
court, from holding that a transaction 
has in fact. been entered into im gaod 
faith, Other facts anê circumstances 


may be good enough to satisfy the court : 


Munna Lak v. Krishna Kumari: 


Alf. 7 


In the imstang case, as I have mentioned 
above, due enquiries were made by the 
transferee and her husband from the 
transferor and her husband. These en- 
quiries were further backed by further 
investigations at the Registration office, 
to find out whether there had been any 
earlier transaction of sale with: respect 
to the property in question. In my opi- 
nion, these circumstances. are sufficient 
to attribute good faith to the transferee. 
On this basis ig can also be safely held: 
that the transferee had no notice of the 
earlier agreement which had’ been enter- 
ed into between the plaintiff .and trans- 
feror. As such, I am of the opinion that 
the instant case would’ be fully covered 
by Section 1% (b) of the Specifie 
Relief Act and as such the plain- 
tiff would not be entitled to & 
decree for specific performance. In 
passing a reference may be made to a 
single Judge decision of this Court re- 
ported in AIR 1977 All. 328 which. has 
been cited by the learned! counsel for 
the respondent, in whick a. view similar 
to the one which I have expressed above 
has. been taken. 


% In the end, appellants counsel: 
has argued that he should be awarded 
interest on the amount of Rs. 800/- for 
which the suit has been: decreed’ by the 
lower appellate court. While consider- 
ing this question i¢ cannot be forgotten 
that the plaintiff and defendant are 
brother and sister and!’ Rs. 800/- had been 
paid by the brother to his: sister for 
her marriage. However, the conduct of 
defendant No, 1. had nay beem overboard 
She firs¢. entered into an: agreement with 
her brother and subsequently effected a 
transfer in favour of defendang No. 2: 
Tt may serve thie cause of justice in 
these circumstances: to award! interest at 
the rate of three per cent (3%): per 
annum. on the sum of Rs. 800/- which 
was the consideration for agreement, 
from the date of agreemen; till the 
dafe af realization. The plaintiff's suit, 
therefore, for the recavery af Rs: 800/- 
with. interest at the rate af 3 per cent! 
per annum, as mentioned above, is de- 
sed throughout, payable by defendant: 

@ E 

10. The second appeal is: hereby dis- 
Missed’ as against defendant respondent: 
No, 2: with casts: of’ this court. . 


Order accordingly. 
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V. K. MEHROTRA, J. 

U. P. State Electricity Board, Lucknow, 
Appellant v. R. Wheeler ang another, 
Respondents, _ 

Second Appeal No. 1445 of 1975, D/- 
G-4-1982. 

Specific Relief Act (47 of 1963), Sec- 
tion 39 — Grant of mandatory injunction 
— Suit against State Electricity Board 
for mandatory injunction to remove 
some electric poles and high tension 
wires fixed upon plaintiff's land — Ques- 
tions whether plaintiff could~be adequ- 
ately compensated or whether grant of 
injunction was necessary to do justice 
must be considered — Grant or 
otherwise of discretionary relief must 
be judged not on the footing that action 
of Beard was lawful but on considera- 
tions germane to grant of such relief, 


(Paras 8, 9) 
Cases Referred: Chronological Paras 
AIR 1977 All 452 5 


H. P. Gupta, for Appellant; L. M. Pant, 
for Respondents, 

JUDGMENT :— This ‘appeal by the 
U. P. State Electricity Board is against 
the judgment and decree of the Civil 
Judge, Nainital, directing it by manda- 
tory injunction to remove some electric 
poles and high tension wires fixed by it 
upon agricultural land belonging to the 
plaintiff-respondent. The trial court 
had dismisseg the suit. 


2. R. Wheeler, the plaintiff, went te 
Court with this case. He was in posses- 
sion of some plots situate in village 
Byura Bandobasti Tahsil Haldwani Dis- 
trict Nainital. The Board through its 
local officers, without giving him notice, 
set up electric poles and, in spite of re- 
quest made by him, affixed high tension 
wire thereto. Wheeler gave notice to 
them under Section 80, C. P. C. wherein 
We asserted that the entire action was 
without his consent and without any 
notice to him. The Board was required 
to remove the poles and the transmis- 
-sion line When it failed to do so, the 
suit, out of which arises the present 
second appeal, was filed for the relief 
of mandatory injunction directing it to 
remove the structures set up. 

3. The case of the appellant was that 
„it had statutory power to fix poles and 
transmission lines over the property of 
R.- Wheeler which was in the nature of 
agricultural plots. Wheeler was not en- 
SEA A ae SP 
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had rendered itself liable to be 


A.E R. 


titled to the relief of injunction sought . 


for. 


4. The lower appellate court discus- ` 
sed the legal position at some length and 
relied upon some decisions of the High 
Courts of Keralg and Madras and con- 
cludeq that since Wheeler hag objected 
to the fixation of poles and electric wires 
over his property, it was necessary for 
the Board to have sought the permission 
of the District Magistrate, as provided in 
Section 16, Telegraphs Act. Since it had 
not referred the matter to the District 
Magistrate in terms of that provision, it 
com- 
manded to do so. Consequently, the de~ 
cree impugned in this appeal was pas- 
sed, 


5. Sri H. P. Gupta, for the appellant, 
has urged that the view that the Board 
had no power, in law, to affix poles and 
construct the transmission line over the 
property of Wheeler without his per- 
mission, was erroneous. He has urged 
that the Board, by virtue of the notifica- 
tion issued under Section 51, Electricity 
Act, 1910, by the State Government, was 
fully competent to have affixed poleg 
and high tension wires over the property 
of Wheeler without his consent, He has 
also urged that on the allegations made 
by Wheeler himself in the plaint, as well 
as in the notice preceding it, it was not 
a case where he had resisteq or obstruct- 
ed exercise of powers by the Board under 
Section 10, Telegraphs Act. As such also, 
the Board was not under any legal obli- 
gation to have referred the matter to the 
District Magistrate. He placed reliance 
upon a Division Bench judgment of this 
Court in Deva Raj v. U. P. State Elect- 
ricity Board (AIR 1977 All 452). In that 
case, the view taken was that the effect 
of a notification by the State Govern- 
ment under Section 51, Electricity Act, 
1910, clearly was to clothe the Board 
with the power of setting up poles and 
electric lines over the property of a per- 
son even without his consent and that 
the aggrieved person had the right to 
seek compensation, : 


6. The relief sought in the suit was 
of mandatory injunction for removal of 
the poles and wires set up by the Board 
on the property of Wheeler. In its very 
nature, the relief was discretionary in 
character. Even the learned Civil Judge 
was cognizant of this aspect for, in the 
penuttimate paragraph of his judgment, 
he has observed that injunction un- 
doubtedly was a discretionary relief but 


’ 
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proceeded to add that “in this case, 
if the relief is not granted, it 


would amount to give licence to the U.P. 
State Electricity Board and its employe- 
es to violate the express provisions of 
law at their sweet  will............ ” and 
that “it was therefore, proper to grant 
the relief of mandatory injunction.” 


7. In paragraph 6 of the plaint, it 
was, -inter alia, asserted that the action 
of the Hyde] Department was illegal and 
unauthoriseq and had rendered the land 
under the electric wires unsuitable for 
construction purposes. The stand taken 
by the Board in reply to this assertion 
was that the high tension lines or the 
poles erected by it permitted use of land 
and hag caused no harm to it. It is clear 
that parties were at issue about the con- 
sequence of fixation of poles and the 
wires over the land of Wheeler. In his 
statement, Wheeler attempted to give 
out the harm caused to him on account 
of fixation of poles and wires over his 
property. Jt was challenged in the cross- 
examination. In his deposition on behalf 
of the defendants, an employee of the 
U. P. State Electricity Board also said 
something about the effect of the fixa- 
tion of poles and wires over the land of 
Wheeler. : 

8 The question as to whether the 
fixation of poles and wires over his pro- 

erty were likely to cause. such injury 
o R: Wheeler which coulda not be ade- 
quately compensated in terms of money 
br that the circumstances were such 
where the removal of the poles and the 
wires fitted by the Board was necessary 
to be directed in order to do justice be- 
tween the parties had not been consider- 
led by the learned Civil Judge at all. 
hese were relevant circumstances which 
fad to be looked into by him before de- 
piding upon the grant of injunction 
prayed for by the plaintiff. 


9. Even on the assumption that the 
view taken by the Civil Judge about 
the legality of the action of the Board 
was correct, which is seriously disputed 
by the counsel for the Board, it is clear 
that the grant or otherwise of the dis- 
eretionary relief of mandatory injunc- 
tion prayed for by R.. Wheeler hag to be 
judged, not on the footing that Wheeler 
was entitled to it for the action of the 
Board was not lawful but, on considera- 
tions germane -to the grant of the 
discretionary relief of injunction. 
The learned. Judge has not adverted 
to this aspect of the matter, On 











Deo Nandan- v. Chhote 


All, 9 
this short ground, his decree, direct- 


‘ing removal of the poles and 
electric wires fitted over the pro- 
perty of wheeler through a decree 


of mandatory injunction, deserves to be 
vacated. Principles for grant of the dis- 
cretionary relief of injunction are well 
settled, Circumstances of each case 
have to be judged in the light thereof. 
Since the learned Civi} Judge has not 
done so, it appears desirable in the in- 
terest of justice to require him to do 
so now. 

10. The appeal succeeds and is allow- 
ed. The judgment and decree of- the 
lower appellate court are set aside and 
the case is remanded to the Civil Judge 
r reconsideration in accordance with 
aw. 

li, Parties are directed to bear their 
own costs, : 

Appeal allowed, 
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S. J. HYDER, J. 

Deo Nandan (deceaseg by L. R’s.), Ap- 
pellant v. Chhote, Respondent. 

Second Appeal No. 2488 of 1972, D/- 
8-12-1981.* 

Contract Act (9 of 1872), Sections 10, 
13, 14 — Total lack of consent and taint- 
ed consent — Contract is voidable only 
where consent is tainted, 

On a comparison of the language used 
in Secs, 10, 13 and 14 of the Contract 
Act, two conclusions are inescapable, In 
order to constitute a contract, both 
the parties must consent to the agree- 
ment, Even if both the parties have 
consented to the agreement, consent of 
one of them may not be said to be free 
if the same had been obtained by coer- 
cion, undue influence, etc. The distine- ` 
tion between the total lack of consent 
and a tainted consent is, therefore, real 
and must always be kept in mind. It is 
only in those cases in which a tainted 
consent has been obtained or procured 
from one of the parties that a contract 
at his instance shal] be held to be voida- 
ble and may be set aside. AIR 1968 SC 
956, Rel. on. (Para 9) 
Cases Referred : Chronological Paras 
= 1978 NOC 92 (All) : 1978 Rev. Dec. 

4,7 
AIR 1968 SC 956 4,7, 8 


rg 

“Against judgment and decree of K. L. 
i Sharma, ist Addl. Civi] Judge, Vara- 
nasi, D/- 20-5-1972; 
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10 All, 
(1869) 4 CP 704 : 20 LT 887 : 17 WR 1105 
Foster v. Mackinnon 5, 6 


R. N. Singh, for Appellant; Sankatha 
Rai, for Respondent. ` 
JUDGMENT :— In this second Ap- 
peal, plaintiff-appellant, Deo Nandan, 
has moved an application stating that 
consolidation proceedings have com= 


_menced in the village and as such the 
suit and the appeal arising therefrom de- 
serve to abate. On March 10, 1981 three 
weeks’ time was allowed to the learned 
counsel for respondent. to file a counter- 
affidavit. No counter-affidavit has been 
filed but he has appeared to oppose the 
application orally. 


2. On behalf of the respondent, it is 
not disputed that consolidation proceed- 
ings have commenced in the village. The 
only point raiseq on his behalf is that 
the suit and this second appeal arising 
therefrom cannot be said to have abated 
under Section 5, U. P. Consolidation of 
Holdings Act. Since the sale deed, re- 
lating to agricultural land was impugned 
. by the plaintiff on the ground that it was 
fraudulent, It is submitted that a sale 
deed which is alleged to have been ob- 
tained by practising fraud ig voidable 
and not void. In these circumstances, it 
is contended that the civil court alone is 
competent to finally adjudicate the con- 
troversy between the parties. On behalf 
of the appellant, however, it is urged 
that on the allegations made in the pla- 
int, the sale deeq is ab initio void and 
not voidable. Learned counsel for the 
appellant submits that the question as 
to whether the sale deed impugned in 
the suit was void or not can only be 
gone into by the consolidation author- 
ities, Thus the short controversy between 
the parties is whether on the facts alleg- 
ed in the plaint, the sale deed is claimed 
to be void or only voidable. Parties are 
agreed that if the allegations made in 
the plaint amount to an averment that 
the sale deeq is void, then the only 
course open for this court is to record 
an order that the suit and the second 
appeal] arising therefrom has abated. 

3. Plaintiff-appellant, in his 
ment of claim, disclosed that he had no 
male issue and that his daughters bi 
married. Defendant-respondent was 
brother of his wife and had’ been asked 
by the plaintiff to assist him in his agri- 
cultura] operationg and the defendant 
had accedeg to that request. It was fur- 
ther stated that the defendant persuaded 
the plaintiff to execute a will in his 
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favour so that the defendant may be= 
come the owner of the holding in dispute 
after the death of the plaintiff. Plaintiff 
agreed to do so. Plaintiff went along 
with the defendant for the purpose of 
executing a will but somehow or the 
other, the defendant obtained his thumb 
impressions on a document which pur- 
ported to be a sale deed of the holding, 
Plaintiff thus repudiated the character 
of the document which was relied upon 
by the defendant as a sale deed. Plain- 
tiff also disclosed that the document 
which the defendant claimed to be a 
sale deed was wholly without considera- 
tion, 

4. Learned counsel for the plaintiff 
appellant contended that the true legal 
position which has to be taken into ac- 
count in disposing of the application 
moved by him is whether the allegations 
made in the plaint amount to an aver- 
ment of fraud pure and simple or they 
go a step further and should be constru- 
ed to mean fraudulent misrepresenta- 
tion not merely as to the contents of the 
document but also as to its character, He 
submitted that on a fairy reading of the 
plaint, the conclusion is inescapable 
that the plaintiffs allegation was that he 
wanted only to execute a will in favour 
of the defendant and that by using un~ 
fair means, the defendant has obtained 
a sale deed from him and that too with- 
out consideration. According to the 
learned counsel, the charge made out 
by the plaintiff was against the character 
of the document and not against its con- 
tents. In support of his submission, he 
relieq on Ninfawwa v. Byrappa Shiddappa 
Hirekurabar, AIR 1968 SC 956 and Smt. 
Marachi v. Deputy Director of Consoli- 


dation, 1978 Rey Bec 79: (AIR 1978 
NOC 92 (All) ). 
5. In the former case, the Supreme 


Court was considering the question of 
limitation. I~ cited with approval the 
following passage from the decision in 
Foster v. Mackinnon, (1869) 4 CP 704 
(Para 5 of ATR): i 


“It (signature) is invalid not merely 
on the ground of fraud, where fraud 
exists, but on the ground that the mind . 
of the signer did not accompany the sig- 
nature; in other words, that he never 
intended to sign, and therefore in con- 
templation of law never did sign the 
contract to which his name in appended 
cs. se. The defendant never intended to 
sign that contract or any such contract. 
He never intended to put his name to:. 
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any instrument that then was or there- 
after might become negotiable, He was 
deceived, .not merely as to the legal 
effect, but as to the ‘actual contents’ of 
the instrument”. 

6. While approving the observations 
in Foster’s case Ramaswami, J. speaking 
for the court stated thus (Para 5): 

“The legal position will be different if 
there is a fraudulent misrepresentation 
not merely as to the contents of the do- 
cument but as to its character. The au~ 
thorities make a clear distinction be- 
tween fraudulent misrepresentation as to 
the character of the document and frau- 
dulent misrepresentation as to the con- 
tents thereof. With reference to the for- 
mer, it has been held that the transac- 
tion is void, while in the case of the 
latter, it is merely voidable”. 

7. Ningawwa’s case (AIR 1968 SC 
956) was cited by a single Judge of his 
court in the case of Marachi (AIR 1978 


NOC 92) (supra), It was stated 
therein that in every case 
where a document is said to 


be a result of fraudulent representation 
i¢ is not necessarily voidable. If the cha- 
racter of document is itself challenged 
as distinguished from the contents of 
document it shall be void. 

8. Learned counsel for the respon- 
dent on the other hand contended that 
the principle enunciated in Ningawwa’s 
case can only be applied to a case wher¢g 
the question involved is one of limita- 
tion. He submitteq that the law laid 
down in the case was not one of univer- 

_ sal application. He inviteqd my attention 
to Sec, 19, Contract Act, and contend- 
ed that a document alleged to have been 
obtained by fraud or misrepresentation 
is only voidable at the option of the 
party whose consent was so obtained. He 
also referred me to the definition of 
fraud contained in Section 17 and to 
some other provisions of law enacted in 
Chapter II of the Contract Act. 


9. Section 10, Contract Act, inter alia, 
lays down that al] agreements are con= 
tracts if they are made by the free con- 
sent of the parties competent to con- 
tract, for a lawful consideration and 
with a lawful object, and are not expres- 
sly declared to be void. From the word- 


ings of Section 10 it is clear that con- - 


sent of parties to an agreement is neces~ 
sary in order to give it the shape and 
form of a contract. In fact consent is 
the rock bottom on which all contracts 
are founded, If there ig no evidence of 
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consent between two persons who are 
alleged to have entered into a contract, 
such a contract cannot be upheld. In 2 
ease where a party denies his consent to 
a contract, he will not be required to 
avoid the contract on the ground that 
it was voidable. All that he has te 
prove is that he was not qa consenting 
party to it and if such evidence is beli- 
eved, the alleged contract will have to 
be adjudged as void. Section 14 Contract 
Act, makes the position further clear. 
It enumerates the circumstances in 
which a party may be said to have con- 
sented but such consent will not be 
deemed to be free, Every consent is said 
to be free under Section 14 unless it has 
been obtained by coercion, undue in- 
fluence, fraud or misrepresentation as 
defined under the Act. On a comparison 
of the language used in Sections 10, 13 
and 14 of the Contract Act, two conclu- 
siong are inescapable. In order to con- 
stitute a contract, both the parties must 
consent to the agreement. Even if both 
the parties have consented to the agree- 
ment, consent of one of them may not 
be said to be free if the same had been 
obtained by coercion, undue influence 
etc. The distinction between the total 
lack of consent ang a tainted consent is, 
therefore, real and must always be kept 
those cases in 
which a tainted consent has been ob- 
tained or procured from one of the par~ 
ties that a contract at his instance shall 
be held to be voidable ang may be set 
aside. 

10. The Supreme Court decision, ref- 
erred to above, proceeds on that assump- 
tion. There is nothing in the said case 
from which it may be confined only to 
a case relating to the law of limitation, 


11. In view of the above discussion, 
the application moved by the plaintiff- 
appellant deserves to succeed and the 
suit and the above second appeal aris- 
ing therefrom are hereby directed to 
abate, It is made clear that the observa- 
tions made in this judgment are only 
of a general character laying down the 
true legal position in caseg of this nature. 
None of the observations made by me 
shall be taken into account as deciding 
any of the allegations made by the par- 
ties in theiy respective pleadings. The 
consolidation authorities shall decide 
the question on the evidence produced 
before them. There shall be no order as 
to costs, Application allowed, 
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SATISH CHANDRA, C. J. AND 
K, C. AGRAWAL, J. 
Shafiqur Rahman ‘Khan, Petitioner v. 


2nd Additional District Judge, Rampur 
and others, Opposite Parties. 
Civil Misc, Writ Petn. No 8545 of 


1979, D/- 25-8-1982, 


U. P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act (13 of 
1972), S. 20 (4) — Suit for eviction on 
ground of arrears of rent — Service of 
summons without copy of plaint — No 
service — Date mentioned im summons 
for appearance of tenant cannot be first 
date of hearing — Failure of tenant to 
deposit the amount on such date — No 
ground to deny him benefit of S. 20 (4) 


—(Civil P. C. (1908), ©. 5, R. 2). AIR 
1955 SC 425, Rel, on, (Para 10) 
Cases Referred : Chronological Paras 
AIR 1981 SC 852 : 1981 Lab IC 307 14 
1981 All LJ 221 13 
AIR 1980 All 300 15 


1980 (UP) RCC 432 : 1980 All Ren; Cas 
511 15 


1979 All LJ 484 : 1979 All WC 153 15 
1978 All LJ 1102 - 15 
AIR 1978 Cal 195 7 
AIR 1977 Raj 180 í 11 
AIR 1976 Cal 87 i g 
1974 Raj LW 618 : 1976 Ren CJ 39 12- 
AIR 1965 Punjab 175 13 
AIR 1959 Punjab 467 13 
ATR 1955 SC 425 9 


I. H. Khan, for Petitioner; H. 5. Joshi, 
for Opposite Parties. 


-K, C. AGRAWAL, J. :— 
that the question involved in the pre- 
sent case was of importance, Hon. S, D. 
Agarwala, J., referred this writ petition 
for decision by a larger Bench, 

2. The facts of this case, briefly 
stated, are these, Smt. Siddiqa Begum, 
respondent 3, filed a suit in the court 
of Judge Small Causes, Rampur, for 
eviction, recovery of arrears of rent and 
damages against the petitioner, on the 
ground of default in payment of arrears 
of rent. The summons of the suit was 
served upon the petitioner on 6th July, 
1978, The summons was not accompanied 
by a copy of the plaint. On Feb. 7, 1978. 
the petitioner appeared before the 
Judge Small Causes and pointed ouz to 
him that the summons served upon him 
did not accompany a copy of the plaint. 
Thereupon, the Court granted time up 
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to 13th Feb. 1978, to the petitioner ten- 
ant to pay the arrears of rent, and fixed 
4th Feb, 1978, for filing of the written 
statement, The petitioner-tenan; depo- 
sited the arrears of rent and costs on 
i4th Feb. 1978. 

3. Having deposited the entire amount 
of rent and damages for use and occu- 
pation of the building due from the 
petitioner together with interest _ there- 
on and costs of the suit in respect there- 
of, the petitioner claimed the benefit of 
sub-sec, (4) of Sec. 20 of U, P. Urban 
Buildings (Regulation of Letting, Rent 
and Eviction) Act, 1972 (hereinafter ref- 
erred to as Act XIII of 1972). The Judge 
Small Causes held that as the amount 
required by the aforesaid sub-sec. (4) of 
Sec. 20 was not deposited on 7th Feb. 
1978, which was the date for “first 
hearing” within the meaning of Expla- 
nation (a) to sub-sec, (4) of S. 20, the 
petitioner was not entitled to the im- 
munity from ejectment on the ground 
of default in payment of arrears of 
rent. In the revision preferred against 
the said judgment of the Judge Small 
Causes under Sec. 25 of the Provincial 
Small Cause Courts Act, the judgment 
and decree of ejectment granted by the 
Judge Small Causes on the ground of 
default was maintained. Having felt ag- 
grieved, the petitioner has come to this 
Court, : 


~ 4, The question that arises for our 
consideration in the present case is 
about the interpretation of Explanation 
(a) to sub-sec. (4) of S. 20 of U, P. Act 


‘ XIII of 1972, which reads as under : 


“Explanation— For the purpose of this 
sub-section— i 

(a) the expression ‘firs, hearing’ means 
the first date for any step or proceed- 
ing mentioned in the summons served 
on the defendani, 


submission of the learned 
counsel for the petitioner was that aS 
the summons served on the petitioner 
for appearance on the 7th of Feb. 1978, 
was not accompanied by a copy of the 
plaint, the Explanation did not apply, 
hence failure to deposit the amounts 
mentioned in sub-sec. (4) of S. 20 by 
the petitioner on 7th Feb. 1978, could 


- mot be a ground to deny the petitioner 


the benefit contemplated by the said 
provision, 

6. The expression “first hearing” has 
been defined by adding the aforesaid 


_ Explanation by U, P. Act No. 28 of 
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1976. Before the aforesaid Amending 
Act, this expression had not been defin- 


ed and the Courts had interpreted the 
same in a number of decision. As the 


expression “first hearing” has now been 
defined, sub-sec, (4) of S. 20 has to be 
read in the light of the said meaning 
or definition given in the said Explana- 
tion. According to Explin. (a), the ex- 
pression ‘first hearing’ would mean the 
first date mentioned in the summons 
served on the defendant. Service of 
summons is dealt with in O. V of the 
Civil P. C. O, V, R. 2 of the Civil P. C.. 
with which we are concerned in the 
present case, reads as wnder:— 

“Every summons shall be accompanied 
by a copy of the plaint.......... n 

7. This provision makes it incumbent 
and mandatory for every summons to 
be accompanied by a copy of the plaint. 


When a statute uses the word 
“shall” prima facie it is man- 
datory. The word “shall?” raises 
a presumption that the particular 


provision is imperative. In ordinary 
parlance, the term “shall” is considered 
as a word of command and one which 
always or which must be given a com- 
pulsory meaning, It has a peremptory 
meaning and it is generally imperative 
` or mandatory, It has the invariable sig- 
nificance of excluding the idea of dis- 
.eretion, and has the significance of op- 
erating to impose a duty which must be 
discharged. Applying the aforesaid rule 
of construction, interpreting O. V. R. 2 
of the Civil P, C., it appears to us that 
the word “shall” has to. be construed 
imperatively and failure to be accom- 
panied by a copy of the plaint would 
not amount to service of summons as 
required by O. V, R, 2 C. P. C. 

In Suresh Chandra Sarkar v. Gosaidas 
Pal (AIR 1976 Cal 87) and Dr. Madhu- 
sudan Poddar v. Arbinda Poddar (AIR 
1978 Cal 195), the Calcutta High Court 
held that a copy of the plaint was es- 
sential to be sent along with the sum- 
mons. According to the view taken in 
the aforesaid cases, O. V, R. 2 requir- 
.ing annexation of a copy of the plaint 
along with the plaint is mandatory. 


8. Sub-sec. (4) of S, 20 of U. P. Act 
XIII of 1972 confers a right on a tenant 
to save his tenancy by depositing the 
amounts mentioned therein. A tenant 
ean know about the amounts only when 
he has been given a copy of the plaint. 
Not only that sub-sec, (4) of Sec. 20 


requires the deposit of the arrears of 
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rent, but also damages, interest and 
costs of the suit. In the absence of ser- 
vice of copy of the plaint, the defen- 
dant would not be able to know of the 
aforesaid facts and would not be able 
to avail the benefit conferred by sub- 
sec. (4) of S. 20. According to S. 20 (4), 
the defendant would be required to 
deposit the amounts mentioned therein 
on the first date of hearing. It is, there- 
fore, necessary that the summons must 
accompany a copy of the plaint so that 
the defendant could make the necessary 
deposits, Since the legislature is aware 
that every summons has to be accom- 
panied by a copy of the plaint, no spe- 
cific provision to that effect was requir- 
ed to be made. There is a presumption 
that legislature knows law and this be- 
ing the fact a separate provision of ser- 
vice of copy of the plaint on the defen- 
dant was not made. It was presumed 
that in every case where the summons 
is served upon the defendant, the same 
is bound to be accompanied by a copy 
of the plaint, 

§. For interpreting the requirement 
of serving a copy of the plaint, we may 
note that our law of procedure, as said 
by Bose, J. in Sangram Singh v, Elec- 
tion Tribunal, Kotah. (AIR 1955 SC 425), 
is grounded on the principle of natural 
justice which required that men should 
not be condemned unheard, and that 
they should not be precluded from 
participating in the proceedings. If this 
principle is kept into account while 
interpreting -O. V, R. 2, C. P.C, it 
would be found that the principle of 
fairness requires a copy of. the plaint 
to be served on the defendant along 
with the summons, 


10. Next comes the requirement; of 
construing the meaning of the expres- 
sion “served” used in Explanation (a) 
to sub-sec, (4) of See, 20 of U. P. Act 
XIII of 1972. According to this Explana- 
tion, the expression ‘first hearing’ would” 
mean the first date for any step or pro- 
ceeding mentioned in the summons serv’ 
ed on the defendant. Although the ex- 
pression used is summons, but that does) - 
not mean only intimation of the date on 
which appearance has to be put by the 
defendant. Service of summons talked of 
by the Explanation implies the service of 
summons in accordance with O. V R. 2 
C. P, C. which in its turn lays down a 
mandate.of serving a copy of the plaint 
along with the summons. It.is only when 
& summons has been served along with a 


» 
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copy of the plaint, that the defendant 
becomes liable to deposit the amounts 
jstated in S, 26-(4) on the first hearing. 
it is not possible to say that the legis- 
lature requires the defendant to deposit 
ithe amounts on the first hearing stated 
in the summons irrespective of the fact 








phasised above 
copy of the plaint, the defendant would 
mot be in a position to know about the 
amounts required to be deposited. Ser- 
vice of summons simpliciter without a 
copy of the plaint would not be due 
service contemplated by law and failure 
to deposit the arrears of rent, damages, 
costs and interest cannot deny the de- 
fendant of the benefit given by S, 20 (4) 
of U, P. Act XIH of 1972. 

11. In General Auto Agencies, Jaipur 
v. Hazari Singh, (AIR 1977 Raj 186), the 
Rajasthan High Court dealt with the 
importance of attachment of a copy of 
the plaint along with the summons and 
stressed that without the plaint the de- 
fendant would not be in a position to 
know the casp filed against him and to 
answer the same. 


12, In Hari Narain v, Lallu Narain, 
(1974 Raj LW 618), Singhal, J., took the 
same view and held that as summons 
had necessarily to be accompanied by a 
copy of the plaint, the date mentioned 
in the summons served upon the defen- 
dant without a copy of the plaint could 
not be the date fixed for appearance of 
the defendant and could not, therefore, 
be taken as the first date of hearing. 


13. In M. G. Dua v. Balli Mal Nawal. 


Kishore (AIR 1959 Punjab 467) and 
Jagat Ram v. Shanti Sarup (AIR 1965 
Punjab 175), the Punjab High Court 
took the same view. These two decisions 
had been followed by Singhal, J. in 
Hari Narain’'s case (supra). We are in 
respectful agreement with the. view 
taken in this case. In Shambhoo Nath 
Mehrotra v, Nawal Kishore Agrawal 
(1981 All LJ 221), A. N, Verma, J. took 
the same view, . 

14. As observed above, S. 20 (4) is a 
beneficial legislation which has been en- 
acted for the benefit of tenants, For 
interpreting such a beneficial legislation, 
the rule of construction, as laid down 
by the Supreme Court in Lalappa Ling- 
appa v. Laxmi Vishnu Textile Mills, 
(AIR 1981 SC 852), is that that con- 
struction should be preferred which 
“fulfils the policy of the Act; and-is more 


Shafiqur Rahman Khan v, 2nd Addl, District Judge, Rampur 


that in the absence of 
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beneficial to the persons in whose inte= 
rest the Act has been passed. 

15. For explaining the meaning of 
the expression ‘first hearing’ used in 
S, 20 (4) and in the aforesaid Explana- 
tion, counsel for the parties relied on a 
number of decisions, some of which are 
found ‘reported in Basu Dev Sahai v, 
Brij Mohan Lal, (1979 All WC 153): 
(1979 All LJ 484), Ajit Singh v, District 
Judge, (1980 (UP) RCC 432), Rahat Ali 
v. Daya Shankar, (AIR 1980 All 300) 
and Krishan Lal v. L. Narendra Kumar 
(1978 All LJ 1102). In the last case, K, N. 
Singh, J, interpreted Expln. (a) to sub- 
sec, (4) of S. 20 and held that the cru- 
cial test to determine the first hearing 
is to ascertain the date when steps in 
the proceedings were taken and the 
Court applied its mind for the first time 
to the question raised in the suit, Ad- 
journment of the date of hearing with- 
gut transaction of any business would 
not mean the first hearing. 


16. As in our opinion these decisions 
are not helpful for deciding the contro- 
versy involved in the present case, it is 
not necessary for us to deal with them, 
















As to what is the meaning of 
the expression ‘first hearing’ is 
not material for our purpos 


when we have held above that 
vice of summons without being accom- 
panied by a copy of the plaing is no 
service and the’ date mentioned in th 
summons for appearance cannot be con- 
sidered as the first date of hearing, Fo 
service of summons to be effective and 
legal, it is necessary that summons is 
accompanied by a copy of the plaint. If 
service of summons on a defendant- 
tenant without a copy of the plaint 
considered to be valid, S, 20 (4) may be 
rendered nugatory, 

1%. In the instant, case, we ha 
noted above that the summons which 
had been served 


of the plaint, as a result whereof th 
summons could not be said to have been 
duly served on him. Hence, Yh Feb., 
1978, could not be considered to be the 
first date of hearing as the summons 


of the defendant-petitioner 
the rent on 7th of Feb., 1978, could not 
be a ground to deny him the benefit off 
sub-sec. (4) of S, 20. On Tth Feb.. 1978, 
the defendant-petitioner appeared be« 
fore the Cour, which -had given. ti 
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till 13th Feb., 1978, for depositing the 
amounts and had fixed 14th Feb., 1978, 
for filing of written statement, In the 
context of the facts of the present case 
. [14th Feb., 1978, could be considered as 
the first date of hearing. On that date, 
admittedly, the defendant-petitioner de- 
posited the entire amounts, The peti- 
tioner, therefore, became entitled to get 
the benefit of sub-sec, (4) of S. 20 of 
U. P, Act XIN of 1972, 

18. In the result, the writ petition 
succeeds and is allowed. The order and 
judgment of the courts below decreeing 
the suit for ejectment of the petitioner 
are set aside and the suit for ejectment 
of the petitioner is dismissed. In the 
circumstances, we direct the parties to 
bear their own costs. 


AA 


Petition allowed, 
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Suresh Chandra Saxena, Appellant v, 
Union of India and another, Respon- 
dents, 

F. A. F. ©. No. 102 of 1977, D/- 20-8- 
2982.* 

(A) Motor Vehicles Act (4 of 1939), 
S. 110-B — Compensation for bodily in- 
jury — Grant of — Factors to be con- 
sidered. 


Following factors have to he consid- 
ered while awarding compensation for 
bodily ohia received in a motor ac 
cident: — 

Bodily injury is to be treated as a 
Geprivation which entitles a claimant to 
damages, the amount of damages varies 
according to gravity of the injury. Ðe- 
privation by injuries may bring with it 
three consequences, loss of earnings oF 
earning capacity, expenses to pay others 
for what otherwise he would do for 
himself and loss of diminution in full 
pleasures of living. While considering 
deprivation the court should have re- 
gard to the gravity and degree of the 
deprivation that is say if one or more 
limb has been lost, the duration of the 
deprivation and the degree or awareness 
of the deprivation. In awarding damages. 
in personal injury cases, the compensa- 
tion should be substantial in nature and 
-it should not be merely token damages. 


Against order passed by H. M. L. Agra- 
wal, Moter Accidents Claims Tribunal, 
Mathura, D/- 23-12-1976. 
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Damages which are to be awarded for 
personal injuries are those so far as the 
money can compensate the loss suffered 
by the injured person for wrongful act 
and for all natural and direct conse- 
quence of the wrongful act, Though ił 
is impossible to equate money with hu- 
man suffering or personal deprivations 
but the’court has to make an attempt 
to award damages so far as the money 
can compensate the loss. (Para 6) 

(B) Motor Vehicles Act (4 of 1939), 
S. 116-B — Compensation — Petitioner 
admitted im hospital for serious bodily 
injuries caused in motor accident — His 
doctor brother coming from foreign 
country to India to look after him — 
Brother’s travelling expenses: and loss of 
salary claimed — Being toe remote 
claim rejected, (Para 8} 


(C) Motor Vehicles Act (4 of 1939), 
S. 110-B — Compensation — Petitionet 
unable to ride bicycle or drive scooter 
or car due to accident — Claiming costs 
for engaging attendant to help him ang 
for extra expenditure for his transport 
im future life — Both claims granted. 

(Paras 9, 10) 

(BD) Motor Vehicles Act (4 of 1539), 
S. 110-B — Compensation — Computa- 
tion of — Tribunal should: first consider 
award of damages in respect of separate 
items and then assess general’ damages, 

(Para 12) 

(Ef Motor Veliicles Act € of 1989), 
S. 110-B — Conipensation — Interest — 
Rate of 3% awarded — Accident taking 
place în 1976 — Held, interest awarded 
was inadequate — 6% per annum from 
date of making claim petition till date 
of payment granted, (Para 15) 
Cases Referred : Chronological Parag 
(1965) 1 All ER 563: (1965) 2 WLR 485: 

(1966) 1 QB 273, Ward v. James 6 
(3963) 2 All ER 625: (1963) 2 WLR 

1359: 1964 AC 326, H. West. & Sons 

Ltd. v. Shephard 6 

B. D., Agrawal, for Appellant; Ravi 
Kant and Standing Counsel, for Respon- 
dent. 

K. N. SINGH, J.:— This appeal un- 
der S, 116-D' of the Motor Vehicles Act 
is directed against the judgment. of the. 
Motor Accident Claims Tribunal, Ma- 
thura, dated 23-12-1976, awarding a sum 
of Rs, 23,000/- to the appellant as com- 
os for the injuries received: by 


2, Suresh Chandra. Saxena: appellant 
— about BH bei was. walking on 
the pairi of .the road i» the city of 
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Mathura near the State Bank of India 
On 6-12-1976, a military vehicle belong- 
ing to 205 Provost Unit, Mathura, of 
which the Union of India was the owner 
knocked him down from behind and 
dragged him as a result of which . he 
received serious injuries. His both sides 
femur bones were fractured, left collar 
(clavicle) bone was fractured, Nasal 
bone and ribs of the left side was also 
fractured. In addition to that he receiv- 
ed number of multiple bruises on 
his face, forehead, both hands, knees and 
his back, Immediately after -the accident 
he was rushed to the hospital where he 
remained confined for 38 days and a 
number of doctors attended to him. He 


was operated upon and a rod was plant-. 


ed in his femur bones. Even after his 
discharge from the hospital he was con- 
fined to bed for a period of 3 months. 
The appellant filed claim petition, 
claiming a sum of Rs. 1,50,000/- as com- 
pensation for the injuries, The Union 
of India and the Officer Commanding of 
_ the Unit both filed joint written state- 
ment and contested the proceedings. In 
‘their written statement they admitted 
that the accident had occurred with the 
military vehicle. They pleaded that there 
was defect in the vehicle, as its foot- 
brake was not working, the Unit fitter 
repaired the vehicle and he had taken 
the same on the road for testing the 
brakes, While the vehicle was moving 
on the road the’ driver found an-. 
other vehicle on its left side and ap- 
plied brake but the vehicle could nof 
stop and it knocked down the appellant, 
Before knocking down the appellant, 
the driver of the vehicle had been hoot- 
ing ifs horn but the appellant did not 
Move away instead he kept on looking 
fowards the vehicle as such he was also 
guilty of contributory negligence. It war 
further pleaded that the amount of com- 
(Contd. on Col, 2) 


for disability 


General damages 
claimed above: 
General damages for pains: 
Damages for five fractures: 
Damages of the clothes involved 
- in the accident: 

Cost of attendance by all includ- 
ing brother: , 

Shortening of life: . 

Complex due to deformity : 
. Cost of having to pay other for 
what he would do for himself: 


So pap m PPP 


. Loss of work expenses in taxi etc@ 
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. Deprivation of pleasures of life: - 
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pensation claimed by the appellant was 
imaginary and excessive, 

3. The Motor Accident Claims Tribu- 
mal on appraisal of evidence held 
the accident occurred on account of rash 


.and negligent driving of the vehicle. hav- 


ing defective brakes, the driver should 
not have taken the vehicle on the road 
where there was traffic. The driver of 
the vehicle was rash and negligent and 
as a result of which injuries were caused 
to the appellant, the Union of India was 
responsible for the tortuous act of itg 
servant. The Tribunal awarded a sum of 
Rs, 23,000/- to the appellant with’ inter- 
est at the rate of 3% per annum. Suresh 
Chandra Saxena has preferred this ap- 
pea against the judgment of the Tribu- 
nal. 


4, Learned counsel for the appellant? 
urged that the Tribunal committed er- 
ror in awarding a negligible amount to 
the appellant as compensation. He urged 
that having regard to the injuries of the 
appellant he is entitled to a sum of Ru- 
pees 1,50,000/- as compensation, He fur- 
ther submitted the rate of interest 
awarded by the Tribunal was also in- 
adequate and unrealistic. Thus, the ap- 
pellants sole grievance is about the in- 
adequacy of compensation as awarded 
by the Tribunal. 

5. In his claim petition the appellant 
had claimed damages in the following 
manner:— _ 

(See Table below) ` 
The Tribunal awarded Rs, 15,000/- ag 
general damages, for disability, pain, 
mental shock, agony and for the injuries 
caused to the appellant. The Tribunal 
awarded a sum of Rs, 1,500/- for meet- 
ing the cost of attendant who looked 
after the appellant during the period he 
remained confined to bed. The Tribunal 
held that on account of serious injuries, 
the nerves of the appellant had become 


. 50,000/-. 
. 10,000/-, 
. 30,000/-, 


1,100/-, 


. 40,000/-, 
. 50,000/-, 
. 10,000/-, 


, 26.000/-, 
. 10,000/-, 
. 10,000/-, 


that ` 
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weak and his chewing power had dimin- 
ished which adversely affected his span 
of life for which the appellant was en- 
titled to a sum of Rs, 1,000/-. The. frac- 
ture of the nasal bone caused deformity 
and for that the -Tribunal awarded 
a sum of Rs. 1,000/-. The appellant had 


claimed damages on the ground that he. 


had become permanently disabled as’ he 
could not walk properly and he has 
been limping while walking. The Tribu- 
nal rejected this contention on the 
ground that there was no expert opinion 
of a doctor that the limping was of a 
permanent nature. The Tribunal further 
awarded a sum of Rs. 4,000/- to the 
appellant for his disability to drive a 
cycle or scooter and to cost of conve- 
yance in his future life. The appellant 
was further awarded a sum of Rs, 500/- 
“for the loss of his clothes in the acci- 
‘dent. Thus, in all the Tribunal awarded 
a sum of Rs. 23,000/-, 


6. Principles’ for awarding compensa- 
tion for the injuries received in the 
motor accident are necessary to be con- 
sidered. Bodily injury is to be treated 
as a deprivation which entitles a claim- 
ant to damages, the amount of damages 
waries according to gravity of the injury. 
Deprivation by injuries may bring. with 
it three consequences, loss of earnings 
or earning capacity, expenses to pay 
others for what otherwise he would do 
for himself and loss of diminution in 
full. pleasutes of living, While consider- 
ing deprivation the court should have 
regard to the gravity and degree of the 
deprivation that is to say if one or more 
limb has been. lost, the duration of the 
Weprivation and the degree of awareness 
of the deprivation, In awarding damages 
in personal injury cases, the compensa- 
tion should be substantial in nature and 
tg should not be merely token damages. 
Damages which are to.be awarded for 
personal injuries are those so far as the 
{money can compensate the loss suffered 


by the injured person for wrongful act- 


end for all natural and direct con- 
sequence of the wrongful act, Though it 
is impossible to equate money with hu- 
man suffering or personal deprivations 
but the.court has to make an attempt to 
ward damages so far as the money can 
fompensate the loss. In H. West & Sons 
Ltd. v, Shephard, ((1963) 2 All ER 625), 
Lord Morris in His Memorable speech 
pointed out this aspect in the folllowing 
words : 
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“Money may be awarded so that 
something tangible may be procured to 
replace of like nature: which has been 
destroyed or lost. But the money cannot 
renew a physical frame that has been 
battered and shattered. All the Judges 
and Courts can do is to award sums 
which must be regarded as giving rea- 
In the process 
there must be the endeavour to secure 
some uniformity in the general method 
of approach. By common assent awards 
must be reasonable and must be assess- 
ed with moderation. Furthermore, it is 
eminently desirable that so far as pos- 
sible comparative injuries should be 
compensated by comparable awards.” 
in Ward v. James ((1965) 1 All ER 563), 
Court of appeal while dealing with the 
question of awarding compensation for 
personal injury laid down three . basic 
principles : 

“First assessability. In cases of grave 
injury, where the body is wrecked or 
the brain destroyed, it is very difficult 
fo assess a fair compensation in money, 
so difficult that the award must basical- 
ly be a conventional figure, derived 
from experience or from awards in 
comparable cases. Secondly, uniformity. 
There should be some measure of wuni- 
formity in awards so that similar. deci- 
sions may be given in similar cases: 
otherwise there will be great dissatis- 
faction in the community and much 
criticism of the administration of justice. 
Thirdly, predictability, Parties should be 
able to predict with some measure of 
accuracy the sum which is likely to be 
awarded in a particular case, for by this 
means cases can be settled peaceably 
and not brought to Court, a thing very 
much to the public good.” 


7. In assessing damages the court 
should make an effort to take into ac- 
count all the ‘relevant changes in the 
claimants’ circumstances which may 
have been caused by the injuries, Gen- 
erally damages which are awarded in 
the form of compensation pecuniary 
also known as special damages, and 
non-pecuniary, which are classified as 
general damages. Pecuniary damages 
are normally designed to make good the 
pecuniary loss.-.which is capable of be- 
ing calculated in terms of money, Non- 
pecuniary damages are those which are 
incapable of being assessed by arith- 
metical calculation, Pecuniary .dam- 
ages generally include four sub-heads, 
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(i) expenses incurred by the claimant in 
- respect of injury which may include 
medical expenses, special diet, cost of 
aursing or attendant; (ii) loss of earning 
or profit up to the date of trial, (iii) loss 
of earning capacity which may include 
incapability to earn in further years and 
also incapability in the labour market, 
loss of earning on account of termina- 
tion of service or discontinuance of any 
trade, business or profession, and (iv) 
other material loss which may require 
any special treatment or aid to the in- 
jured or claimant of the rest of his life. 
Non-pecuniary loss (general damages) 
include a number of elements. General- 
ly these include four sub-heads (i) Dam- 
ages for mental and physical shock, 
pain, suffering, already, suffered by the 
claimant or likely to suffer in future, 
Gi) Damages to compensate for the loss 
of amenities of life which may include 
a variety of matters eg. on accoun;, of 
injury the claimant may not be able to 
walk, run, sit or loss of marriage pro- 
spects, sexual pleasure, or loss of other 
amenities in life, e.g. on account of in- 
jury.the normal longevity of the person 
concerned is shortened; (sic) and (iv) 
Damages for the inconvenience, hardship, 
discomfiture, disappointment, frustration 
and mental stress which may be suffer- 
ed by the claimant. While describing 
the various sub-heads we have tried to 
include various matters which should be 
considered by the Tribunal in assessing 
compensation, It would be proper to 
consider the pecuniary and non-pecu- 
_Miary damages having regard to the 
various sub-heads on the basis of the 
evidence produced by the parties, The 
different heads and the sub-heads as 
indicated above are not exhaustive in 
mature, There may be special or addi- 
tional circumstances depending on the 
facts of a case and it is always open to 
the court to take those special circum- 
stances into consideration in assessing 
the compensation. But generally the 
various sub-heads as noted earlier 
would provide guidance for assessing 
the compensation, It may not be neces- 
sary to allocate specific sums to differ- 
ent heads and sub-heads, instead it 
would be proper to arrive at a global 
figure after assessing various factors as 
indicated under the various sub-heads. 
It would, however, be desirable for the 
Tribunal to assess damages in respect of 
each item separately to which -the 
claimant may be entitled.. under the. 
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‘Holland to India and back and also fort 


~India. This claim is too 


ALR. 


various sub-heads ʻas in that event it 
would be easier for the appellate court 
to consider the matter in appeal. 


8. In the background of these princi- 
ples we would. now consider the appel- 


lant’s claim for damages. The claim- 
ant has claimed damages for the 
pecuniary loss suffered by him, 


under item Nos. 4, 5, 8 and 10, as quot- 
ed earlier. Under item No, 4 the appel- 
lant claimed a sum of Rs. 1,100 as 
damages for the loss of his clothes in 
the accident, The Tribunal has rightly 
awarded a sum of Rs, 500 on that ac- 
count, Learned counsel fer the appel- 
lant failed to point out any error in the 
order of the Tribunal. Item No. 5 of 
the appellant’s claim is for a sum of 
Rs. 40,000 in respect of cost of his 
brother coming from Holland to India 
to look after him during the period he 
was confined to bed. It appears that Dr.” 
Subhas Chandra Saxena, appellant's 
brother is settled in Holland, He came 
to India to see the appellant when he 
was confined to bed on account of in-i 
appellant has claimed} 
Rs, 40,000 as cost of the ticket from} 










the loss of salary of his brother for the}. 
period during which he remained in 
remote, No} 
damages can be awarded in respect, of 
a loss which is not reasonably connect- 
ed with the injuries. There is no evi-} 
dence that the attendance of Dr.j 
Subhash Chandra Saxena, the appel- 
lants brother, was necessary. I; appears ' 
that Dr. Subash Chandra Saxena, who 

is settled in Holland, came to India at a ' 
time when the appellant had received 

injuries and he remained in the country 

for sometime at his volition for which 

the appellant is net entitled to any 

damages. : 


9. Under item No. 8 the appellant has . 
claimed a sum of Rs, 20,000/- to meet 
the costs of attendance, paid by him te 
others and which he would be required - 
to pay in future. Under this item, 
two kinds of claims were raised by 
the appellant, one for having paid 
a sum of Rs. 3,500/- to Sri A, K. 
Sinha ‘who attended to the appellant for `, 
a period of seven months, and the other | 
as costs of paying conveyance charges m ; 
future as on account of the injuries the-- 
the appellant will not be able to 
tide bicycle’ or drive scooter or car 
In this statement before the Tribunal 
the appellant stated that he had. paid a 
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sum of Rs. 3500/- to Sri A. K, Sinha for 
the services rendered by him to the ap- 
pellant and in support of his statement 
he produced receipt. Ext. 8, issued by 
Sri A. K. Sinha which -evidenced the 


` fact that the appellant had paid Rupees 


l 


3500/- to Sri Sinha. The Tribunal has 
awarded only a sum of Rs. 1,500/- as 
costs of the attendant. We do not agree 
with the Tribunal. The appellant’s 
evidence in this respect remains uncon- 
troverted. There is no reason to discard 
the receipt Ex. 8. Having regard to the 
injuries caused to the appellant it is rea- 
sonable to accept his contention that he 
required an attendant for a period of 
seven months. The claim made by the 
appellant in this respect was reasonable 
and justified and it should have been ac- 
cepted in its’ entirety. .We, therefore, 
hold that the appellant is entitled to a 
sum of Rs, 3500/- as claimed by him for 
meeting the cost of attendant. 

10. The next item under this head 
relates to extra expenditure which the 
appellant is required to pay for his 
transport in future life, In his deposi- 
tion before’ the Tribunal the appellant 
stated that on account of injuries he 
could not drive a cycle, scooter, motor 
eycle or a car and as such he would re- 
quire a transport-rickshaw or a taxi 
for taking him from one place to the 
other. The appellant has incurred a 
disability which will put him to expen- 
diture in future years for meeting the 
cost of transport. The appellant in our 
opinion is entitled to damages on this 
ground also, The Tribunal has award- 
ed -a sum of Rs. 4,000/- which in our 
opinion, is not sufficient. The appellant 
was aged about 40-years, at the time of 
accident and he would be required to 
pay conveyance charges for a period of 
30 years more as the life expectancy in 
the country is 70 years. By any rea- 
sonable standard, the appellant’s cost’ of 
transport charges for future life would 
mot be less than Rs.  10,000/-. We are, 
therefore, of the opinion that instead of 
Rs. 4000/- the appellant is entitled to 
Rs. 10,000/- as compensation for meet- 
ing the costs of transport, ; 

11. The appellant further claimed a 
sum of Rs. 10,000/- for the loss of: work 
and expenses in taxi’ Admittedly, the 
appellant was in service in the Western 
Railway. His services were terminated 
on the ground of his having participated 
in the strike. He had filed a writ peti- 
tion in the Rajasthan High Court against 
his removal which was allowed in May, 
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1976. When the accident took place, the 
appellant had not joined his duty and 
he was not deprived of his salary for the 
period during which he was confined to 
bed. In the circumstances there was no 
pecuniary loss of work. The appellant 
further failed to adduce evidence te 
prove the expenses which may have 
been incurred in engaging taxi. The 
appellant’s claim of Rs. 10,000/- in this 
respect cannot be accepted. 

12- The appellant has claimed gene- 
ral damages for the injuries and for: the 
disability caused to him and for the pain 
and shock suffered by him on account of 
the injuries and also for deformity of 
his nose and for shortening of his life 
and for deprivation of pleasures of life. 


While considering the general dam- 
ages it is necessary to consider the 
injuries received by the appellant 
which have been mentioned in the 
earlier part of this judgment, Admit- 
tedly, the appellant had received 


serious injuries. His both femur bones 
were fractured. He was operated and a 
shaft was put to join the bones. His 
left collar (clavicle) bone was fractured. 
His ribs of left side were also fractured. 
There was serious injury on the nasal 
bone and even after operation it has not 
been set right, instead a deformity has 
taken place, as a result of which the ap- 
pellant’s face has changed. The appel- 
lant has undergone great mental and 
physical pain. He was confined in the 
hospital for 38 days and after his dis- 
charge from the hospital he was confin- 
ed to bed for another period of three 
months. The Tribunal has on appraisal 
evidence recorded -a finding that the ap- 
‘pellant’s power of. chewing was reduced 
by 25 per cent and his sight was weak- 
ened. He could not see cinema or tele- 
vision, he could not walik and a deformity 
had occurred in his nose, While assess- 
ing general damages these facts have lo 


be' considered. The Tribunal awarded 
a sum of Rs. 15,000/- as general 
damages and thereafter it assessed 


damages in respect of separate items 
also. As discussed earlier general 
damages represent the total sum to which 
a claimant is entitled under the various 
sub-heads, under the general heading of 
non-pecuniary less, The Tribunal com- 
mitted error in ‘assessing general 
damages first and then awarding damages 
in repect of separate items which fall 
within the ambit of general damages. 
18. We would now assess general 
damages in respect of each item of 
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claim. There is no dispute that 
the appellant suffered great pain 
and shock by -the injuries. His fe- 
mur bones were broken he was 


operated and iron rod was implanted to 
connect the bones. He was operated 
and suffered great pain. Having regard 
to the facts and circumstances of the 
case, and the pain suffering and shock 
suffered by the appellant and the pain 
which he is likely to suffer in future on 
account of serious injuries, we are of 
the -opinion that the appellant is entitled 
to a sum of Rs. 10,000. As regards the 
deformity in the appellant’s nose is con- 


cerned, there is no dispute that the ap-- 


pellant has incurred deformity although 
it is of a minor nature. The Tribunal has 
awarded a sum of Rs, 1,000 only for the 
nasal deformity. We are of the opinion 
that a sum of Rs, 3,000 should be award- 


ed to the appellant in this respect. The 
‘ injuries caused to the appellant have 
shortened his expectation of life. The 
Tribunal has recorded a finding that 


the nerves of the appellant have become 
weak and his chewing strength has also 
decreased after the accident, The Tri- 
bunal awarded a sum of Rs. 1,000 for 
shortening of span of life, but we are of 
the opinion that having regard to the 
chewing disability of 25% of the appel- 
lant is entitled to a sum of Rs. 5,000 to- 
wards shortening of his life. Since the 
appellant cannot run, walk or sit pro- 
perly or play with children on account 
of serious injuries in femur bones, he is 
deprived of the amenities of life and on 
that account he is entitled to a sum of 
Rs. 5,000. In all we assess the general 
damages at Rs, 23,000. 


` 14. The appellant is thus entitled to 
‘a sum of Rs, 14,000 as special damages 
‘and a sum of Rs. 23,000 as general 
Gamenes In all the appellant is entitled 
to Rs. 37,000 as compensation. ; 


1.15. Learned counsel for the appel- 
šant then urged that the Tribunal has 
committed error in awarding interest 
iat the rate of 3 % only, We find merit in 
the contention, The accident in question 
took place in December, 1976. Having 
regard to the inflation and fall.in the 
value of money and also to the pre- 
vailing rate of interest, we are of the 
opinion that the rate of interest allowed 
by the Tribunal is wholly inadequate. 
In our opinion the appellant is entitled 
to. interest at the rate of Rs. 6% per 
annum from the date of making 
claim petition to the date of payment. 


M. P. Goel v. Guru Saran Singh 


the - 


A. I. R. 


16. In the result, we partly allow 
the appeal with costs and hold that the 
appellant is entitled to recover a sum of 
Rs. 37,000 as compensation together with 
6 per cent.interest from the respondents 
from the date of making the claim peti- 
tion to the date of payment. . 

Appeal partly allowed, 
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K. N. SINGH AND 
K. M. DAYAL, JJ. 

Mahabir Prasad Goel and others, Ap- 
pellants v, Guru Saran Singh and 
another, Respondents, j 
_F. A. F. O, No. 322 of 1976, D/- 20-7- 
1982.* . 

(A) Motor Vehicles Act (4 of 1939), 
S. 110-B — Accident — Negligence — 
Truck coming from behind dashing 
against rickshaw and damaging its front 
and right wheels — Negligence and rash 
driving must be attributed to truck dri- 
ver, ; 

Where the truck coming from behind 
dashed against the rickshaw and damag- 
ed its front and right wheels and had. 
not hooted his horn as per evidence of 
eye-witnesses and the driver was also 
not examined, the accident must be- 
deemed to have occurred on account of 
rash and negligent driving of the vehi- 
cle. (Para 4) 

When a fast vehicle specially a truck 
hits a rickshaw or other vehicle from | 
behind as a result of which injuries are 
caused to the occupants of the rickshaw, 
a presumption would arise that the 
truck was being driven in a rash and 
negligent manner, although it is open to 
the driver of the truck to rebut the pre- 


sumption by giving plausible explana» 


tion for the accident, (Para 5) 

(B) Motor Vehicles Act (4 of 1939), 
S. 110-B — Accident — Death — Com- 
pensation — Computation — Deceased, 
teacher living with her two daughters 
and earning a sum of Rs, 283 p. m., — 
On conservative estimate, she could be 
said to be contributing Rs. 100/- per 
month towards her daughters — Age on 
death being 36 years, can be said to 
have contributed Rs. 1200/- per year for 
24 years — Daughters held, entitled to 
compensation at that rate after deduc- 


*Against order of Prahlad Narain, 3rd 
Addl, Dist. J. Kanpur, D/- 31-3-1976. 


1Z/1Z/D876/82/SNV 
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tion of 25% per annum for lump sum 


payment, .. (Para $) 
Cases -Referred: Chronological Paras 
‘AIR 1980 SC 1354 © y 


- $S. C, Budhwar, for Appellants; Sudhir 
Chandra, for Respondents. 


K. N. SINGH J.:— This appeal under 
S. 110-D Motor Vehicles Act is 
directed against the award of the Motor 
Accidents Claims ‘Tribunal, Kanpur, 
dated 31-3-76, dismissing the claim peti- 
tion filed under $S, 110-A, Motor Vehi- 
eles Act. ` 

2. Smt, Laxmi Goel a teacher in 
Junior High School boarded a Rickshaw 
along with her husband on 25th. August 


1969 at about 3.40 P. M. in front of the - 


State Bank of India, Phool Bagh, Kan- 
-pur. Both husband and wife proceeded 
on Birhana Road, a truck bearing regis- 
tration No. USF 3275 was driven by 
Gyan Singh came from behind and dash- 
ed against the rickshaw as a result of 
which Smt, Laxmi Goel and her husband 
Mahabir Prasad fell down. Smt. Laxmi 
Goel received serious head injuries. She 
was rushed to the Hospital. where she 
was declared dead. The truck and its 
driver both were detained on the spot 
by the police, Mahabiy Prasad lodged 
the first information report at the po- 
lice station. Mahabir Prasad and two 
daughters of Smt, Laxmi Goel joined 
together to file a claim petition under 
S. 110-A, Motor Vehicles Act, claiming 
Rs, 50,000/- as compensation from Guru 
Saran Singh, the owner of the truck, 
driver of the truck and also from the 


United India Fire & General Insurance - 


Company, the insurer, 


3. The.owner filed a written state 
ment and pleaded that the driver was 
not guilty of rash and negligent driving 
of the truck instead the rickshaw puller 
was at fault who carelessly and negli- 
gently collided with the rear portion of 
the truck. He denied his liability to 
pay any damages to the claimants, The 
insurance company also filed a written 
statement denying any rash and negli- 
gent, driving of the truck. The driver 
did not file any written statement to 
contest the claim petition. The claimants 
produced 7 witnesses in support of their 
claim in addition to the documentary 
evidence. On behalf of the respondents 
only one witness was produced, On ap- 
praisal of-evidence,. the Tribunal held 
that the claimants had failed to prove that 
the truck was being driven in a rash and 


ji 
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negligent manner causing the accident 
and as such the claimants were not en- 
titled to any compensation. On this 
finding the Tribunal dismissed the claim 
petition in its entirety, hence, this ap- 
peal: by the claimants, 


Guru Saran- Singh 


á. Learned counsel for the appellant 
urged that the Tribunal committed 
serious error in holding that the truck 
was not being driven in a rash and ne- 
gligent manner or that it was not respon- 
.sible for the accident. He took us through 
the statements of eye-witnesses which 
included P. W. 4 Mahendra Kumar Sri- 
vastava, P. W. 5 Mahabir Prasad, P, W. 6 
Raja Ram, P, W. 7 Hira Lal the rick- - 
shaw puller. In their testimony they 
have supported the case set up by the 
claimants that the rickshaw was hit by 
the truck from behind on Birhana Road 
which is a very crowded road. As a 
result of dashing of the truck with the 
rickshaw the right and front wheels of 
the rickshaw were, badly damaged, The 
rickshaw had tilted as a result of which 
both the occupants Smt. Laxmi Goel 
and her husband Mahabir Prasad had 
fallen down. The rickshaw puller P. W. 
7 and Raja Ram PW 6 eye-witnesses 
both categorically .stated that the truck 
driver had not hooted his horn before 
the accident occurred. Mahendra Ku- 
mar Srivastava is a salesman -of Uphar 
Brothers a shop at Birhana Road had 
seen the accident. He supported the 
statement of Mahabir Prasad. He was 
not cross-examined by the respondents. 
On a close scrutiny of the statement of 
eye-witnesses we find that all of. them 
have given a cogent and reliable account 
of the accident. According to them, the 
truck was coming with high speed on 
-crowded Birhana ‘Road and it hit the 
rickshaw from behind and before that 
the driver of the truck had not hooted 
its horn. These facts are amply proved 
which leave no room for any doubt that 
the truck -was being driven in a rash 
and negligent manner which caused ac- 
cident. The driver of the truck who ha 
special knowledge of the .manner in 
which the accident took place was not 
examined as he was reported to be 
dead. D. W, 1 R. N. Misra was produc- 
ed to prove that the driver was dead. 
No other witness was examined on be- 
half of the respondents although it has 
come in the testimony of the witnesses 
examined on behalf of the claimants 
that a large crowd .had collected on 
Birhana Road immediately after the ac- 


. 
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cident. Ext, 9 is a recovery memo pre- 
pared by the police on the spot soon 
after the accident. This document also 
states that the right and front wheels 
of the rickshaw were badly damaged, In 









unless the truck dashed against the 
rickshaw. The evidence of the eye-wit- 
messes produced by the claimants coupl- 
with the recovery memo Ext, 9 posi- 
tively demonstrate that the accident oc- 
curred on account of rash and negligent 
driving of the vehicle, 


5. The learned Judge has discarded 
the testimony of the eye-witnesses on 
imaginary grounds, His appreciation of 
evidence is perverse. We are constrain- 
ed to say that the learned judge took 
pains to paint an imaginary picture to 
discard the testimony of eye-witnesses. 
The learned Judge observed that the 
truck could not be driven in a rash and 
negligent manner as Birhana Road is a 
crowded locality. This presumption is 
wholly misconceived, All the eye-wit-~ 
nesses said that the truck was being dri- 
ven in a rash and negligent manner and 
that it had not hooted its horn yet the 
learned Judge held that the truck was 
not being driven in arash and negligent 
manner without there being any good 
jground for the same. When a fast vehicle 
specially a truck hits arickshaw or other 
vehicle from behind as a result of which 
injuries are caused to the occupants of 
the rickshaw, a presumption would arise 
that the truck was being driven in a 
rash and negligent manner, although it 
is open to the driver of the 
truck to rebut the presumption 
by giving plausible explanation 
for the accident. As already noted, 
‘jthe driver was not produced as he was 
dead. The best evidence which could 
be produced to explain the manner of 
accident was of the driver but the same 
was not available, The respondents did 
‘not produce any other witnesses to sup- 
port their contention. In the absence of 
any evidence produced on behalf of the 
respondents it was not open to the Tri- 
bunal to rely on the pleas raised in the 
written statement of the owner or in 
holding that the rickshaw must have 
dashed against the truck from its rear 
portion, 


6. The Tribunal held that since Bir- 
haña Road was a busy road, it was not 
possible for the driver of the truck 
to drive the vehicle at high 
speed. On this finding he discarded the 
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our opinion this could not be possible- 


A.L R. 


testimony of eye-witnesses and record- 
êd a finding that the driver of the truck 
was not guilty of rash and negligent 
driving, The Tribunal, in our opinion, 
adopted an incorrect approach, The 
question whether the driver was guilty of ` 
rash and negligent driving depends upon 
the facts and circumstances of each 
case. A vehicle being driven at the 
speed of 50 to 60 kilometres on a high- 
way where there is no traffic cannot be 
said to be driven in rash and negligent 
manner whereas a vehicle being driven 
at the speed of 10 to 15 kilometres in 
a crowded locality may amount to rash 
and negligent driving. In the instant 
ease there is positive evidence of eye~ 
witnesses that Birhana Road is crowded 
road full of pedestrians and vehicular 
traffic. The driver of the truck while 
driving at high speed without hooting ` 
its horn dashed against the rickshaw, 
The statements of eye-witnesses as dis~ 
cussed earlier leave no room for any 
doubt that the driver was driving the 
vehicle in a rash and negligent manner. 
Moreover, in the absence of testimony 
of the driver who was the best person 
to depose about the reason for the acci- 
dent, the Tribunal was not justified in 
recording a finding on presumptions 
which are unwarranted by the evidence. 
on record, We, therefore, hold that the 
driver -was guilty-of rash and negligent 
driving. : 

7. The provisions contained in Sec- 
tion 110-A to S, 110-D, Motor Vehicles 
Act, have been enacted by Parliament 
providing for compensation to the de- 
pendents of the victims of the road 
traffic through summary trial before a 
Tribunal with a view to expedite pro- 
ceedings and to grant immediate relief 
to the suffering dependents as the. road 
accidents are one of the top killers ‘in 
our country. These provisions are in the 
nature of the welfare legislation, The 
Tribunal while dealing with the cases 
arising under the said provisions should 
keep in mind the dictum laid down by 
the Supreme Court in N. K, V. Brothers 
(P) Ltd. v. M. Karumai Ammal (AIR 
1980 SC 1354), In that case V. R, Krishna 
Iyer, J. spoke thus (Para 3):— 


“Road accidents’ are one of the top 
killers in our country, specially when 
truck and bus drivers operate nocturnal- 
ly. This proverbial recklessness often 
persuades the courts, as has been ob- 
served by ‘us earlier in other cases, to 
draw afi initial presumption in several 
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cases based on the doctrine of res ipsa 
loquitur. Accidents Tribunal must take 
special care to see that innocent yictims 
do not suffer and drivers and owners 
do not escape liability merely because 
of some doubt here- or some obscurity 
there. Save in plain cases, culpability 
must be inferred from the circumstances 
where it is fairly reasonable, The court 
should not succumb to niceties, techni- 
calities and mystic maybes.” 

We are constrained to observe that the 
Tribunal succumbed to niceties and 
technicalities and mystic maybes as a 
result of which the claimants were de- 
nied compensation even in the case 
where accident did occur causing death 
of Laxmi Devi. The Tribunal ignored 
the direct testimony of witnesses on 
technicalities and for unjustified reasons 
and it proceeded to accept the unproved 
plea raised in the written statement of 
the respondents. On appraisal of evi- 
dence on record we find that the driver 
was guilty of rash and negligent driving 
of the truck. 


8. The question then arises as to what 
amount of compensation the claimants 
are entitled. Mahabir Prasad PW 5 hus- 
band of the deceased lady stated that 
Smt. Laxmi Devi was employed as a 
teacher in Junior High School in Sul- 
tanpur where she was getting a salary 
of Rs. 350/- per mensem, In addition to 
her salary she was earning a sum of 
Rs. 160/- by giving private tuitions to 
the students and from embroidery. Thus 
in all Smt. Laxmi Devi was earning a 
sum of Rs. 283/- or Rs, 510/- per men- 
sem, She was living at Sultanpur with 
her two daughters, Mahabir Prasad her 
husband was employed in the railways 
and he was living separately at his place 
of posting. He retired from service in 
1974. Mahabir Prasad deposed that 
Laxmi Devi used to maintain her two 
daughters and on account of her death 
he has been put to pecuniary loss of 
Rs. 50,000/- Smt, Laxmi Devi was aged 
36 years on the date of accident. She 
would have continued in service up to 
the age of 60 years, Even on a conser- 
vative view she must have been con- 
tributing at least Rs. 100/- towards the 
maintenance of her daughters and she 
may have been spending the remaining 
amount of Rs. 180/- on her own person. 
The claimants were thus put to pecu- 
niary loss of Rs. 1,200/- per year. The 
claimants were deprived of this amount 
for 24 years, Thus in all the pecuniary 
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loss comes to Rs.. 28,800/-. In our 
Opinion, there should be deduction from 
this amount at the rate of 25% on ac- 
count of lump sum payment being made 
to the claimants, After such deduction 


the claimants are entitled to recover 
Rs. 21,600/- as damages from the re 
spondents. 


9, There is no dispute that the driver 
Gyan Singh was driving the vehicle in 
the course of his employment and as 
such the owner of the vehicle is respon- 
sible for the tortious act of his servant, 
the owner is thus responsible for the 
damages. The insurance company is, 
however, liable to indemnify the owner 
to the extent of Rs, 20,000/- as in April, 
1969 the liability of the insurer under 
S. 95 was to the extent of Rs. 20,000/- 
only. The remaining amount is payable 
by the owner to the claimants. 


10. In the result we allow the appeal, 
Set aside the award of the Tribunal, We 
hold that the claimants are entitled to 
a sum of Rs, 21,600/- as damages, out 
of which the insurance company is 
liable to pay Rs, 20,000/- and the re- 
maining amount of Rs. 1,600/- is liable 
to be recovered from Gur Saran Singh. 
The respondents will further he 
liable to pay interest at the rate of 6% 
per annum from the date of making the 
claim petition (15-10-1969) The claim- 
ma are entitled to their costs through- 
out, 

Order accordingly. 
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Smt. Sunder Bai died by L. R., Ki- 
shorilal, Appellant v. Anandi Lal died 


and after him Smt, Mohaniwali and 
others, Respondents, 
Second Appeal No, 1816 of 1967, D/+ 


19-7-1982.* 

(A) Transfer of Property Act (4 of 
1882), S. 122 — Gift — Delivery of pos- 
session — Releyancy — Donee, minor 
and living with donor and under his 
care — Question of delivery of posses- 
sion does not arise, (Para 7): 

(B) Civil P, C. (5- of 1908), S. 96, O. 6, 
R. 2 — Relief of possession claimed on. 
basis of sale deed, as primary relief — 


*Against judgment and decree passed by 
H., L: Khare, Addl. Dist. J., Jhansi, 
Df- 19-2-1966, 


IZ/Z/D994/82/SNY 
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Relief of refund of sale consideration 


claimed in alternative — Primary relief 
mot: granted on ground of invalidity of 


sale — Finding erroneous — Ap 
against finding competent, AIR 1924 Cal 
445 and AIR 4917 Mad 223, Dissented 
from, l 

Where the relief for possession with 
mesne profits was the main relief claim- 
ed by the plaintiff and the relief for re- 
fund of consideration was claimed in 
the alternative only in case the court 
found that the sale, on the basis of 
which the plaintiff was claiming to be 
entitled to possession was invalid, and 
the trial court found against him on 
that point, although it granted him the 
alternative relief of the refund of the 
Sale consideration, he could be said to 
be aggrieved by the decision - because he 
wanted the property which he had pur- 
chased and not his money back. As such, 
the wrong decision of the trial court on 
the point of invalidity of sale could not 
deprive the plaintiff of his right of ap- 
peal therefrom. AIR 1924 Cal 445 and 
AIR 1977 Mad 223, Dissented from, 


(Para 10) 
Cases Referred : Chronological Paras 
AIR 1977 Mad 223 S 8 
AIR 1972 Pat 341 ; , 9 
AIR 1964 Ker 153 : "i 10 
AIR 1924 Cal 445- 8 


K. N. Saxena, for Appellant; V. Swa- 
rup and K, S. Shukla, for Respondents, 


JUDGMENT:— This is a 2nd appeal 
by Smt, Sunder Bai, defendant No. 3 
(since deceased), from a decree of pos- 
session over a house with damages at 
“Rs. 15/- per month from 15th Feb. 1963 
onwards till the date of possession. The 
defendants were three in number, The 
céecree for possession was passed against 


all of them, but the decree for damages: 


has been passed only against the defen- 
dants Nos, 1 and 2. The plaintiff claim- 


ed to have purchased the house from the. © 
defendant No. 2 under a Sale deed dated - 


15th Feb., 1963. The trial court, had 
decreed the suit for refund of the sale 
consideration of Rs, 8,500/- against de- 
fendant 2 alone on the finding that the 
sale deed was invalid, Defendant 2 did 
not appeal from the trial court’s decree, 
but the plaintiff appealed and contended 
tha; sale deed was valid, and that he was 
entitled to the decree for possession and 
mesne profits as claimed by him instead 
of the relief for l 
which had been claimed by him only in 
the alternative, on the allegation that if, 
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refund of Rs. 8,500/- 


A.LR, 


for any reason, the court took the view 
that there was some defect in the right of 
defendant 2 to sell the house, then in 
that case he was entitled to a refund of 
the sale consideration of Rs. 8,500/-. 


2. The relevant facts may now bea 
stated, One Rajju had three daughters, 


namely, Hira, Mulla and Dhanwanti, 


Hira had a son Kashi Prasad and a 
daughter Smt. Sunder Bai. Smt. Sunder 
Bai is defendant 3 and her son Kishori 
Lal is defendant 1. Kashi Prasad had no 
son. He had two daughters, Smt, Girja 
Bai and Smt. Janak Kishori, Smt. Janak 
Kishori is defendant 2. It was- claimed 
that Kashi Prasad had been adopted by 
his maternal grandfather Rajju, and 
otherwise too, by a registered gift-deed 
dated 28th April, 1913, he had gifted all 
his property to Kashi Prasad. Rajju died - 
in 1930. Kashi Prasad made a will dated 
24th October, 1948, and died subsequent- 
ly on the 9th November, 1948 Under 
his will, he gave the property to his 
daughter, Janak Kishori, defendant 2. 
Janak Kishori was a minor when Kashi 
Prasad died. Sunder Bai, defendant 3, 
was appointed the guardian of her per- 
son, while Kishori Lal defendant 1 was 
appointed the guardian of his property. 
After marriage and attaining majority, 
Janak Kishori sold the house to the 
plaintif. Defendants 1 and 3 had, how- 
ever, been living in the house in suit. 
According to the plaintiff's case, they 
were living as licensees and the licence 
having been terminated, the plaintiff 
was entitled to possession. 


3. The two basic questions, which 
arose in the case, were whether Kashi 
Prasad was the adopted son of Rajju 
and secondly whether the gift, which he 
purported to make in favour of Kashi 
Prasad by registered deed dated 28th 
April, 1913, was valid. ; 


4. The adoption has been found by 
both the courts below to be not proved, 
and that finding has. not been question- 
ed before me. On the question about the 
gift-deed, the trial court held that the 
original gift-deed was not produced and, 
therefore, no reliance could be placed 
on it. It was in view of these two find- 
ings that the trial court found that Kashi 


‘Prasad was not the owner of the house 


and Janak Kishori too did not have any 
right to the ‘property, rather the succes- 
Sion opened in 1954 on the death of Smt. 
Dhanwanti. According to the trial court, 
Smt, Janak Kishori did not have, in 
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these circumstances, any right to sell 
the house and passed a decree for the 
refund of the sale consideration. 


.5. On appeal before the lower Ap- 
pellate Court, a fresh issue was framed, 
namely, whether the will dated 24th 
October, 1948, set up by the plaintiff, 
was duly and validly executed by Kashi 
Prasad, That was remitted to the trial 
cour, for a finding. The finding was that 
the will had been duly executed, but 
that it was not valid because Kashi 
Prasad had no interest in the property. 
The lower Appellate Court found that 
the gift-deed dated 28th April, 1913, was 
duly registered. A certified copy of 
it had been filed, being Paper No, 64-C. 
At the death of Kashi Prasad, his daugh- 
ters, Girja Bai and Janak Kishori, were 
minors, There was considerable trouble 
in the matter of the guardianship of 
their person and property. Ultimately, 
defendant 3, Smt. Sunder Bai, was ap- 
pointed the guardian of the person. of 
Janak Kishori, and Kishori Lal, defen- 
dant 1, was appointed the guardian of 
her property. It had come in evidence 
that Kishori Lal had taken away the 
original papers of Kashi Prasad on his 
death. During the trial, the plaintiff had 
called upon the defendants to produce 
the original gift-deed, but they did not 
do so in spite of taking time for the 
same, Under the 
lower Appellate Cour; held that the 
secondary evidence of the gift was ad- 
missible in the form of a certified -copy, 
and, further, in view of the amend- 
ments madè in Uttar Pradesh by inser- 
tion of sub-sec. (2) in S. 90 and the 
addition of S. 90A in the Evidence Act, 
the gift-deed was proved to have been 
duly executed by Rajju in favour of 
Kashi Pd. Further, according to the low- 
er Appellate Court, there was evidence 
to show that it was acted upon inasmuch 
as the name of Kashi Pd, was mutated 
in the Municipal papers, The lower Ap- 
pellate Court also referred to the ad- 
mission made by Smt, Dhanwanti, daugh- 
ter of Rajju, and by the defendants Smt. 


Sunder Bai and Kishori Lal of the fact. 


that Kashi Prasad was the owner of the 
house in suit . These admissions were 
made in the guardianship proceedings. 
The relevant admission of Smt. Sunder 
Bai, defendant 3, is contained in Ext. 17, 


and it was even admitted that she and 
her son Kishori Lal-were living in the 
houses as licensees. In the result, the 
lower Appellate Court held that the 
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circumstances, the 
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pift-deed dated 28th Aprii, 1913 was 
duly executed by Rajju and acted upon, 
and further that the will dated 24th 
October, 1948 was duly and validly 
executed by Kashi Prasad, It further 
held that defendants 1 and 3 were mere 
licensees and their licence having been 
terminated, they were liable to make 
over possession of the house to the 
plaintiff. 

6. The finding of the lower Appel- 
late Court that the gift could be proved 
by producing a certified copy, and that 
the execution of the deed was duly prov- 
ed was not seriously assailed before me. 
It was contended that there was no 
proof of acceptance of the gift by Kashi 
Prasad, and that being so, the mere 
execution of the deed did not bring 
about a gift in law. Reliance was placed 
on S. 122, T. P. Act, in support of this 
contention, Lastly, it was contended 
that the trial court having decreed the 


‘suit for an alternative relief of recovery 


of Rs. 8,500 claimed by the plaintiff, 
and the defendants not having. appealed 
from that decree, it was not open to the 
plaintiff to appeal therefrom to the 
lower Appellate Court. That - being 8&0, 
the lower Appellate Court had no juris- 
diction to modify the trial court's de- 
cree and to pass a decree for the relief 
of possession and mesne profits which 
had been refused by the trial court. 


7. As to the first point raised by the 
learned counsel, a perusal of the sift-| 
deed shows that Kashi Prasad was a 
minor aged about eight and a half years, 
and, according o Rajju, the donor, he 
had brought up Kashi Prasad, and Kashi 
Prasad was living under his care, There 
was no such question of acceptance as 
the minor was under the care of the 
donor himself. The exact terminology) 
used in the gift-deed is:— 

“Musammat Hiriya meri bari larki 
hai. Uska larka umri sarhe aath saal 
musammi Kashi Prasad vald Boche...... 
ko maine chhote se misl larka ke par- 
varish kiya aur kanchhedan yaghaira 
hasb rawaj biradari maine Kashi Pra- 
sad ka kiya aur- kul rasumat anjam din 
Lihazg ab aaj ke roz . minmukir 
do qita banam 
Kashi Prasad mazkur basarbarahi khud 
heba kardiya aur bakhsh diya aur qabza 
dakhal makanat mahboobelah mazkur 
ka shai mahuba per karadiya, Ab aaj ki 
tarikh se jo istehoaq mujhko hasil tha. 
vah jumla banam mahboobelah mazkur 
ko hasil buya...sss..” 


26 All, Sunder Baj v. 


8. In support of his contention that 
the appeal before the lower Appellate 
Court by the appellant, who had been 
granted the alternative relief that was 
claimed by him was not. maintainable, 
learned counsel cited two decisions: one 
of the Calcutta High Court in Reaj- 
uddin Patwari v. Abdul Jobbar, AIR 
1924 Cal 445 and Sakku Bai v. R, B. 
Reddiar, AIR 1977 Mad 223. In the 
Calcutta case, it was observed after dis- 
missing the defendants’ appeal that: 


“The plaintiff has preferred cross~ 
objections and he claims that he is en- 
titled to khas possession on the ground 
that the defendants were trespassers 
But he made an alternative claim under 
S. 157, Bengal Tenancy Act, for assess- 
ment of a fair and equitable rent and 
the learned Judge in the Court below 
has given him relief under that section. 
Jt seems to me that he is not entitled 
to say that he does not want that alter- 
native relief which has been granted te 
him, and that he desires to have the 
other relief which he claimed by way 
of ejectment, In effect, the plaintiff ex- 
pressed that he would be satisfied with 
either of the two prayers which he 
made in his plaint and he succeeded in 
getting one and, therefore, he has no 
real cause for complaint. The cross-ob~ 
jections also fail and they are, there~ 
fore, dismissed.” 


In the Madras case (supra), ix was ob- 
served in para 15 that: 


, “It is, therefore, clear to us that as the 
choice of the reliefs is always with the 
plaintiff, who is the dominus litis in 2 
litigation, he could seek for more than 
one relief, seek for more than one imde- 
pendent relief or ask for alternative 
reliefs. If he asks for the last of such 
feliefs, then heis placing the reliefs so 
sought for by him on a par with each 
other and if the Court trying the sub- 
ject-matter grants him one relief, then 
it follows that he has the benefit of the 
relief and he cannot throw overboard 
such a benefit with a design or motive 
or to further his own cause by seeking 
umbrage in an Appellate Court and ask 
for the relief not granted to him, which, 
as already stated, be only asked for in 
the alternative. ‘Alternative is an ex- 
pression, which indicates a choice of 
the person and if that choice is exercis- 
ed by him, then he cannot afterwards 
blow hot and cold and seek for reliefs 
as he desires by throwing overboard the 
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benefits which he has secured on a full 
trial in the trial Court, This would be 
encouraging, as We said, the whims and 
fancies of a litigant. We are, therefore, 
of the view that having regard to the 
trend of decisions here and elsewhere 
and on the basic reasonable principle 
that a man cannot approbate and repro- 
bate, this appeal is not maintainable.” 


$. I find myself unable to subscribe 
to the view expressed in either of these 
two decisions. The effect of the decisions 
is that in a case, where a plaintiff seeks 
a relief in the alternative, and the trial 
court grants the relief claimed in the 
alternative, the plaintiff is precluded 
from saying before the Appellate Court 
that he is entitled to the main relief 
claimed by him, Their could be no such 
estoppel. The true principle would seem 
to be that enunciated by the Patna High 
Court in Union of India v, Garbhu Sao, 
AIR 1972 Pat 341. The right to appeal 
is allowed to a person aggrieved from 
a. decree or appealable order. The ques- 
tion, whether a plaintiff, who claimed 
alternative reliefs and is granted one of 
them, can appeal for getting the other 
reliefs,~would, therefore, depend on the 
answer to the question whether the 
plaintiff could be ‘said to be a person 
aggrieved in spite of the grant of a relief 
to him by the trial court, In the words 
of the learned Judges of the Patna High 
Court (at p. 343):— 

“If the plaint read as a whole dis» 
closes that the plaintif will be satisfied 
with either of the reliefs claimed by 
him, he cannot be allowed to appeal, if 
one of the reliefs is granted, One who 
gets what he wants cannot he said to. be 
a “person aggrieved”, On the other 
hand, if the plaint read as a whole gives 
an impression that of the alternative 
reliefs claimed one is the main relief 
and the other one is claimed only if it is 
found that the main relief cannot possi- 
bly be granted and the main relief is 
refused, it is open to the plaintiff to 
appeal and urge that on the facts and’ 
in law he is entitled to the main reljef 
and should have heen granted that. In 
such circumstances claiming alternative 
ie is no bar to appeal by the plain- 
ti EH 

1@. The case in hand is one wheref 
the relief for possession with mesnel}, 
profits was the main relief claimed by 
the plaintiff. The relief for refund oa 
consideration was claimed in the alter-f 
mative only in case the court found tha 
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the sale, on the basis of which the plain- 
tiff was claiming to be entitled to pos- 














valid, and he was entitled to possession. 
When the trial Court found against him 
on that point, although it granted him 
the alternative relief of the refund . of 
the sale consideration, he was aggrieved 
by the decision because he wanted 
the property which he had purchased 
and not his money back.’ The question 
of a refund of the sale consideration 
could arise only if the court found that 
the sale-deed was invalid, There was no 
uestion of the plaintiff being satisfied 
with the refund of the sale considera- 
tion which was decreed in his favour, 
for he contended, and successfully so, 
before the lower Appellate Court that 
the sale in his favour was valid. The 
wrong decision of the trial court on this 
point could not deprive the plaintiff of 
his right of appeal therefrom. I am also 
supported, in my view, by the judgment 
of the Kerala High Court in Gopalan 
-Nair v, Madhavan, AIR 1964 Ker 153. 
ii. In the result, the appeal fails and 
is dismissed with costs, 
Appeal dismissed. 
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Smt, Usha Rani Banerjee and others, 
Appellants v. Premier Insurance Com- 
pany Ltd., Madras, and others, Respon- 
dents, 


es Appeal No, 168 of 1971, D/- 7-9- 
198: 


Limitation Aet (36 of 1963), S. 7 
— Suit for compensation by heirs of 
victim of accidental death — Applica- 
bility of S. 7. 

The heirs a victim of accidental death 
are tenants-in-common and not joint- 
tenants. Interest of each one of ‘them 
is distinct and separate, none of them 
is competent to give discharge in re- 
Spect of the right of the other. Where 
pne of such persons is under a. disabili- 
ty, Section 7 would come into play and 
extend the peried of limitation for the 
entire body of co-heirs who had a joint 
tight to sue. S. 7 would apply when 
the right to sue is joint irrespective of 
whether the substantive right is joint 
or not. Section 7 makes a clear distine- 
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tion between a joint substantive right 
and a joint right to sue, 1973 Lab IC 1410 
{Madh Pra), AIR 1949 Pat 212 and AIR 
1977 Guj 179 Foll, (Para 7) 

(B) Limitation Act (36 of 1963), S. 7 
— Fatal Accidents Act (1855), S. 2 — 
Suit for claim of compensation of ac- 
cidental death brought by two minor 
children of victim and his wife — Mother 
could not give valid discharge without 
consent of minor children — Time would 
not run against minor till they attain 
majority, 

Under the Fatal Accidents Act only 
one suit can be brought for damages for 
loss of expectation of life by the per- 
sons who may be entitled te damages. 

(Para 8) 

Where the suit for recovery of com- 
pensation was brought by the two minor 
children of the victim and his wife, the 
two minor children as well as their 
mother each of them was entitled to 
claim compensation in their own right. 
They were entitled to institute a claim 
in Court of law jointly but they could 
not file more than one suit. Since the 
minors were disabled they could not 
bring any action in court of law for 
compensation, In case of fatal accidents 
the interest of legal representatives and 
heirs is distinct. Each one of them is 
entitled to claim separate amount of 
damages. One person can give discharge 
in respect of his own right but he can- 
not give discharge in respect of the 
right of other claimant. Since both the 
children were minors they were inca- 
pable of giving their consent to their 


: mother and she could not without their 


consent give discharge. The mother 
could not give a valid and legal dis- 
charge on behalf of her two minor chil- 
dren who were entitled to the damages 
in their own right. Therefore the 
period of limitation could not run 
against the’ minors. The children at- 
tained majority much later after the 
suit was filed, (Para 9) 


{C) Fatal Accidents Act (13 of 1855), 
S. 2 — Limitation Act (1963), S. 6 read 
with Art. 82 — Suit for claim of com- 
pensation for accidental death brought 
by two minor children and wife of vic- 
tim on 19-10-1965 — Minor child obtain- 
mg majority in Apri] 1966 — Amend- 
ment impleading owner and driver of 
vehicle as defendants made on 21-4- 
1966 — Suit held was well within time 
against the two mewiy added defendants. 

(Para 10) 


28 All 


(D) Fatal Accidents Act (13 of 1855), 
Ss, 1A, 2 — Suit for claim of compensa- 
tion for accidental death brought by 
two minor children and wife of victim 
— Victim, a sole bread earner of family 
— Victim employed as Head Clerk in 
N. EL Railway — Rs. 30,000/- awarded 
as compensation with imterest from date 
of. suit, (Para 12) 

(E) Fatal Accidents Act (13 of 1855), 
Ss, 1A, 2 — Accidental death due to 
rash and negligent driving of driver — 
Driver and owner held responsible for 
accidental death — Rs, 30,000/- awarded 
as compensation to children and wife of 
victim — Vehicle in question being in- 
sured — Insurance Company liable to 
indemnify owner to the extent of Rs. 


20,000/- under terms of policy and also - 


under Sec. 96 of Motor Vehicles Act — 
Owner and driver held liable to pay 
Rs, 10,006/- to claimants, jomtly and 
severally, (Motor Vehicles Act (1939), 
S. 96 (prior to amendment in 1969).) 
(Para 13) 
(F) Fatal Accidents Act (13 of 1855), 
Ss, 1A, 2 — Accidental death due to 
rash driving — Rs, 30,000/. awarded as 


compensation -— Vehicle insured — In-. 


surance policy making Insurance Com- 
pany liable to indemnify owner to the 
extent of Rs. 20,000/- — Driver claim- 
ing, due to additional policy company 
being liable to indemnify driver and 
cleaner for injuries caused to third per- 
son — Accident occurring on date when 
additional policy not being in force — 
Driver’s claim refused — Owner and 
driver held jointly and severally liable 
to pay Rs. 10,000/-. (Motor Vehicles Act 
(1939), S. 96), (Para 14) 
Cases Referred : Chronological Paras 
AIR. 1977 Guj 179 : 1977 Acc CJ 44 7 
1973 Lab IC 1410 (Madh Pra) 7 
AIR 1949 Pat 212 7 

5. K. Dhaon, for Appellants: K. P. 
Agarwal, for Respondents. 

'K, N. SINGH, J.:— This appeal under 
Sec. 96 of the Civil P, C. is directed 


against the judgment ‘and decree dated - 


21-7-1969, passed by the Additional 
Civil Judge, Gorakhpur, dismissing the 
plaintiffs-appellants’ suit. 

2, Smt. Usha Rani Banerjee and her 
two children Tanaji Banerji, son and 
Kum. Jaisri Banerjee, daughter, filed a 
suit for recovery of Rs, 30 ,000/- as com- 
pensation from the defendant-respon- 
dents with the allegation that Madhu- 
sudan Banerji, husband of Smt. Usha 
Rani Banerjee, was run over and killed 


Usha Rani v. Premier Insurance Company Ltd., Madras 
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by Public Carrier bearing No, US09787, 
of which Biwant Singh Koheli,’ defen- 
dant No, 2 was the owner and which 
was being driven by Jiwan Singh, de- 
fendant No, 3, The vehicle was insured 
with the Premier Insurance Co., defen- - 
dant No. 1. The accident occurred on 
account of rash and negligent driving of 
the vehicle causing serious injuries to 
Madhusudan Banerji which resulted into 
his death. The plaintiffs claimed a 
decree for damages and compensation 
for the amount of Rs, 30,000/- against 
the defendant-respondents for the death 
of Madhusudan Banerji who was the 
sole bread earner of the family. Initial- 
ly the appellants had filed the suit only 
against the Premier Insurance Company, 
but later by an amendment application 
dated 21-4-1966, they impleaded the 
owner and driver of the vehicle also as 
defendants to the suit, 

3. The defendants filed written state-. 
ment denying the claim raised by the 


‘appellants. The main ground raised on 


behalf of the defendants was that the 
suit was barred by time, Defendant 
No. 2 and defendant No, 3, the: owner 


and the driver respectively filed sepa- 
rate written statements pleading that 
the vehicle was not being driven in rash 
and negligent manner and the accident 
did not occur on account of any default 
of the driver and as such the appellants 
were not entitled to any damages. They 
also pleaded that the suit was barred by 
time. 

4. On the pleadings of the parties, the 
court below, framed five issues which 
were to the following effect, 

1. Whether defendant No. 2 had given 
any latitude to defendant No. 3 to drive 
the truck in any manner even without 
caring for the public on the road? If so 
its effect? 

2. Whether the suit is barred by time? 

3. To what amount of damages, if ariy, 
are the plaintiffs entitled and against 
whom? 

4. To what relief, if any, are the plain- 
tiffs entitled? 

5. Whether death was caused by de- 
fendant No, 3 during the course of his 
employment with defendant No, 2? H 
not, its effect? i 

5. On appraisal of evidence, the trial 
court answered issue No. 1 against the 
plaintiffs on the finding that the owner 
had not permitted the driver to drive 
the truck without caring for the safety 
of the public on the road. , Issue .No, 8 


1983 
was answered in plaintiffs favour on 
the finding that Madhusudan Banerji 


died in the accident on account of rash 
and negligent driving of the vehicle by 
the driver who was driving the vehicle 
in the course of his employment with 
defendant No, 2, as such the owner and 
the driver both were liable to pay dam- 
ages to the plaintiffs. While discussing 
issue No. 3, the trial court held that 
Madhusudan Banerji was employed in 
the office of the Chief Commercial 
Superintendent, N, E. Railway, Gorakh- 
pur as Head Clerk, he was drawing 
salary at the rate of Rs, 350/- per month. 
He was aged about 36 years on the date 
of the accident, and on account of the 
death of Madhusudan Banerji the plain- 
tiffs were put to a pecuniary loss of Rs. 
30,000/- which was payable by the de- 
fendants. In spite of these findings the 
trial court dismissed the suit as barred 
by time, Aggrieved the plaintiffs have 
preferred this appeal. 


6. Learned counsel for the appellants 
urged that the trial court committed er- 
ror in holding that the suit was barred 
by time, He submitted that since Tanaji 
Banerji and Kum. Jaisri Banerjee were 
disqualified to file suit as they were 
minors, limitation could not run against 
them till they. attained majority, The 
accident occurred on 5-10-1962, accord- 
ing -to Art. 82 of the Limitation Act, 
1963, the suit for compensation and 
damages should have been filed within 
two years of that date. The suit in ques- 
tion was filed on 19-10-1965, The trial 
court held that the suit was hopelessly 
barred by time. Section 6 (1) of the 
Limitation Act lays down:— f 


“Where a person entitled to institute 
a suit is, on the date from which the 
limitation starts running, a minor, in- 
sane, or an idiot, then the time will not 
run against him instead he may institute 
a suit within the period of limitation 
after his disability has ceased”, 

Section 7 is as under:— 

“Where one of several persons jointly 
entitled to institute a suit or make an 
application for the execution of a decree 
is under any such disability, and a dis- 
charge can be given without the com- 
currence of such person, time will run 
against them all; but, where no such 
discharge can be given, time will not 
run as against any of them until one of 
them becomes capable of giving such 
discharge without the concurrence of 
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the others or until the disability has 


ceased”, 


Section 6 lays down a general rule 
that time for filing a suit shall not run 
against a disabled person who may be 
minor, insane or idiot. Such a disabled 
person may bring his action in Court of 
law after his disability ceases to exist. 
Limitation for filing suit shall commence 
from the date of cessation of the dis- 
ability. Section 7 is an exception to the 
general principle enunciated by S. 6. 
It lays down that if more than one per- 
son are jointly entitled to institute 
a suit and if one of them is disabled, 
time will not run against any of them 
until the disability ceases to exist. But 
if one of the persons entitled to insti- 
tute the suit is competent, to give dis- 
charge without the concurrence of the 
other, then time will run against both. 
In such an eventuality benefit of Sec. 6 
will not be available The question then 
arises as to whether Smt. Usha Baner- 
jee, mother of the two minor plaintiffs 
was entitled to give discharge without 
the concurrence of her minor children. 


7. In A, C, Fields v. Chhotibai, (1973 
Lab IC 1410), a Division Bench of 
Madhya Pradesh High Court held that 
the’ heirs of a victim of accidental death 
are tenants-in-common and not joint- 
tenants. Interest of each one of them is 
distinct and separate, none of therm 
is competent to give discharge in respec! 
ot the right of the other. Where one of 
such persons is under a disability, S. 7 
of the Limitation Act would come into 
play and extend the period of limitation 
for the entire body of co-heirs who had 
a joint right to sue, The Bench further 
held that Sec. 7 of the’ Limitation Act 
would apply when the right to sue is 
joint irrespective’ of whether the sub- 
stantive right is join; or not, Section 7 
makes a clear distinction between al. 
joint substantive right and a joint right 
to sue. We are in respectful agreemen! 
with the view expressed by the Divi- 
sion Bench, Similar view was taken iv 
Kamleshwari Prasad Singh v, Shiva 
Chandra Bose (AIR 1949 Patna 212); 
Punjabhai Prabhudas and Co. v, Sakin- 
ben Mohammadbhai (1977 Acc. C, J, 44) 
: (AIR 1977 Guj. 179). 

8. The question then arises as to 
whether Sec. 7 of the Limitation Act is 
applicable to the instant case. As dis- 
cussed earlier, provisions of Sec. 7 are. 
attracted only in the case where there 
are more than one person jointly ev- 
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‘titled to institute a suit and if one of 
them is competent to give discharge 
without the concurrence of other person, 
in that event time will run against all 
the persons including the disabled per- 
son, but if no such discharge can ‘be 
given, time will not run against any’ of 
them, till the disabled person becomes 
capable of giving such discharge with- 
out the concurrence of other or if the 
disability ceases to exist. The trial court 
eld that Smt, Usha Rani Banerjee was 
the natural mother and guardian of her 
children, Tanaji Banerji and Kum, Jaisri 
Banerjee and she was competent to give 
discharge on their behalf, as such time 
would run against the minors, also and 
the period of limitation could not be 
extended, In our opinion the trial court 
committed error. The suit was filed un- 
der the Indian Fatal Accidents Act, 1855, 
claiming compensation for the pecuniary 
loss on account of the death of Madhu- 
sudan Banerji. Section 2 of the said Act 
hays down that not more than one suit 
shall tbe brought in respect of the same 
subject-matter of complaint, 


(This provision makes it clear thag under 
Sthe Act only one suit can be brought for 
jdamages for loss of expectation of life 
iby the persons who may be entitled to 
damages, The two minor children as 
{well as their mother Smt. Usha Rani 
; each of them was entitled to 
iclaim compensation for the death of 
{Madhusudan Banerji in their own right. 
jThey were entitled to institute a claim 
tin Court of law jointly but they could 
ot file more than one suit. Since the 








minors were disabled they could mot 
jbring any action in court of law fer 
compensation, 


9. The question whether Smt, Usha 
Rani Banerjee could give a discharge 
without the concurrence of her two 
children who were under disability, may 
now be examined. In case of fatal acci- 
een the interest of legal representatives 
and heirs is disinct, Each one of them is 
entitled to claim separate amount, of 
damages, One person can give discharge 


in respect of his own right ‘but ‘he 
cannot give discharge in respect 
ef the eigh of other damant. 


Since both the children were minors 
‘hey were incapable of giving their con- 
sent to their mother and she could not 
{without their consent give discharge. 
‘Smt. Usha Rani Banerjee could not give 
ia valið and tegal discharge on behalf 
of two miner children who were entitled 
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to the damages in their own right, We 
are, therefore, of the opinion that the 
period of limitation could not run against 
the minors, Admittedly they attained 
majority much later. The suit was there- 
fore, well within time, 


10. Learned counsel for the defen- 
dant-respondent urged that the defen- 
dants Nos. 2 and 3 were impleadeqd on 
21-4-1966 when limitation for filing the 
Suit had expired, We find no merits in 
this contention. Tanaji Banerji, defen- 
dant No, 2 was aged about 17'/ years on 
19-10-1965 when the suit was instituted. 
Kum Jaisri Banerjee was aged about 
13 years on the date of institution of the 
suit as mentioned in the plaint, Tanaji 
Banerji attained majority in April, 1966. 
According to Sec 6 read with Art, 82 of 
the Limitation Act, 1963 Tanaji Banerjil 
could have filed suit by April, 1968. 
Since the amendment was made on 
21-4-1966, the suit was well within time 
even against defendants Nos, 2 and 3, 


11. The trial court, on appraisal of 
evidence, held that the accident occur- 
red on account of rash and negligent 
driving of the vehicle by the driver 
defendant No, 3, who was driving the 
vehicle during the course of his employ- 
ment with the defendant No. 2. These 
findings of the trial court have not been 


-challenged before us on behalf of the 


defendants-respondents, 


#2. The question then arises as fo 
what amount of damages, the plaintiffs 
are entitled, This question has been dis- 
cussed in detail by the trial court, On 
appraisal of evidence the trial court 
held that the plaintiffs had suffered a 
pecuniary loss of Rs. 30,000/- on account 
of the death of Madhusudan Banerji, 
who was the sole bread earner of the 
family, He was employed as Head Clerk 
in the N. E. Railway, Gorakhpur and 
if he would have been alive he would 
have contributed towards the mainten- 
ance of the widow and two children for 
a period of 12 years at the rate of Ru- 
pees 200/- per month, ‘The trial court 
had further held that on aecownt of pre- 
mature death of Madhusudan Banerji 
the gratuity and other emoluments 
which he would have received on retire- 
ment were reduced by Rs. 2,000/-. Thus, 
im all the plaintifis-appellants were put 
te a- pecuniary loss of Rs. 30,000/-. 
‘These findings have not been challenged 
before us by the respondents during the 
course of arguments, We find no good 
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reason to disagree with the findings. re- 
corded by the trial court We, therefore, 
hold that the plaintiffs’ suit for Rw- 
pees 30:000/- is liable to be decreed. 

1% There is no dispute between the 
parties that the vehicle in question 
which caused the accident was insured: 
with defendant no, 1, the Premier In- 
surance Co. Under the terms: of the 
Policy, the Insurance Co. had under- 
taken to indemnify the owner for the 
injuries caused to a third party to the 
extent of Rs, 20,000/-. Since the owner 
and the driver both: were responsible for 
the accident, ‚the Insurance Co: is. liable 
to indemnify the owner fo the exten, of 
Rs 20,000/.. under the terms of the 
policy as well as under Sectiom 96 of 
the Motor Vehicles Act, 1939 as iti 
stood prior to its amendment im 1969 





16,090/- is concerned, the owner and the 
driver both are Hable to pay the . sane 
to the plaintiffs jointly and severally. 

14. Learned counsel for the owner 
and the driver of the vehicle urged that 
im view of the Addl. Policy (Ex. A-fy 
(paper No. 77-Ga) the Insurance Co. was: 
liable to indemnify the driver and the 
cleaner for the injuries caused.to a 
third person and, therefore, the amount 
of Rs. 10,000/- was payable by the In- 
surance Co, Ex, A-f was for the period! 
from 14-3-1963 to 13-9-1963, Even as 
suming that under the conditions of the 
said policy, the Insurance Cm was H- 
able fo indemnify the driver of the 
vehicle, the respondant’s contention: 
cannot be aceepted. as the accidems had 
occurred on 5-10-1962 when the Policy 
(Ex, A-1) was not in force. The Insur- 
ance Co. could not have undertaken the 
risk foy a period prior to the date of 
commencement of the policy. The owner’ 
and the driver are, therefore, jointly 
liable to pay the amount of Rs, 10,006 
fo the plaintiffs. 


15. Before we part with the case, we 
would like ta observe thag the accident 
occurred in 1962, about 20) years ago, 
and till now the caimants have not re- 
ceived any amount as compensation. 
Having regard to the facts and circums- 
stances of the case we are of the opin- 
ien that no deduction should be rmade 
for the lump sum payment made to the 
plaintiffs. 

I6. The appellants have also claimed 
interest om the decretal amount. Their 
claim. is genuine. We are; of the opinion. 
that the claimants are entitled to the 
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imterest ay the rate of 6% fram the date 
of suit till the date of deposit. 

IZ In the result, we allow the ap 
peal, sey aside the judgmeny and decree 
of the comt below and deeree the plaim- 
tiffs’ suit for a sum af Re 39,000 with 
interest. ag the vate of 6% per annurm 
from the date of the smit. The plaintiffs 
are entitled ‘to their costs throughout. 
The plaintiffs are entitled to recover æ 
sum of Rs. 20,000/ with interest from 
the Insurance Company and the remain- 
img amount of Rs 10),000/- shall be re- 
covered from defendants Nos, 2 and 3 
with: interest. 

ES. Since the suit amd the appeal was. 
filed by the plaintiffs im forma. pauperis; 
court-fee should be realised from the 
defendants, Steps sial be taken fop the . 
realisation of the court-fee in accorde 
ace with law and! a certificate to that 
effect, shall be issued By the trial court 
to the Collector. ` 

Appeal allowed’ 
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Salim Sultan, Petitioner v, 3rd Addl. 
District Judge, Bulandshahr, and others, 
Respondents. 

Civil Misc Writ No, 15843 o ae 1981, D/- 
6-7-1982. 

(A) Civil P. €. (5 of 1968), S, 47 — 
Suit for possessiom of land — Ex parte 
decree — Execution — Decree satisfied 
~ Setting aside of ex parte decree — 
Possession of land again with defendant 
— Suit contested — Decreed — Execu- 
tion of decree after contest, for posses- 
sior of same Fard, is maintainable, 

A suit for possession of land was de- 
creed’ ex parte and the execution of the ~ 
decree was struck off im full satisfac- 
tion of the decree. Thereafter the ex 
parte decree was set aside. The suit’ 
land’ was again found: in possession `of 
defendant. The suit was contested’ and 
again decreed’ In the execution pro- 
ceeding of the decree, it was contended’ 
on behalf of the judgment-debtor that 
the decree was not executable because 
the possession of the Iand! had’ once al- 
ready beem delivered to the decree hol- 
der im exculion of the ex’ parte decree 

Held that, the crux of the matter in 
such a case is as- te- whether it,is the 
same decree which was executed once 
is being executed again or it is a differ- 
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rent decree. Once an ex parte decree 
has been set aside it becomes non 
est and it is only the subsequent decree 
passed after contest which is to be treat- 
ed as the decree in the suit and it is 
that decree alone which can be execut- 
ed. In the instant case as it was not the 
ex parte decree which was sought to be 
executed but it was the decree after 
contest, the execution proceeding, 
though in respect of the same subject 
matter, was maintainable, (Paras 3, 4) 


(B) Civil P. C. (5 of 1908), Ss, 38, 47 

Constitution of India, Art, 226 
Civil suit — Defendant’s death — Sub- 
stitution of legal representatives — Ex- 
.eeution — Objection to maintainability 
of execution on account of omission of 
one heir — No objection raised during 
suit, first appeal, second appeal No 
special case against omitted heir proved 
Execution held maintainable 
Order cannot be interfered with under 
Art, 226. 


The defendant in a suit for possession 
of land expired. While substituting his 
legal representatives, one heir was left 
out. No objection to the omission was 
raised by the other representatives at 
the stage of trial, first appeal or second 
appeal. During the execution of the 
decree, however it was contended: that 
as the heir was not substituted along 
with -other representatives, the execu- 
tion was not maintainable, 

Held that as it was never a case 


— — 


— —as 


of 


the other representatives that there was. 


ahy fraud or collusion or that there was 
any other circumstance which indicated 
that there had not been a fair trial, or 
that against the omitted heir there was 
a special case which was not and -could 
not be tried in the proceeding, the omis- 
sion of the legal heir could insno way 
affect the maintainability of the execu- 
tion proceeding. The order of the lower 
Court holding the execution as main- 
tainable was therefore legal and could 
not be interfered. with under Art. 226 of 
the Constitution. AIR 1967 SC 49 Re- 
lied on, (Paras 6. 7) 
(C) Civil P. C. (5 - of 1908), S. 47 
Constitution of India, Art, 226 — Plea 
requiring examination of question which 
could beg raised during trial, raised for 
first time in execution — Plea disallow- 
ed — Order is legal Interference 
under Art. 226 is not warranted, 
During execution of a decree for pos- 
session of land the judgment debtors 
raised an objection that there were con- 
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structions on the land whose demolition 
was never sought in trial nor decreed 
and as such the decree for simple pos- 
session of land was not executable. The 
decree-holders contended that there were 
no such constructions. The executing 
Court did not permit the objection to be 
raised. In a petition against the order 
of the executing Court; 

Held that, the objection raised by the 
judgment-debtor required an examina- 
tion of a question which could have been 
but had not been raised by the peti- 
tioner either in the suit or during ap- 
peals, The judgment-debtor in substance 
wanted to urge before the execut- 
ing Court that since certain construc- 
tions stood over the land in dispute 
passing of a mere decree for possession 
was erroneous, This objection obvious- 
ly could not be entertained by the ex- 
ecuting Court. The executing Court 
cannot therefore be held to have com- 
mitted any such mistake in not permit- 


ting the judgment-debtor to raise the ` 


said objection, which may justify in- 
terference under Art. 226 of the Cons- 
titution, AIR 1970 SC 1475 Relied on. 
(Paras 8, 9, 10) 
Chronological Paras 
8, 9 

7 


Cases Referred: 
AIR 1970 SC 1475 
AIR 1967 SC 49 
AIR 1957 All 337: 1957 All LJ 105 1r 
AIR 1957 All 402:1957 All LJ 431 (FB) 
“TL 


R. H, Zaidi, for 
Counsel and P, M. Gupta, 


, dents. 


ORDER:— Respondent No. 3, 
Shankar Garg, instituted a suit No, 313 
of 1958 inter alia for possession over 2 
piece of land against onè 


Petitioner; Standing - 
for Respon- - 


Bhola ` 


Mohammad 


Suleman, The suit was decreed ex parte- 


on 21st April, 1965. The 


and possession was delivered to him in 


execution of that décree on 2nd June, |. 
1965 and by an order dated 26th July, ~ 


1965 the execution was struck off in full : 
satisfaction. An 
for setting aside the ex parte decree by’ 
the defendant which was allowed on. 
14th Sept., 1965 and the ex parte decree! 
was set aside. Subsequently the suit was: 
contested by the defendant but was, 
again decreed on 27th August, 1971, The | 


appeal filed against that decree was dis- S 
missed on 14th August, 1972, A second: 


ex parte de~; 
cree. was executed by respondent No. 3. . 


appeal was thereafter filed in this Court: , 


which too was dismissed on 22nd Febru” 
ary, 1980. Respondent No. 3 thereafter 


application was made: - 
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made an application for execution of the 
decree dated 27th August, 1971 on 19th 
August, 1980 giving rise to execution 
case No. 108 of 1972. It is to be noted 
that during the pendency of the suit 
Mohd. Suleman had died and his legal 
representatives including the present 
petitioner were substituted, On receipt 
of the notice of the execution applica- 
tion the petitioner filed an objection 
under S. 47 of the Civil P. C. on three 
grounds: 

(i) Since possession had already been 
delivered to respondent No. 3 on 2nd 
June, 1965 in execution of the ex parte 
decree dated 21st April, 1965 and the 
execution was struck off in full satis- 
faction on 26th July, 1965, the second 
application for execution was not main- 
tainable, 

(ii) Smt. Amna Begum who was one 
of the daughters of Mohd. Suleman had 
not been substituted along with his 
other legal representatives consequent 
upon his death and, as such, the decree 
was not executable and 


(iii) There were certain constructions 
standing on the land in dispute and 
since no decree for demolition had either 
been prayed for or passed, possession 
Over the land in dispute could not be 
delivered to respondent No, 3. 


2, After hearing the parties the 
Munsif dismissed the objection filed by 
the petitioner on 2nd September, 1980 
and repelled his contention in respect of 
all the three grounds, The petitioner 
filed a revision against that order before 
the District Judge which was dismissed 
by the 3rd Additional District Judge, 
Bulandshahr, respondent No. 1 on 10th 
Nov., 1981. Aggrieved, he has filed this 
writ petition with a prayer to quash 
these two orders dated 2nd Sept., 1981 
and 10th Nov., 1981, copies whereof have 
been filed as Annexures 4 and 5 to the 
writ petition. Those very three grounds 
@n which the objection had been filed by 
the petitioner under S, 47 of the Civil 
P. C. have been pressed before me. 

3. Coming to the first ground name- 
iy, that since possession had already 
been delivered to respondent No. 3 on 
2nd June, 1965 in execution of the ex 
parte decree dated 21st April, 1965 and 
the execution was struck off in full satis- 
faction on 26th July, 1965. the second 
application for execution was not main- 
fainable, suffice it to point out that it 

1983 All/3 I G—8-9 | 


Salim Sultan v. 3rd Addl. Dist. Judge, Bulandshahr 


- Iy after contest on. 27th August, 


o 
All. 33 


is not the ex parte decree which was 
sought to be executed in Execution Case 
No. 108 of 1972. Counsel for the peti- 
tioner has placed reliance on certain 
decisions in which it has been held that 
once a decree had been executed to the 
satisfaction of the decree-holder, a se- 
cond application for execution of the 
same decree was not maintainable. In 
one of the cases it was also held that 
even if in execution of a decree for pos- 
session, only symbolical possession was 
delivered but the decree-holder was satis- 
fied with such delivery of possession 
and got his execution application struck 
off he could not subsequently file an- 
other execution application for delivery 
of actual possession. Since in my opin- 
ion all those cases are clearly distin- 
guishable on the ground that in the in- 
stant case it is not the ex parte decree 
dated 2ist April, 1965 which was sought 
to be executed in execution case No. 
108 of 1972 but the decree passed after 
contest on 27th Aught, 1971 was sought 
to be executed in the aforesaid execu- 
tion case, I do not find it necessary to 
give a recital of those cases. Suffice it 
to point out that no decision has been 
brought to my notice where on facts 
similar to the facts of the instant case 
it may have been held that a decree 
passed on merits for possession after con- 
test was not executable simply because 
possession had already been delivered 
to the decree-holder in execution of an 
ex parte decree which was subsequently 
set aside, As already indicated above 
the crux of the matter in such a case is 
as to whether it is the Same decree 
which was executed once is being ex- 
ecuted again or it is a different decree. 
Once an ex parte decree has been set 
aside it becomes non est and it is only 
the subsequent decree passed after con- 
test which is to be treated as decree in 
the suit and it is that decree alone which 
can be executed. 


4, The case of respondent No, 3 be- 
fore the Munsif, as is apparent from the 
order of the Munsif dated 2nd Sept., 
1989 (Annexure 4 to the writ petition) 
was that consequent upon the ex parte 
decree being set aside he himself sur- 
rendered possession over the land in 
dispute in favour of the petitioner and 
it was in these circumstances that the 
decree for possession passed subsequent- 
1971 
had to be executed again for delivery 
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of possession. This case seems to have 
been accepted by the Munsif in his order 
aforesaid, Counsel] for the petitioner, 
however, urged that the petitioner had 
taken forcible possession over the land 
jn dispute. In my opinion, it is not neces- 
sary to go into this question as to whe- 
ther after the ex parte decree was set 
aside, possession was taken by the peti- 
tioner by force or it was surrendered 
by respondent No. 3. What was of im- 
portance was as to whether on the date 
when the decree for possession was pass- 
ed on 27th August, 1971, the petitioner 
‘was or was not in possession. Since in 
either case he was in possession on that 
date and a decree for his dispossession 
was passed the manner in which he got 
possession on the ex parte decree being 
set aside was not material in Execution 
Case No. 108 of 1972. 


5. Counsel for the petitioner also 
wrged that forcible possession had in- 
deed been taken back by the petitioner 
even before ex parte decree was actual- 
iy set aside. Nothing, however, on the 
record has been brought to my notice 
which may indicate that this was ever 
the case of the petitioner either before 
the Munsif or before respondent No, 1. 
An application has been filed on behalf 
of the petitioner today along with pho- 
tostat copy of an objection filed by 
respondent No. 3 on 8rd Oct., 1972 in 
execution case No, 108 of 1972. After 
referring to the said objection it was 
urged that a perusal of the said objec- 
tion indicated that possession had been 
taken back by the petitioner even before 
the ex parte decree was set aside. I 
have carefully gone through the objec- 
tion and in my opinion there is no such 
admission by respondent No. 3 in the 
said objection. 


6 In so far as the second ground is 
concerned namely, that the decree was 


not executable inasmuch as Smt. Amna . 


Begum who was one of the daughters of 
Mohd. Suleman had not been substitut- 
ed along with his other legal represen- 
tatives consequent upon his death, it has 
been pointed out in the impugned 
orders that on an application being 
made by respondent No, 3 and after 
hearing the proposed legal representa- 
tives five legal representatives of Mohd. 
Suleman were substituted in the suit, 
it is further clear from the impugned 
orders that the five legal representatives 
who were sought to be substituted did 
met raise any objection at- any. earlier 


Salim Sultan v, 3rd Addl. Dist Judge, Bulandshahr 


ALR. 


stage either in the suit or in the first 

appeal or even in the second appeal 

that the suit was not maintainable inas- 

much as one of the legal representatives 

of Mohd. Suleman namely Smt. Amna 

Begum had not been substituted. The., 
Munsif and the respondent No. 3 have - 
taken the view that the decree could 

not be held to be inexecutable on this 

ground either. In my opinion, the view 

taken in this behalf in the impugned 

orders does not suffer either from any 

manifest error of law or error of juris- 

diction and cannot be interfered with 

under Art. 226 of the Constitution, 


7. At this place reference may be 
made to a decision of the Supreme 
Court in Dolai Maliko v. Krushna 
Chandra, (AIR 1967 SC 49). In that case 
one of the appellants had died and on, 
an application made in this behalf an. 
order was passed directing the appli- 
eants to be impleaded as legal represen- 
tatives of the deceased-appellant, Sub- 
sequently it was asserted that since al? 
the legal representatives of the deceased- 
appellant had not been substituted, the 
appeal had abated, This plea was repelli- 
ed by the Supreme Court and it was 
held that unless there is fraud or collu- 
sion or there are other circumstances 
which indicate that there has not been 
a fair or real trial or that against the 
absent heir there was a special case 
which was not and could not be tried in 
the proceedings, there is no reason why 
the heirs who have applied for being 
brought on record could not be allowed 
to represent the entire estate including >` 
the heirs not brought on record. In my 
opinion, the law laid down by the 
Supreme Court in Dolai Maliko’s case 
(supra) squarely applies to the facts of 
the instant case. Here also it has never 
been “the case of the petitioner that 
there was any fraud or collusion or that 
there was any other circumstance whic 
indicated that there has not been a fai 
or real trial or that against Smt. Amna 
Begum the absent heir, there was a 
special case which was not and could} 
not be tried in the proceedings. Th 
submission that the execution applica- 
tion was not maintainable on the afore- 
said ground cannot therefore be accept-'” 
ed, 











8, In regard to the last ground name- 
ly that the execution of the decree for 
possession over the land in dispute was 
not - maintainable . inasmuch .as there 
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were certain constructions standing on 
the land in dispute and no decree for 
demolition had been passed, it has been 
held by respondent No, i that it was 
not open to the executing court te go 
behind the decree and refuse execution 
on this ground. In my opinion, the view 
taken in respect of this ground also in 
the impugned orders does not suffer 
from any such error which may justify 
interference under Art. 226 of the Con- 
stitution. Firstly nothing has been 
brought to my notice by counsel for the 
petitioner to indicate that any such ob- 
jection was raised by the petitioner 
either in the suit or in the first appeal 
or even in the second appeal that no 
decree for possession could be passed 
inasmuch as there stood certain con- 
structions on the land in dispute and no 
decree for demolition had been prayed 
for. Tf such an objection had been raised 
at the appropriate stage and if there 
were really certain constructions on the 
said land as alleged by the petitioner it 
vould have been open to the respondent 
No, 3 to get the plaint amended seek- 
ing a relief for demolition also of those 
constructions, Litigation cannot be per- 
mitted to be reduced to a game of chess 
so as to entitle a person not to raise an 
objection at the appropriate stage and 
to keep it reserved for the stage when 
the decree is put in execution. In V. D. 
Modi v. R. A, Rehman (AIR 1970 SC 
1475), it was held that a court execut- 
ing a decree cannot go behind a decree 
between the parties or their representa- 
tives, I¢ must take the decree accord- 
ing to its tenor and cannot entertain 
any objection that the decree was incor- 
rect either in law or on facts. Unless it 


is set aside in an appeal or revision, the: 


decree even if it is erroneous is 
binding between the parties; 


9. In substance what the peti- 
tioner wanted to urge before the ex- 
ecuting court was that since certain con- 
structions stand over the land in dispute 
passing of a mere decree for possession 
was erroneous, This objection obviously 
could not be entertained by the execut- 
ing court in view of what has been held 
in V, D. Modis case (supra), In that 
ease one of the questions raised before 
the executing court was about the jur- 
isdiction of the court passing the decree 
it was held that when the decree is 
made by a Court which has no inherent 
Jurisdiction to make it, objection as to 
its validity may be raised in an execu- 
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fion proceeding if the objection appears 
on the face of the record. But where the 
objection as to jurisdiction of the Court 
to pass the decree does not appear on 
the face of the record and requires ex- 
amination of the questions raised and 
decided at the trial or which could have 
been but have not been raised, the exe- 
cuting Court will have no jurisdiction 
to entertain an objection as to the vali- 
dity of the decree even on the ground of 
absence of jurisdiction, 


16, At this place it may be pointed 
out that respondent No. 3 has urged be- 
fore me that there were no construc- 
tions whatever on the land in dispute 
and the plea raised in this behalf by the 
petitioner in his objection under Sec. 47 
was calculated only to delay and defeat 
the decree which had been passed in a 
suit instituted about 24 years back in 
the year 1958, Had this plea been enter- 
fained by the executing court it would 
have been incumbent upon it to take 
evidence on the question as to whether 
there was any construction on the land 
in dispute as alleged by the petitioner 
and denied by respondent No. 3. The 
plea did not appear on the face of the 
record and required examination of a 
question which could have been but had 
not been raised by the petitioner either 
in the suit or in the first appeal or even 
in the second appeal. The executing 
court cannot therefore be held to have 
committed any such mistake in not per- 
mitting the petitioner to raise this plea 
which may justify interference under 
Art, 226 of the Constitution, 


li, Further it has been held by a 
Division Bench of this Court in Abdul 
Ghani v. Vishwanath, (1957 All LJ 105): 
(ATR “1957 All 337) that even if certain 
constructions stood on a piece of land 
ef which possession was sought it was 
not necessary for the plaintiff to seek 
demolition and it was open to him to 
claim possession saying that the defen- 
dant was at liberty to remove the con- 
struction before possession was deliver- 
ed to it. Counsel for the petitioner has 
brought to my. notice a Full Bench deci- 
sion of this Cour; in Shanti Prasad v. 
Ch. Mahabir Singh, (1957 All LJ 481) : 
{AIR 1957 All 402) and on its basis he 
has urged that the view taken in the 
Division Bench case of Abdul Ghani, 
referred to above, has been overruled. 
I find it difficult to.accept this submis- 
sion, The guestion.< which had. been 
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referred to a Full Bench in Shanti Pra- 
sad’s case (supra) was whether when 
determining the valuation of a suit for 
possession of land for purposes of jur- 
isdiction it is necessary to-take into ac- 
count the value of a garden and build- 
ing which stood on the land, even 
though possession is not being claimed 
over the building or garden along with 
the land, It was held that while vaiu- 
ing his relief for possession .over the 
land in suit for purposes of jurisdiction 


the plaintiff should have added to the. 


value of the land the market value of 
the building and garden which stood 
thereon. It may be said that the view 
expressed in Abdul Ghani’s case (supra) 
that it was not necessary for the plain- 
tiff to add the value of the: construction 
even for purposes of jurisdiction, was 
not approved in Shanti Prasad’s case. 
Nothing has been brought to my notice 
in Shanti Prasad’s case on the basis of 
which this could be said that it has 
been held therein that in such a case it 
is incumbent for the plaintiff to seek 
demolition of the construction also and 
to pay court fees on such relief Ii is 
a different matter that if the plaintiff 
specifically seeks demolition also of the 
construction he will certainly have to 
pay court fees on such relief, 

12. No other point has been pressed. 

13. In the result I find no merit in 
this writ petition, It is accordingly dis- 
aug with costs payable to respondent 

o. 3. 


~ 


Petition dismissed, 
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Bundu, Appellant v. Smt. Jawala Devi 
(deceased by L.Rs.), Respondent. 


F., A. F. ©. No. 46 of 1978, D/- 25-5- 
1982.* 


(A) Civil P. C. (5 of 1908), O. 9, R. 13 
— Ex parte decree in an insolvency 
petition, set aside — At the contesting 
stage no suggestion of the creditor that 
his earlier statement given ai the time 
of ex parte proceedings is to be relied 
apon — Previous statement of the Cre- 
ditor could not be taken inte account, 

The Creditor-petitioner filing insolv- 
ency petition claimed that his statement 


"Against judgment and decree of B. N. 
Jain, ist Addl. Dist. J., Muzaffarnagar. 
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recorded during the ex parte proceed- 
ings should have been taken into consi- 
deration in the proceedings held after 
setting aside of ex parte decree. At the 
contesting stage though the Creditor ap- 
peared as a witness did not indicate 
that he wanted his earlier statement 
given at the time of ex parte proceed- 
ings to be treated as a part of his testi- 
mony in proceedings held after the set- 
ting aside of ex parte decree, 

Held, the statement of Creditor re- 
corded during ex parte proceedings 
could not be relied upon, Any statement 
of Creditor which had been recorded in 
the absence of the debtor could not be 
used against debtor unless the same had 
been either specifically tendered in evi- 
dence or an opportunity was given to 
cross-examine the creditor. (Paras 7, 9) 


(B) Provincial Insolvency Act (5 of 
1920), Ss. 6, 9— Application by Creditor 
under Sec. 9 moved subsequent to the 
execution of the sale deed by the debtor 
but prior to its registration — Applica- 
tion is premature. (Indian Registration 
Act (16 of 1908), Ss. 47 and 49), 


Creditor moved an application under 
S. 9. On ground that debtor by execut- 
ing the three sale deeds, had committed 
an act of insolvency within the mean- 
ing of Sec. 6. Petition was filed sub- 
sequent to the execution of the sale 
deed but prior to its registration. 


Held, application was premature and 
not maintainable, For the purpose of an 
“act of insolvency” the date of execu- 
tion of the sale deed is a relevant date 
provided the document was duly 
registered and can be taken to be 
starting point of the formation 
of the intention to delay and de- 
fraud the Creditors, yet this alone can- 
not mature into an “act of insolvency” 
within the meaning of Sec. 6 (a) until 
the deed is actually registered, The act 
of registration of the transfer deed puts 
a seal on the deed so as to effectively 
transfer the property and this alone can 
be the moment when a debtor can ‘be 
said to have committed an act of in- 
solvency under the Act, (Paras 15, 18 
Cases Referred : Chronological Paras 


1975 All WC 340 13 
ATR 1972 All 483 : 1972 All LJ 464 17 
AIR 1968 SC 1182 i 10 
AIR 1962 All 381 : 
AIR 1956-Mad 633 

Raj Kumar Jain, for aa Dhau 
Prakash, ,for Respondent. 
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JUDGMENT :— This is a_creditor’s 
first appeal from order directed against 
the order of the Insolvency Judge re- 
jecting his application to declare the de- 
ceased respondent Smt, Jawala Devi as 
an insolvent. d : 


2, The appellant had moved an ap- 
plication under S, 9 read with S. 13 (2) 
of the Provincial Insolvency Aci (here- 
inafter referred to as the Act) on the 
allegation that a loan of Rs, 15,000/- had 
been advanced to her under a pronote 
and receipt on 13th April, 1970 but on 
Bist Oct. 1970 she transferred her entire 
immoveable property in favour of her 
near relations for a grossly inadequate 
sum. The purpose of such transfer was 
to defeat and delay the creditors. It was 
further alleged that after the date of 
transfer, the debtor had been secluding 
herself in such a manner so as to de- 
prive her creditors of 
communicating with her. This applica- 
tion was moved on 4th Nov. 1970, 


3, The debtor contested the petition 
on several grounds and denied having 
taken a loan of Rs. 15,000/-. She denied 
having transferred her immoveable pro- 
perty for inadequate consideration or 
with any such motive as alleged. She 
asserted that she had not committed 
any act of insolvency within: the mean- 
ing of Sec. 6 of the Act, Some other 
pleas were also taken but we are not 
concerned with the same in this appeal. 


4, During the pendency of this peti- 
tion, twice the matter was decided - ex 
parte against the debtor but on each oc- 


casion applications to set aside the ex 


parte order were allowed and ultimate- 
ly the matter was decided on contest 
between the parties, 


5. The sale deeds, which are three in 
number, were actually executed by the 
debtor on 21st Oct., 1970, They were, 
however, registered in the office of the 
sub-registrar on 21-11-1970.. In the 
intervening period on 4th Nov., 1970 a 
petition under S, 9 read with S. 13 (3) 
of the Act had been moved. The court 
below held that since the effective date 
for any sale-deed is the date of registra- 
tion, the cause of action for making 
such an application had not arisen till 
. 21st Nov, 1970, when the three .sale 
deeds were actually registered. The 
pran having been moved on 4th Nov. 
1970, 
ture. The -court held that up to 4-11-70 
„no act of insolvency had been committed 
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the same was. held to be prema-. 
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by the debtor and as such the applica- 
tion was not maintainable. Although it 
held that a loan of Rs. 15,000/- had 
been advanced to the debtor on 30th 
April, 1970 yet it went on to hold that 
the petitioner had failed to prove that 
the debtor had either absented or 
secluded herself so as to cut off all 
means of communication with her, In 
fact in his statement recorded at the 
time of hearing the petitioner did not 
even make a mention to this effect. In 
view of this the learned Insolvency 
Judge dismissed the application. Ag- 
grieved by the decision, the creditor; 
had come up to this court for redress. 

6, Shri R., K, Jain, learned counsel 
appearing for the appellant has very 
strenuously urged, that the statement of 
the petitioner which was recorded at 
the time when the ex parte hearing 
took place should have been looked into 
by the Insolvency Judge. He urged that 
when the ex parte proceedings took 
place for the second time, ‘the petitioner 
had clearly stated that the respondent 
had secluded herself and was avoiding 
communication with her creditors. Rely- 
ing on this part of the ex parte state- 
ment dt. 31st Aug., 1974, it is urged that 
the court below had wrongly held that 
there was no evidence on the record to 
prove seclusion by the debtor. He has 
in this connection referred to a decision 
of Madras High Court in (AIR 1956 Mad 
633), where a Division Bench of that 
Court was dealing with a defendant’s 
appeal agains; a decree awarded to the 
plaintiff on the basis of plaintiff's state- 
ment. recorded at the time of ex parte 
hearing which was subsequently set 
aside, That case, however, is clearly dis- 
tinguishable because after the ex parte 
decree was set aside and the case came 
up for hearing, the. defendant absented 
himself once again, The plaintiff wanted 
that his earlier statement itself may be 
relied upon for granting ex parte decree 
which the court did. On appeal, the de- 
fendafit urged that such a statement 
had no legal sanctity and as such the 
decree should be set aside. The court, 
in these circumstances held (at p. 634) : 


“The plaintiff was not prevented from 
choosing to treat the evidence given by 
him at the ex parte trial as evidence 
after the ex parte decree had been set 
aside and-.a fresh trial had commenced. 
Of course the defendant would have a 
right to cross-examine the wienesses, 
who had. been examined on behalf of 
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the plaintiff, but it would be an idle 
farce, if it was necessary that the plain- 
tiff should re-examine the witness al- 
ready examined to repeat what they 
had said already.” 

7, It is obvious that the circumstances 
of that case were very much different 
than what we have in the present case. 
Here the plaintiff wants to rely upon 
his statement given during the ex parte 
proceeding although no request was 
made by him in this behalf. The debtor 
was never informed that the petitioner 
wished to rely upon the earlier state- 
ment also. The debtor got no opportun- 
ity even to cross-examine the petitioner 
on that part of his deposition which was 
recorded at the ex parte hearing. To 
thold otherwise would be against all 
iprinciples of natural justice, 

8. Contrary to it, there is a Division 
Bench decision of this Court in Mst. 
Lakshmi Devi v, Roongta and Co. (AIR 
1962 All 381) wherein Srivastava, J. 
had this to say (at p. 382): 

“A decree can be passed against the 
defendant only on admissible material 
and any evidence produced in his ab- 
sence cannot be utilised against him and 
treated as admissible material. The 
earlier ex parte decree against the ap- 
pellant having been set aside they ‘be- 
came entitled to be relegated back to 
the stage at which they were absent 
and could insist that every thing which 
had been done in their absence should 
be done again in their presence, The 
evidence of Gowerdhan had been re- 
corded in their absence, They had no 
opportunity of cross-examining the wit- 
ness. The reason for the absence having 
been found sufficient, they could say 
that if the evidence of Goverdhan was 
to be relied upon against them Gover- 
dhan should be examined again, On the 
basis of the evidence recorded in their 
absence, the decree in question could 
not, therefore, be passed against them.” 


9. This appears to be the correct posi- 
tion of law also. In India we have ad- 
versary system of law in which both 
the parties have to state their respective 
leases and as far as possible, no proceed- 
are taken behind the back of any 
therefore, 






cross-examine 


Mhe witnesses, In this..case,. there is no 
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suggestion even that the petitioner ever 
wanted bhis earlier statement to be 
treated as a part of his testimony. At 
the contesting stage he appeared as a 
witness again and gave his statement 
and was cross-examined on those limit- 
ed points. If he failed to make any 
mention of the alleged seclusion by the 
debtor he has himself to blame, The 
court below was right in refusing to ac- 
cept the petitioner’s version and in re- 
Jecting his claim that the debtor had 
secluded herself from her creditors, 


10. The other ground in the petition 
was that by executing the three sale 
deeds on 21st Oct. 1970 the debtor had 
committed an act of insolvency within 
the meaning of Sec, 6 of the Act. The 
court below relying upon firm Mukund- 
lal v. Purshottam Singh (ATR 1968 SC 
1182) rejected the petition. In order to 
appreciate the controversy in the case 
before the Supreme Court i¢ would be 
proper to have some of its relevant 
facts: The appellant was a firm in 
which one Mukund Lal and his son Veer 
Kumar, were partners. On 31st Oct., 
1957 Mukund Lal executed a deed of gift 
in favour of Veer Kumar but its regis- 
tration took place only on 11-3-1958. 
As soon as the registration of the sale 
deed came tO the notice of the creditors, 
three petitions to declare them insolvent 
were filed in the months of April and 
May, 1958 and in the last week of Jan., 
1959. From the date of the execution of 
the gift deed all these petitions were be- 
yond three months and, this transfer 
could not be made basis as an act of 
insolvency. The Supreme Court, how- 
ever, held that the relevant date of 
transfer in such a case must always be 
the date of registration of the deed, with- 
out which the mere execution of sale 
deed was meaningless, The petitions 
were, therefore, held to be within time 
from that date. The relevant portion 
in the said decision may be quoted as 
under (at pp. 1184-85) .:— 

It was conteded on behalf of the ap- 
pellants that under S. 47 of the Indian 
Registration Act a registered document 
operates from the date of its execution 
even though it may require registration 
and censequently the registration of the 
document should be taken to date back 
to. the date of execution by a fiction of 
law. It was therefere submitted that 
the starting point of the three months 
period prescribed under S. 9 (1) (c) of 
the Act should be the. date of. execution 
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of the deed of gift and not the date of 
registration. We are unable to accept this 
argument as correct. Section 123 of the 
Transfer of Property Act states that for 
the purpose of making a gift of immova- 
ble property the transfer must be effect- 
ed by a registered instrument in ‘the 
prescribed manner. Under this 
section therefore a gift of immoveable 
property is not valid unless it is effected 
by a registered instrument. It is true 
that under S. 47 of the Indian Registra- 
tion Act once a document is registered 
the -effect begins to commence from the 
date of execution, but if the document is 
not registered it can never have any 
legal effect as a deed of gift. under Sec- 
tion 49 of the Indian Registration Act it 
is provided that ne document required 
by S. 17 or by any provision of the 
Transfer of Property Act, 1882, to be re- 
gistered shall affect any immoveable 
property comprised therein unless it 
has been registered. The section neces- 
sarily implies that such a document by 
reason. of its execution alone cannot have 


the effect of transferring. the property. 


In the present case, therefore, the deed 
of gift executed by Mukand Lal in favour 
of Veer Kumar dated Oct., 31, 1957 can- 
not be considered to be an act of in- 
solvency unless a valid transfer of pro- 
perty was made by that document and 
such a valid transfer could be said to 
have been made only when the docu- 
ment was registered on March, 11, 1958. 
Tha question in the present case is not 
what was the effect of the registration 
of the deed of gift, but when did the 
event take place which effectively trans- 
ferred the property. We are not con- 
cerned ‘with the point of time from 
which the document became operative 
but with the point of time at which the 
deed of gift became legally effective. 
The contrary viewpoint fer which the 
appellant contends would ignore the cir- 
cumstance that if the registration of the 
deed of gift was not effected within. the 
period of ‘ three months the creditor 
would be deprived of his remedy of re- 
lying upon the Act of transfer as con- 
stituting an act of insolvency. Such an 
interpretation should be avoided as it 
would nullify the intention of the 
statute.” 

According to the decision of the Sup- 
reme Court, therefore, the relevant date 
for the purposes of reckoning limitation 


for filing a petition based on an act of 


insolvency would be the date of regis- 
tration of the sale deed: oa 
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il. I am, however, faced: here 
with a situation of a slightly 
different kind. In this case, the 


creditors petition was moved subsequent 
to the execution of the sale deed but 
prior to its registration, The court be- 
low has held that the petitioner had no 
cause of action at all to file the appli- 
cation as on 4-11-70. as the registration 
of the sale deed took place only on 21- 
11-70. For the appéllant it was urged 
that as soon as the sale deed’ is actually 
registered it relates back to the date of 
execution and therefore the sale deed: 
must be deemed to be effective from that 
date itself. Should the sale-deed be not 
registered for any reason then, in that 
event, the petition may fail but this can- 
not happen when the sale-deed has 
actually been registered. 


12. Section 6 deals with various acts 
of insolvency including the case where 
the debtor transfers his property with a 
view to delay and defeat the creditors. 
The use of the pharse “makes a trans- 
fer” used’ therein does not mean mere 
execution but must mean a process by 
which the property may actually change 
hands. This process, in view of Ss, 17, 47 
and’ 49 of the Registration Act would 
not be complete before the registration, 
although once the registration is done 


the transfer must relate back to 
the date of the execution, How- 
ever the above phrase is used 
in past perfect tense and there- 


fore a debtor can be said to have com- 
mitted an act of insolvency only’ when 
he “makes a transfer” of his property 
which would not be complete and 
effective unless the deed is registered, It 
follows as a necessary: consequence that 
there could be no commission of an act 
of insolvency until transfer takes place 
so as to entitle a creditor to make an 
application under Sec. 9 of the Act. 

13. In Dalip Singh v. Mohd. Usman 
Khan (1975 All! WC 340) a learned single 
Judge distinguished the above mention- 
ed. Supreme Court decision in the fol- 
lowing words:— 


“The simple question fer consideration 
is whether the intention to defraud is 
to be seen on the date of the execution 
of the sale-deed' or on the date on its 
registration. Obviously, the intention 
and object of a transferor must come 
into existence at the time when he ex- 
ecutés the sale deed and it is the same 
intention which continues till the sale 
deed- is registered, On the date on which 
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the sale deed was executed the debt had 
not even come into existence and, there- 
fore, it cannot be said that the trans- 
feror had any intention to defeat the 
creditor. The decision of the Supreme 
Court is not applicable to this case. It 
has been held there that for the pur- 
poses of calculating the limitation for 
filing the petition the act of insolvency 
must be deemed to have taken place on 
the date of the registration of the sale 
deed, the date on which the sale deed 
becomes effective. Here the question is 
different. The question is whether any 
act of insolvency was at all committed.” 

14, This case however has no rel- 
evance for resolving the controversy 
now before me. 

15. Maybe, for the purposes of an 
tact of insolvency” the date of execu- 
tion of the sale deed is a relevant date 


provided the document was duly regis- - 


tered and can be taken to be the starting 
point of the formation of the intention to 
delay and defraud the creditors, yet this 
alone cannot mature into an “act of in- 
solvency” within the meaning of Sec- 
tion 6 (a) of the Act until the deed is 
actually registered. The act of registra- 
tion of the transfer deed puts a seal on 
the deed so as to effectively transfer the 
property and this alone can be the 
moment when a debtor can be said to 
have committed an act of insolvency 
under the Act. For the purposes of com- 
puting the limitation for making an 
application after execution of such a 
document also limitation will commence 
from the date of registration `of the 
transfer deed although the property will 
stand transferred with effect from the 
Nate of its execution, In the present ‘case, 
the petition was made on 4-11-70 by 
which time no transfer had taken place 
üue to want of registration thereof, Such 
an application was certainly premature 
and could not be sustained. 

-16. In my opinion, therefore, the ap- 
plication was not legally maintainable 
and has rightly been thrown out by the 
learned Insolvency Judge on the ground 
that the registration of the deed had 
taken place only during the pendency of 
the petition. - 

17. The learned counsel for the re- 
spondent also raised an objection that 
on the death of debtor the petition could 
not proceed with the aid of S. 17 of the 
Act. According to him, S, 17 of the Act 
is restrictive in nature as would be ap- 
parent from the use of words “so far as 
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may be necessary” in the section. Since 
the scope of the section itself has been 
restricted to question relating to reali- 
sation and distribution of the property 
of the debtor,” it cannot be enlarged for 
the purposes of holding an inquiry into 
the alleged aci of insolvency said to 
have been committed by the debtor. 
Bankruptcy or insolvency is a personal 
disqualification and on the death of the 
person it cannot attach to his heirs, The 
learned counsel for the appellant how- 
ever has referred to a Division Bench 
decision of this Court in Molhar Singh 
v. Raghunath (AIR 1972 All 483) in 
which it has been held that S. 17 of the 
Act cannot be interpreted to mean that 
on the death of the debtor the right to 
Sue does not survive Whatever may be 
the force in the submission made by the 
learned counsel for the respondent, I 
am bound by the decision of the Divi- 
sion Bench referred to above. T, there- 
fore, hold that the proceedings would 
not fail merely on account of the death 
of the debtor. 
18. In the result, the appeal fails and 
is, accordingly, dismissed with costs. 
Appeal dismissed. 





AIR 1983 ALLAHABAD 40 
N. N. MITHAL, J. 


Prabhat, Appellant v. Smt, Santosh 
Kumari and others, Respondente, 


F.A.F.O. No, 460 of 1978, D/- 17-5- 
1982, 
(A) Civil P. C, © of 1908), O. 44, R, 1 


— Appeal — Order rejecting applica- 
tion for leave to appeal as an indigent 
person — Ts appealable under O, 43, 
R. 1 (ma) as am order passed under O. 33, 
R. 5 or R. 10, AIR 1961 All 527 Not fol- 
lowed im view of 1969 AN WR (HC) 346. 

Order 44, R. 1 necessarily invokes the 
aid of O. 33 in its application to appeals 
subject only to suitable changes when 
applied to appeals. Therefore, on‘ pre- 
sentation of an application for leave to 
file an appeal as an indigent person, the 
court has to examine the same {o see 
if the appellant was an indigen; person 
in the same manner as it would have 
proceeded to do when a plaintiff files a 
suit as an indigent person, The Court 
on a perusal of the documents and after 
examining the applicant, if necessary, 
could either reject fhe application under 
R. 5 of O, 33 of the Code at the preli- 


F2Z/GZ/C661/82/HR/RSK. 
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minary stage or under R. 10, after hear- 
ing the opposite party also, Under both 
these circumstances the order rejecting 
the application would be appealable un- 
der O. 43, R. 1 (na), As O., 44, R. 1 im- 
ports the provisions of O. 33 for the 
purposes of an appeal by an indigent 
person, the order of rejection could only 
be either under R. 5 or 10 of O. 33. 
There can be no difference in the nature 
of orders passed under R, 5 while re- 
jecting the plaint under O. 33 or those 
passed on an application under O. 44, 
R. 1, C.P.C. Substantially and in essence 
in either event nature of proceedings is 
the same and therefore the nature of the 
orders passed on it must also be the 
same, Therefore, an appeal would lie 
from an order passed under O. 44, R.1, 
C.P.C. refusing to grant permission to 
the appellant to file an appeal as an 
indigent person, 1969 All WR (HC) 346 
and AIR 1941 Mad 51, Rel, on; AIR 1961 
All 527 Not followed in view of 1969 All 
WR (HC) 346. (Paras 4, 5, 6) 

(B) Civil P. C, (5 of 1908), O. 44, R. 1 
— Application for leave to appeal as an 
indigent person — Form of — Held, ap- 
plication accompanied by memo of ap- 
peal sufficiently complied with provi- 
sions of O. 33 and could not be dismiss- 
ed on purely technical grounds, 


If the memo of appeal is proper in all 
respects in accordance with O. 41 and is 
accompanied by an application for per- 
mission to file the appeal as an indigent 
person there should not be any difficulty 
in holding that such an application was 
a proper one and complies with provi- 
sions of law. Technicalities of procedure, 
therefore, should not be allowed to in- 
terfere with the flow of justice if there 
has been substantial compliance of the 
rules of procedure otherwise. (Para 8) 

In the instant case, the application for 
leave to appeal as an indigent person 
was accompanied by the memo of appeal 
and supported by an affidavit that the 
applicant was not possessed of any 
assets, except articles of daily use, to 
enable him to pay the court-fee, In the 
application he had stated that he was 
unable to pay the court-fee and that he 
had been declared an indigent person by 
the Court below also and therefore per- 
mission to proceed with the appeal as an 
‘indigent person be granted. The Court 
however rejected the application, 2 of 
the grounds for rejection being that 
(1) the grounds mentioned in the memo- 
randum of appeal had not been given ‘in 
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the. application, and (2) there was no 
schedule of properties annexed to it. 
Held, the first ground, though techni- 
cally it seemed to be correct, yet the 
expression ‘in so far as those provisions 
are applicable to appeals’ used in O, 44, 
R. 1, C.P.C, suggested that in appeals by 
indigent person some variations in form 
could take place. As regards the second 
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-ground, if the affidavit and the applica- 


tion were taken together they sufficient- 
ly complied with the provisions of O. 33. 
If a person was not possessed of any 
means and property, it was quite suffi- 
cient for him to allege that he owned ne 
property and had no means to pay th^ 
court-fee, It would be futile to expect 
him to annex a schedule of propertie“ 
with the word ‘nil’ written therein. It 
would be rather too technical to expect 
any such thing to be done. What was te 
be seen was whether sufficient compli- 
ance of the provisions of O. 33 had been 
made, and that too not with a view to 
find faults but only with a view to see 
whether substantially the rules had 
been complied with or not, AIR 1937 
Nag 108 and AIR 1921 All 321, Rel, on. 
.(Paras 8, 9) 


(©) Civil P, C. © of 1908), O. 44, R. 1 
r./w. O, 33, R. 1 and S. 60 (1) (j) — “Is 
not possessed of sufficient means” in 
0. 38, R. 1 — Application by army man 
for leave to appeal as an indigent person’ 
— Held, salary drawn. by applicant as 
a member of armed forces could not be 
considered for deciding whether he was 


possessed of sufficient means or not in 
view of O. 33, R. 1 r./w. S. 60 (1) (i) — 
Dismissal of application on ground of 


failure to disclose salary as- a means of 
the applicant was unsustainable, 


The definition of ‘indigent person’ 
occurring in O. 33, R. 1, C.P.C. exempts 
from consideration all such property as 
is exempt from attachment in execution 


of a decree. S, 60 (1) exempts salary 
and allowances of those to whom the 
Army Act applies. (Para 10) 

Therefore, held, the application for 


permission to appeal as an indigent per- 
son could not have been dismissed on 
the ground that the salary earned by the 


applicant as a member of the armed 
forces had not been disclosed as a 
means of the applicant. (Para 10) 
Cases Referred : Chronological © Paras 
1969 All WR (HC) 346 6 
AIR 1961 All 527 => 6 
AIR 1941 Mad 51 ae ne 


42 All. 
AIR 1937 Nag 108 9 
AIR 1921 All 321 § 


Smt. Uma Varshney and Smt. R. D. 
Gupta, for Appellant; T, P. Asthana, 
(Standing ` Counsel), M/s, S. B. Chau- 
dhary and R. Chandra, for Respondents, 


JUDGMENT:— On rejection of an ap- 
plication for permission to file an ap- 
peal in the Court below as an indigent 
person the present F, A. F. O. has been 
filed. 

2. The plaintiff had filed a suit and 
was permited to sue as an indigent per- 
son by the trial Court. After the dis- 
missal of the suit, he preferred an ap- 
peal. Along with the memo of appeal he 
also made an application for permission 
to file the appeal as an indigent person 
as he was not in possession of sufficient 
means to pay the court-fee on the 
memorandum of appeal, He also men- 
tioned that he had been declared pauper 
by the trial Court. He prayed that he 
may be permitted to proceed with the 
appeal as an indigent person. An affi- 
davit accompanying this application dis- 
closed that the appellant did not possess 
any property except the necessary wear- 
ing apparel and household goods so as 
to be able to pay the court-fee He did 
not file any affidavit as required under 
O. 44, R. 2, C. P. C. stating that he had 
been declared as indigent person by the 
Court below and that he had not, since 
that date, acquired any other moveable 
or immoveable property. Such an affi- 
davit was, however, filed by him later 
on when the application under O. 44, 
R. 1, C. P. C. was to be disposed of | 

3. A preliminary objection about the 
maintainability of the appeal has’ been 
taken by the respondent. According to 
him ©. 43 does not provide for an ap- 
peal against an order refusing to permit 
the filing of an appeal as an indigent 
person under O. 44, R. 1, C. P. C. Ac- 
cording to him under O. 43, R. 1 (na) 
of the Code only an appeal against an 
order passed under the provisions of 
©. 33, Rr. 5 and 7 rejecting an appli- 
cation for permission to sue as an indi- 
gent person is maintainable, However, 
right of appeal is a creation of the sta- 
tute and cannot be inferred in view of 
Ss. 104 and 105, C. P. C, He contended 
that the appeal does not lie. I cannot 
agree to this. 

4, A perusal of S 104, C. P. C. shows 
that it is couched in a positive form and 
enables a party to file an appeal against 
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orders specified therein. The language of 
S. 105, C. P. C. however, is restrictive 
in nature and forbids an appeal from 
those orders from which an appeal is 
not specifically provided for. These 
orders can only be challenged in an ap- 
peal against the decree itself, When 
read together their cumulative effect is 
that the appeals lie only from those 
orders which are specifically provided 
for in Sec. 104 or O. 43 of the Code. 


' Order 43 only provides for an appeal 


against an order passed under O. 33, 
Rr. 5 and 10 and none under O, 44 of 
the Code, On the strength of this it was 
urged that apart from Sec. 104 of the 
Code and O. 43, R. 1, C. P. C. there is 
no other provision under which an ap- 
peal could lie and, therefore, the pre- 
sent appeal was not legally competent. 
The argument, though very attractive at 
first sight, loses much of its luster if 


we closely examine the provisions of 
O. 44, R. 1 which is in the following 
language, 


“Any person entitled to prefer an ap- 
peal, who is unable to pay the fee re- 
quired for the memorandum of appeal, 
may present an application accompanied 
by a memorandum of appeal, and may 
be allowed to appeal as an indigent 
person, subject, in all matters, includ- 
ing the presentation of such application, 
to the provisions relating to suits by 
indigent person, in so far as those pro- 
visions are applicable.” 


This rule, therefore, necessarily invokes 
the aid of O. 33 in its application to ap- 
peals subject only to suitable changes 
when applied to appeals. Rule T of O. 33 
defines an indigent person while R. 3 
gives out the grounds on which such an 
application can be rejected. One of such 
grounds is that the person concerned 
was not indigent, This has to be deter- 
mined in the light of R. 1 after examin- 
ing the documents before it as is done 
in the case of suits filed by an indigent 
person under O. 33, C. P. C. with the 
only difference that there would be no 
fresh enquiry into the indigency if he 
had already been held to be an indi- 
gent person in the trial Court. When an 
application is filed by an indigent per- 
son the court has to examine the same 
fo see if the appellant was an indigent 
person in the same manner as it would 
have proceeded to do when a plaintiff 
files a suit as an indigent person. The 
Court on a perusal of the documents 
and after. examining the applicant, if 
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necessary, could either reject the appli- 
cation under R. 5 of O. 33 of the Code 
at the preliminary stage or under R. 10, 
after hearing the opposite party also. 
Under both these circumstances the 
order rejecting the application would be 
appealable under O. 43, R, 1 (na). 

5. What has happened in the present 
case is that while filing the memoran- 
dum of appeal, an application for per- 
mission to file the appeal as an indigent 
person was also made which was sup- 
ported by an affidavit. It was stated 
therein that he was an indigent person 
and was not possessed of means to pay 
the court-fee, On a consideration of this 
application the Court found that the ap- 
plication was defective and rejected the 
same, As O. 44, R, 1 imports the provi- 
sions of O, 33 for the purposes of an 
appeal by an indigent person, the order 
of rejection could only be either under 
R. 5 or 10 of O. 33. There can be no 
difference in the nature of orders pass- 
ed under R, 5 while rejecting the plaint 
under O. 33 or those passed on an ap- 
plication under O 44, R. 1, C. P.C. 
Substantially and in essence in either 
event nature of proceedings is the same 
and therefore the nature of the orders 
Passed on it must also be the same. 

6. Learned counsel for the respon- 
dent has relied upon Mahboob Hasan 
Khan v. Syed Bashir Hasan, (AIR 1961 
All 527) where a learned single Judge 
ef this court, dealing with rejection of 
an application for setting aside the 
abatement of appeal, observed that the 
provisions of R. 11 of O. 22, which make 
the provisions applicable in appeals also 
by substituting the word ‘suit? by the 
word ‘appeal’ cannot be extended in 
their application to an order refusing te 
set aside abatement of an appeal, There- 
fore, on the same analogy he urged that 
no appeal would lie in the present case 
also as there is no specific provision for 
such appeal in O, 43 of the Code, This 
ease was, . however, considered by 3 
Division Bench of this Court in Govind 
Singh v. Lala Beni Pd. (1969 All WR 
(HC) 346) and ratio of decision in AIR 
1961 All 527 (supra) was not accepted. 
The Bench agreed with the following 
observations made by Hon. King, J. in 
Raju Mudali v, Chinnaraju Naidu (AIR 
1941 Mad 51): 

“It is argued in support of the preli- 
“minary objection that the use of the 
word ‘suit’ in column (K) must neces- 
sarily exclude the word ‘appeal’ I am 
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unable to accept that argument. it 
seems fo me that the expression ‘refus- 
ing’ fo set aside the abatement or dis 
missat of a ‘suif is merely a compen- 
dious way of referring to the provisions 
ef R., 9, As R, 9 is applicable fo appeals, 
it would, be contrary to all rules or 
logical interpretation, it seems to me, if 
the word ‘suit’ in cl. (K) of O, 43, R. I 
is to bear a different meaning to what 
it bears in O, 22, R, 9. I accordingly 
overrule the preliminary objection and 
hold that this appeal does lie.” 

To hold otherwise would lead to an 
anomalous situation; while an appeal 
shall lie from an order refusing permis- 
sion to a plaintiff to sue as an indigent 
person, yet in appeal if such a permis- 
sion is, refused, there would be no 
remedy. In fact the very applicability of 
all the provisions of O, 33 to an appeal 
by an indigent-appellant makes such an 
order as OMe passed under R. 5 of O. 33, 
C. P. C. and will, as such, be appeal- 
able. The view that I am taking will 
also be more logical and in consonance 
With the principles of judicial inter- 
pretation, In my opinion, therefore, an 
appeal would lie from an order passed 
under O. 44, R. 1, C. P. C, refusing to 
grant permission to the appellant to file 
an appeal as an indigent person. The 
preliminary objection, therefore, cannot 
be sustained and is hereby rejected. 


7. On merits also I find considerable 
force in this appeal, The Court below 
has rejected the application on the 
grounds that (1) the grounds mentioned 
in the memorandum of appeal have not 
been given in the application, (2) there 
is no schedule of properties annexed to 
it, and lastly the affidavit filed was 
patently wrong because the applicant 
belonged to armed forces and must have 
been earning a monthly salary which 
has not been disclosed as a means of 
the applicant, 

8. The first ground, though technical- 
ly it may seem to be correct, yet the 
€xpression ‘in so far as those provisions 
are applicable to appeals’ used in O. 44, 
R. 1, C. P, C, suggests that in appeals 
by indigent person some variations in 
form can take place. For example, a 
plaint is required to be signed and veri- 
fied but the memo of appeal does not 
require verification under O. 41, C. P.C. 
Therefore, the memo of appeal filed by 
an indigent person ordinarily would not 
require any verification though the 
plaint would need such verification, {t 
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is now well recognised that it is not es- 
sential to draft the application for per- 
mission to sue as an indigent person eX- 
actly like a plaint. If the application, 
complete in other respects, is accompa- 
nied by the plaint which is duly signed 
and verified, it would be sufficient com- 
pliance of the provisions of O. 33. Why 
can we not extend the same principles 
in the case of appeal also? If the memo 
of appeal is proper in all respects in 
accordance with O, 41 and is accompa- 
nied by an application for permission to 
file the appeal as an indigent person 
there should not be any difficulty in 
holding that such an application was a 
proper one and complies with provisions 
of law. It has been rightly said that 
procedure is handmaid of justice. Tech- 
micalities of procedure, therefore, should 
mot be allowed to interfere with the 
flow of justice if there has been sub- 
stantial compliance of the rules of pro- 
cedure otherwise, 


§. In this case the appellant moved 
the application for permission to appeal 
as an indigent person and it was sup- 
ported by an affidavit that he was not 
possessed of any assets, except articles 
of daily use, to enable him to pay the 
_ court-fee. In that application he had 
stated that he was unable to pay the 
court-fee and that he had been declared 
an indigent person by the Court below 
also and therefore permission to proceed 
with the appeal as an indigent person 
be granted. If the affidavit and the ap- 
plication are taken together they suffi- 
ciently comply with the provisions of 
O, 33. If a person is not possessed of 
any means and property, it is quite 
sufficient for him to allege that he owns 
no property and has no means to pay 
the court-fee. It would be futile to ex- 
pect him to annex a schedule of pro- 
perties with the word ‘nil’? written 
therein, It would be rather too technical 
to expect any such thing to be done. 
What is to be seen is whether sufficient 
compliance’ of the provisions of O, 33 
had been made, and that too not with 
a view to find faults but only with a 
view to see whether substantially the 
rules have been complied with or not. 
It is true that the form and the manner 
in which the application had been made 
‘was not strictly in accordance with the 
provision and it would have been far 
better if a little more care had been 
taken while drafting the same; yet mere 
technicality of this nature cannot be al- 
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lowed to block the way of the court in 
dispensing justice to the parties. Even 
where the court finds some minor defect 
in the form or contents of the applica- 
tion, it would be far useful to allow the 
party to correct the same, rather than 
to use the harsher course of rejecting 
the application itself (see AIR 1937 Nas 
108 and AIR 1921 All 321). 

10. The Court below says in its order 
that the affidavit of the appellant was 
false as he was a. member of the armed 
forces and must have been drawing his 
salary at least, It appears that court’s, 
attention was not drawn to the defini- 
tion of ‘indigent person’ occurring in 
O. 33 R. 1, C. P. C. which exempts from 
consideration all such property as is ex- 
empt from attachment in execution of 
a decree. Section 60 (1) (a) and (j) ex- 
empts ‘wearing apparel, cooking vessel’ 
ete, and salary and allowances of those 
to whom the Army Act applies. These 
two provisions, therefore, clearly render 
the salary of an army man exempt from 
attachment and need not be shown as 
means of the appellant. The application 
for permission to appeal as an indigent 
person could not, therefore, have been 
dismissed, in these circumstances. 

11, In view of the above the appeal 
succeeds and is hereby allowed with 
costs. The order of the Court below is 
set aside and the application to file the 
appeal as an indigent person is allowed 
and it is further directed that the ap- 
peal will now be registered and the 
Court below will ‘proceed to hear the 
appeal on merits in accordance with 
law. 

Appeal allowed. 
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S, D. AGRAWALA AND 
A. N. VARMA, JJ. 


* Kumari Sandhya Sharma, Petitioner 
v. Board of High School & Intermediate 
Education, U, P. Allahabad, Respondent. 


Civil Misc. Writ Petn. No, 984 of 1982, 
D/- 25-2-1982, 

Constitution of India, Art, 226 — High 
School examination — Cancellation of 
examination of petitioner, q candidate, 
on ground of use of unfair means — 
Charge based merely on report of 
examiner that answer to a question, 
given by petitioner was strikingly simi- 
lar with answers of other candidates — 
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High Court on examination of answer 
books found that there was no intrinsic 
evidence to prove charge — Held, order 
caneelling examination of petitioner on 
mere suspicion could not be sustained. 
(Education — High School examination 7 
— Use of unfair means), (Paras 1, 2) 
L. P. Naithani, for Petitioner; Stand- 
ing Counsel, for Respondent. 
S. D, AGRAWALA, J.:— This is a 
petition under Art. 226 of the Constitu- 
tion of India. The petitioner Kumari 
Sandhya Sharma appeared in the High 
School examination for the year 1980-81 
conducted by the U. P. Board of High 
School & Intermediate Education. On 
7th April, 1981 she appeared in the Eng- 
lish II paper along with other candidates 
from the centre, Public Inter College, 
Doiwala, Dehradun, When the resuli 
came out, the petitioner’s result was not 
declared and her examination was can- 
celled on the ground that she had used 
‘tunfair means on 7th April, 1981 when 
he was answering the English II paper. 
‘It may be stated here that the petitioner 
was not caught when she was answering 
the paper in question and there is no 
report of any sort from the Invigilator. 
When the examiner examined the copy, 
he reported that in regard to question 
No. 2 (b) of English II paper there was 
a striking similarity in pattern and lan- 
guage of the translation from Hindi to 
English with other candidates bearing 
Roll Nos. 154839, 154840 and 154845. The 
petitioner’s Roll No. was 154844, I, was 
further reported that the difference in 
the answers of the candidates of Roll 
Nos. mentioned above was only due to 
mistakes of omission and commission re- 
sulting from deciphering errors, The 
petition was filed in this Court on 4th 
February, 1982 and the learned Stand- 
ing Counsel was directed to produce the 


original answer-books of the above- 
mentioned candidates as well as the 
Examiner’s report. À 

2. We have examined the answer- 


books supplied by the learned Standing 
Counsel. On a perusal of these answer- 
books, we find that the answer given to 
question No. 2 (b) by the other candi- 
dates having the abovementioned roll 
numbers is not exactly in similar terms 
as given by the petitioner. In one of the 
‘answer-books, namely, the answer-book 
of the candidate having Roll No. 154840 
there is no similarity at all, In the 
answer-book of Roll No. 154845 there 
. are over-writings and cuttings ete, In 
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this answer-book word ‘lion’ has been 
wrongly spelled by the candidate, ft 
cannot be said that the answer-book of 
the petitioner is absolutely identical with 
that of these roll numbers, In regard +0 


. the candidate having Roll No. 154839 


also, we find that there are many cut- 
tings and there is difference of spelling 
mistakes also. In all the three above- 
mentioned answer-books, the answers 
given to question No, 2 (b) do not tally 
absolutely with the answer-book of the 
petitioner. In these circumstances, we 
are of the opinion that there is no in- 
trinsic evidence on the record to prove 
the charge levelled against the peti- 
tioner. The examination cannot be can- 
celled on mere suspicion. ~ 


3. One more material thing, which is 
relevant to mention here, is that the 
petitioner has throughout been a firs! 
class student. We have examined her 
answer-book, She has given answers to 
various questions in very clear terms. 
There are no cuttings etc. There is pos- 
sibility that the other candidates might 
have copied from the answer-book of 
the petitioner, but there is no positive 
evidence to that effect also. In these 
circumstances the petitioner’s result 
could not have been cancelled, 


4. In the result, the petition is allow- 
ed. The order of the respondent cancel- 
ling the result of the petitioner is quash- 
ed and a writ of mandamus is issued to 
the Board of High School & Intermedi- 
ate Education, U. P., Allahabad to de- 
clare the result of the petitioner forth- 
with. The parties are, however, directed 
to bear their own costs, 

Petition allowed. 





AIR 1983 ALLAHABAD 45 
K. C. AGRAWAL & N. N. SHARMA, JJ. 
‘Smt. Kanti Khare, Petitioner v, Kali 
Prasad Asthana, and others, Respondents, 
Civi] Mise. Writ No, 6456 of 1978, D/- 
6-5-1982. 


(A) U. P. Urban Buildings (Regula~- 
tion of Letting, Rent and Eviction) Act 
(13 of 1972), Sections 12, 16 and 18 — 
U. P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Rules (1972), 
Rr. 8 and 27 — Deemed vacancy — Ap- 
plication for allotment — Enquiry — 
Principles of natural justice to be fol- 
lowed — Ex parte inspection by Rent 
Contro] Inspector — Rejection of appli- 
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cation, without giving hearing to appli- 
cant, on basis of enquiry report of In- 
spector — Order, held, was void — Peti- 
tiener was entitled to a hearing being 
given before rejection of application — 
Rejection ef application involved oye 
consequences, 1979 All Rent Cas 334, 
‘Overruled, (interpretation of Statutes; 
(Constitution of India, Art. 226). 


Under Rule 8 (2), the Inspector is res 
quired to inspect the building as far as 
possible in the presence of the parties 
and submit his report after eliciting 
the necessary facts. Rule 27 deals with 
local inspection. This Rule is indicative 
of the requirement of serving notice on 
the parties. ~The expression “parties” 
used in R, 27 and R. 8 (3) cannot be con- 
fined only to landlord, tenant and occu- 
pier. It has to be given a natural mean- 
ing which should include a person apply- 
ing for allotment as well. Justice cannot 
- be done in the case of deemed vacancy 
if the person applying for allotment is 
not heard, (Paras 7, 8) 

The rule of interpretation ig well es- 
tablished that it should be a reasonable 
ene which carries out the intention and 
abject for which a provision of law is 
enacted. Under Section 16 an applica- 
tion can be filed for allotment when 
there is actual vacancy or there is 
deemed vacancy. The person who applies 
for allotment is known as applicant for 
allotment, it is at his instance tha, the 
machinery starts. He may not have a 
right to get allotment, but he can bring 
mecessary evidence before the Rent Con- 
tro] and Eviction Officer that a vacancy 
exists. He js not a stranger who can be 
shown the gate on the ground of having 
no interest in the matter. In the 
event of the report of the Inspector 


that there is no vacancy. the duty 
cast on the Rent Control and Evic- 
tion Officer is to hear the applica- 


tion for allotment and dispose it of on 
merits in accordance with law. The 
purpose of the report is only to ascertain 
the facts as existing on the spot. The re- 
port was not made final otherwise there 
was no need to make a provision of in- 
viting objections by pasting the same on 
the notice board. If an objection can be 
filed lawfully by taking an action against 
notification of vacancy, there is no rea- 
son to think that an objection against 
the report of the Inspector that no va- 
eancy exists is barred. The object of 
focal investigation ig not so much to col- 
fect the evidence which’ can be taken 
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any way but to obtain evidene which 
from its peculiar nature can only be had 
on the spot and to elucidate any point 
which is left doubtful on the evidence 
taken before the court. A report of the 
Inspector is merely to assist the Rent 
Control and Eviction Officer, Tg is not 
m any way binding on him, who can 
arrive at its own conclusion, which may 
be at variance with such report, The 
Rent Control and Eviction Officer is em- 
powered to take into due consideration 
the report submitted by the Inspector, 
` He cannot dispose of the application 
made for allotment by accepting the re- 
port behing the back of the person ap- 
plying for allotment treating the report 
as final. The value of the report sub- 
mitted by the Inspector is certainly open 
to question, Therefore, the construc- 
tion of R. 8 did not justify the action 
of the Rent Control and Eviction Officer 
dropping the case of allotment on the 
basis of ex parte inspection by Inspector 
and his report without giving any op- 
portunity of hearing to the applicant, 
Hence his order rejecting the applica- 
tion was void. The petitioner was en- 
titled to a hearing being given before 
the application was rejected, 


(Paras 9, 10, 14) 

Even if there was no statutory obliga+ 
tion, the principle of natural justice 
made it obligatory on the Rent Control 


and Eviction Officer to give an oppor- 
tunity to the petitioner to submit her 
case, and non-compliance of the said 


Rule has rendered the said order to be 
invalid. It diq not make the order final 
and binding. (Para 10). 

It is indisputable that the rules of na- 
tural justice can operate only in area 
not covered by any law validly made. 
If, therefore, a statutory provision ei- 
they expressly or by necessary implica- 
tion excludes natural justice then the 
Court cannot ignore the mandate of 
law. Whether or not the application of 
principles of natural justice in a given 


case has been excluded, wholly or in 
part, depends upon the language and _ 
basic scheme of the provisions confer- 


ring the power, the nature of power, the 
purpose for which it is conferred and 
the effect of the exercise of that power, 
After examining the scheme of the Act 
and the Rules made thereunder, the pur- 
pose for which Section 12 had been en- 
acted, it cannot be saig that the legisla- 
ture has expressly or impliedly barred 
the giving of opportunity to the person 
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who applies for allotment. To hold that 
Such a right has been excluded would 
not be possible to be done in the instant 
ease, Case law discussed, (Paras 15, 16) 


The rejection of the application of the 
petitioner for allotment was such which 
involved civil consequences. “Civil con- 
sequences” cover infraction of not 
merely property or personal rights but 
of civil liberties, material deprivation 
and non-pecuniary damages, In his com- 
portment every citizen in his civil life 
inflicts a civil consequence. The rejec- 
tion of the application without hearing 
the petitioner, affected his right to get 
the allotment conferred by U. P, Act 
No, XI of 1972. This is a right capa« 
ble of being enforced or redressed by 
the machinery provided in the act, 
1979 All Rent Cas 334, Overruled. 

Para 18) 

Further, the fact of conferment of 
right of revision under Section 18 goes 
a long way to demonstrate that the legis- 
lature did not prohibit or exclude the 
hearing to be given to an applicant for 
allotment. If he is entitled to file a re- 
vision, there is no reason to think that 
why should he not be heard in the allot- 
men; proceedings. Such a revision, if 
filed, is not likely to serve any purpose 


as the applicant has filed no evidence 
on the record proving the case. 

(Para 19) 

(B) U. P. Urban Buildings (Regula- 


tion of Letting, Rent and Eviction) Act 
(13 of 1972), Sections 12, 16 — Deemed 
vacancy — Application for allotment — 
Enquiry — Ex parte inspection by Rent 
Control Inspector — Rejection of appli- 
cation without giving any hearing to 
applicant — Second application for al- 
lotment held, was maintainable — Prin- 
ciples of res judicata did not apply — 
Doctrine of res judicata — What is, 
(Civil P. C. (1908), S. 1D. 


The doctrine of res judicata is that an 
existing final judgment rendered on me~ 
rits, without fraud or collusion by a 
court of competent jurisdiction, is conclu- 
sive of right, questions and facts in issue, 
as to the parties. It is a rule of judicial 
administration groundeq on the principle 
of bringing to an end to litigation. The 
doctrine of res judicata is bottomed of 
the question that the party to be affect- 
ed or some one with whom he is im 
privity has litigated. If a party whe 
had no opportunity of litigating an issue, 
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the judgment given in the said proceed- 
ings cannot operate against him. 
(Para 21) 
In the instant case, the petitioner can- 
not be said to have relitigateg a matter 
which has been previously determined 
In an action between himself and the 
contesting respondent. The Rent Con- 
trol and Eviction Officer dropped the al- 
Iotment proceedings on the basis of re- 
port of Inspector without giving any op- 
portunity of hearing to the applicant. 
The necessary result of dropping the 
proceedings was that no decision on 
merits was arrived at, As no decision 
was arrived at, nothing can be saiq to 
have been settled by the judgment. For 
applying the principle of res judicata, if 
is basic that the party sought to be de- 
barred must have been also actually 
heard or by any fiction of law be deemed 
to be heard. Nothing of the sort hap- 
pened in the present case. It cannot 
also be said that the nature of the pro- 
ceedings in the present case was quasi 
in rem. It was a litigation between the 
two parties and. the decision given there- 
on would be binding only on them. It 
did not involve any adjudication on the 
status of any particular subject matter. 
It was essentially a dispute between the 
partie, claiming the right in controversy 
and does not directly or indirectly affect 
the status of the subject matter, 
(Para 21) 
As the judgment of the Rent Control 
and Eviction Officer rejecting the appli- 
cation for allotment was passed behind 
the back of applicant, the principles of 
Tes judicata did not apply. The second 
application, was, therefore, maintainable. 
The earlier judgment was not binding 
on the parties. (Paras 20, 22) 
(Cc) U. P. Urban Buildings (Regula- 
tion of Letting, Rent and Eviction) Act 
(13 of 1972), Sections 12 (3) and 16 — 


Allotment of premises — ‘Deemed 
vacancy — ‘Residential building’ — 
Meaning of. 


If a tenant or any member of his 
family constructs residential building, 
he shall be deemed to have ceased to 
occupy the building under his tenancy. 

(Para 24) 

A residential] building is a building 
which is used for residential purpose, 
i. e, in which the people reside or dwell. 
The word “residence” is equivalent to 
“residential” in contradiction to “busi- 
ness” and has reference to the use or 


. mode of occupancy to , which. the pro- 
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perty may be put. A building used as 
a place of abode, and in which no busi- 
hess is earrieq on, is used for residence 
purpose. In India, it is not unknown 
that a building is used both for residence 
as well as for commercial purpose. In 
such an event the controversy required 
to be decided is as to what is the domi- 
inant or the main purpose. It is the 
dominant purpose which would deter- 
mine the nature of building, Section 12 
(8) could apply only to a case of resi- 
dential and not non-residential, Hence, 
a distinction has to be always kept in 
mind between the two buildings apply- 
ing sub-section (3) of Section 12. Case 
law discussed. (Paras 24, 27) 

In the instant case, the petitioner filed 
the application for allotment on the 
basis of deemed vacancy. She asserted 
that the respondent had constructed a 
residential building at Nyaya Marg 
hence, she has ceaseq to occupy the 
building in question. The contesting re- 
spondent refuted the allegations of the 
petitioner and alleged that the house in 
question known as “Purab Paschim” 
was constructed by her son. Dr. Kamal 
Kumar. She has alleged further that 
since Dr, Kamal Kumar did not have 
- sufficient finance, she only made contri- 
butions and thus, technically became a 
co-owner of the said building although 
it was exclusively made for her son. The 
contesting respondent pleaded that she 
was occupying the building in dispute 
not for residential purpose but also for 
business purpose i. e, for her profes- 
sion. If the premises to which S. 12 (3) 
is sought to be applied is dominantly 
useq for non-residential purpose, it is 
unreasonable to hold that the tenant 
has ceased to occupy the same. It is the 
main purpose or the dominant purpose 
which is the governing factor and not 
the subsidiary use of a house. In_ the 
instant case, there are no facts on re- 
cord to enable the High Court to decide 
the above question. In the absence of 
the evidence on this controversy it is un- 
just to decide the same in favour of the 
one or agains; the other. The evidence 
is also required for deciding the other 
controversies, (Paras 24, 27, 28) 


Therefore, the case was remanded to 
the Rent Control and Eviction Officer 
with a direction to permit the parties to 
lead evidence on the controversies, men- 
tioned above and. to decide the same 
thereafter in accordance with law. 

(Para 28) 
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A. N. Sinha, D. S, Sinha and Chand 
Kishore, for Petitioner: C., P. Srivastava, 
R. R. Agarwal, Gyan Prakash, A. K. 
Banerii, Standing Counsel, for Respon- 
dents. 


K. C. AGARWAL, J.:— Bungalow 
No, 17, Kanpur Road, Allahabad belongs 
to the Methodist Church, Allahabad, 
This was allotted to Dr. (Gmt.) D. Kaur 
in 1954, Dr. (Smt.) D, Kaur ‘was employ- 
ed as Medical Officer Incharge, Dufferin 
Hospital, Allahabad in that yeaXS Sub- 
sequently, she resigned from govern- 
ment service in or about the year 1956, 
and started her private practice. 


2. Smt. Kanti Khare, the petitioner, 
filed an application under Section 16 
read with Section 12 of the U. P. Urban 
Buildings (Regulation of Letting, Rent 
and Eviction) Act, 1972 (hereinafter re- 
ferreg to as Act XIII of 1972) (for the 
allotment?) of the aforesaid bungalow. 
She alleged that Dr, (Smt.) D. Kaur had 
constructed a residential building for 
herself at Nyaya Marg known as 
‘Poorab Paschim’, Hence, the accom- 
modation in dispute would be deemed 
to have fallen vacant under Sec. 12 (3) 
of U. P. Act XII of 1972. The applica- 
tion made by the petitioner was refer- 
red for enquiry under Rule g to the 
Rent Control and Eviction Officer, who 
found that there was no vacancy, The 
Rent Control and Eviction Officer, there- 
after, rejected the application on Nov- 
ember 28, 1977 on the ground of being 
barred by principle of res judicata, The 
Petitioner filed a revision before the 
District Judge which was transferred to 
the Additional District Judge, Allahabad 
and was dismissed op May 28, 1978. 
Against the aforesaid order, the petitioner 
filed the present writ. The writ was 
allowed by Hon. S. J. Hyder, J., on May 
7, 1981 and the case was remanded to 
the Rent Control and Eviction Officer 
for fresh decision in accordance with 
the observations made in the aforesaid 
judgment. Being aggrieved, Dr. (Smt.) 
D. Kaur filed an appeal to the Supreme 
Court which was allowed on August 10, 
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AIR 1983 ANDHRA PRADESH 1 
RAMA RAO, J. l 
B. Suryanarayana and others, Peti- 
toners v. N, 1453, The Kollur Parvathi 
Go-op. Bank Ltd. and others, Respon- 
dents, 


Writ Petn, No. 2242 of 1980, D/- 12-8~ - 
„1982. i 


(A) A. P. Co-operative Societies Act 
(7 of 1964), Ss. 64, 115-A, 115-B — 
Winding up order — Several attempts 
made to revive eligible Co-operative 
Bank by Reserve Bank — Bank unable 
to pay its debts — Decrees obtained by 
depositors against co-operative bank by 
filing suits — Held winding up order 
was legal. (Deposit Insurance and 
Gredit Guarantee Corporation Act (1961), 
S. 13-D). i 


Where eight attempts were made by 
Reserve Bank and Deputy Registrar of 
Go-operative Societies during a period of 
free years to revive an eligible co- 
operative bank and after all these at-, 
tempts failed, recourse to winding up 
was made as there was no alternative. 
‘Eherefore, the requirements mentioned 
in S, 13-D of the Deposit Insurance and 
Credit Guarantee Corporation Act have 
been fulfilled as it was considereq that 
there was absolutely no hope of resur- 
section of the bank; further it was also 
found on enquiry and also considering 
the financial position that the bank was 
unable to pay its debts and due to failure 
of the bank to comply with the demands 
.of the depositors, several suits had been 
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filed by the depositors and decrees hai 
been passed. It -was also found that the 
bank was not able to meet even the day 
to day administrative expenses. In 
these circumstances, it was felt necessary 
that the affairs of the bank should be 
wound up, After several discussions be- 
tween the officials of the Reserve Bank 
and also the officials of the Co-operative 
department certain arrangements were 
made and actually the bank was put on 
oxygen, but as there was no hope of re- 
covery, the winding up order was pass- 
ed. The winding up order in such cir- 
cumstances could not be set aside. 
(Para 8). 


It could not be said in such a case 
that the scheme of the Act is to preserve 
the bank to the extent possible, but not 
to destruct the same by passing a 
winding up order and no guidelines or 
circumstances have been indicated in 
the Act for winding up of the societies. 
The power to wind up the society regis- 
tered under the Co-operative Societies 
Act is traceable to S. 64, The source of 
power is S. 64 and the procedure for 
winding up is contained ip Ss. 115-A and 
T15-B for an eligible co-operative bank. 
S. 115-B itself profusely furnishes guide- 
lines for the winding up of the bank, 
apart from incorporating the procedure 
contained in S. 13-D of the Deposit In- 
surance and Credit Guarantee -Corpora- 
tion Act, 1961. (Para 8) 


- (B) A, P. Co-operative Societies Act 
(7 of 1964), Pre; S. 64 — Act is self-con. 
tained, Act — Analogy of winding ` up 
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meder Companies Act cannot be adopted 
im this Act. 

` The Co-operative Societies Act which 
is a self-contained Act in respect of the 
Co-operative Societies registered under 
the Act evolve the procedure for wind- 
ing up of the societies, It cannot be sæd 
that the same procedure adopted for the 
winding up of the company under the 
Companies Act should be adopted under 
the Co-operative Societies Act also. A 
special procedure hag been evolved 
under the Co-operative Societies Act for 
the winding up of the societies. The Co- 
operative Societies Act provides a special 
procedure for registration of societies 
and also the management of the affairs 
of the society ang winding up of the 
societies. This is a self-contained Act 
which deals exclusively with the Co- 
operative Banks registered under this 
Act. Therefore, the analogy of winding 
up Of companies under the Companies 
Act cannol be pressed into service, AIR 
1971 SC 2600 Disting; AIR 1962 SC 1371, 
Foll. (Paras. 9, 10) 


(C) A. P. Co-operative Societies Act (7 
ef 1964), S. 64 — Notice for winding up 
— Notice to society is sufficient — Credi- 
tors or depositors are not entitled to 
motice. AIR, 1981 SC 818, Disting. 

(Para 9) 


(D) A. P. Co-operative Societies Act 
(7 of 1964), S. 64 — Winding up orde; -—~ 
Several attempts made by Reserve Bank 
to revive co-operative bank — Winding 
up order against Co-operative Bank pass- 
ed there being no hope of revival — 
Bank though old, some more measures 
to revive it could not be allowed — 
Winding up held could not be set aside. 

(Para 11) 
Cases Referred: Chronological Paras 
AIR 1981 SC 818 9 
AIR 1971 SC 2600: 1971 Tax LR 1771 9 
AIR 1962 SC 1371 10 


K. G. Kannabhiran, - for Petitioners; 
Govt, Pleader for F. and A. (for Nos. 2 
and 3) and C. Poornaiah, (for No. 4), for 
Respondents. 


ORDER :— This is a petition for issue 
of writ of mandamus declaring that 
liquidation proceedings against Kollur 
Parvathi Co-operative Bank Limited, is 
illegal and void by holding that provi- 
sions of S. 64 of the A. P. Co-operative 
Societies Act, 1964 are not applicable to 
a Co-operative Bank as the same is a 
banking Company within the purview of 
the Banking Regulation Act. 1949 and 


ALR 


that the High Courl alone has jurisdic- 
tion oy in the alternative direct the Re- 
serve Bank of India to take steps under 
sub-cl. (iii) of S. 115-B of the A. P. Co- 
operative Societies Act, 1964 and by 
declaring that the Deputy Registrar, 
Tenali ang the Registrar of Co-operative 
Societies, Hyderabad have no jurisdic- 
tion to order liquidation of the Kollur 
Parvathi Co-operative Bank Ltd, 


2 The averments in the affidavit 
filed in support of the writ petilion are 
as follows: The petitioners are members 
and depositors of Kollur Parvathi Co-op, 
Bank Ltd., Kolluru, ist respondent here- 
in, The petitioners 1 to 8 hold the depo- 
Sits of Rs, 69,000/-, Rs, 49,000/- Rupees 
90,000/-, Rs. 75,000/-, Rs, 37,155/-, Rupees 
28,000/-, Rs. 35,000/- and Rs. 20,000/- 
respectively. The ist respondent bank is 
an Urban Co-operative Bank established 
in the year 1915 at Kollur, Tenali Taluk. 
As on 31-7-1976 there were 1001 mem- 
bers in the society with paid up share 
capita] of Rs. 4,22,537/-, The bank ac- 
cepts current, savings, fixed, recurring, 
daily deposits and Kalpataruyy deposits 
both from members and non-members. ° 
The deposits in the society were to the 
tune of Rs, 31,70,158/- as on 31-7-1976. 
The loang outstanding as on 31-7-1976 
are Rs. 28,25,000/-. The State Govern- 
ment holds share capital of two lakhs 
rupees, The 2nd respondent by proceed- 
ings dated 1-8-1976 ordered an enquiry 
under S. 51 of the Co-operative Societies 
Act and after the enquiry report was 
submitted on 24-7-1977 and 26-9-1977 
the 2nd respondent by his proceedings 
dated 26-6-1978 initiated surcharge pro- 
ceedings under S. 60 of the Act, As a re- 
sult of the surcharge proceedings and 
enquiry reports it was found that there 
was defalcation of Rs. 6,74,433-85. Sub- 
sequent to the receipt of the report the 
2nd respondent issued a show cause 
notice to the Ist respondent bank as to 
why it should not be wound up. There- 
upon the Ist respondent called for a 
general body meeting of the members 
on 25-3-1980. The general body decided 
against the winding up and communicat- 
ed the decision to the 2nd respondent 
however, the 2nd respondent by his 
order dated 16-4-1980 ordereq winding 
up of lst respondent ang appointed the 
Taluk Co-operative Sub-Registrar as 
Liquidator of the lst respondent. On 
14-8-1976 the then President of the ist 
respondent Bank addressed a leiter to 
the Reserve Bank of India, 4th respon- 
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dent herein that he suspects misappro- 
priation to the tune of Rs. 3,44,200/- due 
to wilful acts and omissions of the em- 
ployees with a request that the 4th re- 
spondent may appoint a Senior Officer 
fo rectify the matter. The 4th respon- 
dent did not take any action in this re- 
gard. In every. audit either by the 3rd 
respondent or by the 4th respondent the 
audit report certified that the 1st respon- 
dent bank is an ‘A’ Class Bank. 


3. The second respondent filed coun- 
ter-affidavit as follows:— 


The General Body of the first respon- 
dent-Bank passed a resolution objecting 
to the proposed liquidation and the re- 
solution was passed at a meeting attend- 
ed by only 40 members as against 993 
members eligible to participate iy the 
meeting, After giving due consideration 
to the said resolution, this respondent 
decided that the affairs of the Bank 
should be wound up in the interests of 
the bulk of the members of the Bank. 
Sri J, Malleswara Rao, Co-operative 
Sub-Registrar was appointed as Liquida- 
tor by order dated 10-5-1980 and he took 
charge on 17-4-1980. He handed over 
charge to his successor on 25-5-1980. The 
40 members who attended the General 
Body meeting are heavily indebted’ to 
the Bank. In the proceedings initiated 
for the recovery of the amounts due 
from the borrower-members loanees are 
raising untenable contentions and they 
are deliberately obstructing the pro- 
gress of the enquiry. Though the bank 
was certified as ‘A’ Class Bank, there 
was a sudden fall in its resources with 
the result that it has been considered as 
‘B’ Class only in 1975-76 and as 'C’ Class 
for the subsequent period, In exercise 
of the powers delegated to this respon- 
dent by the Registrar, the third respon- 
dent herein, an Enquiry Officer under 
S. 51 of the Act was appointed to hold 
an enquiry into the complaints and 
other aspects and on 16-4-1980, a deci- 
sion was taken to order the winding up 
the affairs of the Bank. This respondent 
is not under an obligation under law to 
communicate to the petitioners the order 
passed by this respondent, The Reserve 
Bank, the 4th respondent herein, has 
actually drawn up a programme of re- 
habilitation and appointed the Deputy 
Registray of Co-operative Societies to 
function as Special Officer of the first 
respondent-Bank on 16-7-1979. In spite 
of the best efforts of the Special Officer, 
the programme was not successful as the 
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borrowers failed to repay the loans and 
there was no hope of complying with the 
demands made on the bank from the 
depositors. Due to thé failure of the 
bank to pay its ddy-to-day liabilities, 
some of the depositors approacheq the 


‘Civil Courts for repayment and decrees 


also were passed against the bank. The 
winding up order was passed by the re- 
spondent as a last resort. 


4. The Co-operative Sub-Registrar 
who was appointed as Liquidator filed 
an additional counter-affidavit, It is 
stated that the Bank is under the pro- 
cess of liquidation now and the financial 
position of the bank is very poor and it 
cannot pay interest also on the deposit 
amounts, In spite of the best efforts, the 


Liquidator is not able to collect the 
amounts from. the judgment-debtor 
loanees and therefore, the bank is not 


able to discharge the liabilities and also 
is not able to pay the amounts to the 
depositors, The bank is facing a financial 
crisis now. 


5. Counter-affidavit on behalf of the 
Reserve Bank, 4th respondent herein 
has been filed stating that under the 
powers vested under S. 25 of the Bank- 
ing Regulation Act, 1949 as applicable 
to the co-operative societies, the Re- 
serve Bank initiated inspection into the 
affairs of the first respondent-Bank with 
reference to the position as on 30-6-1977. 
It was revealed in this inspection which 
is the eighth in the series of inspections 
that have been done previously that the 
financial position of the Bank deteriorat- 
ed considerably due to misappropriation 
of funds to the tune of 6-74 lakhs, As a 
restilt of this, assets of the bank eroded 
to the extent of 17, 18 lakhs and this ero- 
sion wiped out the owned funds (share 
capital assets) but also affecteq the depo- 
sits to the extent of 3.65 lakhs, There- 
fore, the first respondent-bank did not 
comply with the necessary provisions of 
the Banking Regulation Act, 1949 as ap- 
plicable to the Co-operative Societies, 
The inspection report was forwarded to 
the bank by letter dated 2-5-1978 and 
the bank was advised to rectify the de- 
fect and submit a compliance report. 
The first respondent-bank did not take 
any steps to rectify the defects. As a 
serious situation developed in the finans 
cial position of the Bank, the Registrar 
of Co-operative Societies was informed 
by letter dated 18-5-1978. Subsequently 
the matter was also discussed by a senior 
Official of the Reserve Bank of India 


a 
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with the Secretary of the State Govern- 
ment bringing to his notice the gravity 
of the situation. After discussion be- 
tween the officials of the Reserve Bank 
and the Joint Registrar of the Co-opera- 
tive Societies and in consultation with 
the leading members of the bank, a con- 


crete programme was drawn to reha-. 


bilitate the bank but, however, com- 
plaints were received about the non- 
payment of deposits and the depositors 
also instituted legal proceedings for re- 
covery of the deposits. The findings of 
the Zonal Chief Officer, Southern Zone, 
Madras indicated that the financial posi- 
tion of the bank has further deteriorated 
and these findings were communicated 
to the bank by letter dated 4-1-1980. 
After discussion, by the senior officials 
of the bank with the officials of the Gov- 
ernment of Andhra Pradesh ang the Re- 
gistrar of Co-operative Societies it was 
considered that there was no possibility 
of reviving the bank. Thereupon, the 
Reserve Bank by D. O. letter dated 4-2- 
1980 requested the Registrar of Co- 
_ operative Societies to initiate action for 
‘liquidation of the bank, After issue of a 
show cause notice, the Deputy Registrar 
issued orders of winding up on 16-4-1980 
and appointed the Taluk Co-operative 
_ Officer, Tenali as Liquidator and the 
i said officer took charge on 17-4-1980. 


6. The learned counsel for the peti- 
tioners contended that no guidelines or 
rules for winding up procedure have 
been evolved and as such the order is 
violative of Art. 14 of the Constitution 
and in any event, in the absence of pro- 
cedure of following the fundamental 
principles of natural justice by giving 
opportunity to the creditors or depositors 
and members, the entire proceedings are 
vitiated, The learned counsel for the re- 
spondents contended that the procedure 

. contemplateq under the Co-operative 
` Societies Act has been followed and 
sufficient guidelines are set out in the 
Co-operative Societies Act and the 
provisions of the enactments referred to 
_ and as such, there is no violation of 
Art. 14, It is further contendeq that 
there is no provision in the winding up 
procedure under the Co-operative Sode- 
ties Act to give notice to the members. 
- Therefore there is no obligation to issue 
` notice to them and the question of viola- 
tion of principles of natural justice does 
not arise. 
.7. Section 64 of the Andhra Pradesh 
‘Co-operative Societies Act, 1964 (here- 


AER. 


inafter referred to as the Act) empowers 
the Registrar to wind up any Society re- 
gistereq under the Act after conducting. 
inquiry under S. 51 or making inspection 
under S. 52 and after giving an oppor- 
tunity to the concerned society, Chapter 
XII-A prescribes the procedure in ve 
spect of the eligible Co-operative Bante, 
It is not disputed that the first respon- 
dent-Bank comes within the purview of 
eligible Co-operative Bank as contem- 
plated under this chapter. S. 115-A 
under Chap, XIII-A defines eligible Go- 
operative Bank ag one defined in S. 2 (gs) 
of the Deposit Insurance and Credit 
Guarantee Corporation Act, 1961 (Cen. 
tral Act 47 of 1961). S. 115-B prescribes 
the procedure for winding up of the 
eligible Co-operative Bank. Before ad- 
verting to S. 115-B, it is necessary to 
refer to the provisions of the Deposit In- 
surance ang Credit Guarantee Corpora- 
tion Act, 1961 (Act XLVII of 1961) as 
the provisions of the said Act have been 
incorporated by reference, S. 2 (gg) de- 
fines eligible Co-operative Bank as a 
Co-operative Bank in respect of whieh 
the law governing the same provides 
that an order for the winding up or av.. 
order of sanctioning a scheme of com- 
promise or arrangement or of amalgama- 
tion or reconstruction of the bank shall 
be made only with the previous sanction 
of the Reserve Bank and the Reserve 
Bank is empowered to order for the 
winding up under S. 13-D of this Act. 
S. 13-D enumerates circumstances in 
which the Reserve Bank may require 
winding up of Co-operative Banks. The 
circumstances set out in S. 13-D are that 
the Co-operative Bank fails to comply 
with the requirements specified in §, 11 
of the Banking Regulation Act, 1949, 
that the Co-operative Bank becomes 
disentitled to carry on banking business 
under S. 22 of the said Act, the bank is 
prohibited from receiving fresh deposits 
and that the bank contravenes the re- 
gulations of the Banking Regulation Act, 
1949 and is unable to pay its debts and 
that in the opinion of the Reserve Bank 
compromise or arrangement sanctioned 
by the competent authority cannot be 
worked out satisfactorily and the conii-~ 
nuance of the bank is prejudicial to the 
interests of its depositors. A deeming 
provision is also inserteq in sub-sec. (2yot 
S. 13-D wherein lapses of the bank en~ 
umerated therein are considered as being 
unable to pay the debts. S. 115-A and 
S. 115-B of the Co-operative Societies 
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provide for the definition of eligible Co- 


operative Bank and also the procedure - 


for winding up of the said eligible Co- 
operative Bank, S. 115-B apart from the 
incorporation of the entirety of the pro- 
visions of S. 13-D of the Deposit Insur- 
ance ang Credit Guarantee Corporation 
Act, 1961 which pertaing to the winding 


up of banks also provides for other 


aspects namely, that the winding up 
order can be passed in the event of fail- 
ure of any steps for reconstruction of 
the bank and also if it is found by the 
Reserve Bank that the continuance of 
the affairs of the bank ‘is detrimental to 
the interests of the depositors and also 
in certain events for supersession of the 
bank and for appointment of the Special 
Officer for a period not exceeding five 
years if the rehabilitation of the bank is 
possible by such steps. 


_ 8 The essence of the contention of 
the learned counsel for the petitioners 
is that the scheme of the Act as discern- 
ed from the provisions of S. 115-A and 
S. 115-B of the Act is to preserve the 
bank to the extent possible, but not to 
destruct the same by passing a winding 
up order’ and no guidelines or circum- 
stanceg have been indicated in the Act 
for winding up of the societies. This 
contention is untenable. S, 64 confers the 
power upon the Registrar and it is not 
in dispute that this power has been 
delegated to the Deputy Registrar. 
Therefore, the power to wind up the 
society registered under the Co-opera- 
tive Societies Act is traceable to S. 64. 
The' source of power is S. 64 and the 
procedure for winding up is contain- 
ed in Ss. 115-A and 115-B as the first 
respondent-Bank is an eligible Co- 
operative Bank. S. 115-B itself profusely 
furnishes guidelines for the winding up 
of the bank, apart from incorporating 
the procedure containeg in S. 13-D of 
the Deposit Insurance and Credit Gua- 
rantee Corporation Act, 1961. S. 115-B (i) 
‘and (ii) provides for winding up with 
the previous sanction of the Reserve 
‘Bank and also in accordance with the 
procedure laid down in S. 13-D of fhe 
said Act. Cl (i) evidently provides for 
sufficient safeguard for taking clearance 
of the Reserve Bank and this itself fur 
nishes a cautious step for taking up 
liquidation proceedings and S. 13-D af 
the saiq Act enumerates several circum-~ 
stances for the initiation of proceedings 
for winding up. Three conditions that 
are relevant for the purpose of winding 
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up are contained in S, 13-D of the said 
Act. They are failure of any arrange- 
ment to rehabilitate the bank, the con- 
tinuance of the Co-operative Bank is 
prejudicial to the interests of the depc- 
sitors and that the bank is unable to pay 
its debts. Apart from the several condi~ 
tions enumerated in thig provision, these 
three conditions which are relevant for 
the purpose of winding up are applicable 
to the proceeding of winding up. It hasj] 
been clearly stated in the counters of 
the Deputy Registrar and filed on be- 
half of the Reserve Bank that eight at- 
tempts were made during a period of 
three years to revive the bank and after 
all these attempts failed, recourse to 
winding up was made as there was ng 
alternative. Therefore, the requirements 
mentioned in. S. 13-D of the said Agt 
have been fulfilled as it was considered 
that there was absolutely no hope of re- 
surrection of the bank; Further, it is 
also found on enquiry and also consider- 
ing the present financial position that 
the bank is unable to pay its debts and 
due to failure of the bank to comply 
with the demands of the depositors, 
several suits have been filed by the de- 
positors and decrees have been passed, 
It is also found that the bank is no! 
able to meet even the day-to-day ad- 
ministrative expenses, In these circum-: 
stances, it was felt necessary that the 





‘affairs of the bank should be wound wp. 


The. provisions of S. 115-B coupled with 
the provisions of S. 13-D of the Act 
provide ample safeguards ang also sti- 
pulate several conditions and circum- 
stances for the winding up order. The 
scheme of S. 115-B in conjunction with 
S. 13-D of the Act is to save the bank 
from extinction as far as possible and 
it is only in the absence of any 
ameliorative step the winding up shouid. 
be resorted to, Further, it is also stated 
that attempts have been made to reha- 
bilitate the bank and some time was 
Biven to the bank to see whether the 
bank can meet the liabilities and pro~ 
ceed with the business of the bank. 
After several discussions between thag 
Officials of the Reserve Bank and diso 
the officials of the Co-operative depart~ 
ment certain arrangements were mate 
and actually the bank was put on 
oxygen, but as there was no hope of re- 
covery, the winding up order was 
passe. ; ' 


i 


- 9, The learned counsel for the peti- 


. tioners has relieq upon the -decision of 
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the Supreme Court in M. Gordhandas 
& Co. v. M. W. Industries (P.) Ltd. (AIR 
1971 SC 2600) and contended that the 
provisions for winding up of the com- 
pany and the facilities contained in 
those provisions have not been incor- 
porated in the Act. It must be borne in 
mind that the Co-operative Societies Act 
which is a self-contained Act in respect 
of the Co-operative Societies registered 
under the Act evolve the procedure for 
winding up of the societies. It cannot be 
said that the same procedure adopted 
for the winding up of the company 
under the Companies Act should be 
adopted under the Co-operative Socie- 
‘ties Act also. Relying upon the princi- 
ples enunciateg in the decision of the 
Supreme Court in Swadeshi Cotton 
Mills v. Union of India (AIR 1981 SC 
818), it was contended that the creditor 
should be given notice before the wind- 
ing up order is passed ag there was no 
rule excluding the issuance of giving 
nolice, The Supreme Court in that case 
held that when there is no specific ex- 
clusion with regard to issuance of notice, 
has to be given to comply with the 
fundamental principles of natural . jus- 
tice and fair play. The principle en- 
unciated in this decision cannot be made 
applicable to this case because there is 
a provision foy notice to the Society as 
contemplated in S. 64 of the Act. It is 
considered that notice to the society is 
sufficient for winding up of the society 
under the Co-operative Societies Act. 
The creditors or depositors are not en- 
titled for issuance of notice under this 
Act, Further, it cannot be said that any 
maxim of fair play has been violated in 
this case as the society itself is piven 
notice, i 


10. The iearneg counsel for the 
fourth respondent Reserve Bank relied 
upon the decision of the Supreme Court 
in Vellukunnel y, Reserve Bank of India 
(AIR 1962 SC 1371) where the Supreme 
Court dealing with winding up a bank 
and making the Reserve Bank as the 
sole judge to decide whether the affairs 
of the bank were conducted prejudicial- 
ly to the interests of the depositors held 
that they are not violative of Art. 14 of 
the Constitution, Basing upon this deci- 
sion, it is contendeg that the provisions 
of the Co-operative Societies Act pre- 
scribing a special procedure for winding 
up of the Society under the Co-opera~ 
tive Societies Act are not violative of 
any conslitutional provision and the pro- 


. the bank, It is evident that 
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cedure contemplated under this Act has 
to be followed and the provisions ef 
other enactments in respect of the wind- 
ing up of the companies have no rel- 
evance for the purposes of winding up 
the societies under this Act. I agree with 
this contention. A special procedure has 
been evolved under the Co-operative 
Societies Act for the winding up of the 
societies, The Co-operative Societies Act 
provides a special procedure for re- 
gistration of societies ang also the 
management of the affairs of the society 
and winding up of the societies. This is 
a self-contained Act which deals exclu- 
sively with the Co-operative Banks re- 
gistered under this Act. Therefore, the: 
analogy of winding up of companies 
under the Companies Act cannot be 
presseq into service, 









ii. Lastly, it is contended by the 
learned counsel for the petitioners that 
this bank is in existence since more than 
60 years and it should not be wound up 
and at least some time shoulg have been 
given for providing finance and making 
arrangements for the rehabilitation of 
several at- 
tempts have been made by the concern- 
ed officials including the Reserve Bank 
Officials to revive the bank and in view 
of the deteriorating sondition of the 
bank day after day, it will be of no 
practical utility to evolve some more 
measures again to revive the bank. It is 
true that this bank is an old one as it 
was promoted in 1915 and it has been 
functioning efficiently before the condi- 
tion is deteriorated. This silver lining in 
this dense cloud cannot be a solace or 
relieving feature for setting aside the 
winding up order and prolonging the 
agony. The winding up order was mad 
as there is a colossal depletion of the 
financial resources of the bank and it is 
on the verge ofexplosion andas there is 
absolutely no hope of revival. 


the 
costs 


















12. Therefore, 
dismissed with 
Rs, 100/-, 


writ petition is 
Advocate’s fee 


Petition dismissed. 
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AIR 1983 ANDHRA PRADESH 7 
P. A. CHOUDARY, J. 

M. Sivarama Naicher and etc., Petitioners 
v. Govt. of Andhra Pradesh and another, 
Respondents, 

Writ Petns. Nos. 8478. of 1981 and 2344 of 
1982, D/- 21-6-1982. 


(A) A. P. Charitable and Hindu Religious 
Institutions and Endowments Act (17 of 
1966), Section 77 (1) (9 — Determination 
and confermemt of hereditary trusteeship — 
Govt. has no authority — Only Dy. Commis- 
sioner is competént to decide the question. 
(1979) 1 APLI (HC) 447, Rel. on. (Para 6) 

(@®) A. P. Charitable and Hindu Religious 
Institutions and Endowments Act (17 of 
1966), Section 77 (1) (© — Constitution of 
India, Art. 226 — Determination of beredi- 
tary Trusteeship — Jurisdiction lies with De- 
puty Commissioner alone — Writ Jurisdiction 


of High Ceurt cannot be directly invoked 
for such matter. (Constitution of India, 
Article 226). (Para 7) 


(©) A. P. Charitable and Hindu Religious 


Institutions and Endowments Act (17 of 


1966), Section 15 (1) — Appointment of 
members of Trust board — Government’s 
power of appointment under the section is 
confined to non-hereditary Trustees — Here- 
ditary Trustees can automatically acquire 
membership — Ceiling limit applies only to 
appointment of non-heredifary trustees. 

The Government’s power of appointment 
of members of Trust board. under S. 15 (4) 


confines only to appointment of non-heredi-° 


tary trustees. The right of hereditary trus- 
tees to become members of the Trust board. 
is left to the automatic operation of their 
offices. The hereditary Trustees can become 
members of the Board of Trustees ipso facto 
along with the non-hereditary Trustees with- 
out any order of appointment by the Govt. 
and the power of the Govt. which is subject 
to a ceiling limit under the section would ope- 
rate only to the power of appointing non- 


hereditary Trustees. Any other meaning of. 


Sec. 15 (1) would involve profoundly funda- 
mental changes in the concept of hereditary 
Trustees and such changes can only be 
brought about by clear and express words 
and not by a sidewind and as such words 
are absent in Section 15 (f) no other inter- 
pretation of the section can be made. As 
such, it could be said that where the Govt. 
appointed 10 non-hereditary trustees where 
there were four hereditary trustees the ap- 
pointment would amount to invalidation of 
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be in excess of the prescribed number. 
(Para 11) 


@) A.’P. Charitable ard Hindu Religious 
Jnstitutions and Endowments Act (17 of 
1966), Section 17 (2) (b), (3) œ) — Appoint- 
ment of hereditary Trustee by rotation as 
Chairman of Trust board — Period of office 
cr names of succeeding Chairmen in rotation 
reed not be mentioned in appointment order. 


While appointing a hereditary Trustee by 
rotation as Chairman of a Trust board under 
the Act it is not essential for the Govt. to 
specifically mention the period for which he 
is to hold the office or who are all other 
Trustees that should take the office of the 
Chairman by rotation. It would be sufficient 
compliance of the requirements of Section 17 
(2) (b) to appoint one of the hereditary 
Trustees by rotation to be the Chairman. 
Under Section 17 (3) (b) such an appoint- 
ment can only be for a full term of 3 years, 
no more, no less. There is therefore no legal 
requirement to state this obvious. Similarly 
there is neither any need te mention the 
names of the succeeding Chairman, as in 
cenceivable cases the mentioning of a succes- 
sor to take office after three years may be- 


come impossible. (Para 14) 
Cases Referred: Chronological Paras 
(1979) 1 APLJ (HC) 447 6 


R. Venugopal Reddy, for Petifioner in 
W. P. No. 8478 of 1981 and Respondent 
No. 4 in W. P. No. 2344 of 1982; C. Poor- 
niah, for Petitioner in W. P. No. 2344 of 
1982 and Respondent No. 2 in W. P. No. 
8478 of 1981; The Govt. Pleader for Excise, 
for Respondent No. 1 in W. P. No. 8478 of 
1981 and Respondents Nos. 1 and 2 in W. P. 
No. 2344 of 1982. 


@RDER :— M. S. N. Charities, Kakinada 
was founded by one Malladi Satyalinga 
Naicker by his last will and testament in the 
year 1912. Under the will, he nominated his 
adopted son Malladi Subramanyam, one P. 
Govindarajulu, D. Seshagiri Rao Pantulu and 
K. Adeyya Reddy as trustees, giving an ad- 
ditional vote to D. Seshagiri Rao Pantulu and 
on his demise his adopted son. Each of the 
trustees was given the riglit to nominate his 
successor; in the event of any one of them 
dying without nominating, the other surviv- 
ing trustees were to select and’ nominate the 
trustees. Under the will the number of 
trustees was- not to be less than two at any 
time. If at any time, all the trustees die 
without nominating their successors, the 
management of the Charities was to- vest in 
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the head of the founder’s family 
Naicker’s family. 


2. In the course of time the offices of all 
the trustees excepting that of the founder’s 
family passed into the hands of strangers to 
the original will. After the death of Malladi 
Subramanyam, the adopted son of the foun- 
der, Subramanyam’s son succeeded as the 
trustee and after him, his wife functioned as 
trustee, during the petitioner’s minority. After 
the petitioner attained majority he was re- 
cognised as a trustee under Section 20 of the 
Endowments Act 17 of 1966. 


3. The other trustees in the office were 
those belonging to the families of Lakkaraju, 
Durisetti and Pyda. It is complained before 
me that during the tenure of Sri K. 
Vasudeva Rao as Commissioner of Endow- 
ments, members of these families. were re- 
cognised as hereditary trustees for reasons 
not lawful. One Voleti Sambamurthy ap- 
pears to have filed O. A. in the year 1978 
under Section 77 (c) of the Act before the 
Deputy Commissioner, Endowments, Kaki- 
nada, seeking a declaration from the Deputy 
Commissioner that the members of Lakkaraju, 
Durisetti and Pyda families were not and 
could not be hereditary trustees of M. S. N. 
Charities. That disputé is still pending. 

4, Now the Government exercising its 
powers under Section 15 (1) of the Endow- 
ments Act passed G. O. Ms. 1606 Revenue 
Endowments V-1) Department dated 24-10- 
1981 appointing these persons to the Board 
of Trustees as non-hereditary trustees and 
Sri Pyda Chalamaiah under Section 17 (2) 
of the Endowments Act as the Chairman of 
the Trust Board. G. O. Ms. No. 1606 dated 
24-10-1981 reads as follows: 


“ORDER” 


“Under Clause (a) of sub-sec. (i) of Sec- 
tion 15 of the Andhra Pradesh Charitable 
and Hindu Religious Institutions and Endow- 
ments Act 1966 (Andhra Pradesh Act 17 of 
1966) the Government of Andhra Pradesh, 
hereby constitute a Board of Trustees in res- 
pect of Sri M. S. N. Charities, Kakinada 
with the following members as non-hereditary 
trustees of the said Board. The non-heredi- 
tary trustees so appointed will hold office for 
a period of three years from.the date of this 
arder :— 

1. Sri M. Venkataramana, M. L. A. 

2. Smt. Y. Savithri Devi, Ex. M. L. A. 

3. Dr. D. V. Rama Rao, Kakinada. 

4. Sri M. Veerabhadrarao, Advocate, Kaki- 

nada. 

5. Sri T. Bullaiah, M. A, B. Ed., Ex. 

M. L. G: Rajahmundry. - 


i. e., 
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6. Sri I, V. Subbarao, Retd. DSP, Gandhi- 
nagar, Kakinada. 

7. Sti Cherukuvada Venkatarathnam, Ex. 
M. L. A, Kondeyaram, Pithapuram 
Taluk, E. G. Dist. 

8. Dr. P. V. N. Raju (Educationist) Rama- 
raopet, Kakinada. 


9. Dr. Kondeti Subbarao, Achutapuram, 
Kakinada. 

10. Sri T. S. L. Naickar, Advocate, Kaki- 
nada. 


Under Clause (b) of sub-section (2) of Sec- 
tion 17 of the said Act, Government. nomi- 
nate by rotation, Shri Pyda Chalamaiah as the 
Chairman of the Trust Board, constituted 
above. 
(By order and in the name of the Governor 
of Andhra Pradesh) 
N. Raghavan, 

Spl. Secretary to Government”. 
Challenging the above order of the Govern- 
ment two writ petitions have been filed. 
W. P. No. 8478/81 has been filed by Sivaram 
Naicker belonging to the family of Malladi 
Setyalinga Naicker, the founder, challenging 
the validity of the aforesaid G. O. Ms. 
No. 1606 in so far as it relates to the nomina- 
of the 2nd respondent Pyda Chalamaiah ag 
the Chairman of the Trust Board. 

5. It is argued before me that the 2nd 
respondent Pyda Chalamaiah was not and 
can never be regarded as a hereditary trustee 
of the above Charities as his ancestors were 
not one of the trustees nominated by the 
founder, Naicker. It is also argued that 


-there must first be an adjudication on this 


point under Section 77 (1) (c) of the Endow- 
ments Act on the basis of which alone the 
Government can act and exercise its powers 
under Section 17 (2) (b) of the Act. 

6. Taking the second point first, I say 
that the Government cannot by its own ac 
confer hereditary trusteeship on any person 
whomsoever it chooses and the Government 
is not the authority to decide that question: 
Only the Deputy Commissioner under Se 
tion 77 (1) (c) is competent to decide such a 
question. I have so held in Writ Petns. Nos 
301 and 437 of 1979% and I still hold that 
view. But in this case it is admitted by the 
writ petitioner himself that the Pyda family 
had been recognised as hereditary trustee at 
least during the time of K. Vasudeva Rao 
which was. some years back and that a dis- 
pute in fact has been filed by Sambamurthy 
under Section 77 (1) (c) of the Endowments 
Act in the year 1978. The Government, in 
those circumstances, did not, in my opinion, 


* Reported in (1979) 1 APLI (HC) 447. 
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assume for the first time the right to decide 
any dispute regarding hereditary trusteeship 
to a trust. It is merely following five or six 
decade old practice. It, merely giving effect 
to a situation then prevailing and acting 
upon it issued the impugned G. O. Ms. 
No. 1606. Such an act cannot be called ex- 
ecutive high-handedness. Whether the act it- 
self is law, can only be decided by a com- 


plicated consideration of law and practice _ 


prevailing over five decades. Till that time 
the Government did no more than follow the 
existing procedure and in my view, the Gov- 
ernment cannot be blamed for that. 


7. The first question that has been raised 
by the writ petitioner in this case raises a 
serious dispute as to the hereditary trustee- 
ship of Pyda family. Such a question under 
ithe above statute should normally be decid- 
ed by the Deputy Commissioner. It would 
mot be proper for this Court to take over 
‘that jurisdiction which the statute has con- 
ferred on the Deputy Commissioner and de- 
cide who are all the hereditary trustees of 
bis Charities and whether the 2nd respon- 
fdent’s family or the 2nd respondent himself 
iwas a hereditary trustee. In view of the 
bove, I am unable to grant a writ prayed 
or by the petitioner. The writ petition is 
accordingly dismissed without costs. Advo- 
cate’s fee Rs. 100/-. 


8. But I direct the Deputy Commissioner, 
Endowments Department, Kakinada to enter- 
fain any dispute filed under. Section 77 (1) 
of the Endowments Act, within thirty days 
from the date of receipt of this order and 
dispose it of within five months from the 
date of receipt of such dispute along with the 
dispute, which is filed by Sambamurthy, if it 
is pending. 

9. Writ Petition No. 2344/82 had been 
filed by the trustees belonging to Lakkaraju 
family and Durisetty family challenging the 
validity of the above-mentioned G. O. 
Ms. 1606 Revenue (Endowments V-D) De- 
partment dated 24-10-1981. 


10. Sri Poornaiah, the learned counsel 
for the petitioner argued that the appoint- 
ment of ten persons mamed in the above 
-order of the Government as non-hereditary 
trustees is bad, because under Section 15 (1) 
of the Endowments Act the total number of 
persons that may be appointed by the Gov- 
ernment should not. exceed eleven. The 
argument of the learned counsel was that- the 
Government had been given power under 
Section 15 (1) of the Endowments Act to 
constitute a Board of Trustees consisting of 
not less than seven and not more than eleven 
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persons to be appointed by the Government 
and as there were already four hereditary 
trustees, the argument proceeds, that the ap- 
pointment of fen persons under the impugned 
G. O. would make a total number of persons 
to the Board of Trustees fourteen, three 
more than the ceiling limit fixed by the Act. 
This argument of the learned counsel was 
based upon the assumption that the maximum 
number of eleven persons referted to in Sec- 
tion 15 (1) of the Endowments Act would 
take in not only the hereditary trustees but 
also the non-hereditary trustees. The ques- 
tion is whether this contention of Sri Poor- 
naiah is correct. There is no decided case 
on the point and’ the question is to be 
answered on first impressions only which are 
in the matter of statutory interpretation, the 
best impressions generally. Section 15 (1) of 
the Act reads thus: 


“15 (1). Appointment of Board of Trustees 
and the term of office: In respect of a chari- 
table or religious institution or endowment 
included in the list published under Cl. (a) 
of Section 6. 


(a) whose annual income exceeds rupees 
two lakhs, the Government may, in the case 
where there is a hereditary trustee and shall 
in any other case, constitute a Board of 
Trustees consisting of not less than seven and 
not more than eleven persons appointed by 
them; f 


(b) whose annual income does not exceed 
rupees two lakhs, the Commissioner may, in 
the case where there is a hereditary trustee, 
and shall, in any other case, constitute a 
Board of Trustees consisting of not less than 
five and not more than nine persons ap- 
pointed by him.” 


The section uses two crucial words. It 
uses the words ‘constitute a Board of Trust- 
ees’ and also the word ‘appointed’. The word 
‘constitute’ means, according to Webster, ap- 
point. The constitution of Board of Trustees, 
according to this dictionary meaning, would 
take in the appointment to the Board of 
Trustees all those who should be members ` 
of the Board. This is so because a Board of 
Trustees in which the management of the 
trust property is vested under the Act is a 
body that is brought into existence not by 
the will of the founder of the Trust but by 
the provisions of the Act. The membership 
of such a Trust Board can only be by ap- 
pointment. The argument of the learned 
counsel was that as a: membership of a Trust 
Board can only be by an act of appointment 
and as the section speaks of constituting a 
Trust Board by appointment of not more 
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than eleven persons, the power to appoint 
would take in every one, either hereditary or 
non-hereditary trustee. According to this 
argument the impugned order which ap- 
pointed 10 non-hereditary trustees would be 
bad if to the number ten are added the four 
hereditary trustees. The argument is at- 
tractive and the best thing that can be said 
in support of this argument is that the two 
words ‘constitute’ and ‘appointment’ used by 
Section 15 would lend literal support to this 
argument. The appointment referred to by 
Section 15 would take in even hereditary 
trustees because even a hereditary trustee 
cannot acquire membership in a Board of 
Trustees under the Endowments Act except 
by any act of appointment. If admission to 
a Trust Board requires a positive act of ap- 
pointment by the Government it would be 
logical to hold that the last words in Sec- 
tion 15 (a) “eleven persons appointed” would 
take in hereditary trustees. If so the Gov- 
ernment should, in exercising its appointing 
power, obey the limitations of ceiling imposed 
by Section 15 (1) of the Act on the exercise 
of that power. It follows from the above 
that the constitution of a Board of Trustees 
with a maximum number of eleven persons 
would be invalidation of Section 15 of the 
Act as interpreted above. 


11. But this attractive and logical argu- 
ment deriving its support from the literal 
meaning of the words used in Section 15 (1) 
of the Act when accepted and applied to con- 
crete cases would lead to such astonishing 
results that should deter any Court from 
giving effect to it. In other words its logical 
strength should act as its strongest repellant. 
A hereditary trustee who occupies the post 

.Jof a trustee by reason of the founder’s will 
has a right to manage the trust property in- 
dependant of the Statute. 
Act proceeds on that basis. This basic as- 
sumption of the Act runs exactly counter to 
the argument of the learned counsel regard- 
ing the meaning to be given to Section 15 (1) 
of the Act. If the power of appointment 
under Section 15 (1) is taken as comprehend- 
ing hereditary trustees also it would mean 
that the Government would be free to choose 
or reject all or any hereditary trustee to be 
a member of the Board of Trustees. Such 
a freedom given to the Government would 
imply that the Government possessés the 
right under the Endowments Act to exclude 
a hereditary trustee from the management of 
the trust and from the enjoyment of his 
right under the Trust. As there is nothing 
jin the Act compelling the Government te 
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appoint any hereditary trustee to a Board of 
Trustees the Government would be justified 
in the event to refuse to appoint any one or 
more of the hereditary trustees to the Trust 
Board. The result would be that all the 
hereditary trustees can be effectively exclud- 
ed from the management of the trust - pro- 
perty by a mere refusal of the Government 
to appoint them to the Trust Board. The 
question is whether this could ever have 
been the intention of the legislature in 
enacting Section 15 (1) of the Act. Con- 
Sidering the purposes of the Endowments 
Act which are not to deprive the hereditary 
trustees of their right tò manage the trust 
properties, I think it proper to give to the 
language used in Section 15 (1) of the Act, 
a meaning and an operation that confines the 
Government’s power of appointment under 
Sec. 15 (1) to non-hereditary trustees only, 
leaving the right of the hereditary trustees 
to become members of the Trust Board to 
the automatic operation of their offices. In 
that meaning the hereditary trustees should 
become members of the Board of Trustees 
ipso facto along with the non-hereditary 
trustees without any order of appointment by 
the Government and the power of the Gov- 
ernment to appoint which is subject to a 
ceiling limit of eleven persons would operate 
only to the power of appointing non-here- 
ditary trustees. As any other meaning to 
Section 15 (1) would involve profoundly 





> fundamental changes in the concept of here- 


ditary trustees and such changes can only be 
brought about in by clear and express words 
and not by a sidewind and as such words 
are absent in S. 15 (1), I reject the conten- 
tion of the petitioner to the effect that the 
power of appointment under S. 15 (1) of the 
Act takes in hereditary trustees also. 


12. It is no doubt true that under Sec- 
tion 17 (2) (b) of the Endowments Act, the 
Government has to appoint a hereditary 
trustee by rotation as a Chairman of the 
Board of Trustees, But this view at best be 
an answer to have the rights of one here- 
ditary trustee at a time, but would provide 
no safeguards to the rights of hereditary 
trustees where there are more than one. 


13. In view of the above, the first argu- 
ment advanced by Mr. Poornaiah is reject- 
ed. 


ł4. It is next argued by Mr. Poornaiah 
that the second portion of the above G. O. 
appointing Pyda Chalamaiah as Chairman 
of the Board of Trustees is inconsistent with 
the requirements of S. 17 (2) {by of the Act. 
According to the argument of the Jearned 
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counsel, S. 17 (2) (b) requires not only a 
hereditary trustees to be nominated as 
Chairman of the Board of Trustees but 
would also require the mention of the period 
for which he should hold office as Chairman 
and who are all the other trustees that 
Should take the office of the Chairman by 
rotation. It appears to me that the language 
of S. 17 (2) (b) read with sub-clause (3) (b) 
of the Act would not require so much 
from the Government. It would be a suffi- 
cient compliance of the requirements of Sec- 
tion 17 (2) (b) to appoint one of the here- 
ditary trustees by rotation to be the Chair- 
man. Such an appointment may under Sec- 
tion 17 (2) (b> be for a statutory period of 
|three years as fixed by S. 17 (3) (b) of the 
Act, Such an appointment can neither be 
Be a longer period nor for a shorter period. 
It can only be for a full term of three years. 
'There is therefore no legal requirement to 
state this obvious. If so, there would be no 
need either to mention how long Pyda 
Chalamaiah would hold the office, nor in 
my opinion, there is any need to mention 
Chalamaiah’s successor. In conceivable cases 
the mentioning of a successor to take office 
after three years may become impossible. 
iin view of the above, I reject this conten- 
tion also. 


15. The Writ Petition No. 2344/82 is ac- 
cordingly dismissed, but in the circumstances 
withdut costs. 





Petition dismissed. 
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Makireddy Ramayyamma, Petitioner v. 
Menti Kamalakararao, Respondent. 

Civil Revn. Peto. No. 1144 of 1980, Dy/- 
6-8-1982. 

Civil P. C. (5 of 19908), 
Amendment of plaint — 


0.6 R. 17 — 
Application for 


amendment taking away suit from Cowts 
jurisdiction — Such Court has jurisdiction 


to decide i on merits. (1971) 1 APLY 375, 
Not Foll. 


When a suit is filed in a Court empowered 
to try it, it is only that Court that is com- 
petent to decide whether the amendment ap- 
plied for should be allowed or refused on 
merits. The consideration as to whether sub- 
sequent to the amendment the Court would 
still continue to have pecuniary jurisdiction 
does not arise at that stage. If asa result 
of the amendment the suit valuation exceeds 


IZ/IZ/D979/82/WNG 


M. Ramayyamma v. M. Kamalakararao 


A.P, tl 


the pecuniary jurisdiction of the Court, it 
would naturally return the plaint for pre- 
sentation in the proper Court. It will not, 
therefore, be right for the Court to  refusa 
the amendment merely on the basis that if 
the amendment is allowed, the suit would 
be beyond its pecuniary jurisdiction. ILR 
(1971) Andh Pra 188, AIR 1949 Mad 208 


and AIR 1970 Mad 247, Foll; (197D 1 
APLJ 375, Not Foll. (Para 1) 
Cases Referred: Chronological Paras 
ILR (197:) Andh Pra 188 I 
(1971) 1 APLJ 375 f 1 
AIR 1970 Mad 247 1 
AIR 1949 Mad 208 L 


C. Poornaiah, for Petitioner; R. V. Subba 
Rao, for Respondent. 

ORDEN :— The ‘plaintiff filed the suit for 
eviction of the respondent-defendant and for 
recovering certain amount as arrears of rent. 
As the defendant denied the tenancy, the 
plaintif applied for amendment of the plaint 
seeking relief of possession and for recover- 
ing the amount in the alternative as damages 
for use and occupation. In the proposed 
amendment he valued the property at Rupees 
7,000/- and for purposes of court-fee, he 
valued the property at Rs. 5,250/-. The 
learned District Munsif refused to allow the 
amendment on the ground that the scope of 
the suit will be altered and that the amend- 
ment was applied for when the suit reached 
the stage of trial. The plaintiff who ini» 
tially filed the suit on the basis that the de- 
fendant was a tenant sought the amendment 
to recover possession of the property on the 
basis of title. The plaintiff has not put for- 
ward any new case. He is only asserting 
his title to the property and the only effort 
he was making was that even if the defen- 
dant is not a tenant, the defendant has to 
deliver possession of the’ property in favour 
of the plaintiff and pay the amount as 
damages for use and occupation. The delay 
is not such as to warrant refusal of the am- 
endment applied for. It appears from the 
order under revision that the District Mun- 
Sif entertained a doubt as to the real market 
value of the property. It is open to him to 
assess the real market value and then require 
the plaintiff to pay the deficit court-fee if 
any. It is submitted that if the property 
was correctly valued, it will take the suit be- 
yond the pecuniary jurisdiction of the Dis- 
trict Munsif’s Court and the amendment 
should not therefore be allowed. In sup- 
port of this submission reference is made to 
the decision reported in Padmanabha Talkies 
v. M/s. Gowthami Pictures, (1971) 1 APLJ 
375 Ramachandra Rao, J., held that in suck 
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eases the proper procedure is to return the 
plaint and the amendment petition for pre- 
sentation to the proper Court having juris- 
diction for consideration of the amendment 
application. Parthasarathi, J., in B. Ranga 
Rao v. American Refrigerator Company, 
ILR (1971) Andh Pra 188 expressed a con- 
trary view. According to Parthasarathi, J., 
the District Munsif in whose Court the plaint 
was originally presented continues to have 
jurisdiction till the amendment is allowed. 
After the amendment is allowed, it is for the 
District Munsif to consider whether he still 
retains the pecuniary jurisdiction to continue 
with the trial of the suit. If the District 
Munsif finds the suit to be beyond his pecu- 
niary jurisdiction, it is for the District Mun- 
sif. to return the plaint for presentation to 
the Court having pecuniary jurisdiction to 
try the suit with the amended plaint. This 
view expressed by Parthasarathi, J., is based 
on'an earlier decision of the Madras High 
Court reported in Bhavani v. Mangamma 
(AIR 1949 Mad 208) and the same view was 
also expressed by the Madras High Court 
in M. Allauddin v. P. S. Lakshminarayanan, 


AIR 1970 Mad 247. In between the two - 


conflicting views expressed by Ramachandra 
Rao, J., and Parthasarathi, J., I prefer to 
agree with the view expressed by Partha- 
sarathi, J., as it is in accordance with the 
practice that is uniformly followed in the 
subordinate Courts in matters of amendment 
of pleadings. When the suit which was ori- 
ginally filed could be tried by the District 
Munsif, it is only the District Munsif that 
is ‘competent to decide whether the amend- 
ment applied for should be allowed or refus- 
ed on merits. The consideration as to whe- 
ther subsequent to the amendment the Dis- 
trict Munsif would still continue to have 
pecuniary jurisdiction does not arise at that 
stage. If as a result of the amendment the 
suit valuation exceeds the pecuniary jurisdic- 
tion of thé District Munsif, he would natu- 
ally return the plaint for presentation in the 
proper Court. It will not therefore be right 
for the District Munsif to refuse the am- 
endment merely on the basis that if the am- 
endment is allowed, the suit would be be- 
yond his pecuniary jurisdiction. The im- 
pugned order is accordingly set aside and 
the District Munsif is directed to permit the 
plaintiff to amend the plaint. It is open to. 
the District Munsif if he is not satisfied with 
the valuation proposed by the plaintiff, to 
get the property valued. If on such re- 
valuation he finds that he still has pecuniary 
jurisdiction, he will proceed with the trial of 
the suit after giving an opportunity to the 
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defendant to file any additional written state- 
ment regarding the valuation of the property. 
The Revision is accordingly allowed with no 
order as to costs. 

Revision allowed. 
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SEETHARAMA REDDY, J. 

Andhra Pradesh Transport Co., Vijaya- 
wada, Petitioner v. Ghansyamdas Thosniwal, 
Respondent. 

Civil Revn. Petn. No. 4883 of 1981, 
29-7-1982.% 

A. P. Buildings (Lease, Rent and Eviction) 
Control Rules (1960), Rule 23 — Notice to 
tenant before execution -— Necessity of. 

The tenant is not entitled to a notice even 
in cases where the execution petition is filed 
beyond 2 years much less beyond 6 months, 
excepting in a case where the applica- 
tion is made against the legal representative 
of a party to the decree as contemplated 
under Rule 23 (4), C. P. C. (Para 4) 

T. S. Harinath, for Petitioner; C. P. 
Sarathy, for Respondent, 


ORDER :— The Revisionist is the tenant. 
The sole rather important point that is raised 
by the learned counsel for the petitioner, is. 
whether the tenant is entitled to a notice 
before the execution is ordered at a time 
when the execution petition is filed beyond 2. 
years. It has been submitted by the learned 
counsel that there is no authoritative pro- 
nounctment on this aspect. The argument is 
that admittedly the execution petition has 
been filed beyond 2 years and since there is 
no specific rule framed under the Act govern- 
ing the situation, the provisions enacted in 
Order XXI, Rule 22, C. P. C. are attracted 
which provides for a notice to be given to 
the judgment-debtor before any execution is 
ordered. Hence the order which has been 
‘made on the execution petition filed by the 
respondent is admittedly without any notice 
and the same will have to be set aside. 
Rule 23 of the Rent Control Rules framed 
under the A. P. Buildings (Lease, Rent and 
Eviction) Control Act, 1960 reads as 
follows :— 


“Rule 23. (1) Every application for the ex- . 
ecution of the orders passed under this Ac! 
shall be in writing signed and verified by the 
decreeholder and filed before the Controller 
within six months from the date of the order 


Dj- . 








* To revise order of Court of Rent Control-. 
ler, Vijayawada, Dj- 5-12-1981. 
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accompanied by a. certified copy of the order 
concerned together with the necessary pro- 
cess fee. 

(2) On receipt of an application for the 
execution of orders as provided by sub- 
rule (1), the Controller shall ascertain whe- 
ther all the requirements have been complied 
with; and if they have not been complied, 
the Controller may reject the application or 
may allow the defect to be remedied within 
the time to be fixed by him. 
` (3) Where the application is admitted, the 
Controller shall enter in the proper register 
a note of the application, of the date on 
which it was made and shall subject to the 
provisions hereinafter contained allow execu- 
tion of orders. 

(4) Where the application for execution is 
made by or again the legal representative of 
a party to the order, the Controller shall 
issue a notice to the person .or persons con- 
cerned directing him to show cause as to why 
the application should not be complied with. 

(35) to (8) 

Provisions enacted in Order XXI, Rule 22 
may also profitably be extracted hereunder: 

“Order XXI, Rule 22 (1) where an appli- 
cation for execution is made— 

(a) more than two years after the date of 
the decree, or 

(b) against the legal representative of a 
party to the decree, or where an application 
is made for execution of a decree filed under 
the provisions of Section 44-A, or 

(c) against the assignee or receiver in in- 


bee sse oso 


solvency “where the party to the decree has - 


been adjudged to be an insolvent.” 

2. A reading of sub-rules (1) to (4) of 
Rule 23 of the Rent Control Rules makes it 
abundantly clear that the Legislature did not 
intend to enact a provision enabling the 
judgment-debtor to have a notice before the 
execution is ordered: this is so even if the 
execution is levied beyond 6 months, There 
is no dispute by the learned counsel for the 


petitioner that any notice is required in case ` 


the execution petition is filed not only within 
6'months but even within 2 years. But the 
provision enacted in sub-rule (4) of Rule 23 
provides a clue-as to under what circum- 
stances a notice will have to be given to the 
judgment-debtor before the execution petition 
is’ ordered. Sub-rule (4) follows sub-rule (Ð 
of Rule 23 and therefore, the intention af 
the Legislature must irresistably be imputed 
to the effect that they did not desire to have 
any notice issued to the pefsons inoluding 
the judgment-debtor uther than the legal re- 
presentatives as a under sub- 
rule (4) 
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3. Yet another aspect.: We find thrée 
contingencies laid down under Order XXI, 
Rule 22. One of such contingencies is when- 
ever execution application is made against- 
the legal representative of a party to the de- 
cree, a notice shall go. The Legislature cer- 
tainly must be imputed with the knowledga 
of the provisions enacted in Order XXI, 
Rule 22 (1) of the three varied contingénoies 
under which a notice must be given if the 
execution petition is filed beyond 2 years. It 
that be so, the Legislature having had the 
knowledge of Rule 23 (1) along with the 
proviso where the powers specifically had 
been conferred upon the Court to condone 
the delay where the execution petition is filed 
beyond 6 months could have enacted a pro» 
vision similar to Rule 22 of Order XXI, Civil 
P. C. in respect of the execution petition 
filed beyond 6 months, specially so when 
such a provision has been explicitly made 
under sub-rule (4) of Rule 23 of the Rules. 


4. In my undoubted view therefore, tha 
Legislature by implication has made a proviy 
sion that no notice is necessary even in casoy 
where the Execution Petition is filed beyond 
2 years much less beyond 6 months except- 
ing in a solitary instance contemplated under 
sub-rule (4) of Rule 23. In the circum: 
stances, I am not -persuaded to accede to tho 
submission made by the learned counsel for 
the petitioner. I therefore, do not see any 
irregularity, impropriety and illegality in the 
order under revision warranting interference 
with the same. The Civil Revision Petition 
is accordingly dismissed. No costs. The 
petitioner, however, is allowed 3 months time 
from today tc vacate the premises provided 
he regularly continues to pay the rent as 
agreed. 

Revision dismissed. 
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K. D. Nagappa, Petitioner v. Sannakka, . 
Respondent, 


C. R. P. No. 2033 of 1982, D- 15-7-1982.% 


Provincial Insolvency Act (5 of 1920), S. 9 
— Petition under — Maintainability — Even 
single creditor can maintain petition — Single 
decree for maintenance passed in favour o? 
wife and her minor child — Amount not 
paid by husband in spite of repeated demands 
— Property alienated: by husband in favour 


Pee eli iy eee cE RA ONS PERE RR PE Ca 
* To revise the ane of Ist Addl. Dist, Judge, 
Kurnool in A. S. No. 174 of 1980. 
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of his relatives — Petition by 
Section 9, maintainable. 

A single crediter can maintain insolvency 
petition. Hence, where a single decree for 
maintenance was passed in favour of the 
wife claiming maintenance for herself and 
her minor child the petition under Section 9 
for adjudicating her husband as insolvent 
would be maintainable when the husband in 
spite of repeated demands did not pay the 
amount and in order to defeat her rights 
alienated his property in favour of his rela- 
tives. There were two decrees in effect 
though drawn up under a single decree. Even 
otherwise the petition would be maintainable 
as a single creditor can maintain insolvency 


wife wader 


petition. (Para 6) 
Cases Referred : Chronological Paras 
AIR 1977 Andh Pra 346 : (1976) 2 APLI 

(HC) 114 2,4 
(1969) 2 Andh WR 274 2 
AIR 1968 Mad 216 2, 6 


AIR 1967 Andh Pra 243 : (1966) 2 Andh WR 


93 2 
AIR 1958 Cal 319 2 
AIR 1935 Rang 284 2 


M. V. Ramana Reddy, for Petitioner; 
R. V. Subba Rao, for Respondent. 

ORDER :— In this revision the sole but 
important point that arises for determination 
is as to whether a single creditor can levy 
the insolvency proceedings against the deb- 
tor. The relevant facts in brief are: The 
petitioner herein is the husband of the res- 
pondent. The respondent filed a petition 
under Section 9 of the Provincial Insolvency 
Act, 1920, against the petitioner herein to 
adjudge him as insolvent. She had filed 
earlier a petition in M. C. 11/66 before the 
Judicial First Class Magistrate, Adoni, 
claiming maintenance for herself and her 
minor daughter and the same was allowed 
by his order dated 17-2-1967 fixing mainten- 
ance amount of Rs. 60/- and Rs. 20/- per 
month to herself and her minor daughter 
respectively. In spite of repeated demands, 
the petitioner did not pay and consequently 
the respondent had to resort to steps for the 
realization of the amount for which the peti- 
tioner was sent to jail. The petitioner also 
in order to defeat the rights of the respon- 
dent and her minor daughter alienated all 
his lands on 11-5-1967 for a consideration 
of Rs. 6,500/- in favour of his mother, sister 
and the maternal aunt. He also alienated 
two residential houses to them. “All these 
transactions were nominal and were intended 
to defeat the rights of the respondent. It is 
also quite apparent from the nature of the 
transactions as they were made only subse 
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quent to the maintenance amount was order- 
ed by the Court. Thus, the petitioner has 
committed acts of insolvency. Therefore. ke 
is liabie to pay a sum of Rs. 1,500/- to the 
respondent and her minor daughter towards 
maintenance. Hence the petition by tke 
respondent herein for adjudicating -the peti- 
tioner herein as insolvent be ordered. The 
petitioner resisted this stating that the respon- 
dent instituted various cases against the peti- 
tioner and in order to resist the same tha 
petitioner had to incur debts, and that apart 
the petitioner had to attend various Courts 
frequently and so he could not cultivate the 
lands, and so for all these reasons the peti- 
tioner had to sell the properties in order to 
discharge the same. Further the respondent 
is not a creditor within the meaning of Sec- 
tion 9 of the Provincial Insolvency Act and 
inasmuch as the petitioner underwent im- 
prisonment for a period of one month due 
to his failure to pay maintenance amount, 
the obligation is discharged and therefore 
the respondent is not entitled to fall back 
upon the claim. The ist Court allowed the 
relition which was also affirmed by the ap- 
pellate Court. Hence, this revision petition. 

2. The sole point that is canvassed by the 
learned counsel for the petitioner is that the 
single creditor cannot successfully maintain 
insolvency ` petition against the debtor fop 
which he relied upon the following decisinns . 
In Sanjeevi Reddy v. Ellappa Reddy, (1966) 
2 Andh WR 93 : (AIR 1967 Andh Pra 243 
at p. 245) Gopalarao Ekbote, J., held: 

s. .. I am clearly of the opinion that 
Section 6 (b) applies only when a debtop 
transfers his property with a view to defeat 
or delay all the creditors. Where therefora 
a debtor transfers his property to any credi- 
tor of his and pays out of the sale proceedg 
some of his creditors the transfer not being 
one with an intent to defeat or defraud all 
the creditors, the transfer does not amount 
to an act of insolvexcy on the part of the 
a within the meaning of S. 6 (b) of tho 

ct.” 

It was further held: 

“Souu A mere finding that the effect of 
a transfer would be to defeat One ¢reditoy 
obviously is insufficient. It must be proved 
if that provision is to be attracted, that as a 
matter of fact the transfer was made with 
an intent to defeat the creditors as a whole.” 
in M. Somiah v. P. Padma Bai, (1969) 2 
Audh WR 274 Kondaiah, J., held: 


“i... the jurisdiction of the Insolveacy 
Court could be exercised only, if there are 
more than one creditor and not otherwise.” 
In Maung Nyua Tin v. Saw Eu Hoke, AI® 


a 
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1935 Rang 281 a Division Bench of the Ran- 
goon High Court held: 

“Moreover under Section 6 (d) of Provin- 
cial Insolvency Act, it is an essential feature 
of an act of insolvency that the act should 
be done with intent to defeat or delay the 
creditors generally of the debtor. It is in- 
sufficient to allege or to prove that the act 
was done with intent to defeat or delay any 
particular creditor......... and an attempt by a 
debtor to deprive any one creditor of the 
fruits of a decree against him is not an act 
of insolvency.” 

In Niyati Bhusan v. Bejoy Chandra, AIR 
1958 Cal 319 a Division Bench of the Cal- 
cutta High Court held {para 9): 

a-v... in Order that a creditor may file 
an insolvency petition against a debtor on 
the ground that he has committed an act of 
insolvency by transferring his property it 
must be shown that the transfer was made 
with intent to defeat or delay the creditors 
of the debtor generally and not some parti- 


cular creditor or creditors.” 





In Sarangapani v. Perumal, AIR 1968 Mad. 


216 a Division Bench of the Madras High 
Court, wherein a single creditor as there were 
no creditors to the debtor, filed an applica- 
dion under Section 9 for adjudication of the 
debtor as an insolvent and also under See- 
tion 6 (d) (ii) and (iii) of the Provincial In- 
solvency Act, after referring the decision in 
Maung Nyun Tin v. Saw Eu Hoke (AIR 
1935 Rang 281) cited supra, held (para 6): 
“But, we are clearly of the opinion that 
this argument is fallacious. When we pro- 
ceed into the facts of, AIR 1935 Rang 281, 
we see that there were several creditors of 
the parties concerned, and that the attempt 
was only to defeat or delay the execution of 
the decree of one particular creditor, who 
was clearly attempting to run a race ahead 
of the rest. But, on the facts of the present 
case, this proposition cannot apply, for, here 
we have only the sole creditor, who repre- 
sents in himself the general body of credi- 
tors. We think it is obvious that a man may 
attempt to elude or evade a particular credi- 
tor amongst several creditors, for reasons of 
his own, which may not at all amount to an 
act of insolvency; for instance, that parti- 
cular creditor may be obnoxious in pursuing 
methods in realizing his debt, even though 
the debtor has sufficient means to pay off ail 
the creditors. The decision cited has to be 
clearly distinguished, for, in the present case, 
there is only the sole creditor, and the ap- 
pellant . definitely attempted te evade this 
creditor, who represents the general body of 
creditors, by departing from his dwelling- 


K. D. Nagappa v. Sannakka 


ALF. 15 


house. and usual place of business, and by 
secluding himself. p 

In G. Ramchander v. Collector, Excise 
Hyderabad, (1975) 2 APLY ŒC) 114 : (AIR 
1977 Andh Pra 346) a Division Bench of this 
Court, wherein the decision of Gopalrao 
Ekbote, J., in Sanjeevi Reddy v. Ellappa 
Reddy, 1966 (2) Andb WR 93 : (AIR 1966 
Andh Pra 243) cited supra, was not cited 
and therefore did not discuss the implication 
of the said decision, but the decision of 
Kondayya, J., in Somiah v. Padma Bai 
(1969 (2) Andh WR 274) cited supra was 
cited and after referring to the said decision 
held (para 5 of AIR): 


“The question of maintainability of an in- 
solvency petition against a single creditor 
came up for consideration in Somiah v. 
Padma Bai (1969-2 Anda WR 274). That 
was a case arising under the Hyderabad In- 
solvency Aci, But the material provisions of 
that Act are almost identical with the provi- 
sions of the Provincial Insolvency Act. The 
learned Judge, noticing the werds “debts’ 
and ‘creditors’ used in several of the provi- 
sions, opined that “as far as the scheme of 
the Hyderabad Insolvency Act as well as the 
scheme of the Provincial Insolvency Act, 
1920 are concerned, the very purpose of the 
exereising of the insolvency jurisdiction, in 
any given case, is only for the benefit of the 
body of the creditors and not for the benefit 
of any single creditor.” We are unable to 
endorse the view of the learned Judge in that 
ease. The object of enacting the insolvency 
law is to give relief to a debtor, who is 
unable to discharge the debts and protect 
him from harassment by his creditors and 
also to prevent a scramble among creditors 
to somehow get at the assets of debtor 
fraudulently or in collusion between creditor 
and debtor. The Act alse provides a machi- 
nery by which the claims of genuine credi- 
tors could be equitably met. We see no spe- 
cial significance in the legislature using the 
words ‘creditors’ and ‘debts’. From the mere 
use of those words in plural, the object or 
the underlying policy of the insolvency law 
cannot be ascertained. The schem2, object 
and purpose. of the Act can be ascertained 
on a proper construction of the relevant 
provisions. The expressions ‘creditor’ and 
‘debtor’ have been defined, ‘Creditor’ in- 
cludes a decree-holder, ‘debt’ includes a judg- 
ment-debt and debtor includes a judgment- 
debtor. Section 6 details the acts of ine 
solvency in each of the cases enumerated in 
Cls. (a) to: (h). Sec. 7 entitles a: creditor or 
debtor to make an application. for adjudicat- 
ing a debtor as insolvent. A. debtor can: file an 


{6 A.P. 


application if he commits an act of in- 
golvency. Section 10 lays down the condi- 
ffons to be satisfied to entitle a debtor to 
present an insolvency petition...........” 

Ý further held (para 5): 

“Therefore, no special significance need be 
attached to the words ‘debts’ or ‘creditors’ 
nsed in several of the provisions of the, Pro- 
yincial Insolvency Act.” 

3. Before answering, however, the ques- 
tion raised herein, relevant statutory provi- 
sions may be noticed : . 

Section 6 reads as under: 

“6, A debtor commits an act of in- 
solvency in each of the following cases, 
namely :— 

(a) if in (India) or elsewhere, he makes a 
transfer of all or substantially all his pro- 
perty to a third person for the benefit of his 
creditors generally; ° 

(b) if, in (India) or elsewhere, he makes a 
transfer of his property or of any part there- 
of with intent to defeat or delay his credi- 
tors; . 

(c) if, in (india) or elsewhere, he makes any 
fransfer of his property, or of any part there- 
of, which would, under this or any other 
enactment for the time being in force, be 
void as a fraudulent preference if he were 
adjudged an insolvent; 

(d) if, with intent to defeat or delay his 
ereditors,— 

(i) he departs or remains out of (the terri- 
tories to. which this Act extends), 

(ii) he departs from his dwelling house or 
usual place of business or otherwise absents 
Himself, 

(iii) he secludes himself so as to deprive his 
creditors of the means of communicating 
with him; 

(e) if any of his property has been sold in 
execution of the decree of any Court for the 
payment of money; 

(f) if he petitions to be adjudged an in- 
solvent under the provisions of this Act; 

{g) if he gives notice to any of his credi- 
tors that he has suspended, or that he is 
about to suspend, payment of his debts; or 

(h) if he is imprisoned in execution of the 
decree of any Court for the payment of 
money.” 
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Section 7 reads as under: - 
“Subject to the conditions specified in this 
Act, if a debtor commits an act of insolvency, 
an insolvency petition may be presented 
either by a creditor ‘or by the debtor, and 
the Court may .on such petition make an 
order (hereinafter called an order of adjudi- 
cation) adjudging him an insolvent.” — 


. against a debtor unless—. 
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Explanation: The presentation of a peti- 
tion by the debtor shall be deemed an act 
of insolvency within the meaning of this 
section, and on such petition the Court may 
make an order of adjudication.” 

Section 9 reads as under: 


“Section 9 (1). A creditor shall not be 
entitled to present an insolvency petition 


(a) the debt owing by the debtor to the 
creditor, or, if two or more creditors join in 
the petition, the aggregate amount of debts 
Owing to such creditors, amounts to five 
hundred rupees, and 
` (b) the debt is a liquidated sum payable 
either immediately or at some certain future 
time, and 

(c) the act of insolvency on which the peti- 
tion is grounded, has occurred within three 
ae before the presentation of the peti- - 

ion.” i 


4. The contention of the learned counsel 
for the respondent is that, in the case on 
hand, it may not be necessary to adjudicate 
upon as to whether a single creditor can file. 
an insolvency petition against the debtor, for _ 
here, admittedly the decree has been granted 
by the learned Magistrate in maintenance 
case, in favour of the respondent, who is the 
wife of the petitioner herein as well as the 
minor child, the daughter of the petitiones, 
separately granting maintenance at the rate 
of Rs. 60/- and Rs. 20/- per month respec- 
tively. If that be so, the argument further 
goes, the question of plurality of the credi- 
tors does not arise, even if it is to satisfy the 
conditions in the case before me is in com- 
pliance with the said requisites, Even other- 
wise, the contention is that as per the deci- 
sion of a Division Bench of this Court in 
G. Ramehander v. Collector, Excise Hydera- 
bad, (1976) 2 APLI (HC) 114:(AIR 1977 
Pra 346) at the instance of even a single 
creditor an insolvency petition is maintain- 
able. 

5. I am (in agreement ?) -with the learned 
counsel for the respondent. 

6. No doubt, the decisions of this Court 
by two learned single Judges, which have 
taken the contra view namely that a single 
creditor cannot institute an insolvency peti- 
tion against the debtor but one such deci- 
sion has been overruled by a Division Bench 
of this Court. Though, it is true that a Divi- 
sion Bench of the Rangoon High Court ag 
well as the Calcutta High Court have taken 
the view at variance with the Division 
Bench’s decision of this Court as well as 
Madras High Court, but in my judgment, 
the view adopted by the Division Bench of 
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this Court as well as Madras High Court, is 
correct. In order to examine the position 
as to‘ whether even a single creditor can file 
an insolvency petition for adjudication of the 


- debtor as insolvent, the object of the Act as 


has been very rightly stated by the Division 
Bench of this Court, is to give relief to a 
debtor, who is unable to discharge the debts 
and protect him from harassment by his 
creditors and also to prevent a scramble 
among creditors to somehow get at the assets 
of debtor fraudulently or in collusion between 
creditor and debtor, of the Madras High 
Court (Sarangapani v. Perumal) (AIR 1968 
Mad 216) cited supra. Now. coming to the 
factual side of the case there are two decrees 
in effect, though drawn up under a single 
decree, one in favour of the respondent, who 
is the wife of the petitioner and another in 
favour of the daughter of the petitioner 
herein, therefore, that obviates the necessity 
of adjudicating as to whether a single credi- 
tor can institute an application for adjudicat- 
ing the debtor as insolvent. Even otherwise, 
I am of the undoubted view that a single 
creditor is certainly entitled to successfully 
maintain the insolvency petition. Viewed 
from any angle the petition filed by the re- 
spondent herein under Section 9 of the Pro- 
vincial Insolvency Act,. is maintainable. In 
the circumstances no interference is warrant- 
ed with the order under revision, and, the 
contentions of the learned counsel for the 
petitioner which are devoid of merit and 
substance are rejected, 





7. In the result, the revision petition is 
dismissed with costs, 
Revision dismissed. 
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K. MADHAVA REDDY, Ag. C. J. AND 
P. A. CHOUDARY, J. 


Chevuru Suryanarayana Reddy and others, 
Appellants v. Government of Andhra Pra- 
desh and another, Respondents. 


Writ Appeals Nos. 744 and 809 of 1981, 
D/- 23-4-1982. 


(A) Land Acquisition Act (i of 1894), Sec- 
tions 17 (4), 4 (1) —, Acquisition by invoking 
urgency clause in Section 17 (4) — Enormous 
delay in taking possession afier publication 
of notification under Section 4 (1) — Notifica» 
ton under Section 4 (1) is vitiated. 

Where the land was sought to be acquired 
dispensing with enquiry under Section 5-A 
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by invoking urgency clause contained in Sec- 
tion 17 (4), but possession was not taken even 
after expiry of long period after issue of 
notification under S. 4 (1), notification under 
Section 4 (1) was liable to the struck down 
on the ground that there was no urgency at 
all. Further, when the land sought to be ac- 
quired was the land of a cultivator who had 
filed declaration as to his surplus land under 
A. P. Land Reforms Act and that was pend- 
ing enquiry and there was Govt.’s direction to 
the Land Acquisition Officers to defer the ac- 
quisition of land from surplus landholders 
until the proceedings under the Act were 
finalised and possession of the surplus land 
was taken from them, even if notifications 
under Section 4 (1) and Section 6 of the 
Land Acquisition Act were issued, the issue 
of notification would show that there was no 
application of mind. Case law discussed. 
(Paras 18, 20) 
The objections referred to in Section 5-A 
are objections to the acquisition of the land 
itself. This procedure envisaged by S. 5-A 
for determining the objections raised by the 
person interested before the land is acquired 
may be dispensed with under Section 17, 
sub-section (4). f the enquiry under Sec- 
tion 5-A is dispensed with in exercise of the 
powers vested in the Government under sub- 
section (4) of Section 17, then immediate 
possession of the land may be taken. But 
then the power under sub-section (4) of Sec- 
tion 17 can be exercised as laid down therein 
only in the case of any land to which in the 
opinion of the appropriate Government, the 
provisions of sub-section (1) or sub-sec. (2) 
are applicable. The condition precedent for 
the application of three sub-sections is that 
it must be necessary to acquire the immediate 
possession of any ‘land for any of the pur- 
poses mentioned therein. Otherwise the 
ordinary rule is that possession of the land 
may be taken only after making an award, 
and the various provisions of the Act 
envisage several steps to be taken prior to 
that which are intended to ensure an op- 
portunity to the person whose lands are 
being compulsorily acquired to raise objec- 
tions, if any, against the proposed acquisi- 
tion; on hearing which and on making an 
enquiry into the same the Land Acquisition 
Authorities may be satisfied that the acquisi- 
tion of that particular land to be inappro- 
priate or unnecessary. Before making an 
award notification under Section 6 has to be 
issued. Notices under Sections 9 and 10 
have to be issued to the persons interested 
and an enquiry has to be made in regard to 
the claim made by the persons interested in 
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the land. The Land Acquisition Collector 
has to determine the true area of the Jand, 
and the amount of compensation which in 
his opinion could be allowed to the land and 
the order of apportionment of the compensa- 
‘tion among the persons interested. It is only 
after an award is made which is declared to 
be final under Section 12, that possession 
of the land may be taken as laid in S. 16. 
Tt is therefore clear that the power to dis- 
pense with the enquiry envisaged by S. 5-A 
can be exercised only when there is such an 
urgency to take immediate possession of the 
land as not to brook the delay of even 30 
days notice being issued to enable the per- 
sons interested to file objections to the ac- 
quisition itself, and the determination of 
such objections, by the Collector. If there- 
fore after dispensing with the enquiry under 
Section 5-A under the plea of urgency, pos- 
session is not taken even after a lapse of 
nearly three years, that would certainly be 
a factor leading to the conclusion that there 
‘was no real urgency justifying the dispensing 
with of the enquiry under Section 5-A and 
that the Acquisition Authorities acted 
mechanically. It- should be further noted 
that if enquiry under Section 5-A is not dis- 
pensed with, then not only the objections 
may be filed by the persons interested and 
the Collector has to determine those objec- 
tions, but, even if their objections are over- 
ruled and a notification under Section 6 is 
issued, until the enquiry into the claim for 
compensation made by the persons interested 
is disposed of by making an award, -posses- 
sion cannot be taken. The person interested 
would have a right to continue in possession 
until then. If the person entitled to remain 
in possession is to be immediately disposses- 
sed there should unquestionably be such an 
urgency to take immediate possession of the 
land which alone justifies the invocation of 
the power under sub-section (4) of Sec. 16 
as not to brook the delay of even a summary 
enquiry. That power cannot be lightly 
exercised. Case law discussed. (Para 7) 


(B) Land Acquisition Act (1 of 18894), Sec- 
tions 4 (1) and 17 (4) — Notification umder 
Section 4 (1) — Failure to publish substance 
thereof simultaneously — Acquisition is 
vitiated — Enquiry dispersed with by in- 
voking urgency clause in Sectiom 17 (4) — 
Immaterial. W. P. No. 5524 of 1978, Dj- 
1-10-1981 (Andh Pra), Reversed; (1977) 1 
Andh WR (HC) 248, Overruled; (1977) 2 
APLI (HC) 289, Not followed. 

If publication of the substance of the 
notification is mandatory, in every case, ir- 
respective of whether Section 5-A enquiry. is 
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dispensed with or not, there is no basis for 
holding that the publication of the notification 
simultaneously or immediately after the: pub- 
lication in the Gazette to be mandatory in a 
case where the enquiry under Section 5-A is 
not dispensed with and not mandatory where - 
it is dispensed with especially when the deci- 
sion to dispense with enquiry under S. 5-A 
is not required by the Statute to be taken 
when publishing the notification under Sec- 
tion 4 (1) and can validly be taken later. If 
thirty days’ time prescribed for filing objec- 
tions is to be computed from the date of 
publication. of the notification in the Gazette, 
any delay in publication of the substance 
thereof in the locality would deprive the per- 
son interested of the full period of thirty 
days allowed by the statute for filing his 
objections and such a delayed publication 
would vitiate the acquisition proceedings. 
W. P. No. 5524 of 1978, D/- 1-10-1981 (Andh 
Pra), Reversed; (1977) 1 Andh WR (HC) 248, 
Overruled; 1977 (2) APLI (HC) 289, Not 
followed. (Paras 46, 47) 
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M. V. Ramana Reddy, for Appellants; 
Govt. Pleader, for Respondents, 


MADHAVA REDDY, Ag. C. J. :— These 
two appeals are directed against the judgment 
of our learned brother Gangadhara Rao, J., 
allowing Writ Petition No. 5524 of 1978 in 
part. 

2. The Land Acquisition Officer, Nellore 
published a notification under S. 4(1) of the 
‘Land Acquisition Act hereinafter referred to 
as the ‘Act’ in the Gazette on 7-10-1978 noti- 
fying the acquisition of an extent of 
Ac. 1-06 cents of lands in Survey No. 314/1 
and 315/B1 of Reddigunta Village hamlet of 
Yellayapalem village belonging to the peti- 
tioners. The substance of the said notifica- 
tion was published in the locality on 17-L1- 
1978. This land was proposed to be acquir- 
ed for providing house sites 
Tribes and economically backward classes 
and for that purpose invoking the powers 
under S. 17 (4), the enquiry under Sec. 5-A 
of the Act was dispensed with. However, in 
view of the guidelines issued by the Govern- 
ment of Andhra Pradesh in their Memo- 
randum No. 1952/G.76-4 Revenue (G) De- 
partment dated 24-7-1976 advising the Land 
Acquisition Officer to defer even after the 
Notification under S. 4 (1) or S. 6 of the 
Act, acquisition of lands from surplus holders 
until the proceeding§ under the Andhra Pra- 
desh Land Reforms (Ceiling on Agricultural 
Holdings) Act are finalised, possession of the 
land in question was not taken. The peti- 
tioner had filed declaration under the Land 
Reforms (Ceiling on Agricultural Holdings) 
Act and the same was. pending enquiry and 
disposed when the above notification was 
published. The petitioner, therefore, called 
in question the proposed acquisition. 


3. It is their case that the Notification 
under S. 4 (1) was not published in the loca- 
lity and he came to know of the proposed 
acquisition only when notice under Ss. 9 (3) 
and 10 of the Land Acquisition Act dated 
14-11-1978 was served on them on 4-12-1978 
calling upon him to file written statements 
regarding their interest in the land and the 
amount-of compensation claimed by them. 
It is their further case that in the declara- 
tion C. C. No. 1317/75/KVR filed by them 
some land was declared as surplus and the 
matter was pending in a C. R. P. No. 6051/ 
78 before the High Court. Even while the 
C. R. P., was pending, as per the deter- 
mination of the Appellate Tribunal, the sur- 
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plus holding of Acs. 55-00 of dry land was 
surrendered to the Government and the Gov- 
ernment took possession of the same. They 
submit that that land is available for assign- 
ment. They challenged the acquisition of 
the land. primarily on two grounds; firstly 
that there was a delay of forfy days in pub- 
lishing the notification in the locality and 
that it vitiated the entire acquisition proceed- 
ings and secondly that the dispensing with 
of the enquiry contemplated under Sec. 5-A 
of the Act was invalid as there was no 
urgency warranting such action. Our learn- 
ed brother Gangadhara Rao, J., while ob- 
serving that the first point was not specifical- 
ly taken in the affidavit, held that even if 
there was such a delay as is complained of, 
it was not fatal to the acquisition proceed- 
ings. The second contention however found 
favour with him and he held that the very 
fact that possession was not taken even up 
to the date of the judgment was proof posi- 
tive of lack of urgency warranting dispensing 
with of enquiry under S. 5-A of the Act. In 
that view of the matter, while upholding the 
Notification under S. 4 (1), he quashed the 
proceedings dispensing with the enquiry 
under S. 5-A and directed the Authorities 
concerned to make an enquiry under S. 5-A 
before proceeding further with the acquisi- 
tion of that land. 


4. Initially only the writ petitioners had 
filed Writ Appeal No. 744 of 1981. At tho 
hearing of that appeal the Government 
Pleader stated that inasmuch as the learned 
single Judge had held against the Land 
Acquisition Authorities in so far as they dis- 
pensed with the enquiry under Section 5-A, 
the Government was also preferring an ap- 
peal. Accordingly Writ Appeal No. 809 of 


1981 was filed and both the appeals were 
heard together by us. 
5. Before determining the question aris- 


ing for consideration in Writ Appeal No. 
744/81 it would be convenient to dispose of 
the issue that arises for consideration in 
Writ Appeal No. 809/81. The learned single 
Judge held that although the Notification 
under S. 4 (1) was published in the Gazette 
on 7-10-1978 even up to the date of judg- 
ment possession was not taken. That itself 
was proof positive of lack of urgency which 
alone could justify enquiry. under Sec. 5-A 
of the Act being dispensed with. 

6 Mr. Ramaswamy learned Government 
Pleader however contends that whether the 
acquisition of a particular land is urgent or 
not has to be decided-with reference to the 
date of notification and not with reference 
and the subsequent delay in or omission to 
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take possession of the land acquired. He 
also contends that the urgency for the acqui- 
sition has to be adjudged having regard to 
the purpose for which it is acquired. 


_ C. Suryanarayana 


7. Section 5-A of the Land Acquisition 
Act envisages an opportunity to be given to 
every person interested in any land notified 
under S. 4. Sub-section (1) as being needed 
or likely to be needed for a public purpose, 
to file his objections, if any, in writing, 
within thirty days after the publication of 
the notification in the locality. It further 
envisages the Collector (Land Acquisition) 
giving an opportunity to the person filing 
objections, or being heard in person Or by 
pleader and requires the Collector to hear 
the objections and make such further enquiry 
as he thinks fit and submit the case for the 
decision of the Government together with 
the record of proceedings held by him and a 
report containing his recommendations on 
the objections. It is on this material that 
the appropriate Government has to take a 
decision which is declared to be final. The 
objections referred to in S. 5-A are objec- 
tions to the acquisition of the land itself. 
This procedure envisaged by S. 5-A for deter- 
mining the objections raised by the person 
interested before the land is acquired may 
be dispensed with under S. 17, sub-sec. (4) 
of the Act. If the enquiry under Sec. 5-A 
is dispensed with in exercise of the powers 
vested in the Government under sub-sec. (4) 
of Sec. 17, then immediate possession of the 
land may be taken. But then the power 
under sub-section (4) of S. 17 can be exer- 
cised as laid down therein only in the case 
of any land to which in the opinion of the 
appropriate Government, the -provisions of 
sub-section (1) or sub-section (2) are appli- 
cable. The condition precedent for the ap- 
plication of three sub-sections is that it must 
be necessary to acquire the immediate pos- 
session of any land for any of the purposes 
mentioned therein. Otherwise the ordinary 
rule is that possession of the land may be 
taken only after making an award, and the 
various provisions of the Act envisages 
several steps to be taken prior to that which 
are intended to ensure an opportunity to the 
persons whose lands are being compulsorily 
acquired to raise objections, if any, against 
the proposed acquisition; on hearing which 
and on making an enquiry into the same the 
Land Acquisition Authorities may be satis- 
fied that the acquisition of that particular 
land to be inappropriate or unnecessary. 
Before making an award notification under 
Section 6 hasto be issued. Notices under 
Sections 9 and 10 have to be issued to the 


v. Govt. of A. P. ALR 


persons interested and an enquiry has to be 
made in regard to the claim made by the 
persons interested in the land. The ; 
Acquisition Collector has to determine the 
true area of tbe land, and the amount of 
compensation which in his opinion could bs 
allowed to the land and the order of appor- 
tionment of the compensation among the per- 
sons interested. It is only after an award is 
made which is declared to be final under Sec- 
tion 12, that possession of the land may be 
taken as laid in S. 16 of the Act. It is there- 
fore clear that the power to dispense with 
the enquiry envisaged by S. 5-A can be exer- 
cised only when there is such an urgency to 
take immediate possession of the land as not 
to brook the delay of even 30 days notice 
being issued to enable the persons interested 
to file objections to the acquisition itself, 
and the determination of such objections, 
by the Collector. If therefore after dispens- 
ing with the enquiry under S. 5-A under the 
plea of urgency, possession is not taken even 
after a lapse of nearly three years, that 
would certainly be a factor leading to the 
conclusion that there was no real urgency 
justifying the dispensing with of the enquiry]. 
under Sec. 5-A and that the Acquisition Au-|- 
thorities acted mechanically. It should be 
further noted that if enquiry under Sec. 5-A 
is not dispensed with, then not only the ob-} 
jections may be filed by the persons inter- 
ested and the Collector has to determine). 
those objections, but even if their objections 
are overruled and a notification under Sec. 6 
is issued, until the enquiry into the claim 
for compensation made by the persons inter- 
ested is disposed of by making an award, 
possession cannot be taken. The person in- 
terested would have a right to continue in 
possession until then. If the person entitled 
to remain in possession is to be immediately 
dispossessed there should unquestionably be 
such an urgency to take immediate posses- 
sion of the land which alone justifies the in- 
vocation of the power under sub-section (4) 
of S. 17 as not to brook the delay of even 
a summary enquiry. That power cannot be 
lightly exercised. 

8. Mr. Ramaswamy, learned counsel for 
the Government, however, contends that any 
subsequent delay in taking possession of the 
land after invoking the power under S. 17 (4) 
and dispensing with the enquiry under Sec- 
tion 5-A cannot vitiate the acquisition pro- 
ceedings ‘and relied upon certain judgments 
of the Supreme Court and of our own High 
Court to which we may now refer. 

9. In Jage Ram v. State of Haryana, 
AIR 1971 SC 1033, the Supreme Court held 
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“the fact that the State Government or 


- the party concerned was lethargic at an ear- 


_ or not”. 
. in taking possession of the land was 


' proposals and deciding upon 


lier stage is not very relevant for deciding 


“the question whether on the date on which 


the notification was issued, there was urgency 
That was a case where the delay 
not 
subsequent to the invoking of the power 
under Sec. 17 and dispensing with the en- 
quiry under S. 5-A but a case where the 
delay occurred in finalising the acquisition 
the question of 
the notification 
a case of post 


acquisition itself and issuing 
under S. 4 (1). It is not 


' notification delay in taking possession of the 


land in respect of which the urgency clause 
was invoked in exercise of the emergency 
powers under S. 17 (4) of the Act. 

16. In another case Kasi Reddy Papaiah 
v. Govt. of Andhra Pradesh, (1975) 1 APLY 
(HC) 70 : (AIR 1975 Andh Pra 269), Chin- 


_ mappa Reddy, J., held (at p. 269): 


“Delay on the part of the tardy officials 
to take further action in the matter ‘of 
acquisition is not sufficient to nullify the 
urgency which existed at the time of the 
issue of the notification and to hold that 
there was never. any urgency 

3 


earce 


‘That was a case in which Government took 


the decision to acquire the land on 19-5-1970 
but did not publish the notification in the 
Gazette till 24-9-1970 and published the 
notification under S. 6 on 25-2-1971 but took 
no steps to take possession of the land and 


. it was contended that there was no urgency 
: whatsoever for invoking the power undey 
» Sec. 17 (4) of the Act and dispense with the 


enquiry under §. 5-A. What appears to 


. have weighed with the learned single Judge 


“in coming to the conclusion he did, was not 


‘ernment. 


“the subsequent delay alone, but the delay 
in even issuing S. 4 (1) Notification and in- 


voking the urgency clause after the decision 
to acquire the land was taken by the Gov- 
Though there was no reference 


. therein to the decision of the Supreme Court 


in Jage Ram v. State of Haryana, AIR 1971 
SC 1033, the judgment of the learned single 


-Judge seems to have proceeded on the basis 


of the dicta laid down by the Supreme 
Court in that case in which the Supreme 
Court was concerned with pre-notification 
delay. In any event the learned single Judge 


did not lay down that the failure to take. 


possession even after invoking the urgency 
clause cannot be a ground for holding that 
there was no real urgency. 

11. Another decision relied upon for the 
appellants is of Gangadhara Rao, J., in 
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Tandu Vanamulu v. Govt. of Andhra Pra- 
desh, (1977) 1 Andh WR (HC) 248, where 
the learned Judge sitting single observed that 
the pendency of the proposals for acquisi- 
tion for several years prior to S. 4 (1) Noti- 
fication does not vitiate invocation of the 
urgency clause and dispensing with of the 
enquiry under S. 5-A. This again is a case 
in which the question whether the delay in 
finalising the acquisition proposals culminat- 
ing in the issue of S. 4 (1) Notification viti- 
ated the proceedings arose and not a case of 
delay in taking possession subsequent to the 
publication of S. 4 (1) Notification. This 
decision purports to follow the view taken 
in W. A. 370/76 dated 20-9-1976 wherein a 
Division Bench of this Court dismissed the 
Writ Appeal purporting to follow the dicta 
laid down by the Supreme Court in Jage 
Ram v. State of,Haryana, AIR 1971 SC 
1033. But as already discussed above the 
Supreme Court in Jage Ram v. State of 
Haryana (supra) was concerned with the 
delay in finalising the acquisition proposals 
prior to the issuance of S. 4 (1) Notification 
and invoking the urgency provisions in Sec- 
tion 17 of the Act and not the delay in tak- 
ing possession subsequent to S. 4 (1) Notifi- 
cation and exercise of emergency power. 

- 12. Mr. Ramaswamy learned counsel for 
the Government placed reliance upon the 
judgment of our learned single Judge, Jeevan 
Reddy, J. in T. Venkata Satya Murthy v. 
The State of A. P. (W. P. No. 750/75 : 
(1976) 2 APLJ 39) (SN) wherein he observ- 
ed: ' ; 

“Even if it is held that the reasons assign- 

ed by the officials explaining the delay in 
‘issuing Section 6 declaration or in taking 
possession of the land is not satisfactory, 
even then that cannot be a ground by itself 
to hold that there was no urgency on the 
date of S. 4 (1) Notification.” 
This is a case which directly deals with the 
question of delay in taking possession subse- 
quent to publication of S..4 (1) Notification. 
Even in this casa, the learned single Judge 
recognised : 


The said question is essentially a 
question, of fact, to be decided having regard 
to all the circumstances of the case. In 
this case, I am satisfied, on the basis of the 
facts and circumstances stated in the counter- 
affidavit that there existed a real urgency on 
the date of issuance of S. 4 (1) Notification 
and that, the said urgency is in no way miti- 
gated or obliterated by the unfortunate delay 
on the part of the concerned officials in 
issuing the declaration under S.. 6 and in 
taking possession of the land.” 
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Reliance was also placed by the learned 
Government Pleader on a judgment of the 
Division Bench ef this Court in N. Ramanna 
y. Collector, West Godavari, (1977) 2 APLI 
(HC) 289, in which approving the view taken 
by Gangadhara ‘Rao, J., in T. Vanamulu v. 
Government of Andhra Pradesh, 41977) 1 
Andh WR (HC) 248, it was held: 

« ..... The matter also has to be tested 

with regard to the need for urgency on the 
date when S. 5-A is dispensed with. If Sec- 
tion 5-A was dispensed with, if there is 
delay in the matter of either the declaration 
or the notice, under Secs. 9 and 10 which 
should follow, the delay ipso facto does not 
vitiate the direction dispensing with S. 5-A. 
All that is to be seen is whether on the 
date of dispensing with S. 5-A there was 
urgency and the authority dispensing with 
Section 5-A felt it necessagy to direct that 
Sec. 5-A enquiry be dispensed with. The 
fact that subsequently the concerned officers 
of the Government did not take further 
action -by invoking the other provision of 
the Act expeditiously, by taking possession 
of the land, by issuing notices under Ss. 9 
and 10 would not have the effect of render- 
ing the dispensing with S. 5-A enquiry 
illegal or void.” 
In that decision the entire discussion pro- 
ceeds on a consideration of the contention 
whether dispensing with of the enquiry under 
S. 5-A, which contemplates a summary en- 
quiry by the Collector was valid merely 
because the acquisition is for providing house 
sites for Harijans. What was considered 
was how far, the long delay in taking pos- 
session of the land acquired -after dispensing 
with the summary enquiry under Sec. 5-A 
would yitiate the acquisition proceedings 
and what bearing it would have in deciding 
upon the propriety of the exercise of the 
discretion vested in the Government to dis- 
pense with the enquiry under S. 5-A of the 
Act. The Court expressed its agreement 
with what was stated in Kasireddy Papaiah 
v. Govt. of A. P. (AIR 1975 Andh Pra 269) 
(supra). The Court did not lay down that 
* the delay subsequent to dispensing with Sec- 
tion 5-A enquiry under no circumstances 
could vitiate the acquisition proceedings. 

13. Ramachandra Rao, J., took a con- 
trary view in W. P. No. 61/73* which is in 
consonance with the conclusion we have 
reached and observed thus: 

Naitoces . that where there is a long delay 
' ia taking possession of the lands proposed 
te be acquired it demonstrates that there was 
mo real urgency for the acquisition and that 


*Reported in (1974) 2 Andh WR 357. 
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‘he order dispensing with the enquiry under 
Section 5-A by exercising the power under 
Section 17 (4) was passed mechanically and 
that the exercise of power under S. 17 (4 
dispensing with the enquiry under S. 5-A is 
not proper or valid.” 


14. In W. A. No. 236/66 dated 3-10-1969 
a Division Bench of this Court to which one 
of us (Madhava Reddy, J. was a party), where 
the notification under Section 4 (1) and 
Notification dispensing with enquiry under 
Section 5-A were issued on 21-3-1963, but 
no steps were initiated to take possession 
until after the award was passed on 14-6-1966 
observed : 


“a... .. E really, as is contended by Mz. 
Seetharamaiah the Government felt the 
urgency to establish an Industrial Estate and 
it could not brook the delay of having to go 
through the procedure prescribed under Sec- 
fien 5-A, there was no reason why it should 
not have taken steps to take possession of 
the land acquired till the appellants came up 
to this Court by way of a writ petition... ... 


If really as now put forward on behalf of 
the respondents there was urgency, the Gov- 
ernment could have taken possession of the 
property.” 

Tn another W. P. No. 3513/71 dated 25-11- 
1974 where Section 4 (t) notification was 
isstied on 7-10-1971 and possession was 
sought to be taken after notices under Sec- 
tion 9 were issued on 1-12-1972, the Court 
held that when there: is a long delay in taking 
possession of the lands proposed to be ae- 
quired, it demonstrates that there is no real 
urgency for the acquisition, and the order 
dispensing with the enquiry under Sec. 5-A 
by exercising the power under Section 17 (4) 
was passed mechanically and improperly.” {n 
K. Yanadi. Reddy v. State of Andhra Pra- 
desh, (1973) 2 APLI 408 a notification was 
issued.on 19-6-1971 invoking the urgency 
clause. That acquisition was for providing 
house sites for Harijans of the village. But 
the declaration under Section 6 was issued 
on 30-12-1971 and possession was not taken. 
The Court, observing that enquiry under See- 
tion 5-A would not take even a month or 
two held that the delay in issuing Section 6 
notification by itself and failure to take any. 
steps in that behalf after dispensing with 
Section 5-A enquiry vitiates the acquisition 
proceedings and struck down the notification. 
The Kerala High Court in Seshagiri v. Spe- 
cial Tahsildar for Land Acquisitions, 1964 
Ker LT 54 : (AIR 1965 Ker 92) observed 
that since the time allowed for filing objec- 
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tions by the affected parties under S. 5-A is 
only 30 days, the Government must invoke 
‘the urgency clause to dispense. with the said: 
enquiry only in cases where they cannot wait 
even for a period of two months or so re- 
quired . for conducting the enquiry. 


15. ‘Fo the same effect is the view ex- 
pressed by the Gujarat High Court in Natwar- 
lal Jerambhai Patel v. State of Gujarat, AIR 
1971 Guj 264. The learned Judges held that 
the Court must be able to deduce that the 
urgency in a given case was such that the 
period required for enquiry under S. 5-A of 
the Act would cause great prejudice or in- 
convenience so as to defeat the very purpose 
of requisition and the purpose cannot be 
fulfilled unless Section 5-A enquiry is dis- 
persed with. The urgency must be such 
that the purpose of acquisition cannot await 
the period of thirty days for filing objections 
and the reasonable period of enquiry under 
Section 5-A of the Act. In the judgment 
under appeal too, Gangadhara Rao, J., held 
when the authorities thought if proper for 
whatever reason not fo take possession of 
the Iand, it only means that there was really 
not that urgency as to dispense with enquiry 
under Section 5-A of the Act. In Kasireddy 
Papaiah v. Govt. of A. P. (AIR 1975 Andi 
Pra 269), Chinnappa Reddy, J. even though 
he was not prepared to agree with the sub- 
mission that the delay on the part of tardy 
Officials to take further actict in the matter 
was sufficient to nullify the urgency which 
éxisted at the time of notification and te 
hold that there was never any urgency, re 
cognised that “It may be a relevant circum- 
stance to be taken into consideration in do 
ciding whether there was any urgency af all 
or whether the emergency provision was- in- 
voked without the Government applying its 
mind to the circumstances of fhe case” 
Specifically referring to the opinion’ of Rama- 
chandra Rao, J., in the above case. Chin- 
nappa Reddy, J., observed that the question 
whether power under Section 17 (4) was 
exercised mechanically or otherwise is a ques~ 
on of fact which can be decided on a con 
sideration of afl the relevant circumstances 
and no universal proposition can be laid 
down that long delay by itself is sufficient 
te prove that the power was exercised 
mechanically. E do not think my learned 
. brother, Ramachandra Rao, J., laid down 
amy such proposition.” We too do not think 
that any of these decisions laid down that; 
however long the delay may be in taking 
possession. of the land subsequent to the im- 
voking of the power under Section £7 (4) for 
_ dispensing with the enquiry under S. SA 
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which is precisely intended to enable the 
Authorities to take possession of the parti- 
cular land immediately, does not indicate 
that there was no real urgency or that it 
does not even have a bearing on the ques- 
tion whether the Authorities concerned have 
acted mechanically or after a conscious ap- 
plication of their mind in regard to the exist- 
ence of real urgency to fake possession. How- 
ever in this context, it must be noted that alf 
these decisions relied upon by the Jearned 
Government Pleader were rendered prior te 
the decision of the Supreme Court i Babu 
Singh v. Union of India, ATR 1979 SC 1713 
wherein the Court clearly laid down that “Tt 
may be that after invoking the power under 
Section I7 proceedings for acquisition dragged 
on and possession is not taken, it may re- ` 
fect upon the exercise of power under Sec- 
tion 17. It may indicate that there was no 
urgency and there was colourable exercise 
of power.” This lafer decision of the Su- 
preme- Court clearly emphasises that the 
failure to fake possession after invoking the 
urgency clause is a very relevant considera- 
tiom and cannot be ignored in deciding whe- 
ther the urgency clause was invoked mechani- 
cally and without a proper application of 
the mind and whether there was a real 
urgency at all. The purpose may be urgent 
but the particular acquisition having regard 
to the several factors may uot be urgent. 
As observed ty Gangadhara Rao; J. in the 
judgment under appeal that “It is true in 
view of the Madras Amendment of sub-see- 
tion (2} of Section 17' acquiring lands for 
providing house sites for the poor is an 
urgent matter. Still when the Authorities 
thought it proper, for whatever reason, not 
to take possession of the land, it only means 
there was: really not that urgency as to dis- 
pense with the enquiry under Section 5-A of 
the Act.” The several factors may be, that. 
there are no funds immediately available for 
payment of compensation to the person whose 
land is acquired or to spend for construction 
of houses for the poor for which purpose the 
land is being acquired or, as in this case, 
there may be likelihood of the land being 
declared as surplus and capable of being 
taken over by the Govt. under the Land 
Ceiling Act by paying nominal compensation 


_as. provided under that Act rather than the 


market value. The very basis or justification 
for invoking the power vested under S. 17 (4) 
is the urgent necessity to take immediate 
possession of the land proposed to be ~ac- 
quired’ mot merely- the purpose for which it 
is being aequired and. if after invoking that 
power possession is not taken even after 
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lapse of several years, it would only des 
monstrate that there was no real urgency at 
all. When the Government ‘has decided to 
take immediate possession of the land, the 
inaction of the Government or its sub- 
ordinate officials cannot be brushed aside as 
lethargy on the part of the Officers. 


16. In this context, it would be pertinent 
to note what Justice Krishna Ayyar stated 
in State of Punjab v. Gurdial Singh, AIR 
1980 SC 319 with regard to the invoking of 
the emergency powers vested in the Govern- 
ment under Section 17 (4) to dispense with 
the enquiry under Section 5-A Krishna 
Ayyar, J. declared : 


“It is fundamental that compulsory taking 
of a man’s property is a serious matter and 
the smaller the man the mofe serious the 
matter. Hearing him before depriving him 
is both reasonable and pre-emptive of arbi- 
trariness, and denial of this administrative 
fairness in constitutional anathema except for 
good reasons. Save in real urgency where 
public interest does not brook even the 
minimum time needed to give a hearing land 
acquisition authorities should not, having re- 
gard to Article 14 {and 19) burke an en- 
quiry under Section 17 of the Act. 


Where the Government sought to acquire 

particular land for establishing a grain mar- 
ket then gave it up and selected another piece 
of land but ultimately acquisition of the latter 
was declared mala fide by the High Court 
and seven years thereafter the Goyernment 
again sought to acquire the same land under 
emergency powers under Section 17, it could 
not be said that the invoking of the section 
is justified.” 
If that be the effect of the delay in finalising 
the proposals for taking acquisition proceed- 
ings upon the decision to dispense with the 
enquiry under Section 5, the subsequent un- 
explained delay in taking possession of the 
land acquired after dispensing with the sum- 
mary enquiry under Section 5-A must neces- 
sarily be so. 


17. In a later decision in Babu Singh v. 
Union of India, AIR 1979 SC 1713 the Su- 
preme Court dealing with the contention that 
when the Government invoked the powers 
under Section 17 claiming that in view of the 


emergency, the urgency clause must be ap-` 


plied and thereby deprived the persons of 
their statutory right to put forth the objec- 
tion against the proposed acquisition, but did 
mot take possession of the land involved in 
the dispute for a period of six years, the de- 
claration under Section 6 was invalid and 
the power to take possession after comply- 
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ing with Section 9 got exhausted and on this 
count the acquisition itself must be declared 
illegal and invalid, the Court held (at 
pages 1716-1717): 

“If the impugned notifications are valid 
and the declaration made under Section 6 has 
become final and an award under Section 12 
is made even if possession is not taken, we 
fail to appreciate how thereby the notifica< 
tion under Section 6 would become invalid.” 
The Court, however, went on to declare: 


“It may be that after notification the 

power under Section 17 proceedings for ac- 
quisition dragged on and possession is not 
taken, it may reflect upon the exercise of 
power under Section 17. It may indicate 
that there was no urgency and there is 
colourable exercise of power.” 
Though not specifically referring to its ear- 
lier decision in Jage Ram v. State of Har- 
yana (AIR 1971 SC 1033) (supra) in this 
latter case the Supreme Court clearly stated 
that failure to take possession of the land 
after the exercise of power under S. 17 (4) 
may indicate that there was no real urgency 
and that it was a colourable exercise of 
power. 


18. In the instant case the enormous 
delay in taking possession itself demonstrate 
that there was no real urgency. Further 
while ‘the notification in the Gazette was 
made on 7-10-1978 it was published in the 
locality on 17-11-1978 and notification under 
Section 6 is not issued at all so far and no 
further step was taken. Another feature of 
this case which must be taken note of is that 
the Government itself had issued a Memo- 
randum No. 1952-G/76-4 Revenue (a) Dept. 
dated 24-7-1976 directing the Land Acquisi- 
tion Officers to defer the acquisition of land 
from surplus landholders until the proceed- 
ings under the Andhra Pradesh Land Re- 
forms (Ceiling. on Agricultural Holdings) Act 
are finalised and possession of the surplus 
land was taken from them, even if notifica- 
tions under Section 4 (1) and Section 6 of 
the Land Acquisition Act were issued. It is 
immaterial to consider in this context whe- 
ther that Memorandum overrides the power 
vested in the Land Acquisition Authorities 
under the Land Acquisition Act, for, ihe 
State Government Officers, acting under and 
subject to the control of the Government, 
are certainly bound by the directions issued 
in tLe matter of acquisition of the lands 
especially when such directions are based on 
a broad policy calculated to promote public 


“interest and avoid acquisition of lands from 


surplus fend holders at enormous cost where 
auch lauds could be taken possession of as 
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surplus land by paying the compensation 
envisaged under the Andhra Pradesh Land Re- 
forms (Ceiling on Agricultural Holdings) Act 
which is very insignificant as compared to the 
market value of the lands which is required 
to be paid if the land is acquired under the 
provisions of the land Acquisition Act. 
petitioner was a person who had filed his 


declaration under the Land Ceiling Act and. 


the same was pending enquiry. In view of 
the above Government Memorandum, posses- 
sion of this land could not have been taken 
by the land acquisition authorities who were 
bound by the Government Memorandum. 
This is a case which clearly demonstrates 
that the land acquisition authorities have 
mechanically exercised the power vested in 
them under sub-section (4) of Section 17 for 
dispensing with the enquiry under Section 5-A 
of the Act. In order that the power under 
Section 17 (4) may be invoked the urgency 
must be such as not to brook the delay of 
issuing 30 days notice and making an enquiry 
envisaged by Section 5-A and determine the 
objections to acquisition, if any, filed. They 
have not applied their mind to any of these 
relevant circumstances which alone justify 
the exercise of that power. Such a mechani- 
cal exercise of the powers is not envisaged 
by the Act.’ 


19. It was however argued that the pur- 
pose for which it was acquired viz., provid- 
ing house sites for the weaker sections, 
scheduled castes and Scheduled Tribes is it- 
self a public purpose recognised by sub-sec- 
tion (2) of Section 17 of the Act which em- 
powers the land acquisition Authorities to 
exercise the power under sub-section (4) of 
Section 17 to dispense with the enquiry. So 
long as the acquisition is for that purpose no 
further justification or enquiry is needed for 
exercising the power and the same cannot be 
validly questioned in this Court. Reliance 
for this proposition is based upon a judg- 
ment of this Court'in P. Yerra Reddy v. Dist. 
Collector, Ongole, (1979) 1 APLI (SN) 55: 
(AIR 1980 NOC 10); Writ Petition No. 5842 
of 1978 judgment dated 22-3-1979, to which 
one of us (Madhava Reddy, J.) was a party, 
where the acquisition of land was for the 
purpose of providing dwelling houses to poor 
Harijans and other weaker sections, and it 
was held that in order to justify the exercise 
of the power under Section 17 (4) and dis- 
pense with the enquiry under Section 5-A, if 
fs not necessary to prove any other facts. 
The Madras Legislature itself, in amending 
sub-section (2) of Section 17 and providing 


therein that whenever in the opinion of the. 


Collector it becomes. necessary to acquire im- 
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mediate possession of any land for the con- 
struction, extension or improvement of any 
dwelling houses for the poor had recognised 
and declared that acquisition of lands for 


‘that purpose is of sufficient- urgency as to 


justify the invocation of the power under 
sub-section (4) of Section 17 and no further 
material need be placed on record. It is the 
satisfaction of the Government and its de- 


` claration under Section 17 (4) that is deter- 


minative of such an urgency. That judg- 
ment did not lay down that even if posses- 
sion is not taken for several years after dis- 
pensing with the enquiry under Section 5-A 
the exercise of power under sub-section (4) 
of Section 17 and the acquisition would be 
valid. In that case the questions now can- 
vassed were neither argued nor considered 
and decided. Further the Court did not hold 
that the purpose of the acquisition being of 
such nature as to call for urgent acquisition 
of the land, the Court cannot consider whe- 
ther the particular acquisition challenged 
before it is such as not to brook the delay 
of thirty days notice and enquiry envisaged 
under Section 5-A. . That decision only lays 
down that acquisition of land for the pur- 
pose of providing dwelling houses for the 
poor is a public purpose for which posses- 
sion of the land could be immediately taken 
by dispensing with enquiry under Sec. 5-A. 
It does not declare anything beyond that. 


20. In the circumstances of the present 
case, our learned , brother, Gangadhara 
Rao, J. has held that the delay in taking 
possession certainly indicates that there was 
no real urgency as to dispense with the en- 
quiry under Section 5-A of the Act and that 
they erred in dispensing with that enquiry. 
In that view, he quashed the said proceedings 
and directed an enquiry under Section 5-A of 
the Act. We find ourselves in agreement 
with the conclusion. This disposes of the 
Writ Appeal No. 809/1981 preferred by the 
Government, for no other point arises fog 
consideration. 


21. ‘In view of the above discussion this 
Writ Appeal No. 809/81 fails and must be 
dismissed. In the other Writ Apeal No. 
744/81, the principal contention of the learn- 
ed counsel for the appellants Sri M. V. 
Ramana Reddy is that the delay of forty 
days in publishing the substance of S. 4 (1) 
notification in the locality after it was pub- 
lished in the Offcial Gazette, is fatal to 
the acquisition proceedings. 
°” 22. That the notification issued under Sec- 
tion 4 (1) should be published not only in 
tbe Gazette but that the substance thereof 


26 A.P. 


should be published in the locality is manda- 
tory, no longer admits of any doubt. Failure 
to publish the substance of the notification 
in the locality renders the acquisition pro- 
ceedings invalid. In Khub Chand v. State 
of Rajasthan; AIR 1967 SC 1074, Subba 
Rao, C. J. dealing with the provisions of the 
Rajasthan Lafid Acquisition Act, held that 
“the provisions of a statute conferring power 
on the Government to compulsorily acquire 
land shall be strictly construed. Section 4 
in clear terms says that the Collector shall 
cause public notice of the substance of such 
notification to be given at convenient places 
in the said locality. The provision is manda- 
tory in terms. 


23. -In Narinderjit Singh v. State of Uttar 
Pradesh, AIR 1973 SC 552, Grover, J., 
affirmed the- dicta laid down in Khub Chand 
v. State of Rajasthan (AIR 1967 SC 1074) 
(supra) and noticing that it is common 
ground that the /Collector did not cause 
public notice of the substance of the notifica- 
tion to be given at convenient places in the 
locality where the land sought to be acquired 
is situated, in other words, there was no com- 
pliance whatsoever with the second part of 
sub-section (1) of Section 4 of the Act, de- 
clared that the law as settled by this Court 
is that such a notice under second part of 
Section 4 (1) is mandatory and unless that 
notice is given in accordance with the provi- 
sions contained therein, the entire acquisi- 
tion proceedings would be vitiated. 


24. In State of Mysore v. Abdul Razak, 
AIR 1973 SC 2361, the question pointedly 
came up for consideration as to whether 
failure to publish the notification at con- 
venient places in the concerned locality after 
publication of the same in the Gazette would 
tender the acquisition proceedings invalid. 
Repelling the contention that publication in 
the official Gazette being presumed to be 
notice to all concerned, failure to publish 
substance of the notification in the locality, 
cannot be deemed to be mandatory. Hegde, J., 
speaking for the Bench, held (at p. 2362): 

.. in the case of a notification 
under Section 4 of the Land Acquisition Act, 
the law has prescribed that in addition to 
the publication of the notification in the Offi- 
cial Gazette, the Collector must also give 
publicity of the substance of the notification 
in the concerned locality. Unless both these 
conditions are satisfied, Section 4 of the Land 
Acquisition Act cannot be said to have been 
complied. The publication of the notice in 
the locality is a mandatory requirement. It 
has an important purpose behind it, In the 
absence’ of such publication the interested 
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persons may not be able to file their objec- 
tions about the acquisition proceedings and 
they will be deprived of the right of re- 
presentation provided under Section 5-A 
which is very valuable right.” 

While stating the law thus, the Supreme 
Court declared that it entirely agreed with 
the Rule laid down by the High Court of 
Mysore in Gangadharaiah v. State of Mysore, 
(1961) 39 Mys LJ 883 that there should be 
a notification in the Gazette as also a public 
notice in the locality in which the Jand pro- 
posed to be acquired is situate. It is only 
when the notification is published in the Offi- 
cial Gazette and it is accompanied by or 
immediately followed by the Public notice 
that a person interested in the property pro- 
posed to be acquired can be regarded to have 
had notice of the proposed acquisition. In 
that view of the matter, as the publication 
of the notification impugned in that case did 
not comply with the said requirement, the 
judgment of the High Court quashing the 
acquisition proceedings was upheld. 


25. The question, however, that requires 
to be considered in this writ appeal is whe- 
ther it is obligatory to publish the substance 
of the notification in the locality simultane- 
ously with the publication in the Gazette or 
immediately thereafter, or is it sufficient to 
publish it at any time before taking posses- 
sion of the land acquired. In dealing with 
this question, we have to bear in mind what 
the intendment of the provision requiring 
publication of the notification under S. 4 (1) 
of the Act both in the gazette and the sub- 
stance thereof in the locality is, The first 
intendment of the statutory requirement of 
publishing the notification in the Official 
Gazette and the substance thereof in the 
locality as emphasised in Narinderjit v. State 
of Uttar Pradesh (AIR 1973 SC 552) (supra) 
is to enable the persons interested to make 
their representations as envisaged by S. 5-A 
and the second intendment of such publica- 
tion of the substance of the notification in 
the locality as emphasised in Khub Chand v. 
State of Rajasthan (AIR 1967 SC 1074 at 
p. 1077) (supra) is 


sw. 2. Lhe object underlying the said 
direction in Section 4 is obvious. Under 
sub-section (2} of Section 4 of the Act, after 
such a notice was given, the officer auth- 
orised by the Government in that behalf 
could enter the land and interfere with the 
possession of the owner in the manner pre- 
seribed thereunder. The Legislature thought 
that it was absolutely necessary that before 
such officer Gan enter the land of another, 
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the owner thereof should have a clear notice 
of the intended entry.” 

This being the purpose of the publication of 
the substance of the notification in the 
locality, Section 5-A lays down that the per- 
sons interested in any land which has been 
notified under Section 4 may file their objec- 
tions, if any, to the acquisition of the land 
within thirty days after issue of the notifica- 
tion. In other words, the persons interested 
must have full period of thirty days to file 
_ their objections. This is a statutory right 
conferred upon the persons interested and 
that period of thirty days cannot be curtail- 
ed. Such publication in the locality must 
therefore, necessarily be, if not simultane- 
ously with the publication in the Gazette, 
at least immediately thereafter. 


26. In Narinderjit Singh v. State of Uttar 
Pradesh (AIR 1973 SC 552) it is laid down 
in unequivocal and clear terms that “both 
things have to be simultaneously done under 
Section 4 (1) ie. a notification has to be 
published in the Official Gazette that the 
fand is likely to be needed for any public 
purpose and the Collector has to cause notice 
fo be given of the substance of such notifica~ 
tion at convenient places in the locality in 
which the land is situated. The scheme of 
Section 4 is that after the steps contemplated 
under sub-section (1) have been taken the 
officer authorised by the Government can do 
the various acts set out in sub-sec. (2). 


27. In another case in State of Mysore v. 
Abdul Razak (ATR 1973 SC 2361) (supra) 
the Supreme Court declared (at p. 2362): 

“It is only when the notification is pub- 
lished in the Official Gazette and it is ac- 
companied by or immediately followed by 
the public notice, that a person interested in 
the property proposed to be acquired can be 
regarded to have had notice of the proposed 
acquisition.” 

28. It is evidently to give effect to this 
mandate that Rule 1 of the Rules framed by 
the Governor of Andhra Pradesh under Sec- 
tion 55 of the Act also provides for issuance 
of notice giving thirty days’ time to the per- 
sons interested to file their objections, if any, 
to the proposed acquisition in the following 
words :— 

“1. Immediately after the publication of 
the notification under Section 4 (1), the Col- 
fector shall issue a notice stating that the 
land is needed or is likely to be needed, as 
the case may be, for a public purpose and 
requiring all persons interested in the land 
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to lodge before the Collector within 30 days 
after the issue of the notification a statement 
in writing of their objections, if any, to the 
proposed acquisition. This notice should be 
published at convenient places in the said 
locality and copies thereof fixed up in the 
office of the Collector, the Tahsildar and in 
the nearest’ Police Station.” 

Though Notification under Section 4 (1) of 
the Act does not itself call upon the persons 
interested to file their objections, if any, to 
the acquisition, as contemplated by Sec. 5-A, 
objections can be filed only within thirty 
days of such publication. That period of 
thirty days is prescribed by the statute and 
whether any rule is framed under the Act 
or not, the persons interested have only 
thirty days time to file their objections. 
Neither by any statutory Rule nor by any 
pele of censtruction can this period be re- 
uced. 


29. It is, however, argued that Sec. 4 (f) 
does not fix the period within which local 
publication should be made; nor does it ex- 
pressly provide for calling for objections 
from persons interested in the land proposed 
to be acquired. No doubt if it is so. But 
in our view, that is the intendment of the 
publication under Section 4 (1) emphasised 
by the Supreme Court if Khub Chand v. 
State of Rajasthan (AIR 1967 SC 1074) 
(supra) and Narinderjit Singh v. State of 
Uttar Pradesh (AIR 1973 SC 552) (supra) 
and State of Mysore v. Abdul Razak (AIR 
1973 SC 2361} (supra). The Act envisages 
that the persons interested must be aware 
ef the proposed acquisition not merely by 
publishing the notification in the Gazette 
but by publication in the locality as well. It 
must be remembered that Section 5-A 
envisages a period of thirty days from the 
date of application of Section 4 (1) Notifica- 
tion within which the objections, if any, to 
the proposed acquisition must be filed. That 
being so, having regard to the vast illiteracy 
in the country and the non-availability of 
access to Official Gazette to all persons, the 
Legislature deemed it advisable to insist upon 
the publication of the substance of the 
notification as an indispensable mode to put 
the persons interested on notice of the com- 
pulsory acquisition of their land. It must, 
therefore, necessarily follow that the publica- 
tion in the locality must be either simultane- 
ous with the publication of the Gazette o 
in any event, immediately thereafter and not 
after a considerable delay. 

3. However, referring to Rule I of the 
Rules, a Division Bench of this Court ip 
Uraamaheswara Rao v. State. of Andhra Pre- 
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desh, (1980) 2 Andh LY 374: (AIR 1981 
Andh Pra 70) held that “the notification 
under Section 4 (1) does not call for any 
objections. Objections from 
interested are called for under Section 5-A 
{1) only. It would therefore appear that 
Rule 1 is atiracted only in cases where the 
enquiry under Section 5-A is not dispensed 
with. In cases where the enquiry under Sec- 
tion 5-A is dispensed with as in the case 
herein, the notice contemplated by Rule 1 
would be meaningless and out of place.” In 
that view of the matter, the Bench held that 
“no argument can be built up on Rule 1 to 
say that the local publication should take 
place simultaneously, or, at any rate, im- 
mediately after the publication in the 
Gazette. However, the Bench hastened to 


enquiry under Section 5-A is dispensed with. 
Local publication is provided for by Sec- 
tion 4 (1) itself and it has to be complied 
with in every case. It is equally clear that 
though Section 4 (1) itself does not prescribe 
any time limit for effecting publication in the 
locality it has to be done within a reasonable 
time. What is reasonable, is, of course, 
always, a question to be determined on the 
facts and circumstances of a given case.” 

31. In several other cases, the question 
whether failure to publish the substance of 
the notification in the locality simultaneously 
or immediately after the publication in the 
Gazette is fatal or not to the acquisition pro- 
ceedings was considered having regard to 
whether enquiry under Section 5-A of the 
Act was dispensed with or not. The views 
expressed in this regard have not been 
uniform. But irrespective of whether Sec- 
tion 5-A enquiry is dispensed with or not for 
a valid initiation of land acquisition pro- 
ceeding that the publication of the substance 
of the notification in the locality is absolutely 
mandatory, cannot now be denied. 

32. It is now well settled that the publica- 
tion of the substance of the notification in 
the locality is mandatory not only where 
enquiry under Section 5-A is contemplated 
but also where it is dispensed with in exercise 
of the power under Section 17 (4) of the Act. 
. 33. The Supreme Court in Narinderjit 
Singh v. State of Uttar Pradesh (AIR 1973 
SC 552 at p. 553) (supra) held: 

“In our judgment, the provisions of Sec- 
tion 4 (1) cannot be held to be mandatory 
in one situation and directory in another, 
Section 4 (1) does not contemplate any dis- 
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tinction between those proceedings in which 
in exercise of the power under Section 17 (4) 
the appropriate Government directs that the 
provisions of Section 5-A shall not apply and 
where such a direction has not been made 
dispensing with the applicability of S. 5-A. 
It lays down in unequivocal and clear terms 
that both things have to be published in the 
Official Gazette that the land is likely to be 
needed for any public purpose and the Col- 
lector has to cause notice to be given of the 
substance of such notification at convenient 
places in the locality in which the land is ' 
situated.” 

34. In T. Vanamulu v. Govt. of Andhra 
Pradesh (1977-1 Andh WR (HC) 248) (supra), 
Gangadhara Rao, J. also held: 

“Whether the provisions of Section 5-A are 

dispensed with or not under Section 4 (1) the 
notification should be published in the 
Gazette and thereafter public notice of the 
substance of the notification should also be 
given in the locality.” 
This view was approved by a Bench of this 
Court in N. Ramanna v. The Collector, West 
Godavari (1977-2 APLI (HC) 289) (supra). 
Where there was no local publication of the 
substance of the notification, in G. Bheem- 
appa v. State of Andhra Pradesh, (1979) 2 
APLJ (HC) 253: (AIR 1980 Andh Pra 85), 
the proceedings were quashed even though 
enquiry under Sec, 5-A was dispensed with. 
Thus Section 4 (1) does not make any dis- 
tinction in regard to the publication of the 
notification in the Gazette and the substance 
thereof in the locality on the basis whether 
enquiry is dispensed with or not. It is under 
Section 5-A mandatory in both the cases, 


35. In determining whether local publica- 
tion should be made simultaneously with the 
publication of the Gazette or not, we must 
bear in mind what the Supreme Court said 
in regard to the purpose of the local publica- 
tion which is to make the persons interested 
in the land proposed to be acquired to con» 
sider the same and file their objections of 
representations, if any, against the proposed 
acquisition. It must also be not lost sight 
of that it is not required of the Government 
or the District Collector even at the time of 
publishing S. 4(1) Notification to decide upon 
whether the enquiry under Section 5-A should 
be dispensed with. On the other hand, as 
emphasized by the Supreme Court, the neces- 
sity to make the local publication is a manda- 
tory requirement of law irrespective of whe- 
ther Section 5-A enquiry is dispensed with 
or not. When as laid down by the Supreme 
Court in Narinderjit Singh v. State of Uttar 
Pradesh (AIR 1973 SC 552 at pp. 553-554) 
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-(supra), “it is not required under S. 17 (4) of 
the principal Act that when a notification 
under Section 4-is issued, the direction 
should be made simultaneously -if the State 
Government so desires. Such an order of 
direction can be made even at a later stage 
... «. «. and in a given case the appropriate 
Government may not consider it necessary to 
take action under Section 17 (4) simultane- 
ously with the notification under S. 4 (1) and 
it may choose to invoke its provisions only 
at a later stage in view of any urgency that 
may crop up.” Even then the period of 
thirty days for filing objections contemplated 
by Section 5-A‘of the Act begins to run from 
the date of the publication of the notifica- 
tion in the Gazette. That being so, in order 
that the persons interested may have thirty 
days’ time to file their objections, the local 
publication, which is intended to put inter- 
ested persons on notice and which is manda- 
tory, must be simultaneously or immediately 
after the publication of the same in the Offi- 
cial Gazette; it cannot be dependent upon 
whether Section 5-A enquiry is dispensed 
with or not, which decision could be taken 
_later and not necessarily at the time of pub- 
lication of Section 4 (1) notification itself. 
36. If publication of the substance of the 
notification is mandatory both in case where 
enquiry under Section 5-A is dispensed with 
under Section 17 (4) as well as When enquiry 
under Section 5-A is required to be made, 
then we are unable to see how the publica- 
tion of the substance of the notification 
‘simultaneously with the Gazette publication 
or immediately thereafter, can be held to be 
fatal only in the latter set of cases but not 
fatal in the former. As already observed, 
the view taken by this Court has not been 
uniform; but all are agreed that it should be 
published in the loamy within a reasonable 
time. 


37.- In Tandu Vamm v. Government 
of Andhra Pradesh (1977-1 Andh WR (HC) 
248) (supra) Gangadhara Rao, J. observed 
that it does not mean that in a case where 
the provisions of Section 5-A are dispensed 
with, the public notice in the locality could 
be given whenever the Collector pleases. It 
should be given as early as possible after the 
notification is published in the Official 
Gazette. Whether the delay in such a case 
is fatal and whether it has caused’ any pre- 
judice to the party, has to be decided on the 
facts of each case. In that case, the learned 
Judge held that the delay of three days, in 
the circumstances, was not fatal and did not 
vitiate the proceedings. Gangadhara Rao, J. 
also observed that “the next question is: 
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when should the substance of such notifica- 
tion be published in the locality, section does 
not prescribe any time limit. If so, it should 
be normally understood that it should be 
published in the locality within a reasonable 
time. As to what is reasonable time, it de- 
pends on the facts of each case.” 


38. With the above observations, a Divi- 
sion Bench of this Court in Ramanna v. Col- 
lector, West Godavari (1977-2 APLJ (HC) 
289) expressed its agreement. That Bench 
further observed, referring to the earlier de- 
cision of the Supreme Court in Narinderjit 
Singh v. State of Uttar Pradesh (AIR 1973 
SC 552) (supra) and State of Mysore v. Abdul 
Razak (AIR 1973 SC 2361) (supra), as under : 

“We are unable to hold_that the Suprems 
Court in the aforesaid two decisions ......... 
laid down the law that things which cannot 
possibly be done simultaneously must be 
done simultaneously. In other words, we do 
not understand their Lordships as laying 
down the law that where it is impossible to 
do two or more things simultaneously they 
should be so done. The language of Sec- 
tion 4 (1) makes it abundantly clear that the 
Legislature contemplated firstly the publica- 
tion of a notice in the Official Gazette and 
that the same should be followed by the Col- 
lector causing a public notice of the substance 
of the notification in the Official Gazette and 
that the same should be followed by the Col- 
lector causing a public notice of the sub- 
stance of the notification in the Official 
Gazette to be given in the locality. Sec- 
tion 4 (1) does not permit of any other inter- 
pretation. The causing of the public notice 
of the substance of the notification by the 
Collector shall be done within a reasonable 
time of the publication of the notice in the 
Official Gazette. In considering what is 
reasonable, the Court undoubtedly should 
bear in mind whether the provisions of Sec- 
tion 5-A have been dispensed with in a parti- 
cular case of acquisition.” 

With this later observation, viz., that in con- 
sidering what is reasonable the Court un- 
doubtedly should bear in mind whether the 
provisions of Section 5-A have been dis- 
penséed with in a particular case of acquisi- 
tion, we do not find ourselves in agreement. 
But for the fact that in the present case, we 
have come to the conclusion that dispensing 
with the enquiry under Section 5-A was not 
validly made and in all such cases, it was 
held that the publication of the notification 
in the locality should be made immediately 
after the Gazette publication, we would have 
been constrained to refer the matter “for the 
consideration: of a larger bench. “Though we 
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are expressing our disagreement with the 
view taken by an earlier Division Bench on 
this aspect, since the result of these writ ap- 
peals does not depend upon that, we proceed 
to record our disagreement on this aspect 
and dispose of the writ appeals in the light 
of our finding on the other contentions. 


39. In Umamaheswara Rao v. State of 
Uttar Pradesh (AIR 1981 Andh Pra 70) (supra) 
the Division Bench took the view that though 
Section 4 (1) does not prescribe any time 
limit for effecting publication in the locality, 
it has to be’ done within reasonable time. 
What is reasonable time, is always, of course 
a question to be determined on the facts and 
circumstances of a given case. In that case, 
the delay of one month and twenty six days 
in effecting local publication, was held to be 
not unreasonable and also that it did not 
vitiate the very notification. That was a case 
where enquiry under Section 5-A was dis- 
pensed with. The Bench in the very same 
judgment observed (at p. 73): 

“Of course, where enquiry under S. 5-A 

has not been dispensed with, the local publi- 
cation has to follow immediately upon the 
` publication in the Gazette because in such 
a case, objections. have to be filed within 30 
days of the issuance of the notification.” 
It is. pertinent to note that the Bench did not 
deem it necessary to express any opinion on 
the question whether thirty days should be 
computed from the date of publication of 
the notification in the Gazette or the sub- 
stance thereof in the locality. That question, 
in our view, assumes importance having re- 
gard to the observation of the Supreme Court 
in Narinderjit Singh v. State of Uttar Pradesh 
(AIR 1973 SC 552) (supra) that the publica- 
tion of the notification in the Gazette and the 
substance thereof in the locality is mandatory 
irrespective of whether the Government sub- 
sequently decides to dispense with enquiry 
under Section 5-A or not. 


_ 48 In S. Anjuman Abhmediyya, Muslim 

Mission v. State, (AIR 1980 AP 246), a Divi- 
sion Bench of this Court, in a case where 
enquiry under Section 5-A was not dispensed 
with, considered the délay of two-and-half 
months in publishing the substance of the 
notification in the locality after the publica- 
tion of the same in the Gazette to be not un- 
reasonable having regard to the fact that the 
State N. G. Gs. were on strike during that 
period. 

41. That the notification under S. 4 (1) 
should be published simultaneously was de- 
elared by the Supreme Court in Narinderjit 
Singh v. State of Uttar Pradesh (AIR. 1973 
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SC 552 at p. 553) (supra) in the following- 
words : 

“It lays down in unequivocal and clear 

terms that both things have to be simultane- 
ously done (emphasis is supplied) under Sec- 
tion 4 (Í) i.e., a notification has to be pub- 
lished in the official gazette that the land is 
likely to be needed for any public purpose 
and the Collector has to cause notice to bo 
given of the substance of such notification at 
convenient places in the locality in which the 
land is situated.” 
Though this was so stated in the context of 
the contention that where Section 5-A en- 
quiry is dispensed with publication of the 
substance of the notification in the locality is 
not mandatory. Still the obiter of the Supreme 
Court cannot be taken to have been made 
without considering the import of the words 
“both things have to be simultaneously done”, 
and brushed aside. - 

42. That view has been followed by a 
Bench of this Court in G. Bheemappa v. State 
of Uttar Pradesh {AIR 1980 Andh Pra 85) 
(supra). Referring to that decision the Court 


- observed (at p. 88): 


“It follows from this decision that unless 
the notification in the Gazette is followed 
immediately by publication of the notification 
in the locality, the requirements of Sec. 4 (1) 
cannot be said to have been complied with.” 
That Bench then proceeded to consider what 
is the meaning to be given to the expression 
‘immediately’ contained in Rule 21 of the 


' Land Acquisition Rules and observed : 


.“.. .. ... where it is impossible to publish 
a notification in the village immediately (in 
the sense forthwith) after the notification is 
published in the Gazette. Even So it can- 
not be denied that it should be published as 
expeditiously as possible within a reasonable 
time.” . 
In Writ Petition No. 3030 of 1978 dated 3-1- 
1979, a similar view was taken. 

43. A Full Bench of the Punjab and Har- 
yana High Court in Rattan Singh v. State of 
Punjab, {AIR 1976 Punj & Har 279) stating, 
that the object of giving publicity to the sub- 
stance of the notification in the concerned 
locality is to make known to the affected per- 
sons the intention of the Government to ac- 
quire lands and. give an opportunity to the 
land owners to file objections under S. 5-A 
of the Act against the proposed acquisition, 
observed that illiterate persons cannot be ex- 
pected to have knowledge of the publication 
of the Gazette. Referring to the decisions of 
the Supreme Court tbat Court further ob- 
served that “the substance of the notificatiog 
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has to be published in the concerned locality 
simultaneonsly with the publication of the 
notification under Section 4(1) of the Official 
Gazette and in case’ if it is not possible to 
give notice of the substance in the concerned 
locality simultaneously, then at least it has to 
be done immediately after the publication of 
the notification in the Official Gazette. 

44. In Writ Petition No. 2667 of 1978 
dated 6-2-1979, a Division Bench of this 
Court held that the publication of the sub- 
stance of the notification six months after 
its publication in the Gazette was fatal to 
the acquisition proceedings. 

45. Another Division Bench of this Court 
in S. Anjuman Ahmediyya, Muslim Mission 
v. State (AIR 1980 Andh Pra 246) (supra) re- 
ferring to the observation in G. Bheemappa 
y. State of Andhra Pradesh (AIR 1980 Andh 
Pra 85) (supra) in which it was held that “un- 
less the notification in the Gazette is follow- 
ed immediately by publication of the notifica- 
tion in the locality, the requirements of Sec- 
tion 4 (1) cannot be said to have been com- 
plied with, observed {at p. 88): 

“Tt was however pointed out in that very 
case that there may be circumstances where 
it is impossible to publish a notification im- 
mediately (in the sense forthwith) after the 
notification is published in the Gazette.” 
Then referring to the statement in the coun- 
ter affidavit in the particular case that 
the notification could not be published 
immediately in the locality on account of the 

_N. G. Os. strike, the Court held that “there 
is no reason not to accept this explanation” 
and in that view held that there was proper 
compliance of the requirements of Sec. 4 (1) 
read with Rule 1 in regard to the publication 
of the substance of the notification in the 
locality. Z 

46. In Gowri Bheemappa v. State, AIR 
1980 Andh Pra 85, it was held that unless 
the notification in the Gazette is followed im- 
mediately by, publication of substance there- 
of in the locality, the requirements of Sec- 
tion 4 (1) cannot be said to have been com- 
plied with. In none of these cases, the ques- 
tion whether the publication of the substance 
of the notification more than thirty days 
after the publication of the same in the 
Gazette is fatal or not, was directly raised 
and considered. All that some of the deci- 
sions have held is that if having regard to 
the facts and circumstances of the case, the 
delay in making the local publication is found 
to be reasonable, the proceedings are not 
vitiated. But they did not consider as to 
. Whether the publication of the substance of 
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the notification within. such a time as would 
not give thirty days’ time to file objections 
where Section 5-A enquiry is contemplated, 
would: or would. not be fatal to the proceed- 
ings. In our view, if publication of the sub- 
stance of the notification is mandatory, in 
every case, irrespective of whether Sec. 5-A 
enquiry is dispensed with or not, we do not 
find any basis for holding that the publica- 
tion of the notification simultaneously or im- 
mediately after the publication in the Gazette 
to be mandatory in a case where the enquiry 
under Section 5-A is not dispensed with and 
not mandatory where it is dispensed with 
especially when, as held by the Supreme 
Court in Narinderjit Singh v. State of Uttar 
Pradesh (AIR 1973 SC 552) (supra), the de- 
cision to dispense with enquiry under S. 5-A 
is not required by the statute to be taken 
when publishing the notification under Sec- 
tion 4 (1) and could validly be taken later. 


47. In our view, if thirty days’ time is to 
be computed from the date of publication o 
the notification in the Gazette, any delay in 
publication of the substance thereof in thel 
locality would deprive the person interested] 
of the full period of thirty days allowed byf 
the statute for filing his objections and such 
æ delayed publication would vitiate the ac-F 
\ quisition proceedings. 


48. From the above discussion, it is clear- 
that the publication of the substance of the 
notification in the locality is mandatory and 
it has to be done simultaneously, if possible 
but in any case, at least immediately after 
the publication of the notification in the 
Gazette. Whether in a given. case local pub- 
lication can be said to have been made im- 
mediately after the publication in the Gazette 
has to be judged on the facts and circum- 
stances of each case. That has to be judged 
without reference to- the fact whether enquiry 
under Section 5-A is dispensed’ with or not, 
for the decision to dispense with the enquiry 
under Section 5-A is not required by the 
enactment to be taken simultaneously or 
before the publication of the notification 
under Section 4 (1) of the Gazette unexplain- 
ed Delay in publication of the substance of 
the notification in the locality would be fatal 
to the acquisition proceedings. In the in- 
stant case, the publication of the substance 
of the notification in the locality. has been 
delayed by forty days and no reason what- 
soever have been stated for this delay. In 
fact, no attempt has been made to: explain 
that delay. Inasmuch as the Supreme Court 
has laid down that the requirement as to the 
publication in the Gazette being followed by 
publication of the substance of. the notifica- 
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tion in the locality does not depend upon the 
subsequent exercise of power of the Govern- 
ment under Section 17 (4) of the Act to dis- 
pense with enquiry under Section 5-A of the 
Act, the unexplained delay of forty days,in 
publishing the substance of the notification 
in the locality in the instant case, in our 
view, is fatal to these acquisition proceed- 
ings. They are accordingly quashed. It is 
however made clear that this would not ope- 
tate as a bar to the initiation of proceedings 
for acquisition of this land afresh. 


49. We accordingly allow Writ Appeal 
No. 744/81 with costs and quash the acquisi- 
tion proceedings and dismiss the Writ Appeal 
Wo. 809/81 but without costs. Advocate’s fee 
Rs. 250/- in each. 

Order accordingly. 
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Kesarla Raghuram, Appellant v. Dr. Nara- 
Sipalle Vasundara, Respondent. 

Second Appeal No. 523 of 1982, D/- 6-7- 
1982.% 

Civil P. C. (5 of 1908), Order 23, Rule 3 
— Compromise by pleaders — Compromise 
memo signed by pleaders of both parties but 
mot by parties — Cannot be acted upon. 

A compromise memo filed before the Court 
and signed by the advocates of both the par- 
ties concerned without being signed by the 
parties cannot be acted upon. It is quite 
manifest from the provisions eriacted under 
Order 23, Rule 3 and in particular the words 
added to Rule 3 by virtue of an amendment 
brought in by the Act 104 of 1976 with effect 
from 1-2-1977 “in writing and signed by the 
parties”, any lawful agreement or compromise 
before it is given effect to by the Court by 
way of a recording the memo must be in- 
itialled by the parties. Case law’ discussed. 

(Para 1) 


Cases Referred: Chronological Paras 


(1980) 1 Mad LY 291 1 
AIR 1975 SC 2202 i 
AIR 1975 Andh Pra 308 1 
AIR 1968 Ker 213 (EB) 1 
AIR 1959 Mad 7 1 
1956 Andh LT (SN) 16 1 
AIR 1947 Nag 17- (FB) 1 
AIR .1935 PC 119 : 1935 All LI 865 1 
AIR 1930 PC 158 : 1930 All LJ 489 i 


% Against the decree of Sub. J., Tirupathi, in 
A. S. No. 55 of 1981. 
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K. Raghuram v. N. Vasundara 


A. LR. 


T. Mohanarangam, for Appellant; N. V. 
Ranganadham, for Respondent. 

JUDGMENT :— The short but important 
question of law which arises in this second 
appeal is whether the memo filed before the 
Court below signed by both the advocates of 
the parties concerned without ‘being signed 
by the parties, could be acted upon? The 
format of the case is: The tenant who is the 
appellant herein filed R. C. C. 14 of 1979 
against the respondent herein for restoration 
of certain amenities under Section 14 of the 
Rent Control Act averring therein that the 
respondent-landlady is deliberately trying to 
cut off the electricity connections and so on. 
That petition is still pending. Thereafter on 
8-8-1979 a quit notice under Section 106 of 
the Transfer of Property Act was served on 
the appellant and thereafter the suit was filed 
for eviction. The suit was decreed and the 
appeal was preferred which was numbered as 
A. S. No, 55/1981. The said appeal was 
directed originally to be posted for final hear- 
ing on 18-6-1982. However, C. M. P. No. 
27/1982 was filed on 25-2-1982 for advanc- 
ing the case and accordingly the case was 
advanced to 25-3-1982. Be that as it may, 
when the matter came up for hearing on 
25-3-1982 a memo which by implication a 
compromise memo, signed by the advocates 
of both the parties concerned, was filed. The 
compromise memo reads as under: 

“It is submitted that the appellant-defen- 
dant hereby agrees to vacate the decree sche- 
dule building in question and deliver pos- 
session of the same to the respondent-plain- 
tiff on or before 30-6-1982. Failing which 
the respondent can execute the decree for 
possession and take possession through pro- 
cess of Court. The appellant undertakes to 
pay all arrears of rent lawfully due by that 
date (i. e.) 30-6-1982. Hence, the appeal may 
be dismissed without costs.” 

On the above Memo. the impugned order 
was made which reads as under: 

“Joint memo filed. Appeal dismissed with- 
out costs in view of the memo and time 
granted to appellant for vacating the building 
till 30-6-1982.” 

It is this order that is made a grievance of 
in this second appeal. Sri T. Mohanarangam, 
the learned counsel for the appellant, con- 
tends that the compromise memo which was 
filed in the appellate Court purporting to be 
under Order XXII, Rule 3 of C. P. C., re- 
quires inter alia, the signatures of the parties 
as well and unless and until the signatures of 
the parties are initialled, the Court cannot 
and should not act upon the same. Re- 
liance is placed on’ a number of decisione, 
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BHARUCHA, J. 

Om Prakash Berlia and another, Plaintiffs 
y. Unit Trust of India and others, Defen- 
dants. 

Suit No. 1108 of 1981, D/- 28-6-1982. 

Evidence Act (1 of 1872), Ss. 61-63, 65, 
67, 74-90, 114 — Expression “contents of a 
document” — Refers only to contents and 
not truth thereof — Certified copy of return 


' of allotments filed with Registrar of Com- 


panies — It would be proof of contents 
thereof — Certified extract of Annual Re- 
turn is however prima facie evidence of 
what is stated therein by virtue of Sec. 164 
of Companies Act. (Companies Act (1956), 
Ss. 75, 159, 164, 610). AIR 1918 Cal 988, 
Disserited from. i 
Section 63 states that secondary evidence 
includes an oral account of the contents of 
a document given by some person who has 
seen it. That person does not give evidence 
of the truth of the contents of the document 
merely by reason of having seen it, but of 
what he saw. In Section 63, therefore, the 
expression “the contents of a document” 
must mean only what the document states. 
Section 61 provides that the contents of 
documents may be proved either by primary 
or by secondary evidence. The expression 
in S. 61 must, therefore, also mean what the 


-document states, and not the truth of what 


the document states. (Para 5) 


Secondly, Ss. 61 and 62 read together show 
that the contents of a document must, pri- 
marily, be proved by the production of the 
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document itself for the inspection of the 
Court. The truth of the contents of the 
document, even prima facie, cannot be prov- 
ed by merely producing the document for’ 
the inspection of the Court, What it states’ 
can be so established. (Para 6) 


Thirdly, the writer of a document is re- | 
quired to depose to the truth of its contents, 
AIR 1971 SC 1949, AIR 1954 Bom 305 and 
AIR 1968 Bom 112, Referred. (Para 7) 

Fourthly, S. 67 of the Act requires the 
proof of the handwriting or signature upon 
a document. If by mere production of the’ 
original document for the inspection of the 
Court the truth of its contents was proved ` 
prima facie, the requirement of proof of the’ 
handwriting and of the signature upon it 
would be almost superfluous. (Para 11) 

The Act requires, first, the production of 
the original document. If the original docu- 
ment is not available, secondary evidence 
may be given. This is to prove what the 
document states. Upon this the document 
becomes admissible, except where it is sign- 
ed or handwritten, wholly or in part. In” 
such a case the second requirement is, under 
S. 67, that the signature and handwriting 
must be proved. Further, where the party 
tendering the document finds it necessary to 
prove the truth of its contents, that is, the 
truth of what it states, he must do so in tha 
manner he would prove a relevant fact, 

(Para 12), 

The production of certified copies under 
the provisions of S. 63 is a means of leading 
secondary evidence. Secondary evidence 
can, obviously, be led only of what the docu- 
ment states, not-as to whether what the: 
document states is true. Under Sec. 65 (e), : 


a? Ad 


2 Bem. 


secondary evidence may be given when the 
Original is a public document within- the 
Meaning of S. 74 and only a certified copy 
of the public document is admissible. Se- 
eondary evidence of a public document so 
led only proves what the document stales, 
ne more. In other words, he who seeks to 
prove a public document is relieved of the 
obligation to produce the original. He can 
produce instead a certified copy. All other 
requirements he must still comply with. 
AIR 1973 Bom 14 and AIR 1945 Bom 319 
te extent not overruled by AIR 1956 Bom 
65, Rel. on (Para 13) 


No doubt, in respeet of public documents 
which form the acts or records of the acts 
of the sovereign authority, official bodies 
and Tribunals, and of public officers, legis- 
lative, judicial and executive, the presump- 
tion can be, and is, in fact, invariably: drawn 
that the judicial and official acts have been 
regularly performed. It is necessary, bew- 
ever, to appreciate that the source of the 
presumption is S. 114. The Court is alse 
obliged to draw the presumption in regard 
to documents included in Part 1} to the 
Schedule of the Commercial. Documents 
Evidence Act that they have been duly made 
and that the statements contained therein 
are accurate. In respect of documents in- 
cluded in Part II of the Schedule to that 
Statute the Court is given discretion to pre- 
sume that they were so made and that the 
statements contained therein are accurate. 
AJR 1939 Cal 569 and AIR 1958 SC 437, 
Referred. (Paras 17, 19) 


However, so far as the provisions of See- 
tions 61-63, 65, 67, 74-96 are concerned, it 
is clear that a certified copy of a public 
document can be admitted as secondary evi- 
dence to prove only what the document 
states. The truth of what the doeument 
states must be separately established. AIR 
1972 SC 608, Discussed; AIR 1963 SC 1633, 
AIR 1978 SC 1162 and AIR 1975 SC 1863, 
Disting; AJR 1918 Cal 988, Dissented from. 

(Para 26) 

Held, in the circumstances, the copy of 
the return of allotments filed by the Com- 
pany in the instant case with the Registrar 
of Companies, which copy was certified to 
be true by the Registrar u/s. 610 of the 
Companies Act, 1956, did not establish, even 
prima facie, the truth or accuracy or correct- 
ness of the contents of the original. It 
proved only what the contents of the ori- 
ginal were. (Para 27) 

However, the certified extraet of the annual 
return filed- by the Company u/s. 159 of the 
Companies Act, 1956, proved by reason of 
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ALR. 
S. 164 of that Aet, prima facie, the truth of 


the contents of its original. (Para 30) 
Cases Referred: Chrenological Paras 
AIR 1978 SC 1162 23 
AIR 1975 SE 1863 24 
AIR 1973 Bom 14:74 Bem LR 505 14 
AIR 1972 SC 608 22. 43 
AIR 1971 SC 1949 8, 12, 22 
AIR 1968 Bom 112: 68 Bom LR 228 10, 12 
AIR. 1963 SC 1633 21 
AIR 1958 SC 437 20 
AIR 1956 Bom 65 16 
AIR 1954 Bom 305: 56 Bom LR 147 9, 12 
AIR 1945 Bom 319 15, 16 
AIR 1939 Cal 569 18 
AIR 1918 Cal 988:19 Cri LJ 530 25 


K. S. Cooper with G. A. Thakkar, A. N. 
Mody and V. C. Kotwal, for Plaintiffs; 
F. S. Nariman, R. P.. Bhat, I M. Chagla, 
R. A. Dada, D. R. Dhanuka, Ashok Desai, 
T. R. Andhyarujina and G. E. Vahanvatti, 
for Defendants. 


ORDER :— The question to be decided 
arises in the context of a copy of the return 
of allotments filed by the 8th Defendant- 
Company with the Registrar of Companies 
and an extract of the Annual Return also 
so filed, both certified to be true by the 
Registrar under S. 610 of the Companies 
Act. The said true copy and extract have 
been admitted on record as the Ist defen- 


dant’s exhibits (at Exhibits 17 and 18). The 
question is: is the truth of. their contents 
established prima facie as Mr. Nariman, 


learned counsel for the 1st defendant’ con- 
tends, or must the truth. thereof be proved ? 

2. It is necessary to set out the relevant 
provisions of the Evidence Act. In Sec. 3 
a document is defined as any matter ex- 
pressed or described upon any substance by 
means of letters, figures or marks or by 
more than one of those means, intended to 
be used or which may be used for the pur- 
pose of recording that matter. Again in 
Section 3, a fact is said to be proved when, 
after considering the matters before it, the 
Court either believed it to exist or considers 
its existence so probable that a prudent man 
ought, under the circumstances of the parti- 
cular case, to act upon the supposition that 
it exists. Section. 59 states that all facts, 
except the contents of documents, may be 
proved by oral evidence. Section 65, under 
the heading “Of Documentary Evidence”, 
states that the contents of documents may 
be proved either by primary’ or secondary 
evidence. Section 62 states that primary 
evidence means the document itself produc- 
ed for the inspection of the Court. Sec. 63 
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relates to secondary, evidence and states that 
secondary evidence includes, inter alia, certi- 
fied copies given under the provisions therein- 
‘after contained in the Act, and oral accounts 
of the contents of a document given by 


some person who has himself seen it. Sec- 
‘tion 64 requires that documents must be 
‘proved by primary evidence except in the 


cases thereinafter mentioned. Section. 65.re- 
Jates to ‘those cases and states that secondary 
evidence may be given of the existence. con- 
‘dition or contents of a document. It states 
‘hat it is only when the original is a. public 
document within the meaning of Section 74 
that a certified copy of it, but no other kind 

of secondary evidence, is admissible. Sec- 
tion 67 requires that if a document is alleg- 
ed to be‘signed or to have been written 
wholly or in part by any person, the signa- 
ture or the handwriting of so much of the 
document as is alleged- to be in that person’s 
handwriting must be proved to. be in his 
handwriting. Sections 74 to 78 are in rela- 
tion to “Public Documents” and are “the pro- 
visions hereinafter contained” mentioned. in 
S. 63. Section 74 sets cut what documents 
are public documents. Sub-section (1) -states 
that documents forming the acts, or records 
of the acts of the sovereign authority, of 
official bodies and Tribunals, and of public 
officers, legislative, judicial and executive, 
are public documents.. Sub-section (2) states 
that public records kept in any State of pri- 
vate documents are public documents. 
Under S. 76 every public officer having the 
custody of a public document is obliged to 
give any person on demand a copy of it 
together with a certificate that it is a true 
copy of such document or part thereof; such 
copies so certified are called certified copies. 
Under S. 77 such certified copies may be 


produced in proof of the contents of the 
public documents or parts of the public 
documents of which they purport to be 


copies. Sections 79 to 90 are under the head 
of “Presumptions as to documents”. Sec- 
tion 79 deals with certified copies; it pro- 
vides that the Court shall presume to be 
genuine every document purporting to be a 
certificate, certified copy, or other document, 
which is by law declared to be admissible as 
evidence of any particular fact, and which 
purports to be duly certified by an officer 
of the Government. Under its provisions 
the Court shall also presume that any offi- 
cer by whom such document purports to be 
signed or certified held, when he signed it, 
the official character which he- claimed. The 
only section ‘under this head which requires 


the presumption of the accuracy (or | truth 
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or correctness) of a document to ‘be- drawa 
as S. 83; thereunder the Court shali presumo 


that maps or plans purporting to be made 
by the authority of the Central or any State 
Government were so made and- are accurate. 


3. Much depends upon the interpretation 
to be given to the expression “the contents 
of documents” in the Act. It was contend: 
ed at first by Mr. Nariman that that expres- 
sion wherever used in the Act meant the 
truth of the contents of documents. When, 
however, the Court pointed out to him tho 
‘provisions of S. 63 (5), Mr. Nariman sub- 
mitted that at least in Ss. 61 and 77 that 
expression bore that meaning, being linked 
‘to “proved” in S. 61 and to “proof” in Sec 
tion 77. . 

4. Maxwell on the Interpret tion of Sta- 
tutes, 12th Edn., states (at page 278) that at 
is reasonable to presume that the same mean- 
ing is implied by the use of the same expres- 
sion in every part of an Act. 

S. Section 63 states that secondary evi- 
dence includes an oral account of the con-| 
tents of a document given by some person 
who has seen it. That person does not give 
evidence of the truth of the contents of the 
document merely by reason of having seen 
it, but of what he saw. In Sec. 63, there- 
fore, the expression “the contents of a docu- 
ment” must mean only what the documen 
states. Section 61 provides that the contents 
of documents may be proved either by pri- 
mary or by secondary evidence. The ex- 
pression in S. 61 must, therefore, also mean 
what the document states, and not the truth 
of what the document states. 

& Secondly, Ss. 61.and 62 read together; 
show that the contents of a document must, 
primarily, be proved by the production of 
the document itself for the inspection of the 
Court. It is obvious that the truth of the 
coatents of the document, even prima facie, 
cannot be proved by merely producing the 
document for the inspection of the Court. 
What it states can be so established. 


7. Thirdly, it is laid down that the writer 
of a document must depose to the truth of 
its contents. Three judgments must be not- 
ed ia this connection. 

8. In Bishwanath Rai v. 
Singh, AIR 1971 SC 1949, 
Court said this (at p. 1953): 
The contents of this letter were 
proved by the evidence of Ram Chandra 
Sharma who stated that he knew the hand- 
writing of Swamiji with whom he had had 
correspondence even earlier. His ‘evidence, 
thus, was sufficient to prove that © ‘Swanaiji 
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wrote this letter to Ram Chandra Sharma, 
and.. that the statements contained in the 
letter were made by Swamiji himself. It is 
true that, in the absence of examination of 
Swamiji, the correctness of those statements 
cannot be held to be proved. Thus, the evi- 
dence of Ram Chandra Sharma proves the 
contents of the letter, but not the correct- 
ness of those contents ........” 


- 9. In the well known Bombay case of 
Madholal Sindhu v. Asian Assurance Co. 
Ltd., (1954) 56 Bom LR 147:(AIR 1954 
Bom 305). N. H. Bhagwati, J., heid that it 
was futile to merely prove the signature or 
the handwriting of the person who had sign- 
ed or written various documents without 
calling that person, who was the only per- 
son who could depose to the correctness of 
the: contents of those documents. 


10. In the case of Mr. D. and Mr. S. 
(1966) 68 Bom LR 228:(AIR 1968 Bom 
112), a Division Bench of this Court approv- 
ed the decision in Madholal Sindhu’s case 
and held that the evidence of the contents 
of a document was hearsay evidence unless 
the writer thereof was examined before the 
Court. 

11. Fourthly, Sec. 67 of the Act requires 
the proof of the handwriting or signature 
upon a document. If by mere production 
of the original document for the inspection 
of the Court the truth of its contents was 
proved prima facie, the requirement of proof 
of the handwriting and of the signature 
upon it would be almost superfluous, 


12. The Act requires, first, the produc- 
tion of the original document. If the ori- 


ginal document is not available, secondary 
evidence may be given. This is to prove 
what the document states. Upon this the 


document becomes admissible, except where 
it is signed or handwritten, wholly or in 
part. In such a case the second requirement 
is; under S. 67, that the signature and hand- 
writing must be proved, Further, where the 
party tendering the document finds it neces- 
sary to prove the truth of its contents, that 
is, the truth of what it states, he must do so 
in the manner he would prove a relevant 
fact. As the cases of Bishwanath Rai (AIR 
1971 SC 1949); Madholal Sindhu (AIR 1954 
Bom 305); and Mr. D (AIR 1968 Bom 112) 
indicate, this is generally done by calling the 
author of the document. 

13. It will have been noticed that the 
production of certified copies under the pro- 
visions of S. 63-is a means of leading se- 
condary evidence. . Secondary evidence can, 
obviously, be led. only. of what'the document 
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states, not as to whether what: the document 
states is true. Under S. 65 (e), secondary 
evidence may be given when the original is 
a public document within the meaning of 
S. 74 and only a certified copy of the pub- 
lic document is admissible. Secondary evi- 
dence of a public document so led only 
proves what the document states, no more. 
In other words, he who seeks to prove a 
public document is relieved of the obliga- 
tion to produce the original. He can pro- 
duce instead a certified copy. All other re- 
quirements he must still comply with. 

14. In this context this Court’s judgment 
in C. H. Shah v. S. S. Malpathak, (1972) 74 
Bom LR 505:(AIR 1973 Bom 14), must be 
noted. The Court was concerned with 
deciding whether the original of a public 
document had to be proved in the same 
manner as any other document. A consid- 
eration of the relevant provisions of the Evi- 
dence Act clearly showed the Court that the 
only difference which the Act made between 
public and private documents was in regard 
to the form of secondary evidence which is 
admissible, viz., a certified copy, and in re- 
gard to the presumption of the genuineness 
of the certified copy; in all other respects, 
no distinction was drawn by the Act between. 
public and private documents, 


15. In Vithoba Savlaram v. Shribari 
Narayan, AIR 1945 Bom 319, Chagla, J., 
sitting singly, was concerned with the pro- 
duction of the certified copy of a registered 
mortgage-deed. He held that there was no 
doubt that by producing the certified copy 
the plaintiff proved the contents of the mort- 
gage-deed but its execution was not so 
proved. The portion of the judgment with 
which we are here concerned reads thus: 

“a. All that the Evidence Act does is 
that it permits secondary evidence to be 
given of a registered document because it is 
a public document within the meaning of- 
Sec. 74, and under S. 77 it provides that 
certified copies may be produced in proof 
of the contents of the public documents. 
All that a certified copy does is that it au- 
thenticates the genuineness of the copy. The 
Court presumes that the original document 
had the same contents as the copy. It cer- 
tainly does not prove the actual execution 
of the original document ........” 

16. In Kashibai Martand v. Vinayak 
Ganesh, AIR 1956 Bom 65, the judgment in 
Vithoba Saviaram’s case came up for con- 
sideration before a Division Bench of this 
Court. The Division Bench pointed out 
that the attention of iChagla, J., had not 
been drawn to the relevant -sections of::. the 
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Ixdian Registration Act whereunder a statu- 
tery presumption arose that the facts men- 
tioned in the endorsements required to be 
made under S. 59 occurred as indicated in 


, the‘ endorsements. The judgment ofthe Divi- 


sion Bench did not, however, comment upon. 
the aforesaid: observations of Chagla, J. 
They still stand as good law. 

17, Section 114 of the Evidence Act en- 
ables the Court to presume the existence of 
any fact which it thinks likely to have hap- 


pened, regard being had to the common 
course of natural events, human conduct 
and public and private business, in their 


relation to the facts of the particular case. 
The illustrations to the section state that the 
Court may presume, inter alia, that judicial 
and official acts have been regularly per- 
formed. In respect of public documents 
which form fhe acts or records of the acts 
of the sovereign authority, official bodies 
and Tribunals, and of public officers, legis- 
lative, judicial and executive, the presumption 
can be, and is, in fact, invariably drawn. It 
is necessary, however, to appreciate that the 
source of the presumption is S. 114. 


18. A judgment of the Calcutta High 
Court must be noted in this connection. 
From its judgment in Pattu Kumari Bibi v. 
Nirmal Kumar Singh, AIR 1939 Cal 569, the 
following passage is extracted: 

“|... The register of powers-of-attorney 
is - maintained by the Registering Officer 
under certain rules made by the Inspector 
General of Registration under Section 69, 
Registration Act, 1908. Every entry in that 
register is therefore “a public document” 
within the meaning of Section 74 (1) (iii), 
Evidence Act, being “a document forming 
the act or record of the act” of an execu- 
tive public officer in the discharge of a statu- 
tory duty imposed upon him. It follows 
that a true copy of the entry (which by vir- 
tue of Section 76, Evidence Act, is a certi- 
fied: copy within the meaning of Section 63 
(1) is admissible as proof of the original 
entry by virtue of Section 65 (e), Evidence 
Act. How far the original entry itself is 
good evidence of the contents of the power- 
of-attorney is a slightly different question. It 
is undoubtedly relevant under Section 35, 
Evidence Act. The weight to be attached to 
the entry depends upon the accuracy of the 
abstract of the power which appears to be 
the sixth column of the entry. According to 
this abstract the power was a general power- 
of-attorney authorising the agent, inter alia, 


' to adjust, compromise and submit any ac- 


count, debts, claims, demands, and. disputes 
toviching any matters which now subsist. on 
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may arise between the principal and Nirmal 
Kumar Singh Nawalakha; also to abandon 
or compromise any suit, actions or proceed- 
ings if the attorney thinks necessary; to ap- 
point advocates, attorney, vakils, solicitors, 
pleaders, muktears, revenue agents and so 
forth. This abstract is as already mention. 
ed made by the Sub-Registrar in the discharge 
of his official duty and we think that the 
Court is entitled to presume its correctness 
is accordance with the usual presumption 
that official acts are regularly performed....... r 


19. The Court is also obliged to draw the 
presumption in regard to documents included 
in Part I to the Schedule of the Commer- 
cial Documents Evidence Act that they have 
been duly made and that the statements con- 
tained therein are accurate. In respect of 
documents included in Part II of the Sche-| 
dule to that statute the Court is given discre-| 
tion to presume that they were so made and| 
that the statements contained therein are| 
accurate. Item 21 of Part II of the Schedule! 
to that statute relates to a copy, certified by 
the Registrar of Companies, of the Balance 
Sheet, Profit and Loss Account, and audit 
report of a company, filed with the said Re- 
gistrar under the Indian Companies Act, 
1913, and the rules made thereunder. 

20. In’ Kashinath Sankarappa Wani v. New 
Akot Cotton Ginning and Pressing Co. Ltd., 
AIR 1958 SC 437, the Supreme Court was 
concerned with a case where a copy of a 
balance-sheet filed by a company with the 
Registrar of Companies was rejected by the 
High Court. The Supreme Court observed 
that if the attention of the High Court had 
been drawn to Section 3 of the Commercial 
Documents Evidence Act and to Item No. 21 
in Part II of its Schedule the High Court 
would not have rejected the copy of the 
balance-sheet obtained by the appellant from 
the office of the Registrar of Companies. The 
Supreme Court was of the opinion that the 
copy should have been admitted in evidence 
and it admitted the same. It then went on 
to consider whether it should presume the 
accuracy of its contents under Section 3 of 
the Commercial Documents Evidence Act and 
held that the High Court would have been 
perfectly justified in not raising the presump- 
tion in regard to the accuracy of the state: 
ments contained in the balance-sheet. Mr. 
Cooper, learned .counsel for the plaintiffs, 
placed reliance upon this judgment to submit 
that if under the provisions of Section 77, a 
certified copy of the balance-sheet was proved 
even as to the accuracy of its contents there 
was no reason for the Supreme Court te 
rély. upon. the Commercial: Documents Evi 
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Gence Act and to the discretion therein given 
to the Court: to draw the presumption « ef 
accuracy. 


21. I now ture to the cases cited by Mt. 
Nariman. In Madamanchi Ramappa v. 
Muthaluru Bojjappa, AIR 1963 SC 1633, 
the High Court had interfered in second ap- 
peal upon the footing that-a document had 
not been proved and should not have been 
received in evidence. Before the Supreme 
Court it was fairly concedéd that this was 
erroneous. The Supreme Court observed 
that the document in question, being a certi- 
fied copy of a public document, need net 
have been proved by calling a witness. 
Having come to the conclusion that the 
document had been correctly admitted on 
record, the Supreme Court held that the 
High Court should not have interfered ia tho 
second appeal and upset the High Court’s 
order. No question arose before the Su- 
preme Court of the truth of the conteats of 
the document, 


22. In P. C. Purushothama 
S. Perumal, AIR 1972 SC 608, an election 
petition was before the Supreme Court. The 
question was whether the returned candidate 
had held election meetings on certain dates. 
Reports made by the police officers -deputed 
te cover those meetings were marked with- 
out objection. Before the Supreme Court 
an objection as to their admissibility was 
raised. The Supreme Court held that it was 
not open to the respondent to object to their 
admissibility, The next paragraph, para- 
praph 19, must be fully reproduced: 


“19, It was next urged that even if the 
reports in question are admissible we cannot 
look into the contents of those documents. 
This contention is again unacceptable. Once 
a document is properly admitted, the cor- 
tents of that document are also admitted ia 
evidence though those contents may net be 
conclusive evidence,” 

Great stress was laid by Mr. Nariman upea 
the last sentence of this paragraph. It was 
contended that this meant that the truth of 
-the contents of all documents which kad 
been properly admitted in evidence was 
prima facie established. It was urged that 
the said copy and extract having been pro- 
perly admitted the Court was obliged te ces- 
sider the truth of the contents thereof as 
being prima facie established. It would got, 
I think, be permissible te read the fast 
sentence of paragraph 19 of the judgment as 
holding that in all cases where a document 
has been admitted on record it can be icek- 
ed at on the basis that the truth of its cog- 
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tenis has been established, albeit prima facie. 
I find it difficult to read this sentence as 
overruling the decision in Bishwanath Rai’s 
case (AIR 1971 SC 1949) or the decisions 
of the High Courts or nullifying the distinc- 
tion between proof of the contents of a docu- 
ment and proof of the truth of the contents 
of a document for there is no discussion of 
the provisions of the statute or of any earlien 
decisions. The sentence must,'as I see it, be 
read in the context of the issues in the casa 


and the paragraphs that immediately preceda 
and succeed it. 


23, The judgment in Ramanbhai Nagji- 


bhai Patel v. Jasvantsingh Udesingh Dabhi, 


AER 1978 SC 1162, was cited because it ro 
ferred (in paragraph 13) to the decision ia 
P. C. Purushothama Reddiar’s case (AIR 
1972 SC 608). It is there stated only that 
counsel made a submission based upon that 
judgment. The case is of no assistance upon 
the point at issue. 


24. In Banamali Das v. Rajendra Chan- 
dra Mardaraj Harichandan, AIR 1975 SC 
1863, the Supreme Court was again cen» 
cerned with an election petition. The ques- 
tion was whether the returning efficer had 
erroneously entered the results of the second 
sound on Table No. 14 twice in the final 
tabulation, once as against the second round 
of Table No. 14 and once as against the se- 
coad round of Table No. 13. The original 
Check Memo of Table No. 13 in which the 
results of the second round -were entered was 
not produced during the trial but a certified 
copy thereof was admitted in evidence, sub- 
ject to an objection as to its admissibility. , 
The Supreme Court held that there was ne | 
substance in the objeotion. The Check Memo 
which was required to be maintained by the 
officer in charge of the counting table was a 
document forming the record of the acts of 
a public officer and, therefore, a certified 
copy thereof givea, by the Collector in whose 
custody the document was kept could ba 
admitted in evidence in proof of the contents 
of the original document. That certified 
copy showed that an error had indeed beea 
made. It was contended that this judgment 
showed that the certified cepy of a public 
document established the truth of the con- 
teats thereof. It will be noted that the ques- 
tion before the Supreme Court was whethes 
ihe certified copy of the Check Meme could ` 
be admitted in evidence. No contention was 
raised before the Supreme Court regarding 
the correctness or truth of the document ner 
is there aay discussion of this aspect in = 
judgment. 


13. 


25. In Farit Kanti Biswas, AIR 1918 Cal 
988, the Court was concerned with a con- 
tempt petition. The alleged contempt was of 
the Chief Justice made in a newspaper arli- 
cle. As far as this discussion is concerned, 
the relevant question was whether two per 
sons were directors of the company that 
published the newspaper and could be held 
liable for the contempt. There was before 
the Court a certified copy of a statement 
made by the cempany te the Registrar of 
Companies which showed the names of these 
two persons as directors. It was held by 
Woodroffe J. that the statement was a public 
record of a private document and, therefore, 
admissible. The objection then was that the 
signature of the executant of the statement 
was not proved. The learned Judge held 
that, assuming that the production of the 
certified copy was not such proof where 
proof was necessary, it was not necessary 
Here, for'a person giving the name of one of 
the two alleged directors had signed the state- 
ment and, as the statement was accepted by 
the Registrar, it was common sense te assume 
that he was satisfied that it was made on be- 
balt of the company. The reasoning of 
Woodroffe J. in this regard was accepted by 
al! but one of the 5 learned Judges con- 
stituting the bench. The dissenting Judge, 
Mookerjee, J., held that although secondary 
evidence was admissible of a public docu- 
ment by way.of its certified copy, the party 
who produced it was not relieved of his 
obligatien tọ prove the execution of the 
decument just as if the original had been 
produced, unless the case was covered by 
Section 90 of the Evidence Act, or the legis- 
lature had otherwise expressly excepted it. 
With the greatest respect to the four learned 
Judges, 1 find myself entirely in agreement 
with the view expressed by Mookerjee, J. 


26. Mr. Nariman contended that the law 
on the point in India was what the law on 
the point in England was, viz., that a certi- 
fied copy of a public document proved prima 
facie the truth of its contents. He relied 
upon Chapter 22 of Phipson on Evidence, 
Twelfth Edition. Paragraph 1051 states that 
a class of exceptions to the hearsay rule con- 
sists of statements contained in public er 
official documents which are in general prima 
facie, though net conclusive, evidence of the 
truth of the facts recorded, even against 
strangers. Paragraph 1052 states that for the 
Purposes of civil proceedings the common 
Taw exceptions to the hearsay rule have 
either been superseded or rendered statutory 


by the Civil Evidence Act, 1968. The provi- 
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sions of the Evidence Act, ts whicb I have 
made reference, lay down the position clearly. 
Thereunder a certified copy of a public docu- 
ment can be admitted as secondary evidenc 

to prove only what the document states. Thej 
truth of what the document states must be) 
separately established. That being sc, I findl 
it unnecessary to take recourse to the Eng- 
lish Jaw based originally on commen law aud 
now on the enactment of 1968. 





27. In the result, I hold that the said copy 
and extract (Exhibits 17 and 18} do . not 
establish, even prima facie, the truth or ar 
curacy or correctness of the contents of their 
originals. They preve only what the con- 
tents ef their originals are. 


2& At’ this stage Mr. Nariman refers to 
Seetions 159 and 164 of the Companies Act. 
He sutmits that the return (extract of which 
is at Ex. 18) is an annual return made by 
the 8th defendant company under the provi- 
sions of Section 159 and that under the pro- 
visions of Section 164 such annual return is 
Prima facie evidence of any matters directed 
or authorised to be inserted therein by the 
Companies Act. In Mr. Nariman’s submis- 
sien, the said extract prima facie establishes 
the truth of the contents of its original. 


28. Mr. Cooper submits that the said ex- 
tract can be prima facie evidence only of 
Matters directed or authorised’ to be inserted 
therein by the Companies Act. He refers to 
the last page of the extract which sets cut 
the names of the holders of privately placed 
converlible debentures, the number of -de- 
bentures held by each of them, the number 
thereof as have been converted into equity 
shares, and. the number of equity shares 
allotted on 5th June, 1979. He submits that 
all this information is in excess of the re- 
quirements of Section 159 and its correct- 
ness cannot be prima facie established thus. 
Section 159 makes reference to Schedule V, 
Part 1; to the register of debenture holders; 
tc the debentures; and to the debenture- 
holders, past and present. It does not ap- 
pear to me that there is, therefore, anything 
ip. excess in the annual return, 


3. I new hold that the said extract (Exhi- 
bit 18) proves, by. reason cf Section 164 of 
the Companies Act, prima facie the truth of 
the contents of its original. 


Ordered accordingly. 
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MODY, J. : 

P. Appellant v. P. and others, Respondents. 

First Appeal No. 729 of 1980, Dj- 11-8- 
1981. l 

Hindu Marriage Act (25 of 1955), Sec- 
tion 13 (1) G) and (ia) — Divorce — Adultery 
and cruelty — Held, adultery was not proved 
nor had conduct of respondent wife caused 
danger to health of appellant or given rise 
to apprehension of such danger. 

The facts found in appeal were as 
follows :— (a) that the respondents Nos. l 
and 2 (original respondent and original co- 
respondent No. 1) were meeting frequently 
in a dubious manner and in suspicious Cir- 
cumstances and the purpose of meeting was 
not innocent, (b) that they were seen by the 
private detective engaged by the appellant 
(original petitioner) in the Shabnam and 
Paramount Restaurants and the story that 
they had met at saree centres or hospital is 
not worthy of any credence, (c) that they 
were travelling together in taxis and were 
seen travelling in a taxi at least once. As- 
sertion by both of them to the contrary can- 
not be believed, (d) that the visit of the Ist 
respondent at least to the office of the 3rd 
respondent (original co-respondent No. 2) on 
17th Jan., 1976, is proved and that, visit was 
for some unexplained purpose which is bound 
to arouse anybody’s suspicion as to the pur- 
pose of the visit, (e) that the Ist respondent 
carried on with her flirting in spite of two 
complaints in writing by the petitioner, to 
which there is no reply nor any explanation 
as to why replies were not given and (f) that 
the Ist respondent did not care for the feel- 
ings of the petitioner and had at no time 
made any attempt to allay such suspicions; 
on the contrary she continued to act in a 
manner which would fan the fire of suspicion. 

(Para 29) 

Held, there is nothing in the established 
facts to show that the Ist respondent was 
guilty of adultery, though there is enough 
evidence to show that she was carrying on 
with the 2nd respondent. (Para 31) 

As regards the question of cruelty there is 
not a single word in the evidence that the 
conduct of the Ist respondent has caused any 
danger to the health of the petitioner or has 
given rise to.any apprehension of such 
danger. Such an allegation is made in the 
petition but there is no evidence to the effect 
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’ given in examination-in-chief.. In cross-ẹx- 


amination the petitioner stated that it-is -not 
true that- he had neither suffered in health nor 
reputation as was alleged. This denial is no 
evidence to establish the danger or apprehen« 
sion of danger. Looking to the circums 
stances of the case though it is unjust: -to 
compel the petitioner to continue his mar- 
riage with the ist respondent, it is -un~ 
fortunate that, the law being what it is, there 
is no alternative, but, to dismiss the appeal. 

(Paras 32, 35) 
Cases Referred : Chronological Paras 
AIR 1982 Bom 498 pee 
(1981) L..P. A. No. 28 of 1980, D/- 10-3- 

1981 (Bom), Madanlal Sharma v. Santosh 


Sharma 2 
AIR 1980 Delhi 213 _ 34 
AIR 1978 Raj 140 33 
AIR 1975 SC 1534 "33 
AIR 1968 Mys 115 33 
1964 AC 644 : (1963) 3 WLR 176: (1963) 2 

All ER 966, Gollins v. Gollins “34 
AIR 1963 Pat 93 33 


1940 P. 187 : (1940) 3 All ER 380 : 163 LT 
314, Horton v. Horton °° +33 
(1810) 1 Hag Con 453 : 161 ER 614, Holden 
v. Holden 34 
- Hemendra K. Shah with K. H. Panchal, for 
Appellant; C. R. Dalvi with P. N. Karlekar 
(for No. 1); R. N. Vakharia (for No. 2) and 
K. J. Vasavada (for No. 3), for Respondents 
JUDGMENT :— This appeal arises out of 
the matrimonial petition filed by the appel- 
lant (original petitioner) inthe Bombay City 
Civil Court at Bombay against his wife, -the 
ist respondent (original respondent): for 
divorce on the ground of adultery alleged to 
have been committed by her with the respon- 
dents Nos. 2 and 3 (original co-respondents 
Nos. 1 and 2) and in the alternative on ‘the 
ground of cruelty. The appellant husband 
had also earlier filed an infructuous petition 
for divorce. The Ist respondent wife how- 
ever, did not emerge unscathed though ‘she 
succeeded in the earlier petition. arpi 
2. The petitioner had filed the earlier petis 
tion being M. J. Petition No. 1973'of ‘1972 
on the same grounds as the present petition. 
The co-respondent therein was one R., and 
not the present respondents Nos. 2 and 3, 
He lost the said petition in the trial Court 
He filed an appeal to this Court being First 
Appeal No. 599 of 1979, which was dismis- 
sed by me on 5/6th Aug., 1981: (reported in 
AIR 1982 Bom 498). He lost the said .ap- 
peal on the ground that out of the several 
incidents, only one incident of the st, re- 
spondent and the said R. having been found 
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possibly said to‘‘have been proved: and: even 
~on the assumption that the same was proved, 
no inference of adultery can be drawn and 
as regards cruelty there was no evidence of 
any danger to the health or apprehension: of 
any danger to the health of the appellant 
which is the requirement now imposed by 
law as decided by Division Bench of this 
‘Court in Madanlal Sharma v. Santosh 
Sharma, L. P. Appeal No. 28 of 1980 ‘by 
Rege and Kanade, JJ. dated 10th Mar., 1981. 


3. During the pendency of the above peti- 
tion, the appellant again engaged another 
detective agency and based on the reports 
thereof, filed the presént petition. An ap- 
plication was made for amendment of the 
earlier petition to include the new facts, 
which was rejected by the trial Court as well 
as by the appellate Court. 


4. The allegations relied on by the peti- 
tioner in. support of his case are to be gather- 
ed from the- report of the detective agency 
rather than the petition which is delightfully 
and unjustifiably vague, resulfing in vague 
denials in the written statements. 


5. The appellant was suspicious of the 
character of the Ist respondent and in the 
year 1967, made a complaint to her mater- 
nal uncle as also to.her brother about the 
Ist respondent living in adultery to which no 
reply was sent. The 1st respondent did not 
improve in her behaviour and an advocate’s 
notice dated 16th May, 1969 was also sent, 
which also was ignored by her. Being sus- 
picious, he engaged a detective agency who 
kept a watch and whose reports led to the 
earlier petition. The incidents in the earlier 
petition may be ignored for the purpose of 
this petition in view of the fact that most of 
them were held not to be proved and only 
one incident was held to be worthy of belief 
by the trial Court, while the appeal was de- 
cided without going into the question as to 
. whether the same was proved. It was held 
that even onan assumption that the same was 
proved, there cannot be an inference of adul- 
tery nor can it be said that evidence estab- 
lished legal cruelty. 


6. After the earlier petition was filed, an- 
other detective agency viz; Globe Detective 
Agency was engaged by the appellant. One 
Sunderjit Tacker, an employee of the said 
agency was the operative in charge of gather- 
ing material about ‘the 1st respondent. The 
work was done by the said Tacker along 
with other employees of the agency but only 
he has given evidence. -Basically, the ‘evi- 
dence is that what is stated in the report is 


“ correct but that because of passage of time © 
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when he is giving evidence, he' is not able to 
recollect anything except what is stated in 
the report. As per the report, he kept,, the 
Ist respondent under surveillance on 2, 8, 9, 
13 to 17, 19, 20 to 24, 28 and 29 Jan., 1976. 
Out of this nothing material transpired’ on 
the dates other than 13th to 17th aad 24th 
and 29th Jan., 1976. The relevant date -as 
regards the 3rd respondent (original 2nd -co- 
respondent) is the 17th Jan., 1976 and the 
remaining dates concern the 2nd respondent 
(ihe original ist co-respondent). The case: of 
the appellant as emerges from the petition, 
the report and the evidence is as follows.. 


7. On 13th Jan., 1976, the ist respondent 
came out of the house and met the 2nd res- 
pondent near Taj Talkies. They hired a taxi 
and they proceeded in the direction of Grant 
Road but the detective missed them near 
Shalimar Talkies. On 14th Jan., 1976 ‘at 
about 4.15 p.m. the Ist respondent hired a 
taxi bearing No. MRR 3932 which at about 
4.32 p.m. stopped at the corner of Khetwadi 
Backroad and 7th Lane. The 2nd respon- 
dent got into the taxi, the taxi proceeded 
towards Charni Road junction and then 
went to Chowpatty and stopped in front “of 
Paramount Restaurant. The couple went into 
the cabin on the first floor at about 4.40 p. m. 
They came out at about 5.20 p.m. and there- 
after the photographs, were taken. A taxi 
was hired in which the couple were ‘Seen 
sitting very close to each other. The taxi 
came to the Mercantile Bank near High 
Court, the Ist respondent got down and the 
taxi entered the High Court compound. The 
2nd respondent paid the bill and then follow- 
ed the Ist respondent ' in the High Court but 
remained~ only in the verandah on the ground 
floor of the High Court. The ist respondent 
came down. Both, the respondent No. 1 and 
respondent No. 2 tooka taxi. The 1st’ respon- 
dent got down on the Khetwadi Main Road 
and walked to her residence. The 2nd res- 
pondent went away in the taxi. On 15th Jan., 
1976, at about 3.18 p.m. the Ist respondent 
went to the Roxy Theatre and found that 
the tickets were not available and waited for 
someone. The 2nd respondent came, both 
of them hired a taxi, went to Swastik Thea- 
tre, found that the tickets were sold out, 
hired another taxi, went to Shabnam Restau- 
rant near Minerva Theatre and eniered a 
family room. A photograph was taken show- 
ing them near Shabnam Restaurant. They 
entered the restaurant at about 3.43 p.'m. 
and came out at about 5.10 p.m. More 
photographs were taken. They took a taxi 
bearing No. MRR 3376. The 2nd respon- 
dent was observed putting his arms around 
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the Ist respondent and talking intimately. 
Several photographs were taken. The “Ist 
respondent then got out of the taxi at about 
4.20 p.m. did some shopping and went home, 
On 16th Jan., 1976, the respondente Nos. 1 
and 2 again met at a bus stop near Messrs 
A. B. Mistry and Co., a taxi bearing No. 
MRP 8964 was hired and the couple goi 
down near Original Restaurant, Gowalia Tank, 
eniered a cabin on the first floor; the detec- 
tive entered the next cabin and from the 
mirror which was fixed outside the cabin on 
the roof observed the respondents Nos. 1 and 
2 kissing each other and also observed the 
2nd respondent holding breasts of the Ist 
respondent, The detective went out of the 
cabin once or twice and saw both the respon- 
denis sitting very close and indulging in the 
aforesaid acts. They were inside the cabin 
from about 5 to 6.30 p.m. After coming 
out, a taxi bearing No. MRB 1759 was hired, 
the two respondents were sitting in the rear 
and the 2nd respondent was observed putting 
his arms around the ist respondent. The Ist 
respondent was dropped near her residence. 
On 24th Jan., 1976, the 1st respondent went 
by a taxi tothe corner of 7th Khetwadi Lane, 
where the 2nd respondent entered the taxi 
and again went to the said Oriental Restau- 
rant, where similar events took place as ear- 
lier and were observed by the detective 
through the mirror on the roof. On this oec- 
casion the couple had been there between 
5.35 p.m. and 6.50 p.m. and they returned 
by a taxi. On 29th Jan., 1976, the Ist .re- 
spondent took a taxi near her residence and 
in the same way as earlier picked up the 2nd 
respondent and both of them went to San- 
gam Vegetarian Restaurant at Marine Drive 
and entered the same. The petitioner was 
informed about this and came there. The 
said respondents rushed out of the restaurant 
and there was a scuffle, they were taken to 
the police station and complaints were lodged. 


8. As regards the 3rd respondent, the re- 
port is that on 17-1-1976, at about 5.42 p. m. 
the respondent No. 1 was seen entering the 
office of the 3rd respondent. They came out 
of the building at about 5.52 p.m. and enter- 
ed Moonlight Hotel at 5.53 p.m. They went 
to the 3rd floor. The detective got hold of 
a woman of easy virtue from nearby and 
followed them in the hotel. The ist and the 
3rd respondents were supposed to have been 
registered as Mr. & Mrs. Shah. The de- 
tective registered himself in the register. The 
detective came out soon thereafter and the 
yespondents Nos. | and 2 came out at about 
6.55 p. m. The report does not mention any 
photographs having been iakeb, but three 
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photographs are produced, alleged to bave 
been taken at the same time, that is ai about 
5.53 p. m. 

$-28. (His Lordship then considered 
evidence and proceeded). 

29. In the circumstances I am convinced 
of the following facts: 

(a) that the respondents Nos. 1 and 2 were 
meeting frequenily in a dubious manner and| `> 
in suspicious circumstances and it is clear 
that the purpose of meeting was not innocent 
or what is alleged in the instant petition. 

(b) that they were seen by the detective in 
the Shabnam and Paramount Restaurants and 
the story that they had met at saree centres 
or hospital is not worthy of any credence. 


{c) that they were travelling together in 
taxis and were seen travelling in a taxi at least 
once. Assertion by both of them to the con- 
trary cannot be believed. 


(d) that the visit of the Ist respondent 
at least to the office of the 3rd respondent on 
17th Jan., 1976, is proved and that, visit was 
for some unexplained purpose which is 
bound to arouse anybody’s suspicion as to 
ihe purpose of the visit. 


(e) that the Ist respondent carried on with 
her flirting in spite of two complaints in writ- 
ing by the petitioner, to which there is no 
reply nor any explanation as io why replies 
were not given. 

(f) It is clear that the Ist respondent did 
not care for the feelings of the petitioner and 
had at no time made any attempt to allay 
such suspicions; on the contrary she con- 
tinued to act in a manner which would fani 
the fire of suspicion. 

30. Another thing which requires mention- 
ing is the attack on the oiher family mem- 
bers of the petitioner. The instructions of 
the 2nd respondent to his advocates to attack 
the petitioner’s mental condition by referring 
to the family history was thoroughly un- 
justified. Before me, Mr. Vakharia for the 
2nd respondent referred to the case put to 
the petitioner about the liligation between 
himself and his brother and about his father 
being of unsound mind and the case put that 
the suspicions of the petitioner were due to 
his mental debility inherited from his father. 
The advocates have also raked up the family 
history about the brother of the petitioner 
by alleging that the brother of the petitioner. 
and his wife had been living separately before 
their death; that one of the sons of his an- 
other brother had taken divorce twice; that 
two sons of another brother had taken 
divorce and that in those cases the wives had 
filed the petitions. k is alto rakéd vp that 
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another son of an uncle of the petitioner had 
left his wife and children. I do not think 
that this type of attack is at all justified and 
the cross examination on this line ought to 
have been stopped by the trial Court. The 
family history of the relatives does not and 
cannot reflect on the mental condition of the 
petitioner. When such questions were asked, 
the learned Judge ought to have enquired 
from the advocates for the respondents how 
they were relevant and as to whether they 
‘were going to lead any médical evidence on 
the subject that the father of the petitioner 
suffered from mental debility which could 
have been inherited by the petitioner and 
that the character of the other family mem- 
bers who were involved in divorces would 
also medically make the petitioner prone to 
entertain unjustifiable suspicions. It is obvi- 
ous from the fact that no such evidence was 
led, that the respondents did not at any tima 
desire to lead any such evidence and the 
entire cross-examination to say the least, is 
irresponsible and was conducted only to 
throw mud at and run down the petitioner 
and ought not to have been indulged into. 
The learned advocate for the ist respondent 
ought not to have indulged in such scurrilous 
cross-examination. Even the advocate for 
the 2nd respondent after adopting the con- 
tention of the ist respondent in this appeal 
insisted on relying on this part of the cross- 
examination in spite of my request not to do 
so. This attitude of the advocate has to be 
strongly deprecated. 

31. There is nothing in the established 
facts to show that the Ist respondent was 
guilty of adultery, though there is enough 
evidence to show that she was carrying on 
with the 2nd respondent. As regards the other 
incidents in the report regarding Oriental Re- 
staurant, I am not prepared to accept them 
in the absence of any corroborative evi- 
dence. There are no photographs near that 
place, which the detective could have easily 
taken. Therefore, I deem it inadvisable te 
rely on this evidence, particularly, in view 
of the tendency on his part to bolster up the 
incidents or add imaginary incident. 

32. This brings me to the question as to 
whether the conduct of the ist respondent 
was such, as to haye caused danger to life, 
limb or health, bodily or mentally of the 
petitioner or as to give rise to reasonable 
apprehension of such danger. ý 

33. Mr. Shah has relied on Parihar v. 
Parihar, AIR 1978 Raj 140, for the purpose 
of showing as to what. constitutes mental 
cruelty. We are not concerned with the facts 
of this case. Various judgments are con- 
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sidered in the said judgment and observa- 


tions made oa the basis thereof. The rel- 
evant observations are as follows: 
“19 .. ... ... Curelty is wilful and un- 


justifiable conduct of such a character as to 
cause danger to life, limb or health bodily 
or mental as to give rise to reasonable ap- 
prehension of such a danger. It includes 
action or omission which injures the sus- 
ceptibilities of the affected spouse and causes 
him or her mental agony which the sufferer 
alone can state. Bucknilt J. in Horton v. Hor- 
ton, 1940 P. 187 at p. 193 was of the view 
that a man takes the woman for his wife foo 
better, for worse. He cannot establish 
cruelty merely because he finds life with her 
is impossible. He must prove that she has 
committed wilful and unjustifiable act in- 
flicting pain and misery on him and causing 
him injury to health. In Siddagangiah v. 
Smt. Lakshamma, AIR 1968 Mys 115, it was 
held that it is not restricted to acts of physi- 
cal violence and may extend to behaviour 
which may cause pain and injury to the mind 
as well, and so renders the continuance ia 
the matrimonial home an agonising ordeal 
In Smt. Putul Devi v. Gopi Mandal, AIR 
1963 Pat 93 it was observed that a husband 
or a wife may not prima facie do anything 
directly -against the other and apparently 
there may be good relations. Nonetheless, the ` 
behaviour may be such as to cause an ex- 
treme mental distress and consequent detri- 
ment to health, What acts will constitute 
mental agony will obviously depend upon the 
circumstances of each case. Several factors 
will have to be taken into account, such as, 
environmeat, status in society, education, 
cultural development, local custom, social 
condition, physical and mental condition of 
of the parties etc. In Dastane v. Dastane, 
AIR 1975 SC 1534 a decision handed down 
before the Act was amended in 1976, the Su- 
preme Court held that the Court has to deal 
not with an ideal husband and an ideal wife 
(assuming any such exist) but with the parti- 
cular man and woman before it. The threat 
by the wife to her husband that she will put 
an end to her own life or that she will set the 
house on fire, the threat that she will make 
him lose his job and have the matter pub- 
lished in newspapers and the persistent abuses 
and insults hurled at the huband and his 
parents were held all of so grave an order as 
to imperil the husband’s sense of personal 
safety, mental happiness, job satisfaction and 
reputation. ... u...” 

34. He then relied on Rajinder Singh Jooa 
v. Tara Wati, AIR 1980 Delhi 213, whereia 
it is observed : 
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“7. Cruelty means “delight in or in- 
difference to pain or misery in others”. It 
connotes acts which give unnecessary pain to 
others, or which are savage or inhuman or 
merciless. As an adjective the word “cruel” 
is often used to indicate the quality of the 
thing described. For example the sea and 
the fate are called “cruel”. This means each 
is without mercy. The wife’s conduct was 
one of indifference. She was self-centred. If 
she appreciated but was indifferent to the 
husband’s suffering, the cruelty was worse. 
If she intended to hurt it was worst of all. 
“Conduct which is intended to hurt strikes 
with a sharper edge than conduct which is 
the consequence of mere obtuseness or in- 
difference”. (Gollins v. Gollins, 1964 AC 
644,. 670, 688, 689). Is it necessary to enquire 
into motives and causes of the wife’s in- 
gensitiveness to husband’s pain and suffer- 
ing? I think not. Sir William Scott, that 
great. Judge, in 1810 in the case of Holden v. 
Holden (1810) 1 Hag Con 453, said: “If 
bitter waters are flowing, it is not necessary 
to enquire from what source they spring”. 


35. Applying this test, it is clear that the 
ist respondent is guilty of cruelty. How- 
ever; in spite of that there is no evidence al 
all; not a single word in the evidence that 
the conduct of the Ist respondent has caused 
any. danger to the health of the petitioner or 
has „given rise to any apprehension of such 
danger. Such an allegation is made in the 
petition but there is no evidence to the effect 
given in examination-in-chief. Mr. Shah has 
relied on cross-examination of the petitioner 
in which he stated that it is not true that he 
had neither suffered in health or reputation 
as was alleged. This denial, in my view, is 
no evidence to establish the danger or ap- 
prehension of danger. In any view, looking 
to the circumstances ofthe case though it is 
unjust to compel the petitioner to continue 
his, marriage with the Ist respondent, it is 
unfortunate that, the law being what it is, I 
have no alternative but to dismiss the appeal. 


36. In the facts and circumstances of the 
case, I make no order as to costs on the 
appeal. In my view the respondents should 
not be allowed the costs of the petition and 
I accordingly set aside the order of costs 
passed by the learned trial Judge against the 
petitioner. 


Appeal dismissed. 
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SHARAD MANOHAR, J. 
Trilokchand Kapoorchand, Petitioner v. 


Basubai Vastimal Oswal and others, Respon- 
dents. i 


Spl. Civil Appin. No. 2526 of 1977, Dj- 
20-3-1982. 


(A) Civil P. C. (5 of 1908), S. 47 (2) be- 
fore amendment of 1976), S. 151, O. 9, 
R. 11; S. 2 (2) — Executability of decree — 
Decree of eviction against one of the joint 
lessees alone — Is wholly imexecutable and 
as such a nullity — Consequently, suit re- 
mains undisposed of as a pending suit — 
Duty of executing Court on finding decree 
to be a nullity — Powers of High Court 
under Art. 227 on failure of Executing Court 
to perform its duty. (Constitution of India, 
Art. 227; Bombay Rents, Hotel and Lodging 
House Rates Control Act (57 of 1947), Sec- 
tion 13). 


When a joint lease is given to two persons 
the landlord can neither terminate the 
tenancy of only one of the lessees nor can 
he file a suit for eviction only against one 
of the lessees. If he files such suit that 
would be a case of non-joinder of necessary 
party and it is well known that if the neces- 
sary party is not impleaded the suit has got 
to be dismissed. It therefore follows that a 
decree of eviction against one of the joint 
lessees alone would be wholly inexecutable 
and in that sense a nullity. This conclusion 
is supported by the provision of O. 9, R. 11 
of the Code which embodies the general 
principle, namely, that order passed by the 
Court cannot partake the character of a 
decree unless by the order the rights of the 
parties are adjudicated upon one way or the 


other. That is the real import of the con- 
cept of a decree which is evident from the 
very definition of the word “decree” ob- 


taining in S. 2 (2) of the Civil P. C. 
(Paras 6, 12) 
Now, if the Executing Court takes a legi- 
timate view that the decree brought before 
it is a nullity, it is not a decree at all. The 
suit in which nullity of a decree is passed is. 
a suit in which in fact no decree is passed 
and if that conclusion is correct it is just a 
short step to the further conclusion that the 
suit in question really speaking remains un- 
disposed of and continues to remain as a 
pending suit.’ (Para 8) 
Held, in the instant case, a decree of evic- 
tion was passed against one of the joint 


` Jessees alone on the ‘basis of a compromise 
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between the said joint lessee and the land- 
lord-plaintiff. In the circumstances, in the 
absence of a decree being passed against the 
other. joint lessee, the entire decree was non 
est. If that was so, it followed that the suit, 
remained undisposed of and continued to 
remain as a pending suit. (Paras 6, 11). 


On finding that the decree was a nullity 
the Executing Court had the power to treat 
the execution application filed before the 
deletion of S. 47 (2) as a part of the suit it- 
self. The provisions of the said sub-sec. Q) 
of 5. 47 read with the provisions of S. 151 
of the Code enjoined a duty upon the Ex- 
ecuting Court to direct the suit to proceed 
against both the defendants i.e., the joint 
lessees, on the assumption that no decree 
was passed in the suit. (Paras 13, 14) 


Even assuming that sub-section (2) of Sec- 
tion 47 of the unamended Code could not 
be invoked, the provisions of S. 151 of the 
Code, were sufficient for investing the Court 
with the jurisdiction to direct an undisposed 
of suit to be disposed of in accordance with 
law, Resorting to inherent power was ne- 
cessary in the case such as the instant one 
because it was the fault of the Court in 
passing an inexecutable decree against one 
of the defendants and in forgetting that 
some kind of decree had got to be passed 
against the other defendant. If by virtue of 
the mistake committed by the Court the 
plaintiff had been misled the penalty for 
such Court’s error could not be allowed to 
be visited upon the party who invoked the 
Court’s jurisdiction for getting justice. If 
the executing Court had found that the trial 
Court had passed a decree which was a 
nullity there was no reason why the person 
in whose favour the nullity of a decree was 
passed should be driven to file a separate 
suit. There was nothing in the Code which 
prescribed or forbade the Court from picking 
up the old threads and from starting with 
the suit where it was left of. (Para 15) 

In this connection it would have to be 
noted that the execution application was 
filed in the same Court by which the so-called 
decree was passed. . Different consideration 
would have arisen if the decree had been 
transferred to another Court for execution. 
The transferee in such a case would probably 
have had to remain content by pronouncing 
that the decree was a nullity leaving the 
decree-holder to take appropriate proceed- 
ings, for enforcing his rights. 

Eyen assuming that the executing Court 
was wholly helpless in the. matter of giving 
any assistance to the original plaintiff, either: 
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under unrepealed S. 47 or under S. .151 of 
the ‘Code, it could not be said that the ori- 
ginal plaintif had no other alternative 
remedy. - Once the executing Court finally 
pronounced tbe decree to be a nullity he 
could certainly move the originai Court by 
an. appropriate application —— (a) inviting its 
attention to the fact that since the decree 
previously passed by itself was found by a 
Court of Competent Jurisdiction to be a 
nullity, the original suit had remained un- 
disposed of; (b) requesting the Court to 
start proceeding anew with a view to bring 
the suit to its fructuation by passing an ap- 
propriate executable decree, if necessary, by 
taking evidence and after hearing the par- 
ties in accordance with the provisions of 
law. If the plaintiff made such an applica- 
tion, the Court would be duty-bound to en- 
tertain the same and to proceed with the 
suit, on the basis that the same stood re- 
vived, from the point from which it was 
wrongly left off, because, once a decree was 
found to be a nullity either in appeal or in 
review, or in execution proceedings, the ori- 
ginal suit stood revived with the result that 
the Court which had become functus officio 
by virtue of its decree ceased to be functus 
officio and once again became seized of the 
suit. The validity of the decree was one of 
the postulates for the purpose of invoking 
the concept of functus officio. (Paras 16, 18) 

It followed that upon finding that the 
decree under execution was no decree at all, 
the executing Court should have given ap- 
propriate direction to the parties so that the 
suit which remained incomplete got itself 
disposed of according to law. But the Court 
passed an order just pronouncing that the 
decree was a nullity. Against the order in- 
volving such pronouncement the present writ 
petition was filed. Therefore, the High 
Court entertaining the writ petition could 
direct the plaintiff to move the trial Court 
so that it would continue with the suit. In 
the alternative, the High Court in’ exercise 
of the ‘powers of superintendence under 
Art, 227 of the Constitution could direct the 
executing Court to perform its function of 
disposing of the suit in accordance with law 


u/s. 47 (2) and/or u/s. 151 of the Code 
or could direct the trial Court tc 
proceed with the suit on the basis 
that no decree was passed by it, for, 


the power of the High Court under Art. 227, ` 
to see that the Tribunal functioned within 
the limits’ of its authority included., the 
power to see that the Tribunal did perform 
its functions. AIR 1975 SC 1297, Disting. 
(Paras 21, 22) 
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(B) Constitetien ef India, Art. 133 (3 — 
Applicability — Becision of single Judge of 
High Court in writ petition Leave to 
anpeal to Supreme Court from said decieton 
gannot be granted im view of Art. 133 (3). 


{Para 25} 
Casss Referred: Chronological Paras 
AIR 1978 SC 22: (1978) 1 SCC 58 7 


(1976) 78 Bom LR 252: 1976 Mah LY 131 


AIR 1975 SC 1297 
AIR 1973 SC 13t 
AIR 1970 SC 838 


V. T. Walawaikar, fer Petitioner; C. A. 
Kaveria and A. C. Agarwal, for Respoadeats. 


ORDER :— An extremely interesting and 
somewhat ticklish question has arisen in this 
petition which is filed by the original decree- 
holder who has obtained a decree against 
one of his joint tenants by compromise and 
the said decree has been set at naught by 
tke Court during the execution proceedings 
en the ground that the decree was inexecul- 
able on ‘account of various reasons. [ will 
presently allude to those various reasons. 

2, The facts of the case are as follows :— 
_ The petitioner ia these proceedings is the 
owner of the suit premises. At this stage 
at least, there is ne dispute that the suit pre- 
mises were let out by him jointly te two 
persons — one Vastimal and other Kaposr- 
chand. It needs to be emphasised that it 
was a joint lease. Before the suit in gues- 
tion was filed Kapoorchand had died and 
kence in the relevant suit to which a refer- 
‘ence will be presently made his heirs and 
legal representatives were impleaded as de- 
fendant Nes. 2 te 9. It may be mentioned 
here further that even Vastimal had died 
during the pendency of this litigation. Hew- 
ever for the sake of convenience Vastimal 
and his heirs will be referred to compendi- 
ausly, as defendant No. 1 and all the heirs 
ef Kapoorchand as defendant No. 2, in this 
‘fudgment hereafter. The landlord who had 
filed the suit ia question and who is preseat 
_ before me will be referred to hereinafter as 

the plaintiff. 

3. The plaintif filed a regular Civil Suit 
No. 94 of 1971 against the defendants for 
the possession of the suit premises om vari- 
ous grounds including the grounds of default 
in the payment of rent, unlawful subletting 
and bona fide requirement of the landlord. It 
is unnecessary in this judgment to refer te 
the written statement of the defendants. 
The next-relevant fact is that on 24-1-1973, 
a campromise was arrived at betweom the 
plinti and defesdant No. 1 only. By the 


aaa 
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said compromise defendant Ne. 1 admitted 
ihe plaintiffs claim. He admitted the vari- 
ous arrears. However, in clause 4 of tha 
Compromise Agreement it was provided that 
in case defendant No. 1 paid the variona 
arrears to the plaintif within the stipulated 
period the decree should be marked as satis- 
fied and that the plaintiff should not recover 
possession of the suit premises. However, 
it was further provided that in the case of 
default on the part of defendant No. 1 in 
that behalf the decree should be executed 
by the plaintiff and that he should recovee 
possession of the suit premises. Clause 7 of 
the said compromise is of somewhat intrigu- 
ing character. What is mentioned in said 
clause has got some relevance with the ques- 
tion to be decided in this petition. Henoa 
the translation of the said clause 7 may be 


set out fully. The said clause 7 runs as 
follows :— 
“The other defendants do not reside in 


the suit premises; but for technical reasons 
they are made parties to the suit. The plaia- 
tiff dees give his consent for an order to bo 
passed against those defendante alse as 
against this defendant.” 


Clause 9 provided that plaintiff was at liberty 
te get refund of the court-fees paid by him 
fer the purpose of filing of the suit. This 
compromise was signed by defendant No. t 
only. In no sense of the terms defendant 
No. 2 had any truck with this compremise, 
What is more bewildering is that the Court 
purported to pass a decree in terms of this 
compromise but the Court did not evea 
purport to pass a decree against defendant 
No. 2 and as such the suit filed against do- 
fendant No. 1 was neither dismissed nop 
decreed. It appears that the Court was 
practically oblivious of the fact that in the 
suit relief was claimed not only against do- 


fendant No. 1 but also defendant No. 2 who 


was after all a joint lessee with defendant 
No. 1. 


It is the grievance of the plaintiff thal 
original defendant Noe. i committed default 
in the matter of compliance with the stipu- 
lations in the compromise decree and hence 
he filed the Darkhast for recovery of the 
possession of tie suit premises by execution 
defendant 
Ne. 1 as well as defendant No. 2 were im- 


pleaded as judgment-debtors. 


r 


4. The execution was resisted by the de- 


fendants on various grounds. Qne of the 
grounds was that the decree was a nullity 
inasmuch as the Court had no jurisdiction 


to pass a decree against a tenant protected 


w 


~ 


‘filed a suit against defendant Ne. 


3963. 
by the Bembay. Rent Aet by a compromise. 
The second ground ef resistance was that 
ne deeree was passed against defendant 
Ne. 2 and masmuch as the lease was a joint 
lease, the entire deeree was inexeeutahle, 
It was alse eentended further that the com- 
promise resulted in the creation of a fresh 


“tenancy in faveur of the defendants. 


5. The trial Court seems to bave negativ- 
ed the defendant’s contention relating to the 
creation of a fresh tenaney. However, the 
trial Court was persuaded to take the view 
that the decree passed against defendant 
No. | alone was imexecutable in view of the 
fact that there was no judgment or deercé 
against the other defendant who was tke 
joint lessee. Om this ground. the. executing 
Ceurt belg the execution net to be main- 


tainable and’ hence the Dharkbast was dis- 
missed by the Ceurt. 

The present petition is filed by the erb 
ginal deeree-holder against the said order 


invoking my jurisdiction under Article 227 
of the Censtitution of India. 


6 Mr. Walawalkar, the learned. Advoeate 
appearing for the petitioner, questioned: the 
cerrectness of the reasoning of and ultimate 
conclusion arrived at by the lower Court. 
Aecording te him, even though defendant 
Na. 2 was a joint lessee still there was ne 
prevision in the Civil Freeedure Code by 
virtue ef which the deeree could not be 
passed against one of the joint lessees alone. 
He contended that if the decree was passed 
against ane of the jeint lessees it would net 
be binding upon the other joint lessee and 
to that extent the deecree-holder shall have 
obstacle in. the matter of execution of the 
deeree.. But that fact by itself, contends 
Mr. Walawalkar, does not make the decree 
passed against one of the joint lessees a Jess 
of a decree. 

I am not impressed by this argument. Fo 
my mind in the ultimate analysis the proce- 
dural law has got to be subservient to the 
substantive Jaw. When a joint lease is given 
to two persons the landlord can neither ter- 
minate the tenancy of only one of the lessees 
nor can he file a suit for eviction only against 
one of the lessees. If he files such suit that 
would be a case of non-joinder of necessary 
‘party and it is well known that if the neces- 
sary party is not impleaded the suit has got 
to be dismissed. Taking the illustration of 
the instant case itself, if the plaintiff had 
1 alone 
with a specific averment that be was ene of 
the joint lessees, the trial Court would ħave 
pe option butto dismiss the-suit, for the sime 
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Ele seasea that sucha suit was just not main- 
tainable. Jt is not that the decree ia such 
a ease weuld be merely not executable 
against the ether joint lessee who was not a 
party to the suit. Fhe legal position would 
be that no decree ceuld be passed even 
against the joint lessee whe was very much 
izapleaded. 

Ft therefore follows that the deeree in 
such a case against one ef the joint lessees 
alene would be wholly mexecutable and in 
that sense a nullity. EF am, therefere, in 
agreement with the view taken by the lower 
Court tothe effect that in the absence of a 
deeree ‘being passed against defendant No. 2, 
the entire decree was nen est. 

7. Ë may also refer te the submissions 
made by Mr. Agarwal in support of the 
order passed by the lewer Court. His con- 
tention was that a glance at the deeree pass- 
ed even against -defendant Ne. 1 would show 
that a fresh contractual tenaney was created 
in favour of the defendants. He contended 
that in any event both the defendants were 


allewed: to live in the premises even subse- 
quent to the date of the decree. But that 
was not all. He contended that even 2c- 


cording to the decree-holder, if the demands 
as regards arrears of rent made by the 
deeree-holder were complied with by defen- 
dant No. I, the deeree fer possession was 
not to be executed by the plaintiff at all 
and in that case both the defendants would 
continue to remain in possession as tenants. 
He contended that such a possession was 
nothing but that of a new contractual tenant. 
He further contended that even assuming 
that a tenancy could not be spelt out from 
such a decree the fact remains that both the 
defendants would continue te remain in pos- 
session in their own right and if after all 
the arrears were paid they continued by vir- 
tue of the provisions of the deeree they 
ceuld not be subsequently evicted except 
without (sic) a suit against them. -This would 
give rise to an inference that the defendants 
were constituted at least as the licensees of 
the plaintiff and the contention was that 
having regard to the provisions of the am- 
endment of the Bombay Rent Act , which 
came into effect from Ist Feb., 1973 the de- 
fendants must be deemed to have been com- 
pletely protected. He contended that the 
said protection was bound to be made avail- 
able to them even in the present execution 
proceedings. 

His further contention was that the com- 
promise decree was withort jurisdiction and 
jp- this eonmection he referred to the judg- 
mentis of’ the Supreme Covst seported in 
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AIR 1970 SC 838, Smt. Kaushalya Devi v. 
K. L. Bansal and AIR 1973 SC 1311, K. K. 
Chari v. R. M. Seshadri. According to him 
the present case was governed by the above 
authorities and not by the authorities of this 
Court reported in (1976) 78 Bom LR 252, 
Digambar Narayan Kulkarni v. Gajanan 
Laxman Barve. According to him the facts 
of the case did not justify the application 
of the dictum of law laid down by the 
Supreme Court even in (1978) 1 SCC 58: 
(AIR 1978 SC 22), Smt. Nai Bahu v. Lala 
Ramnarayan. Mr. Walawalkar on the other 
hand contended that the facts of the instant 
case certainly require application of the 
dictum of law laid down in the cases re- 
ported in (1976) 78 Bom LR 252 as also by 
the Supreme Court in (1978) 1 SCC 58. 


Since I am not deciding this question by 
examination’ of the authorities I do not pro- 
pose to set out the various ratios of - the 
abovementioned various decisions. With 
the consent of Mr. Walawalkar I proceed 
to assume that Mr. Agarwal is right in con- 
tending that the present decree was a nullity 
and it was inexecutable for any of the rea- 
sons mentioned by Mr. Agarwal. 


8. The question then arises as to what is 
the duty of the Court in these circumstances. 
The contention of the judgment-debtor is that 
though the decree was passed against one of 
the two defendants, the decree was wholly 
inexecutable firstly because no decree could 
be passed by compromise, secondly because 
the decree has been passed only against one 
of the joint lessees and passing of such a 
decree was without jurisdiction and thirdly 
because no decree could be passed by com- 
promise against tenants protected by Ss. 12 
and 13 of the Bombay Rent Act. But the 
point is that if no decree has been passed 
against defendant No. 2 then it cannot be 
said that the original suit was fully disposed 
of at all.- As a matter of fact, it is possible 
to state as a statement of law that if the 
executing Court takes a legitimate view that 
the decree brought before it is a nullity, it 
is not_a decree at all. The suit in which 
nullity ofa decree is passed isa suitin which 
in fact no decree is passed and if that con- 
clusion is correct it is just a short step to 
the further conclusion that the suit in ques- 
tion really speaking remains as undisposed 
of as ever. 


9. The question then arises is whether 
the original plaintiff should be driven to file 
a separate suit or. whether the. original suit 
itself should be directed to proceed from 
where it left off. 
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-The contention of Mr. Agarwal was that 
the suit is disposed of once for all when the 
decree in question was passed in the instant 
case. His contention is that even though 
the decree passed was a nullity or was an 
inexecutable decree, still there was a decree 
and that when the decree was passed by the 
Court, the Court became functus officio. If 
the plaintiff was aggrieved by the said decree, 
either he had to file an appeal against the 
said decree, if it was a decree in invitum, 
or had to take appropriate proceedings by 
way of suit or otherwise to have his rights 
established., Revival of the previous suit in 
which such a decree was passed, contends ` 
Mr. Agarwal, was inconceivable. i 


10. I have given my anxious thought to 
this entire question but I do not ‘find it pos- 
sible to subscribe to the view urged by Mr. 
Agarwal. To my mind such ‘a view is 
neither desirable nor warranted by the pro- 
visions of our procedural law. As a general 
proposition of law it is not tenable, nor is 
it tenable with reference to the facts of the’ 
instant case. 

11. I will first. deal with jiret: to the 
particular facts of the instant, case. In the 
instant case what we find is that the suit. 
was filed by the landlord against the two 
joint lessees for eviction. One of the lessees. 
entered into a compromise with the landlord. 
and allowed a conditional eviction decree. 
to be passed against him. The ‘point is that- 
to that compromise the other joint tenant 
was not a party at all. But that is not all. 
What is more important is that even the 
Court has neither purported to pass any. 
decree against him nor has done anything! 
which could be construed to be a  décretal 
order against him. I scanned the entire. 
compromise decree from top to bottom and 
called upon Mr. Agarwal to point out ' any- 
thing in the decree which would justify an 
inference that the decree was passed against 
defendant No. 2. The contention of Mr. 
Agarwal was that the very fact that a’ decree 
has been passed by the Court together’ with 
an order for refund of court-fees shows that 
implicitly there is a decree against < defen- 
dant No. 2. I fail to see any justification 
for such a reasoning. If it is- possible. -to- 
contend that merely because there is. no 
decree against defendant No. 2, the ` decree’ 
must be deemed to have been passed against 
defendant No. 2; it is equally possible to: 
hold that in view of the absence ‘of any. 
decree against defendant No. 2, the’ suit 
against defendant No. 2 had been in. fact dis- 
missed by the trial Court. It is really - im- 
possible for the Court not to come to the 
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conclusion that no decree is passed by the 
Court vis-a-vis defendant No. 2 at all. If 
that is so, it follows that the suit remains 
undisposed of and continues to remain as a 
pending suit. 

The position, therefore, is that so 
defendant No. 1 is concerned there 
purported decree against him; but it was a 
nullity meaning théreby it was not a decree 
in the eyes of law. So far as defendant 
No. 2 is concerned, neither in fact nor in 
law any decree is passed. To my mind, in 
the facts of the instant case it would follow 
that the Court might have intended to pass 
something like a decree but in fact passed 
no such order as could be recognised as a 
decree in the eyes of Jaw. The conclusion 
must, therefore, follow that the Court has 
not passed any decree. If there is no decree 
in the instant case, it is the bounden duty 
of the Court to proceed with the matter 
from the point where it left off its proceed- 
ings without passing of a decree, 

12. Mr. Walawalkar invited my attention 
to the provision of O. 9, R. 11 of the Civil 
Procedure Code which provides as follows: 


“Where there are more defendants than 
one, and one or more of them appear, and 
the others do not appear, the suit shall pro- 
ceed, and the Court shall, at the time of 
pronouncing judgment, make such order as 


far as 
was a 


it thinks fit with respect to the defendants 
who do not appear.” 
Relying on this provision Mr. Walawaikar 


tried to justify the view that I am taking 
namely that the suit against defendant No.2 
cannot really be said to have been disposed 
of by the Court at all. He pointed out that 
the trial Court had in fact failed in its duty 
or obligation when no order whatsoever was 
passed by the Court in compliance with the 
said provision in O. 9, R. 11 of the Civil 
Procedure Code. To my mind the submis- 
sion is quite correct. To my mind the above 
legal provision really embodies the general 
principle, namely, that order passed by the 
Court can partake the character of a decree 
unless by the order the rights of the parties 
are adjudicated upon one way or the other. 
That is the real import of the concept of a 
decree which is evident from the very defini- 
tion of the word “decree” obtaining in Sec- 
tion 2 (2) of the Civil P. C. 


13. The next question then arises is what 
is the modality by which the Court would 
direct the trial Court to perform its duty of 
bringing the suit to its logical and legal con- 
clusion. In the facts of the instant case I 
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find no difficulty for the executing Court to 
treat this application to be a part of the suit 
and to proceed with the suit as if no decree 
was passed. In the instant case the decree 
was passed long before sub-sec. (2) of S. 47 
of the Civil Procedure Code was deleted. 
Even the application for execution was 
admittedly filed before the amending Civil 
Procedure Code came into force. If that 
was so, the Court had the power to treat 
the present application for execution ‘to be 
a part of the suit itself, 


14, Mr. Agarwal contended that execut- 
ing Court had the power to treat the appli- 
cation to be a suit but that would be an in- 
dependent suit and not the continuation of 
the same previous suit. According to him, 
the execution application can be treated as 
suit, I see no question of executing Court 
reviving the suit in which the decree was 
passed. 

I am not at all satisfied about the correct- 
ness of this contention. The contention 
assumes that the previous suit has been dis- 
posed of. I have found that the previous 
suit has not been disposed of; but before 
same Court an application was made for 
execution of the decree which in the eyes of 
law, was never passed. Sub-section (2) of 
S. 47 of the Civil Procedure Code provided, 
as follows :— 


“The Court may, subject to any objection 

as to limitation or jurisdiction, treat a pro- 
ceeding under this section as a suit or a suit 
as a proceeding and may, if necessary, order 
payment of any additional court-fees.” 
I do not see any reason why the execution 
proceedings cannot be treated asthe continue- 
tion of undisposed of suit. To my mind the 
provisions of the said sub-sec. (2) of S. 47 
read with the provisions of S. 151 of the 
Civil Procedure Code enjoined a duty upon 
the executing Court to direct the suit to pro- 
ceed against both the defendants on the as- 
sumption that no decree was passed in the 
suit. Neither on principles nor on authority 
I find no justification to hold that such a 
modality should not be followed. 


15. Even assuming that sub-section (2) of 
S. 47 of the unamended Civil Procedure 
Code could not be invoked, to my mind, the 
provisions of Sec. 151 of the Civil P. C., all 
by themselves, were sufficient for investing 
the Court with the jurisiction to direct an 
undisposed of suit to be disposed of in ac-|_ 
cordance with law. Resorting of inherent 
power is necessary in the case such as thej 
instant case because it was the fault of the 
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Court in passing an inexecutable decree 
against defendant No. 1 and in forgetting 
that some kind of decree has got to be pass- 
ed against defendant No. 2. If by virtue 
of the mistake committed by the Court the 
plaintiff has been misled the penalty for such 
Court’s error cannot be allowed to be visited 
upon the party who invoked the Court’s 
jurisdiction for getting justice. If the ex- 
ecuting Court has found that the trial Court 
had passed a decree which was a nullity 
there is no reason why the person in whose 
favour the nullity of a decree was passed 
should be driven to file a separate suit. 

There is nothing in the Civil Procedure Code 
. [which prescribes or forbids the Court from 
' picking up the old threads and from starting 

[with the suit where it was left off. 

In this connection it is to be noted that 
the execution application was filed in the 
same Court by which the so-called decree 
was passed. Different consideration would 
have arisen if this decree had been transfer- 
red to another Court for execution. The 
: [transferee in such a case would probably 
i [have to remain content by pronouncing that 
` |the decree was a nullity leaving the decree- 

pene to take appropriate proceedings for 

enforcing his rights. 

16. Even assuming that the executing 
Court was wholly helpless in the matter of 
giving any assistance to the original plaintiff, 
either under unrepealed S. 47 or under Sec- 
tion 151 of the Civil P. C., it need not be 
assumed that the original plaintiff had no 
other alternative remedy. Once the execut- 
ing Court finally pronounced the decree to 
be a nullity he could certainly move the 
original Court by an appropriate applica- 
tion — 

| (a) inviting its attention to the fact that 
since the decree previously passed by itself 
was found by a Court of Competent Juris- 
diction to be a nullity, the original suit had 
remained undisposed of; 

(b) requesting the Court to start proceed- 


ing anew with a view to bring the suit to 
its fructuation by passing an appropriate 
executable decree, if necessary, by taking 


evidence and after hearing the parties in 
accordance with the provisions of law. 
If the plaintiff made such an application, 
the Court would be to my mind duty-bound 
to entertain the same and to proceed with 
the suit, on the basis that the same stood re- 
vived, from the point from which it was 
wrongly left off. 
17. Mr. Agarwal, however, came out with 
a two-fold caveat against the above course. 
i Firstly, that the moment the Court had pass- 
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ed the decree, in the instant case on 24-1- 
1973, the Court became functus officio so 
far as that suit was concerned. Subsequent 
application by the plaintiff to proceed with 
the suit was, therefore, inconceivable and 
not maintainable. Secondly, he contended 
that there is no provision for such a moda- 
lity of procedure in the Civil Procedure 
Code. 

18. The concept of the Court being func- 
tus officio upon passing of a decree is, to 
my mind, a somewhat slippery concept. It 
is no doubt the result of the total reading 
of the procedural law governing rights of 
parties. But the concept itself vests upon a 
few postulates. One such postulate is that 
Court becomes functus officio after the pass- 
ing of the decree provided the decree is a 
valid decree and has become final. Suppos- 
ing an appeal was pending against the decree 
and operation of the decree is not stayed it 
can be legitimately argued that during and 
in spite of the pendency of the appeal, the 
trial Court had become functus officio vis-a- 
vis the suit. But supposing the appeal is 
allowed, the decree is set aside and the mat- 
ter is remanded to the trial Court for dis- 
posal according to law, what happens to the 
plea that the trial Court had become functus 
officio? It vanishes in the thin air. That is 
why I started this para with the statement 
that this functus officio concept is a some- 
what slippery concept, 

I have stated above that the validity of 
the decree is one of its postulates for the 
purpose of invoking the concept of functus 
officio. You cannot say that no valid decree 
is passed by the Court to bring the proceed- 
ing of the suit to an end but, still, the Court 
has become functus officio. 

The fact that the decree purporting to 
have been passed by the Court was nota 
valid decree can be discovered by recourse 
to appellate proceeding as mentioned above. 
It can be discovered even by the same Court, 
in given circumstances, in its review juris- 
diction. Likewise, in given circumstances, it 
can be also discovered in collateral proceed- 
ing such as an independent suit or the ex- 
ecution procedings. The result of all these 
proceedings is one and the same: the origi- 
nal suit stands revived with the result that 
the Court which had become functus officio 
by virtue of its decree ceases to be functus 
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officio and once again becomes seized of 
this suit. 
19. The second caveat of Mr. Agarwal 


need not detain us long. The question is: 
Where is the provision in the Civil Proce- 
dure Code for this? One answer is: What 
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is there in the Code which inhibits such 
course? This is not an idle rhetoric, The 


Code itself enjoins upon the Court the duty 
to bring the suit to its logical conclusion by 
passing a valid decree, Until such a decree 
is passed every reasonable proceeding, not 
specifically prohibited by the Code, aiming 
at pursuasion of the Court to pass such a 
decree, must be held to be one warranted 
by the Code. 

20. I have dealt upon and have discussed 
this question at some length because so far 
as I am aware, this aspect of procedural 
law has not been examined by any Court. 
My attention was not invited by either of 
the learned Advocates to any Authority dis- 
cussing the question or deciding it, one way 
or the other and in spite of the fact that 
the hearing of the petition was adjourned 

_ by me sufficiently to enable them to examine 
the precedents, if any, on the point. Since 
the question cannot be decided by reference 
to any authorities, I must decide the same 
on the basis of principle. 

21. It follows that upon fiinding that the 
decree under execution was no decree at all, 
the executing Court should have given ap- 
propriate direction to the parties so that the 
suit which remained incomplete got itself 
disposed of according to law. The original 
suit, No. 94 of 1971, was filed in the Court 
of Civil Judge, Junior Division, Wadgaon 
and the darkhast for execution of the decree 
also was filed in the same Court which held 
that the decree was a nullity. The Court 
should have thus seen that the suit in its own 
Court had remained undisposed of. The 
Court should have, therefore, given direction 

r to both the parties to proceed with the suit. 
To my mind it was the duty of the Court 
to follow this course because in the absence 
of such a direction the suit on its file would 
be deemed to be remaining undisposed of 
ad infinitum. If the Court failed to perform 
its above duty it can be legitimately said 
that to some extent at least the Court would 
be guilty of dereliction of duty. The Court 
has passed an order just pronouncing that 
the decree was a nullity; in other words that 
the original Suit No. 94 of 1971 has remain- 
ed undisposed of. Against the order in- 
volving such pronouncement the present writ 
petition is filed in this Court and the ques- 
tion arises as to what course J should adopt. 
I can myself direct the petitioner to move 
the trial Court so that the Court would con- 
tinue with the suit. In the alternative I can 
follow one of the other two courses in the 
exercise of my powers of superintendence 
under Art. 227 of the Constitution. I can 
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direct the executing Court to exercise its 
powers under S. 47 (2) of the Civil Procedure 
Code as it stood before its deletion to treat 
the application for execution as a part of 
the proceedings in the main suit itself and 
to proceed with the suit so as to pass a valid 
decree in the same. In the alternative I 
can direct the learned Civil Judge, Junior 
Division who would be exercising jurisdiction 
in Civil Suit No. 94/71 to proceed with the 
suit on the basis that no decree was passed! 
by him in the suit, that is to say, to proceed 
with the suit just at the point before the 
compromise was recorded by him. 


22. Mr. Agarwal; however, contended 
that such a course is not open for me in my 
jurisdiction under Art. 227 of the Constitu- 
tion and he contended that my power of 
superintendence did not extend to the reviv- 
ing of a disposed of suit or to give direction 
to the lower Court to continue with the 
suit. 

The contention has got to be rejected 
firstly for the reason that I am not directing 
the revival of the suit at all. The revival of 
the suit postulates that the suit was disposed 
of. I found in the instant case that neither 
in the eyes of law nor as a matter of fact 
has the suit been disposed of. I am not, 
therefore, directing the revival of any suit 
at all. 


The contention cannot be accepted also 
because I do not see the limitation on my 
power of superintendence under Art. 227 of 
the Constitution is as restrictive as Mr. Agar- 
wal would suggest. Mr. Agarwal in this 
connection relied upon a well known 
Supreme Court case, Babhutmal Raichand 
Oswal v. Laxmibai R. Tarte, reported in 
AIR 1975 SC 1297. He particularly relied 
upon the following observations of the 
Supreme Court in the said case (at p. 1301): 


“It is thus, clear that the powers of judi- 
cial interference under Art. 227 of the Con- 
stitution with orders of judicial or quasi- 
judicial nature, are not greater than the 
power under Art. 226 of the Constitution. 
Under Art. 226 the power of interference 
may extend to quashing an impugned order 
on the ground of a mistake apparent on the 
face of the record, But under Art. 227 of 
the Constitution, the power of interference 
is limited to seeing that the Tribunal func- 
tions within the limits of its authority. 

I am not at all satisfied that the above dic- 
tum of law has any application of the facts 
of the present case at all, I find in the in- 
stant case that the trial Court as well as the 
executing Court had certain functions to 
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perform. One of the functions of the trial 
Court was to pass a valid decree in the suit. 
I find that the trial Court did not pass a 
decree at all. I find that the executing 
Court should have treated this application 
for execution as a proceeding in the suit and 
should have continued with the suit. This 
function has not been performed by the 
executing Court at all. When it is contend- 
ed that my power is limited to seeing that 
the Tribunal functions within the limits of 
of its authority it extends at least to this 
much namely to see that the Tribunal does 
perform its functions. As stated above I have 
found that the trial Court had shirked from 
its work and Executing Court did not apply 
its mind to the provisions under Section 47 
(2) and/or under Section 151 of the Civil 
Procedure Code. I, therefore, do not see 
why I cannot give direction to the Court in 
question to perform its function of disposing 
of the suit in accordance with law and as to 
why my power of superintendence under 
Article 227 of the Constitution should be un- 
available for such a contingency. 

23. In this view of the matter I am not 
inclined to adopt the first course mentioned 
above and to drive the plaintiff/petitioner to 
move the trial Court for proceeding with the 
suit. I am of the opinion that even if the 
contention of defendant No. 1 about the 
compromise decree being a nullity was ac- 
cepted, still it was incumbent upon the Court 
to proceed with the suit against both the de- 
fendants. I may make it clear that when the 
suit starts afresh from the point where it was 
wrongly left by the trial Court, it will be 
open for both or either of the defendants to 
raise such pleas relating to the legal conses 
quence of the compromise arrived at between 
the plaintiff and defendant No. 1 as may be 
found fit by them. It will be equally open 
for the plaintiff to contend that so far as de- 
fendant No. i is concerned there has been 
already an agreement arrived at between 
them which could be governed by the provi- 
sions of Order XXIII. Rule (3) of the Civil 
Procedure Code. When such contentions are 
urged, the Court trying the suit shall adjudi- 
cate upon them in accordance with the pro- 
visions of law. 

24. The petition is, therefore, allowed 
but only to the extent as mentioned above. 
The rule is made absolute to the extent men- 
tioned above. The trial Court is directed to 
treat Civil Suit No. 94 of 1971 as not having 
been disposed of by the Court and to pro- 
ceed with the hearing of the suit afresh after 
giving notices to all the parties. There shall 
be no order as to costs of this suit, 
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25. Mr. Agarwal asked for leave to appeal 
to the Supreme Court. If I had jurisdiction 
to grant a certificate to him to file an appeal 
to the Supreme Court I would have certainly 
been inclined to give such a certificate after 
hearing Mr. Walawalkar in that behalf, be- 
cause, to my mind, the question relating to 
the modality to be followed by the Court 
with a view to doing justice to both the par- 
ties within the framework of the present 
procedural law, in the case when a decree is 
found by the Executing Court to be nullity, 
is something as regards which a final pro- 
mouncement of law by the Supreme Court 
would be of a very great help for’ all the 
Courts in India. However, I cannot accede 
to Mr. Agarwal’s request because 1 do not 
have any jurisdiction to grant such certificate 
having regard to the provisions of Art. 133 
(3} of the Constitution of India. 

26. The trial Court is directed to ex- 
pedite the suit and to dispose of the same in 
any event before 30th September, 1982. 

Petition partly allowed. 


AIR 1983 BOMBAY 20 
SHARAD MANOHAR, J. 


Madhavdas Dwarkadas, Petitioner v, Jugal 
Kishore Saraf, Respondent, 

Writ Petn. No. 1839 of 1981, Dj- 29-4- 
1982. 

(A) Presidency Small Cause Courts Act 
(15 of 1882), Sections 41 and Section 42-A — 
Ejectment application under Section 41 — 
Plea of tenancy and question of maintainabi-« 
lity of application raised by defendant — 
Held, issue relating to maintainability of ap- 
plication had to be decided at the threshold 
and Section 42-A did not require that plea of 
tenancy should be decided before deciding 
other jurisdictional issues. 1981 Bom Rez 
Cas 1, Explained and Disting. (Para 7) 

(B) Presidency Small Cause Courts Act 
(i5 of 1882), Section 41 — Ejectment ap- 
plication — When barred by consent order 
— Ejectment application filed on ground of 
revocation of licence — Consent order pass- 
ed permitting defendant to continue as 
licensee provided he paid all arrears within 
stipulated time — Held, consent order did 
not bar plaintiff from filing second ejectment 
application, though cause of action which 
arose out of earlier revocation was not avail- 
able to plaintiff as same had merged in con- 
sent order. 

On 12-4-1965 the plaintiff gave a notice to 
the defendant informing him about the ex- 
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piry of the agreement of licence and calling 
upon him to vacate the premiscs, Due to 
the failure on the part of the defendant to 
comply with the requisition, an eyectment ap~ 
plication was filed by the plaintiff against the 
defendant under Section 41. In the said 
ejectment application the parties arrived at 
some kind of compromise and a consent 
order in that behalf was passed. By the con- 
sent order the defendant could continue in 
possession in the same capacity as before if 
he paid all the arrears of compensation with- 
in the stipulated time. Thus, as per the con- 
sent terms the same licence which was revok- 
ed by the plaintiff by his notice dated 12-4- 
1965 continued. In other words the revoca- 
tion of licence dated 12-4-1965 was itself re- 
voked and the previous licence was deemed 
to be continued as if it was never revoked, 


In the circumstances, held, if the defen- 
dant continued as a licensee then the licence 
was capable of being revoked by a second 
notice of revocation. This was so because 
there was nothing in the consent order by 
virtue of which it could be said that what 
‘was continued in favour of the defendant was 
an irrevocable licence. No circumstance im- 
pelling an inference of an irrevocable licence 
had been either pleaded or brought on recerd. 
If that was the position, the plaintiff was per- 
fectly within his rights when he revoked the 
said licence for the second time. The ccn- 
sent order did not bar the filing of a second 
ejectment application. However, the pre- 
vious cause of action which arose out of the 
revocation dated 12-4-1965 was not available 
to the plaintiff filing the second ejectment 
application as that cause of action had 
merged in the consent order, If the facts of 
the instant case were different the second 
ejectment application on the identical pre- 
vious cause of action would have had to be 
dismissed as not maintainable, but in the 
instant case in fact there had been a sub- 
sequent cause of action accruing for ‘the 
plaintiff. If the licence did continue by virtue 
of the consent order, then the very filing of 
the execution application or even of the se- 
cond ejectment application resulted in its re- 
vocation. This meant that there did exist a 
fresh cause of action for the plaintiff for the 
second ejectment application though it was 
not mentioned in the relevant para. of the 
plaint. This fresh cause of action was in 
' no way affected by the previous consent 
order dated 17-6-1968. The doctrine of merger 
had no relevance whatsoever so far as this 
fresh cause of action was concerned There- 
fore, the plaintiff's second ejectment applica- 
tion could not be dismissed merely because 
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the correct cause of action was not mention- 
ed or because a wrong cause of action was 
mentioned in the plaint. (Paras 8, 9, 11, 12) 

(©) Presidency Smali Cause Courts Act 
(i5 of 1882), Section 41 — Ejectment appli- 
cation of plaintiff beyond pecuniary jurisdic: 
tion of Court — Objection as to jurisdiction 
not taken by defendant — Held, that did not 
estop defendant from raising plea in subse- 
quent application for ejectment. (Evidence 
Act (1872), S. 115). 

There cannot exist an estcppel against a 
statute and jurisdiction cannot be conferred 
upon the Court by the inacticn of parties or 
even by agreement of parties. If the original 
agreement intended to confer jurisdiction 
upon the Court, when it had none, the agree- 
ment would be bad, but no estoppel as such 
would result. (Para 13) 

Held, in the circumstances, although the de- 
fendant had failed te plead that the eject- 
ment application was beyond the pecu.iary 
jurisdiction of the Court, he was not estop- 
ped frem raising such a plea in the second 


application filed by the plaintiff. (Para 13) 
Cases Referred: Chronologicai Paras 
1981 Bom Ren Cas 1 : 7 
AIR 1970 Raj 104 11 
AIR 1956 SC 346 i 11 

H. C. Tunara, for Petitioner; M. U. 


Pandey, for Respondent, 

ORDER :— The present petition is filed 
by the petitioner who is the owner of the 
suit premises which consist of a flat in a 
building at Walkeshwar. The application for 
defendant's ejectment filed under Section 41 
of the Presidency Small Cause Courts Act 
has been rejected by the trial Ccurt on tha 
ground that the Court had nc jurisdiction to 
grant such application in view of an order 
in certain previcus proceedings between the 
parties. The ccrrectness of the said view is 
challenged in these preceedings. 

2. The facts relevant for the purpose of 
this judgment are the following :— 

The flat in questicn belongs to the present 
petitioner and admittedly he gave the same 
on leave and licence te the defendant in the 
year 1959. The amount cf compensation 
fixed was Rs. 531/-, It has been contended 
before me that the said ameunt of Rs 531/- 
was net only for the premises but also for 
furniture because it was a furnished flat 
which was given on leave and licence basis 
to the defendant. This fact is stuutly denied 
before me by Mr. Pandey, the learned Ad- 
vocate for the defendant. I am keeping this 
question cpen fcr the decision of the trial 
Court after the re-appreciation ef the entire 
evidence, 
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3. The leave and licence arrangement con- 
tinued till the year 1965. The last leave and 
licence agreement in that behalf was execut- 
ed on 21-6-1964 and it was to expire on 31-3- 
1965. On 12-4-1965 the plaintiff gave a 
notice to the defendant informing him about 
the expiry of the agreement of licence and 
calling upon him to vacate the premises. Due 
to the failure on the part of the defendant 
to comply with the requisition, an ejectment 
application was filed by the plaintiff against 
the defendant under Section 41 of the Pre- 
sidency Small Cause Courts Act (hereafter, 
the Act). For the sake of convenience, the 
said ejectment application shall be hereinafter 
referred as 1st ejectment application. In the 
said ist ejectment application the parties 
arrived at some kind of compromise and a 
consent order in that behalf was passed on 
17-6-1968. As per the consent order the 
defendant was directed to give vacant posses- 
sion of the suit premises to the plaintiff un- 


less he paid the entire arrears of compensa- 


tion due till 31st May, 1968 in stated instal- 
ments. The last instalment of Rs. 800/- was 
to be paid on 27-3-1969. The consent order 
clearly shows that if any default was made 
in such payment the consent order was to 
become executable and the plaintiff would 
have been entitled to possession of the suit 
premises by executing the consent order. It 
appears that according to the plaintiff the 
defendant had committed some default and 
hence in the year 1969 he filed an applica- 
tion for execution of the above mentioned 
consent order. The trial Court, it appears, 
directed the execution to proceed, holding 
that the default was proved. As against the 
said order, Special Civil Application No. 
1053 of 1969 was filed by the defendant in 
this Court and the same was allowed by the 
learned single Judge (Vaidya J.) of this Court 
on 27-3-1973. The Court held that there was 
no default committed by the defendant and 
hence no question of execution arose, 

4. The present ejectment application 
(which will be referred to hereinafter as the 
second ejectment application) was filed by 
the plaintiff on 24-7-1973. In the said ap- 
plication the relevant facts out of the above 
mentioned facts have been mentioned. But 
in para 6 of the application some unhappy 
averments were made by stating that the 
agreement of leave and licence dated 21-6- 
1964 expired by efflux of time, that the 
licence was never renewed thereafter, that in 
any event the licence stood revoked by the 
filing of the first ejectment application, that 
there existed no subsisting agreement between 
the parties thereafter and that the respondent 
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was wrongfully in possession of the premises. 
The reason why I describe this averment to 
be somewhat unhappy averment will be 
mentioned by me presently. The prayer that 
was made in the said application was that 
the defendant should be directed to vacate 
the suit premises, It is somewhat significant 
that there is no reference whatsoever to the 
fact that the defendant was in possession also 
of furniture and there is no prayer that the 
defendant should be directed to hand over 
the furniture also to the plaintiff. The 
significance of this aspect of the prayer clause 
will also be mentioned presently. 

S. Various defences were raised by the 
defendant. His first defence, however, was 
that the present application was not main- 
tainable in view of the order dated 17-6-1968. 
It was also contended that in view of the 
fact that the yearly compensation payable 
in respect of the suit premises exceeded the 
sum of Rs. 3,000/- referred to in Section 41 
(as it stood before the present amendment) 
of the Act the ejectment application was not 
maintainable. The other relevant defence of 
the defendant was that he was the tenant in 
respect of the suit premises and as such was 
entitled to protection of the Rent Act, 


6. The first two questions relating to the 
jurisdiction of the Court were examined by 
the learned Judge in the first instance with- 
out considering the other issue relating to 
tenancy and the learned Judge held that the 
consent order passed in the first ejectment 
application resulted in a bar to the second 
ejectment application. He also held that the 
plaintiff had failed to prove the defendant 
to be his licensee, or that the licence was re- 
voked. However, he negatived the defen- 
dant’s contention that the application was 
not maintainable on the ground that the 
compensation payable in respect of the pre- 
mises exceeded Rs. 3,000/- per year. In view 
of his decision on the other point referred 
to above however, he dismissed the plaintiff's 
ejectment application with costs, 

The present writ petition is filed against 
the said order of the learned Judge. 


7. Mr. Yunara for the petitioner con- 
tends that when there was a plea set up by 
the defendant that he was a tenant in respect 
of the suit premises it was the bounden duty 
of the trial Court in the first instance to 
frame that issue and only if the defendant 
failed to make good his case of tenancy that 
the other issues could be tried by the trial 
Court. In support of his contention he relied 
upon the provisions of amended Section 42-A 
of the Act as also to the judgment of the 
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learned single Judge of this Court (Jahagir- 
dar, J.) in the case of Abdul Rashid Adam 
y. Ebrahim Kassam reported in 1981 Bom 
Ren Cas 1. I am afraid this contention can- 
not be accepted at all. I find nothing in 
Section 42-A of the Act or in the judgment 
of Jahagirdar J. to justify the view that if 
there are other jurisdictional questions in- 
volved which also could be tried as preli- 
minary issues, they could not be tried by the 
learned Judge before examining the question 
of the alleged tenancy. The judgment of 
Jahagirdar, J. relied upon by Mr. Tunara 
only mentions that if a plea is raised by the 
tenant that he is a tenant of the Suit pre- 
mises the Court need not consider any other 
question but can try that issue as a preli- 
liminary issue. But Jahagirdar, J., was 
never called upon to decide the question as 
to whether if other jurisdictional issues were 
involved they could not be decided before 
the issue relating to tenancy was decided. To 
my mind the question regarding the very 
maintainability of the application has to be 
decided at the threshold and no mistake was 
committed by the learned Judge in applying 
his mind to the question in the first instance. 
If I was able to uphold his view that the 
second ejectment application was maintain- 
able by virtue of the consent order in the 
first ejectment application, the present writ 
petition would have to be rejected on that 
ground itself, and in that event no question 
would have arisen as to whether the defen- 
dant was a tenant or not. 

8. Fortunately for Mr. Tunara I am in- 
clined to accept his second contention viz. 
that in the instant case the consent order in 
the first ejectment application cannot have 
the effect of a bar to the second ejectment 
application. It is, therefore, necessary to 
examine this aspect of the matter. 

The question as to whether the consent 
order would bar a second ejectment applica- 
tion or not would depend upon the condi- 
tion embodied in the consent order itself, 
Coming to the consent order, therefore, I am 
completely at a loss to understand as to 
how whatever is stated in the consent order 
resulted in any bar to a second ejectment ap- 
plication. In this connection Mr. Tunara 
very rightly and elaborately analysed the 
entire consent order and pointed out that the 
consent order itself did not bring about any 
new rights for the defendant. All that was 
done was that a decree for possession was 
passed against the defendant but that decree 
was not to be executed if the arrears of com- 
pensation due till 31st May, 1968 were paid 
in stated instalments. A careful examination 
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of the consent order would show that if the 
amount of all the arrears was paid by the 
defendant within the stipulated time, expecta- 
tion was that he would continue to be in 
possession. In any event there was no provi- 
sion by virtue of which the possession could 
be taken away from the defendant by execu- 
tion of that consent order if all the arrears 
due till 31-5-1968 were paid. There is not 
even any mention about the quantum of 
compensation or rent (if it was tenancy) 
which was to be paid for the period subse- 
quent to 1-6-1968. A reasonable interpreta- 
tion of the consent order, therefore, would 
be that the defendant was to continue in the 
same capacity as before upon payment of 
same amount of compensation with effect 
from 1-6-1968 onwards provided he went on 
paying the said amount regularly. It there- 
fore follows that as per the consent terms 
the same licence (if it was licence) which was 
revoked by the plaintiff by his notice dated 
12-4-1965 continued. In other words the 
revocation of licence dated 12-4-1965 was it- 
self revoked and the previous licence was 
deemed to be continued as if it was never 
revoked. i 


9., But it also follows that if the defen- 
dant continued as a licensee then the licence 
was capable of being revoked by a second 
notice of revocation. This is so because 
there is nothing in the consent order by vir- 
tue of which it could be said that what was 
continued in favour of the defendant was an 
irrevocable licence. No circumstance im- 
pelling an inference of an irrevocable licence 
has either pleaded or brought on record. If 
that is the position, the plaintiff was per- 
fectly within his rights when he revoked the 
said licence for the second time, 


I make it clear that the above view assumes 
that the original relationship was of licensor 
and licensee. If it was one of tenancy the 
resultant situation would evidently be dif- 
ferent in that it would be the tenancy which 
would continue, 


Shri Tunara further contended that if the 
licence was revocable subsequently it must be 
deemed to have been revoked by virtue of 
the execution, application or in any event by 
virtue of the second ejectment application 
and upon such revocation the Court would 
get jurisdiction under Section 41 of the Act 
for ejectment of the defendant unless of- 
course the Court held that the defendant was 
a tenant in respect of the suit premises. Shri 
Yunara contended that it was incumbent 
upon the Court to frame that issue and to 
try that issue and the Court was not justi- 
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fied in non-suiting the plaintiff on the ground 
that the ejectment application was in- 
competent. 

To my mind Shri Tunara’s contention in 
this connection has got to be upheld. But 
before I pass the order in that behalf I 
must mention the arguments advanced by 
Mr. Pandey, the learned Advocate appearing 
for the defendant, in support of the view 
taken by the trial Court. 

40. I must state at the outset that Mr. 
Pandey was not in a position to satisfy me 
that the ejectment application itself contains 


any provisions by virtue of which the second . 


ejectment application would be barred. But 
his contention in support of the lower 
Court’s ultimate order was that the previous 
cause of action of the plaintiff which had 
arisen by virtue of the notice of the revoca- 
tion dated 12-4-1965 had merged in the con- 
sent order. He pointed out that the present 
ejectment application was file by the plain- 
tiff on the identical previous cause of action 
dated 12-4-1965. He contended that the 
previous cause of action had vanished on ac- 
count of the fact that it had merged in the 
consent order. He also pointed out that ac- 
cording to the plaintiff no licence had ‘been 
given by the plaintiff to the defendant after 
the revocation of the licence dated 12-4- 
1965. If that was so, points out Mr. Pandey, 
there is no cause of action which the plaintiff 
can avail of and hence the present applica= 
tion under Section 41 is not maintainable. 
11. Mr. Pandey’s argument is no doubt 
somewhat attractive. But to my mind, in the 
ultimate analysis, it will have to be rejected 
on the ground that it is too technical a plea. 
As stated above, the averment made by the 
plaintiff in para 6 of the application is not 
very happily made. Mr. Pandey is right in 
contending that so far as the cause of action 
arising out of the revocation dated 12-4-1965 
was concerned, the same is no longer avail- 
able to the plaintiff because that cause of 
action certainly had merged in the consent 
order dated 17-6-1968. Since I am taking 
this view it is unnecessary for me to refer 
to the Authorities relied upon by Mr. Pandey 
in support of his contention that the previous 
cause of action had merged in the consent 
order. But I may just refer to the said 
Authorities. The first Authority was AIR 
1956 SC 346, in the case of Sailendra Nara- 
yan Bhanja Deo v. State of Orissa. What 
has been decided in the said case was that 
the compromise decree in the facts of the 
case before the Court resulted in an estoppel 
against the plaintiff from filing a second suit. 
I do not think that this Authority can sup- 
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port the contention that the previous cause 
of action merged in the consent order. 


Mr. Pandey has also relied upon the judg- 
ment of Rajasthan High Court, reported in 
AIR 1970 Raj 104, Bhanwarlal v. Raja Babu. 
But even the principle decided in that case 
telated to the estoppel of the plaintiff in 
view of the previous consent decree between 
the parties, But these Authorities do not lay 
down any principle relating to merger. How- 
ever, as stated above, to my mind the prin-« 
ciple of merger formulated by Mr. Pandey 
is a correct principle and if the facts of the 
present case were different I would have no 
hesitation in holding that the cause of action 
dated 12-4-1965 had merged in the consent 
order dated 17-6-1968 and hence the second 
ejectment application on the same cause of 
action was not maintainable. But the diffi- 
culty for Mr. Pandey is that in the instant 
case in fact there has been a subsequent 
cause of action accruing for the plaintiff. I 
have already mentioned above that as per the 
consent order whatever was the legal charac- 
ter of the defendant’s possession before the 
Ist revocation continued even thereafter by 
virtue of the consent order. If defendant 
No. 1 was a former licensee he continued to 
be a licensee; but if he was a former tenant, 
he continued to be a tenant. The plaintiff 
is interested in saying that he continued to 
be a licensee. No doubt, he has also stated 
that the license came to an end by virtue of 
notice of revocation dated 12-4-1965, but 
that averment did not make him less of a 
licencee if he was a licensee and if the license, 
did continue then the very filing of the ex: 
ecution application or even of the second 
ejectment application resulted in its revoca- 
tion. This means that there did exist a fresh 
cause of action for the plaintiff for the se- 
cond ejectment application though it was nof 
mentioned in the relevant para of the plaint. 
This fresh cause of action is in no way affect- 
ed by the previous consent order dated 17-6. 
1968. The doctrine of merger has no rel- 
evance whatsoever so far as this fresh cause 
of action is concerned. 


12. I cannot agree with Mr. Pandey when 
he wants me to dismiss the plaintiff’s applica- 
tion merely because the correct cause of 
action is not mentioned or because a wrong 
cause of action is mentioned in the plaint. If 
it came to that I could have directed Mr. 
Tunara to make an appropriate amendment in 
the cause of action clause contained in para- 
graph 6 of the application and thereby the 
entire contention would have vanished. It 
can be thus seen that this is a highly techni- 
cal defence. The Court to my mind would 
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not be justified in non-suiting the plaintiff 
merely because he has mentioned a wrong 
cause of action, if the Court finds that in fact 
there did exist another right cause of action 
in favour of the plaintiff. I am therefore not 
inclined to accept the argument advanced by 
Mr. Pandey on this point. 


13. This brings me to the second defence 
of the defendant. The trial Court has rejecte 
ed the defendant’s contention that the com: 
pensation was Rs. 531/- per month, meaning 
thereby it was much more than Rs. 3,000/- 
per year and that the Small Causes Court 
had no jurisdiction to entertain the applica- 
tion under Section 41 of the Act. One of 
the reasons given by the trial Court for 
taking this view is that in the first ejectment 
application such a plea was not taken and 
hence there was estoppel against the defen- 
dants from raising such a plea. To my mind 
this view is totally unsupportable. There 
cannot exist an estoppel against a statute and 
jurisdiction cannot be conferred upon the 
Court by the inaction of parties or even by 
agreement of parties. If the original agree- 
ment intended to confer jurisdiction upon 
the Court, when it had none, the agreement 
would be bad, but no estoppel as such would 
result, But it is really unnecessary to evoke 
this principle of estoppel. In the instant 
case what the trial Court had done in the 
first ejectment application was that by virtue 
of the consent order the same relationship 
was continued. No such thing as an eject- 
ment order as such was passed by the Court 
and none become executable. Moreover this 
jurisdictional aspect was never put in issue 
in that Court. If that was the position, then 
no damage was done by virtue of any con- 
ferral of jurisdiction upon the Court. 

However I must observe that I am not 
quite happy about the way in which the trial 
Court has recorded the finding that the com- 
pensation of the premises was not Rs. 531/-. 
The justification given by Mr. Tunara for 
holding that compensation was Rs. 200/- and 
not Rs. 531/- was that what was given on 
leave and licence to the defendant was a 
furnished flat and that the amount of 
Rs. 531/- included the charges payable for 
use of the furniture. He also relied upon 
the fact that the Municipal Corporation had 
accepted the rent of the premises as such to 
be Rs. 200/-. But I also find that neither 
in the previous consent decree any order is 
taken from the Court for recovery of posses- 
sion of the furniture nor in the present eject- 
ment application any prayer is made that the 
defendant should be directed to hand over 
not only the premises but also the furniture, 
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For ought I know there may be some good 
reasons for all this; but it does not appear 
that the Court has applied its mind to this 
aspect of the matter. 

14. However, sitting in my writ jurisdic- 
tion, I do not propose to appreciate the 
entire evidence on this point. Since I am 
remanding the matter back to the trial Court, 
I-order that the finding recorded by the trial 
Court on this point is set aside and the ques- 
tion will be examined by the trial Court 
de novo after re-appreciating the evidence on 
record on that point and if the parties so 
desire by allowing them to lead additional 
evidence on the above point. Mr. Tunara 
wanted me to give him liberty te make an 
application for amendment of the plaint. I 
may state that it will be open for him to 
move the trial Court by an appropriate ap- 
plication in that behalf and if such an ap- 
plication is made the trial Court will con- 
sider the same on its own merits, 

14-A. The petition is therefore allowed. 

The rule earlier issued is made absolute. 

The judgment of the trial Court is hereby 
quashed and set aside and the trial Court is 
directed to dispose of the application in ac- 
cordance with the provisions of law in the 
light of the observations made above. The 
costs of this petition will be the costs in the 
cause, 

In view of the fact that the proceedings 
are pending for nearly 9 years, the trial Court 
is directed to hear the application expedi- 
tiously and to dispose of the same in any 
event before 31st Aug., 1982. 

Petition allowed. 
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Sukhdey Prasad Raghubir, Petitioner v. 
Rambhujarat Kshampati, Respondent, 

Writ Petn. No. 3623 of 1981, Dj- 17-8- 
1982. 

(A) Bombay Rents, Hotel and Lodging 
House Rates Control Act (57 of 1947), Sec- 
tion 29 (3) — Scope of — Extent of powers 
of revision under sub-section (3) — Purely 
procedural orders not affecting substantive 
rights of parties are not revisable — Hence 
revision is not maintainable against inter- 
locutory order rejecting application for am- 
endment of plaint, 

The purely procedural orders which do not 
affect the substantive rights of the parties 
are not revisable under Section 29 (3) of the 
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Bombay Rent Act. It was not the intention 
of the Legislature to widen the scope of Ap- 
peal or revision. By amending Act, right of 
appeal was curtailed by eliminating un- 
important appeals and providing revisional 
procedure in such cases. By adding proviso 
to Section 29 (1) the Legislature curtailed the 
right of appeal by laying down that no ap- 
peal shall lie from the orders enumerated in 
the said proviso. It is well settled that the 
normal function of a Proviso is to except 
something out of the enactment or fo qualify 
something enacted therein which but for the 
Proviso would be within the purview of the 
enactment. The Proviso to Section 29 (1) 
was deemed necessary because but for the 
proviso orders enumerated in Clauses (I to 
TV) would have been appealable under Sec- 
tion 29 (1). If under Section 29 (1) no ap. 
peal could lie against procedural orders then 
obviously by an indirect method a further 
forum was not intended to be provided by 
enacting sub-section (3). Civil Revn. Appln. 
No. 33 of 1977, Dj- 11-3-1977 (Bom) by 
Sapre, J., 1979 Bom CR 587 and 1982 Mah 
LJ 313, Approved of. AIR 1972 Guj 226, 
Refd.; AIR 1975 Bom 41 and AIR 1967 Bom 
361, Disting. and commented upon. 
(Para 7) 
Thus, if the words used in Section 29 (1) 
or (3) are interpreted in its context, then the 
words “any order” will not include in theis 
import the procedural orders, which do not 
affect the rights and liabilities of the parties. 
Therefore, obviously no revision petition 
could lie against a mere procedural order. It 
was not disputed that order passed in the 
present case rejecting the application for am- 
endment was an interlocutory order which 
did not decide finally the rights and liabili- 
ties of the parties to the suit. Therefore, 
revision petition was not maintainable. AIR 
1967 SC 799 and AIR 1967 SC 1360, Rel. 
on, (Para 8) 
(B) Civil P. C. (5 of 1908), O. 6, R. 17 — 
Suit for eviction — Application for amend- 
ment of plaint — Application filed to raise 
additional ground for eviction which became 
available in view of denial of title by amend- 
ment of written statement — Held amend- 
ment sought was only consequential in nature 
and ought to have been allowed. AIR 1981 


SC 485, Rel. on. (Para 9) 
Cases Referred: Chronological Paras 
1982 Mah LJ 313 6 
AIR 1981 SC 485 7 9 
1979 Bom CR 587 6 


(1977) Civil Revn. Appin. No. 33 of 1977, 
D/~ 11-3-1977 (Bom), Bhagat Singh v. M/s. 
Prakash Roadlines Pvt. Ltd. 5 
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AIR 1975 Bom 41 3, 8 
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AIR 1967 SC 799 

AIR 1967 SC 1360 
AIR 1967 Bom 361 
AIR 1959 Mys 145 
AIR 1945 Lah 298 (FB) . ~~ 
AIR 1922 PC 249 


V. S. Gokhale for K. J. Abhyankar, for 
Petitioner; A. Y. Kulkarni, for Respondent; 
Y. S. Jahagirdar (Amicus curiae), for Respon- 
dent. 


DHARMADHIKARI, J.:— The petitioner- 
original plaintiff has filed this writ petition 
challenging the order passed by the Bench 
of the Court of Small Causes at Bombay 
dated 11th of June, 1981 holding that the 
Revision Application under Section 29 (3) of 
the Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947 (hereinafter referred 
to as the Act) was not maintainable against 
an order refusing permission to amend the 
plaint. The present suit was filed by the 
petitioner-landlord for the eviction of the 
tenant-respondent, It appears that during 
the pendency of the suit, amendment of the 
written statement was permitted on 10th of 
September, 1975. Thereafter, the plaintiff 
filed an application proposing to amend the 
plaint by adding para 6-A raising the ground 
that the eviction could also be ordered since 
the defendant-tenant has denied his title, 
Since the said amendment application came 
to be rejected, the plaintiff was debarred from 
raising this additional ground in the present 
suit. Against the said order, the plaintiff- 
petitioner filed a revision petition before the 
Bench of the Court of Small Causes under 
Section 29 (3) of the Act which as already 
observed was also rejected on the ground 
that the revision petition was not maintain- 
able, 


2. Initially, the matter was placed before 
the single Judge, Masodkar J. The learned 
Judge held that the question involved in the 
writ petition is of general importance and 
there is a need for an authoritative inter- 
pretation of the provisions with regard to the 
remedies of the suitors, and therefore, the 
matter should be placed before the Division 
Bench. This is how, the matter is placed 
before us. 

3. Shri Gokhale the learned Counsel ap- 
pearing for the petitioner contended before 
us that the Bench of the Court of Small 
Causes committed an error in holding that 
the revision petition was not maintainable 
under Section 29 (3) of the Act. According 
to Shri Gokhale, the Rent Act is a complete 


8 
8 
: 68 Bom LR 857 3,8 
3 
8 


A 


1983 


Code which provides for the rights and the 
obligation between the parties, that is, land- 
lord and the tenant, as well as the remedies 
for their enforcement. Section 28 provides 
for a forum and lays down the scope of the 
jurisdiction of the Courts. Then comes Sec- 
tion 29 which provides for the Appeals as 
well as the revisions, According to the 
learned counsel if the provisions of Sec- 
tions 28 and 29 are read together harmoni- 
ously it will have to be held that all orders 
and/or decrees in which no appeal lies undey 
Section 29 (1) of the Act are revisable under 
Section 29 (3), which will include even the 
procedural orders passed in the proceedings 
instituted under the Rent Act. Therefore, 


~ the Bench of the Court of Small Causes has 


committed an error in holding that the revi- 
sion petition against an order rejecting the 
amendment application was not maintain- 
able. In this context, Shri Gokhale has 
placed reliance upon the Division Bench de- 
cision of this Court in AIR 1975 Bom 41; 
Habib Ahmed v. Abdul Khadar, (1966) 68 
Bom LR 857: (AIR 1967 Bom 361), in 
Hemchand M, Singhania v. Subhkaran Nand- 
Jal and AIR 1959 Mys 145 F. M. Subbayya 
v. Venkataramana. Shri Kulkarni the learned 
Counsel appearing for the defendant support- 
ed the contentions raised by Shri. Gokhale, 
Since Shri Kulkarni chose to support the 
contentions raised by Shri Gokhale, we re- 
quested Shri Jahagirdar to help the Court 
as amicus curiae to which he readily agreed. 
We are very much thankful to him for the 
assistance, 


4. For properly appreciating the contro- 
versy raised before us, it will be worthwhile 
if a detailed reference is made to S. 29 of 
the Act, which reads as under :— 


“29. (1) Notwithstanding anything contain- 
ed in any law, an appeal shall lie— (a) in 
Greater Bombay, from a decree or order 
made by the Court of Small Causes, Bom- 
bay, exercising jurisdiction under Section 28, 
to a bench of two judges of the said Court 
which shall not include the Judge who made 
such decree or order; 

(b) elsewhere, from a decree or order made 
by a Judge of the Court of Small Causes 
established under the Provincial Small Cause 
Courts Act, 1887, or by the Court of the 
Civil Judge deemed to be the Court of Small 
Causes under Clause (c) of sub-section (2) of 
Section 28 or by a Civil Judge exercising 
such jurisdiction, to the District Court: 

Provided that no such appeal shall lie 
from— 
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(M a decree or order made in any suit or 
proceeding in respect of which no appeal lies 
under the Code of Civil Procedure, 1908; 

(ID a decree or order made in any suit of 
proceeding (other than a suit or proceeding 
relating to possession) in which the plaintiff 
seeks to recover rent (or licence fee or charge 
for a licence in respect of any premises) and 
the amount of value of the subject matter of 
which does not exceed— 

G) where such suit or proceeding is in- 
stituted in Greater Bombay, Rs. 3,000; and 

Gi) where such suit or proceeding is In- 
stituted elsewhere, the amount up to which 
that Judge or Court specified in Clause (b) 
is invested with jurisdiction of a Court of 
Small Cause, under any law for the time 
being in force; 

(I an order made upon an application 
for fixing the standard rent (or licence fee 
or charge for a licence) or for determining 
the permitted increases in respect of any pre- 
mises except in a suit or proceeding in which 
an appeal lies; 

(IV) an order made upon an application 
by a tenant for a direction to restore any 
essential supply or service in respect of the 
premises let to him. 

(IA) Every appeal under sub-section (1) 
shall be made within thirty days from the 
date of the decree or order as the case may 
be: 

Provided that in computing the period of 
limitation prescribed by this sub-section the 
provisions contained in Sections 4, 5 and 12 
of the Indian Limitation Act, 1908, shall, so 
far as may be apply. 

(2) No further appeal shall lie against any 
decision in appeal under sub-section (1). 

(3) Where no appeal lies under this sec- 
tion from a decree or order in any suit or 
proceeding in Greater Bombay the bench of 
two Judges specified in Clause (a) of sub- 
section (1) and elsewhere the District Court, 
may for the purpose of satisfying itself that 
the decree or order made was according to 
law, call for the case in which such decree 
or order was made and (the bench or Court 
aforesaid or the District Judge or any Judge 
to whom the case may be referred by the Dis- 
trict Judge, shall) pass such order with re- 
spect thereto as (it or he thinks fit).” 
Section 29 came to be amended by Bombay 
Act No. 61 of 1953 whereby proviso to sub- 
section (1) and sub-section (3) were inserted 
in Section 29. The relevant clause of the 
Statement of objects and reasons reads as 
under :— 

“The tight of appeal has been curtailed by 
eliminating unimportant appeals and provid- 
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ing revisional procedure in such cases,” (em- 
phasis supplied). 

Therefore, if Section 29 (3) is read with the 
siatements of objects and reasons, it is 
quite obvious that while curtailing the right 
of appeal by eliminating unimportant appeals, 
the Legislature wanted to provide revisional 
procedure in those matters only. The inten- 
tion of the Legislature was not to expand the 
scope of revisional jurisdiction of the Court 
of Small Causes. 

5. The provisions of Section 29, sub-sec- 
tion (3) came for consideration of this Court 
in Civil Revn. Appln. No. 33 of 1977, Bhagat 
Singh v. M/s. Prakash Roadlines Pvt. Ltd. 
decided on 11th March, 1977 decided by 
Sapre J. Sapre J. agreed with the view 
taken by the Gujarat High Court in Shri 
Maharana Mills v. H. Manharrai, AIR 1972 
Guj 226 and held that if the order, whose 
revision is sought, affects the substantive 
rights of the parties under the Bombay Rent 
Act then alone the provisions of S. 29 (3) 
will be attracted. This is what Sapre J. ob- 
served in para 7 of his Judgment: 

“In my view, the question whether the 
order disallowing the amendment of the plaint 
affects the substantive rights of the respon- 
dent-firm, will have to be answered not on 
the test whether the respondent-firm will be 
driven to a separate suit to establish its sub- 
stantive rights but whether those substantive 
tights will be permanently lost to it. It is 
not disputed before me that the cause of 
action for the separate suit referred to above 
will be the non-carrying out of the obliga- 
tions by the petitioners undertaken by them 
to carry out under the consent terms. If, 
therefore, the respondent-firm does net make 
a claim for possession of the 1/3rd portion 
of the godown in its suit in the Court of 
Small Causes, its separate (suit) mentioned 
above will not be barred under any provi- 
sions of the law. It would have been a 
different question if in the second suit the 
respondent-firm were to be faced with a bar, 
such as, the one under Order II, Rule 2 of 
the Code of Civil Procedure or of construc- 
tive res judicata, But if it is conceded that 
in the second suit, if the respondent-firm is 
compelled to file one to recover possession 
of the 1/3rd portion of the godown, the 
cause of action is the non-carrying out of 
the obligations under the consent terms, 
which is a totally different action from the 
one in the suit filed by the respondent-firm 
in the Court of Small Causes, it is difficult 
to see how the respondent-firm will be faced 
with any bar of the abovementioned kind 
in the second suit because of its not claim- 
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ing the relief of possession in respect of the 
1/3rd portion of the godown in its suit filed 
in the Court of Small Causes. It is, there- 
fore, difficult to see how the order’ dismissing 
the application for the amendment of the 
plaint would affect the substantive rights of 
the respondent-firm under the Bombay Rent 
Act. If the substantive rights are not affect- 
ed, then the order refusing leave to amend 
the plaint is purely a procedural order not 
affecting the substantive rights of the ag- 
grieved party, and such an order cannot at- 
tract the provisions of Section 29 (3) of the 
Bombay Rent Act.” 

6. Then, Kantawala, C. J. had an occasion 
to examine the scope and ambit of S. 29 (3) 
of the Act in 1979 Bom CR 587. Mrs. Julina 
Margaride “Coelho v. Makarand Shakar (Civil 
Revn. Appin. No. 330 of 1978, decided on 
31st of August, 1978). Kantawala, C. J. while 
analysing the section, observed : 

- “The opening part of this sub-section 
clearly shows that the provisions of this sub- 
section can only be attracted where no ap- 
peal lies under Section 29. In the proviso to 
sub-section (1) of Section 29, the decrees op 
orders from which no appeal lies are 
enumerated, It is not under this proviso 
that the appeal is incompetent. In the pre- 
sent case, as I have indicated earlier, no ap- 
peal is competent against the impugned 
order in view of the provisions of S. 11 (5) 
of the Act. When such is the case, the power 
under sub-section (3) of Section 29 cannot 
be availed of to exercise revisional jurisdic- 
tion which is vested in the Bench of two 
Judges of the Small Causes under sub-sec- 
tion (3) of Section 29. Even apart from 
that, under Section 115 of the Code of Civil 
Procedure powers in exercise of revisional 
jurisdiction can be exercised by the High 
Court in every case which is decided by the 
Courts subordinate thereto and in which no 
appeal lies thereto. In the present case, 
against the impugned order dated May 5, 
1978, no appeal lies to the High Court and 


the revisional jurisdiction that is vested in 


this High Court can always be invoked.” 

Masodkar J. had also an occasion to con- 
sider the scope of Section 29 (3) in Madan- 
lal Mulchand Soni v. Manikchand Dhanraj 
Gugle Shop, (Writ Petn. No. 3395 of 1981 
decided on 8th of March, 1982): reported in 
1982 Mah LJ 313. In that case. the Joint 
Civil Judge, Junior Division, Ahmadnagay 
made an order on 21st of November, 1980, 
issuing process to the Income-tax Officer at 
the behest of the defendants, Against the 
said order, a revision petition was filed pur- 
porting to be under Section 29 (3) of the 
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Act. The revision petition was dismissed as 
the same was incompetent. While negativing 
the contention raised before him in para 2 
of the Judgment, this is what Masodkar J. 
observed : 


“) As far as the tenability of the revi- 
sion is concerned, it is undoubtedly clear 
that the provisions of sub-section, (3) of Sec- 
tion 29 of the Rent Act do not provide for 
any such revision. Section 29 of the Rent 
Act deals with appeals. Sub-section (1) of 
Section 29 of the Rent Act indicates, by 
Clauses (a) and (b), the decree and ordep 
against which an appeal lies. Proviso enact- 
ed excepts and indicates the decree or order 
against which no appeal shall lie. Sub-sec« 
tion (2) enacts that there would be no fur- 
ther appeal against any decision in the 
appeal under sub-section. In the con- 
text of sub-sections (1) and (2), sub-sec. (3) 
has to be read, and it means that “the 
orders”, which are otherwise non-appealable, 
are primarily spoken to in sub-section (3) of 
Section 29. Jt is not as if each and every 
order made by the trial Court is intended to 
be subjected to the process of revision undes 
sub-section (3). Mere interlocutory or pro- 
cedural orders are not the orders which can 
be taken up and challenged under S. 29 (3) 
of the Rent Act. Unless the orders formally 
adjudicate and affect rights of the parties, 
including those in the matters of procedure, 
it is difficult to conceive that the remedy 
under Section 29 (3) of the Rent Act would 
be available. In the context of entire scheme 
of Section 29, it appears that the orders, 
which under the Rent Act determine sub- 
stantively the rights of the parties and be- 
cause of that are “orders or decrees” as 
such, are in the contemplation of the Legisla- 
ture. Sub-section (3) does not style it as 
power of revision. It is a power akin to it 
circumscribed by conditions enacted therein, 
one such condition being it is available 
against only otherwise non-appealable “de- 
cree” or “order”. Wherever the words “de- 
cree or orders” are used in Section 29, it is 
apparent that it intends to indicate formal 
decision affecting rights of the parties. The 
decision of the Gujarat High Court in the 
case of Shri Maharana Milis v. H. Manhar- 
tai (AIR 1972 Guj 226) with respect, is 
an authority for the proposition that 
purely procedural orders not affecting the 
substantive rights of the parties are not with- 
in the contemplation of sub-section (3) of 
Section 29. The view taken by the 2nd Ex- 
tra Assistant Judge, Ahmednagar, therefore, 
fs, thus, correct and the revisional filed was 
rightly rejected.” 
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After analysing the relevant provisions of 
the. Rent Act as well as the Rules framed 
thereunder, it is held by the Gujarat High 
Court in Shri Maharana Mills case that 
purely procedural orders which do not affect 
the substantive rights of a party under the 
Bombay Rent Act or the Rules made there- 
under or the subject matter of which is not 
governed by the Rent Act or the rules made 
thereunder are not the orders which attract 
the revisional jurisdiction of the District 
Court under Section 29 (3) of the Act. 


7. Therefore, all through a consistent 
view has been taken by this Court that 
purely procedural orders which do not affeci 
the substantive rights of the parties are not 
revisable under Section 29 (3) of the Bom- 
bay Rent Act. This interpretation, witb 
which we respectfully agree, is, consistent 
with the intention of the Legislature as ex- 
pressed in Statements of Objects and Reasons. 
It was not the intention of the Legislature 
to widen the scope of appeal or revision. By 
amending Act, right of appeal was curtailed 
by eliminating unimportant appeals and pro- 
viding revisional procedure in such cases. By 
adding proviso to Section 29 (1) the Legisla- 
ture curtailed the right of appeal by laying 
down that no appeal shall lie from the orders 
enumerated in the said proviso, It is well 
settled that the normal function of a Proviso 
fs to except something out of the enactment 
or to qualify something enacted therein which 
but for the Proviso would be within the pur- 
view of the enactment. The Proviso to Sec- 
tion 29 (1) was deemed necessary because 
but for the proviso orders enumerated in 
Clauses (1) to (IV) would have been appeal- 
able under Section 29 (1). Therefore, by 
adding proviso to sub-section (1) of S. 29, 
it was intended by the Legislature that right 
of appeal should be curtailed by eliminating 
unimportant appeals and in such cases only 
revisional procedure should be provided, by 
adding sub-section (3), If under Sec. 29 (1) 
no appeal could lie against procedural orders 
then obviously by an indirect method a fur- 
ther forum was not intended to be provided 
by enacting sub-section (3). Therefore, in 
our view, the consistent view taken by the 
single Benches of this High Court lays down 
the correct law on the subject. 


8. It is no doubt true that it is observed 
by the Division Bench of this High Court 
in AIR 1975 Bom 41, Habib Ahmed v. 
Abdul Khadar that the Bombay Rent Act 
confers exclusive and complete jurisdiction 
on the Bombay Small Cause Court to enter- 
tain and try suits and other proceedings 
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specified in Section 28 (1) and Section 29 
gives right of appeal and revision from a de- 
cree or order made by the Court exercising 
jurisdiction under Section 28. The term 
“proceeding” is a term of wide import and 
would include an execution proceeding of a 
decree passed under Section 28 (1). There- 
fore, the Division Bench held that an appeal 
jies to a Bench of Small Causes Court, from 
an order made by a single Judge of that 
Court under Order 21, Rule 98 of Civil Pro- 
cedure Code in execution of a decree passed 
under Section 28 of the Act. However, the 
said decision is of little assistance for de- 
ciding the question raised before us. Simi- 
larly, the decision of V. S. Desai J. in Hema- 
chand M. Singhania v. Subhkaran Nandlal 
reported in (1966) 68 Bom LR 857 : (AIR 
1967 Bom 361) deals with an order refusing 
to set aside ex parte decree passed under the 
Rent Act. It was held therein that such an 
order is appealable under Section 29 (3) of 
the Act. .While analysing the provisions of 
Section 29 Desai J. held that appeal provid- 
ed under Section 29 of the Act is not con- 
fined only to the final decree or order or to 
an order, which relates to recovery of rent 
or possession but it lies against all orders 
except those which are excluded under the 
proviso to the section. Item (1) from the 
proviso read with the main section would 
show that interlocutory and other orders 
which the Special Court can pass in enter- 
taining, trying and deciding matters within 
its exclusive jurisdiction which are appeal- 
able under the provsions of the Code of 
Civil Procedure will be appealable under 
Section 29 of the Rent Act. Therefore, it 
will not be correct to say that the jurisdic- 
tion under S. 28 of the Act ceased on the 
passing of the ex parte decree and the order 
made by it on the application for setting 
aside the ex parte decree could not, there- 
fore, be treated as made by it exercising 
jurisdiction under S. 28 of the Act. In this 
view of the matter the learned single Judge 
held that the said order was governed by 
Section 29 of the Act. Even if it is assum- 
ed that the Rent Act is a complete Code 
still by interpretative process the scope of 
Sec. 29 (3) cannot be widened so as to coven 
procedural orders which do not decide sub- 
stantive rights of the parties. It is open to 
any party to set forth the error, defect, on 
irregularity, if any, in such an order as a 
ground of objection in his appeal from the 
final order in the main proceedings. In this 
context, reference could usefully be made to 
the decision of the Supreme Court in Central 


Bank of India v. Gokal Chand, AIR 1967 
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SC 799. While dealing with the provisions 
of Delhi Rent Control Act, the Supreme 
Court observed (at p. 800): 


(3) The object of S. 38 (1) is to give a 

right of appeal to a party aggrieved by soma 
order which affects his right or liability. In 
the context of S. 38 (1), the words “every 
order of the Controller made under this 
Act”, though very wide, do not include in- 
terlocutory orders, which are merely proce- 
dural and do not affect the rights or liabi« 
lities of the parties. In a pending proceeds 
ing, the Controller may pass many inter 
locutory orders under Ss. 36 and 37, such ag 
orders regarding the summoning of wit 
nesses, discovery, production and inspection 
of documents, issue of a commission for 
examination of witnesses, inspection of pre- 
mises, fixing a date of hearing and the 
admissibility of a document or the relevancy 
of a question. All these interlocutory orders 
are steps taken towards the final adjudica. 
tion and for assisting the parties in the pro 
secution of their case in the pending pros 
ceeding; they regulate the procedure only 
and do not affect any right or liability of 
the parties. The legislature could not have 
intended that the parties would be harassed 
with endless expenses and delay by appeals 
from such procedural orders, It is open to 
any party to set forth the error, defect of 
irregularity, if any, in such an order asa 
ground of objection in his appeal from the 
final order in the main proceeding. Subject 
to the aforesaid limitation, an appeal lies to 
the Rent Control Tribunal from every order 
passed by the Controller under the Act 
Even an interlocutory order passed under 
S. 37 (2) is an order passed under the Act 
and is subject to appeal under S. 38 (1) pros 
vided it affects some right or liability of any 
party. Thus, an order of the Rent Con: 
troller refusing to set aside an ex parte orden 
is subject to appeal to the Rent Control 
Tribunal.” 
The view taken in this case is reaffirmed by 
the Supreme Court in AIR 1967 SC 1360, 
Bantsingh Gili v. Shantidevi. This is what 
the Supreme Court has observed in para 3 of 
the said judgment: . 

(3). It was urged that the order, rejecting 
the application of the appellant to record 
the abatement of the suit and directing con- 
tinuance of the suit, was not an order of 
such a nature against which an appeal could 
be filed under S. 34 of the Act of 1952. The 
word “order” is used in S. 34 without any 
limitations, with the exception that it must 
be an order of a Court passed under the 
Act of 1952; but it is contended that this 
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word cannot be interpreted so widely as to 
include all interlocutory orders or other 
similar orders passed in the course of the 
trial of a suit. This aspect came up for 
consideration before this Court when inter. 
preting S. 38 (1} of the Act of 1958 in which 
also ‘a provision for appeals has been made, 
and the language used is very wide inasmuch 
as it is laid down that “an appeal shall lie 
from every order of the Controller made 
under this Act ........” The extent of this 
right of appeal under S. 38 (1) was consid- 
ered by this Court in the Central Bank of 
India Ltd. v. Gokal Chand, Civil Appeal 
No. 1339 of 1956, D/- 12-9-1966 : (Reported 
in AIR 1967 SC 799) and it was held that 
“the object of S. 38 (1) is to give a right of 
appeal to a party aggrieved by some orden 
which affects his right op liability. In the 
context of S. 38 (1), the words “every ordey 
of the Controller made under this Act” 


though very wide, do not include interlocu- ° 


tory orders, which are merely procedural 
and do not affect the rights or liabilities of 
the parties. The principle was thus recognis- 
ed that the word “order” used in such con- 
textis not wide enough to include every order, 
whatever be its nature, and particularly 
orders which only dispose of interlocutory 
matters. In the case before us also, all that 
was done by the application presented by 
the appellant on the 13th March, 1961, was 
to raise a preliminary issue about the main- 
tainability of the suit on the ground that 
the suit had abated by virtue of S. 50 (2) of 
the Act of 1958. Whe Court went into that 
issue and decided it against the appellant. 
If the decision had been in favour of the 
appellant and the suit had been dismissed, 
no doubt there would have been a final 
order in the suit having the effect of a decree 
(see the decision of the Full Bench of the 
Lahore High Court in Ram Charan Das v. 
Hira Nana, AIR 1945 Lah 298 (FB)). On 
the other hand, if, as in the present case, it 
is held that the suit has not abated and its 
trial is to continue, there is no final order 
deciding the rights or liabilities of the par- 
ties to the suit. The rights and liabilities 
have yet to be decided after full trial has 
been gone through. The decision by the 
Court is only in the nature of a finding on 
a preliminary issue on which would depend 
the maintainability of the suit. Such a find- 
ing cannot be held to be an order for pure 
poses of S. 34 of the Act of 1952, and, con- 
sequently, no appeal against such an order 
would be maintainable. It was indicated by 
this Court in the case of the Central Bank 
of India Ltd., Civil Appeal No. 1339 of 
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1966, D/- 12-9-1966 : (reported in AIR, 1967 
SC 799) (supra) that, in such a case, it is 
open to the appellant to canvass the error, 
defect, or irregularity, if any, in the order 
in an appeal from the final order passed in 
the proceedings for eviction. In the present 
case also, therefore, it is clearly open to the 
appellant to raise this plea of abatement of 
the suit, if and when he files an appeal 
against a decree for eviction passed by the 
trial Court.” 

In our opinion these observations of the 
Supreme Court aptly apply to the present 
case also. If the words used in S. 29 (1) or 
(3) are interpreted in its context, then the 
words “any order” will not include in its 
(their?) import the procedural orders, which 
do not affect the rights and liabilities of 
the parties. Therefore, obviously no revision 
petition can lie against a mere procedural 
order. It is not disputed that order passed 
in the present case rejecting the applicatio 
for amendment was an interlocutory order 
which does not decide finally the rights and 
liabilities of the parties to the suit. There- 
fore, in our opinion the Bench of Small 
Cause Court was right in holding that the 
revision petition was not maintainable. 

9. So far as the merits of the controversy 
is (are?) concerned in our view, the Smail 
Cause Court committed error in rejecting 
the application filed by the plaintiff for am- 
ending his plaint. After the permission to 
amend written statement was granted to the 
defendant on 10th of Sept., 1975 the plaintiff 
filed the present application for amendment 
of his plaint. By this application plaintiff 
wanted to raise an additional ground for 
eviction, which became available to him, in 
view of denial of his title, by ‘amendment to 
written statement. As observed by the 
Supreme Court in Suraj Prakash v. Raj 
Rani, AIR 1981 SC 485 (at p. 486): 

“It is well known that amendments of 
pleadings are within the discretion of the 
Court although judicial discretion is not 
wild humour. Justice Cardozo, with juristio 
accuracy and literary felicity, expressed ex- 
quisitely the principles governing judicial 
discretion: The nature of the Judicial Pro- 
cess, Yale University Press (1921). 

The Judge, even when he is free, is still 
aot wholly free. He is not to innovate at 
pleasure. He is not a knight-errant roaming 
at will in pursuit of his own ideal of beauty 
or of goodness. He is to draw his inspira- 









tion from consecrated principles. He is not 
to yield to spasmodic sentiment, to vague 
and unregulated benevolence. He is to 


exercise a (discretion) disciplined by system, 


I 
32 Bont Anandrao v. 


and subordinated to the primordial necessity 
of order in the social life. Wide enough in 
all conscience is the field of discretion that 
remains.” 

6. The liberal principles which guide the 
exercise of discretion in allowing amendments 
have been laid down in numerous decisions 
of this Court. Multiplicity of proceedings 
being avoided is one criterion. Amend- 
ments which do not totally alter the char- 
acter of the action are readily granted while 
care is taken to see that injustice and pre- 
judice of an irremediable character are not 
inflicted on the opposite party under pretence 
of amendment of pleadings. The Court 
must be guided by the rule of justice ex- 
pressed by the Privy Council in Ma Shwe 
Mya v. Maung Ho Hnaung, AIR 1922 PC 
249 at pp. 250-51: See pp. 1283-84 of AIR 
Comm. CPC (1908) 9th Edn., Vol. 2. 

All rules of Court are nothing but the 

provisions indicated to secure the proper 
administration of justice and it is, therefore, 
essential that they should be made to serve 
and be subordinate to that purpose, so that 
full powers of amendment must be enjoyed 
and should always be liberally exercised, but 
nonetheless, no power has yet been given 
to enable one distinct cause of action to be 
substituted for another, nor to change, by 
means of amendment, the subject matter of 
the suit.” 
In the present case after the amendment to 
the written statement was allowed, the plain- 
tiff wanted to add one more ground by am- 
ending his plaint. Thus, the amendment 
was obviously consequential in nature. The 
learned Judge has rejected the application 
on the ground that it is uncalled for and 
belated. The reasons given by the learned 
Judge are obviously contrary to the well 
established principles of law and therefore, 
it can safely be said that the Court below 
has acted in the exercise of its jurisdiction 
illegally or with material irregularity which 
has resulted in miscarriage of justice. It can 
also safely be held that the said order is 
vitiated by an error apparent on the face of 
the record. Hence, the application for am- 
endment filed by the plaintiff for amending 
his plaint deserves to be allowed. 

10. Hence Rule is made absolute and the 
order passed by the learned Judge of the 
Court of Small Causes dated 21st of Sept., 
1976 is set aside and the application for am- 
endment filed by the plaintiff is allowed. 
However, in the circumstances, there will be 
no order as to costs, 

Ordered accordingly. 


Bibijan ALR, 
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S. C. PRATAP, J. 


Anandrao Bandu Jadhav and another, 
Petitioners v. Bibijan, Respondent. 

Civil Revn. Appln. No. 1103 of 1981, D/- 
2-9-1982. ` 

Civil P. C. (5 of 1908), O. 14, R. 5 (2) — 
Striking out issues Issue relating to 
tenant framed on basis of vague plea of de- 
fendant who was unable to show when 
tenancy was created, by whom it was creat- 
ed and terms on which it was created 
Held, issue framed was liable to be deleted 
under O. 14, R. 5 (2). AIR 1975 Bom 52, 


na 


Referred. (Paras 4, 5) 
Cases Referred: Chronological Paras 
AIR 1975 Bom 52 5, 6 


Niteen V. Pradhan, for Petitioners; B. P. 
Apte, for Respondent, 


ORDER :— Order dated 10th Aug., 1981 


“passed by the trial Court below applications 


Exts. 18 and 21 in Regular Civil Suit No. 264 
of 1978 is challenged in this petition there- 
from by the original defendants, i 

2. The plaintiff applied to the trial Court 
for an order to delete issue No. 4 under the 
provisions of O. 14, R. 5 of the Code of 
Civil Procedure. The learned trial Judge, 
after hearing the rival contentions in that 
behalf, directed deletion of the said issue. 
Hence, this petition. 

3. Going through the impugned order 
and the reasons given by the learned trial 
Judge for deleting issue No. 4, I find that 
the said order does not suffer from any error 
of jurisdiction, It was within the jurisdic- 
tion of the learned trial Judge to frame an 
issue or to delete one framed. Order 14, 
Rule 5 (2) of the Code of Civil Procedure 
expressly permits the Court to strike out an 
issue wrongly framed. If, in this light, the 
learned trial Judge has granted the plaintiff's 
application in question and , deleted issue 
No. 4, the order in that behalf is not liable 
to be set aside or reversed in this Court’s 
limited jurisdiction under S. 115 of the Code 
of Civil Procedure, 

4. Even on merits, I find that there was 
no disclosure at all’of any of the terms and 
conditions of the purported tenancy. There 
is nothing to indicate as to when the tenancy 
commenced. There is also nothing to indi- 
cate as to who created the tenancy. And ag 
indicated, there is nothing to show as to 
what were the terms and conditions of the 
said purported tenancy. 

5. As observed by this Court in Pandu 
v. Ananda, AIR 1975 Bom 52 (para 3): 
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AIR 1983 CALCUTTA 1 
M. N. 'ROY, J. 


Smt. Sudebi Sundari Mondal, Petitioner v. 
State of West Bengal and others, Respon- 
dents. 


No. Nil of 1982, Dj- 6-9-1982. 


Constitution of India, Art, 226 — Notaries 
Act (1952), Section 8 — Writ proceedings 
under Article 226 — Affidavit affirmed before 
Notary Public is not proper which can be 
used in writ proceedings. ((i) Oaths Act 
(1873), Ss. 4 and 8; (ii) Negotiable Instru- 
ments Act (1881), S. 138; (iii) Civil P. G 
(1908), Ss. 139 and 141; (iv) Calentta High 
Court App. Side Rules, Chap. IV Part I, 
R. 15). 

Considering the relevant provisions of the 
Acts and rules it would be clear that an affi- 
» davit affirmed before a Notary Public would 
not be a proper affidavit, to be used in a pro- 
ceeding under Article 226 of Constitution. 
Case law discussed. (Para 8) 


In the circumstances of the case, without 
discharging the Rules on that ground, the 
petitioners should be given liberty to have 
their application re-affirmed either before the 
Commissioner of Affidavits of the High Court 
or before authority duly authorised. 

(Para 9) 

The rules of Calcutta High Court relating 
to application under Art. 226 of the Consti- 
tution lay down that every petition shall be 
verified by the solemn affirmation by the peti- 
tioner or person or persons having cogni- 
¢ zance of the facts stated and shall state 
clearly by reference to the paragraphs of the 
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petition whether the statements are based on 
knowledge, information and belief, or on 
records; where a statement is based on in- 
formation, the source of information should 
be disclosed and where the statements are 
based on records, sufficient particulars should 
be given to identify the records. Such provi- 
sions would be available in Rule 14 of the 
Rules. Rule 35 of the Rules lays down that 
unless otherwise ordered, all affidavits shall 
be filed before the appropriate officer of the 
Court. No affidavit shall be used unless filed 
at least 24 hours before the sitting of the 
Court on the date fixed for the hearing and 
no affidavit shall ordinarily be read at the 
hearing unless a copy thereof has been served 
upon the respondent or his Advocate at Jeast 
24 hours prior to such hearing. In the Rules, 
there is no mention of affidavits, which could 
be affirmed before a Notary Public. In view 
of these Rules, Rule 5 of Part IE of Chap- 
ter IV of the appellate side Rules has no ap- 
plication. (Paras 3, 4) 


Under Section 138 of the Negotiable In- 
struments Act, 1881, there is no doubt, that 
the Government of India had the power to 
appoint Notary Public, but such appointment 
would only be for the limited purpose of 
performing functions under that Act and 
as such, by the present Notaries Act 
of 1952, the Central and the State Govern- 
ments were given powers to appoint Notaries 
in appropriate cases, not only for the limit- 
ed purposes of the Negotiable Instruments 
Act, but generally for all recognised notarial 
purposes, and to regulate the provisions of 
such Notaries, But the proceedings under 
Article 226 are not covered. Section 141 of 
Civil P. C. also does not apply to writ pro- 
ceedings, (Para 6) 


2 Cal 


Cases Referred: Chronological Paras 
1982 Lab IC 796 : (1982) 1 Cal LJ 483 10 
AIR 1982 Punj & Har 169 (FB) 7 
(1977) Civil Rule No. 4882 (W) of 1977 (Cal), 

Modern High School for Girls v. Commr. 

of Income-tax 10 
(1968) 72 Cal WN 594: (1968) 2 Com LI 


131 6 
AIR 1966 SC 436 7 
Ashis Chandra Bagchi, for Petitioner; 
Tapas Kumar Mukharji, for Respondent 


No. 1. 


ORDER :— This application and the other 
one in the case of Bidhu Bhushan Mondal v. 
State of West Bengal and others, having been 
moved together and with notice to the learned 
Additional Advocate General, Mr. Mukher-« 
jee has appeared for the respondent State of 
West Bengal. He has filed his powers. 


2. The applications as sought to be moved 
were affirmed before Shri Biswa Nath Baner- 
`- jee, Notary Public, Murshidabad and as such, 
a point arose as to whether applications under 
Article 226 of the Constitution of India can 
be affirmed before a Notary Public, 

3. The Rules of our Court relating to ap- 
plication under Article 226 of the Constitu- 
tion, lay down that every petition shall be 
verified by the solemn affirmation by the peti- 
tioner or person or persons having cognizance 
of the facts stated and shall state clearly by 
reference to the paragraphs of the petition 
whether the statements are based on know- 
ledge, information and belief, or on records, 
where a statement is based on information, 
the source of information should be dis- 
closed and where the statements are based 
on records, sufficient particulars should be 
given to identify the records. Such provi- 
sions would be available in Rule 14 of the 
Rules as mentioned above. Rule 35 of the 
said Rules lays down that unless otherwise 
ordered, all affidavits shall be filed before 
the appropriate officer of the Court. No 
affidavit shall be used unless filed at least 24 
hours before the sitting of the Court on the 
date fixed for the hearing and no affidavit 
shall ordinarily be read at the hearing unless 
a copy thereof has been served upon the re- 
spondent or his Advocate at least 24 hours 
prior to such hearing. In the Rules, there 
is ao mentioning of affidavits, which could be 
affirmed before a Notary Public. 

4. Mr. Bagchi, appearing in support of 
the applications, claimed that in terms of the 
provisions of the Notaries Act, 1952 and 
more particularly under Section 8 thereof, 
read along with Sections 4 and 8 of the 
Oaths Act, 1873 and those of the provisions 
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of the Negotiable Instruments Act, the affi- 
davits in the instant case, as were affirmed 
before the Notary Public, could be used in 
Tespect of proceedings under Art. 226 of the 
Constitution. It was further claimed by him, 
that such view is also supported by the pro- 
visions of Section 139 of the C. P. C. and 
more particularly because of sub-sec, (aa) of 
the same, which was inserted by the amend- 
ment Act of 1976 and makes it clear now, 
that in the case of any affidavit under the 
Code any Notary, appointed under the 
Notaries Act, 1952 would be entitled to ad- 
minister oath on affidavit. Mr. Bagchi also 
referred to Rule 15 of Part If of Chap. IV 
of the Appellate Side Rules, which also lays 
down that no affidavit shall ordinarily be laid 
at the hearing of the appeal, application or 
other proceedings, unless a copy thereof has 
been served upon the other party or his 
Advocate, 24 hours before such hearing: 
provided that the rule shall not apply to 
urgent motions or applications or to motions 
or applications made ex parte. In view of 
the Rules framed or formulated by this 
Court, for matters under Article 226 of the 
Constitution, I am of the view that R. 15 ag 
mentioned hereinbefore would have no ap- 
plication. In fact, the Rules under Arti- 
cle 226 also make such provisions as above. 

5. Mr. Mukherjee, appearing for the re- 
spondent State of West Bengal, contended 
that since Section 141 of C. P. C. as 
provided in the Code relates to miscellaneous 
proceedings with regard to suits and includes 
proceedings under Order IX, but does not 
include any proceeding under Article 226 of 
the Constitution, so, not only under that sec- 
tion, but the said section read with S. 139, 


would make it abundantly clear, that affidavits « 


affirmed before a Notary Public, would not 
be admissible in a proceeding under Arti- 
cle 226 of the Constitution. 


6. Under Section 138 of the Negotiable 
Instruments Act, 1881, there isno doubt, that 
the Government of India had the power to 
appoint Notary Public, but such appoint- 
ment would only be for the limited purpose 
of performing functions under that Act and 
as such, by the present Notaries Act of 
1952, the Central and the State Govern- 
ments were given powers to appoint Notaries 


A.LR, 


we 


in appropriate cases, not only for the limit-| . 


ed purposes of the Negotiable Instruments 
Act, but generally for all recognised nota- 


of such Notaries. The functions of Notaries 
are mentioned in Section 8 of the Notaries 
Act, 1952 and they include amongst others, 
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manner of swearing affidavits is of course 
prescribed in Order XIX and not in S. 139 
of C. P. C. and a Notary, as mentioned 
before, can administer oath and take affi- 
davit under Section 8 (e) of the said Act 
and it has been observed in the case of 
Metal Press Works Ltd. v. Ram Pratap 
Kayan, (1968) 72 Cal WN 594, which was 
not a proceeding under Article 226, that 
an appeal supported by ‘such affidavit would 
not be out of the way. 


7. Mr. Bbgchi, in support of his submis- 
sions as above, has referred to the deter- 
mination in the case of Kamal Narain 
Sarma v. Dwarka Prasad Mishra, AIR 1966 
SC 436, which was a case under the Con- 
duct of Election Rules, 1961 and where the 
effect of an affidavit sworn before Commis- 
sioner of Oaths or before District Clerk of 
Court, later describing himself as Officer for 
administering oath on affidavit, was con- 
strued and it was observed, that such affi- 
davit had complied with the provisions of 
Rule 94-A of the Conduct of Elections Rules, 
1961. In a Punjab Full Bench decision, in 
the case of Teja Singh v. Union Territory 
of Chandigarh, AIR 1982 Punj & Har 169, 
which was also referred to by Mr. Bagchi, 
the fact of such an affidavit or affirmation 
thereof, in a proceeding under Art. 226 of 
the Constitution came up for consideration 
and it was observed that in the matters, 
which have not been specifically dealt with 
by the writ jurisdiction (Punjab and Har 
yana) Rules (1976), the provisions of C. P. C., 
so far as they can be made applicable, would 
apply to the proceeding under Article 226 
of the Constitution. It has further been ob- 
served that the explanation added to S. 141 
of the Code by the 1976 C. P. C. (Amend 
ment) Act, does not in any way nullify the 
effect of Rule 32 of the Writ Rules. The 
views as expressed by the Full Bench deter- 
mination as above, do really get support from 
the Supreme Court judgment as indicated 
hereinbefore. But, those views as expressed, 
would not certainly have any application in 
case of the Rules as in our case, the parti- 
culars whereof have been mentioned here- 
inbefore and more particularly when, our 
Rules are silent about affirmation before a 
Notary Public. It should be noted further 
that the question whether an application 
under Article 226 of the Constitution is a 


“proceeding in a Court of Civil Jurisdiction”, 


within the meaning of Section 141, has been 
the subject matter of a judicial controversy, 
It has been observed by Andhra Pradesh 
High Court that Section 141 would apply in 
such proceeding, but on the other hand the 
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Allahabad, Calcutta, Madras and Punjab 
High Courts have held that S. 141 would 
not be applicable to such proceedings. Thus, 
it can be deduced that Section 141 is not ap- 
plicable to proceeding under Article 226 of 
the Constitution. The Punjab Fulf Bench 
determination will not apply in this case as 
Writ R. 32 as involved there contemplates 
application of the provisions of C. P. C. 
which is not so in our Rules, 


8. If that is so, then considering such 
provisions along with the provisions in Sec- 
tion 139 of C. P. C. and the other provisions 
as indicated above, I am of the view that an 
affidavit affirmed before a Notary Public, 
would not be a proper affidavit, to be used 
here in a proceeding under Article 226 of 
the Constitution of India. 


9. The above being the position and my 
views, I think without discharging the Rules 
on that ground, the petitioners should be 
given liberty to have their applications re- 
affirmed either before the Commissioner of 
Affidavits of this Court or before such auth- 
ority, as duly authorised. 


10. It should be noted that similar point 
came up for consideration before Amiya 
Kumar Mukharji J., in Civil Rule No, 4882 
(W) of 1977 (Modern High School for Girls 
v. Commr. of Income-tax) and there, his 
Lordship, after considering the relevant 
facts, verbally directed the Commissioner of 
Affidavits to get the application re-affirmed 
by the deponent before him and on such 
directions, the deponent of the application 
before his Lordship, subsequently re-affirmed 
his application on 26th August, 1977. It 
must also be kept on record that in the case 
of Ajit Sanyal v. Basiruddin Mondal, (1982) 
1 Cal LJ 483 : (1982 Lab IC 796), a Bench 
determination of this Court, has observed 
that procedure provided for suits in the 
Code is not applicable to writ proceedings. 
But, there would be no bar to Court in 
adopting such procedure, if need be, in its 
discretion and that too for acting in accord- 
ance with the principles of justice, equity 
and good conscience. I am of the opinion 
that the views as expressed by me would not 
prejudice the petitioners, 
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AIR 1983 CALCUITA 4 
NIRMAL CHANDRA MUKHERSI AND 
NANI GOPAL CHAUDHURI, JJ. 

Smt. Ratna Bala Debi, Petitioner v. Dilip 
Kumar Ghosh and others, Respondents. 

Civil Order No. 3434 of 1981, DJ- 11-8- 
1982. 


Civil P. C. (5 of 1908), O. 21, R. 16; S. 47 
— Execution of decree — Application by 
transferee of decree under O. 21, R. 16 for 
addition as a co-decree holder — Trial Court 
allowing application without considering 
objections, documents and evidence on record 
— Held, order was in excess of jurisdiction 
— Case remanded to trial Court to consider 
in depth and details, objections raised by de- 
cree holder. 

Where during execution of a decree an 
application was made by a transferee of de- 
cree under Order 21, Rule 16 for addition 
as a co-decree holder on the basis of a deed 
assigning part of the decree in his favour 
and the trial Court allowed the application 
under O. 21, R. 16 without considering the 
objection of the decree holder that the ap- 
plicant-transferee was a representative of 
judgment debtor and without considering the 
documents and evidence on record and the 
trial Court further observed that, “the de- 
cree holder has prima facie lost his right, 
title and interest in respect of eight annas 
share in the suit property”, it was held that 
the order passed by the trial Court was 
wrong and passed in excess of the jurisdic- 
tion of the Court. The order, was therefore, 
liable to be set aside. The case was remand- 
ed to trial Court with direction to consider 
in depth-and details the objection raised by 
the decree holder, if necessary on evidence 
to be adduced by the parties and to arrive 
at a firm finding if the applicant was a re- 
presentative of the judgment debtor as con- 
tended. (Paras 4, 5) 


Ranjit Kumar Banerjee and A. K. Sen 
Gupta, for- Petitioner; P. B. Burman and 
Miss Mita Mukherjee, for Respondents. 


N. G. CHAUDHURI, J.:— Present peti- 
tion under Article 227 of the Constitution of 
India read with Section 115 of the Civil 
P. C. filed by the decree holder-petitioners 
is directed against order No. 80 dated 16-6- 
1981 passed by the subordinate Judge, 
Asansol in Title Execution Case No. 9 of 
1976 of that Court. By the aforesaid order 
the learned subordinate Judge has allowed 
the opposite party’s petition under Order 21, 
Rule 16, C. P. C. holding that he was entitled 


HZ/HZ/D648/82/VCD 


ALR. 


to be added as a co-decree holder. The 
subordinate Judge has further found that the 
decree holder prima facie appear to have 
lost right, title and interest in respect of eight 
annas share in the suit property which they 
had sold to one Gouri Dutt Sharma from 
whom the opposite party purchased the said 
share. 


2. For a proper appreciation of the con- 
tentions raised before us it is necessary to 
state the antecedent facts in some details. 
Hirannabhusan Mukherjee, the predecessoy 
in interest of the decree holders leased ont 
the property “New Empire Cinema” in the 
town of Asansol to Kshitish Chandra Ghosh 
at a monthly rental of Rs. 450/-. In May 
1947 Hiranna Bhusan instituted Title Snit 
No. 11 of 1947 in the Court of subordinate 
Judge, Asansol, for eviction of the lessee and 
the suit was decreed on contest on 12-11. 
1953. On an application for stay of execu- 
tion of the decree having been made the 
learned subordinate Judge by order No. 156 
dated 18-11-1953 ordered as follows:— “I 
order that the execution may be stayed upon 
the judgment-debtor furnishing security to 
the extent of Rs. 50,000/- for due perform- 
ance of the decree as may ultimately be 
binding upon him. Judgment debtor to take 
immediate step in the matter”. 
dent No. 
alleged to be one of the nephews of the judg- 
ment debtor furnished the security ordered 
by the Court by executing a bond on 1-12- 
1953. The judgment-debtor filed F. A, No. 
67 of 1954 in this Court against the judg- 
ment and decree passed by the learned sub- 
ordinate Judge. By a judgment dated 13-9- 
1956 this Court moified the decree passed by 
the trial Court in respect of C. S. Plot 
No. 5820 (the Cinema House referred to 
comprised two other plots also namely 
C. S. Plots Nos. 5818 and 5840). By the said 
judgment the judgment debtor was found to 
have been given the superior landlords’ right 
in respect of the aforesaid plot. It was 
further found that one Dinendra was the 
benamdar of the judgment debtor, but the 
judgment debtor was in actual possession of 
the suit properties and was running the busi- 
ness therein. Putting the decree in execu- 
tion the decree holders went to take posses- 
sion of the properties along with the Nazir 
of the Court and the Police party, but they 
were resisted. The opposite parties consti- 
tuted M/s. Kinama Industries Pvt. Ltd. and 
took part in offering resistance to the decree. 
An application under O. 21, R. 97, C. P. C. 
was filed by the decree holders and their 
prayer was allowed on 7-6-1956. Kinama 
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Industries Pvt. Lid. obtained a Rule namely 
C. R. 1736 of 1956 and the order passed in 
favour of the decree holders in O. 21, R. 97 
proceedings was set aside and the decree 
holder was directed to file a fresh suit in 
order to get possession of the suit pro- 
perty. The decree holder accordingly filed 
Title Suit No. 44 of 1957 under Order 21, 
Rule 103, Civil P. C. in the Court of 
the Subordinate Judge, Asansol on 2-9- 
1957 impleading Kinama Industries Pvt. 
Ltd. and judgment debtors as defendants. 
It is alleged that the respondent No. 1 
Dilip Ghosh was doing everything on behalf 
of the defendants in the said suit as he him- 
self was a major share holder in Kinama In- 
dustries Pvt. Ltd. F. A. No. 67 of 1954 earlier 
mentioned having been disposed of the judg- 
ment debtors on 5-12-1958 obtained leave of 
appeal to the Supreme Court under Art. 133 
of the Constitution of India. The Supreme 
Court by judgment dated 9-12-1964 is re- 
ported to have affirmed the order of the 
High Court in S. C. A. No. 74 of 1962. The 
decree holders fell into financial stringency 
because of the litigations aforesaid and enter- 
ed into an agreement for financial assistance 
with one Gouri Dutt Sharma by a deed 
dated 7-3-1960, in the matter of carrying of 
Cinema business in the aforesaid Cinema 
House after recovery of possession thereof 
in execution of the decree passed in their 
favour, Eventually the decree holders put 
the decree in execution in Title Execution 
Case No. 9 of 1976 in the Court of sub- 
ordinate Judge Asansol on 20-2-1976. It ap- 
pears that respondent No. 1 Dilip Ghosh ob- 
tained a deed of assignment from the said 
Gouri Dutt Sharma on 19-8-1975. Initially 
the Kinama Industries Pvt. Ltd. filed objec- 
tion to the execution case No. T. Ex. 9 of 
1976 on 30-10-1976 to which the decree hol- 
ders filed objections on 23-11-1976. There- 
after on 13-11-1979 Dilip Ghosh filed an ap- 
plication under O. 21, R. 16 read with S. 146, 
Civil P. C. By the order impugned before 
us the learned subordinate Judge allowed the 
said petition of Dilip Ghosh. 


3. Feeling aggrieved with the order of 
the learned subordinate Judge the decree 


holders have come up before us. It is. 


pointed out first of all that the order of the 
learned subordinate Judge does not appear 
to be based on a firm finding arrived at after 
careful consideration of the contentions of 
the decree holder. Mr. Ranjit Banerjee, the 
learned advocate for the petitioners contends 
that respondent No. 1 Dilip Ghosh having 
executed the security bond on 1-11-1953 to 

secure compliance of the decree passed 
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against the judgment debtors in Title Suit 
No. 11 of 1947 became a representative of 
the judgment debtor for all practical pur- 
poses and could not apply under O. 21, R. 16, 
C. P. C. His further contention is that the 
deed dated 7-3-1960 executed by the present 
decree-holders in favour of Gouri Dutt 
Sharma cannot be considered as a deed as- 
signing the decree passed in favour of the 
decree holder to Gouri Dutt Sharma and as 
such on the basis of the transfer obtained 
from Gouri Dutt Sharma, Dilip Kumar 
Ghosh could not apply under O. 21, R. 16, 
C. P. C. He contends that the deed of as- 
signment dated 7-3-1960 was a sham paper 
document and was never acted upon. It is 
argued that the decree holders pleaded in the 
Court below that no valid and effective trans- 
fer as alleged by Dilip Ghosh was effected. 
In this connection it is pointed out that 
Gouri Dutt Sharma never asserted any right 
on the basis of the alleged assignment dated 
7-3-1960 although a long time elapsed there- 
after. It is emphasized that at best the said 
document dated 7-3-1960 indicated some sort 
of financial arrangement agreed upon by the 
parties to the document in the event of a 
contingency contemplated in the said deed. 
Mr. Banerjee contends that the sum and sub- 
stance of the decree holders’ contention was 
that the petitioner under O. 21, R. 16 was 
a representative of the judgment debtors in 
the earlier suit and also in the latter suit. In 
connection with the latter suit he contends, 
Dilip Ghosh was intimately connected with 
Kinama Industries Pvt. Ltd. and was actively 
looking after the suit on behalf of the de- 
fendants in that suit. Mr. Banerjee contends 
that Section 47 of the C. P. C. requires that 
questions as to whether a party is a re- 
presentative of the decree holder or judg- 
ment debtor should be decided by the Court 
executing the decree. He emphasizes that in 
this case a decision on merits on the peti- 
tion filed by Dilip Ghosh was surely to affect 
the execution of the decree vitally. He 
eventually submits that the learned subordi- 
nate Judge was absolutely wrong when he 
disposed of the petition under O. 21 R. 16 
with the observations “The decree holder ‘has 
prima facie lost his right, title and interest in 
respect of eight annas share in the suit pro- 
perty”. Mr. Baneree contends that a prima 
facie or tentative finding was not sufficient. 
A firm finding on a consideration of docu- 
ments and evidence was called for. 


4, We have given our anxious considers- 
tion to the contentions raised. We are satis- 
fied that the order passed by the learned 
subordinate Judge on 16-6-1981 upon the 


6 Cal, 


petition under O. 21. Rule 16, C. P. C. was 
wrong and passed in excess of the jurisdic- 
tion of the Court. The order should there. 
fore be set aside. 

5. Hence ordered that the present peti- 
tion be allowed on contest. The order of 
the learned subordinate Judge impugned 
herein be set aside and the records be sent 
down to the Court below with direction to 
consider in depth and details the contentions 
raised by the decree holders, if necessary on 
evidence to be adduced by the parties and 
to arrive at a firm finding if the petitioner 
Dilip Ghosh is a representative of the judg- 
ment debtor as contended. The learned 
subordinate Judge may convert the proceed- 
ings as one under Section 47, C. P. C. Par- 
ties to the petition in this Court are directed 
to bear the cost of hearing of the petition 
themselves. 

N. C. MUKHERII, J. :— I agree. 

Petition allowed. 


AIR 1983 CALCUTTA 6 

Mrs, PRATIBHA BONNERJEA. J. 

Indian Iron & Steel Co, Ltd, Petitioner 
v. M/s. C. G. Engineering Private Ltd. 
Respondent. 

Award Case No, 230 of 1981, D/- 8-7- 
1982. 

(A) Limitation Act (36 of 1963), S. 5 — 
Application for setting aside award — 
Time taken by lawyers to prepare app- 
lication, causing delay in filing — Facts 
Convincing Court that time taken was 
reasonable and delay was not due to neg- 
ligence or laches — Delay can be con- 
doned. (Arbitration Act. (1940), S. 30), 

Where an applicaton for setting aside 
an award was belated due to the time 
taken by lawyers in preparing the same, 
and it was found by the Court from the 
facts of the case and the explanations of- 
fered by the applicant that the time 
taken by the lawyers was reasonable and 
necessary and there was no allegation 
of negligence, inaction or bad faith 
against the applicant: 


Held that the delay in filing the ap- 
plication for setting aside the award had 
been satisfactorily explained and could 
be condoned, AIR 1969 Cal 381, Rel. on. 

(Paras 3, 4) 

(B) Arbitration Act (10 of 1946), S. 30 

— Civil P. C., (5 of 1908), O. 7, R. 7 — 


Misconduct — Claim laid for damage 
for breach of contract — Amendment 
HZ/HZ/D597/82/AGM/SNV. 
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sought in statement of claim introducing 
claim for specific performance of 


con- 
tract — Award given by allowing 
amendment which is impermissible — It 


amounts to misconducting the case. 

A party to a contract after filing be- 
fore arbitrators a statement of claim for 
damages for breach of the contract, 
sought an amendment in the statement 
of claim introducing a claim for specifie 
performance of the contract, The amend- 
ment Was allowed by the arbitrators; 

Held that, the arbitrators had allowed 
an amendment not permitted by law 
and had thereby legally misconducted 
the proceeding before them, By claiming 
damage for breach of contract a party 
disentitles itself on account of its own 
election to treat the contract as at an end, 
from claiming specific performance of 
the same contract as an alternative case 
either originally or subsequently by way 
of amendment, Such conflicting claims 
are not permitted under O. 7, R. 7 of the 
Civil P, C. Case law Rel, on. (Para 10) 

The common law damage for breach 
of contract and the damages by way of 
Specific relief under S, 21 of the Act are 
totally different in nature and character. 
The damage in addition to or in lieu of 
Specific performance can only be grant- 
ed on the basis that the contract is alive 
and subsisting and the claimant is en- 
titled to its specific performance; where- 
as the damage for breach of contract is 
awarded on the basis that the contract 
is dead. Case law discussed. 

(Paras 5. 6. 7) 

(©) Arbitration Act (10 of 1940), S. 30 
— Specific Relief Act (47 of 1963), S. 10, 
Expln, (ii) Exception (a) — Error appa- 
rent on face of award — Breach of con- 
tract to transfer movable property — 
Award directing specific performance — 
Award not holding that goods fell with- 
in exception (a) to S, 10 Expln. (ii) of 
Specific Relief Act — There ig error ap- 
parent, 

An arbitration award directing speci- 
fic performance of a contract to transfer 
movable goods, without holding that the 
goods come within the exception (a) to 
Expln, (ii) of S. 10 of the Specific Relief 
Act, is clearly erroneous and is liable to 
be set aside the error being apparent on 
the face of the award. Even in the case 
of a non-speaking award it is the duty of 
the Arbitrator to hold that the movable 
goods come within S, 10 Expln. (ii) Ex- 
ception (a) of the Specific Relief Act, 
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before allowing specific performance of 
such contract, AIR 1958 SC 1050, Rel, on. 

(Para 15) 
Cases Referred: Chronological Paras 
ATR 1977 SC 2221: (1977) 4 SCC 69 3 
AIR 1971 Cal 313 3 


AIR 1969 Cal 381 3 
ATR 1968 SC 1355 7,8 
AIR 1968 Cal 69 3 
AIR 1962 SC 361 3 
AIR 1958 SC 1050 13, 15 
AIR 1951 SC 9 14 
AIR 1949 Cal 128 5 


AIR 1939 Mad 547 5 
AIR 1998 PC 208:55 Ind App 360 9 
AIR 1914 Ali 421 3 

Ajoy Mitter with Umesh Banerjee, for 
Petitioner: Moni Sarkar with Sm, Mai- 
trayee Ghosh, for Respondent, 


ORDER:— This is an application for 
setting aside the award No. CG/19/79/381 
dated 2-9-1981 made and published by 
the Tribunal of Arbitrators of Indian 
Chamber of Commerce. 


2. The petitioner is a manufacturer of 
iron and steel materials and the respon- 
dent is a dealer of iron and steel mate- 
rials as well as of Galvanized corrugated 
sheets, Since July 1973, the respondent 
has business transactions with the peti- 
tioner’s branch in Calcutta, On 15-12-76, 
the petitioner allotted in favour of the 
respondent 2 wagons of defective G. C. 
Sheets 0.63 mm. and 2 wagons of defec~ 
tive B. P. Sheets 16/24 G to be supplied 
On a “priority” basis from Burnpur 
Works, Two works orders being MDS/ 
W, BEN/A/10685 and MDS/W., BEN/A/ 
10686 both dated 29-12-76 were issued by 
the petitioner in favour of the respon- 
dent, After all the formalities were com- 
pleted, the petitioner despatched 2 
wagons of defective B. P, Sheets against 
works order No, A10686, It is the re- 
spondent’s case that the petitioner failed 
and neglected to despatch 2 wagons .of 
defective G. C. Sheets of 0.63 mm, 
against works order No, A 10685 dated 
29-12-76. Due to the aforesaid breach of 
contract by the petitioner, the respon- 
dent suffered damage. In terms of Cl. 24 
of the works order, the respondent re- 
ferred the dispute for arbitration of the 
Indian Chamber of Commerce. The re- 
spondent filed a statement of claim 
claiming damage of Rs, 43,400 being the 
difference between the agreed price and 
the market rate of the goods, The peti- 
tioner then. filed an application under 
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Ss. 5 and 33 of the Arbitration Act in 
the City Civil Court praying for a de- 
claration that there was no binding arbi- 
tration agreement between the parties 
and obtained an order of injunction re- 
straining the respondent from proceed- 
ing with the reference. The respondent 
applied for revision of the said order of 
injunction by this Court and by an order 
dated 15-12-1980, the said order was sef 
aside holding that the arbitration clause 
was binding and the Arbitrators were 
competent to decide the claim for 
damage referred to them. Under the cir- 
cumstances, the petitioner filed its coun- 
ter-statement on 11-2-81 denying the re- 
spondent’s claim for Rs, 43,400. On 28-2- 
1981 the respondent filed its rejoinder. 
By a letter dated 3-3-81 the petitioner 
Was intimated by the Tribunal that they 
had received the final statement from 
the claimant and no furthed statements 
from the parties were called for. This 
letter is annex, ‘B’ to the petition, On 
12-5-81, the respondent submitted before 
the Arbitrators an amended statement of 
claim introducing a claim for spe- 
cific performance of the contract No, 
A 10685 dated 29-12-76 by specific deli- 
very of 2 wagons of defective G. C, 
Sheets, According to the petitioner, the 
Tribunal of Arbitrators without any 
notice to the petitioner and without 
hearing them, allowed the said amend- 
ment ex parte by accepting the amend- 
ed Paras 19 (a) and 19 (b) of the respon- 
dent’s statement of claim, By a letter 
dated 13-5-81, the ‘Tribunal informed 
the petitioner that they had received an 
amended statement of claim from the 
respondent and sent a copy of the same 
to the petitioner but did not direct the 
petitioner to file any counter-statement 
dealing with the amended portion, On 
14-8-81, the Arbitrators held a sitting, 
heard the parties and made and pub- 
lished their award on 2-9-81 directing 
Specific delivery of 2 wagons of goods 
under works order No, A 10685 dated 
29-12-76. The award was duly filed and 
notice of filing of the award under Sec- 
tion 14 (2) of the Arbitration Act was 


received by the petitioner on 24-12-81, 
The present application was taken out 
by the petitioner for setting 


aside the said award on 9-2-82 which is 
clearly beyond 30 days from the date of 
receipt of the notice. In para 13 of the 
present petition, the petitioner tried to 
explain the reasons for not filing the 
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petition in time and prayed for condona- 
tion of delay. In para 14 of the petition, 
the grounds for setting aside the award 
were set out. The grounds (a), (b). (o) 
(d), (k) and (1) were pressed before me. 
In grounds (a) and (b). the petitioner at- 
tacked the award on the allegation that 
the goods were readily available in open 
market and damage was adequate com- 
pensation. The learned Arbitrators erred 


in law by directing specific performance . 


of the contract. In grounds (c), (d) and 
(k) the petitioner alleged that the Arbi- 
trators misconducted the proceeding by 
allowing amendment and introducing a 
claim for specific performance without 
hearing the petitioner, In ground (1) the 
petitioner alleged that there was error 
on the face of the award. In the affida- 
vit-in-opposition all these grounds were 
denied and the respondent alleged that 
the application was barred by limitation. 


3. So the point of limitation is taken 
first for decision. The petitioner received 
the notice under S. 14 (2) on the eve of 
Christmas vacation, It appears that after 
reopening of the court in Jan. 1982, the 
petitioner on 16-1-82 handed over the 
papers to M/s. Fowler & Co. for taking 
necessary steps, A counsel was briefed 
for giving opinion and on 20-1-82 he 
advised the petitioner to apply for set- 
ting aside the award. On 21-1-82 the 
Same counsel was briefed for drafting 
the petition but on 22-1-82, the brief 
was returned due to the serious illness 
in the counsel’s family, The time expired 
on 23-1-1982, _ 23rd and 24th Jan, were 
holidays due to Netajji’s birthday, On 
25-1-82 another counsel was briefed for 
drawing the petition and the draft was 
made ready by 29-1-82. 30-1-82 was 
Saraswati Puja and 31-1-82 was a Sun- 
day, On 1-2-82 a senior counsel was 
briefed to settle the draft. He held two 
conferences on 4th and 6th Feb. 1989 and 
handed over the settled draft on 8-2-82 
and the application was taken out on 
9-2-82, According to Mr, Sarkar. the 
counsel for the respondent, the time 
taken by the lawyers was unreasonable 
and did not amount to sufficient cause. 
On the contrary it proves the negligence 
on the part of the lawyers, According 
to him they ought to have drafted and 
settled the petition in hot haste in view 
of the fact that the time had already 
expired on 23-1-82 and on the facts of 
this case the application should be dis- 
missed in limine, Mr. Sarkar cited AIR 
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1962 SC 361, AIR 1968 Cal 69, AIR 1914 
All 421, (1977) 4 SCC 69: (AIR 1977 SC 
2221), 78 CWN 769 (sic) and AIR 1971 
Cal 313 on the point of limitation and 
In support of his contention that lawyer’s 
negligence would not amount to suffici- 
ent cause. Mr. Ajay Mitra, counsel for 
the petitioner submitted that before giv- 
ing opinion or drawing or settling the 
petition, the lawyers concerned had to 
go through the entire records before the 
arbitrators, the entire proceeding before 
the City Civil Court as well as the re- 
cords of revision case before the High 
Court. The matter became more compli- 
cated on the point of law due to the 
amendment introducing an alternative 
case for specific performance in a claim 
simpliciter for damage. He invited my 
attention to the fact that the present 
petition was heard for 7 days and most 
of the time was taken by Mr. Sarkar 
himself in defending the amendment 
allowed by the learned arbitrators, This 
fact alone would justify the time taken 
by the lawyers, There is a lot of- force 
in the submissions of Mr. Mitter He 
further pointed out that there was no 
allegation of negligence, inaction or bad 
faith against the applicant and as such 
5. 5 of Limitation Act should be con- 
Strued liberally in the present case. He 
Strongly relied on AIR 1969 Cal 381 in 
support of his contention : 


“Where no negligence, nor inaction, 
nor want of bona fides can be imputed 
to the applicant, a liberal construction 
of the section has to be made in order 
to advance substantial justice.” 


4. I accept the submission of the peti- 
tioner’s counsel that there was no negli- 
gence or laches on the part of the law- 
yers and the time taken by them was 
reasonable and necessary. The petitioner 
has satisfactorily explained the delay 
and the delay must be condoned, 


5. The next point for consideration 
is whether the Tribunal of Arbitrators 
misconducted the proceeding or not In 
the original statement of claim the re- 
spondent’s case was that due to the 
breach of contract committed by the 
petitioner the respondent had suffered 
damages to the extent of Rs. 43,400/- 
being the difference between the agreed 
rate and the market price of the said 
goods. This claim for damage could be 
made by the respondent on the basis 
that he had accepted the breach and had 
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treated the contract as at an end. In 
case of a breach of contract, the innocent 
party has two courses open to him viz. 
to accept the breach by treating the con- 
tract as at an end and claim damage 
available under the common law or de- 
mand specific performance of the con- 
tract by waiving the breach and treat- 
ing the contract as subsisting. In case 
of claim for specific performance, the 
paintiff can also claim damages in ad- 
dition to specific performance or in sub- 
stitution to specific performance. These 
two types of damages are given by the 
Court under S, 21 of the Specific Relief 


Act 1963 (Sec. 19 of the old Act), Ig the 
court thinks that specific performance 
will not be sufficient to ‘satisfy the 


justice of the case it will allow damage 
in addition to specific performance of 
the contract, similarly the court, in 
spite of its finding that there was a con- 
cluded contract and the defendant had 
committed breach thereof may refuse to 
grant specific performance on the facts 
of the case before it as the relief ig dis- 
cretionary and award damage in sub- 
stitution and/or in lieu of specific per- 
formance. These two types of damages 
are specific reliefs different from the 
damage under common law for breach 
of contract and are awarded by the court 
on different legal principles. This. will 
be clear from the case reported in AIR 
1949 . Cal. 128 where the suit was in- 
stituted for specific performance of a 
contract for sale of a land but the de- 
fendant had in the meantime sold the 
land to a third party, The plaintiff 
claimed damage in lieu of specific per- 
formance. The law Was summarised 
neatly in head note (A) of this case, 


“When in a suit for specific perform- 
ance of an agreement to sell land. the 
plaintiff is content with compensation in 
lieu of specific performance under Sec- 
tion 19, the land having been found to 
have been sold to third person, the suit 
is still a suit for specific performance. 
In such a case the decree will award 
compensation as specific relief on the 
footing that the agreement is subsisting 
and not damage as for breach of con- 
tract.” 

Similarly it was held in AIR 1939 Mad 
547 at head note (B): 

“The award_of damages under Sec, 19 
cannot be claimed by a plaintiff who bv 
his own conduct has disentitled himself 
to claim specific performance,” 
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6. The damage in addition or in lieu 
of specific performance can only be 
granted by the court, on the basis that 
the contract is alive and subsisting and 
the plaintiff is entitled to specific per- 
formance whereas the damage for breach 
of contract is awarded on the basis that 
the contract is dead. 


7, It is therefore clear that the com- 
mon law damage for breach of contract 
and the damages by way of speci- 
fic relief under old S, 19 and the pre- 
sent S, 21 of 1963 Act are totally dif- 
ferent in nature and character. In a 
claim for damage for breach of contract 
the plaintiff comes to court with a case 
that the contract is no longer subsisting. 
Is it then open to the plaintiff to intro- 
duce an alternative claim for specific 
performance by amending the pleading? 
In my opinion, it cannot be done, Once 
the plaintiff elects to treat the contract 
as at an end and claim damage for its 
breach, he will be precluded from as- 
serting that the contract is still alive 
and ask for its specific performance. The 
plaintiff cannot breathe hot and cold at 
the same’ time. In AIR 1968 SC 1355 the 
question arose whether a plaintiff suing 
for a declaration that a certain contract 
against him is void and inoperative hav- 
ing been obtained by undue influence 
can in the same suit in the alternative 
ask the relief of specific performance of 
the same contract. It was held, at 
page 1356 in para 5: 

“It is expressly provided by this Sec- 
tion (S. 37 of Specific Relief Act 1877) 
that a plaintiff suing for specific per- 
formance of the contract can alterna- 
tively sue for the rescission of the con- 
tract but the converse is not provided. 
It is therefore not open to a plaintiff to 
sue for rescission of the agreement and 
in the alternative sue for specific per- 
formance.” 

(words in the bracket supplied) 
“But there is no provision in this section 
(Sec. 35 of Specific Relief Act) or any 
Other section of the Act that a plaintiff 
suing for rescission of the agreement 
can sue in the alternative for specific’ 
performance. In our opinion. the omis- 
sion is deliberate and the intention of 
the Act is that no such alternative 
prayer is open to the plaintinff.” 


8. The reason is simple. If the plain- 
tiff comes to court with a case that there 
is no contract or the contract is dead, 


10 Caf. . 
he will not be entitled to assert that 


there is a contract or the contract is 
alive. Mr. Sarkar, counsel for the re- 
spondent submitted that under O, 7, 


R. 7 of the C. P. C, a plaintiff is entitl- 
ed to take alternative pleas and the re- 
spondent herein had asked for amend- 
ment to set up an alternative case, In 
AIR 1968 SC 1355 it was held at page 
1356 :— 

“It is true that under O. 7, R. 7 Civil 
Procedure Code it is open to a plaintiff 
to pray for inconsistent reliefs, But it 
must be shown by the plaintiff that each 
oS the pleas is maintainable.” 


9. On the basis of the pleading be- 
fore them, it was held that the plaintiff 
came to court with the case that con- 
tract was void and as such an alterna- 
tive claim for specific performance was 
not maintainable as will appear from 
head note (A):— 

“A plaintiff suing for a declaration 
that a certain contract against him is 
void and inoperative having ‘been ob- 
tained by undue influence cannot in the 
same suit in the alternative ask for the 


relief of specific performance of the 
same contract.” 
In (1928) 55 Ind App 360: (AIR 1928 


PC 208) (Ardeshir Mamma v, Flora Sas- 
soon) it was held at page 373 (of I, A.) : 
(at p. 216 of AIR) :— 

“Where the injured party sued at law 
for damage for a breach, going, as in 
the present case, to the root of the con- 
tract. he thereby elected to treat the 
contract as at an end and himself dis- 
charged from its obligation, No further 
. performance by him was either contem- 
plated or had to be tendered. In a suit 
for specific performance on the other 
hand he treated and was required by 
the Court to treat the contract as still 
subsisting, f 
a definite election to treat the. contract 
as at an end no suit for specific perform- 
ANCE ce dee wes Cae Lees aon eels . . could 
be thereafter be maintained by the ag- 
grieved plaintiff.” 


f 10. On the basis of the aforesaid 
[authorities I have no hesitation to hold 
that by claiming damage for breach of 
contract, the plaintiff disentitles himself, 
on account of his own election to treat 
he contract as at an end, from claiming 
Specific performance of the same con- 
tract as an alternative case either ori- 
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ginally or subsequently by way of 
amendment, Such conflicting claims are 
not permitted under O. 7, R. 7 of C.P.C. 
In this view of the matter, in my 
Opinion, the arbitrators allowed an 
amendment not permitted by law and 
thereby legally misconducted the pro- 
ceeding, 

11. It is submitted by Mr. Sarkar 
that the petitioner contested the re- 
spondent’s claim for specific performance 
before the Arbitrators and thereby 
waived the irregularity of absence of 
notice before allowing the amendment, 
The petitioner is not entitled to agitate 
this question at this stage. I accept 
this submission on behalf of the respon- 
dent. But this waiver of irregularity 
of service of notice or its absence 
wil] not help the respondent in the pre- 
sent case as the Arbitrators have legally 
misconducted the proceeding by allow- 
ing amendment not maintainable in 
law, 


12. The last question to be decided 
in this case is whether there is any 
error apparent on the face of the award. 
According to the petitioner’s counsel 
defective galvanizeq corrugated sheets 
are ordinary articles of commerce 
available in open market. A breach of 
contract to transfer such movables can 
be adequately compensated by allowing 
damage. He invited my attention to the 
statement of claim of the respondent 
where difference between the agreed 
rate and the market rate was claimed 
by way of damage. In support of his 
contention the  petitioner’s counsel 
strongly relied on Expl. (ii) to S, 10 of 
the Specific Relief Act of 1963: 


Expln, : Unless and until ¢he contrary 
is proved the Court shall presume, 

(i) that the breach of a contract to 
transfer immovable property cannot be 
adequately relieved by compensation in 
money, and 

(ii) that breach of a contract to trans- 
fer movable property can be so reliev- 
ed except in the following cases: 

(a) Where the property is not an or- 
dinary article of commerce or is of 
specific value or interest to the plaintiff 
or consists of goods which are not easi~ 
ly obtainable in the market; 


13. Mr. Mitter strongly urged that 
unless the Arbitrators would hold that 
the goods come within the exeception 
mentioned in Expln, (a) to S. 10 of the 
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Act, they would have no jurisdiction to 
allow specific performance of a contract 
to transfer movable goods. There is a 
statutory bar due to statutory presump- 
tion mentioned in Explns, (i) and (ii) to 
S. 10 of the Act. No such finding ap- 
pears on the face of the award in dis- 
pute and as such the award is bad in 
law. He cited AIR 1958 SC 1050 (S. 
Dutt v. University of Delhi) in support 
of his submission. In this case the Arbi- 
trator granted a declaration to a dismis- 
sed professor that he continued to be 
in service of the University and to hold 
the post which he formerly did. No 
reason was given in the award, nor was 
there any statement of law in the award, 
Stil] it was held that since the award 
directed specific performance of personal 
service, it involved a legal proposition 
which was in the face of cl, (b) of 
S 21 of the Old Specific Relief Act, 
clearly erroneous and that the error ap- 
peared on the face of the award. 


14. Mr. Sarkar on the other hand 
argued that the award in dispute was a 
non-speaking award. The error of law 
apparent on the face of the award 
means that the wrong legal proposition 
which is the basis of the award, can be 
found out in the award itself or in a 
document actually incorporated thereto 
or in a note appended by the Arbitrator 
with the award containing the reason for 
his judgment which can be said to be 
erroneous, No such thing can be found 
out in the present case, The award 
does not reveal on what basis specific 
delivery was directed by the Tribunal, 
In support of his contention, Mr. Sarkar 
cited twelve cases on the same point 
starting from AIR 1951 SC 9 and ending 
with AIR 1979 SC 403, (sic) According to 
him the court should not try to fathom 
the mind of the Arbitrators. Nobody 
can dispute the legal propositions laid 
down in these authorities and it is not 
necessary to dea] with these cases. Mr, 
Sarkar also cited A 1977 Bom 214 (sic) 
where the Arbitrator allowed specific 
performance of a contract for transfer 
of rail scraps, It was a non speaking 
award, This award was challenged but 
it was upheld, Strongly relying on this 
case, Mr, Sarkar submitted that there 
was no finding of the arbitrator in this 
ease that the goods came within the ex- 
ception as argued on behalf of the peti- 
tioner but the award was upheld, 
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15. The award in the present case is 
a non-speaking award, But the descrip- 
tion of the goods mentioned in the 
award itself leaves no doubt in my mind 
that the goods are ordinary articles of 
commerce freely sold and purchased in 
the open market. The respondent them- 
selves admitted the goods to be so by 
claiming damage for breach of contract 
on the basis of agreed rate and the pre- 
vailing market rate of the goods. In 
A 1977 Bom 214 (sic) the very descrip- 
tion of the goods “rail scraps” in the 
award proved that they are of special 
quality goods available only from the 
Railways and cannot be called as ordi- 
nary articles of commerce. Į accept the 
submission of Mr. Mitter and hold that 
the legal proposition laid down in AIR 
1958 SC 1050 applies in this case. In 
my opinion, even in case of a non-speak-? 
ing award, it is the duty of the Arbi- 
trator to hold that the movable goods 
come within the Exception (a) to the Ex- 
planation to S. 10 of the Specific Relief 
Act of 1963, before allowing specific per- 
formance of such a contract unless the 
discription of the goods in the award 
proves to be so. Since the Arbitra- 
tors, in the present case have directed 
specific performance of a contract to! 
transfer movable goods, without hold- 
ing that goods come within the excep- 
tion mentioned in S. 10, it involved a 
lega] proposition which in the face of 
Expln, (ii) to S. 10 of the Act is clearly 
erroneous and this error is appearing 
on the face of the award. In my opi- 
nion the judgment is also perverse as 
the Arbitrators have legally miscon- 
ducted the proceeding. Hence the 
award fails and is set aside. The re- 
spondent will pay the cost of this ap- 
plication to the petitioner, 


Application allowed, 








wa 
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Civil P. C, (5 of 1908), O. 39, R. 1 — . parte against the petitioner. An applica- 
Temporary injunction —. Landlord ob- tion was made for an injunction re- 
taining ex parte decree against tenant straining the opposite party landlady 


~~ Application under ©. 9, R. 13 dis- 
missed — Suit by tenant to set it aside 
— Injunction restraining execution of 
decree — Whether can be granted, 

A landlord obtained an ex parte decree 
against his tenant. The tenant applied 
under O. 9, R. 13 to set it aside but 
failed in higher courts also. The tenant 
thereon filed the instant suit against 
the landlord alleging misrepresention, 
non~service of summons and falsity of 
claim. An application was therein made 
by the tenant for injunction restraining 
the landlord from executing the decree. 


Held that the injunction could not 
be granted but some order had to be 
passed to maintain the position in the 
event of the ex parte decree being set 
aside. It was therefore ordered that the 
landlord was not to assign, let out or 
in any way deal with the suit premises 
pending the hearing of the suit. The 
premises were not to be used for any 
purpose and may be in the possession of 
the landlord. In case the suit was decreed 
in favour of the tenant possession was 
to be redelivered to the tenant immedia- 
tely thereafter even if there was an ap- 
peal against that order, (Para 3) 


Saktinath Mukherjee and Samarendra 
Nath Mukherjee, for Petitioner; A. P. 
Chatterjee, Standing Counsel; A. N. Roy, 
A. K. Ghosal and N. G. Das, for Oppo- 
site Parties, 


_ ORDER :— This application is at the 
instance of the tenant for an injunc- 
tion in respect of the premises from 
which he has been evicted in due course 
of law by an ex parte decree passed 
against him. An application was made 
under O, 9, R. 13 C. P. C. The applica- 
tion was rejected. An appeal was taken. 
The appeal] was dismissed. A revisional 
application was moved in this Court 
and the learned single Judge directed 
that the appeal against the order passed 
in O. 9, R. 13 C. P., C. must be re- 
heard in respect of the question of jimi- 
tation only which unfortunately went 
against the petitioner. The petitioner 
again moved this Court and this Court 
rejected the application. Hence the 
petitioner filed a suit alleging for mis- 
representation, non-service of summons 
and falsity of claim as against the de- 
cree-holder in getting the decree ex 


from executing the decree as against 
the plaintiff tenant. No injunction was 
granted by the first court, On appeal 
no injunction was granted. 


2. On 1-7-1982, the petitioner tenant 
moved an application challenging an 
order passed under O, 39, R. 1, C.P.C 
I directed on 1-7-1982, that the matter be 
listed on 9-7-1982 and the learned Advo~- 
cate for the petitioner was directed to 
serve notice on the opposite party in the 
meantime, But before 9-7-1982, however, 
the opposite party took possession of the 
premises in suit through police help. 
Mr. Mukherjee, on behalf of the peti- 
tioner, was present in the premises and 
stated that he had moved an application 
and in spite of that possession was 
taken, When he appeared to, mention 
on 8-7-1982 Mr. A. P. Chatterjee, Stan- 
ing Counsel, and Mr, A. K. Ghosal ap- 
peared and stated that possession was 
taken and that they were going to re~ 
deliver possession to the petitioner, 
That was done. Before this application 
is moved, as this was done, after the 
possession was taken by the petitioner I 
directeq this would be subject to the 
result of the application, Before the 
application was heard I asked Mr. 
Mukherjee, if the application failed whe- 
ther he was ready to redeliver the pos- 
session to the  decree-holder. Mr, 
Mukherjee after consulting with his 
client gave an undertaking to this Court 
that he would redeliver possession to the 
decree-holder if the application failed. 
In pursuance of this order Mr, Ghosal 
and Mr, Mukherjee told me that posses- 
sion was delivered to the petitioner pla- 
intiff on 13-7-1982 at about 10-30 A. M, 


8. After hearing the parties, it ap- 
pears to me that the plaintif is not 
entitled to an injunction. It appears 
from the fact as is appearing hereinbe- 
fore that the petitioner all along knew 
after the ex parte decree was passed 
that a decree’ was hanging on his head. 
Be that as it may, now a decree was 
passed, I am not saying whether the 
decree was a valid decree or not, the 
Execution was initiated) With police 
help possession was taken by the land- 
lord. It must be remembered no in- 
terim order was granted by me when 
the application was moved before me 
on 1-7-1982, in order that I may dispose 
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of the matter making the same parties 
in possession as before the application 
was moved on 1-7-1982, Status quo ante 
was directed to be maintained and that 
was done, I am of the opinion, in view 
of the pendency of the suit for setting 
aside the ex parte decree, some order is 
to be made by which the position may 
be maintained in case the plaintiff wins 
the case and ex parte decree is set 
aside. In my opinion, the balance of 
convenience and inconvenience will be 
secured if I direct the landlord not to 
assign, let out or in any way deal with 
the said flat pending the hearing of the 
suit, I make it clear that the suit pre- 
mises will not be used for any purpose 
and may be in possession of the defen- 
dant in the suit, that is landlord, in 
case the suit is decreed in favour of the 
plaintiff and possession can be redeliver- 
ed to the plaintiff immediately there- 
after eyen if there is an appeal against 
that order, 


4. I direct the suit to be disposed of 
within a year from today. In this mat- 
ter Mr. Mukherjee’s client must redeli- 
ver possession to Mr. Ghosal’s client 
within seven days from today as has 
been undertaken by his client before 
the hearing of the application. In case, 
the undertaking is not complied with 
liberty is given to Mr. Ghosa] to men- 
tion the matter with notice to Mr. 
Mukherjee, 


5. I have not issued Rule in view 
of the fact this was a notice to both 
the parties and after hearing both the 
parties the order is passed, Therefore, 
the order impugned in the appeal jis 
varied to the extent as hereinbefore 
stated. I make it clear, however, any 
observation made in the appellate order 
regarding the falsity of the claim or for 
that matter service of the notice of the 
suit will not be projected in any way 
and will not be binding on the learned 
Munsif at the time of the hearing of the 
suit. J make it clear that he can make 
a finding, if he is of the opinion on the 
evidence on record about falsity of the 
claim or non-service of the summons, 
according to his own judgment not in 
any way coloured or prejudiced by the 
appellate court’s judgment under O. 39 
Rules 1 and 2 or the learned Munsif’s 
judgment, They are all prima facie 
findings in the interlocutory stage. 
The application is thus disposed of, 


Gita Devi v. Chitta Ranjan ; = 


Cal, 13 
6. There wil] be no order as to costs. 
7. Let a plain copy of this order 

countersigned by the Assistant Regis- 

trar (Court) be given to the learned Ad- 
vocates for the parties, 
Order accordingly. 
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Gita Devi Hariwal, Petitioner v. 
Chitta Ranjan Sen, Opposite Party. 

C. R. Nos, 3015 and 3027 of 1981, D/- 
2-4-1982. 

Constitution of India, Art, 227 — Cal- 
cutta High Court Appellate Side Rules, 
Sch. If Chap, II— West Bengal Premises 
Tenancy Act 1956, Secs. 29-B and 13 — 
Eviction application under Sec. 29-B 
filed before Rent Controller — Revision 
petition under Art. 227 against Control- 
lers order under Sec, 29-B — Mode of 
valuation of revision petition ang forum 
for filing it indicated, 

Though the application for eviction 
filed before the Rent Controller under 
Sec, 29-B need not be valued, although 
it is in the nature of eviction suit and 
a court-fee of 75 paise is to be affixed 
to the application, the revision petition 
filed under Art, 227 before the High 
Court against the Controller’s order on 
the application under Sec. 29-B should 
be valued according to the valuation of 
suits for eviction, When such valuation 
of the revision petition exceeds Ru- 
pees 5000/- the proper forum to enter- 
tain the petition would be the Division 
Bench and not, single Judge (Even if 
the revision petition is incapable of val- 
uation it should nevertheless be filed 
before the Division Bench) If the peti- 
tion is not properly valued it would not 
be entertainable by the High Court and 
would be liable to be dismissed, 

(Paras 2, 3) 

Biswajit Ghose with Snehanan Dinda, 
for Petitioner; Samaresh Banerjee, for 
Respondent, 

ORDER :— In these cases the Rules 
were issued under Art, 227 of the Con- 
stitution and interim stay of the pro- 
ceedings namely under Sec, 29-B of the 
West Bengal Premises Tenancy Act in 
R. C. Case No, 69 of 1981 and in R. C. 
Case No. 70 of 1981 were granted, The 
opposite party fileq an application 
u/s, 29B of the West Benga] Premises 
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Tenancy Act against the petitioners. 
These applications need not be valued 
although they are in the nature of evic- 
tion suits and a court-fee of 75 paise is 
affixed to the Petitions. Against the 
order of the learned Rent Controller, 
the present petitioners have come up in 
revision under Art, 227 of the Constn. 
as there is no appeal or second appeal 
provided against the order passed by 
the learned Rent Controller u/s 29B of 
the West Benga] Premises Tenancy Act, 
1956. In filing the present applications 
under Art, 227 of the Constn, the peti- 
tioners have valued the applications at 
Rs. 1,100/- only in both cases. The pre- 
liminary objection is taken by the learn- 
ed Advocate appearing for the opposite 
party that these applications are not en- 
tertainable by the single Judge of this 
Court, as the applications are incapable 
of valuation or in the alternative if 
valued must be valued according to the 
valuation for a suit for eviction and the 
rent payable in each of the cases being 
at Rs, 800/- per month according to the 
English calendar month the applications 
are entertainable by the Division Bench, 


Accordingly, from whatever angle it 
may be looked at, the Division Bench 
alone can entertain these applications. 


It has been pointed out by the learned 
Advocate for the opposite party that ac- 
cording to the Chapter II of the Appel- 
late Side Rules, the jurisdiction of the 
single Judge is specified and all other 
matters that do not come within the 
ambit of Sch, Il, Chap. II of the Appel- 
late Side Rules will be entertainable by 
the Division Bench, Therefore, in these 
eases the applications should be dis- 
missed as they are not properly valued 
and if properly valueq should be accord- 
ing to the value of the suits. Hence the 
Division Bench would be the proper 
forum for entertaining these applications. 
On the other hand, it has been argued 
for the petitioners that as there is no 
need for valuing the applications 
u/s 29B of the West Bengal Premises 
Tenancy Act, 1956 before the learned 
Rent Controller where only a court-fee 
of 75 paise was to be affixed to each 
application it follows therefrom that the 
applications under Art, 227 should be 
valued below five thousand and hence 
entertainable by a single Judge of this 
Court and in matters that cannot be 
valued there being no standard of valua- 
tion in such cases, the single Bench is 
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the proper forum to entertain such ap- 
plication, The petitioners have given 
their own valuation tọ the applications. 
On what basis that is given is not un- 
derstandable, If they are valued accord- 
ing to the valuation of the suits for evic- 
tion under Sec, 13 of the West Bengal 
Premises Tenancy Act they should be 
valued above Rs. 5,000/- as the monthly 
rent is Rs. 800/- and if they are incap= 
able of valuation, they should neverthe- 
less be filed before the Division Bench, 


2. In my view, if before the learned 
Rent Controller there is no need to eal 
any valuation, when going up in revi- 
Sion under Art, 227 of the Constn, the 
standard of valuation for suits has to be 
followed and hence the petitioners’ ap- 
plications have been undervalued, 





3. In view of the aforesaid reasons, I 
hold that the applications if not 
properly valued would not be enter- 
tainable by this Court. The applications 
are accordingly dismissed, 

Applications dismissed, 
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S. C. GHOSE, C. J. AND R. N. PYNE, J. i 
Union of India, Appellant v. Ganpatrai 
Sagarmull and another, Respondents. 
Appeal No. 359 of 1974, D/- 26-4-1982. 


(A) Civil P. C. (5 of 1908), Ss. 9 and 20 — 
Jurisdiction of Court — Pledgee of goods by 
transfer of railway receipt — Suit before 
Original Side of Calcutta High Court for re 
covery of damages — Part of cause of action 
arising in Calcutta — Suit is maintainable. 
(G) Contract Act (1872), S. 180; (ii) Railways 
Act (1890), S. 80). 

“A” acted as a commission agent of “B” 
for the sale of cardamoms in Calcutta. “B” - 
delivered to the South Eastern Railway eight 
bags of dry cardamoms for transportation 
from Virudhunagar to Shalimar under a 
Railway Receipt. “B” who was the con- 
signor and consignee of the said goods, 
endorsed the said Railway Receipt in favour 
of its sister concern and made over the same 
to it with intent to pass proprietary interest 
therein. Thereafter, the sister concern in its 
turn endorsed the said railway receipt in 
favour of a Bank for valuable consideration 
with intent to pass proprietary interest there- 
in and made over the same to the said Bank. 
Finally, the Bank for valuable consideration 
endorsed the said Railway Receipt in favous i 
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“A” and made over the same to it in Cal- 
cutta falling within the ordinary original 
civil jurisdiction of Calcutta High Court 
also with intent to pass proprietary interest 
therein, According to “A” and “B” prior 
to the despatch of the said cardamoms “A” 
was also appointed by the said sister con- 
cern as its commission agent for the sale of 
the said consignment. When the Railways 
failed and neglected to deliver the said goods, 
after service of the due notices under S. 77 
of the Railways Act, and Section 80 of 
C. P. C. “A” and “B” filed the suit against 
Union of India in the ordinary original civil 
jurisdiction of Calcutta High Court. 


Held, that “A” had a valid cause of action 
in the suit and further inasmuch as a part 
of such cause of action had arisen at Cal- 
cutta within the original jurisdiction of Cal- 
cutta High Court and as the suit was filed 
with leave under Cl. 12 of the Letters Patent 
it was maintainable. (Para 19) 


(Œ) Letters Patent (Cal), Cl. 12 — Rail 
ways Act (1890), S. 80 — Jurisdiction as 
conferred by Clause 12 of Letters Patent — 
Not affected by S. 80 of Railways Act in 
respect of suits mentioned in that section — 
Exclusion of jurisdiction — Not to be readily 
inferred — Clause 2 of Letters Patent is not 
impliedly repealed by S. 50 of Railways Act. 
(interpretation of Statutes — Implied repeal). 

The jurisdiction conferred by Clause 12 of 
the Letter’s Patent in absence of any provi- 
sion like Section 4, C. P. C. therein, is not 
affected by S. 80 of the Railways Act but 
Section 80 being an enabling provision only 
provides for additional forum for filing of 
the suits of the nature mentioned therein. 
Under Section 80, a claimant is given the 
option of taking advantage of an additional 
forum. Exclusion of jurisdiction is not to 
be readily inferred. There is a presumption 
against exclusion of jurisdiction of Civil 
Court by a statute. Very clear words will 
be required to oust altogether the jurisdiction 
of the Court, in the matter of private rights. 
Although the legislature can exercise the 
power of repeal by implication, there is a 
presumption against an implied repeal. 
Clause 12 of the Letters Patent has not been 
impliedly repealed by S. 80 of the Railways 
Act. Case law discussed. (Paras 32, 33) 
Cases Referred: Chronological Paras 
(1979) 2 Cal LJ 363 23 
AIR 1977 Kant 132 25, 26 
1974 Cal LJ 420 22, 25 
(1969) 3 SCC 694 : 1969 UJ (SC) 632 32 
AIR 1967 SC 781 32 
AIR 1966 SC 1718 32 


Union of India v. Ganpatrai 


Cal. 15 


(1966) Appeal No. 191 of 1966 (Cal), Jagan- 
nath Chetram v. Union of India 


25, 27, 28 
AIR 1965 SC 1954 11, 17, 18, 25 
AIR 1964 SC 207 26 
AIR 1964 SC 322 32 
AIR 1964 SC 1268 32 
AIR 1963 SC 1561 32 


AIR 1962 SC 63 : 1962 (1) Cri LJ 106 26 
1882 AC 298 : 62 LJQB 50: 67 LT 483 
Tabernacle Permanent Building Society v. 
John Knight 32 


R. N. PYNE, J.:— ‘The respondents 
Messrs. Ganpatrai Sagarmull and K. P. 
Ramaswami Nadar, as plaintiffs in the Court 
of the first instance, filed Suit No. 456 of 
1965 against Union of India, the defendant 
in the suit and the appellant before us, for 
a decree for Rs. 10,017/- in favour of either 
or alternatively, an enquiry into demages and 
a decree for such sum as might be found 
due, interests, costs and other reliefs. 


2-3. The respondents’ case as stated in the 
plaint was as follows :— 


The respondent No. 1, Ganpatrai Sagar- 
mull acted as a commission agent of the re- 
spondent No. 2, K. P. Ramaswami, that in 
any event if the respondent No. 1 was not 
competent to maintain the suit, the respon- 
dent No. 2 was entitled to the said sum by 
way of damages for non-delivery. After 
service of the due notices under Section 77 
of the Railways Act, 1890 and Section 80 of 
C. P. C. the respondents on or about 16th 
March, 1965 filed the said suit against the 
appellant in the ordinary original civil juris- 
diction of this Court, 


4. The written statement filed on behalf 
of the appellant (who was the defendant in 
the trial Court) mainly consists of denials. 
It was alleged that in view of the assignment 
of the Railway Receipt and the passing of 
property in the goods thereby by the respon- 
dent No. 2 in favour of the said K. P. Rama- 
swamy Nadar Sons & Co., the respondent 
No. 2 ceased to have any right, title or inter- 
est in the said Railway Receipt or the goods 
thereunder. Therefore, the respondent No. 2 
was not entitled to and could not maintain 
the action or claim any relief on the said 
Railway Receipt or in respect of the goods 
thereunder. 

5. It was further alleged that the endorse- 
ment or assignment of the Receipt and the 
passing of the property having been made in 
favour of the respondent No. 1 as the com- 
mission agent of the said K. P. Ramaswamy 
Nadar Sons & Co. and the respondent No. 1 
having acted for or on behalf of the said 
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K. P. Ramaswamy Nadar Sons & Co. as such 
agents, the respondent No. 1 was also not 
entitled to and could not maintain any action 
or claim any relief on the said Railway Re- 
ceipt or the goods covered thereby. Accord- 
ing to the Union of India, the suit was not 
maintainable, 


6. Following issues were 
settled at the trial :— 


(1) Were 8 bags of small cardamoms 
booked under the Railway Receipt No. 
C 558753, dated 10th April, 1964? 

(2) Have the plaintiffs Nos. 1 and/or 2 any 
cause of action against the defendant? 

(3) Has this Court jurisdiction to entertain 
this suit? 

(4) Were the goods lost due to circum- 
stances beyond the control of the defendant 
as alleged in paragraph 9 of the written state- 
ment? 

(5) Is the value of the said 8 bags of 
cardamoms Rs. 10,017/- as alleged? 

(6) To what relief, if any, are the plain- 
tiffs entitled ? 

7. Learned trial Judge answered issues 
Nos. 1, 3 and 5 in the affirmative and in 
favour of the plaintiffs, that is, the respon- 
dents in this appeal. Regarding issue No. 2, 
the learned trial Judge held that the plain- 
tiff No. 2, (the respondent No. 2 in this ap- 
peal), K. P. Ramaswami Nadar, had no cause 
of action in the suit and to that extent it 
was answered in the negative and in favour 
of the defendant i.e. the appellant in this 
appeal. Issue No. 4, however, was not 
pressed by the defendant. The learned trial 
Judge passed a decree in favour of the plain- 
tiff No. 1 (i. e.. respondent No. 1) for Rupees 
7,632/- with interest at 6% per annuni and 
cost. 

8. In this appeal parties argued only on 
the question of jurisdiction. The controversy 
is whether any part of the cause of action 
had arisen within the ordinary Original Civil 
Jurisdiction of this Court and whether the 
jurisdiction conferred upon this Court by 
Cl. 12 of the Letters Patent has, in any way, 
been affected by Section 80 of the Railways 
Act. In the above view of the matter, any 
discussion on the other issues raised in the 
suit does not appear to be necessary. 

9. On the question of jurisdiction, the 
learned trial Judge came to the conclusion 
that the plaintiff No. 1 (i.e. respondent 
No. 1 herein) had a valid cause of action in 
the suit against the defendant (i. e., the ap- 
pellant) and further inasmuch as a part of 
such cause of action had arisen within the 
original jurisdiction of this High Court and 


raised and 
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as the suit was filed with leave under Cl. 12 
of the Letters Patent it was maintainable. 


10. Regarding the question as to whether 
this Court had jurisdiction to try the suit, 
two questions came up for consideration 
i.e., (i) whether any part of the cause of 
action arose within the original side jurisdic- 
tion of the Court and (ii) whether S. 80 of 
the Railways Act in any way affected the 
original side jurisdiction of this Court cons 
ferred by Clause 12 of the Letters Patent. 


11. On the question as to whether any 
part of the cause of action had arisen within 
the jurisdiction of this Court the learned 
trial Judge considered various decisions, as 
will fully appear from the judgment, relating 
to the point as to whether an endorsement 
of the railway receipt for valuable consid- 
eration would confer upon the endorsee any 
tight to sue the Railway for damage, loss or 
non-delivery of the goods covered thereby. 
The learned trial Judge, however, relying on 
a decision of the Supreme Court in the case 
of Morvi Mercantile Bank v. Union of India, 
AIR 1965 SC 1954 came to the conclusion 
that the plaintiff No. 1 (respondent No. 1 
herein) acquired a valuable right to the goods 
in the nature of a pledge or a security and 
that its position in the instant case appeared 
to be the same as that of the Bank in the 
above case. Mainly relying on the above 
decision the learned trial Judge came to the 
conclusion that the plaintiff No. 1 (respon- 
dent No. 1 herein) had a valid cause of 
action in the suit and the same arose within 
the original jurisdiction of this Court. 


12. On the question as to whether S. 80 
of the Railways Act had, in any way, affect- 
ed the original jurisdiction of this Court the 
learned Judge also considered various decis 
sions relevant to the point as will appear 
from his judgment and upon such consid- 
eration his Lordship held that so far as this 
Court is concerned Sec. 80 of the Railways 
Act did not affect the jurisdiction of this 
Court to try suits against the Railway where 
any part of the cause of action had arisen 
within the original jurisdiction of this Court 
and leave was obtained under Cl. 12 of the 
Letters Patent. On the above point the 
learned trial Judge observed as follows :— 


© “It is to be noted that this suit has been 
filed in this Court under Cl. 12 of the Letters 
Patent. Under this clause this Court is em- 
powered to try and determine suits of every 
description, in all cases, if the cause of 
action shall have arisen in part within the 
local limits of the ordinary original jurisdic- 
tion of this Court in case the leave of tha 
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Court has been obtained first. The only 
limitation imposed in this clause is that the 
High Court shall not have such original 
jurisdiction in cases falling within the juris- 
diction of the Small Cause Court at Cal- 
cutta. The language of Cl. 12 is‘ not the 
language of Sec. 4 of the Civil P. C. There- 
fore, even if it be held that Cl. 12 of the 
Letters Patent affects the special- jurisdiction 
conferred by S. 80 of the Railways Act, in 
the absence of any inherent limiting clause 
as in Sec. 4 of the Civil P. C., Section 80 of 
the Railways Act should not be so construed 
as to take away the jurisdiction of . this 
Court to try such suits. 

Section 80 of the Railways Act by itself 
does not profess to override all other laws 
or any particular law for the time being in 
force.” i 

13. Relying on the various decisions of 
the Supreme Court as will appear from the 
judgment the learned trial Judge observed 
that exclusion of the jurisdiction of Civil 
Court was not to be readily inferred and 
that Sec. 80 of the Railways Act did not 
create special rights or special liabilities nor 
did it constitute any special Tribunal for 
adjudication of such right or liabilities. 


14. On the question of jurisdiction the 

respective contentions of the parties may be 
stated. 
‘ 15. According to the appellant Union of 
India the endorsement of the railway receipt 
even for valuable consideration would not 
entitle the endorsee to sue the Railway for 
loss, damage or non-delivery of the goods 
and as such it does not form a part of tha 
cause of action. Further, S. 80 of the Rail- 
ways Act as amended, has affected the juris- 
diction of this Court conferred by Clause 12 
of the Letters Patent in respect of the suits 
mentioned in S. 80 of the Railways Act. 

16. According to the respondent No. 1, 
in the instant case, endorsement of the rail- 
way receipt for valuable consideration in its 
favour has conferred upon it a right of the 
pledgee and such right can be enforced against 
the Railway. Further, S. 80 of the Railways 
Act, has not in any way, affected the origi- 
nal jurisdiction of this Court conferred by 
Cl. 12 of the Letters Patent. f 

17. As stated earlier mainfy relying ` on 
the decision of the Supreme Court in the 
case of Morvi Mercantile Bank v. Union of 
India (AIR 1965 SC 1954) (supra), the learn- 
ed trial Judge came to the conclusion that 
the respondent No. 1 had a valid cause of 
action against the appellant. Hence a refer- 
ence to the said case may be made, 
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18. In Morvi Bank’s case (AIR 1965 SC 
1954) the facts were that the consignor en- 
dorsed three railway receipts in favour of 
the plaintiff-Bank against an advance of a 
sum of money which was less than the actual 
value of the goods. The consignment under 
the railway receipts did not reach their 
destination. The Bank as an endorsee for 
valuable consideration sued the Union’ of 
India for recovery of full value of the goods 
by way of damages. The Supreme Court 
found on the evidence adduced that the Bank 
had advanced money on the security of the 
railway receipt and the transactions relating 
thereto, i.e., advance of a loan, the execu- 
tion of Promissory Notes and the endorse« 
ment of the railway receipts together formed 
One transaction, and their combined effect 


‘was that the Bank was in the control of the 


goods consigned under the said railway 
receipts. The majority decision in Morvi 
Bank’s case was that the Bank as a pledges 
could maintain the suit for the full value of 
the consignment. It however left open the 
point whether’ the transfer of a railway 
receipt would necessafily transfer the con- 
tract of carriage embodied therein. 


18-A. The Supreme Court also held that : 

“(a) An owner of goods can make a valid 
pledge by transferring the railway receipt 
tepresenting the goods; 


(b) Mercantile agents though they do not 
possess the full bundle of the rights of the 
consignor can make a valid pledge by bona 
fide transfer of. Documents of Title and the 
same is true of owners with defective titles; 


(c) Construing S. 180 of Contract Act, the 
Supreme Court held that a pledgee has the 
same remedy as the owner of the goods 
would have against a third person for depri- 
vation of the said goods or injury to them.” 


19. Applying the principle laid down in 
the above Supreme Court decision and on 
the basis .of evidence given in the suit. it was 
held that the plaintiff No. 1 (respondent 
No. 1 herein} had a valid cause of action 
We respectfully agree with the 
conclusion of learned trial Judge and his 
reasons for the same. 


20. Next point is if the jurisdiction of 
this Court as conferred by Cl. 12 of the 
Letters Patent has been affected by Sec. 80 
of the Railways Act in respect of suits men- 


-tioned in the section. This point was mainly 


contested in this appeal. The provisions of 
Section 80 of the Railways Act after 1961 
amendment are as follows :— 
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“A suit for compensation for loss of the 
life of, or personal injury to, a passenger or 
for loss, destruction, damage, deterioration 
or non-delivery of animals or goods may be 
fastituted :— 

(a) if the passenger was, or the animals 
or goods were booked from one. station to 
another on the Railway of the same railway 
administration, against the railway admin- 
istration, 

(b) if the passenger was, or the animals 
or goods were booked through over the rail- 
way of two or more railway administrations, 
against the railway administration from 
which the passenger obtained his pass or pur- 
chased his ticket or to which the animals 
or goods were delivered for carriage, as the 
case may be, or against the railway admin- 
fsiration on whose railway the destination 
Station lies or the loss, injury, destruction, 
damage or deterioration occurred; and in 
either case, the suit may be instituted in a 
Court having jurisdiction over the place at 
which the passenger obtained his pass or 
purchased his ticket or the animals or goods 
were delivered for carriage, as the case may 
be, or over the place in which the ` destinas 
tion station lies, or the loss, injury, destruc- 
tion, damage or deterioration occurred.” 

21. There are various decisions on the 
question as to the whether jurisdiction con- 
ferred by S. 20 of C. P. C. has been affected 
by Sec. 80 of the Railways Act. Although 
such decisions are conflicting yet a brief 
weference thereto may be made. 


22. A Division Bench presided over by 
Sankar Prosad Mitra, C. J. and A. K. 
Janab, J. in the case of Oghadmal Choudhury 
y. Union of India, 1974 Cal LJ 420, held 
that S. 20 (c) of C. P. C. would not apply to 
a suit covered by S. 80 of the Railways Act. 
According to their Lordships the special pro- 
visions in the Railways Act are to be read 
in the light of S. 4 of C. P. C. Section 4 
of the Code uses the expression - “otherwise 
affect”, The dictionary meaning of the word 
“affect? in the context in which it is used 
under Sec. 4 of the Code is “to produce an ` 
effect or change upon”. According te the 
Division Bench there is no doubt that Sec- 
tion 20 (c) of the C. P. C. produces an effect 
or change upon the special jurisdiction con- 
ferred by S. 80 of the Railways Act and from 
this point of view S. 20 (c) would not apply 
to a suit covered by S. 80 of the Railways 
Act. 


23. In another Division Bench decision 
(presided over by M. M. Dutt and R. K. 
Sharma, JJ.) in the case of Bengal Coal Co, 
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Ltd. v. Union of India, (1979) 2 Cal LJ 363, 
it was held that under S. 80 of the Railways 
Act a suit can be instituted in a Court hav- 
ing jurisdiction over the place at which the 
goods were delivered for carriage or in the 
Court having jurisdiction over the place in 
which the destination station lies. But Sec- 
tion 80 of the Railways Act does not over- 
ride the provisions of S. 20 of the C. P. C. 
under which a suit can be instituted in 2a 
Court within the local limits of whose juris- 
diction the defendant resides or carries on 
business or works for gain. Defendant 
South Eastern Railway carries on business 
at Garden Reach within the jurisdiction of 
Alipore Court. The suit was therefore rightly 
instituted there as per provision of Sec. 20, 
C.: P. C. In addition to the forum where 
the suit can be instituted as per S. 20 of 
Civil P. C. the same can be instituted in 
other forums under S. 80 of the Railways Act. 
It however appears that in this case the effect 
of S. 4 of C. P. C. was not considered. 


24. The above cases dealt with the ques- 
tion of jurisdiction conferred by Section 20 
of C. P. C. and not by Cl. 12 of the Letters 
Patent. / 


25. In connection with the question as to 
whether Cl. 12 of the Letters Patent has 
been affected by S. 80 of the Railways Act 
the appellant relied on an unreported deci- 
sion of a Division Bench presided over by 
A. K. Sarkar and D. C. Chakrabarti, JJ. in 
Appeal No. 191 of 1966 (Jagannath Chetram 
v. Union of India). In that case two points 
were decided. It has been held that a suit 
for compensation for loss or short delivery 
of the goods consigned is one based on the 
breach of the original contract and that an 
endorsement even though for valuable con- 
sideration only entitles the endorsee to a 
tight to have delivery of the goods and not 
a right to sue on the basis of original con- 
sideration. This finding however is not rel- 
evant for the instant appeal in view of the 
fact that the learned trial Judge relied op 
Morvi Bank’s case (AIR 1965 SC 1954) in 
coming to the conclusion that the plaintiff 
No. 1 (i.e. respondent No. 1 herein) had a 
valid cause of action against the -defendant 
(i.e. appellants in this appeal) as stated 
hereinbefore. The Division Bench has ob- 
served that if-any of the provisions of Sec- 
tion 20 of C. P. C. does limit or otherwise 
affect the special jurisdiction conferred by 
Section 80 of the Railways Act such provi- 
sion of S. 20 of C. P. C. shall have no ap- 
plication for the determination of the forum 
for a suit for loss or non-delivery of goods. 
It was held that even though S. 80 of the 
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Railways Act did not expressly or by im- 
plication repeal S. 20 of C. P. C. the relevant 
provision of S. 20 of C. P. C. could not be 
invoked for determining the forum. The 
Division Bench referred to the cases of 
Oghadmal Choudhury v. Union of India, 
1974 Cal LJ .420 (supra) and a decision of 
Karnataka High Court in the case of Union 
of India v. C. R. Prabhanaa & Sons, AIR 
1977 Kant 132. 


26. In the case of Union of India v. 
C. R. Prabhanna & Sons (supra) it was ob- 
served as follows :— 

“There was no reference to the territorial 
jurisdiction of the Courts in which such 
suits for compensation under S. 80 could be 


instituted. By Act 39 of 1961, Sec. 80 was. 


substituted by the new section extracted 
above. While doing so, the Parliament spe- 
cifically mentioned in that section the Courts 
before whom such suits could be filed. I 
am of the view that the Parliament when it 
enacted the new S. 80 intended to specify 
the Courts before whom alone suits under 
Sec. 80 of the Railways Act could be filed. 
It should be remembered that S. 20 of the 
Civil P. C. was in existence even at the time 
when Sec. 80 was substituted in the year 
1961. If the Parliament_intended that S. 20 
of the Civil P. C. should continue to be ap- 
plicable, then there was no need for speci- 
fying in S. 80 the Courts which could enter- 
tain the suits referred to therein as they 
would also fall within the category of Courts 
specified in S. 20 of the Civil P. C. While 
interpreting statutory provisions we should 
bear in mind that no legislature would ordi- 
narily indulge in superfluity. 
™~ XX XX XX KX 

Section 80 of the Railways Act enacts a com: 
plete Code regarding the Courts before whom 
suits referred to therein can be filed. Spe 
cial provisions enacted in S. 80 exclude the 
operation of the general provisions of S. 20 
of the Civil P. C. It is well known that 
special provisions exclude the operation of 
general provisions. (See South India Cor- 
poration (P.} Ltd. v. Secy., Board of Revenue, 
Trivandrum, AIR 1964 SC 207 and Delhi 
Administration v. Ram Singh, AIR 1962 SC 
63).” 


27. In Appeal No. 191 of 1966 the Divi- 
sion Bench of this Court held that “In the 


facts and circumstances of the case and in. 


view of the law discussed it cannot be said 
that any part of cause of action for the pre- 
sent suit did arise within the original civil 
jurisdiction of this Court. Accordingly re- 
‘sort cannot be had to Ci. 12 ofthe Letters 
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Patent. Further Cl. 44 of the Letters Patent 
makes the provisions of Letters Patent sub- 
ject to the legislative powers of the . Indian 
Legislature”. 

28. Excepting the observation to ths 
effect that Cl. 44 of the Letters Patent makes 
the provisions of Letters Patent subject to 
the legislative powers of the Indian Legisla- 
ture there is no finding of the Division 
Bench in Appeal No. 191 of 1966 on tha 
question with which we are concerned ip 
this appeal viz., whether S. 80 affects tho 
jurisdiction of this Court as conferred by 
Cl. 12 of the Letters Patent. The Division 
Bench dismissed the appeal on the ground 
that no part of the cause of action in thal 
case arose within the original civil jurisdic- 
tion of this Court. 

29. The question therefore is if the juris 
diction as conferred by Cl. 12 of the Letterg 
Patent has in any way been affected by Sec- 
tion 80 of the Railways Act. 

3%. Clause 12 of the Letters 
(1865) provides that the High Court 
exercise of its ordinary original civil juris- 
diction shali be empowered to receive, try 
and determine suits of every description, if, 
in the case of suits for land or other im- 
movable property, such land or property 
shall be situated, or in all other cases if the 
cause of action shall have arisen, either 
wholly, or, in case the leave of the Court 
shall have been first obtained, in part, within 
the local limits of the ordinary original 
jurisdiction of the said High Court, or if 
the defendant at the time of the commence 
ment of the suit shall dwell, -or carry on 
business, or personally work for gain within 
such limits; except that the said High Court 
shall not have such original jurisdiction ir 
cases falling within the jurisdiction of tho 
Small Cause Court at Calcutta, in which the 
debt or damage, or value of the property 
sued for, does not exceed one hundred 
rupees. 

31. Clause 44 of the Letters Patent pro- 
vides as follows: ` 

“And we do further ordain and declare, 
that all the provisions of these our Letters 
Patent are subject to the legislative powers 
of the Governor-General in Legislative 
Council and also of the Governor-General 
in Council under S. 71 of the Government 
of India Act, 1915, and also of the Gover 
nor-General in cases of emergency undey 
Sec. 72 of that Act, and may be ip all re 
apects amended and altered thereby.” 

32. After giving anxious consideration 
we are of the view that the jurisdiction as 
conferred by CL 12. of the Letters.. Patent 


Patent 
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has not been affected by S. 80 of the Rail- 
ways Act for the following reasons :— 

(a) It is to be noted that S. 80 of the Rail- 
ways Act says that suits of the nature men- 
tioned in the said section may be instituted 
in the Courts as mentioned in last limb of 
the section. The word ‘may’ in the context 
should not be read as ‘shall’. Therefore, the 
section is an enabling section. If the inten 
- tion of the legislature was that suits of the 
nature as mentioned in S. 80 should be filed 
only in the forum as mentioned in the sec- 
tion and in no other forum then the legisla 
ture would have used appropriate words or 


expression conveying such intention. There- 
fore, Sec. 80 of the Railways Act creates 
additional forums for filing of suits of the 


nature mentioned in the section. 

(b) In the absence of any provision in the 
Letters Patent like S. 4 of the Civil P. C. 
the jurisdiction conferred by Cl. 12 of the 
Letters Patent cannot be said to have been 
taken away or curtailed by S. 80 of the Rail- 
ways Act on the basis of. the principle laid 
down in the cases mentioned above. 

(c) The provisions of the Letters Patent 
are subject to the legislative powers of the 
Legislature. Therefore it is to be seen if the 
general provisions of Cl. 12 of the Letters 
Patent has been affected by the Special Law 
viz., Sec. 80 of the Railways Act. In our 
view. if there is any conflict between the 
general law and the special law then the pro- 
visions of special law would prevail. If the 
two laws can be harmoniously construed se 
as to preserve the right conferred by the twe 
then such construction is to be adopted. 
However, in case of conflict the special sta- 
tute should be given preference. See Max- 
well on Interpretation of Statute (12th Edn.), 
pp. 191 and 193 and Tabernacle Permanent 
Building Society v. John Knight. 1892 AC 
298. In our view, there is no conflict or in- 
consistency between Cl 12 and Section 80 
Clause 12 confers general jurisdiction upon 
the High Court to entertain suits. Jurisdic- 
tion conferred by S. 80 may be invoked 
only in cases of suits of the nature mention- 
ed therein. Further, use of the word ‘may’ 
makes the section permissive. It only con- 
fers additional right or additional forum to 
which recourse may be taken only in cases 
‘of the suits of the nature mentioned in the 
section. Therefore, in respect of suits of 
the nature mentioned in S. 80 of the Rail- 
ways Act a claimant is given the option of 
taking advantage of an additional forum. - 
. (d) Exclusion of the jurisdiction is not to 
be readily inferred and there is a presump: 
tion ‘against exclusion of jurisdiction of Civil 
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Court by a statute. The exclusion of the 
jurisdiction of Civil Courts to entertain Civil 
Cases wili uot be assumed unless the relevant 
statute contains an express provision to that 
effect or leads to a necessary and inevitable 
implication of that nature. The mere . fact 
that a special statute provides for certain 
remedies may not by itself necessarily ex- 
clude the jurisdiction of the Civil Courts to 
deal with a case brought before it in respect 
of the matters covered by the said statute, 
See Dharni Dhar v. Dist. Co-op. Bank, 
(1969) 3 SCC 694; Abdul Wahid v. Bhawani, 
AIR 1966 SC 1718; Raichand v. Union of 
India, AIR 1964 SC 1268; Subbayya v. State 
of A. P., AIR 1964 SC 322 and Sri Deva- 
giri Temple v. Patlabhi Rami Reddi, AIR 
1967 SC 781. , 

(e) As to the ousting of jurisdiction of a 
superior Court the general rule undoubtedly 
is that a jurisdiction: of superior Court ig 
not taken away except by express words or 
by necessary implication. Unless there is 
clear language in the statute which is alleg- 
ed to have that effect the jurisdiction of the 
Court must not be taken to be excluded. A 
general rule applicable to the construction 
of statute is that there is not to be presum- 
ed without express words any authority to 
deprive the Court of a jurisdiction it had 
previously exercised. Very clear words will 
be required to oust altogether the jurisdic- 
tion of the Courts in the matter of private 
rights. See Craies on Statute Law (17th Edi- 
tion), page 123. 

(£) It is undoubtedly true that the legisla: 
by 
implication. But it is equally well settled 
that there is a presumption against an im- 
plied repeal. Upon the assumption that the 
legislature enacts law with a complete know- 
ledge of all existing laws pertaining to the 
same subject the failure to add a repealing 
clause indicates that the intent was not to 
repeal existing legislation. This presumption 
will be rebutted if the provisions of the new 
Act are so inconsistent with the old one that 
the two: cannot stand together. 

(g) There is no rule of law to prevent 
repeal of a special statute by a later general 
statute and, therefore, where the provisions 
of the special statute are wholly repugnant 
to the general statute, it would be possible 
to infer that the special statute was repealed 
by the general enactment. A general statute 
applies to all persons and localities within 
its jurisdiction and scope as distinguished 
from a special one which in its operation is 
confined to a particular locality. Therefore, 
where it is doubtful whether the special sta- - 
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ute was intended to be repealed by the 
xeneral statute the Court should try to give 
fect to both the enactments as far as pos- 
iible. 
Ioseph, AIR 1963 SC 1561. In the above 
view of the matter it cannot be said that 
TI. 12 has been impliedly repealed by S. 80 
“33. We are, therefore, of the view that 
the jurisdiction conferred by Cl. 12 of the 
Letters Patent has not been affected by Sec- 
tion 80 of the Railways Act but S. 80 only 
srovides for additional forum for filing of 

the suits of the nature mentioned therein. 
34. For all the reasons stated berein- 
before, in our view, the appeal should fail. 
This appeal is, therefore, dismissed with cost. 

S. C. GHOSE, C. J.:— I agree. : 
Appeal dismissed. 
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Chiranjib Prosad Roy, Petitioner v. Union 
of India, Opposite Party. 

Civil Revn. No. 2316 of 1978, Dyj- 
1982. 

Civil P. C. (5 of 1908), Ss. 96 and 115 — 
Limitation Act (1963), S. 5 — Delay in filing 
appeal by Railway — Condonation — Ap- 
pellate Court holding that Railway had to 
defend too many suits and it was probable 
that copies of judgment and decree were 
misfiled and condoning delay — Held, ground 
was vague and Railway had no privileged 
position — Discretion should be interfered. 


Case law Referred. (Para 9) 
Cases Referred: Chronological Paras 
AIR 1978 SC 335 3 
AIR 1978 SC 537 4 
AIR 1973 All 378 3 3 
AIR 1973 Andh Pra 43 3, 6 
AIR 1972 SC 749 6 
AIR 1964 SC 215 : 3, 6,7 
AIR 1962 SC 361: 1961 All LJ 815 6 
AIR 1962 Punj 417 : 2 
AIR 1962 Punj 450 2, 5 
AIR 1938 Pat 413 7 2,8 


K. K. Moitra and S. S. Roy, for Petitioner. 


ORDER :— This is an application: under 
Sec. 115 of the C. P. C. and it is directed 
against the order of the learned District 
Judge, Jalpaiguri dated June 7, 1978 condon- 
ing the delay and admitting the appeal pre- 
ferred by the opposite party against the judg- 
ment and decree in Money Suit No. 19 of 
1974 of the learned Munsif, Alipurduar. 
The petitioner obtained the said decree 
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against the opposite party on Sept. 29, 1977. 
The decree was drawn up on Oct.’8, 1977. 
The opposite party filed the appeal being 
Money Appeal No. 2 of 1978 before the 
learned District Judge on Jan. 24, 1978. 
The opposite party also filed an application 
under Sec. 5 of the Limitation Act for con- 
donation of the delay. The grounds alleged 
by the opposite party were that certified 
copies of the judgment and decree were re- 
ceived in the Head Office of the opposite 
party on Dec. 21, 1977. These papers could 
not however be put up immediately before 
the Competent Authority for decision re- 
garding filing of the appeal as they were mis- 
filed with the records of a different suit, 
After strenuous search the said copies were 
traced out on Jan. 16, 1978. The decision 
for filing the appeal was finally made by the 
Competent Authority on Jan. 21, 1978 and 
the appeal was presented on Jan. 24, 1978. 
The petitioner objected to the said prayer 
of the opposite party for condonation of 
delay. After hearing the parties, the learn- 
ed Judge by the impugned order condoned 
the delay and admitted the appeal. The 
learned Judge was of opinion that the Rail- 
way was a big establishment and it had to 
defend too many suits filed by different par- 
ties and it was quite probable that the ccpies 
of the judgment and decree were misfiled 
with the file of a different case in the Head 
Office of a Railway. The petitioner’ hay ` 
challenged the said decision of the learned 
Judge in the present Rule. 


2. The learned Advocate for the peti- 
tioner has argued that the learned Judge acte | 
ed illegally and with material irregularity in 
condoning the delay and admitting the ap 
peal. It has been contended that the learn- 
ed Judge did not come to any definite find- 
ing and he had no jurisdiction to condone 
the delay on the ground of probability. 
The submission of the learned Advocate for 
the petitioner is that the learned Judge failed 
to consider that a Railway establishment or 
Government could not claim any privileged 
position and they were in no better position 
than an ordinary litigant. The petitioner 
has been deprived of a valuable right which 
accrued to him by lapse of time and the 
petitioner should not be deprived of the 
same unless the opposite party succeeds in 
establishing that there was sufficient cause 
for the delay in preferting the appeal. The 
learned Advocate for the petitioner has 
teferred to the case of Inder Singh v. Har- 
nam Singh (AIR 1962 Punj 450) and has 
argued that the Court has no power to ex- 
tend time as a matter of indulgence. He 


has also referred to the case of Durga Das 
v. Baru Ram (AIR 1962 Punj 417) and has 
centended that in the case of arbitrary and 
injudicious exercise of discretion, the Appel- 
late Court can interfere. The learned Ad- 
vocate has also referred to the case of 
Nrisingha Charan v. Trigunanand (AIR. 1938 
Pat 413) and fas argued that it is the duty 
of the High Court to carefully disentangle 
the findings of fact from the inferences 
which may be drawn from these facts and 
to review the legal conclusions if erroneous. 

3. The learned Advocate for the peti- 
tioner has also referred to the decisions re 
ported in AIR 1973 All 378 (brahim v. Dy. 
Director of Consolidation, Basti); AIR 1973 
Andh Pra 43 (Special Deputy Collector, Land 
Acquisition @ndustries), Hyderabad v. Nawab 
Turab Yar Jung); AIR 1978 SC 335 (indian 
Statistical Institute v. Associated Builders) 
and AIR 1964 SC 215 (Union of India v. 
Ramcharan). 


4. The learned Advocate for the opposite 
party has argued that the learned Judge was 
satisfied that there was sufficient cause for 
the delay and he ‘has used his discretion in 
condoning the same. The High Court in 
revision should not interfere with the said 
discretion exercised by the learned Court 
below. The learned Advocate has contend- 
ed that the opposite party is the Railway 
establishment dealing with innumerable cases 
and this fact should also be considered in 
deciding the question whether there was 
sufficient cause. The learned. Advocate for 
the opposite party has referred tothe case of 
Mrs. Sandhya Rani Sarkar v. Smt. Sudharani 
Debi (AIR 1978 SC 537) and has contended 
that as the learned Judge has condoned the 
delay, there is no ground for this Court to 
interfere with the same. 


5. In Inder Singh’s case (AIR 1962 Punj 
450), it has been held that if it is shown that 
the Court below in exercising its discretion 
in the matter of extension of time under 
Section 5 of the Limitation Act has acted 
unreasonably or capriciously or has ignored 
elevant facts, the Appellate Court would b9 
-entitled to interfere with the said discretion, 


6. In AIR 1973 Andh Pra 43, it has been ` 


held that the expression “sufficient cause” 
in S. 5 of the Limitation Act cannot be 
construed liberally. A party has te show 
why it did not file an appeal on the last day 
of the limitation prescribed and if means 
that the party will have to show suficient 
cause net only for not filing the appeal on the 
last day, it will bave to explain the delay made 

thereafter day by day. Ithas been beld that 
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there is no question of construing the em 
pression “sufficient cause” liberally if the 
party in default is the Government. No dis 
tinction can be made between a private citi- 
zen and State in these matters. In this casa, 
their Lordships followed the decisions of the 
Supreme Court in AIR 1972 SC 749 (State 
of West Bengal v. Administrator, Howrah 
Municipality); AIR 1962 SC 361 (Ramlal y. 
Rewa Coalfields Ltd.) and AIR 1964 SC 215 
(Union of India v. Ram Charan), ` 

7. In the Union of India v. Ramcharay 
(AIR 1964 SC 215) it was held that there was 
no question of construing the expression 
“sufficient cause” liberally either because tha 
party in default was the Government or be- 
cause the question arose in connecion with 
the impleading of legal representatives of 
the deceased respondents. In this case, if 
has been held that the Court should not 
readily accept whatever the party alleges to 
explain away its default. It has to scrutinise 
the merits of the evidence led to establish 
the cause for the default in applying within 
time, 

8. In Nrisingha Charan’s case (AIR 1938 
Pat 413), it has been held that the superiog 
Court has power to interfere with a wrong 
exercise of discretion by the subordinate 
Court both in its revisional and appellata 
jurisdiction. 

9. In the instant case, it appears that the 
learned Judge has not properly exercised hig 
discretion. He found that there was a delay 
of 16 days in filing the appeal. It is true 
that the opposite party applied for certified 
copies of judgment and decree even before 
the decree was drawn up. The grounds of 
delay, however, should have been properly 
scrutinised by the learned Judge. The learn- 
ed Judge misdirected himself when he pu 
the opposite party in a privileged position 
on the ground that the Railway was a big 
establishment and it had to defend too many 
suits filed by different parties to it. The law 
is that in the mafter of condonation of delay 
the opposite party being a big Railway estab» 
lishment cannot be distinguished from an 
ordinary litigant and the opposite party had 
to explain each day’s delay satisfactorily. 
The ground urged by the opposite party waa 
teo vague as it was stated that the copies 
of judgment and decree were misfiled with 
the records of a different suit. Particulara 
of the suit in which copies of judgment and 
decree were alleged to have been misfiled 
have not been stated. The learned Judga 
has aot also come to any finding that tha 
said copies of the judgment and decree wera 
actually misfiled. He has merely held that 
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it was quite probable that the said copie 
were Misfiled in the Head Office of the Rail- 
way. The Railway cannot claim indulgence: 
on that ground and the exercise of the dis- 
cretion by the learned Judge appears to be 
a wrong exercise from the facts and circum- 
stances of the case. In order to deprive the 
petitioner of a valuable right which accrued’ 
to him by lapse of time it was necessary for 
the opposite party to explain the delay satis- 
factorily. The opposite party has failed to 
do that. The learned Judge has acted with 
‘material irregularity and the petitioner has 
jsuffered irreparable injury. This is a fit case 
‘where this Court should interfere. 

10. The Rule is made absolute. The im- 
pugned order is set aside and the opposite 
party’s application. under S. 5 of the Limita- 
tion Act is dismissed. .There will be ne 
order as to costs: : : 
Petition allowed. 


AYR 1983 CALCUTTA 23 
ARUN KUMAR JANAH AND 
SUDHINDRA MOHAN GUHA, JJ. 


Balaram Goswami, Appellant v. Union of 
India, Respondent, 

A. F. O. D. No. #84 of 1972, Dj- 
1982.4 

Limitation Act (9 of 1988} Arts. 102 and 
134 — Suit for recovery of wages and 2k 
fowanees by Govt. servant — Article 102 
sug not Art. 131 is attracted. 

Where a suit was brought for recovery of 
salary and allowances by a Govt, servant’ 
Art. 102 applied as there is no other article 
which deals with the topic. Wages in the 
context must be taken to mean not merely 
the wages of manual labour namely wages 
ef daily labourer or artisan but it must be 
understood in a comprehensive sense as -ine 
cluding the monthly remuneration of a Gov- 
ernment servant. Hence claim for salary. per- 
faining to salary beyond three years of filing 
of suit would not be maintainable. 

(Para 6) 

Mrs. Kanika Banerjee and Sibendra Nath 
Sengupta, for Appellant. 

JANAH, J.:—- The plaintiff is the appel- 
lant in this appeal. The. plaintiff instituted 
a suit claiming an arrears of salary from 
April, 1954 to 17th: May, 1962 at the rate of 


18-2- 


sual increments, salary and. allowances” 


alleging that the defendant wrongfully ter- 


Against the decree of B. K. Sinha, Sub J., 
_ Burdwan, D/- 206-1968. 
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minated his service for which he instituted 
a suit for a declaration that the order of 
termination. of service was illegal: and invalid 
and Ke was still continuing in service. After 
Having obtained a decree in that suit the 
Plaintiff instituted the present suit out of 
which the present suit arises for recovery of. 
arrears ofi salaries and: allowances. 

2. The plaintiffs case, in short, is as 
follows :— 

The: plaintiff was appointed as a Cleaner 
in the Loco Shed; Burdwan, on- 14-11-1949 
and was permanently absorbed on 30-8-1951. 
His service was wrongfully. terminated on 
and from 21-12-1951 on the allegation of 
assault on one Santa Prosad, another Cleaner 
of the Loco Shed. Thereafter, the plaintiff 
brought a suit for declaration that the order 
of termination of his service was illegal and 
after the said suit was decreed in favour of 
the plaintiff the instant suit for recovery of 
salary and allowances was brought by the 
plaintiff. j i 

3. The suit was contested’ by the defen- 
Gants stating that it was barred by limitation 
and that the notice under Section 80 is not 
legal, valid and: sufficient, 

4. Several issues were framed in the suit 
which were all answered in favour of the 
plaintiff except the issue on the question of 
limitation. Qn this issue the trial Court held 
that the plaintiff's claim from May 1954 to 
September 1961 was barred by limitation. 
The trial Court therefore passed a decree in 
favour of the plaintiff for the remaining 
period: as. claimed in the suit; Against this 
decree the plaintiff has come up in appeal. 

5: The only question involved in this ap- 
peal is whether a part of the claim as made 
by the plaintiff is barred by limitation or 
not. On this point, the trial Court has held 
that the plaintiffs claim beyond October 1961 
is barred by limitation. 

6 The learned Advocate for the appel- 
lant argued that Article 131 of. the Limita- 
tion Act of 1908 was applicable to the pre- 
sent’ case’ and the appellant would, therefore, 
be- entitled. to the longer period of. limita- 
tion of 12 years from the date of institution 
of: the suit. Article 131 .of the Limitation 
Act of 1908 is as follows: 

“Yo establish a: periodically recurring right 
— 12 years — when the plaintiff is first re- 
fused to- enjoyment of the right”. 

On the other hand, Article 102 of the Limita- 
tion Act of 1908 provides limitation for a 
period’ of. 3 years and it is as. follows: 

“For wages not otherwise expressly pro- 
vided: for by this schedule — 3 years — when 
the wages accrue due”. 
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Article 102 is a general article on the subject 
of wages and there is no other article which 
deals with the topic. Wages in this context 
must be taken to mean not merely the wages 
for manual labour, namely, wages of a daily 
labourer or artisan but it must be under- 
stood in a comprehensive sense as including 
the monthly remuneration of a government 
servant, In our view, the relevant article 
applicable to the present case is Article 102 
of the Limitation Act, 1908. That being so, 
the trial Court was right in passing a decree 
in favour of the plaintiff in respect of a part 
of the claim made in the suit. 

7. This appeal, therefore, fails. The nore 
ment and decree of the trial Court are affirm- 
ed and the appeal is dismissed. In the cir- 
cumstances of the case we make no order as 
to costs. 

SUDHINDRA MOHAN GUHA, J.:— I 
agree. i ; 
Appeal dismissed. 





AIR 1983 CALCUTTA 24 
CHITTATOSH MOOKERJEE ANB 
RAMKRISHNA SHARMA, JJ. | 
Smt. Amiya Debi and others, Appellants v. 
Ranendra Narayan Saha and others, Re- 
spondents. 
A. F. O. D. No. 397 of 1980, D/- 28-7- 
1981.% 
(A) Bengal Money-lenders Act (10 of 1940), 


Section 34 (1) @) — Decrée under — Can- . 


mot be passed in absence of requisite ap- 
plication by defendant. AIR 1945 Cal 6 and 
AIR 1960 Cal 477, Followed. (Para 12) 

(B) Civil P. C. (5 of 1908), O. 34, Rr. 3, 4 
and 5 — Compromise preliminary mortgage 
decree providing for instalment with default 
clause — Construction — Limitation for ap- 
- plication for final decree. Gioi Act 
(1963), Art. 13). | 

The compromise preliminary decree in 
mortgage suit was passed for Rs. 38,000/-. 
The decree further provided that in case the 
defendants paid, within stipulated time, by 
three instalments of Rs. 10,000/- each, the 
plaintiff mortgagee agreed to accept the said 
sum of Rs. 30,000/- in full satisfaction of his 
entire decretal claim. The third part of the 
decree provided that in case of default of 
payment in any of the aforesaid three instal- 
ments, the plaintiff shall be entitled to forth- 
with apply for a final decree for sale of the 


* Against decree of A. K. Chowdhury, Sub- 
‘Fudge. 8th Court, Alipore, D/- 19-3-1980. 
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mortgaged property. The defendants did not 
pay any of the instalments. Tbe application 
of tbe plaintiff for passing of the final mort- 
gage decree was filed beyond three years 
from the dates on which the first and the se- 
cond instalments were payable by the mort- 
gagor defendants. But the plaintiffs said 
application was made within three years 
from the due date for payment of the third 
instalment by the defendants. The question 
was whether the application was barred by 
time. 

Held, in the present context, the expression 
“entitled” meant “qualified to™ or “eligible”. 


“In other words, in case of default of any 


one of the instalments a right would accrue 
in favour of the plaintiff to forthwith apply 
for a final decree. The said part of the 
compromise decree being for the benefit of 
the plaintiff, the plaintiff could waive his 
said right to apply for drawing up of the 
final decree. The . expression “the entire 
amount then due under this decree” under 
Clause (c) of the compromise decree was re- 
ferable to the sum of Rs. 38,000/- with inter- 
est payable thereon less any payment by the 
defendants. The decree by using the expres- 
sion “then” meant the particular point of 
time when the default in payment of an in- 
stalment might occur. Once the defendants 
defaulted in making timely payment of any 
one of the three instalments, they forfeited 
their right to satisfy the decree by paying 
Rs. 30,000/- instead of the full amount of 
Rs. 38,000/- with interest. In other. words, 
the preliminary compromise decree was fop 
two sums in the alternative. Although the 
said decree was passed for a sum of Rupees 
38,000/- with interest and costs, the same 
was subject to.a proviso according to which 
the defendants could fully discharge their 
liabilities under the ‘preliminary decree by 
paying Rs. 30,000/- in three instalments. In 
case of their default in paying any one of 
these instalments, the defendants were liable 
to forfeit the said benefit and the plaintiff 
would get an option to apply for passing of 
a final decree for the entire sum then due. 
In case the defendants had duly paid the 
first instalment of Rs. 10,000/- but had com- 
mitted default in payment of the second or 
the third instalments, the amount then due 
would be Rs. 38,000/- with interest less the 
sum of Rs. 10,000/- paid by the defendants. 
The very fact that the plaintiff did not 
enforce the default clause immediately after 
the defendants defaulted in paying the first 
two instalments, established that the plaintiff 
had waived his option to apply for the final 
decree for sale. Waiver of any earlier de- 
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faults could not preclude the plaintiffs from 
exercising his option to apply under Cl. (c) 
of the compromise decree in case of default 
in payment of the third instalment. In the 
instant case, the plaintiff exercised his option 
by applying for final decree within three 
years from the date of the default on the 
part of the defendants in paying the third in- 
stalment. Therefore, his application was not 
barred’ under Article 137 of the Limitation 
Act. AIR 1946 Cal 500 (FB), Followed; AIR 
1960 Cal 477 and A. F. O. O. No. 231 of 
1973, D/- 10-4-1979 (Cal), Distinguished. 
i {Paras 21, 22) 
Cases Referred: Chronological Paras 
AIR 1979 SC 621 : 1979 All LJ 368 13 
(1979) A. F. O. O. No. 231 of 1973, D/- 10-4- 
1979 (Cal), Monotosh Kumar Mitra v. 


Amarendra Nath Shaw 11 
AIR 1966 SC 1953- 17 
AIR 1960 Cal 243 17 
AIR 1960 Cal 477 11, 12 
AIR 1952 All 900 (FB) 41, 19, 22 
AIR 1950 Bom 188 (FB) 20 
AIR 1946 Cal 500 : 50 Cal WN 735 (FB) 

11, 15, 16, 17, 18, 23 
AJR 1945 Cal 6 12 
AIR 1932 PC 207 15, 16, 18 
AIR 1929 Cal 292 18 
AIR 1926 PC 85 : 53 Ind App 187 18 
(1909) 10 Cal LJ 91 24 
(1897) ILR 24 Cal 281 : 1 Cal WN 229 
16, 18 


Bhola Nath Sen and Tapan Kumar Pal, 
for Appellants; Shyama Charan Mitter, 
Rameswar Shah and Chanchal Kumar Saha, 
for Respondents. : 


CHITTATOSH MOOKERSEE, J.:— The 
defendants have preferred this appeal against 
the final decree passed against them by the 
learned Subordinate Judge, 8th Court, Alipore 
in a mortgage suit brought by the plaintiff 
respondent. The principal point in this appeal 
is whether or not the mortgagee plaintiffs 
application in the trial court for drawing up 
the said final decree was barred by limitation. 

2. The respondent, Ranendra N. Saha, had 
instituted the said Title Suit No. 69 of 1972 
in the 8th Court of the Subordinate Judge, 
Alipore against the present appellants and 
another for recovery of money lent and ad- 
vanced on mortgage of Premises No. 85B, 
Raja Rajendra Lal Mitra Road, P. S. Belia- 
għata. After service of summons, the defen- 
dants had appeared but did not file any 
written statement. On 2nd May, 1973 the 
said plaintiff and the defendants 1 to 4 
jointly filed a petition in the trial court stat- 
iig that through the intervention of well-_ 
wishers and common friends, the suit had 
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been compromised and settled between the 
parties on the terms and conditions set out in 
the ‘said petition. 

3. The parties agreed in the following 
manner :— 

“There will be a preliminary Mortgage De- 
crée against the defendants 1 to 4. for the 
sum of Rs. 38,000/- with interest on the 
principal ‘sum of Rs. 25,000/- at the rate of 
6 per cent per annum from 27th ‘Sept., 1972 
being the date of filing of this suit until 
realisation and costs— 

(b) If however the defendants Nos. 1 to 4 
pay to the plaintiff the sum of Rs. 30,000/- 
in the manner following that is to say— 

(1) Rs. 10,000/- on or before the 30th day 
of Dec., 1973, (2) the sum of Rs. 10,000/- oa 
or before the 30th day of Dec., 1974, (3) the 
sum of Rs. 10,000/- on or before the 30th 
day of Dec., 1975 the plaintiff shall accept 
the same in full satisfaction of his entire 
claim on account of the principal interest 
and costs under this Decree. 


(c) In case of default of payment of any 
one of the aforesaid instalments within the 
time specified in that behalf of the preceding 
clause, the entire amount then due under this 
decree shall become at once due and pay- 
able and the plaintiff shall be entitled to 
forthwith apply for a Final Decree for sale 
of the mortgaged property.” ' 

4. On 2nd April, 1973, the learned Sub- 
ordinate Judge ordered that the said suit be 
decreed on compromise in preliminary form 
in terms of the said petition of compro- 
mise which would form part of the decree. 
The preliminary decree in the said suit was 
accordingly drawn up. 

5. Admittedly, the defendants did not pay 
any of the instalments granted to them under 
the said compromise preliminary mortgage 
decree. i 

6 On 24th Nov., 1978, a learned advo- 
cate on behalf of the plaintiff issued notice 
to the defendants under sub-cl. (ii) of Cl: (a) 
of Section 34 of the Bengal Money-Lenders 
Act, 10 of 1940, stating that an applica- 
tion will be made by the plaintiff to the trial 
Court for drawing up the final decree in the 
said suit under sub-clause (ii) off Clause (c) 
of sub-rule (1) of Rule 2 of Order XXXIV 
of the Civil P. C. for sale of the property 
in suit and also for realising the decretal 
dues with interest and costs. Thereafter, the - 
plaintiff, Ramendra Nath Saha, filed a peti- ` 
tion in the 8th Court of the Subordinate 
Judge, Alipore for making the preliminary 
mortgage decree in the said suit final. The 
defendants 3 and 4 contested, inter alia, on 
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the ground thai the said petition of the plain- 
üf for making the mortgage decree final 
was barred by limitation. The learned Sub- 
ordinate. Judge, 8th Court, Alipore by his 
order No. 28 dated 19th Mar., 1980 over- 
ruled the said objections and directed that 
the preliminary mortgage decree passed in the 
suit be made final on contest with costs. The 
plaintiff-decree-holder was given liberty to 
put up thesmortgaged property for sale fov 
realisation of the decretal sum including 
costs of the proceeding. Being ` aggrieved 
thereby, the defendants have preferred the 
present appeal. 

7. The aforesaid petition of the plaintif 
tor passing of the final mortgage decree was 
filed beyond three years from the dates on 
which the first and the second instalments 
were payable by the mortgagor defendants. 
But the plaintiffs said petition was made 
within three years from the due date for pay- 
ment of the third instalment by the defen- 
dants. 

8& The principal submission of the appel- 
lants is that when the defendants had de- 
faulted by not paying the first instalment on 
or before 30th of Dec., 1973, the entire sum 
due under the preliminary decree had become 
at once due and payable and the plaintiff 
became entitled to forthwith apply for pass- 
ing of a final decree for sale of the mort- 
gaged property. Counted from the said date 
of default in payment of the first instalment, 
the plaintiffs right to apply for drawing up 
of the final decree had accrued more than 
three years before he filed the instant peti- 
tion for making the preliminary decree final. 
According to the appellants, the plaintiff- 
wespondent’s said petition was barred by 
limitation under Article 137 of the Limita- 
tion Act, 1963. The learned subordinate 
Judge did not also correctly interpret the de- 
fault clause in the preliminary consent de~ 
cree passed in the instant case. 

9. At the outset, it is necessary to point 
‘out that the learned subordinate Judge did 
not correctly construe the terms of the pre 
liminary decree which was passed by con- 
sent of parties. The preliminary decree 
passed in the present suit clearly stipulated, 
that, in case of default of payment of any 
one of the instalments within the time speci- 
fied in that behalf, “the entire amount then 
due” under the decree shall become at once 
due and payable and the plaintiff shall be 
entitled to forthwith apply for a final decree 
for sale of the mortgaged property. 

10. In fact, Mr. Shyama Charan Mitter, 
Jearned Advocate for the plaintiff-respondent, 
did not justify the trial Courts interpretation 
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of the default clause in the preliminary de- 
cres. He has supported the decision of the 
Court below upon a ground which did not 
find place in the judgment under appeal. 
According to Mr. Mitter, in the instant case, 
the trial Court passed the preliminary com- 
promise decree not under Rule 4 of Order 34 
of the Code but in the exercise of its in- 
herent powers and accordingly Article 137 
or any other article of the Limitation Act, 
1963 did not apply. Mr. Mitter submitted 
that there was no time limit for filing of an 
application by the plaintiff, in accordance 
with the terms of the said compromise, for 
making the decree final. Mr. Mitter further 
submitted, that, assuming Article 137 of the 
Limitation Act, 1963 did apply, the plaintiff 
bad impliedly waived the defaults made by 
the defendant in payment of the first two 
instalments under the preliminary compro- 
raise decree, and, therefore, the plaintiffs 
right to apply for passing of the final decree 
had accrued oniy on the date of default in 
payment of the third instalment according to 
the preliminary compromise decree, 


i. Mr. Sen, learned advocate for the ap- 
pellants urged that it is not open to the re- 
spondent to submit that he had waived the 
defaults committed by the defendant in re-- 
spect of the first and the second instalments 
stipulated in the preliminary decree. Accord- 
ing to Mr. Sen, the said preliminary decree 
was passed in terms of Section 34 of the 
Bengal Money Lenders Act, 1940 and there- 
fore, after the defendants had defaulted in 
paying the first instalment, the whole de- 
cretal amount had become due and’ there 
was no scope for any waiver by the plaintiff- 
respondent. These submissions of the ap- 
pellants are prima facie supported by the 
decision of P. B. Mukherji and Bose, JJ. in 
Nalini Kanta Bhattacharjee v. Mohan Chand 
Biswas, (1960) 64 Cal WN 422: AIR 1960 Cal 
477 and also by the unreported decision of 
S. P. Mitra, C. J. and S. C. Ghosh, J. in 
Appeal From Original Order No. 231 of 
4973 decided on April 10, 1979. But the 
ratio of these two decisions are not applicable 
io the facts of the present case. The basis 
of the decision in Nalini Kanta Bhatta- 
charjee’s case (supra), which “was followed in 
Monctosh Kumar Mitra v. Amarendra Nath 
Shaw, Appeal From Original Order No. 23 
of 1973, was that the statutory provisions of 
Section 34 of the Bengal Money Lenders Act 
could not be waived by the creditor to the 
detriment of the debtor for that would de- 
feat tle very object of the said Act. The 
Jearned Judges in. Nalini Kanta Bhattachar- 
jees case (supra), distinguished the ease 
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before them which was governed by S. 34 
of the Bengal Money Lenders Act from the 
cases which related to the construction of 
instalment money decrees independently of 
atatutes (vide the observations of Bose, J. at 
page 436, left hand column of 64 CWN) : 
(at p. 483 of AIR). The learned Judges ta 
Nalini Kanta Bhattacharjee’s case (supra), 
had also distinguished the Full Bench deci- 
sions in Ranglal v. Shyamlal, (1946) 50 Cal 
WN 735 : (AIR 1946 Cai 500), Sheo Lal v. 
Debidas, ILR (1953) 1 All 518 : AIR 1952 
All 900, on the ground that the two provisos 
to Section 34 of the Bengal Money Lenders 
Act introduced different considerations and 
complications which did not fall to be judged 
by any of the Full Bench decisions. It was 


further pointed out that the Full Bench case’ 


in Ranglal’s case (supra), had interpreted 
the terms of a consent decree. Therefore, 
the aforesaid two Division Bench decisions, 
relied upon by the appellants ought to be 
confined to the interpretation of instalment 
decrees passed in terms of Section 34 of the 
Bengal Money Lenders Act and these deci- 
sions cannot override the principles of law 
laid down by the Fult Bench of this Court 
in Ranglal’s case (supra). 


12. The aforesaid preliminary decree 
dated 2nd May, 1973 against the defendant 
appellants was not passed under the provi- 
sions of Section 34 of the Bengal Money 
Lenders Act, 1940. After service of the sum- 
mons, the defendants 1 to 4 neither filed 
written statement nor any substantive ap- 
plication under Section 34 of the Bengal 
Money Lenders Act, 1940. The compromise 
petition dated 7th May, 1973 jointly filed by 
the plaintiff and the defendants 1 to 4 of the 
said suit cannot be treated as an applica- 
tion by the defendants under Clause (a) of 
Section 34 (1) of the Money Lenders Act. 
in their joint application the plaintiff and the 
defendants 1 to 4 did not either expressly ov 
impliedly pray that the said mortgage suit 
brought by the plaintiff be decreed in the 
preliminary form by granting the defendant 
instalments in terms of Section 34 of the 
Bengal Money Lenders Act to pay the 
amount due. It is well-settled that filing of 
the necessary application by the defendant 
is a condition precedent to the passing of a 
preliminary decree according to sub-cls. (i) 
and (ii) of Cl. (a) of sub-sec. (1) of S. 34 of 
the said. Act. S. R. Das, J. (as he then was) 
in Gour Chand Mullick v. Pradyumna Kumas 
Mullick, AIR 1945 Cal 6, inter alia, observed 
‘that Section 34 comes into play only on the 
application of the defendant. If the defen- 
dants: did not invite the Court to pass a de- 
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cree in terms of the said section, the Court 
was not bound to pass such a decree. This 
statement of law was accepted by the Divi- 
sion Bench in Nalini Kanta Bhattacharjee’s 
case (AIR 1960 Cal. 477) (supra). In the 
instant case, not only there was no applica- 
tion of the defendants under S. 34 (1) (a) of 
the Money Lenders Act but the terms of 
compromise forming ‘part of the said pre- 
liminary decree were also not in accordance 
with the sub-clauses (i) and (ii) of Ci. (a) of | 
aub-section (1) of Section 34 of the Bengal 
Money Lenders Act, 1940. The said terms 
did not simpliciter grant the defendants a 
certain number of annual instalments foy 
paying the amount declared due under tho 
preliminary decree. We have already men- 
tioned that the aforesaid terms of compro- 
mise stipulated that there would be a præ- 
liminary mortgage decree against the defen- 
dants for Rs. 38,000/- with interest. Tho 
Clause 3 (b) of the compromise petition 
which opened with the expression ‘if how- 
ever’ indicated that on the other hand tha 
defendants by paying three instalments of 
Rs. £0,000/- each within the stipulated time 
could discharge in full their entire liabilities 
under the said preliminary mortgage decree. 
Whus, although the preliminary decree was 
passed for Rs. 38,000/- with interest, undeg 
certain circumstances by paying Rs. 30,000/- 
the defendants could satisfy in full the said 
preliminary decree. Section 34 of the Money 
Lenders Act does not contemplate such a 
decree for two alternative amounts. Mp. 
Sen, learned Advocate for the appellants, 
had pointed out that the plaintiff himself? 
through his lawyer caused a notice prescribed 
by Section 34 (1) (a) (ii) of the Bengal 
Money Lenders Act, 1940 to be served upon 
the defendants. But Mr. Mitter, learned ad- 
vocate for the respondents, rightly pointed 
out that the preliminary decree in question 
was not passed under Section 34 of the 
Bengal Money Lenders Act. Wherefore, tho 
parties thereto by their subsequent conduct, 
auch as giving of a notice, could not altes 
the nature and the character of the said de- 
cree. Once we reach the conclusion that tho 
preliminary decree was not passed under 
Section 34, the subsequent notice under Ses- 
tion 34 (1) {a} Gi) of the said section given 
by the plaintiff would be of no legal con- 
sequence and the same would be mere sum 
plusage. j 


43.- Mr. Sen, learned advocate for tho 
appellant, has strongly submitted before us 
that in the trial Court the plaintiff respon- 
dent did not plead that he had waived tho 


‘default in payment of first two instalments 
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by the defendant mortgagors and according 
to Mr. Sen, therefore, the plaintiff respon- 
dent ought not to be allowed fo raise-at the 
appellate stage the said question of waiver. 
At the outset, it is necessary to point out 
that the decision of the Supreme Court in 
Motilal Padampat Sugar -Mills Co. Ltd. v. 
State of U. P., AIR 1979 SC 621, upon which 
Mr. Sen placed reliance, is not strictly rel- 
evant because the Supreme Court held that 
in a writ proceeding the Government did not 
plead in its affidavit the necessary facts for 
establishing that there had been a waiver by 
the payment of its right to -exemption from 
payment of sales tax for a period of three 
years from the date of the commencement 
of the production and, therefore, the High 
Court, in the opinion of the Supreme Court, 
was not right in rejecting the petitioner’s 
claim of executory estoppel against the Uttar 
Pradesh Government. 


14. In the instant case, no question of 
executory estoppel arises for decision. The 
moot point is whether or not there was at 
all any prescribed period of limitation ` for 
making an application by the plaintiff for 
making the decree final and in case Art. 137 
of the Limitation Act did apply whether the 
application was made by the plaintiff within 
three years from the date on which his said 
right to apply had accrued. Mr. Mitter has 
urged that the provision in the consent de- 
cree relating to the right of the plaintiff to 
have the final decree passed was for his bene- 
fit and, therefore, it was open to him to give 


up the benefit and the said waiver was not’ 


dependent upon the proof of any subsequent 
contract between the plaintiff and the defen- 
dants. In case, the plaintiff really had such 
an option to waiver, as claimed by Mr. 
Mitter, the plaintiff could unilaterally exer- 
cise such option. Such ‘right, if any, on the 
part of the decree holder would be more 
_akin to an election. In other words, if a 
choice was given to the plaintiff, in case of 
default in payment of any of the instalments, 
the plaintiff might elect to exercise his option 
to immediately apply for passing of the final 
decree, alternatively he might not exercise 
his option to apply and thereby he would be 
deemed to have elected to abide by the terms 
of the mortgage decree. 

15. In our view, points of law involved 
in this appeal are concluded by the Full 
Bench decision of this Court in Rangalal v. 
Shamlal (AIR 1946 Cal 500) (supra). The 
Full Bench in Rangalal’s case (supra), had 
enunciated the principles to -be applied for 
interpretation of instalment decrees, which 
provide that the entire amount would be- 
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come due in default of payment-of any one 
instalment. The Full Bench had also con- 
sidered and explained the observations of the 
Judicial Committee in Lasa Din v. Gulab © 
Kunwar, (1932) 59 Ind App 376 : 36 Cal WN 
1017 : (AIR 1932 PC 207). The Full Bench in 
Rangalal’s case (supra), pointed out that in 
such cases the question would not be only one 
of limitation but more fundamentally of one 
relating to maintainability. The answer in 
each case would depend entirely upon the 
construction of the particular decree con- 
cerned. Where the decree itself made it 
obligatory on the decree-holder to execute it- 
for the entire balance if the default occurred, 
he could not obviously adhere to the instal- 
ments and put the decree into execution for 
their realisation as such. It was further 
pointed out that an instalment decree con- 
taining a default clause consists of three 
parts, First, there is a part which declares 
the amount due and it binds the decree holder 
and the judgment-debtor equally and ab- 
solutely. Next, there is a part providing for 
payment by instalments and it is for the 
benefit of the judgment-debtor. Lastly, there 
is the part providing that in case of a default, 
the whole of the unpaid balance shall be- 
come due and it is for the benefit of the de- 
cree holder who is given a right to foreclose, 
as it were, the instalments. Such a provi- 
sion in the opinion of the Full Bench, when- 
ever possible should be construed in favour 
of the decree holder whose right to get im- 
mediate payment has been once interfered 
with by the order of instalments and the 
correct way to construe his right is to hold 
in favour of an option unless the language 
used in the decree clearly bars it. A proviso 
in an instalment decree which merely says 
that in the event of a default the entire 
amount shall immediately become due or 
payable does not, in the opinion of the Full 
Bench, exclude an option of the decree holder 
to take advantage of it or not to do so: it is 
not intended to be substitutive of the order 
for instalments in case of a default but only 
to come into force as an alternative at’ the 
will of the decree holder. 


` 16. The Full Bench did not approve of 
the view taken by the Division Bench in 
Sitab Chand Nahar v. Hydar Malla, (1897) 
ILR 24 Cal 281, that mere abstinence from 
doing anything by the decree-holder could 
not constitute waiver and that waiver could 


‘be established only by proof of some affirma- 


tive act. The Full Bench in Rangalal’s case 
{AIR 1946 Cal 500) (supra), was of the opin- 


ion that the correct view is not that when 
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there is no evidence of waiver, the option 
must be deemed to have been exercised but 
that when there is no evidence that the option 
has been exercised, it must be deemed to 
have been waived. The Full Bench proceed- 
ed to observe that a default clause in an M- 
stalment decree was entirely for the benefit 
of the decree holder and it merely gives him 
an option to avail himself of it, if he chooses. 
We are not prepared to give any counten- 


ance to the submission of Mr. Sen, learned, 


Advocate for the appellant, about the ‘scope 
of the exceptions pointed out by Sir John 
Lowndes in the later part of his judgment in 
Lasadin’s case (supra) because the Full Bench 
in Rangalal v. Shamlal (supra), has opined 
the same were of a tentative character and 
that their Lordships of the Judicial Commit- 
tee had only said that in the event contem- 
plated much might be said in favour of the 
contentions of the mortgagors and not that it 
would necessarily succeed. We respectfully 
follow the opinion of the Full Bench in 
Rangalal’s case (supra), that the substance of 
Lasadin’s case (supra), was that when there 
is an option, the mortgage money does not 
automatically become due by the occurrence 
of the default but hasto be made due by 
_the mortgagee by an exercise of his option 
to call it in. A 

17. Qur attention has been also drawn to 
the views of Lahiri, C. J. and Bachawat, J. in 
Sarkar, Dutt, Roy & Co. v. Sree Bank Lid., 
AIR 1960 Cal 243. The Division Bench had 
relied upon the Full Bench decision in 
Rangalal’s case (supra), and had held that 
the decree-holder gets a period of three years 
from the ‘date of each default to realise the 
amount or amounts for which the default 
has been made. A. K. Sarkar, J., who de- 
livered the judgment of the Supreme Court 
in Sree Bank Ltd. v. Sarkar, Dutt, Roy and 
Co., AIR 1966 SC 1953 had observed that 
if the respondent debtors wished to. contend 
that the option had been exercised, it was 
for them to give evidence for such exercise, 
but they did not do so. It was further ob- 
served that the default clause in the instal- 
ment decree considered by them gave an 
option to the appellant bank for whose bene- 
fit the same was put into contract. There- 
fore, the said default clause had no opera- 
tion till the appellant bank wanted to take 
advantage of the default clause. 

18. The appellants cannot derive any as- 
sistance from the observations of Mukharji, J. 
and Bose, J. in Sarat Lakshi Dassya v. Naren- 
dra Singha, AIR 1929 Cal 292, because the 
learned Judges in the said -case had relied 
upon. the decision of this Court in Sitab 
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Chand Nahar’s-case (1897 ILR 24 Cal 281) 
(supra), which was later on not approved by 
the Full Bench in Rangalal’s case (AIR 1946 
Cal 500) (supra). Secondly, Mukharji, J. 
himself recognised that in view of the deci~ 
sion of the Privy Council in Pancham v. 
Ansar Hushen, (1926) 53 Ind App 187: (AIR 
1926 PC 85), doubts had been already cast 
upon the correctness of the trend of deci- 
sions relied upon by them in Sarat Lakshi 
Dassya’s case (supra). In our view, the later 
decision of the Privy Council in Lasadin’s 
case (AIR 1932 PC 207) (supra), and also 
the Full Bench decision in Rangalal’s case 
(supra) have now made it clear that such 
option in an instalment decree is for the 
benefit of the decree holder and it is-for him 


“to decide whether or not he would take ad- 


vantage of a default made by the judgment 
debtor. ' 


19. At least so far as this Court is con- 
cerned, law regarding the effect of default 
clause contained in instalment mortgage de- 
cree is already well-settled, and, therefore, it 
is not necessary for us to consider at length 
whether or not there is any divergence 
amongst the reported decisions of other High | 
Courts in, particular those of the Allahabad 
High Court. For the same reason, we do 
not propose to make any attempt to make a 
reconciliation af the said views. We may 
only point out that the Allahabad High Court 
in Sheo Lal v. Devi Das, AIR 1952 All 900 
(ŒB) : ILR (1953) 1 All 518, inter alia held 
that the words “when the right to apply ac- 
crues” in Column 3 ‘of Art. 181 of the 
Limitation Act means the first default 
giving rise to a particular cause of action on 
the basis of which the application “for a final 
decree is made unless. there has “been a 
waiver, express or implied, of the first de- 
fault in which case: the words “when the 
‘right to apply accrues” means the next suc- 
ceeding default which is not waived. The 
Full Bench was also inclined to hold that the 
wordings of a default clause are not mate- 
rial and the default clause is to be interpret- 
ed liberally and for the benefit of the decree 
holder. . 


20. A Full Bench of the Bombay High 
Court in Chunilal Motiram v. S. Naguji 
Ghule, AIR 1956 Bom 188, held that the 
right to apply under Article 181 means when 
such a right first accrues. But Chagla, C. J. 
in Chunilal Motiram’s case (supra), pointed 
out that, in the case before them, no ques- 
tion of waiver or condonation could arise as 
the decree holder himself had treated the 
first default made the basis of his darkhast 
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of 1936. But it was recognised that such a 
default clause being for the benefit: of the 
decree-holder or the mortgagee, he had an 
option either to apply for drawing up of the 
final decree or to waive a particular default 
in payment of the instalment. The decree 
. holder in the said case did net exercise such 
optien. 


21. In the instant case, both the plaintiff 
and the defendants had agreed that there 
‘would be a preliminary decree against the 
defendants 1 to 4 for a sum of Rs. 38,000/-. 
This part of the compromise decree declared 
the amount due and it bound both the plain- 
tiff and the defendants. The next part of 
` |the compromise decree was for the benefit 
of the defendants 1 to 4. In case, they paid 
within the stipulated time, by three equal in- 
stalments of Rs. 10,000/- each, the plaintiff 


mortgagee agreed to accept the said sum of. 


Rs. 30,000/- in full satisfaction of his entire 
decretal claim. The third part of the decree 
provided that in case of default of payment 
in any of the aforesaid three instalments, the 
plaintiff shall be entitled to forthwith apply 
for a final decree for sale of the mortgaged 
property. In the present context, the ex- 
` [pression “entitled” meant “qualified to” or 
“eligible”. In other words, in case of default 
of any one of the instalments a right would 
accrue in favour of the plaintiff to forthwith 
apply for a final decree. On the authority 
of the judicial decisions referred to herein- 
after, we hold that the said part of the com- 
promise decree being for the benefit of the 
plaintiff, the plaintiff could waive his said 
right to apply for drawing up of the final 
decree. The expression “the entire amount 
then due under this decree” under Clause (c) 
of the compromise decree was referable to 
the sum of Rs. 38,000/- with interest payable 
thereon less any payment by the defendants. 
The decree by using the expression “then” 
meant the particular point of time when the 
default in payment of an instalment might 
occur. Once the defendants defaulted in 
making timely payment of any one of the 
three instalments, they forfeited their right 
to satisfy the decree by paying Rs. 30,000/- 
instead of the full amount of Rs. 38,000/- 
with interest. In other words, the prelimi- 
nary compromise decree was for two sums 
in the alternative. Although the said decree 
was passed for a sum of Rs. 38,000/- with 
interest and costs, the same was subject to a 
proviso according. to which the defendants 
could fully..discharge their liabilities under 
the preliminary decree by paying Rs. 30,000/- 
in three instalments. In case of their de- 
fault in paying any one of these instalments, 
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the defendants were liable to forfeit the sai 
benefit and the plaintiff would get an optio: 
to apply for passing of a final decree for th 
entire sum then due. In case the defendan 
had duly paid the first instalment of Rup 
10,000/- but had committed default in pay 
ment of the second or the third instalments, 
the amount then due would be Rs. 38,000/ 
with interest less the sum of Rs. 10,000/- 
paid by the defendants. 

22. Although the defendants commit 
default in paying the very first and the s 
cond instalments due under the consent d 
cree, the plaintiff then did not exercise his 
option to immediately apply for drawing u 
of the final decree for sale. Wherefore, h 
must be deemed to have waived the first and 
the second defaults by the defendants. Th 
very fact that he did not enforce the default) 
clause immediately after the defendants d 
faulted in paying the first two instalments, 
established that the plaintiff had waived hi 
option to apply for the final decree for sale, 
The Full Bench of the Allahadbad High 
Court in (Sheolal’s case (AIR 1952 All 900)) 
(supra), at page 908, left hand column of the 
report, rightly pointed out that when the dos 
fault in payment of the first two instalments 
was waived or condoned, the plaintiffs 
“cause of action” to apply for final decree 
was washed out and he would be treated as 
if the cause of action had never arisen. In 
other words, the plaintiff waived or condoned 
@ particular default, therefore, no right to 
apply accrued to him. No cause of action 
would arise at all on the occurrence of tha 
said default which has been waived. In such 
circumstances, the second or the ‘subsequent 
defaults gave the decree holder different 
cause of action. Waiver of any earlier de- 
faults cannot preclude the plaintiffs from 
exercising his option to apply under Cl. (©) 
of the compromise decree in case of default 
in payment of the third instalment. In the 
instant case, the plaintiff exercised his option 
by applying for’ final decree within three 
years from the date of the default on th 
part of the defendants in paying the third 
instalment. Therefore, his application was 
not barred under Article 137 of the said Act. 

23. There is no substance in the othev 
argument made on behalf of the appellants 
that the first and the second instalments had 
become barred and at the highest he could 
only apply for a final decree for a sum of 
Rs. 10,000/-. We have already pointed out 
that the decree in question was in the altera- 
In case of default of payment of any 
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payable, ie. the sum of Rs. 38,000/- with 
§nterest less the amount, if any, paid by the 
defendants. After the defendants had de 
faulted in paying the third instalment, the 
plaintiff did not seek to recover the three 
cums of Rs. 10,000/- which were payable by 
instalment but the full amount of Rs. 38,000/- 
with interest mentioned in the preliminary 
consent decree. In Rangalal’s case (AIR 
1946 Cal 500) (FB) (supra), the decree holder 
himself had relinquished a part of his de- 
eretal dues and had applied for recovery by 
execution of those instalments which were 
payable within three years from the date of 
his application. The Full Bench had no oc- 
casion to consider the question whether the 
éeoree holders claim for instalments due 
more than three years before the date of 
filing of his execution application would have 
been barred by limitation. Further, in the 
instant case, we have already pointed out 
that the preliminary decree was in the alter- 
native which clearly stipulated that in the 
default ofany one of the instalments the 
entire decretal amount of Rs. 38,000/- with 


interest less the sum paid would become im- . 


mediately due and payable. Therefore, we 
reject the contention of the defendants that 
the plaintiff was entitled to apply for a final 
decree for a sum of Rs. 10,000/-. 

24. For the foregoing reasons, we con- 
clude ‘that the application of the plaintiff- 
respondent for passing a final mortgage de- 
cree against the appellants was filed within 
three years from the date of accrual of his 
cause of action and, therefore, the plaintiff's 
said application was not barred by limita- 
tion. In view of this finding, it is not really 
necessary to consider the further submission 
of Mr. S. C. Mitter, learned advocate for the 
respondent, that there was no prescribed 
period of limitation for making an applica- 
tion for making the decree final according to 
the provisions of the preliminary consent de 
cree. In this connection, Mr. ‘Mitter had 
relied upon the decision of Asutosh Mooker- 
jee and Carnduff, IJ. in Bechu Singh v. 
Bicharam Sahu, (1909) 10 Cal LJ 91. Theip 
Lordships, inter alia, held that Section 88 of 
the Transfer of Property Act, 1882 (cor 
sesponding to Order 34, Rule 4 of the Civil 
P. C., 1908) did not contemplate the provi- 
sion for payment by instalments. But, there 
was nothing to prevent the parties to a mort- 
gage suit to consent to passing of a decree 
for payment of the mortgage dues by instal- 
ment. Such a consent decree directing pay- 
ment by instalments was perfectly valid 
though it was not covered by Section 88 and 
consequently the provisions of Section 89 of 
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the F. P, Act, 1882 (corresponding to O. 34, 
R. 5 of the Civil P. C., 1908) were in- 
applicable to such a decree. The learned 
Judges further held that the Court has, 
where the circumstances require it, an in- 
herent power to do that justice for the ad- 
ministration of which it alone exists; and 
where the Legislature has provided no pro- 
cedure to be followed in cases which must 
and do arise, the Courts. must be taken to 
have inherent power to decide the question of 
procedure and, if necessary, to invent a 
procedure for themselves. Their Lordships 
in Bechu Singh’s case (supra); held that in 
case of default in payment of instalment an 
application for making decree final was not 
governed by any of the articles of the 
Limitation Act. Our attention has been 
drawn to several other decisions under Sec- 
tions 88 and 89 of the F. P. Act which also 
took the view that in case of an application 
for making the decree final, no question of 
limitation arises. But, we find. that the later 
reported decisions have consistently . taken 
the view that Article 181 of the Limitation 
Act, 1908 (corresponding to Article 137 of 
the Limitation Act, 1963) govern. applications 
for making the decree final under O. 34, R. 5 
of the Civil P. C. Further, we have already 
held that the plaintiff respondent had applied 
for making the decree final within three 
years from the date on which his right to 
apply had accrued. Therefore, we need: not 
any further consider the abeve question. 
25. We, accordingly, dismiss this appeal. 
There will be no order as to costs. 
R. K. SHARMA, J. :— I agree. 
Appeal dismissed. 
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SPECIAL BENCH: 
CHITTATOSH MOOKERJEE, RAM- . 
KRISHNA SHARMA AND 
AMITABHA DUTTA, JJ. 

Mre. Myrtle Stepkensen, Petitioner v. 
Robert Stephensen and another, Respon- 
dents. 

Bivorce Suit No. 26 of 1974, D/- 7-5-1982. 


Divorce Act (4 of 1869); Ss. 3 (3), 10, 17 
— Beeree for dissobstion by District Judge’ 
— Confirmation of — No plea by wife 
about her and her hosband’s residence within 
focal limits of jurisdiction of District Jadge 
in: which petiton for divorce presented — 
Decrte for divorce not confirmed and petli- 
tiun returned te be filed im proper Cont: 
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(Civil P. C. (1908), O. 7, R. 10 — Return of 
plaint). 

Where the petitioner, the wife herself 
pleaded | that_matrimonial home of the parties 
was in Andhra Pradesh and there the parties 
had last resided together, but the petition 
for divorce was presented in a Court of Dis- 
trict Judge at 24 Parganas where the marriage 
was solemnised, the petition was returned for 
presentation to the proper Court. The fact 
that marriage was solemnised within the 
. jurisdiction of a District Judge, does not 
give that District Judge the jurisdiction to 
entertain the application. (Paras 3, 4, 5) 

Bhabesh Chandra Roy and Miss Sharda 
Parmar, for Petitioner. 

` CHITTATOSH MOOKERIEE, J. :— After 
perusing the records we are unable to con- 
firm under S. 17 of the Indian Divorce Act 
the decree for divorce granted by the learn- 
ed District Judge dissolving the marriage of 
the petitioner Mrs. Myrtle Stephenson. Any 
petition under S. 10 of the Indian Divorce 
Act may.be presented to the ‘District Court’ 
which according to S. 3 means the Court of 
the District Judge within the local limits of 
whose ordinary jurisdiction under this Act 
the husband and wife reside or last resided 
together. In the instant case the petitioner- 
wife neither pleaded nor proved that she and 
the respondent No. 1 either reside or had 
last resided together within the local limits 
.of the jurisdiction of the learned District 
Judge, 24 Parganas. 

2. The petitioner in para 1 of her petition 
averred, no doubt, that the marriage between 
the parties was registered at the Church of 
Christ King at 5, Syed Amir Ali Avenue, 
P. S. Beniapukur, District 24 Parganas within 
the jurisdiction of the District Judge’s Court 
at 24 Parganas. But she pleaded in para 2 


that a few days after marriage the respons. 


dent had taken her to her temporary place of 
service at Railway Quarter, Block No. 89, 
Warangal-3, Kazipet, Andhra Pradesh, Her 
further case was that immediately thereafter 
the respondent had began to treat her in the 
most cruel way and also at Warangal the 
respondent had allegedly committed acts of 
adultery with the co-respondent No. 2. The 
petitioner further pleaded that she had in- 
formation that the respondent was still liv- 
ing in adultery with the co-respondent at 
Block 89, Warangal-3, Kazipet, Andhra Pra- 
desh. She averred in para 5 that she had 
escaped from the clutches of the respondent 
No. 1 on 27th Sept., 1973 and had somehow 
thanaged to reach Calcutta and took shelter 
at her father’s residence at 147/1 Karaya 
Road, Beniapukur, District-24 Parganas. In 
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para 10-of the petition she sought to invoke 
the jurisdiction of the learned District Judge, 
24 Parganas by pleading that the cause of 
action for the proceedings arose on 8th Aug., 
1973 and thereafter from day to day at 
5, Syed Amir Ali Avenue, P. S. Beniapukur, 
District 24 Parganas where the marriage of 


-the petitioner and the respondent was solem” 


nised within -the jurisdiction of the District 
Judge. 

3. We have already pointed out in view 
of the definition. of District Court in Sec. 3- 
of the Indian Divorce Act the place where 
the marriage was solemnised would not be 
a criterion for conferring jurisdiction upon 
the District Judge, 24 Parganas to entertain 
the petition under S. 10 of the Indian 
Divorce Act. In order to invoke territorial 
jurisdiction of the District Court to enter- 
tain the instant petition, it must be estab- 
lished that either the parties still reside or 
had last resided ‘together within the limits 
of territorial jurisdiction of the said Court 
We have already pointed out thatthe peti» 
tioner herself had pleaded that matrimonial 
home of the parties was at Warangal-3, Kazi- 


“pet, Andhra Pradesh and at the said place 


they had last resided together. It is not ne- 
cessary to quote the oral evidence given by 
the petitioner-wife in view of the fact that 
at the time of the trial she had stuck to her 
case that matrimonial offences were „com 
mitted by the respondent at Warangal-3, 
Kazipet and at the said place she had last 
resided with her. husband till she had escap- 
ed and reached Calcutta in Sept., 1973. 

4. Section 45 of the Indian Divorce Act 
makes Civil P. C., 1908 applicable to pro- 
ceedings under the said Act. Therefore, we 
propose to direct under O. 7, R. 10 of te 
Code return of the petition under S. 10 fo 
presentation to the proper Court, 

5. We accordingly reject the Reference 
made by the learned District Judge, set asid 
his judgment and decree and direct the sai 
Court to return the petition under Section 1 
of the Indian Divorce Act for presentatio 
in the Court in which it should have been 
instituted. We make it clear that the findings 
and observations made on merits of the 
eases of the respective parties will not b 
binding upon the parties in future proceed- 
ings, if any, between the parties, There 
be no order as to costs. 

. 6 Let. the records be sent down expedi- 











` tiously. 


SHARMA, J.:— I agree. 
AMITABHA DUTTA, J.:— I agree, 
: Order accordingly, 
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`” ANIL K. SEN’ AND S. N. SANYAL, JJ.: 

M. L. Bajaj, Petitioner v. Mustt. Rashika 
Khatoon, Opposite Party. A 

C. R. No. 744 of 1979, D/- 5-10-1982. 

W. B. Premises Tenancy Act (18 of 1956), 
S. 17 — Liability of tenant to deposit rent 
accruing after filing of suit — Tenant not 
jin arrears of rent when suit was filed is still 
liable to deposit subsequent rent. AIR 1967 
Cal 185, Overruled. i 


It is difficult to accept the contention that 
the obligation sought to be imposed by the 
latter part of sub-sec. (1) of S. 17 is contin- 
gent upon there being arrears prior to the 
suit which would entail an obligation under 
the first part thereof. That apart; on the 
scheme of the statute it is quite evident that 
the legislature wanted the tenant to discharge 
his rent liability so long as he enjoys the 
benefit of his statutory tenancy. So long as 
no suit or proceeding for his eviction is in- 
stituted he is to discharge that obligation 
either by paying the same to the landlord 
or depositing the same with the Rent Con- 
troller. Once, however, a suit or a proceed- 
ing for his eviction-is instituted the statute 
prescribes the new mode contemplated by 
Sec. 17. But the object still remains the 
same, namely, in order to enjoy the benefit 
of the statutory protection the tenant must 
discharge his rent liability to the landlord, 
AIR 1967 Cal 185, Overruled; AIR 1965 SC 
1909, Rel. on; AIR 1973 Cal 410 and (1960) 


64 Cal WN 880, Expl. (Para 5) 
Cases Referred: Chronological Paras 
AIR 1973 Cal 410 4,7 
AIR 1967 Cal 185 3, 4, 6, 7. 
AIR 1965 SC 1909 3. 8 
AIR 1964 Cal 105 3 


(1960) 64 Cal WN 880 ; 6 


S. C. Bose, R. N. Das and S. Mazumdar, 
for Petitioner; Sudhir Das Gupta and 
Subhendu Sekbar Roy, for Opposite Party. 


ANIL K. SEN, J.:— A short point in- 
volving interpretation of sub-section (1) of 
Section 17 of the West Bengal Premises 
Tenancy Act, 1956 (hereinafter referred to 
as the said Act) raised in this Rule issued 
on „a revisional application has been: referred 
to the Division Bench by our learned brother 
P. K. Banerjee, J. 


2. The Rule was obtained by the tenant/ 
defendant in a.suit for eviction and is di- 
tected against an order dated Jan. 17, 1979. 
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. M. L. Bajaj v. Rashika Khatoon 
. passed by the learned -Chief Judge, City Civil 


‘the said sub-section and necessarily he 


the said Act, in not appreciating 
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Court, Calcutta, allowing an application 
under S. 17- (3) of the said Act, filed by the 
plaintiff/opposite party thereby striking + out 
the defendant’s defence against delivery of 
possession. His defence against delivery of 
possession was so struck out because of his 
failure to deposit amounts equivalent ,to 
monthly rent for several months pending 
the suit but subsequent to its institution’ in 
accordance with the latter part of sub-sec- 
tion (1) of S. 17 of the said Act. In strikiag 
out the defence against delivery of posses- 
sion the learned Chief Judge overruled the 
contention raised on behalf of the defendant, 
to the effect that since the defendant was 
not in default in payment of rent prior to 
the suit he was under no obligation to depo. 
sit any arrears in terms of the first part of 
had 
no obligation either to deposit any amount 
equivalent to monthly rent for the months 
subsequent to the suit which obligation could 
have arisen only in continuity of the obliga- 
tion imposed by the first part. It was so 
overruled when the learned Chief Judge held 
that although the defendant was not, in 
default in payment of rent at the time of 
institution of the suit, which had been in- 
stituted solely on the ground of reasonable 
requirement, his subsequent failure to depo- 
sit rent on 19 occasions pending. the suit 
within time in terms of the latter part of 


‘sub-section (1)‘of S. 17 would attract the 
provision of S. 17 (3) of the said ‘Act. 


3. Appearing in support of this Rule, 
Mr. Bose has raised the same contention 


“which: was unsuccessfully raised before the 


learned Chief Judge and which he claims 


„was erroneously overruled by the said Judge. 


According to Mr. Bose the learned Chief 
Judge misread the provision of S. 17 (1) of 
that the 
two parts of that sub-section are not inde- 
pendent of each other and tenant’s Liability 
under the latter part thereof does not arise 
unless he is in default in payment of rent. 
prior ‘to the suit and as such, has suffered a 
liability to deposit arrears in terms of the 
first part of that sub-section. Mr. Bose 
wants us to read S. 17 (1) of the said Act 


to mean and contemplate a process of depo- 


sit in an uninterrupted chain which origi- 


‘nates only on the existence of pre-suit: 


arrears; in his view.only where a tenant/- 
defendant is in arrears prior: to the suit, 
Sec. 17 (1) of the said Act has its applica- 
tion and requires him to pay or deposit the: 


„entire such arrears together with the arrears: 
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that may have accrued subsequent thereto 
up to the end of the month previous to that 
in which the deposit or the payment is being 
made and then continue to go on depositing 
an amount equivalent to monthly rent for 
current months subsequent thereto. Mr. 
Bose contends that the obligations imposed 
by the two parts of this sub-section are so 
interlinked that the latter has been made 
contingent upon the former, so that in a 
given case —as is the case now before us — 
where the tenant/defendant had incurred no 
obligation to pay or deposit any amount 
contemplated by the first part, no question 
arises for him to continue to pay or deposit 
any amount whatsoever in terms of the latter 
part of that sub-section. Reliance is placed 
by Mr. Bose on a Single Bench decision of 
this Court in the case of Harendra Nath 
Chatterjee v. Sailendra Krishna Saha, AIR 
1967 Cal 185, which well supports his con- 
tention. Reliance is also placed by Mr. Bose 
on certain observations made by the differ- 
ent Judges constituting the Special Bench in 
the case of Siddheswar v. Prakash Chandra, 
AIR 1964 Cal 105 and the observations of 
the Supreme Court made in the case of Kalu- 
ram v. Baidyanath, AIR 1965 SC 1909. In 
support of this Rule Mr. Bose incidentally 
raised another point which had not been 
raised in the Court below. The point so 
raised is to © > effect that the tenant/defen- 
dant having raised a dispute as to the exist- 
ence of relationship of landlord and tenant 
between the parties in his defence, the Jearn- 
ed Chief Judge could not have allowed an 
application under S. 17 (3) of the said Act 
and. struck out his defence against delivery 
of possession without first deciding the said- 
dispute. 


4 Mr. Dasgupta appearing on behalf of 
the plaintiff-landlord has contested both the 
points thus raised by Mr. Bose. According 
to Mr. Dasgupta upon plain reading of sub- 
section (1) of S. 17 of the said Act, it would 
be evident that the obligation imposed by 
the latter part of it, is not contingent upon 
there being arrears prior to the suit which 
invokes the liability under the first part of 
that sub-section; the two parts of that sub- 
section are not inter-dependent in that way 
so that even if there be no arrears prior to 
the suit, which is required to be paid or 
deposited in the manner prescribed by the 
first part of that sub-section yet the statute 
contemplates that the tenant/defendant must 
g0 on paying and/or depositing the current 
rent in a manner prescribed by the latter 
part of that sub-section. According to Mr. 
Dasgupta- the decision of the:learned single: 
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Judge in the case of Harendra Nath v. Sailen; - 
dra (supra) stands overruled by a later Bench: 
decision of this Court in the case of Gouri > 
Shankar v. Mrinalini, AIR 1973 Cal 410. In 
his turn Mr. Dasgupta has relied upon cer- 
tain observations of the Special Bench as 
also of the Supreme Court in the cases relied 
on by Mr. Bose in contending that those 
decisions instead of supporting the contention | 
of Mr. Bose go against him. So far as the 
sccond point raised by Mr. Bose is concern- . 
ed, Mr. Dasgupta has contended that no; 
such dispute as to relationship had really’ 
been raised and in any event such an objec- 
tion not having been raised at the hearing 
of the application under Sec. 17 (3) of the 


‘said Act, Mr. Bose should not be permitted 


to raise ‘such a point at this stage. 


5. The first point raised by Mr. Bose is 
of some importance and has been carefully 
considered by us. We are, however, unable 
to accept such a contention in view of the 
scheme of the Act and the clear terms of 
sub-section (1) of S. 17 thereof. Lf we are 
to accept such a contention, then we have 
to hold further that S. 17 (1) would have 
no application unless one of the grounds in 
support of the claim for eviction is default 
contemplated by S. 13 (1) (i of the said Act, 
That, however, would be apparently contrary 
to the clear terms of the sub-section when.. 
it speaks of “On a suit or proceeding being 
instituted by the landlord on any of the 
grounds referred to in S. 13”. The legisla- 
ture, therefore, expressly provided that the 
obligation imposed by S. 17 (1) of the said 
Act has to be discharged by a tenant/defen- 
dant in every suit or proceeding for eviction 
based on any of the grounds referred to in 
Section 13. The first part when it speaks 
of ‘for the period for which the tenant may 
have made default? contemplates that the 
liability under that part may not arise in all 
cases; it would arise only when there exists 
default prior to the suit. But the obligation 
imposed by the latter part of that sub-section 
is unconditional when it provides that in 
every such suit the tenant must ‘continue to 
deposit or pay month by month by 15th of 
each succeeding month a sum equivalent to 
the rent at that rate’. Therefore, on the 
language ‘of this sub-section the latter part 
may have its application even when the first 
part is not attracted and as such one is not 
contingent upon the other. The words ‘shall 
thereafter’ merely connote the point of time 
when the payment or the deposit under the 
latter part is to be made not making it de- 
pendent on the obligation imposed by the 
first part. Hence it is difficult for us to 
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accept the contention of Mr: Bose that the 
obligation sought to be imposed by the latter 
part of that sub-section is contingent upon 
there being arrears prior to the suit which 
would entail an obligation under the first 
part thereof. That apart, on the scheme of 
the statute it is quite evident that the legis- 
lature wanted the tenant to discharge his 
rent liability so long he enjoys the benefit of 
his statutory tenancy. So long as no suit 
or proceeding for his eviction is instituted 
he is to discharge that obligation either by 
paying the same to the landlord or deposit- 
ing the same with the Rent Controller. 
Once, however, a suit or a proceeding for 
his eviction is instituted the statute prescribes 
the new mode contemplated by Section 17. 
But the object still remains the same, namely, 
in order to enjoy the benefit of the statutory 
‘protection the tenant must discharge his rent 
liability to the landlord. The contention put 
forward by Mr. Bose cannot be accepted 
consistently with this scheme because in that 
event in every case where a suit or proceed- 
ing for eviction against a tenant is instituted 
on any ground other than the ground of 
default or where the tenant/defendant had 
not been in arrears prior to the suit, he 
would cease to have any obligation whatso- 
ever to pay rent to his landlord so long such 
a suit or proceeding continues to be pend- 
ing. That certainly in our view is not con- 
templated by the legislature in enacting the 
material provision. 


. 6 We would now proceed to consider 
the different decisions cited before us. We 
have already indicated that the decision of 
a learned single Judge of this Court in the 
case of Harendra Nath v. Sailendra (AIR 
{967 Cal 185) (supra) well supports the con- 
tention of Mr. Bose. In that case, the learn- 
ed Judge was relying upon the observations 
of Banerjee, J., in the case of R. Jaiswal v. 
R. S. Shaw, (1960) 64 Cal WN 880. Inter- 
preting the first part of sub-section (1) of 
S. 17, Banerjee, J., observed: “The tenant is 
not certainly called upon to make any depo- 
sit under the first part of S. 17 (1) unless he 
is in default in payment of rent for any 
month or months. The words “including a 
period subsequent thereto up to the end of 
the month previous to that in which the 
deposit or payment is made”, in my opinion, 
do not introduce any liability for payment in 
cases where there wasno default. The words 
“including” and “thereto” linked up such 
payment with payment of rent in default”. 
In Harendra’s case the learned Judge not 
only relied on upon the aforesaid observa- 
tion but proceeded to extend the same by 
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linking up the second part of that sub-seo- 
tion with the first part when he observed: 
“Now, there being no default, there cannot 
be a period subsequent thereto, just as notic- 
ed in paras 8 and 9 ante. By parity of rea- 
soning, therefore, there being no default 
there can be no period thereafter too. “In 
other words, as contended by Mr. Bose, the 
learned Judge was interpreting the words 
“and shall thereafter continue to deposit” to 
mean that those words inextricably link up 
the second part with the first part so muck 
so that if the first part is not applicable the 
second part would not arise at all. We have 
given our reasons hereinbefore why the two 
parts of sub-section (1) of S. 17 cannot be 
read in such a way. The observations of 
Banerjee, J., relied on by the learned Judge 
were the observations made in interpreting 
the first part of that sub-section which re- 
quires the tenant to deposit all arrears for 
the period he may have made default includ- 
ing therein the period subsequent thereto up 
to the end of the month previous to that in 
which the deposit or payment is made. Ac- 
cording to Banerjee, J., that contemplates a 
composite deposit which would include the 
extended period and necessarily if there be 
no period of initial default there can be no 
question of adding the extended period 
thereto. With respect to the learned Judge 
deciding Harendra’s case, we are unable to 
agree with' him that the said reason assigned 
by Banerjee, J., can be the reason for inter- 
linking the two parts of sub-section (1) io 
the manner suggested by him and make the 
latter part contingent upon the first. A fair 
teading of the sub-section as enacted on its 
terms, does not support such a view. Though 
on the language used, the second limb of 
the first part of the sub-section had been 
made an integrated part of the first limb 
thereof as indicated by Banerjee, J., that is 
not the position with the second part. Ip 
enacting this sub-section the legislature in- 
tended the second part to be applicable even 
where the first part has no application. 
Even Banerjee, J., himself did not meaa that 
when in concluding he held that the tenant 
in that case had been “depositing rent since 
the month of June, 1958, in Court under the 
provision of the second part of Sec. 17 (1) 
and he has not made himself liable to the 
penalty under S. 17 (3) of the Act, for non- 
observance of the second part of Sec. 17 (1) 
of the Act”. If reasons given by Banerjee, J., 
would link up the two parts of sub-sec. (1) 
in the mannér contemplated by the learned 
Judge deciding Harendra’s case it would not 
have been necessary for Banerjee; J., to re 
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“ae bf the second part of S. 17 (1) in setting 
asido te order striking out the defence. 


7. Coming next to consider the Special 
‘Bench decision in the case: of Siddheswar 
Pal, it should be pointed out at the very out- 
‘set that the Special Bench was not called 
‘upon to consider or decide a point in the 
“form now raised before us. In that case the 
‘suit ‘was based on the ground contemplated 
“by S. 13 (1) (k) of the Act. The only ques» 
‘tion which was considered by the Special 
Bench was as to whether deposit of rent for 
“current months pending the suit with the 
“Rent Controller would constitute payment to 
‘the landlord within the meaning of S. 17 (1) 
“prior to its 1965 amendment, Though two 
‘of the Jearned Judges held it to be so, the 
‘majority held it otherwise. When we read 


“the judgments delivered by the Judges con- 
‘ sisting the Special Bench closely, we find 
‘that they are unanimous on the point that 


a tenant-defendant has a liability under Sec- 
„tion: 17 (1) to go on depositing month by 
‘month an amount equivalent to monthly. 
-rent pending the suit irrespective of whether 
-he is in arrears prior to suit. Bose, C. J. 

observed: “If there be no arrears at the time 
xof the service of the writ of summons or no 

arrear accrues within one month of the ser- 
«vice of the writ of summons, the tenant has 

‘to go on depositing in Court or paying to 
.the. landlord the monthly rent as it accrues 
. due after the expiry-of one month from the 
service of the writ within the 16th of the 
: pext month”. That apart it has been rightly 

pointed out by Mr. Dasgupta that if Sec- 
‘tion 17 (1): of the said Act is to be inter- 

preted in the manner suggested by Mr. Bose 

_then the Special Bench could not have up- 
-held the order striking out the defence of 
the tenant/defendant in that case for non- 
: compliance with the second part of that sub- 

section, when there being no default prior 
oto the suit the first part was not attracted. 
„This decision, therefore, instead of- support- 
ing -the contention of Mr. Bose or the view 
. taken by the learned Judge.in the case of 
. Harendra v. Sailendra (supra) goes against 

-the same by necessary implication and it 
Was rightly pointed out as.such-by P. N. 
Mukherjee, J., in the Bench decision in the 


,¢ase of Gouri Sankar v. Mrinalini, AIR 
+ 1973 Cal 410. : 
© 8. In-our view, the Supreme Court in 


t Kaluram’s- case’ (AIR. 1965 ‘SC 1909) - has 
t clarified the entire position- when it was s ob- 


` t@erved (para 15): - zt. e 
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“Section 17 deals with suits. or . proceed- 
ings in which the landlord claims eviction 
on any of the grounds referred to in S. 135° 
and as we have already noticed, Section 13. 
affords protection to the tenants against evic- 
tion, permits the landlord to claim eviction 
only if he can place his claim on one or the 
other of the clauses (a) to (k);-that is to say, 
it is only if one or the other of the condi. 
tions prescribed by the said clauses is prov- 
ed that the landlord can claim to evict his 
tenant. Default in the payment of rent is 
one of these clauses, but there are several 
other clauses referring to different causes of 
action on which eviction can be claimed by 
the landlord and it is to all these cases tha? 
Section 17 (1) applies. It is thus clear that 
normally when a suit is brought for eviction 
the tenant would have to comply with the 
requirement of S. 17 (1).” 

9. Though both these decisions were cited 
before the learned Judge in Harendra’s case, 
he failed to appreciate the true principles 
underlying them. Our learned brother P.K. 
Banerjee, J., in referring the present case to 
us has, therefore, rightly doubted the correct- 
ness of the decision in Harendra’s case. Jn 
this view, we must hold that in Harendra’s 
case the learned Judge was not correct in 
his interpretation of the second part of Sec- 
tion 17 (1) of the Act and the contention of 
Mr. Bose based primarily on the said deci- 
sion cannot be accepted. We must hold 
that the learned Chief Judge was, therefore, 
right in overruling the objection raised on 
behalf of the tenant/defendant that there be 
ing no default prior to the suit bis subse- 
quent failure to deposit rent in accordance 
with the second part of S. 17 (1) of the Act 
would not attract the provisions of S. 17@) 
of the Act. 

10. So far as the second point raised, by 
Mr. Bose is concerned, it appears to us that 
the tenant/defendant at no stage did raise 
any specific dispute as to relationship. 


‘Admittedly no such dispute was. raised by 
‘filing any application under ` sub-section (2) 


of S. 17 of the said Act. Though strong 
reliance is placed by Mr. Bose on para 4 of 
the written statement the averments made 
in the said paragraph do not specifically 
raise any such dispute as to relationship, 
Though we may agree with Mr. Bose that 
iņ a case where a dispute as to such relation» 
ship between the parties is raised.it is neces- 
sary for the Court to decide the dispute. be- 
fore the tenant/defendant’s defence -against- 


. delivery of; possession could.be .struck owt, 


that question does not really arise in ihe 
present case.for the simple -reason that. no: 
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such dispute was raised eitber in the, written 
statement or by filing an application- under 
sub-section (2) of S. 17; moreover no such 
‘issue was raised in the objection to the plain- 
tiffs application under S.. 17 (3) of the Act. 
11. For reasons given, both the’ points 
yaised by Mr. Bose in support of this revi- 
sional application fail and the application, 
therefore, fails. The Rule is discharged. 

There will be no order for costs. 

S N. SANYAL, J.:— I agree. 
Revision dismissed. 
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B. C. RAY, J. 
Aparna Basumallik, Petitioner v. Bar 
Council of India and others, Respondents. 
C. O. No. 4645 (W) of 1982, D/- 14-9-1982. 


(A) Advocates Act (25 of 1961), Ss. 7 Œ) 
and (i), 24, 49 — Rules framed under S. 49 
by Bar Council of India (1975), R. 1 (9 — 
Rule is not ultra vires of rule-making powers 
conferred on Bar Council of India. 

Rule 1 (c) of Rules framed by Bar Coun- 
_cil of India in 1975 is not ultra vires of the 


rule-making powers conferred upon Bar 
Council of India under S. 49. (Para 12) 
The Bar Council of India has been em- 


powered to lay down the standards of edu- 
‚cation in consultation with the Universities 
and it has also been empowered to make 
‘tules for discharging its functions under this 
Act and one of its functions includes laying 
down standards of legal eduction. Therefore 
it cannot be said that the rules framed by 


the Bar Council of India are in excess of the 


, Powers conferred on it by S. 49 of the said 
Act, It cannot also be said that’S. 7 (h} and 
(i) and S. 24 (1) ©) Gii) do not empower 
‘the Bar Council of India to frame rules and 
as those provisions have been referred to 
‘while framing the rules by the Bar Council 
_of India, ‘the rules are ultra vires of the 
‘powers conferred by S. 49 <1) (d): The 
power to make rules for efficiently carrying 
out the purpose of the Act also includes 
within it the power to lay down . standards 
“of legal education including the standards 
‘that have been specified in R. 1 (c). 

. (Para 12) 


(B) Advocates Act (25 of 1961), Ss. 7, 24,' 


49 — Rules ‘framed under S. 49 yy -Bar 
* Council of India (1975), R. 19` Enrol- 
+ ment of candidate as advocate — _- Rule. of: 


‘Bar. Council barring private-student to be 
` IZ/IZ(E446/82/JIS 
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enrolled: as. advocate 
-~ University ini its curriculum — Non-collegiais 
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‘not ‘incorporated . by 
student .passing Final LL.B. examination. — 
High Court cannot direct Bar Council te 
enrol non-collegiate student as advocate — 
Rule 1 (e) is mandatory. (Constitution 07 
India, Art. 226). 

Private or Don-collegiate student who had 
passed Final LL.B. examination without 
attending college cannot be enrolled as an 
advocate as per R. 1 (c) and it would not be 
an excuse that the University from which 
such student passed did not remodel its cur- 
riculum according to the Rule as framed by 
Bar Council of India but it incorporated the 
rule and amended its regulation according 
to the rule after such private student had 
passed the Final LL.B. examination. ft 
could not also be said in such a case that 
the University was not informed of the afore- 
said rule and as soon as it was informed it 
amended its regulations. It was more so 
when the Rules were published in the, 
Gazette. 


To practise the jokan of law as an 
Advocate is a right conferred on the persons 
fulfilling the requirements laid down in the 
Advocates Act 25 of 1961. In other words 
it is a right conferred by a statute and as 
such if there is any non-compliance of tha 
essential requirements laid down by the. sta- 
tute and also the statutory rules which are 
undoubtedly part of the statute, then High 
Court on mere consideration of hardship or 
working injustice because: of the Univer ` 
sity’s lack of taking steps in remodelling its 
curriculum in the light of the rules framed 
by the Bar Council of India, cannot issue a 
mandate directing the authorities concerned 
‘to make an -order which is.contrary te the 
provisions of the Act and the Rules. Rule | 
(c) specifies the standards of legal education 
to be followed in the Universities for recog: 
nition of the degree of Jaw. Thus it canno} 
be held to be directory. These rules are 
mandatory inasmuch as these are in accord» 
ance with the provisions of S. 7 Œ) and (i) 
and also S. 49-(1) (d) of the Act. A person 
holding law degree is under obligation to 
conform and/or to comply with all the re» 
quirements laid down in the statute and tho 
rules framed thereunder in order to enable 
‘him to get his name enrolled in the State 
‘Roll and‘ to practise as an advocate under 
the Advocates Act. AIR 1976 SC 376 and 
AIR- 1980 SC 1457, Disting. {Para 13) 
Cases. Referred: - Chronological Paras 
‘AIR 1980 SC 1457: G00). 3 SCC 202: 1980 

Lab -F€ 746. J (13 
AIR: 1976 SC 376 > - Pie OP a tee RS 
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- Nani Coomar Chakraborty, §. K. Banerjee 
and B. P. Banerjee, for Petitioner: P. K. Sen 
Gupta with Bhudeb Bhattacharya, for the 
Bar Council of West Bengal; S. B. Bhunia 
with A. Nandi, for Bar Council of India; 
S. Mukherjee with H. Barua, for University 
ef Calcutta. 


ORDER :— This application is at the im 
stance of the petitioner challenging the vali- 
dity of the letter dated 19-2-82 communicat- 
` ing the decision of the State Bar Council on 

the basis of the decision of the Bar Council 

of India that the petitioner’s application for 
enrolment in the State Bar Council’s roll to 
practise as an Advocate has not been enter- 
tained as she did not fulfil the conditions 
laid down in R. 1 (©) as framed by the Bar 

Council of India under Ss. 7 (h) (i), 24 (1) (9) 

(iii) and (iii) (a) and S. 49 (1) (d) of ths 

Advocates Act, 1961 and she was asked to 

collect the enrolment fee of a sum of Rupees 

250/- deposited by her with the Bar Council 
' of West Bengal. The petitioner has stated 

in her petition that she passed the B. A. 

Examination in 1972 from the University of 

Calcutta and thereafter she passed the M. A. 

Examination from the Calcutta University in 

Political Science and also in Modern History 

from Rabindra Bharati University. It has 

been stated that after obtaining the aforesaid 
degrees the petitioner in accordance with 

R. 33 of the Rules framed by the Calcutta 

University commenced her studies for LL.B. 
. Course in order to become a practising Ad- 
vocate after completing the LL.B. Course 
and after passing the Final LL. B. Exam- 
ination from the University of Calcutta. It 
is stated that she was to appear in the Pre- 
liminary Law Examination in 1976 but due 
to some difficulties the said examination was 
held sometime in 1977 and she duly passed 
the Preliminary Law Examination. She also 
passed the Intermediate Examination in Law 
after appearing in 1979 as the examination 
which was due to be held in 1978 could not 
be held owing to some disturbances and 
finally she being a batch of 1978-but due to 
the examination being not held in 1979 and 
was held in March, 1980 she appeared in the 
Final Examination in Law and duly passed 
fhe same. Thus she became a Law Graduate 
from the Calcutta University. it has been 
stated that after obtaining provisional certi- 
ficate from the University of Calcutta she 
applied in the form prescribed to the respon 
dent No. 2, the Bar. Council of West Bengal, 
with a deposit of necessary fee of Rs. 250/- 
for admission and enrolment as ‘an Advocate. 
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This application form was numbered aa 
File No. 441/81 dated 11-2-81. It has been 
stated that the respondent No. .2 suddenly 
changed the application form for admission 
as an Advocate sometime in June, 1989 and 
since then it began to issue the changed ap- 
plication forms with instruction to apply in 
the new application forms instead of the old 
application forms which were issued before 
June, 1980. The petitioner, however, in the 
column mentioned “N. C.” that is Non- 
Collegiate. Thereafter the impugned letter 
dated 19-2-82 was sent to the petitioner in- 
forming her that her application for enrol- 
ment as an Advocate in the State Roll main- 
tained by the State Bar Council has been 
refused for non-compliance of certain provi- 
sions of the Advocates Act, 1961. 


2. It has been challenged in this_applica- 
tion that the Bar Council of India whith 
has been empowered to make rules providing 
the standards of education in law in consul- 
tation with the Universities in India. But 
the University did not indicate either in their 
curriculum or in the rules framed im connec- 
tion with the study of law _fhat a private, 
student even if he or she passes the Final: 
Law Examination and becomes a Law Gra- 
duate will be debarred from practising in 
Court unless he or she attends a regular 
course of studies for a period of three years 
under the University in any University Law 
College. It has been submitted on behalf of 
the petitioner that R. 35. clearly provides 
that private female candidates after studying 
law and without attending classes may appear 
in the examinations in law and after being 
successful they will be entitled to get 
law degree from the Calcutta University. It 
has been submitted that the petitioner being 
hag 
been imposed by framing rules pursuant te 
the provisions of S. 49 (1) (d) more parti- 
cularly the rule in sub-rule (c) of R. 1 to the 
effect that flaw graduate who has not attend- 
ed regularly the requisite number of lectures, 
tutorial classes and most courts in Law 


‘College recognised by a University shall not 


be permitted to be enrolled according to the 
provisions of S. 24 of the said Act and also 
to practise the profession of law and his er 
her such degree shail not be recognised for 
this purpose by the State Bar Council or for 
that the Bar Council of India. It has, thers 
fore, been submitted that this restriction 
which is putported to have been introduced 
by the aforesaid rule cannot affect the peti- 
tioner. more so because the Calcutta Univer- 
sity adopted at its meeting this condition 
embodied in R. 1 (c) as a proviso to R. 35 
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eometimes in May, 1980 when the petitioner 
bad already appeared in the Final LL.B. Ex 
amination and obtained the degree. It has 
been also submitted that this rule particular- 
iy the conditions that have been embodied 
in R. 1 (c} are ultra vires of the rule-making 
power conferred by S. 49 (1) (d) of the said 
Act and as such it is declared to be a void 
one and so unenforceable. It has also been 
submitted in this connection that S. 7 (1) Œ) 
and (i) which merely confers power on the 
Bar Council of India to promote legal edu- 
cation and to lay down standards of such 
education in consultation with the Univer- 
tities in India imparting such education and 
the State Bar Councils, and sto recognise 
Universities whose degrees in Jaw shall be a 
qualification for enrolment as an Advocate 
does not entitle the Bar Council ~t India to 
frame rules. Thereafter also other submis- 
sions are made in this regard in the writ ap- 
plication. 


3. On 1-6-82 after hearing the petitioner 
this Court directed the petitioner to intimate 
the Bar Counsil of India and the matter was 
fixed for hearing a week thereafter. 


4 An A. O. has been filed on behalf of 
respondent Nos. 2 and 3 sworn by one Sri 
Chittaranjan Dey, the Assistant Secretary of 
the Bar Council of West Bengal. It has been 
stated in para 5 of the said A. O. that the 
Bar Council of West Bengal is a State Bar 
Councit.as constituted under Section 3 of the 
Advocates Act, 1961, and it is a body corpo- 
wate under the provisions of the said Act. 
ft has further been stated that the State Bar 
Council cannot but act under the general 
supervision and control of Bar Council of 
India and the rules framed thereunder and 
the Bar Council of India controls and 
governs the functions of each of the State 
Bar Councils including that of West Bengal 
and also Jays down standards of Legal 
Education whose degrees in law shall be a 
qualification for enrolment as an Advoeate, 
With regard to the statements made in para- 
graph 5 of the writ application it has been 
stated that Rule 35 of the rules regulating 
permission to appear as non-collegiate stw- 
dents at the LL.B. Examination of the Cab 
cutta University for prosecuting legal educa- 
tion by women students and not for enrol- 
ment as Advocates under a State Bar Coun- 
cil Ht has also been stated in paragraph 9 
of the said A. O. that the mere passing of 
LL. B. examination of any recognised Univer 
sity does not confer any right to any candi- 
date to be enrolled as an Advocate in the 
Roli of the State Bar Council and: the enrol 
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ment rules as framed by the Bar Council of 
India is necessary to be complied with under 
the Advocate’s Act, 1961 for enrolment as 
an Advocate on a State Roll and the State 
Bar Council bas no say in the matter. H 
has been further stated therein that the 
University may formulate the rules and re: 
gulations or confer degrees for legal educa- 
tion but the Bar Council of India lays dows 
the standard necessary for enrolment as Ad- 
vocate on a State Roll. Ht has also been 
stated in paragraph 10 of the said affidavit 
that the copferment of a degree of law would 
not entitle one to become an Advocate and 
as it appeared that the petitioner bad not 
undergone the course of study in law by re- 
gular attendance at the requisite number of 
lectures, tutorials and moot Courts in a col- 
lege recognised by a University but had only 
secured a law degree as a non-collegiate stu- 
dent nor having the opportunity of attending 
lectures, moot Courts etc. necessary for the 
Preparation of enrolment as an Advocate. It 
has been further stated that this wilk be clear 
from her declaration against item No. 7 (1) 
of the application form for enrolment as an 
Advocate wherein she declared against that 
column “N. C.” “University of Calcutta”. H 
has been farther stated in: paragraph 11 that 
the State Bar Council. has not changed the 
application form for admission as an Advo- 
cate all of a sudden in June 1980 but the 
same has been changed in dué course acting 
under the instruction incorporated by the 
Bar Council of India after the approval 
thereof and the same has been introduced ip 
June, 1986. It has also been averred in 
paragraph 13 of the said A. ©. that as the. 
petitioner could not fulfil ‘he conditions as 
laid dowr in Rule i (c) framed by the Bar 
Council of India under Ss. 7 (hy and (i), 
24 (1) (c) (iii) and (iiia) and 49 (1) (d), the 
enrolment committee of the said State Bar 
Council respondent No. 3 was unable to 
enrol the petitioner as an Advocate in its 
meeting held on 27-2-1981. The action pro- 
posed to be taken by the enrolment commit- 
tee of the State Bar Council in the matter 
of enrolment application of the petitioner 
Smt. Aparna Basu Mallick -was ratified by 
the Bar Council of India in its meeting held 
on 25th and 26th July, 1981. It has been 
further stated in paragraph 14 that the pre- 
sent rules of the Bar Council of India as 
revised had been published in the Gazette 
of India on 6-9-1975 in Part HE Section 4 
(pages 1671 to 1697) on which date the said 
rules came into force The other portions 
of the affidavit being not relevant, for our 
Present purpose are not recited herein. - 
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5, Mr. Chakraborti, appearing on behalf 
of the petitioner has- made a four-fold sub- 
missions before this Court. 
mission is that the petitioner having ap- 
‘peared in the preliminary law examination 
in accordance with the provisions of Regula- 
gon 35 framed by the Calcutta University 
-entitling 2 private woman candidate to ap- 
_pear in the law examination without attend- 
. ing’ lectures, tutorials, moot -Courts and also 


other requirements and having duly passed. - 


all the three examinations held by the Cal- 
eutta University and the last final examina- 
‘tion which was scheduled to be held some- 


time in 1979 was held in March 1980 and - 


the having been successful and haying been 
admitted to the Degree of Bachelor of Law 
by the Calcutta University, the State Bar 
Council is not entitled to deprive her of. the 
benefit of the degree by refusing to enrol her 
‘in the State roll maintained by the State Bar 
Council and thereby denying her permission 
to practise the profession of law as an Ad- 
vocate. It has been submitted by Mr. Chakra- 
borty in this connection that even assuming 
for argument’s sake that the impugned rule 
as embodied in R. 1 (c) laying down the 
standard of legal education to be borne by 
the University. had been duly met, still then 
as the same was not: embodied - and/or in- 
corporated in the curriculum and/or in the 
. prospectus embodying the rules -for legal 
studies in-law- colleges maintained under the 
University of Calcutta, the petitioner who 
has been duly permitted’ to appear as a pri- 


vate student, i.e. a non-collegiate student | 
in all the three examinations held by the Cal- ` 
cutta University should not be debarred from ~ 
having the benefit of the said degree by deny- 


ing her on the basis of the aforesaid rule 
“framed by the Bar Council of India to -be 
enrolled as an Advocate and to practise as 
such. If there is any default on the part. of 
the University to follow: the standard pre- 
scribed by the Bar Council of India in fram- 
ing the aforesaid rule, the Bar Council of 
Jadia may take appropriate steps against the 
University but the petitioner. who was a stu- 
dent and who duly passed the law examina- 
_ tions and obtained the law degree should not 


be prevented from the benefit of “being 
‘enrolled and also of practising ‘as an Advo- : 


cate. 


@ The second branch of Mr. Chakra- 
Gorti’s submission is that the rule that has 
Geen framed Iaying down the standard. of 


-{égal education and recognition of degrees in | 
. faw for admission as- an; Advocate, more | 
#articularly Clause (©) of Rule, 1 is, in excess, .. 
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or in .other.-words;. ultra vires the powers con- 
ferred upon the- Bar -Council of India ; undep 
Section 49 (1) (d) -of the Advocates Act, 
1961, . H -has been submitted an this .connec- 
tion that the making of that rile laying down 
that condition cannot under any circum- 
stance be taken fo be as one laying down 
“standards of legal education to be observed 
by the Universities: in India”. Mr. Chakra- 
borti further submitted that the standards as 
referred to in -that section as well as in Sec- 
tion 7 (h), refers to the curriculum or course 
of studies to be followed by the Universities 
in the conferment of degrees in law. It does 
not include within its fold the laying down 
of the condition that a student has to at- 
tend the requisite number of lectures, moot 
Courts etc. Therefore, this Rule is ultra vires. . 
of the rule making powers conferred on the 


7. The 3rd branch of Mr. Chakraborti’s 
submission is that Section.7 (h) which enume- 
rates the functions of the Bar. Council--of 
India, states that its function would be. “to 
promote general education. and to lay down 
standards of such education in consultation 
with the Universities in India imparting such 
education and the State Bar. Council.” ~ It 
has been submitted by Mr. Chakarborti that 
even if it is assumed for argument’s.sake. that 
by laying standards the conditions- that have 
been specified in Rule 1 (c) can be done iby 
the Bar Council of India still then there, is 
nothing to.show and more so because it ap- 
pears from the affidavit sworn. on behalf.jof 
the University of. Calcutta by ifs Registrar 


_Sri-Pratip Mukherjee in paragraph 14 that 


they were. not consulted as appears from the 
papers before framing the’ aforesaid rules by 
the Bar Council of India. It has, therefore, 
been contended by Mr. Chakraborti that. this 
tule cannot be enforced so far as this parti- 
cular case is concerned, It has also been sub- 
mitted by Mr. Chakraborti that Section .24 
prescribes the conditions which are required 
to be fulfilled by a person in order to entitle 
himself to be admitted as an Advocate in_ the 
State Roll. Sub-section 1 .(1) (c) (tii) of Sec- 
tion 24 provides that after 12th March, 1967 
a person after undergoing a 3 year: course 
of study in law from any University in India 
recognised for the purpose of this Act_ by 


‘the Bar Council of India is entitled to have 


himself admitted as an Advocate on a State 
Roll. The petitioner has already obtained 
the law degree from the Calcutta University 


Whose degree is recognised by the. Bar Coun- 


cil of India for this purpose and as such apart 
from ‘anything else it is imperative on . the. 


‘Bar Council of India and for that the, State 
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Bar Council to allow the application made: 


by the petitioner and. to grant her necessary 
permission for enrolment as an Advocate on 
the State Roll and to permit her to pracie 
law as a profession. 


.. 8&8. Mr. Chakraborty has lastly submitted 
that Rule 1 of the rules framed by the Bar 
Council of India laying down the norms of 
legal education to be followed in the Univer- 
sities in order to entitle the holders of the 
degrees to be enrolled as an Advocate in the 
State Roll, does not empower: the Bar Coun- 

‘cil of India to frame rules with regard to 
Clauses (h) and (i) of Section 7 as well as 
with regard to Section 24 (1). (c) Gii) and (a) 
of the said Act as-these provisions do not 
empower the Bar Council of India to frame 
rules and as such the impugned rule that has 
been framed pursuant to the provisions of 
this Act are also bad and unenforceable. 


9. Mr. P. K; Sen Gupta appearing on 
behalf of respondent Nos. 2 and 3 i.e. the 
‘State Bar Council and the Enrolment Com- 
‘ mittee of the Bar Council of West Bengal 
- Bas, on-the other hand, submitted that the 


‘conferment of law degree oñ a particular 


woman candidate even though. she has not 
‘attended any colleges of the University but 
appeared in the law examination of the 
‘University as a private candidate, has nothing 
to do with her enrolment as an Advocate 
“under. the Advocates Act inasmuch as to be 
enrolled im the State Roll she has to conform 
‘to the norms and/or the essential require- 
‘ ments that has been provided.in Section 7 
read with Section 24 and also the rules 
framed under Section 49 (1) (d) of the Advo- 
cates Act, 1961. It is merely because the 
University has conferred. a law degree on a 
candidate does not ipso facto entitle him/her 
to be enrolled: in the State Roll unless and 
until he/she complies with the other require- 
ments specified by the aforesaid sections and 
i the rules framed thereunder by the Bar Coun- 
cil of India. It has been submitted in this 
connection by Mr. Sen Gupta that the Bar 
Council of India has been empowered by 
the Advocates Act, 1961 to lay down the 
` standards’ and professional conduct 
etiquette of Advocates and to promote legal 
education and to Iay down the standards of 
education in consultation with the Univer- 
‘sities of India imparting such education and 
the State Bar Councils and also to recognise 
Universities whose degrees in law shall be a 
qualification for enrolment as an Advocate 
wand for that purpose to -visit and inspect 
“Universities. It has also been provided in 
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Advocate on a:Statėè Roll has to conform 
to the conditions laid down-'in- Section. :24. 
Therefore, mere obtaining a degree from the 
Calcutta University is not the sole qualifica- 
tion to be acquired for the purpose '+of 
enabling her to get enrolled of her name: in 
the State Roll and in this connection Mr.:Sen 
Gupta referred to the provisions of S: %;{i) 
which says that degree in law “shall be, a 
qualification for enrolment as an Advocate,” 
‘Mr. Sen Gupta therefore urged that amongst 
other qualifications one of the qualification 
is the obtaining of a degree in law. The.)se- 
cond branch of Mr. Sen Gupta’s argument 
is that this rule was framed by the Bar Coun- 


cil of India as early as in 1975 and it was 


also published in the Gazette of India. There- 
fore the Calcutta University has to comply ' 
with this requirement if it wants that students 


_ Obtaining law degree from this University 


may be enrolled in the State Roll for practis- 
ing as Advocates. It has been submitted ‘by 
Mr. Sen Gupta that if the University does 
not conform to the standard as provided: in 


` these rules the consequences will be. the Bar 


Council of India and for that the State Bar 
Council is not under any obligation to per- 
mit ‘her to practise law as profession ‘by 
having her name enrolled in the State Roll. 

10. It has been lastly submitted by Mr. 


-Sen Gupta that the statement that has been 


made in paragraph 14 of the A. O. sworn-on 


“behalf of the University by its Registrar ‘can- 
‘not be of any avail in view of the fact that 


those rules were made by the Bar Council 
of India and were published in the Gazette 
of India which the Calcutta University ought 


‘to have taken notice of and ought to hdve 


incorporated in their curriculum of studies 
in law. . As this has not been done by ‘the 
University, that cannot be an excuse that the 
students, who have been allowed to appear 
in law. examination as a private candidate 
without attending classes, - on obtaining ' the 


- Iaw degree be permitted to practice in law 
‘on consideration of the great hardship that 
‘will be caused to kim or her for no fault 


of his or her. 


` ii. Mr. Bhunia appearing on behalf “of 
the Bar Council of India, respondent No. 1, 
adopted the argument of Mr. Sen Gupta and 
urged before this Court by referring to the 
provisions of Section 24 (1) (œ) (iii) that a 
person shall be qualified to be admitted as 
‘an Advocate on a State Roll after 12th day 


“of March, 1967 after undergoing “ a 3-year 


‘course’ of study in Iaw. from any ‘University 
_ This’ clearly provides that a‘ stu- 
dent has to undergo a 3-year course of study 
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in’ any college of law recognised by the 
University of Calcutta in this particular case. 
Im other words, Mr. Bhunia has submitted 
before this Court that this provision enjoins 
that a person who has not studied that 3-year 
course in any law college under the Univer- 
sity of Calcutta or in other words who has 
appeared like the petitioner without attend- 
ing any class in an affiliated law college as a 
student cannot have the benefit of this provi- 
sion. Mr. Bhunia has drawn the attention 
of this Court im this connection by referring 
to Section 7 G that conferment of a degree 
by a University whose degree is recognised 
by the Bar Council of India is one of the 
qualifications for enrolment as an Advocate 
and this is not the sole qualification for this 
purpose. In this connection Mr. Bhunia has 
also. referred to. Section 49 (1} (af), (ag) and 
{ah} which lays down respectively the mini- 
mum qualifications required for admission te 
a course of degree in law in amy recognised 
University, meaning the admission to a de- 
gree college in law and also studying law for 
the prescribed period, the class ar category 
of persons entitled to be enrolled as advo- 
cates, and the condition subject to which am 
advocate shall have the sight fo practise zs 

the circumstances under which a person shall 
be deemed to practise as an advocate im 2 
Court. Mr. Bhunia has submitted referring 
to all these provisions that these are the 
matters with respect fo which the Bar Coun- 
cif of India ‘is empowered to make rules, and 
the instant rule more particularly Rule t (e) 
laying down the standard cannot under any 
circumstances be regarded as im excess oF 
ultra vires of the powers of making rules 
conferred by Section 49 (1) (d) of the said 
Act. Mr. Bhunia submitted that the instant 
rule is not ultre vires but intra vires of the 
rule making powers. conferred on the Har 
Council of India and the petitioner having 
not conformed to that requirement has been 
rightly denied permission to have her name 
enrolled in the State RoR for practising a8 
an Advccate, 


12. The first question that requires to be 
éecided is whether the Bar Council of India 
is compatent by virtue of the rule making 
power conferred on it under Section 49 of 
the said Act to frame rules laying down the 
standards of Tegal education to be observed 
by the Universities and whether the rule that 
has been framed laying down the standards 
of legal education by the Bar Council of 
India in 1975 including Rule f (c) is within 
the rule making power conferred on it. Un- 
doubtedly Section 49 (1) (d) in its foot note 
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mentions “general power of the Bar Council : 


of India to make rules.” Section 49 (1) 
states that the Bar Council of India may 
make rules for discharging its functions undeg 
this Act, and in particular, such rules may 
Prescribe and in Clause (d) the standards of 
Tegal education to be observed by Univer- 
sities in India and the inspection of Univer- 
sities for that purpose. Therefore, the Bar 
Council of India has been vested with powers 
to make rules in order to enable it to dis- 
Charge its functions that has been conferred 
on if under the Act. The functions of the 
Bar Council of India have been specified in 
Section 7 of the Act. Clause (d} of that sec- 
tion empowers the Bar Council of India to 
Tay down standards of professional conduct 
and etiquette for advocates. Clause (h) which 
is relevant for our purpose also empowers 
the Bar Council of India to promote legal 
education and to lay down standards of such 
education in consultation with the Univer- 
Sities in India imparting such education and 
the State Bar Councils and Clause (i) to re- 
cognise Universities whose degree in law shall 
be a qualification for enrolment as an advo- 
cate and for that purpose to visit and inspect 
Universities. Therefore the power to makel 
rules for efficiently carrying out the purpose’ 
of this Act as has been stated on behalf of 
the Bar Counci! of India also includes within 
it the power to lay down standards of legal 
education including the standards that have 
been specified in Rule 1 (c). The argument! 
of Mr. Chakraborti (is) that S. 7 (h) and (i) 
and Section 24 (1) (c) Gil} do not empower 
the Bar Council of India to frame rules and 
as those provisions have been referred to 
while framing the rules by the Bar Council 
of India, the rules are ultra vires of the 
powers conferred by Section 49 (1) (d). This 
argument, in my opinion, is not sustainable 
for the simple reason that the Bar Council 
of India has been empowered to lay down 
the standards of education in consultation 
with the Universities and it has also beem 
empowered to make rules for discharging its 
functions under this Act and one of its 
functions includes laying down standards of 
legal education. Therefore it cannot be said 
that the rules impugned as framed by the 
Bar Council of India are in‘excess of the 
powers conferred on it by Section 49 of the 
said Act. I am, therefore, unable to accept 
this submission of Mr. Chakraborti that the 
impugned rule is ultra vires of. the rule 
making powers conferred upon the Bar Coun- 


ci} of India under Section 49 of the said Acti 


I am constrained to hold that the rule that 


has been framed is, in my opinion, not ultraj 
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vires but intra- vires the rule making powers 
conferred by the Bar Council of India. 


13. The next question that poses itself 
for consideration is whether the petitioner 
who has duly obtained a law degree from the 
University of Calcutta is entitled to have 
her name enrolled in the State Rol and the 
order impugned which has been annexed as 
Annexure B to the writ application reject- 
ing her application for enrolment in the State 
Roll is a valid and proper order or not. To 
decide this question it is necessary fo con- 
sider the definition of Advocate as made in 
Section 2 (1) (a). “Advocate” means an 
Advocate entered in any roll under the pro- 
visions of this Act. Therefore a person in 
order to be termed as an advocate must not 
only possess a degree in law but must have 
his name entered in any roll maintained under 
the provisions of this Act viz., either the roll 
maintained by the Bar Council of India or 
the roll maintained by the various State Bar 
Councils termed as State Roll. Section 6 
(1) (a) recites that one of the functions of 
the State Bar Council is to admit persons 
as advocates on its roll. Section 24 provides 
the requirements to be fulfilled by a person 
in order to get himself or herself admitted 
as Advocate on State Roll. Section 24 (1) © 
(iii) provides that a person after 12th day of 
March 1967 after undergoing a 3 years 
‘course of study in law from any University 
in India recognised by the Bar Council of 
india and who fulfils other conditions as may 
be specified by the rules made by the State 
Bar Council under this chapter will be ad- 
mitted as an advocate in the State Roll. Sec- 
tion 7 (i) provides further that the degree of 
a recognised University shall be one of the 
qualifications for enrolment as an advocate. 
The Bar Council of India has been empower- 
ed to lay down standards of legal education 
to be followed in the Universities whose de- 
gree will be recognised by the Bar Council 
of India and pursuant to that power as I 
have said hereinbefore the Bar Council of 
India has framed rules in 1965 (19757?) lay- 
ing down the standards of legal education. 
One of the standards that has been specified 
in Clause (c) of Rule 1 is that the degree 
has to be obtained after prosecuting the 

“course of study in law by attending requisite, 
number of lectures in a college recognised 
by a University. Therefore to entitle a pet- 
son to have himself enrolled this require- 
ment has to be complied with. The poti- 
tioner, in this case, did not attend college 
but she appeared in all the three tier of 
law examinations as a private student pur- 
uant to regulation 35 framed by the Cal- 
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catta University. She became successfnl and 


obtained LL.B. degree in 1980. [ is also a 
fact as is evident from the statements made 
in the affidavit sworn on behalf of respon- 
dent No. 4 by the Registrar of the Calcutta 
University that the petitioner was due to ap- 
pear in the final LL.B. examination in 1979 
but as the examination was not held in that 
year she appeared in March, 1980 and pass- 
ed the final LL. B. examination It has beea 
stated that it does not appear from fhe ro- 
ords of the University that the Bar Coun- 
cil of India amended rule in Part TV in con- 
sultation with this University. It has been 
further stated that since the legal education 
is conducted on the advice of the Bar Coun- 
cil of India, the University amended R. .33 
by its notification No. CSR/31/80 dated 17-6- 
1980 whereby it has been provided that the 
women candidates allowed to appear as nog- 
collegiate students at the LL. B. examination 
shail be informed in advance that they shall 
not be eligible for enrolment as advocates 
and the degree to be awarded to them shall. 
bear an inscription to the effect that they 


have obtained the degree as non-coflegiate 


students. It was tried to be contended that 
since this proviso debarring a non-collegiate 
woman student after obtaining law degrea 
from practising legal profession and enrolling 
in the State Roli, cannot be made applicable 
to the case of the petitioner as she obtained 
the degree long before the introduction of 
this amended regulation. {Tt has also been 
submitted in this connection by referring fo 
the decision reported in AIR 1976 SC 376 
that the petitioner having been allowed to 
appear in the law examinations and having 
been conferred the law degree, cannot be de- 
barred from the benefit of practising as an 
advocate. it has: also been submitted that if 
there is any default in compliance with the 
requisite conditions and/or standards Jaid 
down by the rules framed by the Bar Coun- 
cil of India, the University should be pena- 
lised and not the petitioner. I am unable to 
accept this part of the argument in spite of 
the fact that the University did not follow 
the standard of education in law that has 
been laid down in the aforesaid rule by the 
Bar Council of India and did not make its 
curriculum accordingly. But I cannot be 
unmindful of the fact that fo practise the 
profession of law as an Advocate is a right; 
conferred on the persons fulfilling the ro- 
quirements laid down in the Advocates Act 
1961. In other words it is a right conferred 
by a statute and as such if there is any non- 


compliance of the essential requirements taid 


down by the statulo and also the statutuey 
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rules which are undoubtedly part of the. sta- 
tute, then this Court on mere consideration 
of hardship or working injustice because of 
the University’s lack of taking steps in re- 
modelling its curriculum in the light of the 
rules framed by the Bar Council of India, 
cannot issue a mandate directing the auth- 
orities concerned to make an order which is 
contrary to the provisions of the Act and 
the rules. I have already held hereinbefore 
that the impugned rule is intra vires and as 
the said rule specifies the standards of legal 
education ‘to be followed in the Universities 
for recognition of the degree of law, it can- 
not be held to be directory as has been urged 
by Mr. Chakraborti. These rules are, in my 
opinion, mandatory inasmuch as these are in 
accordance with the ‘provisions of S. 7 (h) 


and (i) and also Section 49 (1) (d) of the | 


Act. A person holding law degree is under 
obligation to conform and/or to comply 
with all the requirements laid dewr in the 
statute and the rules framed thereunder in 
order to enable him to get his name enrolled 
in the State Roll and to practise’ as an advo- 
cate under the Advocates Act. I have 
already said that right to practice as an ad- 
vocate is a statutory right and this statutory 
right has to be claimed after complying with 
the necessary pre-requisites. Therefore I am 
unable to accept the submission that has 
been made by Mr. Chakraborti. I cannot 
also accept the submission of Mr. S. Mukher- 
jee appearing on behalf of the Calcutta 
University that they were not informed prior 


to 12-5-1980 that unless these conditions as” 


laid down in the aforesaid rule framed ‘by 
the Bar Council of India are observed the 
holder of the LL.B. degree — the degree 
conferred by the Calcutta University — will 


not be recognised by the Bar Council of. 


India and no permission will be granted for 
enrolment of the candidate’s name as an Ad- 


vocate in the State Roll for practising as an | 


Advocate. This argument on the face of the 
clear provisions of the statute is not sustain- 
able as, in my opinion, it is totally devoid 
of any merit, 
not but observe in this connection that the 
Calcutta University should have been aware 
of. the provisions of the Advocate’s Act which 
was published in 1961 and alsa “of the rules 
franied by the Bar Council of India which 
were published in the Gazette as early as in 


1975 and should have taken steps accordingly 


in moulding its curriculum or studies of law 
in colleges affiliated to the University of Cal- 
cutta.. Had this been done, this petitioner 


would not have suffered as I have said -here- - 


- $nbefore. The. decision -cited- in AIR 1976 


Aparna -Basumallik: v, Bar Council. of India ;;- 1. 


I am really sorry and I can- ' 


AIR- 


SC 376, in.my opinion, can: have -no. applica- , 
tion to the present case as the facts of ‘that. - 
case are entirely different from the facts. of 
the instant case. In that case the appellant 
came before the Supreme Court challenging 
the steps taken by the Kurukshetra Univer- 
sity purported to debar him from appearing 
in, Part II Law Examination to be held ia 
May 1973 because he did not have requisite 
percentage in attendance while appearing in 
Part I examination and thereby committed 
fraud. It was held by the Supreme Court 
that this ought to have been detected before 
he was allowed to appear in the Part I-ex- 
amination, but-the authorities of the univer- 
sity did not.scrutinise the form and did not 
deduct the percentage and he was allowed to 
appear in the Part I examination which he 
duly passed. It has therefore been observed 
as follows (at p..381): 


“Tf the Universities authorities acquiesced in 
the infirmities which the admission form cop- 
tained and allowed the candidate to appear 
in the Examination then by force of the 
University Statute the University had no 
power to withdraw the candidature’ of the 


’ candidate.” 


In the instant case there is no question of 
withdrawal of the candidature of the candi-. 
date from appearing in the examination. 
Therefore this case has got no application. 
The other decision cited in (1980) 3 SCC 202: 


. (AIR 1980.SC 1457) merely holds that the 


terms and .conditions of service are intended 
to be construed reasonably and too technica} 
a view ‘can defeat the. essential spirit and in- 
tent embodied.in them. This observation 
has also got no application in the facts of 
the present case as- it does not concern the 
terms and conditions of the service of the 
petitioner. ` 


14. It appears from the communication 
being Annexure B to the writ petition made 
by the Bar Council of West Bengal that in 
accordance with Section 26 of the Bar Coun- 
cil Act the Bar Council referred the applica- 
tion for admission of the petitioner as an 
Advocate to the Bar Council of India as i? 
did not agree to allow the application fog 
pon-compliance ` with the rules’ framed by 
the Bar Council of India and the Bar Coun- 
cil of India, it appears, also endorsed the 
view that ‘has been taken by the ‘State Bag 


. Council: in accordance with the provisions 
F of: ‘Section. 26 of ae said Act. 


15: For the ı reasons aforesaid the: submis- 


- gions advanced on behalf: of the petitione» 
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having.. failed this: application fails and: is 
disrnipsed, 


Application dismissed; s 


. AIR 1983 CALCUTTA 45 

‘ANIL K. SEN AND S, N. SANYAL, JJ. 
“Biman Kumar Biswas, Petitioner v. M/s. 
Commercial Engineering Corporation. Pvt. 
Ltd. and others, Opposite Parties. 

.C. O. No, 2240 of 1982, D/- 14-9-1982. 

- Civil P. C. (5 of 1908), S. 60 (1), Pro- 
viso (i) Attachment of salary 
Exemption from, on expiry of 24 months of 


attachment — Period of 24 months starts 
from the date of initial attachment — Review 


of assessment of attachable portion of salary 
does not extend period of 24 months. 


Where a portion of the judgment-debtor’s 
salary is attached in execution of a-money 
decree and subsequently the attachable por- 
tion of the salary is enhanced on review, the 
review of assessment of attachable portion 
of the salary does not extend the period of 
limitation of 24th months which starts 
running from the date of initial attachment, 
and the: salary of the judgment debtor is 
entitled to exemption from any further at- 
tachment. (Paras 4, 7) 

It is clear that eyen ‘where a part of the 
attachable: portion of the salary is attached 
continuously of intermittently for a total 
period of ‘24 months, the judgment debtor is 
entitled to the exemption prescribed. It is 
not necessary that the entire attachable por- 
tion of thé salary should be subjected to such 
attachment: before the judgment debtor be- 
comes entitled to the’ exemption. (Para 4) 


“A dectee holder may from time to time 
either on the ground of enhancement of 
salary or on any plea of mistake seek review 
of the assessment. of the attachable portion 
of the judgment debtor’s salary and if. the 
period. of 24 months is to be calculated from 
every ‘such date of review or re-assessment, 
the exemption contemplated by the proviso 
may never be available to a judgment debtor. 

. (ara 5) 

“It cannot be said that on review of assess- 
ment of attachable portion of salary - the 
original, order of attachment merges: in the 
order passed on review.. Once a portion of 
judgment debtor’s salary is actually attached 
the period of 24 months starts running which 
can be, suppended ‘by Prime -attachment. 





a ZERREN ED 


- Biman Kumar v.: M/s. Commercial Engg. Corpn. Pvt. Ltd, 


ae 3 


“ea 4s 


“Robin Mitra with Sardar Amjad- Ali, 
Petitioner; Asish - Chandra ‘Bagchi, for Op- 
posite Party No. 1. 

ANIL K. SEN, J.:— This revisional ap- 
plication raises a short point witn regard to 
the proviso to Clause (i) in’ the first proviso 
to sub-section (1) of Section 60 of the Civil 
P. C. : 

2. The opposite party No. 1 obtained a 
money decree against a partnership firm op- 
posite party No. 2, and its partners including 
the present petitioner. That decree was put 
into execution in Money Execution Case 


No. 4/78. By an order dated November 23; 
1978, the executing Court attached a sum of ° 


Rs. 100/- from the salary of the judgment 
debtor petitioner with effect from December 
1978. On January 3, 1979, the decree holder 
opposite party No. 1 made a further applica- 
tion before the executing Court to the effect 
that a sum .of Rs. 300/- should be attached 


out of the petitioner’s salary since under 


Clause (i) of the proviso to sub-section (1) of 
Section 60 of the Code such portion of his 
salary could lawfully be attached. That ap- 
plication of the decree holder was allowed 


for” 


on September 13, 1980, when the executing -- 


Court directed that a sum of Rs. 300/- may 
be attached out of the salary of the judg- 
ment debtor petitioner. On December 3, 


1980, the present judgment debtor petitioner: - 
filed two applications before the executing ;-- 


Court. In one of these applications he pray- ` 


ed for review of the assessment of the por- 
tion of his salary determined to be attach- 


able and by the other he prayed for an order, 


exempting his salary from any further attach- 
ment .since his salary had been subjected to 
attachment in execution of one and the same 
decree for ‘more than 24th months; Obvi- 
ously, the petitioner sought for protection 
under the proviso to Clause (i) as aforesaid. 
The learned Judge in the executing Court re- 
jected both the said applications by an order 
dated May 5, 1981 and the. judgment debtor 
petitioner ‘sought for a further review of that 
order in so far as his prayer for exemption 
from further attachment had been refused, 
That application had been rejected by the 
executing Court by the order impugned. 
Hence, this -revisional application by the 
judgment debtor petitioner which is being 
heard on contest by the decree holder. _ 

3. The short- point, which has been raised 
by Mr. Mitra appearing in support of this 
revisional application for our consideration, 


is; as to whether when: the judgment debtor. 


- petitioner’s salary ‘had’ been subjected to an, 


attachment continuously for a period -of - 


more than- 24--months calculating the saie- 
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period on and from December t978, that is, 
the initial attachment for a sum of Rs. 100/- 
in execution of one and the same decree, his 
Salary is entitled to exemption from any 
further attachment. The learned Judge in 
the executing Court appears to have taken 
the view that it is only when the Court cor- 
rectly determines the portion of the salary 
liable to attachment and attaches the same, 
that the limitation of 24 months prescribed 
by the proviso starts to run. Since in the 
present case though a sum of Rs. 100/- was 
attached with effect from December 1978, 
yet the’ correct assessment of the attachable 
portion of the petitioner’s salary was made 
on September 13, 1980 when a sum of 
Rs. 300/- was directed to be attached and 
hence until a period of 24 months of attach- 
ment since that later date expires, the peti- 
tioner is not entitled to the exemption pre- 
scribed by the proviso. 


4. On a careful review of the material 
provisions in this regard we are unable to 
sustain the view taken by the learned Judge 
in the executing Court. In our considered 
opinion, such a view may well frustrate the 
very object of the proviso since a decree 
holder may from time to time eifber on the 
ground of enhancement of salary or on any 
plea of mistake seek review of the assess- 
ment of the attachable portion of the judg- 
ment debtor’s salary and if the period of 


|24 months is to be calculated from every ` 


such date of review of reasseSsments, the 
exemption contemplated by the proviso may 
never be available to a judgment debtor. That 
certainly was not the intention of the legisla- 
ture when it incorporated the proviso. More- 
over the learned Judge in the executing 
Court overlooked the express words used in 
the proviso and the clear implication thereof. 
{t would be useful fo refer to the terms of 
the proviso which may be set out as 
follows :— 

“(i) salary to the extent of the first four 
hundred rupees and two-thirds of the re- 
mainder in execution of any decree other 
than a decree for maintenance: 


Provided that where any part of such por-- 
tion of the salary as is liable to attachment 
has been under attachment whether con- 
tinuous'y or intermittently, for a total period 
of twenty-four months, such portion shall be 
exempt from attachment until the expiry of 
a further priod of twelve months, and, 
where such attachment has been made in 
execution of one and the same decree. shall. 
aiter the attachment has continued for a 


fotal period of twenty-four months, be finally 
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exempt from attachment in execution of that 
decree.” 


it is quite clear on the terms of this pro- 
viso that even where a part of the attach- 
able portion of the salary is attached con- 
tinuously or intermittently for a total period 
of 24 months, the judgment debtor is entitled 
to the exemption prescribed. It is not neces- 
sary that the entire attachable portion of t 
salary should be subjected to such attach- 
ment before the judgment debtor becomes 
entitled to the exemption. The clause ‘as is 
liable to attachment’ qualifies the term ‘por- 
tion of the salary’, that is, the attachable 
portion of the judgment debtor’s salary, & 
part whereof had been subjected to attach- 
That clause does not mean, as the 
learned Judge in the executing Court seems 
to think, that until the Court correctly de- 
termines what is attachable, the period of 
24 months does not start to run notwith- 
standing the fact that a part of the judgment 
debtor’s attachable portion of the salary had 
already been attached. The proviso, in oug 
view, cannot be read to convey any such im- 
plication as its terms clearly indicate other- 
wise.. 


5. Mr. Bagchi appearing on behalf of the 
decree holder sought to support the view 









‘taken by the learned Judge in the executing 


Court by putting forward twofold reasons. 
In the first place, according to Mr. Bagchi, 
the original order of attachment merges in 
the order passed on review and, therefore, it 
is the latter which must be treated to be the 
effective attachment so that the period of 
24 months must run from that attachment. 
Secondly, Mr. Bagchi contends that to take 
any view other than the one taken by the 
learned Judge in the executing Court would 
result in the decree holder being deprived of 
his right to attach the entire attachable por- 
tion of the. judgment debtor’s salary. We 
are, however, not impressed by either of th 
two reasons assigned by Mr. Bagchi. In th 
first place, it is wholly immaterial wheth 
the initial order of attachment merges wit 
the review order or not. The point for con 
sideration is not when or how the order wa 
made but if and when a part of the attach: 
able portion of the judgment debtor’s salar 











could be suspended by suspending actual ats 
tachment. Moreover, for reasons 


tention of Mr. Bagchi, that may lead to 
material frustration of the very object of the 
proviso. i 


1983 


6 So far as the second reason assigned 
by Mr. Bagchi is concerned, the simple 
answer is that every decree holder may well 
avoid the suggested loss or prejudice by 
taking out the attachment only upon a proper 
assessment of the attachable portion of the 
salary of the judgment debtor in accordance 
with law or even in a case where he seeks 
review of any such assessment, by suspend- 
ing the attachment pending disposal of his 
review application. 

7. For these reasons, we are unable to 
sustain the view taken by the learned Judge 
in the executing Court and we must uphold 
the claim of the judgment debtor petitioner 


that his salary earned the protectiow of total . 


exemption under the proviso to Clause (i) of 
the proviso to sub-section (1) of Section 60 
of the Code from attachment in execution 
of the present decree on the expiry of 24 
months of attachment calculated from De- 
cember 1978. The decision of the “learned 
Judge in the executing Court to the contrary 
is liable to be set aside since as an execut- 
ing Court it ceased to have jurisdiction to 
continue the attachment after the expiry of 
the said period of 24 months in view of the 
statutory provisions referred to herein before 
and we direct accordingly. 


& The revisional application, therefore, 
succeeds and is disposed of accordingly. 
There will be no order for costs. 


S. N. SANYAL, J.:— I agree. 
3 Revision allowed. 


AIR 1983 CALCUTTA 47 
PRADYOT KUMAR BANERJEE, J. 

Nripendra Kumar Mitra, Petitioner v. Smt. 
Amiya Dasgupta and others, Opposite Par- 
vjes. 

C. R. No. 1018 of 1981, D/- 25-6-1982. 

(A) W. B. Premises Tenancy Act (42 of 
1956), Sec. 29-B (as inserted by Act 52 of 
1976 and as amended by Act 36 of 1978) — 
Eviction petition under — Certificate from 
army authority filed not along with the peti- 
Gon but immediately after ifs receipt — 
Notice issued to tenant only efter filing of 
certificate — Petition is maintainable. 

(Para 5) 

Œ) W. B. Premises Tenancy Act (12 of 
1956), Section 29-B (as inserted by Act 52 of 
1976 and as amended by Act 36 of 1978) — 
Proceedings under — Maintainable at in- 
-stance of co-owner. AIR 1981 Cal 329, Dis- 
sented from. x 


GZ/HZ/D179/82/VVG 


“ Nripendra Kumar v. Amiya Dasgupta 


Cai. 47 


A co-owner is a co-owner Iņ respeci of 
the whole premises and is entitled to the pro- 
vision of Section 29-B for maintaining the 
proceeding. if a co-owner is an Air-Forcee 
Officer and is entitled to the provision of 
Section 29-B, it is no answer to~say that the 
other co-owners are not entitled to the bena- 
fit. ATR 1981 Cal 329, Dissented. from. 

(Para 7) 

{© W. B. Premises Tenancy Act (12 of 
1956), Section 29-B (4) (as inserted by Act 
52 of 1976 and as amended by Act 36 of 
1978) — Eviction petition -under — Tenant 
served with notice — Leave to defend how- 
ever not, obtained by tenant — Facts slated 
in the petition are deemed to be admifted by 
fenant — He cannot dispute reasonableness 
of requirement of landlord without obtaining 
leave to defend. (Paras 41, 13) 


Cases Referred: Chronological Paras 
AIR 1982 SC 25 10, 12 
AIR 1981 Cal 329 : (1981) 2 Cal LJ 94 7 
AIR {977 SC 1599 10 
AIR 1976 SC 2335 7, 18 

Tapan Kumar Dutta, for Petitioner; Mabi- 


tosh Majumdar and A. K. Ganguly, for Op- 
posite Parties. 

ORDER :— In this rule the petitioner 
challenges an order passed. under Section 29-B 
of the West Bengal Premises Tenancy Act. 
The case of the petitioner is that the peti- 
tioner is a tenant in respect of the flat con~ 
sisting of two rooms in the ground floor of, 
hofding No. 34, Subarban Park Road,’ 
Howrah at a rental of Rs. 175/- per month 
payable according to the English Calendar 
month, It is alleged that the petitioner was 
never served with a summon under S. 29-B 
of the West Bengal Premises Tenancy Act 
and. as such he was in the dark. He appear- 
ed before the Rent Controller on 4th March, 


- 1981 and prayed for time to file some docu 


ments which was allowed up to 18th March, 
1981. On i8th March, 1981 it appears that 
the petitioner filed written statement but no 
prayer was made for leave to contest the 
application under Section 29-B Q) of the 
West Bengal Premises Tenancy Act. There- 
upon the learned Rent Controller passed an 
order on 23rd March, 1981 allowing the peti- 
tioner’s application under Section 29-B of 
the Act and the order was made on the peti- . 
fiongr to vacate the premises by 31st March, 
1981. Being aggrieved by the said order, ihe 
petitioner moved this Court and obtained. the 
present rule. 

2. The petitioners. before. the Rent Con- 
troller herein are made: opposite parties, 
namely, 1. Sm. Amiya Daspupta, widow of 
Late Debendra Nath Dasgupta, 2. ShyamaF 


48 -Cal. 


Dasgupta and 3. Salil Dasgupta both sons 
af Late Debendia Dasgupta, 4. Sm. Pratima 
Daspupta, widow of Late Sisir Kumar Das- 
‘gupta, ` 5. Débapriya Dasgupta, son and 
6. Sm. Debarati’ Dasgupta is the daughter of 
‘Late Sisir Kumar Dasgupta. 


.3. Before.I deal with the point raised, it 
is convenient for me.to say that Sisir Kumar 
Dasgupta died on 28th Oct., 1979 leaving 
behind his wife, Smt. Pratima Dasgupta, 
Debapriya Dasgupta, son and Debarati Das- 
gupta —- daughter and his mother Sm. Amiya 
Dasgupta as his legal heirs. From the peti- 
tion, it appears which was filed sometime in 
10th Sept., 1980 that a notice was served 
on the petitioner for vacating the premises 
along with other co-sharers for the use and 
occupation of the opposite parties. The 
said notice was sent by registered post with 
A/D on 21st May, 1978 but the petitioner 
did not vacate the premises. In the mean- 
time, on 27th Oct., 1979, Sisir Kumar Das- 
gupta met with an accident and succumbed 
to his injury on 28th Oct., 1979. Sisir 
Kumar Dasgupta at that point of time was 
a Group Captain in the Air Force and after 
the accident and accidental death of - Sisir 
Kumar Dasgupta Sm. Pratima Dasgupta and 
her minor son and daughter were allowed to 
continue to stay: inthe said accommodation 
of Delhi up to 30th April, 1981. The Briga- 
dier Commandar, Calcutta, certified on 3rd 
Nov., 1980 that Pratima Dasgupta along 
with her minor son, Debapriya Dasgupta 
and daughter Kumari Debarati Dasgupta are 
co-owners landlords of the premises No. 34, 
Subarban Park Road and requires the pre- 
mises for their own use and occupation. AS 
I have already said that the application was 

filed on 10th Sept., 1980, the petitioner under 
` Section 29-B of the West Bengal Premises 

Tenancy Act appeared on 17th Nov., 1980 
‘but no certificate as required was produced 
on the date of filing of the said application. 
By order dated 10th Sept, 1980 the peti- 
tioner under Section 29-B was allowed to 
produce the same on 17th Nov., 1980. The 
petitioner opposite party filed the certificate 
under Section 29-B of the Act being dated 
3rd Nov., 1980 along with other papers. 
After the certificate was filed, notice ‘was 
sought to be served on the opposite party. 
Though notice could not be served, the epeti- 
tiotier applied for service on the opposite 
party afresh on the office address fixing 4th 
March, 1981. On that date -the petitioner 
appeared before the Court but no application 


was: made for leave to contést the proceeding . 


as is incumbent under Section 29-B (4) of 
the Act.. Thereupon an argument was ad- 


Nripendra Kumar vy, Amiya’ Dasgupta 


petitioner was not served with 
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vanced on 18th March; 1980 without pray- 
ing for leave to contest the application about 
the maintainability of the petition. The 
learned Rent Controller held that -as ‘no leave 
has been obtained, he cannot be allowed to 
contest the proceeding. On 29th March, 
1981 an order. was made in favour of the 
opposite parties. Hence the present applica- 
tion under Article 227 of the Constitution l 
of India. 

4. Mr. Tapan Kumar Dutta appearing 
for the petitioner argued and raised the 
following contentions. Firstly that the heirs 
of the late Group Captain of the Indian Air, 
Force being co-owners of the premises, Sec- 
tion 29-B of the West Bengal Premises 
Tenancy Act has no application and if at 
all, she will have to proceed in the matter 
along with oter co-owners under the gene- 


‘ral provision of law‘and the special provi- 


sion of Section 29-B of the Act is not ap- 
plicable. Secondly it is argued that as no 
certificate was filed along with the applica- 
tion, the application itself is not maintain- 
able in law. It is. further argued that no 
notice under Section 13 (6) of the West Ben- 
gal Premises Tenancy Act, 1956 has been 
served and the order of eviction cannot be 
made by the Rent Controller. 

5. Mr. Majumdar on the other hand con- 
tended that as no leave was granted under 
Section 29-B (4) of the Act, the petitioner ` 
cannot raise this question at al. Mr. 
Majumdar, however, argued that even before 


-the death of Mr. Sisir Kumar Dasgupta he 


along with other co-owners gave a notice for 
eviction. Mr. Majumdar further argued that 
the petitioner’s application is not maintain- 
able and is not tenable in law. The peti- ` 


tion was admittedly filed on 10th Sept., 1980 
- and the petitioner, Sm. Pratima Dasgupta, 
obtained the certificate from the authority 


only on 3rd Nov., 1980 and immediately was 
filed. At that stage the opposite party did 
not appear. After the certificate was filed, 
the petitioner was asked to deposit the fee 
for service of the notice. Therefore, in my 


- opinion, ‘there is no merit in the contention 


that the application is not maintainable in 
the absence of the certificate being filed along 
with the application under S. 29-B of the 
Act. The notice was issued only after the 
certificate was obtained from the Army Au- 
thority. 


6. It is argued by Mr. Dutta that the 
the petition 
upon which an order of eviction was made ’ 
along with the notice of summon which was, 
sent by registered post at his office address, | 


It appears from the record that. -the. notice- 
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AIR 1983 DELHI i 
FULL BENCH* 
AVADH BEHARI ROHATGL 
H. L. ANAND AND S. S. CHADHA, JJ. 


Satish Chandra Khandelwal, Petitioner v. 
Union of India and others, Respondents, 

Civil Writ Petn. No. 435 of 1980, D/- 6-2- 
1981. 


Delhi Municipal Corporation Act (66 of 
1957), Section 490 — Supersession — Reason- 
able opportunity — Show cause notice de- 
tailing all allegations of misdeeds by Corpora- 
tion — Request for extension of time for 
submitting explanation rejected — Held rea- 
sonable opportunity was given — Rejection 
of request for extension — Reasons need not 
be given for rejection. 


“On April 1, 1980, the Central Government 
issued a notice to the Delhi Municipal Cor- 
poration to show cause within 7 days why 
on the stated grounds it should not be super- 
seded. The Commissioner of the Corpora- 
tion received this notice. He delivered it to 
the Mayor of the Corporation. On April 3, 
1980, the Mayor made a request to the Cen- 
trat Government to extend the time for reply 
by 10 days more. The Government by their 
letter dated April 6, 1980, declined to extend 
the time. An urgent meeting of the Cor- 
poration was summoned for April 7, 1980, 
and an “interim” reply was sent to the Gov- 
ernment. In the reply a request for personal 


* In this case the Judges of the Full Bench 
differ in their views. The majority view 
is taken by A. B. Rohtagi and Chadha, JJ. 
and the minority view by H. L. Anand, J. 

The judgments are printed in the order 
in which they are given in the certified 
copy.—Ed.) 
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hearing, disclosure of documents, and ex- 
tension of time to file a further defence state- 
ment, was also made. The Central Govern- 
ment after considering the reply of the Cor- 
poration formed the opinion that the Cor- 
poration was not competent to perform its 
functions and had persistently made defaults 
in the performance of its duties and had 
abused its powers. So the Central Govern- 
ment by order dated April 11, 1980, super- 
seded the Corporation for a period of one 
year. 

Held (Per majority): 

Section 490 says that before making an 
order of supersession reasonable opportunity 
shall be given to the Corporation to show 
cause why the order of supersession should 
not be made. The statute is specific. It uses 
the expression “reasonable opportunity”. This 
is the principle of natural justice. The term 
denotes the minimum standards of fairness 
in the adjudicatory process embodying the 
specific requirements that the party affected 
must be heard and no man can be condemned 
unheard — audi alteram partem. What is a 
reasonable opportunity must depend on the 
circumstances of each case. There is no cut 
and dried formula. There are no hard and 
fast rules. There are no prescriptions which 
will lay down exactly what must, in .various 
divergent situations, be done. The principles 
and procedures are to be applied which, in 
any particular situation or set of circum- 
stances, are right and just and fair. Natural 
justice has been defined as ‘fair play in 
action’. It has been called as the ‘residual 
duty of fairness’. 

There was no unfairness. Seven day’s 
time to make a reply was enough. A meet- 
ing for April 5, 1980 had already been sum- 
moned, by notice dated March 28, 1980. 
This was the first meeting. It was convened 
for the election of the Mayor and the Deputy 
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Mayor. The question of drafting a reply 
could also be considered on that date. There 
was no bar in doing so. The Mayor had 
already asked the Commissioner to supply 
the requisite information. An urgent meet- 
ing of the Corporation was summoned for 
April 7, 1980 to consider the notice. On 
April 7, 1986 the Corporation met. It was 
resolved that an interim reply be sent and 
that sub-committee be appointed for drafting 
a fuller reply. Before the sub-committee 
could draft the reply the Centra} Govern- 
ment made the order of supersession on 
April 11, 1980. The substance of the thing 
is that a reply was actually sent. There was 
no substantial prejudice of which the peti- 
tioner can justly complain. A fair opportu- 
nity was given to the Corporation to answer 
the charges. They did answer them in a 22 
pages written statement. Point by point 
charges were replied. Everthing was answer- 
ed in substance. The substantial require- 
ments of justice were all observed. A rea- 
sonable opportunity was given. ‘This is the 
essence of justice. All that was required is 
that the Corporation should bave an op- 
portunity of submitting to the authorify by 
whose decision they are to be bound, such 
considerations and views as in their judg- 
ment ought to be brought before it. The 
Central Government satisfied the essential re- 
quirements of justice and fair play. The 
Corporation had a fair opportunity for cor- 
tecting and contradicting the relevant state- 
ments prejudicial to theis view. 


That a large number of documents were 
referred to in the course of the hearing is not 
a ground as would invalidate the order of 
supersession, The question is: Did the Cor- 
poration understand the charges brought 
against it? They are set out with sufficient 
particularity in the notice. AH the relevant 
documents, resolutions, proceedings, minutes 
were referred to by the Commissioner in his 
note which the Corporation had before it at 
the meeting of April 7, 1980. A copy of 
this note was placed on record during argu- 
ments, that the sub-committee appointed te 
draft a further reply require more informa- 
tion on April 8, 1980 which the Commis- 
sioner was unable to supply earlier than 
three days does not mean that the opportu- 
nity given by the Central Government was 
not reasonable. There was nothing further 
to say and show in reply to the show cause 
notice. All that was necessary had been said 
and done. 

The present order is a “speaking order” 
because it gives us the grounds on which 
‘the Central Government decided to dissolve 
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` the Corporation. he Court can quash the 


decision if it comes to the conclusion that 
reasons given are bad because they have no 
relation to the statutory heads of in- 
competence, persistent default or abuse of 
power. The outworn distinction between 
judicial, quasi-judicial and purely admin- 
istrative power will not prevent the Courts 
from reviewing the decision of the minister 
on the reasons stated by him and from 
seiting it aside where they feel strong re- 
pugnance to the decision on the material 
before them. 

The Government have stated in great de- 
tail the facts and circumstances which in their 
view are a good justification for the action. 
The order of supersession sets out all the 
facts detailed in the show cause notice. On 
these facts, which they found established on 
the material on the record before them in 
spite of the explanation of the Corporation, 
they made the order. On these facts they 
formed the opinion that the Corporation was 
guilty of persistent default, misuse of power 
and incompetence. They have not merely 
repeated the words of the section as has 
been done in some of the decided cases of 
municipalities. There are ‘objective facts’. 
There is ‘factual material’, On an evaluation 
of these facts the Government came to the 
conclusion as a matter of opinion that the 
Corporation ought to be superseded. Rea- 
sons are those necessary facts which may 
have weighed with the Government in 
arriving at the conclusion that the Corpora- 
tion is incompetent and a persistent defaulter 
in the performance of statutory duties. To 
ask for more will be making unreasonable 
requirements and imposing undue burdens. 
This will be to allow the concept of reasons 
“to run wild”. f (Para 35) 

The grounds for supersession are more 
than a mere statement of conclusion; they do 
state the salient reasons why it was neces- 
sary to supersede the Corporation. In the 
circumstances of the this case it was neces- 
sary, in the statement, to make a reference 


to the pleas raised by the Corporation and 


the reasons for their rejection, A general 
reference to the reply to show cause notice 
does appear in the reasons. There certainly 
was no need to’refer to the various matters 
of detail which in the absence of evidence 
to the contrary, had been taken into account 
when considering whether the Corporation 
ought to be superseded. (Para 42) 
` There was sufficient material before the 
Central Government on which if could find, 
as it did, that the Corporation is imcompe- 
tent to manage finances in a prudent fashion, 
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that it has persistently, defaulted in the per- 
formance of its duties, and it fas abused its 
powers. Of the abuse of powers two glaring 
instances are, the sale of Nimri staff quarters 
and the regularisation of demolitions. Sale 
of quarters is against the purpose cf the Act, 
even though the Corporation has the power 
to transfer property. Such a sale cannot ba 
said to be authorised or contemplated by the 
statute. As regards demolitions styled as 
“emergency excesses” the law cannot be 
altered by passing resolutions. So iong as 
building bye-laws are in force they have to 
be obeyed. There are no valid grounds for 
holding that the Central Government acted 
unreasonably within the meaning of S. 499. 
Case law discussed. (Paras 86, 87, 96) 


Per Anand, J. (dissenting) :— 

The request for extension was based on 
good reasons. the magnitude of the work in- 
volved, the time required for the purpose 
and the nature of the order sought to be 
made. Government did not squarely meet 
any of these reasons either in the order or 
at any earlier stage. A cryptic ceply tarning 
down the request was wholly arbitrary. It 
could not, therefore, be said that the Cor- 
poration had been given a reasonable op- 
portunity of being heard and, in any event, 
in view of the rejection of its reasonable re- 
quest for extension, it could not be said by 
any process of reasoning that it appeared 
that the opportunity was reasonable. 


If, therefore, the requirements of law were 
that the order must meet the public gaze and 
must inform not only the Municipal Coun- 
cillors but public in general as to why an 
order had been made, they were not told 
what the explanation of the Corporation was 
and why it was not acceptable, the legal re- 
quirement was, therefore, not satisfied. Case 
law discussed. (Paras 112, 115, 123} 
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Soli J}. Sorabjee, with P. H. Pareekh, 
Kailash Vasdev, Harish Salve, Arun Sinha 
and Gopal Subramanium, for Petitioner; 
M. K. Banerjee, Addl. Solicitor General of 
India with C. L. Chaudhary, Central Govt. 
Standing Counsel (for Nos. 1 and 2) and 
D. D. Chawla, Sr. Advocate with Maheshwar 
Dayal and N. K. Jain (for No. 3), for Res- 
pondents. 

AVADH BEHARI ROHATGI, J: 
(Majority view) :— The facts: This is a case 
of considerable civic importance. It raises 
questions of some nicety regarding the muni- 
cipal government of Delhi. 

2. By an order of the Central Govern- 
ment dated April 11, 1980, made under Sec- 
tion 490 (i) of the Delhi Municipal Corpora- 
tion Act, 1957 (the Act) the Municipal Cor- 
poration of Delhi (the Corporation) was 
superseded. As a result all the 100 Council- 
lors and aldermen of the Corporation vacated 
their offices. They became functus officio. 
During the period of supersession ail powers 
and duties of the Corporation were directed 


to be exercised and performed by the Com- 


missioner sf the Municipal Corporation 
under sub-section (2) of Section 490. All 
properties of the Corporation at once vested 
in the Central Government. The petitioner, 
Satish Chander Khandelwal, was elected as a 
councillor in the general elections te the Cor- 
poration on June 15, 1977, for a period of 
four years. He too had to vacate his office. 
He has brought this writ petition challenging 
the order of supersession by the Government. 
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3.. The Corporation was constituted under 
the Act as the municipal authority for Delhi 
and was entrusted with all the powers and 
duties of a local authority. To it is entrust- 
ed the ‘Municipal government of Delhi’. 
Section 3 of the Act establishes the Munici- 
pal Corporation of Delhi. The Corporation 
is a body corporate having perpetual succes- 
sion and a common seal with power to ac- 
quire, hold and dispose of property. Sec- 
tion 490 of the Act provides for supersession 
of the Corporation. 

It says: 

“(1) If, in the opinion of the Central Gov- 
ernment the Corporation is not competent to 
perform, or persistently, makes default in 
the performance of, the duties imposed on 
it by or under this Act or any other law or 
exceeds or abuses its powers the Central Gov- 
ernment may by an order published, together 
with a statement of’ the reasons, therefor, in 
the Official Gazette, declare the Corporation 
to be incompetent or in default ur to have 
exceeded or abused its powers, as the case 
may be, and supersede ‘it for such period as 
may be specified in the order: 

Provided that before making an order of 
supersession as aforesaid reasonable op- 
portunity shall be given to the Corporation 
to show cause why such order of superses- 
sion should not be made. 

(2) When the corporation is superseded by 
an order under sub-section (1),— . 

(a) all councillors and aldermen shall, on 
such date as may be specified in the order, 
vacate their offices as such councillors and 
aldermen without prejudice to their eligibility 
for election under Clause (d); 

(b) during the period of supersession of the 
Corporation, all powers and duties conferred 
and imposed upon the corporation by or 
under this Act or any other law shall be 
exercised and performed by such officer or 
authority as the Centra] Government may 
appoint in that behalf; _ 

(c) all property vested in the Corporation 
shall, until it is reconstituted, vest in the 
Central Government; 


(d) before the expiry of the period of 
supersession, eleotion shall be held for the 
purpose of reconstituting the Corporation. 

(3) An order of supersession made under 
this section together with a statement of the 
“the reasons therefor shall be laid before 
each House of Parliament as soon as may 
be after it has been made”. 

3. On April 1, 1980, the Central Govern- 
ment issued a notice to the Corporation to 
show cause within 7 days why on the stated 
grounds it should not be superseded. The 
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show cause notice contained the following 
statement of charges: 


NOTICE 


WHEREAS it has come to the notice of 
Central Government that the Municipal Cor- 
poration of Delhi (hereinafter referred to as 
the Corporation)— : 

(i) has persistently made defaults in the 
performance of the duties imposed on it by 
or under the Delhi Municipal Corporation 
Act, 1957 (hereinafter referred to as the Act) 
as detailed in the accompanying Annexure I; 

(ii) has abused its powers as detailed in 
the accompanying Annexure II, and 

(iii) has shown incompetency in the per- 
formance of its duties under the Act as de- 
tailed in the accompanying Annexure III. 


Now, THEREFORE, in pursuance of pro- 
viso to sub-section (I) of Section 490 of the 
Act, the Central Government hereby calls 
upon the Corporation to show cause within a 
period of seven days from the date of re- 
ceipt of this notice why an order superseding 
the Corporation under the said sub-sec. Œ) 
should not be made. 

By order and in the name 
of the President of India. 
(S. V. Sharan) 
Joint Secretary to the Govt. of 
India, Ministry of Home Affiairs. 
Dated 1st April, 1980 
NEW DELHI. 
Annexure I 


The Corporation failed to repay timely the 
principal and interest on the amounts grant- 
ed to it by the Central Government as de- 
tailed below, thereby violating mandatory 
provision of Section 194 of the Act. 

(Contd. on Col. 2) 
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Gi) Overdue instalment 
of principal ’ Rs. 
and interest to- 
wards repayment of 
loans and advances 
fo the plus) Rs. 


87,52,806.18 


415,44,000.00 





Corporation (Gene- 


ral Wing) Total: Rs. 502,96,806.18 





Gi) Overdue instal- 
ments of principal and 
interest on Government 
loans payable by the 
Delhi Water Supply and 
Sewage Disposal Under- 
taking. 

(iii) Overdue instal- 
ments of principal and 
interest on Government 
loans payable by the 
Delhi Eiectric Supply 
Undertaking. Rs. 57,72,24,000.00 


Rs. 16,91,95,355.00 


2. The Corporation failed to contribute its 
share to the extent of Rs, 2.25 crores towards 
the Employees’ Provident Fund, thereby 
violating Regulation 33 of Delhi Municipal 
Corporation Provident Fund Regulations Act, 
1962. 

3. The Corporation defaulted in deducting/ 
remitting the amounts payable by the Cor- 
poration to employees under the Additional 
Emoluments (Compulsory Deposit) Act, 1974 
thereby violating Section 6 read with S. 3 (b) 
of the said Act. 


4. The Corporation failed to fulfil its 
duties and prudently managing its finances, 
including those of its Undertakings by in- 
curring heavy deficits as indicated below :— 


General Wing of the Corporation (Rs. in lakhs). 


Year > Revenue 
1977-78 4921.24 
1978-79 5604.53 
1979-80 (RB) 7725.07 


Expenditure Deficit 
4992.52 71,28 
6377.49 772.96 
7096.60 628.47 @ 


@ This is a manipulated surplus 


Water Supply and Sewage Disposal Undertaking (Rs. in lakhs). 


Year Revenue 
1977-78 1149.89 
1978-79 1410.42 
1979-80 (RE) _ 1584.93 
Delhi Electric Supply Undertaking 
1977-78 1276.79 
1978-79 _ 1379.22 
1979-80 _ 8782.33 


Expenditure Deficit 
1530.47 380.58 
2071.97 661.55 
2571.43 986.50 
ý t 
(Rs. in lakhs). 
2473.03 1196.24 
2967.61 1588.39 
9751.17 968.84 
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The Corporation has been trying to dis- 
` guise this dismal state of its finances by ex- 
hibiting unreallstic and exaggerated estimates 


to its revenue receipts while adopting the 
budget estimates. 


ANNEXURE-IL 


1. The Corporation abused its powers in 
that, notwithstanding the financial con- 
straints, it created a large number of posts 
without making any efforts to lay down any 
yardstick/norms for creation of such posts 
er corresponding provision for raising fe- 
sources. The Corporation also made ad hoc 
appointments, as reported by P. N. Jain 
Committee, of 833 category ‘A’ posts, 
20 category ‘B’ posts and 9010 category ‘C’ 
posts, besides several other Class EV posts. 
These ad hoc appointments are continuing 
even beyond permissible period in violation 
of the instructions of the Government of 
India. 

2. The Corporation abused its powers in 
deciding to permit the use of municipal 
vehicles by Councillors and Aldermen for 
non-duty purposes ignoring the advice of the 
Solicitor General of India and also sought 
to regularise the misuse of vehicles by Chair- 
man of the Committee. 

3. In violation of provision of Sec. 105 
of the Act, the Corporation placed a sum 
of Rs. 20,000/- per annum as discretionary 
funds at the disposal of the Chairman, Stand- 
ing Committee and Rs. 1,800/- per annum at 
the disposal of the Chairman of each of the 
other Committees. 

4. The Corporation made seyeral irregular 
appointments agaiast the recommendations 
of the U. P. S. C. and without obtaining 
prior approval/confirmation from the Admin- 
istrator (Lt. Governor) thereby violating 
Sections 89, 96 and 97 of the D. M. C. Act, 
1957. i . 

5. The Corporation, contrary to the re- 
commendations of the Morarka Commission 
in para 4.10 (d) of Volume-6 of its report 
that the practice of contingency fund should 
be discontinued and that instead the Coun- 
cillors should draw up proposals for im- 
provements and new works in their respec- 
tive constituencies, in advance and within the 
financial limits, not only continued this prac- 
tice in the General Wing but exiended it to 
the Delhi Electric Supply Undertaking and 
Delhi Water Supply and Sewage Disposals 
Undertaking also thereby abusing its powers. 

6. The Corporation permitted reconstruc- 
tion without submission of building plans. 
in respect of premises demolished and ignor- 
ing the provisions of law and against the 
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advice of the Commissioner passed a resolu- 
tion causing deviation in the prescribed pro- 
cedure for proceeding against unauthorised 
constructions by providing that notices shall 
carry certain details about the compoundabi- 


dity of the unauthorised constructions and 
charges therefor etc. 
7. The Corporation abused its powers by 


approving the placement of order of about 
Rs. 1.30 crores on M/s. Trading Engineers 
against the advice of the Commissioner and 
against normal purchase procedure. 

8. The Corporation passed a resolution to 
sell the staff quarters in Nimri Colony to 
the occupants/allotiees ignoring the fact that 
the quarters were meant to serve as an 
amenity to serving staff. 

ANNEXURE-II. 


1. In the wake of such a poor resource 
position, grant of conveyance allowance to 
aS many as 170 categories of employees, 
irrespective of their job requirements, is an 
indication of incompetency of Corporation 
to manage its financial resources. 


2. The Corporation has been incompetent 
in that it failed to discharge the liabilities of 
private contractors amounting to over Rupees 
4crores and thereby shaking the creditworthi- 
ness of the Corporation in the minds of the 
public, 

- 3. The Corporation has been incompetent 
in that it diverted the plan allocations to 
non-plan expenditure.” i 


4, The Commissioner of the Corporation 
received this notice. He delivered it to the 
Mayor of the Corporation. On April 3, 
1980, the Mayor made a request to the Cen- 
tral Government to extend the time for 
reply by 10 days more. The Government 
by their letter dated April 6, 1980, declined 
to extend the time. In the meanwhile the 
Mayor required the Commissioner to furnish 


detailed information on the charges levelled 


in the show cause notice. 


5. An urgent meeting of the Corporation 
was summoned for April 7, 1980 and an ‘in- 
terim’ reply was sent to the Government. In 
the reply a request for personal hearing, dis- 
closure of documents, and extension of time 
to file a further defence statement, was also 
made. The Central Government after con- 
sidering the reply of the Corporation form- 
ed the opinion that the Corporation was not 
competent to perform its functions and had 
persistently made defaults in the perform- 
ance of its duties and had abused its powers. 
So the Central Government by order dated 
April 11, 1989, superseded the Corporation 


for a period of ene year. It is the validity 


a 
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of this ordér which is in question in this 
petition. ' ; 


6. We have heard from both sides lengthy 
arguments and an elaborate citation of au- 
thorities. This petition was heard for some 
time by two learned Judges of this Court 
(Prithvi Raj and H. L. Anand, JJ.). They 
differed on most matters argued before them. 
They referred the case to a larger Bench. 
This is how this Full Bench of three Judges 
was constituted to hear and decide this writ 
petition. 

7. The empowering enaciment defines the 


grounds on which the Corporation can 
be superseded. They are three. Though 
they ate distinct these grounds over- 


lap to a great extent and run into one an- 
other. All three are addressed to a common: 
subject, namely, the statutory duties of the 
Corporation and their proper performance. 
The section deals with the use, misuse and 
non-use of the powers of the Corporation. 
They are three closely allied failures. The 
highest common factor is incompetence. It 
is the broadest of all three. A Corporation 
which abused its power might also have been 
Teasonably regarded as incompetent to per- 
form the duties imposed upon it. (Radhe- 
shyam Khare v. State of M. P, AIR 1959: 
SC 107 (114)). For the sake of convenience 
they will be considered separately. We shall 
see in each case whether there is supporting 
evidence, slight or substantial, for reaching 
the conclusion that the Corporation must be 
superseded. l 

8. Before 1 do this let me examine the 
three preliminary points raised by the peti- 
tioner. He attacked the order of ` superses- 
sion on three grounds, namely, that (i) no 
reasonable opportunity was given to the Cot- 
poration to show cause against the proposed 
action, (ii) that supporting documents wes: 
not supplied to enable the Corporation to 
make an effective representation, and (iii) that 
the impugned order does not state the rea- 
sons why the explanation offered by the 
Corporation was not acceptable to the Cen- 
tral Government. 

Reasonable opportunity : 

9. Section 490 says that before making 
an order of supersession reasonable opportu- 
nity shall be given to the Corporation to 
show cause why the order of supersession 
should not be made. The statute is specific. 
It uses the expression ‘reasonable opportu- 
nity”. This is the principle of a natural 
justice. The term denotes the minimum 
standards of fairness in the adjudicatory 
process embodying the specific requirements 
that the party affected mist be heard and: 
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no man can be condemned wnheard audi 
alteram partem. 

“Whatever standard of natural justice is 
adopted, one essential is that the person con- 
cerned should have a reasonable opportunity 
of presenting his case.” 


(Russell v. Duke of Norfolk. (1949) 1 Al 
ER 109 (118)). What is a reasonable op- 


portunity must depend on the circumstances 
of eacit case. There is no cut and dried 
formula. There are no hard and fast rules. 
There are no prescriptions which will Jay 
down exactly what must, in various diver- 
gent situations, be done. The principles and 
procedures are to be applied which, in any 
particular situation or set of circumstances, 
are right and just and fair. Natural justice 
has been defined as ‘fair play in action’. It 
has been called as the ‘residual duty of fair- 
ness’, 

10. The petitioner complains that the 
time of seven days to show. cause against 
the proposed supersession was too short, 
He says that only an interim reply could be 
sent which was prepared in post haste in two 
days because time was expiring on April 8, 
1980. It is argued that many things remain- 
ed unsaid and unshown. It was submitted 
that the request for extension of time by ten 
days was reasonable in the facts and circum- 
stances of the case and that its refusal was 
unreasonable, 

4%. I approach the present case by con- 
sidering whether in all the circumstances the 
Central Government acted unfairly in refus- 
ing to extend the time. In my opinion, 
there was no unfairness. Seven days’ time 
to make a reply was enough. <A’ meeting 
for April 5, 1980 had already been sum- 
moned, by notice dated March 28, 1980. 
This was the first meeting. It was convened 
for the election of the Mayor and the Deputy 
Mayor. The question of drafting a reply 
could also be considered on that date. There 
was no bar in doing so. The Mayor had 
already asked the Commissioner to supply 
the requisite information. An urgent mect- 
ing of the Corporation was summoned for 
April 7, 1980 to consider the notice. On 
April 7, 1980 the Corporation met. It wis 
resolved that an interim reply be sent and 
that a Sub-Committee be appointed for draft- 
ing a fuller reply, Before the Sub-Com- 
mittee could draft the reply the Central 
Government made the order of supersession 
on April 11, 1980. 

12. The substance of the thing is that a 
reply was actually sent. There was no sub- 
stantial prejudice of which the petitioner 
can justly complain. A fair: opportunity was 
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given to the Corporation to answer the 
charges. They did answer them in a 22 pages 
written statement. Point by point charges 
were replied. Everything was answered in 
substance. The substantial requirements of 
justice were all observed. A reasonable 
opportunity was given. This is the essence 
of justice. All that was required is that the 
Corporation should have an opportunity of 
submitting to, the authority by whose deci- 
sion they are to be bound, such consid- 
erations and views as in their judgment 
ought to be brought before it. The Central 
Government, in my opinion, satisfied the 
essential requirements of justice and fair 
play. The Corporation had a fair opportu- 
nity for correcting and contradicting the rel- 
evant statements prejudicial to their view. 
13. A balance has to be maintained be- 
tween the need for expedition and the need 
to give reasonable opportunity to a party to 
see the material against him. The opportu- 
nity need not be an elaborate ritual. In 
situation of quick dispatch it may be mini- 
mal. A fair abridgment of opportunity is 
permissible. (Mohinder Singh Gill v. Chief 
Election Commr., AIR 1978 SC 851 (881)). 
It has been well said :_ 
“Fairness, however, does 


not necessarily 


require a plurality of hearings or representa- . 


tions and counter-representations. {t there 
were too much elaboration of procedural 
safeguards, nothing could be done simply. 
quickly and cheaply. Administrative or ex- 
ecutive efficiency and economy should not 
be too readily sacrified. The disadvantage 
of a plurality of hearings was cogently 
pointed out in the majority judgments in 
Cozens v. North Devon Hospital Manage- 
ment Committee, (1966) 2 QB 330, 343, 346- 
347.” 
(Pearlberg v. Varty, (1972) 1 WLR 534) per 
Lord Pearson,. 

14. The aim of the rule of natural justice 
is to secure justice or, to put negatively, to 


prevent miscarriage of justice. The single 
question which arises is this: Was there 
miscarriage of justice in this case? I think 


not. Broad grounds of complaint were sup- 
plied. Broad lines of defence were submit- 
ted with sufficient clarity. There was no 
prejudice of any kind. The two basic re- 
quirements are: (a) notice of the case to be 
met; and (b) opportunity to explain. These 
were fulfilled. The doctrine has to be tail- 
ored to the needs of the situation. In some 
cases the opportunity may be the ‘littlest’. 
In others it may be a full trial type. In 
still others it may be postdecisional. The 
authority is the master of its own procedure. 


` 
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Tt need not hold a hearing. It can do every- 
thing in writing. It peed not put every 
detail of the case against the man. Suffice 
it if the broad grounds are given. Similarly 
the party affected can state the defence in 
substance. It is not necessary to quote 
chapter and verse. But in the end, the au- 
thority itself must come to its own decision 
after hearing the man. 

15. Fairness itself is a flexible, pragmatic 
and relative concept, not a rigid, ritualistic 
or sophisticated abstraction. It is not a bull 
in a China shop, nor a bee in one’s bonnet. 
its essence is good conscience in a given 
situation; nothing more. (Mohinder Singh, 
supra p. 872). 

16. In Malloch v. Aberdeen Corporation, 
(1971) 1 WLR 1578 (1595), Lord Wilberforce 
said: 5 

“A breach of procedure whether called a 
failure of natural justice or an essential 
administrative fault, cannot give him a 
remedy in the Courts, unless behind it there 
is something of substance which has been 
lost by the failure,” 

17. If there is no surprise, if ample op- 
portunity has been given, if the party affect- 
ed has made all the representations that it 
could have possibly made against the pro- 
posed order, nothing more is required. 
“The rules of natural justice must not be 
stretched too far. Only too oftén the people 
who have done wrong seek to invoke the 
rules of natural justice so as to avoid the 
consequences”, (R. v. Secy. of State for 
Home Dept., (1974) QB 313 (325) per Lord 
Denning MR). l 

18. It was said that a large number of 
documents had to be consulted before pre- 
paring the reply to show why the defaults 
mentioned in the notice were not attributable 
solely to the present Corporation but were 
largely the legacy of the past. All the docu- 
ments were ayailable in the municipal 
archives. No one expects that details should 
be stored in the archives of one’s memory. 
The minutes, correspondence, reports, reso- 


lutions were ready at hand in the institu- 
tional records. It was the Commissioner’s 
‘duty to supply the required information. 
Section 36 (3) of the Act says. 


“36 .. 


(3) The Mayor shall have full access to 
all the records of the Corporation and may 
obtain reports — 

(a) from the Commissioner or any matter 
connected with the municipal Government 
of Delhi; 
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19. And he did supply in a 50 page care- 
ful note to the Mayor within a record time 
of three days. Between 5th and 8th of April, 
1980 there was sufficient time to prepare the 
teply. There was time to collect, catalogue 
and digest the information. It is true that 
72 hours’ notice is required for convening a 
meeting of the Corporation under Sec. 74. 
But on March 28, 1980 the Municipal Secre- 
tary had convened a meeting for April 5, 
1980. On receipt of the notice on April 1, 
1980 this matter too could have been put on 
the agenda for consideration on April 5, 
1980. In any event the matter was consid- 
ered at the meeting of April 7, 1980 and a 
reply was sent. 


20. To an oral hearing clearly the Cor- 
poration were not entitled. They could only 
make a written representation. They did 
so. The requirement of rcasonable opportu- 
nity means that the person affected should 
have a right to make a representation against 
the action proposed. For this reasonable 
time has to be allowed. What is reasonable 
depends on the nature, purpose and circum- 
stances of each case. The term is essential- 
ly relative. No universal generalisation can 
be made. Ne rigid rule can possibly be laid 
down. Everything depends on the subject 
matter, 


21. The Central Government, in my opin- 
ion, gave them a reasonable opportunity of 
being heard. There is nothing of substance 
which may have been lost by refusing the 
extension. A Court would be slow to stig- 
matise as contrary to natural justice proceed- 
ings which substantially comply with the re- 
quirement of reasonable opportunity. 


Disclosure of documents : 


22. Closely connected with the complaint 
of shortness of time is the complaint that 
relevant documents were not supplied to the 
Corporation with the notice dated April 1, 
1980. The statute does not require the Cen- 
tral Government to supply all the documents 
and materials on which it forms the opinion. 
They are all in the possession of the Cor- 
poration. They can be had at a moment’s 
notice from the Commissioner. In fact the 
Central Government obtains documents and 
records from the Commissioner (S. 485). 
Section 87 requires the municipal secretary 
to forward minutes and reports of proceed- 
ings to the Administrator of the Union 
Territory. To ask the Central Government 
to supply them to the Corporation is to 
carry coals to New Castle. It was said that 
the note of the financial adviser dated Janu- 
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ary 19, 1980 opposing the -grant of loan of 
four crores of rupees ought to have shown 
to the Corporation. This was internal advice 
which the Government took. No one dis- 
closes what his subordinates have advised 
him. 

23. A short answer to the objection is 
that document could have been obtained 
from the Commissioner. He is the head of 
all paid staff. His main function is to pro- 
vide necessary information and advice to 
the Corporation and to head a team of 


senior officials. The councillors and alder- 
men represent the amateur control. Com- 
missioner’s relationship with the councillors 


and aldermen is similar to that generally 
prevailing between the Directors of a firm 
and its Managers. He informs them on the 
work of the Corporation, points out matters 
requiring their attention or decision, and 
makes suggestions and recommendations. 
Like a civil servant he must be able to assist 
them with all the information required on a 
matter calling for their decision. 


24. That a large number of documents 
were referred to in the course of the hearing 
is not a ground as would invalidate the 
order of supersession. The question is: Did 
the Corporation understand the charges 
brought against it? In my opinion, they 
are set out with sufficient particularity in 
the notice. All the relevant documents, re- 
solutions, proceedings, minutes were referred 
to by the Commissioner in his note which 
the Corporation had before it at the meet- 
ing of April 7, 1980. A copy of this note 
was placed on record during arguments, 
That the Sub-Committee appointed to draft 
a further reply required more information 
on April 8, 1980 which the Commissioner 
was unable to supply earlier than three days 
does not mean that the opportunity given 
bee the Central Government was not reason- 
avie, 


25. Iam of opinion that there was 
nothing further to say and show in reply to 
the show cause notice. All that was. neces- 
sary had been said and done. What we 
have to see is whether the way in which the 
minister proposed to act, in the light of the 
Circumstances as they existed on April 11, 
1980, was such that no sensible authority 
acting with due appreciation of its responsi- 
bilities under the Act could have decided to 
adopt. The argument of non-disclosure of 
documents also fails. ` 

Statutory duty to give reasons: 

26. In administrative law civil servants 
have stubbornly resisted any idea of giving 
reasons’ for decisions, though statutes have 
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increasingly imposed a duty to give reasons 
for certain types of decisions, usually those 
made after a formal hearing of inquity. 

27. Section 490 insists upon a statement 
of reasons for the order of supersessicn. 
The order of supersession together with the 
statement of reasons has to be published in 
the Official Gazette. They have to be laid 
before the Houses of Parliament. 

28. The first question is what is meant 
by reasons. Reason is an elusive concept. 
It was argued on the basis of certain deci- 
sions that reasons but should also show why 
the explanation offered by the Corporation 
has been rejected. It must, it is said, in- 
clude the decision on the explanation and 
reasons for its rejection. In my opinion, 
and I say so with respect, Judges in this re- 
gard have gone too far. JI think all that is 
required of the authority is to point to the 
factors which in its view justify the actual 
decision. It is not expected to give reasons 
for its verdict in the same manner as does 
a Court of law. Judges are agreed that the 
authority has not to write a judgment. Why 
should we then insist on legal reasoning? 
It ought to be enough if the authority has 
given the grounds of action. The legislature 


does not require it to deal with the explana- 


tion of the Corporation, point by point as 
it were, to satisfy the electrorate of the 
democratically elected councillors. This will 
be toc onerous a duty. But the legislature 
does require the authority to articulate 
reasons which operated on its mind to take 
the drastic step. The authority owes it to 
the Parliament and the people te inform 
why it formed the opinion it did. What is 
the good justification for its action. These 
reasons may be stated in a general way with- 
out any legal reasoning, without any discus- 
sion of what was argued for or against the 
major premises which is the foundation of 
the decision. It is not necessary that the 
public authority should make an elaborate 
order discussing the arguments in the manner 
of a Court of law. (Siemens Engg. v. Union 
of India, AIR 1976 SC 1785 (1789)). 

29. Legal reasoning which a discussion 
of the explanation will necessarily involve 
is a procedure appropriate to the trial of a 
Jaw suit. But we here are dealing essential- 
ly with an administrative act. 


30. In Suresh Seth v. State, AIR 1970 
Madh Pra 154 (A. P. Sen and G. P. 
Singh, JJ.) the view was taken that reasons 
for rejection of the explanation of-the Cor- 
poration must also be stated. This was 
based on Re Poyser and Mills Arbitration, 
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(1963) 1 All ER 612 and Iveagh v. Minister 
of Housing, (1964) 1 QB 395 and Collector 


of Monghyr v. Keshav Prasad, AIR 1962 
sc 1694. English cases were concerned 
with Section 12 of the Tribunal and En- 


quiries Act, 1958. In both these cases 
Megaw, J. said that proper, adequate reasons 
must be given. He added that reasons must 
deal with the substantial points that have 
been raised before the Tribunal. The object 
is that the reasons must form part of the 
order, so that the order will be a “speaking 
order” for the purposes of certiorari. In 
my view the present order is a “speaking 
order” because it gives us the grounds on 
which the Central government decided to 
dissolve the Corporation. The Court can 
quash the decision if it comes to the con- 
clusion that reasons piven are bad because 
they have no relation to the statutory heads 
of incompetence, persistent default or abuse 
of power. The outworn distinction between 
judicial, quasi-judicial and purely admin- 
istrative power will not prevent the Courts 
from reviewing the decision of the minister 
on the reasons stated by him and from set- 
ting it aside where they feel strong repug- 
nance to the decision on the material before 
them. ; 

31. In Collector of Monghys the Supreme 
Court has said that the Statutory require- 
ment is not satisfied by merely recording 
conclusions, But it does not Jay down that 
reasons must deal with the points of fact 
and law raised in the representation as was 
said in Suresh v. State. I think the observa- 
tion in Suresh should be read as confined to 
the facts of that nothing was said. by the 
State on the representation made and on 
which points the State was factually wrong. 

32. Suresh Seth (AIR 1970 Madh Pra 
154) was followed in Kharsia Municipality 
v. State, AIR 1972 Madh Pra 34 and Mal- 
kapur Municipality v. State, AIR 1977 Bom 
244. In the Bombay case some new and 
grave charges were introduced at the time of 
the hearing and these weighed with the Gov- 
ernment in making the order of supersession 
(p. 266). 

33. An analysis of the cases shows that 
ho general rule can be laid down as to what 
will meet the statutory requirement of rea- 
sons in all cases. Reasons are not bad be- 
cause they are brief and not elaborate. 
Every case has to be judged in the light of 
its own facts and circumstances. See Tara 
Chand v. Delhi Municipality, AIR 1977 SC 
567. 


34. But one thing is certain. 
production of the words of the 


Mere re- 
section is 
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not enough. Nor a bare conclusion is satis- 
factory. The requirement must be followed 
both in letter and spirit. The statement of 
reasons must inform the public mind and 
the Parliament as to what are the grounds 
which impelled the Government to take the 
drastic action. The statement of reasons is 
necessary because they are subject to the 
“surveillance” of the Courts as much as to 
the scrutiny of the Parliament. “Surveil- 
lance”, to use a phrase of Lord Pearce (Pad- 
field v. Minister of Agriculture (1968 AC 
997)) means that the Courts exercise the 
power of overseeing to judge whether the 
authority has misdirected itself on facts or 
jaw. But the “propriety, adequacy or satis- 
factory character of the reasons may not ‘de 
open to judicial scrutiny”. (Hochtief Gam- 
mon v. State of Orissa, AIR 1975 SC 2226 
(2234) ). f 

35. Applying these principles to this case 
I find that the Government have stated in 
great detail the facts and circumstances 
which in their view are a good justification 
for the action. The order of supersession 
sets out all the facts detailed in the show 
cause notice. On these facts, which they 
found established on the material on the re- 
cord before them in spite of the explanation 
of the Corporation, they made the order. 
On these facts they formed the opinion that 
the Corporation was guilty of persistent 
default, misuse of power 22d incompetence. 
They have not merely repeated the words 
of the section as has been done in some of 
the decided cases of municipalities. In the 
present case we find more meat and marrow 
than in any other case cited to us. There 
are ‘objective facts’. There is ‘factual mate- 
tial’. On an evaluation of these facts the 
Government came to the conclusion as a 
matter of opinion that the Corporation 
ought to be superseded. Reasons, as Dua, J. 
japtly put it, are those necessary facts which 
may have weighed with the Government in 
arriving at the conclusion that the Corrora- 
tion is incompetent and a persistent defaulter 
in the performance of ‘statutory duties. 
(Kharar Municipality v. State, AIR 1967 
Punj 430 (441)). To ask for more will be 
making unreasonable requirements and im- 
posing undue burdens (Mc Innes v. Onslow 
Fane, (1978) 3 All ER 211 (223)) per 
Meggary V. C. This will be to allow the 
concept of reasons “to run wild”. 

36. I agree that the duty to give reasons 
under Sec. 490 is a responsible one and can- 
not be discharged by the use of vague gene- 
ral words. That the requirement is- manda- 
tory is showa by the fact that these -reasons 
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are to be published and laid before Partia- 
ment. : 

37. Reasons are the bases of the action. 
The Courts must know what it is that an 
authority has. determined in order that they 
may know what to review. Unexplained 
decisions leave the public in the dark on che 
reasons which Jed to them. More important, 
permitting them is an open invitation to 
arbitrary .action. The statutory obligation 
to give reasons is a substantial check upon 
misuse of power. 


38. The requirement of reasons meets the 
elementary demand of those injured by the 
authority’s decision to be told “the reason 
why”. The role of the reason requirement 
is to facilitate juicial review; without them 
a Court cannot adequately perform its re- 
viewing functions. We must know what the 
decision is before the duty becomes ours to 
say whether it is right or wrong. This is 
the pragmatic test. Is it impossible for the 
Court to perform its function of review on 
the facts stated in the order? Plainly the 
answer is ‘no’. 

39. The requirement of reasons is man- 
datory. So is publication. So laying before 
Parliament. This will show that the reasons 
must be self-contained. To search for rea- 
sons we cannot be asked to dig into the 
Government files. The statement of reasons 
has to be tabled in Parliament. The Parlia- 
ment will not be shown the files. Simifarly 
people have no access to Government re- 
cords. Where a statutory functionary makes 
an order based on certain grounds, its vali- 
dity must be judged by the reasons in the 
shape of affidavit or otherwise. Otherwise 
an order bad in the beginning may, by the 
time it comes to Court on account of a 
challenge, get validated by additional grounds 
later brought out. Public orders made by 
public authorities are meant to have public 
effect. Public orders publicly made in exer- 
cise of statutory authority cannot be con- 
strued in the light of explanation subse- 
quently given. (Mohinder Singh Gill (AIR 
1978 SC 851) at p. 858). 

49. As the consequences of supersession 
are quife serious it is not only desirable but 
also essential that the Government should 
indicate the reasons for forming the opinion. 
When such an order is challenged on the 
ground of non-application of mind the Gov- 
ernment must place before the Court ali the 
necessary materials which were available be- 
fore it and which were taken into consid- 
eration for forming the opinion it actually 
formed. In this case the Government pro- 
duced the file of notings and jottings whea 
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the case was being heard by the Division 
Bench and the question of non-application 
of mind was raised. But this plea was aban- 
doned before us. The file shows that the 
representation of the Corporation was con- 
sidered before the impugned order was made. 
The Government files can be seen by the 
Court for satisfying itself that the Govern- 
ment applied its mind and that conditions 
precedent to the applicability of S. 490 exist- 


ed. (See Bhagat Ram v. State of Punjab, 
AIR 1972 SC 1571 (1578)}. The Court's 
conscience must be satisfied that on the 


material on which the allegations are based 
and the reply given to them the Government 
could entertain the opinion it did. But it is 
well to remember that the issue: of superses- 
sion is not to be tried as a law suit with a 
right of appeal to the High Court. (Ram 
Lal Lahoti v. Govt. of Andbra Pradesh, 
ILR (1979) Andh Pra 1 (10)). 

41. We were also referred to two single 
Bench cases Lila Kishan v. State of Har- 
yana, (1971) 73 Pun LR 289 and Town 
Municipal Council, Coondapur v. State of 
Karnataka, (1977) 2 Kant LJ 114. 

42. In my opinion, the grounds for super- 
session are more than a mere Statement of 
conclusion; they do state the salient reasons 
why it was necessary to supersede the Cor- 
poration. In the circumstances of this case 
I do not think it was necessary, in the state- 
ment, to make a reference to the pleas rais- 
ed by the Corporation and the reasons for 
their rejection. A general reference to the 
reply to show cause notice does appear in 
the reasons. There certainly was no need 
to refer to the various matters of detail 
which I must assume, in the absence of evi- 
dence to the contrary, had been taken into 
account when considering whether the Cor- 
poration ought to be superseded. It shculd 
be understood that this present case does 
not govern what may be different circum- 
stances in other cases. The grounds stated 
in the statement of reasons in this case pass 
the test: the same grounds in another case 
may fail to do so. In my opinion the 


grounds given bring to the mind of the 
reader a clear understanding of why the 
Corporation has been superseded. (Mount 


View Court Properties Ltd. v. Devlin, (1970) 
21 P &CR 689). Lord Parker, C. J. has 
said : 

“What reasons are sufficient in any parti- 
cular case must, of course, depend upon 
facts of the case. J approach the matter in 
this way: that reasons are not deficient 
merely because every process of reasoning 
is not set out. I further think that reasons 
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are not insufficient merely because they fail 
to deal with every point raised before the 
Committee at the hearing.” 

(Elliot v. London Borough of Southwark, 
(1976) 2 All ER 781). 


43. The argument that the order is in- 


‘valid because it does not discuss the explana- 


tion offered by the Corporation is rejected. 


Section 490 and the limits of reviewabi- 
lity : 
44. Now the law. Section 490 which 


provides for supersession of the Corporation 
appears in Chap. XXIV which is headed 
‘Contro?. Al told, central control is both: 
wide and deep. Behind the corporate facade 
stands the Central Government with wide 
powers to issue directions, order inspection, 
and compel obedience to its commands. 
The Central Government exercises a consid- 
erable degree of administrative control over 
the Corporation in the interests of the com- 
munity as a whole, for what is administered 
locally is often a national policy. The most 
effective single agency is the control over 
finances and borrowings. Some watch must 
be kept to ensure that spending is economic, 
for there always exists the possibility that 
the Corporation may carry its permissive 
powers too far. 


45. Inconstruing S.490 we have to remem- 
ber three things: First, we are dealing not 
with a judicial act but an executive act. This 
is essentially an administrative power which 
the legislature has entrusted to the executive 
branch of the Government. Generaily 
speaking, a quasi-judicial decision is only an 
administrative decision, some stage or ele- 
ment of which possesses the judicial char- 
acteristics. An officer making a quasi-judi- 
cial decision has, after ascertaining the facts 
and applying the law to them, to use his 
descretion whether he will or will not take 
administrative action and if so, what action. 


46. Second. The power of supersession 
is hedged with conditions and restrictions, 
both procedural and substantive. The pro- 


cedural conditions are that before making 
an order of supersession reasonable oppor- 
tunity has to be afforded to the Corporation. 
In the order of supersession the Central 
Government has to state reasons which are’ 
published and laid before Parliament. The 
substantive grounds on which an order of 
supersession can be made are three: (i) per- 
sistent default in the performance of duties 
by the Corporation, (ii) excess and abuse 
of power, (iii) incompetence. All the three 
expressions have delinite legal ‘connotation. 
Before judgment is reached on these grouiids’ 


$ 


. can interfere on such grounds as 
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there must be existence of some facts. AS 
a necessary condition precedent to the exer- 
cise of a power by the Minister, there must 
exist if I may use a phrase, the necessary 
substratum of fact. The exercise of power 


- is preconditioned by the existence of a sub- 


stratum of fact. It is open to the Court in 
this case to consider upon what evidence 
the minister has acted. It has always been 
open to the Court in the ‘substratum of fac? 
class of cases to review the matter and to 
consider on what material the decision has 
been reached. JI have no doubt that «his is 
what is called a ‘substratum of fact’ class 
of case. The decision is of the Central Gov- 
ernment. It is taken in the name of the 
President by a minister responsible to Par- 
liament. Although the evaluation of the 
facts is for the minister, the Court must en- 
quire whether those facts exist and have 
been made upon a proper self-direction as 
to those facts, whether the judgment has 
not been reached upon other facts which 
ought not to have been taken into account. 
Jf conditions precedent to the exercise of 
power do not exist then the administrative 
decision, however bona fide it may be, be- 
come capable of challenge. 


47. Under the section the Courts’ power 


to review the exercise of the discretion, 
though still real, is limited. In these cases 
it is said that the Courts cannot substitute 


their opinion for that of the minister; they 
that the 
minister has acted right outside his powers 
or outside the purposes of the Act, unfairly, 
or upon an incorrect view of the law. As 
Lord Denning M. R. said: 

“The Court can interfere with the Minis- 
ter’s decision if he has acted on no evidence; 
or if he has come to a conclusion to which 
on the evidence he could not reasonably 
come; or if he has given a wrong interpreta- 
tion to the words of the statute; or if he has 
taken into consideration matters which he 
ought not to have taken into account; vice 
versa; or has otherwise gone wrong in law.” 
(Ashbridge Investments Ltd. v.. Minister of 
Housing and Local Government, 
All ER 371). £ 
The requirement that a person exercising 
quasi-judicial functions must base his deci- 
sion on evidence means no more than that 
it must be based upon material which tends 
logically to show the existence or non-exist- 
ence of facts relevant to the issues to be 
determined. Jt means that he must not spin 
a coin or consult an astrologer. But he will 
take into account any material which, as a 
matter of reason, has some probative value 
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in the sense mentioned above. If it is capa- 
ble of having any probative value, the weight 
to be attached to it is a matter for person 
to whom Parliament has entrusted the re- 
sponsibility of deciding the issues. The 
supervisory jurisdiction of the High Court 
does not entitle it to usurp this responsibility 
and to substitute its own views for his, (See 
R. v. Deputy Industrial Injuries Commr., 
Ex parte, Moore, (1965) 2 WLR 89 (116) per 
Diplock, L. J.). 


48. The ultimate question is: Was the 
Minister acting unreasonably in ordering 
supersession of the Corporation? In public 
law— and this is a case of public law and 
not of private rights— “ ‘Unreasonable’ as 
descriptive of the way in which a public 
authority has purported to exercise a discre- 
tion vested in it by statute has become a 
term of legal art.” To fall within the ex- 
pression ‘unreasonable’, as Lord Diplock. 
It must be conduct which no sensible auth- 
ority acting with due appreciation of its re- 
sponsibilities would have decided to adopt. 
(Secretary of State for Education and Science 
v. Tameside Metropolitan Borough Council, 
1977 AC 1014 (1964). . 


49. This is the test. Our Supreme Court 
has adopted the same approach. In State 
of Maharashtra v. B. K. Takkamore, AIR 
1967 SC 1353 (at p. 1355), Bachawat, J. said: 


“The Court will not review the facts as 
an appellate body. But the order is liable 
to be set aside if no reasonable person on a 
proper consideration of the materials before 
the State Government could form the opin- 
ion that the Corporation is not competent 
to perform or persistently makes default in 
the performance of the duties imposed on 
it by or under this Act or any other law 
for the time being in force or exceeds ov 
abuses its powers.” i 


50. It means this: The statute 
jurisdiction on the administrative body in 
certain defined factual situations. If the 
primary or jurisdictional facts are absent in 
a particular case, the body will be without 


confers 


jurisdiction. So the opinion formed by the 
Central Government is subject to objective 
test. It is not purely subjective and un- 
reviewable by Courts. This hands-off ap- 
proach is out of date. Recent cases have 
heralded new vistas of judicial control. 


There is a decided change in approach. In 
Laker Airways v. Dept. of Trade, (1977) QB 
643 (CA), Lord Denning M.R. asserted that 
the statutory administrative power was to 
be exercised for the public good and the 
Court was entitled to see that the power was 
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“used properly and net improperly or mis- 
takenly”. Padfield, Tameside and Laker 


have already passed into the folklore of 
administrative law. 

51. Third. The statute provides ne ap- 
peal from the decision of the Central Gov- 
ernment. The Central Government under 
Section 490 is not merely exercising a discre- 
tion; it is reviewing the action of another 
public body which itself has statutory 
powers, duties and functions. 
tion is itself elected and is given specific 
powers byan Act of the Central Legislature. 
Judicial control cannot be a substitute for 
administrative er political control of the 
merits or expediency ef official decisions. 
‘Nor are the Judges responsible for the effi- 
ciency of the administration. But the Courts 
ensure that the decisions made on political 
or other grounds conform to the flaw and 
‘that certain basic standards of fair procedure 
are observed. In many fields Parliament 
has provided no ight of appeal against 
administrative decisions. Nevertheless the 
superior Courts exercise residual control- 
Jing power on such matters as vires, which 
are relevant to the legality of official deci- 
sions. (Wade and Philips: Constitutional 
and Administrative Law 9th Edn. p. 580). 
Therefore, with the merits of the Govern- 
mental action under review We are not con- 
cerned. We are concerned only with its 
legality. It is expressed sometimes by saying 
that the Courts will not substitute their 
opinion for that ef the authority entrusted 
with discretion. Prof. De Smith has told us 
that judicial review of administrative action 


is inevitably sporadic and peripheral. He 
said: . 

“The administrative process is not, and 
-cannot be, a succession of justiciable con- 


troversies. The public authorities are set up 
to govern and administer, and if their every 
act or decision were to be reviewable on un- 
restricted grounds by an independent judicial 
‘body the business of administration could 
‘be brought to standstill.” 
{Judicial Review of Administrative Actien, 
4th Edn., page 3). 
The sdequacy of the material proyided that 
it is relevent and the wisdom and unwisdom 
ef the actual exercise of power do not cow- 
cern the Court. (See State of Madras v. 
Tirunelveli Municipal Council, ILR (1967) 1 
Mad 493 (514)). 
© 52. The complaiver has petitioned for a 
mandate in the nature ef certiorari to quash 
the order of the Central Government. But 
sertivrari is not an appellate power. It goes 
fo jurisdiction. Certainly the Courts will be 
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vigilant to see that such overreaching powers 
(as of supersession) are kept within the four 
corners of the statute granting them (Muni- 
cipal Committee, Kareli v. State of M. P. 
AIR 1958 Madh Pra 323 (FB), per Hidaya- 
tullah, C. J.). 

Parliamentary controi : 

53. An order of supersession togethes 
with the reasons has to be laid before each 
House of Parliament as soon as may ba 
after it has been made. This shows the im- 
portance of the matter. It emphasises that 
the decisions must be reached with a sense 
of responsibility. The Central Government 
is responsible to Parliament. Parliament is 
the supreme source of local authority, 
Though the order is made in the name of 
the President, the decision is of the minister. 
The minister is responsible. Tt is he who 
must answer before Parliament. Parliament ` 
is the place where complaint can be made 
against the order of supersession. This is 
‘not to say that it cannot be challenged in 
Courts. What is meant is that not only is 
the order subject to surveillance of the 
Courts’, it is also subject to the scrutiny of 
Parliament. This is how the processes of 
democratic consultation, scrutiny and control 
have been introduced in the Act, 

54. But how effective is this control? A 
measure of general control is provided by 
the political responsibility of a minister to 
Parliament for his department. This re- 
sponsibility for the order of supersession 
made may be raised through questions to 
the minister, and during debates relating to 
his department. Laying before Parliament 


sis the effective control, unless it is argued 


that ministerial responsibility is a delusive 
doctrine and affords no protection to the 
electorate from the arbitrary action of the 
executive. Apart from this, publicity is se- 
cured by the publication of the order 
together with reasons in the Official Gazette, 
So the people are informed of it f 
Grounds of supersession : 
Now I come to the heart of the matter. 
_ Annexure I: 

55. In Annexure [ there are four com- 
plaints. The first is that the Corporation 
has failed to repay timely principal and in- 
terest on the amount borrowed by it from 
the Central Government. The amounts due 
to the Government are not disputed. Sec- 
tion 194 of the Act says: “All payments due 
from the Corporation for interest on and 
repayment of loans shail be made in priority 
to all other payments due from the Cor; 
poration”. As a statutory creditor the Cen- 
tral Government is entitled to prior payment 
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of its dues. The Corporation was incurring 
huge deficits year after year. Its indebted- 
ness was mounting. It did not pay interest 
and principal after 1973-74. The elected re- 
presentatives in their reply pleaded that they 
had inherited the liability from the past and 
though their performance was “commendable” 
they were unable to pay because the Gov- 
enment did not agree to their request te 
convert the huge liability into a grant-in-aid 
er ‘loan in perpetuity’, It was said that the 
deficits are not a new thing and that this 
was a universal feature of all State Govern- 
menis and the Government of India Under- 
takings. It was added that 35 crores of 
rupees were due from the Government which 
it did not pay and this was one of the causes 
of their failure to pay loans and interest. 
A statutory creditor, as is the Central Gov- 
ernment, is entitled to demand payment in 
accordance with the terms of the loan and 
if no payment is made it will amount te 
persistent default. The underlying idea of 
Section 194 is to secure to the Central Gov- 
ernment the repayment of loans and inter- 
est. 

56. The second and third complaints are 
that the Corporation has failed to deposit 
employees’ provident fund and the additional 
emoluments under the Act of 1974. This is 
also a persistent default because provident 
fund has to be deposited at the beginning 
of each month. The default is not disputed 
by the Corporation. But it is said that its 
responsibility rested entirely with the Com- 
missioner. In my opinion, the Cemmis- 
sioner cannot be held responsible. 


57. It is necessary to say a few words 
about the role of the Commissioner in the 
civic set-up. Under Section 54 he is ap- 
pointed by the Central Government and is 
removable by the Central Government if a 
resolution for such removal is passed by a 
majority of not less than 3/5th of the total 
number of members. By Section 59 the en- 
tire executive power for the purpose of 
carrying out the provisions of the Act or 
any other Act which confers any power op 
imposes any duty on the Corporation is vest- 
ed in the Commissioner. The Commissioner 
is the Chief Executive of the Corporation. 
It is true that heis the keystone of the muni- 
cipal arch. But the primary responsibility 
for payment of employees’ provident fund 
and additional emoluments is on the Cor- 
poration. The Corporation is distinct from 
the Commissioner. Section 3 of the Act 
says that “the Corporation shall be compos- 
ed of councillors and aldermen”. The Cor- 
poration is a corporate body and councillors 
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and the aldermen censtituie the deliberate 
wing of the Corporation. They take deci- 
sions on matters of principle and policy. 
Commissioner is the authority te execute and 
enforce the legislative commands. The Com- 
missioner is one of the municipal authorities. 
under the Corporation (S. 44). His primary 
loyalty and duty Jie to the Corporation. It 
is to the Corporation that he is answerable 
for his actions. In the course of advising 
the Corporation there is clearly no objection 
to the Commissioner felling that ke cone 
siders their proposals to be wrong and, if 
he thinks fit, submitting his views te them 
in writing. Once his view is known to the 
Corporation, he should leave them to. come 
to their own decision. It is the duty of the 
councillors and the aldermen to formulate 
the policy for the Corporation and they are 
primarily answerable for their actions to the 
people at the polls and in a way to the Cen- 
tral Government also. The Commissioner 
has plainly said that he could not deposii 
provident fund or additional emoluments be- 
cause of the non-availability of funds. I$ 
is unjust to throw blame on the Commis- 
sioner. 


58. The fourth complaint is that the Cor- 
poration failed to manage iis finances pru» 
dently and its style of functioning has res 
sulted in heavy deficit. The Commissioner 
wrote that “the Corporation is in the throes 
of a financial crisis of an unprecedented 
magnitude”. The Corporation: framed uns 
realistic budgets. There are detailed provi- 
sions in the Act on budget making (Ss. 109 
to 112). The budget is to be framed having 
regard to all the requirements of the Act in 
such a way that the estimated cash balance 
at the close of the year shall not be reduced 
below the sum of Rs. 1 lakh at least. (Sec- 
tion 110). If the cash balance cannot be 
left at the close of the year, then, it shall 
be incumbent on the Corporation to sanc- 
tion forthwith any measures which it may 
consider necessary for adjusting the year’s 
income to the expenditure. The Corporation 
has never been able to adjust its income to 
the expenditure. This is the gravamen of . 
the charge. The budget it adopted was 
based on an expected increase in the realisa- 
tion of property taxes, expected rural areas 
grant from the Central Government, and 
expected permission from the Government 
to raise terminal tax by about 66 per cent. 
The Commissioner pointed out that such a 
budget was urfrealistic because unless and 
until the Parliament amends the Act its ex- 
pectations cannot be realised. His advice 
was disregarded. He suggested that utmost- 
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economy must be effected in the expenditure 
in erder to balance the budget. He recom- 
mended that no development work should 
be undertaken from the municipal revenues. 
His advice was rejected. Even his compe- 
tence to make a proposal of this nature was 
questioned. He was ordered to see that the 
development work was not stopped under 
any circumstances. 

59, That the Corporation did not cut the 
municipal coat according to the cloth is evi- 
denced by a request which it made for a 
ways and means tc raise loan of Rs. 4 crores 
during the current financial year of 1979-80 
to tide over the financial crisis. Though the 
Joint Secretary Mr. S. V. Sharan recommend- 
ed that the loan be granted, the matter was 
teferred to the financial adviser to the Gov- 
ernment of India who declined to recom- 
mend the loan and opined that it was not 
proper for the Government to “bail out the 
Corporation”. He pointed out that the non- 
realistic appraisal of receipts and faulty 
budgeting were the main causes for the Cor- 
poration’s financial plight. The Corporation, 
he said, has been spending money without 
taising the financial resources. It had taken 
into account a large amount of revenue 
which it should have known that it could 
not realise unless the Act is amended and 
the Government made a Rural Areas Grant. 
This was the state of things in January, 1980. 
As there was no hope of improving the finan- 
cial position the Government decided to 
supersede it soon after in April. 


Annexure Il: 


60. Now I come to Annexure II. The 
charge is that the Corporation abused its 
powers, which have been instanced in this 
annexure. The concept of abuse of powers 
has various properties in the legal universe. 
Whus, where the enabling statute expresses a 
purpose that should be achieved in exercising 
a discretion, and some other purpose is in 
fact achieved (or sought to be achieved) the 
abuse of power may be described. as “wrong 
motive”. In some instances the abuse is 
categorised as amounting to taking improper 
eonsiderations into account Or failing to 
take proper considerations into account. In 
yet other cases the deciding authority may 
be said to have acted “unreasonably”. 
(Garner-Administrative Law 6th Edn., p. 157). 

61. As Lord Macnaughten said in West- 
minster Corpn. v. London and North Wes- 
tern Railway Co., 1905 AC 426 (430): 


“It is well settled that a public body in-- 


vested with statutory powers such as those 
conferred upon the corporation must take 
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care not to exceed or abuse its powers. It 
must keep within the limits of the authority 
committed to it. It must act in good faith 
and it must act reasonably. The last pro- 
position is involved in the second, if not in 
the first.” 

I will refer to two cases illustrative of abuse 
of power. In Attorney General v. Fulham 
Corpn., (1921) 1 Ch 440, the Fulham Coun- 
cil arranged to benefit housewives of the 
borough by installing a municipal laundry 
with the latest contrivances worked by cor- 
poration officials. Under the Baths and 
Wash-houses Act, 1847-1847, the council had 
power to establish a wash-house where people 
could wash their own clothes. A ratepayer 
sought by an injunction to restrain the cor- 
poration from conducting the laundry as a 
business. It was held that the statutory 
power was confined to the establishment of a ` 
wash-house and that it was ultra vires for 
the council to establish something different. 
Thus, were the women of Fulham deprived 
of the benefit of an up-to-date municipal 
laundry. 

62. The other example is the classic deci- 
sion of Roberts v. Hopwood, 1925 AC 578. 
The Council was empowered by a statute to 
pay to their employees “such salaries and 
wages as they may think fit.” The Council 
paid to certain workmen rates of wages con- 
siderably in excess of the general level of 
wages prevalent in the district because they 
considered that the general level did not 
amount to a reasonable living wage. The 
district auditor disallowed these payments 
and surcharged the consequent deficiencies in 
the rate fund on those councillors who had 
voted for this decision. They appealed to 
the Courts, and the House of Lords upheld 
the district auditor, because in fixing this 
high rate of wages the councillors had done 
so by reference to something which they 
ought not to have entertained and to the ex- 
clusion of those elements which they ought 
to have taken into consideration in fixing a 
sum which could fairly be called a wage. 


63. These cases show that where a power 
vested in a public authority is exceeded, acts 
done in excess of the power are invalid as 
being ultra vires. The ultra vires doctrine 
serves to control those who exceed the ad- 
ministrative discretion which an Act has 
given. (Wade and Phillips Constitutional and 
Administrative Law 9th Edition page 587). 
.€4 A power that is discretionary is 
abused. or misused. if it is exercised for an 
unauthorised purpose, if relevant considera- 
tions are disregarded or irrelevant considera- 
tions taken into account. Even where a dis- 
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cretion seems unfettered the Courts wiil 
interfere where it has been exercised in a + 
way which thwarts or frustrates the objects 
of the Act conferring the power. See Pad- 
field v. Minister of Agriculture, 1968 AC 997. 
An abuse of power may be either in good 
faith or in bad faith. An authority acts in 
bad faith if it acts dishonestly, in order to 
achieve an object other than that for which 
it believes the power had been given; oF 
malaciously, if it acts out of personal animo- 
sity. (O. Hodd Phillips — Constitutional 
and Administrative Law, 6th Edn. page 599). 


_ 65. It is not suggested that the councillors 
and aldermen were corrupt or dishonest. As 
Scrutton L. J. said, “some of ‘the most honest 
people are the most unreasonable; and some 
excesses may be sincerely believed in but yet 
quite beyond the limits of reasonableness” 
R. v. Roberts, (1924) 2 KB 695 (719). But 
conduct that is unreasonable as to be arbi- 
trary or capricious can well be mistaken for 
or assimilated to acts done in bad faith. 
(Smith -— Administrative Action (4th Edn., 
page 347).” There are examples of discre- 
tionary powers having been unlawfully ex- 
ercised on irrelevant grounds. There are de- 
cisions of improper expenditure of public 
funds by local authorities (Smith p. 342). 


66. It is in the light of these principles 
that we have to see whether the acts enume- 
rated in Annexure II are instance of abuse 
of power. The best illustration of abuse of 
power seems to me the sale of staff quarters. 
The Corporation sold quarters in Nimri 
Colony to the occupants ignoring the fact 
that the quarters were meant to serve as an 
amenity to the staff. Section 43 (n) says that 
one of the discretionary functions of the 
Corporation is to provide “dwelling houses 
for municipal officers and other municipal 
employees”. It will be an unauthorised use 
of its power to transfer the: quarters to the 
occupants, even though it be at market rate. 


67. It is true that the Corporation has 
the power to transfer a property (S. 200). 
Butin the present case it willbe an improper 
exercise of power for three reasons, Firstly, 
the stipulation of the Government loan was 
that 50 per cent of the quarters will be sold 
and 50 per cent will be retained for the em- 
ployees. In the second place, the employees 
had brought a writ petition which is even 
now pending. Without waiting for the deci- 
sion of the ‘Court the Corporation passed a 
resolution that the quarters be sold at market 
rate. Thirdly, there was an acute shortage 
of accommodation. The Commissioner was 
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against the transfer. But his advice was not 
heeded. The reply of ‘the Corporation that 
there was no impropriety in disposing of the 
quarters at market rates cannot be accepted 
because that is not the purpose for which 
they were builf. Power to transfer property 
exists but its scope has been exceeded. 


68. In the reply it was asserted that the 
Government of India and the Delhi Admin- 
istration have themselves sold their own 
buildings at reduced prices to their emplo- 
yees. This is not a justification for a cor- 
porate body, because one of its functicns is 
to provide houses to the employees and not 
to sell them. It is a service corporation and 
not a sales corporation. A local authority 
is a public body discharging functions under 
statute; its powers and duties are definable 
in terms of public, not private law. 

69. If we keep the above principles in 
view it will be quite clear that the acts 
enumerated in Annexure I are clear instances 
of abuse of power. 


{tems 1 and 4: 


70. Nearly a thousand ad hoc appoint- 
ments have been continuing in the Corpora- 
tion. No temporary appointment can con- 
tinue beyond one year without the sanction 
of the UPSC. Appointments made without 
consulting the Commission, unless the post 
itself is excluded, should be terminated auto- 
matically at the end of the year. P. N. Jain 
Committee observed in its report in 1967 
that “the personnel policy of the Corpora- 
tion should be reviewed to reduce the num- 
ber of ad hoc appointments.” This shows 
that the Corporation had no recruitment 
philosophy and ad hocism was the style of 
its functioning. The same is true of the ap- 
pointments of S/Shri J. D. Goel, B. Dayal 
and S. P. Kapil in the posts of municipal 
engineer, deputy municipal engineer and 
superintending engineer respectively. These 
appointments were made against the recom- 
mendations of the UPSC and without ob- 
taining prior approval or confirmation from 
the Lt. Governor. This was in plain viola- 
tion of Sections 89, 96 and 97 of the Act. 
The J. D. Goel was a hard case is not a justi- 
fication for acting contrary to the provisions 
of the Act. ` 


Item No. 2: 


71. The Deputy Mayor and the Chair- 
man of the Committee were using motor 
vehicles. The opinion of the Solicitor 
He opin- 
ed that the use was contrary to the Act. In 
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spite of bis opinion it’ was resolved that the 
members desirous of using 
duty purposes shall be permitted by the Cor- 
poration te do so on payment of charge as 
fixed by Government. of India for use of cars 
by their officers when on private duty. Se- 
ecndly, the previous unauthorised use of the 
cars was condoned without surcharging those 
who had misused the cars. It is said that 
the Chairman of the Water, Sewage and Dis- 
posals Committee was using the official car 
contrary to legal advice till the date of 
supersessicn. f 


Items 3 and 5: 


. 72. There is no provision for a ‘discre- 
tionary fund’ in the Act. Placing Rs. 20.000/- 
at the disposal of the Chairman Standing 
Committee and Rs. 1,800/- at the disposal 
of the Chairman of other committee is not 
sanctioned by Section 105 of tbe Act. Simi- 
larly, there is no provision in the Act for a 
‘contingency fund’. The Murarka Commis- 
sion recommended its discontinuance. It is 
true that the report of the Murarka Com- 
mission (1968) was not accepted by the Gov- 
ernment. But if tbe Act makes no provi- 
sion for a contingency fund tbe councillors 
cannot use the money by having a fixed sum 
set apart for their constituency, irrespective 
of the needs of development of a particular 
constituency. In one constituency more 
money may be required, in another little may 
be enough. 


Item No. 6 : 


73. This complaint relates to reconstruc- 
tion of demolished buildings which were de- 
scribed as emergency excesses. The Corpo- 
tation permitted re-erection of buildings de- 
molished during emergency in plain disregard 
of building bye-laws. A whole string of sec- 
tions beginning from under Sections 331 to 
335 and 343 to 344 deal with building bye- 
laws which are required to be observed 

“whenever a building is to be built or re- 
constructed. The resolution passed by the 
Corporation permitted a departure from the 
building bye-laws if the building to be rebuilt 
had been demolished during emergency and 
was on private Jand. 


Item No. 7: 


74. The Corporation awarded a contract 
of Rs. 1.30 crores to M/s. Trading Engineers 
against the advice of the Commissioner and 
against normal purchase procedure. Tenders 
were invited for supply and installation of 
water pump and other equipments at water 
pumping stations. Crompton Greaves Ltd. 
gave an offer of Rs. 3,15,64,690.00. Trading 
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Engineers Private Ltd.’s tender was for 
Rs. 1,25,19,607.00. Apparently Crompton 


Greaves’ tender was lower. But it was not 
accepted because Trading Engineers gave an 
improved design of the motor. The higher 
efficiency of the product of Trading Engi- 
neers was found to be more economical. 
Trading Engineers improved their product 
and demonstrated higher efficiency after 
giving the tender. Business methods requir- 
ed that similar opportunity should have been 
asked if they can also supply an improved 
motor of higher efficiency. 

Annexure HI 

Hem No. H 


75. The Corporation was giving convey- 
ance allowance even fo officers who had no 
field duty to perform. P. N. Jain Committee 
reported that the grant of conveyance allow- 
ance to the officers and staff of the M.C. D. 
“should be reviewed urgently”. Nothing was 
done. 

Item No. 2 


76. It is not disputed that the Corpora- 
tion owes over four crores rupees to private 
contractors and has not been ableto discharge 
this liability. This is another instance of 
financial mess. Apart from the fact that this 
shows that there is no financial stability in 
the Corporation it shakes its creditworthiness 
in mind ef the public. 

Item No. 3: 


77. The Government makes grants or 
advances loans for the execution of spe- 


cific plans. These amounts have to be 
spent on the execution of those schemes 
only. What the Corporation did was 


that it diverted plan funds to non-plan 
expenditure. This is borne out from the 
printed budget estimates. The Corporation 
did not deny in the reply to diversion of 
plan funds to non-plain expenditure. Their 
case was that plan funds could not be spend 
on the scheme for one reason or another. 
This is no justification for using plan funds 
for non-plan expenditure. The Corporation 
was trying to meet its huge deficit by divert- 
ing the plan funds to other expenditure. 
Summary and conclusion: 


78. How do we sum up? The position 
that emerges is this. On an examination of 
the material and the grounds stated in the 
show cause notice a body of sensible persons 
will come to the conclusion that the Corpo- 
ration is incompetent and in persistent de- 
fault and has abused its powers. Some of 
the grounds -on which this opinion was enter- 
tained cannot be contested. Failure to pay 
the provident fund and additional emolu- 
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ments required’ te be paid under the statu- 
tory provisions and regulations is not dis- 
puted. It is said that the responsibility for 
payment rested entirely on the Commissioner. 
This is not correct. Failure to deposit provi- 
dent fund is clearly indicative of mis- 
Management of municipal finances. The 
commissioner bluntly said that he can make 
payments and discharge the obligations of 
the Corporation only when funds are avail- 
able. But if wherewithal is not available he 
cannot be held responsible. 


79. Take the charge of defict financing. 
The Corporation failed to pay the instal- 
ments of loan and interest it had borrowed 
from the Central Government. Though it 
provided for its payment in the budget the 
hard fact remains that no instalment was 
paid to the Government since 1974, and 
none in any case during 1977-80, the years 
in question. The budget prepared by the 
Corporation was unrealistic. The responsibi- 
lity of adopting an annual budget rests on the 
elected body. (S: 109). Hoping and expect- 
ing that the Central Government will amend 
the Act and increase the taxes the Corpora- 
tion thought that its receipts will exceed the 
expenditure. This was a hope and expecta- 
tion on which the budget was passed. The 
Commissioner advised bard headed realism. 
He suggested that the Corporatidon must 
keep expenditure within bounds. The elected 
representatives rejected his advice out of 
hand, holding that it was none of his busi- 
hess to tell them how they should budget the 
proposals. The Central Government, in 
pursuance of Section 194, was entitled to be 
paid loan and interest first before any other 
payment was made by the Corporation. As 
this was not done, the Central Government, 
as a powerful statutory creditor. decided to 
dissolve the Corporation, a body which over 
the years had failed to perform its statutory 
duty of payment of loans and interest. The 
creditor was not prepared to wait because 
financial indebtendness was increasing to 
astronomical figures. Huge burden of in- 
debtedness was piling up. The Central Gov- 
ernment decided to dismantle the corporate 
apparatus. They took over municipal ad- 
ministration in their hands. 


89. The sanction which the Central Gev- 
ernment can impose and indeed, if it is satis- 
fied of the necessary premises, must impose 
upon the erring Corporation is as complete 
as could be imagined; it involves the dissolu- 
tion and supersession of the Council and 
therefore, the confiscation of all its proper- 
ies. This is the power of the Central Goy- 
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ernment which provides grants-in-aid, block 
grants, plan funds and other subsidies. It is 
true that this is a drastic power and can 
seriously impair Corporation’s responsibility 
to the people and sometimes reduce it to the 
vanishing point. The Central Government 
have spur, they have rein, they have pole-axe 
in their hands. Which one they will use, 
when and how, is not left to them. The legis- 
lature has laid down the statutory criteria in 
Section 490. This is done to prevent execu- 
tive onslaught or departmental aggression. 
When the Corporation is a conspicious 
failure in discharging its statutory duties the 
Government can use the pole-axe to dissolve 
it. 


81. The subject of municipal finance is of 
perennial interest. The Corporation wanted 
to show that the financial defaults mention- 
ed in the notice were not attributable solely 
to the present Corporation but were mainly 
due to what the Corporation had inherited 
from the past. This is what they wanted to 
say and show. But this antiquarian re- 
search, I think, was not necessary. The sec- 
tion dozs not limit the power of the Central 
Government to order supersession of this 
Corporation or that. It speaks only of the 
Corporation. Corporation we know has a 
perpetual succession. It is a flowing stream. 
In order to facilitate the management of its 
affiairs, the local authority has been made a 
‘body corporate’, an artificial person having 
continuity of life, a continuing identity not- 
withstanding change in its - component per- 
sonnel, and the power to hold property as 
though it were an individual. Tt can also 
sue and be used in its own name. This shows 
that even for the faults and defaults of the 
previous civic administrations the successor 
bodies of councillors and aldermen can be 
superseded. Future generations will havs 
their own sufficient burdens but they cannot 
disown legacies of debt from the past. The’ 
Act draws no dividing line between the past 
and the present. It addresses itself to a 
given situation. There is nothing in the sec 
tion to suggest that the sins of the past can- 
not be visited on the present holders of 
office. The reason is that councillors and 
aldermen have been personified and not this 
man or that. The Act incorporates a body 
of individuals who may come and go but all 
will enjoy corporate personality during the 
peciod of their incumbancy. Men are mortal 
bat the Corporation enjoys the attribute of 
‘Tegal immortality. And when it is supersed- 
od it remains in a state of suspended anima- 
tion, without a habitation and a name. 
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82. But it is unjust to blame the Commis- 
sioner for the defaults of the Corporation or 
its incompetency or abuse of power. The 
office of the Commissioner is an important 
part of the machinery of the local Govern- 
ment. He may be said to stand between the 
Corporation and the Central Government. 
He is there to assist by his advice and action 
in the conduct of public affairs in the Cor- 
poration, and if there is a disposition on the 
part of the Corporation to ride roughshod 
over his opinion, the question must at once 
arise whether the deliberative wing of the 
Corporation is not solely to be blamed for 
the consequence. If the Commissioner is 
not answerable to the Corporation he is 
answerable to no one. The Act harmonises 
the two principles of municipal home rule 
with central control. The municipal govern- 
ment of Delhi vests in the Corporation com- 
posed of councillors and alderman (see S. 3). 
It does not vest in the Commissioner. The 
Commissioner is the chief executive. He 
owes dual responsibility to the Government 
and the elected representatives. Placed be- 
tween universal suffrage and the Central 
power, he is between the anvil and the 
hammer. This has been said of the French 
Prefect. It is true of the Municipal Commis- 
sioner of Delhi. 


83. But his opinion is entitled to great 
weight. He represents the official element in 
-the municipal administration which is a 
happy combination of the elected amateur 
and the professional administrator. He ad- 
vised the Corporation that they should not 
incur excessive expenditure, that they should 
atop development work, that they should not 
accept tender of Trading Engineers, that 
they should not sell Nimri Staff quarters, 
that they should not pass any resolutions for 
the regularisation of demolished buildings 
contrary to law and in the face of express 
provisions contained in Chapter XVI on 
building regulations, whatever be their 
sympathy for those who suffered in emerg- 
ency excesses. 


84. There was no friendly co-operation 
between the elected body and the executive. 
There was little co-ordination of thought and 
work between the Commissioner in whom the 
executive power is concentrated and the 
elected representatives who are the guardians 
of public opinion. The Commissioner was 
operating ina hostile territory. He knew that 
the terrain was difficult. He knew that the 
Corporation was passing through troublous 
times. The Commissioner is right when he 
says that “the financial bungling was a result 
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of the Corporation’s own defaults and in- 
competency.” As he put it, the fact of the 
matter is that the Corporation persistently 
defaulted in making payments due to ‘un- 
imaginative and defective budgeting’ which 
tesulted in a huge deficit of 70 crores from 
1977-78 to 1979-80. Mismanagement of 
finances is writ large. The Corporation was 
like a ship of which fuel was running out; 
and the fuel which keeps the Corporation 
going is money raised by taxes or borrowed. 
Provident fund etc.. had not been paid. 
Creditors of 4 crores of rupees remained un- 
paid. The Central Government had not 
been paid. Judge John F. Dillon, a leading 
authority on municipal corporations, says, 
“In many of its more important aspects a 
city is not so much a miniature state as it is 
a business corporation, its business being to 
wisely administer the local affairs and 
economically spend the revenue of an in- 
corporated community. As we learn this 
lesson and apply business methods to busi- 
ness affairs, we are on the road to better and 
more satisfactory results.” In awarding the 
contract to Trading Engineers the Corpora- 
tion did not act in a business like manner. 
This instance clearly shows that there was 
neither efficiency nor excellance nor thrift in 
this and other fields of utilitarian achieve- 
ment. The Corporation can by no means 
be described as a shining example of success. 


85. In the field of municipal service a 
large number of ad hoc appointments were 
made without regard to its resources. The 
appointment of Chief Engineer. deputy engi- 
neer and superintending engineer from year 
to year was made against the recommenda- 
tions of the UPSC and without obtaining any 
prior approval of the Administrator. The 
provision of a ‘discretionary fund’ is plainly 
against the Act. Similarly, the ‘contingency 
fund’ was created without having regard to 
the needs of development. All constituen- 
cies are not alike in their size, needs or pro-- 
blems. 


86. In-my opinion, there was sufficient, 
material before the Central Government on 
which it could find, as it did, that the Cor- 
poration is incompetent to manage finances 
in a prudent fashion, that it has persistently’ 
defaulted in the performance of its. duties, 
and it has abused its powers. Of the abuse 
of powers two glaring instances are, as ] have 
said, the sale of Nimri staff quarters and the 
regularisation of demolitions. Sale of quar- 
ters is against the purpose ef. the Act, even 
though the Corporation has the power to 
transfer property. Such a sale cannot be said 
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to be authorised or contemplated by the 
statute. ; 

87. As regards demolitions styled as 
‘emergency excesses’ the law cannot be 
altered by passing resolutions. So long as 
building byelaws are in force they have to be 
obeyed. It is not a sufficient answer to say, 
as was said in the resolution, that “moral 
and social duty” required assistance to be 
given to rehabilitate those who had suffered 
in an ‘extraordinary situation’ and therefore 
cases of demolitions were not covered by 
‘ordinary procedures’. That the procedure 
indicated in the resolution was “in the inter- 
ests of justice and fairness to all concerned” 
is not enough sanction to depart from the 
statutory provisions. In fact no resolution 
can be passed which has the effect of giving 
a go-by to the legislative command. 

88. Similarly, the misuse of motor vehi- 
cles by the Chairman of the Standing Com- 
mittee and other statutory committees can- 
not be condoned in the manner it was done. 
The councillors and the aldermen stand in a 
fiduciary obligation to the electors. They 
are put in charge of public funds with the 
duty superadded that they will act as trustees 
or managers of the property which belongs 
to the whole community they seek to- serve. 


89. It is true that the opinion of the Cen- 
tral Government is the determining matter. 
But the opinion is displaced as a relevant 
opinion if it could not be formed by any 
sensible person on the material before him. 
The Courts will not readily defer to the con- 
clusiveness of an executive authority’s opin- 
jon as to the existence of a matter of law 
or fact upon which the validity of the exer- 
cise of the power is predicated. The Courts 
will find out whether conditions precedent to 
the formation of the opinion have a factual 
Basis (M. A. Rasheed v. State of Kerala, 
AIR 1974 SC 2249). 


90. Jf the opinion is “so absurd that no 
sensible person could ever dream that it lay 
within the powers of the authority” it will 
be acting “unreasonably”. Warrington L.J. 
in Short v. Poole Corporation, (1926) 1 Ch 66 
gave the example of the read-haired teacher, 
dismissed because she had red hair. This is 
unreasonable in one sense. In another sense 
it is taking into consideration extraneous 
matters. In still another sense it is exclud- 
ing matters which one is bound to consider. 
Lord Greene M. R. quoted this example 
with great effect in the leading case of As- 
sociated Provincial Picture v. Wednesbury 
Corpn., (1948) 1 KB 223 and I find it illu- 
minating. 
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91. The expressions incompetence, persis- 
tent default, abuse or excess of power limit. 
the authority of the man who weilds the 


power. The question what these expressions 
mean is a question of law. I cannot read 
the section as making the Govern- 


ment the arbiter upon the construction of 
the section and the limits it imposes on its 
powers. Doubtless the Government must in 
expressing an opinion for the purposes of 
the section also entertain a view as to the 
question of law. But its view on law is not 
decisive. Jf in arriving at a conclusion it 
appears to the Court that the Government 
had given effect to a wrong apprehension of 
its powers under the section the result would 
be that the Govt. has not expressed such 
an opinion as is referred to in the section. 


92. It is true that on some of the matters 
which were raised in the show cause notice 
there can be two opinions. It is true that 
the present Corporation inherited the goods 
and evils of the previous administrations and 
that there were several disputes between the 
Government and the Corporation on the 
non-payment of dues which it was claimed 
the Government and the Government organi- 
sations were liable to pay. ft is true that 
the endemic situation was the subject of 
lament and comment by the Mararka Com- 
mission and the Jain Committee. But the 
view taken by the Government is not un- 
reasonable. We cannot say to the Govern- 
ment “You let the Corporation function. 
Wipe out old debts. Convert them into a 
‘loan in perpetuity’ Advance a fresh loan 
of Rs. 4 crores of rupees. Appoint commis- 
sions of inquiry and act on their recommen- 
dations.” The Government can well say: 
“If councillors and aldermen are accountable 
to the people, the Central Government has 
also a responsibility to the electorate for 
national policy”. The truth is that the un- 
soundness of financial administrations is a 
good ground for superession. Without sound 
finance no sound Government is possible. 
The central-local financial arrangement is a 
subject of singular importance but of great 
complexity. ‘He who pays the piper calls 
the tune’ and Government makes financial 
help conditional upon minimum standards of 
performance. 

-93. As Lord Denning M. R. pointed out in 
the Court of Appeal that “two reasonable 
persons can reasonably come to opposite 
conclusions” and that “no one can properly 
be labelled as being unreasonable unless he 
is not only wrong but unreasonably wrong, 
so- wrong that no reasonable person’ could 
sensibly take that view.” (Secretary of State 
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for Education and Science v. Metropolitan 
Borough the Tameside, 1977 AC {014 (4025)). 
In my view there was material before the 
Government for entertaining the opinion they 
did. Certainly it was not an unreasonable 
opinion. i am aware of the warning given 
by the Supreme Court that every error or 
lapse on the part of the Corporation is not a 
disqualification meriting supersession within 
the language of Section 499. Defaults to be 
actionable must be persistent. (See S. L. 
Kapoor v. Jagmohan, 1980 (4) SCC 579: 
{AIR 1981 SC 136)). 


94. The requirement 
ment give reasons for the order it makes 
does not necessarily require it to record a 
judgment judicially arrived at. All it has to 
do is to prepare a “catalogue of the Com- 
mittee’s misdeeds” (Per Das C. J. p. 114) 
er enumerate “all the misdeeds and wrongs 
done by the committee’ (Per Kapur J. 
p. 126) Radhey Shyam- Khare {AIR 1959 
SC 107) (supra). The authority has to make 
the order after considering all the explana- 
tions furnished by the Corporation because 
its order puts an end to the very existence 
of the Corporation itself and in view of the 
grave nature of the consequences that ensue. 
But the statute nowhere requires that the 
authority must deal with the explanation in 
its order. 


Paradoxically local government in the 
twentieth century seems to expand the num- 
ber of functions it performs at the same time 
that it faces increasing Central Government 
supervision and a narrowing of its independ- 
ence. From local self-government, after de- 
scribed as the best school of democracy, it 
can, by financial dependence, be reduced to 
a department of the State. Such are the 
woes of welfareism. Such is the great power 
of the purse. “Who holds the purse holds 
the power”, thus wrote James Madison in the 


Federalist. He was right. 
95. To summarise, the power to 
supersede is essentially an administra- 


tive power. The approach of the public 
authority in the exercise of the power has 
to be quasi-judicial. There is a judicial 
element involved in the exercise of power. 
But with the expediency and inexpediency, 
wisdom and unwisdom, of such a measure 
the Court has nothing te do. Balancing the 
advantages and disadvantages of one pos- 
sible course of action against another and 
making a decision is what ministers have to 
do; it is the very stuff of government and 
the Courts should not interfere save ‘for 
good reasons and disagreeing with the deci- 
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sion is not in itself a good reason. (Asher v. 
Secy. of State, (1974) 2 All ER 156 (168) 
per Lawton LJ). In deciding a case a min- 
ister works in an environment which is quite 
different from that of the Judge. 


26. On the whole case my conclusion is 
that the minister correctly applied threefold 
statutory criteria to the facts before him and 
directed his mind in each case to the right 
question. I am Satisfied that he directed 
himself properly in law. He has not mis- 
apprehended the nature of his power. On 
the material before him he acted in a way 
a reasonable authority wovld have acted, 
“Disagrecing with his decision is not in it- 
self a good reason” to interfere. In my 
judgment there are mo valid grounds for 
holding that the Central Government acted 
unreasonably within the meaning ef S. 490. 


97. For these reasons I would dismiss the 
petition but make no order as to costs, 


S. S. CHADHA, J. 98.:— I agree. 


H. L. ANAND, 3.: (Minority view) :— 93. 
The questions: This petition under Art. 226 
of the Constitution by a former Councillor 
of the Municipal Corporation of Delhi, for — 
short, the Corporation, assails, inter alia, the 
validity of the order of the Central Govern- 
ment made on April i1, 1980, in exercise of 
powers under sub-section (1) of S. 490 of 
the Delhi Municipal Corporation Act, 1957, 
for short, the Act, superseding the Corpora- 
tion for a period of one year on the ground 
of persistent default and incompetence in 
the performance of duties imposed on it by 
the Act and of abuse of powers and raises 
substantial questions of law of great public 
importance, as indeed, of considerable diffi- 
culty, with regard to the scheme of Chap? 
ter XXIV of the Act dealing with the con- 
trol of the Corporation by the Central Gov- 


- ernment, the nature of the power of control 


conferred on the Central Government, the 
constraints within which and the conditions, 
circumstances and the manner in which the 
power ought to be exercised, and the con- 
struction of the provisions of Section 490 
and certain other provisions of the Act. Was 
the Corporation denied a reasonable oppor- 
tanity of showing cause against the pro- 
posed order of supersession? Whether the 
Corporation was justified in asking for ex- 
tension of time fo submit a reply to the 
show cause notice pending supply of large 
number of documents and information by 
the Commissioner and examination of the 
relevant ‘material to draw up an effective 
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teply? Whether the.. impugned order was 
vitiated in that the Centra] Government did 
net give reasons why the order was being 
made in spite of whatever explanation the 
Corporation was able to give within the 
limited time at its. disposal? What was the 
correct interpretation and’ true construction 
of the expression “persistently makes de- 
fault”, “abuses its powers” and “duties im- 
posed on it by or under the Act” occurring 
în Section 490. (1) of the Act? If the failure 
or inability of the Corporation to meet its 
financial obligations arising out of contracts 
could be said to be within the terms of See- 
tion 490 (1): of the Act? Whether the Cen- 
tral Government was acting unreasonably im 
superseding the Corporation without | prior 
Tesort to the provisions of Section 487 of 
the Act to give appropriate directions to the. 
Corporation? What, if any, are the limits 
of justiciability of an order of supersession 
in proceedings under Article 226 of the Con- 
stitution and what would be the proper test 
for the Court to apply in determining the 
validity of such an order? Whether the 
order was made in exercise of bona fide ex- 


ecutive power or was vitiated because it ap- - 


peared to have been made for an extraneous 
purpose even though based on some mate- 
tial, which could not be altogether brushed. 
aside as. being irrelevant or extraneous? 
These are some of the questions that are 
posed fer decision or otherwise arose in the 
course of the hearing of the petition. 


The Background: 


100. The petition, which was filed in the 
backdrop of rather turbulent circumstances, 
did: not have a smooth course in this Court. 
The year 1980 marked the end of a phase of 
unprecedented political changes in India in 
which the people had voted overwhelmingly 
to power at the Centre and number of States, 
a conglomeration of opposition parties. 
The process, which was described by the 
Supreme Court in the case of State of Rajas- 
than, AIR 1977 SC 1361, as being indicative 
of a “critical situation” and representing a 
“total alienation” between the people and 
the Government then in power, was reversed 
in early 1980, when the present Government 
in power at the Centre took over. The new 
Government assumed office on Jan. 14, 1980. 
Consistently, as it were, with what the pre- 
vious Government.did, when returned to 
power at the Centre, the present Government 
ordered om Feb. 17, 1980, the dissolution of 
nine State Assemblies, which were then 
under the control of the opposition parties, 


in exercise. of. power conferred by. Art. 356: 
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of the Constitution of India on the ground 
that the Governments in those States could 
not be carried’ on in accordance with the 
provisions of the Constitution but admit- 
tedly for the obvious reason that in view of 
the mandate of the people at the Centre, the 
context in which the Assemblies in these 
States had been: elected had drastically chang- 
ed so as to justify a fresh poll, There has 
been censiderable controversy whether 
such a decision was essentially a political 
decision, with major policy centent, and was 
within the provision of the Article and whe- 
ther it was justiciable and meonsistent with 
the principles and requirement of Federa- 
lism, has been subject matter of considerable 
debate and has been subjected to harsh cri- 
ticism at the hands of an eminent author on 
the Constitutional Law of India (Seervai 
Constitutional Law of India (Vol. TH) 1777), 
but it is sufficient for our present purpose to 
say that the validity of the order dissolving 
the Assemblies in that situation would be 
beyond constitutional doubt in view of the 
way in which the Supreme Court considered 
the question, whea the previous Government 
had similarly dissoived State Assemblies fol- 
lowing its assumption of power at the Cen- 
tre. What was then sanctified by the Supreme 
Court could not possibly be open to chal- 
lenge, even though the roles of ‘parties were 
reversed. The fate of the dissolved Assem- 
blies also overtook the Metropolitan Council 
of Delhi on March 21, 1980, and rightly so, 
because if the drastic change in the context 
justified the dissolution of nine State Assem- 
blies, the Metropolitan Council of Delhi 
could not be treated differently, for, it was 
after all a mini legislature for the Union 
Yerritory of Delhi and ifs dissolution was 
governed by the conditions which governed 
the dissolution of the State Assemblies. This 
decision was, therefore, to an extent, consis- 
tent with the law laid down by the Supreme 
Court in the case of State of Rajasthan (AIR 
1977 SC 1361) (supra). Before the dissolu- 
tion of the Delhi Metropolitan Council, the 
Lt. Governor of Delhi superseded the New 
Delhi Municipal Committee, a municipal 
body nominated under the Punjab Municipal 
Act, by an order of supersession made on 
Feb. 27, 1980, in exercise of powers confer- 
red by S. 238: (1) of the Punjab Municipal 
Act, as extended to Delhi, on the ground 
that the Committee was guilty of persistent 
default and incompetence in the performance 
of duties imposed on it under the law and 
had abused its powers. The Committee was, 
however, not given any opportunity. whatever 


of showing cause against the, proposed order 
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of supersession. Soon thereafter, bya show- 
cause notice of Aprii 1, 1980, the - Central 
Government called upon the Corporation 
pursuant to the proviso to sub-section (1) of 
Sec. 490 of the Act, to show cause within a 
period of 7 days trom the date of receipt 
of the notice, why an order superseding it 
should not be made on the ground that it 
had persistently made default in the per- 
formance of duties imposed on it by or 
under the Act, had abused its powers,- and 
had been incompetent in the performance 
of its duties. The Corporation submitted an 


interim reply and sought 10 days extension 
to submit a proper reply. The extension 
was refused and by an order made on 


April 11, 1980, the Corporation was super- 
seded for a period of one year. The present 
petition was filed on April 19, 1980. While 
issuing rule nisi, this Court, Prithvi Raj and 
Anand, JJ., however, declined to. grant a 
stay of the operation of the order but di- 
rected that the matter be heard and disposed 
of at an early date. This, however, did not 
happen partly because, meanwhile, the order 
of supersession of the New Delhi Municipal 
Committee had been upheld by a Full Bench 
of this Court, consisting of five- Hon’ble 
Judges, by an order made on May 9, 1980.* 
At the final. hearing of the present petition 
before a Division Bench of this Court, 
Prithvi Raj and Anand, JJ., the principal 
contention of the petitioner that the Cor- 
poration had been denied a reasonable op- 
portunity of being heard was sought to be 
dispelled by the way in which the Full Bench 
had looked at the scope and content of rea- 
sonable opportunity of being heard. The 
Division Bench, however, felt impelled to 
refer the petition to a larger Bench, which 
would be entitled to reconsider the Full 
Bench decision, as the Division Bench felt 
that the decision deserved reconsideration. 
Before the larger Bench could be constitut- 
ed, the order superseding the. New Delhi 
Municipal Committee was voided by the 
Supreme Court on Sept. 18, 1980: (Reported 
in AIR 1981 SC 136), in appeal even though 
it did not give the relief as the term of the 
Committee was due to expire on Oct. 3, 
1980 but the principle was vindicated when 
the Supreme Court iaid down that the Com- 
mittee had been denied a reasonable oppor- 
tunity of being heard. The present petition 
was accordingly heard afresh by a Full 
Bench of three Judges, the reference to a 
larger Bench having become unnecessary in 
view of the decision of the Supreme- Court. 
a As Ee a eS ad E 


*Reported in ILR (1980) 1 Delhi 263. 
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101. We heard learned counsel for the 
parties at considerable length on the various 
questions in controversy but our close and 
anxious consideration of the matter failed to 
produce a unanimous opinion as to the 
validity of thé order, as indeed, on most of 
the questions debated before us. My learn- 
ed brother Avadh Behari, J. is satisfied with 
regard to the validity of the order and turn- 
ed down the various contentions urged on 
behalf of the petitioner and proposes to dis- 
miss the petition. My brother Chadha, J. 
proposes to concur in the conclusions as 
I have had the 
benefit of perusing the well-reasoned Judg- 


ment prepared by Avadh Behari, J., for 
whom I have great regards. I, however, re- 
gret my inability to either concur in the 


conclusion or subscribe to any of the reasons 
on which the conclusion purports to be based 
and propose to accept the petition, to the 
extent it challenges the validity of the im- 
pugned order, but dismiss it to the extent it 
assails the validity of the show cause notice 
and to direct that, while maintaining the 
status quo of the administration of the Cor- 
poration, the Central Government would re- 
consider the matter at an appropriate level, 
after giving to the Corporation or the Execu- 
tive Councillors, as may. be considered feasi- 
ble, a full, fair and effective hearing, I also 
propose to direct that the administration of 
the Corporation would abide the ultimate 
decision of the Central Government on such 
a review. 


HI. Reasonable opportunity to show cause: 


102. The first and the foremost question 
that is posed for decision is as to whether 
the Corporation was denied a reasonable 
opportunity of showing cause against the 
proposed action. a 


103. The time-honoured rule of audi 
alteram partem, an essential component of 
the principle of natural justice and an in- 
tegral part of the larger concept of rule of 


law has been variously described, as “sub- 
‘stantial justice’, “the essence of justice” 
“fundamental justice’, “universal justice” 


“rational justice”, “justice without. any epi- 
thet” or ‘fair play in action”. The rule eg- 
presses the close relationship between com- 
mon law and moral principles; has an im- 
pressive ancestry and may be legitimately 
considered as being of Divine origin. That 
no man is to be judged unheard was a pre- 
cept known to .the Greeks, inscribed in 
ancient images, where justice was admin- 
istered, proclaimed in: Seneca’s Madea, en- 
shrined in the .scriptures, traced by the 
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Supreme Court, AIR 1978 SC 851, to the 
Arthshastra in India, mentioned by Saint 
Augustine, embodied in Germanic as well as 
African proverbs, ascribed in the Year Books 
to the law of nature, asserted by Coke to be 
principle of divine justice and traced by an 
eighteenth century Judge to the events in 
the Garden of Eden, where the Lord himself 
asked of Adam and Eve if they had eaten of 
the forbidden fruit before their fall from 
Heavens to earth (De Smith’s Judicial Review 
of Administrative Action). 


104. The fundamental maxims of natural 
justice have now become deeply and in- 
delibly engrained in the common conscious 
ness of mankind as pre-eminently necessary 
to ensure that the law is applied impartially, 
objectively and fairly. During the last two 


decades. the concept of natural justice has 
made great strides in the field of admin- 
istrative law. The law in India has kept 


pace with the development of law in England. 
The epoch making decision of the House of 


Lords in Ridge v. Baldwin, (1964) AC 40, 
had its parallel in India in the case of 
Kraipak, AIR 1970 SC 150, where the 


Supreme Court laid down that if the purpose 
of rules of natural justice was to prevent 
miscarriage of justice, one failed to see why 
these rules should be made inapplicable ta 
administrative enquiries, and observed that 
arriving at a just.decision is the aim of both 
the quasi-judicial enquiries as well as the 
administrative enquiries and an unjust deci- 
sion in an administrative enquiry may have 
more far-reaching effect than a decision in 
a quasi-judicial enquiry. It is now well 
established that the rule cannot be sacrificed 
at the altar of administrative convenience or 
celerity for, convenience and justice, as Lord 
Atkin (General: Medical Council v. Spack- 
man, (1943) AC 627 at p. 638) felicitously put 
it “are often not-on speaking terms”. More 
recent judicial thinking tends to the applica- 
tion of the rule and to the preservation of 
its solemnity and core even where there is 
no express legislative recognition of it or a 
possible inference of its exclusion, as also in 
extraordinary and emergent situations even 
though such extraordinary situation may 
justify situational modification, timeously of 
otherwise, of its application. It has also 
been recognised that like the doctrine of 
ultra vires and public policy, natural justice 
is a branch of public law and is a formidable 
weapon which can be wielded to secure jus- 
tice to the citizen and a distinction has been 
drawn between its application fo situations 
involving mere right to property and those 
involving fundamental liberties, civil and 
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political rights and judicial thinking favours 
the further extension ofits frontiers in case? 
involving fundamental liberties and civil and 
political rights, including the right to self- - 
Government. The decision of the Full Bench 
of this Court in the case of supersession of 
the New Delhi Municipal Committee (supra) 
and the majority opinion of this Court in 
the case of Swadeshi Cotton Mills, ILR 
(1979) 2 Delhi 387, had raised some doubts 
about the scope, content and limits of the 
tule but the recent decision of the Supreme 
Court in the cases of New Delhi Municipal 
Committee (AIR 1981 SC 136) (supra) and 
Swadeshi Cotton Mills (A. S. Nos. 1629, 1857 
and 2007 of 1979, D/- 13-1-1981 : (Reported 
in AIR 1981 SC 818) have not only rein- 
forced the rule but also added new dimen- 
sions to it. 


105. There has been considerable debate 
with regard to the scope and content of the 
requirement of a reasonable opportunity of 
showing cause and the judicial annals are 
replete with precedents and principles which 
have determined the evolution of this re- 
quirement. It is, however, unnecessary for 


us in the present case to have recourse to 
these words of wisdom because Parliament 
thought it necessary to make the. require- 


ment a statutory obligation u/s. 490 of the 
Act. It is an ample measure of the impor- 
tance that Parliament attached to an order 
of supersession and the concern it had for 
a reasonable opportunity of showing cause 
that the requirement was not left to the 
general application of the principle of audi 
alteram partem but was made a statutory 
obligation and a condition precedent for the 
making of such an order. It was built into 
= section by the proviso to it which runs 
us :-— 


“Provided that before making an order of 
supersession as aforesaid, reasonable oppor- 
tunity shall be given to the Corporation to 
show cause why such order of supersession 
should not be made.” 


Parliamentary concern for an order of 
supersession and the imperative of a reason- 
able opportunity of showing cause and of 
due and proper consideration of such cause 
by the authority making the order is further | 
reflected in the two additional provisions in 
the section. Sub-section (1) of that section, 
which empowers the authority to supersede 
the Corporation, provides that the order must 
be “published, together with a statement of 
the reasons therefor, in the Official Gazette”. 
Sub-section (3) of the section reinforces this 
concern when it provides that “an order of 
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supersessien made under this section together 
with a statement of the reasons therefor shall 


be laid before each House of Parliament ag 


soon as may be after if has been made”. 


166. The siatutory requirement, as indeed, 
the requirement of the principle of audi 
alteram partem, is not a mere opportunity 
to show cause for a mere opportunity. could 
degenerate into a convenient facade, a mere 
public relations exercise, or a mere maites 
of form shoro of substance. An opportu- 
nity must, therefore, be an effective and 
meaningful opportunity. Ft is for this rea- 
son that the statutory requirement, as indeed) 
the principle of natural justice insists that the 
opportunity must be a “reasonable opportu- 
nity”. Whe concept of reasonable opportu- 
nity is essentially objective in the sense that 
the opportunity must be reasonable in the 
context of the totality of the circumstances 
in which the person required to show. cause 
is placed, Ht must be reasonable having re~ 
gard to the nature of the charge he is called 
Upon te meet, the magnitude of the work 
involved in understanding the charge, having 
access. to the record or material on which it 


fs based, collecting and collating infor- 
mation, data) and material which would 
justify a defence to the charge, adequate 


time to examine the material, apply mind te 
the material, seek advice, if necessary, in 
connection with various questions that arise, 
articulate. his explanation and put it across 
to the autherity for its consideration; if the 
charge is. based on oral testimony of any 
person or the opinion of another person, an 
opportunity te cross-examine such a person 
and in a fit case fo produce both oral and 
documentary evidence and, if such a course 
fs justified, an opportunity of an oral hear- 
ing to persuade the authority to his point 
of view. Whether an opportunity is reason- 
able or not would also, to an extent, depend 
on the nature of the charge, the nature of 
the power which is sought to be exercised, 
the ramification of the order, that is sought 
to be made, the rights and interests that are 
sought to be protected. Finally, the oppor- 
tunity te show cause must not only te rea- 
sonable by all the objective criteria but must 
also appear to. a reasonable person to be se. 
The appearance facet of the concept of rea- 
sonable opportunity is not only important 
but, in a sense, may be more important than 
the actual opportunity. At one time, the 
requirement of appearance was thought of as 
being peculiar to the judicial process and it 
is axiomatic that justice must not only be 


done but must also manifestly appear te be 
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dene and the successful. appearance of the 
judicial process was considered to be its 
crowning glory. Recent juristie thinking 
bas sought to introduce that facei of appear- 
ance even in the administrative process when 
it is commended that the reasonable oppor- 
tunity fe show cause even in exercise of ex- 
ecutive power must also appear to be rea- 
sonable and it is heartening to note that this 
thinking was judicially recognised in the 
latest decision of the Supreme Court in the 
case of New Delhi Municipak Committee 
(AIR. 1981 SC 136). (supra) when the Supreme 
Court quoted with approval tke observation 


of Jackson (lackson Natural Justice, 1980 
Edn.) thereby making it a mandatory re- 
quirement of law that the person affected 


must not only be given a reasonable oppor- 
tunity to show cause but it must also mani- 
festly appear that a reasonable opportunity 
had been given before an adverse order was 
made. ‘The reasonable opportunity satisfies 
the requirement of law but the manifest ap- 
pearance of such an opportunity, satisfies the 
bar of public opinion and raises executive 
action to. a judicial pedestal. The reguire- 
ment, both of the reality and the appearance 
becomes more imperative where the matter 
js not confined te individual rights, interest 
or property, but extends te political and civil 
rights and have impact on the right ef a 
mass of people te administen theig civic 
affairs, 

107. Let us examine the tetality of the 
circumstances in this case and see if one 
week’s. time granted te the Corporation to 
shew cause satisfied the requirement of law 
or, tc put it differently, if the request for an 
extension of 10 days seught by the Corpora- 
tion was. se unreasonable as to justify its re- 
jection without assigning any reason whatso- 
ever. 

108. The show cause notice was received 
by the Commissioner of the Municipal Cor- 
poration cf Delhi on April 1, 1980, the very 
day on which it was sent by the Government 
and the Commissioner forwarded it to the 
Municipal Secretary the same day and’ was 
received by the Mayor at 8. p. m. on that 
day itself. On April 2, 1980, the Mayor 
asked the Commissioner of the Municipal 
Corporation for a parawise reply to the 
show cause notice based on facts and figures 
in respect of the contents of Annexures I 
te II to the notice being furnished to him 
at the earliest opportunity “on top priority 
basis”. By the letter of April 3, 1980, the 
Commissioner, however, informed the Mayor 

that the reply was required to be framed by 
the Corporation: and that he aud bis office 
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would, however, ‘be ready and willing to fur- 
mish any data, information or assistance that 
may be required of them. The Mayor in- 
formed the Commissioner the same day by 
bis ‘detailed detter of April 3, 1980 that 
although the reply to the notice was to be 
formulated by the Corporation, yet the mem- 
bers may be requiring precise authenticated 
details pertaining to verious aspects forming 
subject matter of the show cause notice and, 
therefore, requested the ‘Commissioner to 
‘furnish in detail latest by the Sth of April, 
1980, the information relating to the various 
matters forming subject matter of the three 
annexures. The Mayor set out the detailed 
information and material required with refer- 
ence to cach of these allegations in ‘the 
«course of this 14-page reference to the Com- 
missioner. ‘Similatly, on the same day, the 
Mayor isseed instructions that an urgent 
meeting of the Corporation be convened for 
April 7, 1980 to consider the etice, since 
72 hours notice for convening a meeting of 
the Corporation was necessary «ander the 
Act. The Commissioner of ‘the ‘Corporation 
had apparently already deputed the staf to 
collect the necessary information and data 
required in connection with fhe various 
allegations and sent a 50-page detailed note 
to the Mayor on April 5, 1980. Similarly, 
tbe Mayor sent a letter to the Central Gov- 
ernment on April 3, 1980 informing it that 
an urgent meeting of the Corporation was 
being convened for April 7, 1989 and point- 
ed out that one week’s time for a eply to 
the notice was insufficient and an extension 
for at least 10 days up to April 418, 1980 
was sought, inter alia on ithe ground that in 
order to deal with and rebut each of ‘the 
‘several allegations, documents and records 
would have to be referred to and that the 
Municipal Commissioner had already been 
asked to collect the necessary information 
and data for the purpose. The meeting had 
already been convened for April 5, 1980 to 
elect ‘the Mayer and the Dy. Mayor but this 
meeting had apparently to be devoted to the 
election and the show cause notice could 
aot have Seen considered by this meeting in 
the absence of proper notice of the item for 
«consideration and the material required for 
a proper consideration of the matter. The 
Corporation considered the notice in dts 
meeting of April 7, 1980, and decided ‘fo 
send an interim reply to the ‘Government 
denying the allegations generally and express- 
ing its determination te establish that there 
was no ground for supersession but praying 


that.40 days’ time wlroady suski be alow- 
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ed to enable the Corporation te submit ə 
meaningful and effective reply to the allega- 
tions. The Corporation also resolved to set 
np a Sub-Committee to consider the notice 
in depth and the material information and 
data relating to the various matters in con- 
troversy and prepare a detailed and effective 
reply in consultation with a Legal Adviser 
who was also appointed for the purpese. 
Meanwhile, by its letter of April 6, 1980, 
Central Government informed the Mayos 
that the Central Government after consid- 
ering the request, regrets “its inability to 
stant any extension im this regard”. The 
communication did not indicate reasons for 
the rejection of request for extension. Tha 
Sub-Committee appointed by the -Corpora- 
tion meanwhile held its meeting on the Bth, 
Sth and 10th, when it considered the various 
matters and, inter alia, sought additional 
information. data and material from the 
Commissioner. In its meeting held on 
April 10, 1980, it adjourned te meet again 
on April 11, 1980 at 4 p.m. to continue its 
deliberations after further material and in- 
formation bad ‘been received from the Com- 
missioner but the impugned order supersed- 
ing the Corporation on the grounds on which 
the show cause notice was based was receiv- 
ed at 2.45 p. m. on April 11, 1980 rendering 
any further consideration of the matter bv 
the Corporation infructuous. 

189. The order of supersession was a 
drastic order. It would be ‘tantamount to 
the removal of a duly constituted municipal 
Government. It would put an end to the 
tenure of over 100 elected representatives of 
ihe people, who had been given a mandate 
for the civic administration of the city. It 
‘would deprive each one of them of theim 
status as Municipal Councillors. It, there- 
fore, divested them of their powers, func- 
tions and rights and indirectly deprived a 
mass of people for a limited period to 
govern themselves at the civic jfevel. The 
order would interfere in the normal func- 
fioning of democratic decentralisation and 
was tantamount to suppression of democratic 
fights for a specified period. Tt had the 
efect of declaring that the chosen represen- 
tatives of the people had made persistent 
default in the performance of their duties, 
were incompetent and had abused theip 
powers. it, therefore, net only stigmatised 
ithe Corporation as a collective corporate 
entity but also condemned the individuals, 
who constituted it under the Act. It was, 
therefore, ‘both condemnatery and  depriva- 
tery in its wide impact. An analysis of ths 
dares Aanexures to the show cause... notice 
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would show that there were about 20 allega- 
tions of default, incompetence and abuse of 
power, which had relation to the function- 
ing of the successive Corporations in Delhi 
over the years based on accounts, facts, 
figures, data, resolutions, minutes, notes, ex- 
tending to thousands of pages and relating 
to almost a decade of the functioning of 
the Corporation. Most of the allegations 
extended beyond the life of the present Cor- 
poration and had their genesis in the finances 
of the body during the last more than a 
decade of its functioning. If the note pre- 
pared by the Commissioner of the Corpora- 
tion to assist the Corporation to prepare a 
reply was any index, it would be useful to 
remember that after many days of strenuous 
work, the staff of the Corporation dug up 
records and prepared a note running into 
50 pages dealing with the various allegations 
fnvolving considerable figure work apart 
from collection and collation of material. 
If the material placed before this Court in 
the present proceedings could be a reason- 
able index of the magnitude of the work in- 
volved in understanding the charges, exam- 
ining the material and preparing a reply, it 
would be useful to remember that the allega- 
tions and counter-allegations in the present 
proceedings, including the material consid- 
ered relevant by both parties with reference 
to the charges and counter-charges, ran into 
nearly a thousand pages. Eminent counsel, 
who appeared before this Court for both 
sides required weeks and months to put on 
paper what in their wisdom appeared to 
them to be the contention of their respec- 
tive clients in relation to the various ques- 
tions of law that arose, the questions of fact 
that required decision, as indeed, the ques- 
tion as to the nature of the power, the in- 
terpretation of the law, the proper approach 
to the problem and an assessment of the 
material to determine if supersession of an 
elected body was justified or not. Eminent 
counsel on both sides, who had undisputed 
claim to competence, ability and brevity, 
took weeks.to prepare themselves and weeks 
to place their respective cases before the 
Court with a view to satisfy the Court with 
regard to the validity or otherwise of the 
order of supersession. One may concede in 
all fairness to the Government that the en- 
vironment in which the Government makes 
a decision or devotes consideration to a 
matter calling for decision is not necessarily 
the same as in a Court, even though the 
_ actual process is no different. Courts are 
called upon to judge a cause without “fear 
or favour”, “ill-will or affection” on a bona 
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fide application of judicial mind to the mate- 
rial placed before it by both the parties in 
an impartial and detached manner. The 
duty of Government is in no way different 
The process in a Court is time-consuming 
essentially because of the Courts anxiety to 


ensure that both sides are fully heard and 
nobody turns his back to the Court with 
grouse that he was not heard. It is also 


born out of a judicial anxiety that the deci- 
sion of the Court is just and fair, that law 
and justice prevail, that injustice is prevent- 
ed and that the truth triumphs in the maize 
of half-truths and lies. The process in Gov- 
ernment is no different. The ultimate ob- 
ject of both proceedings, at the judicial and 
executive level, is the same. One may, 
nevertheless, concede that the process need 
not be all that elaborate on a Government 
consideration as in a Court of law and that 
the person aggrieved need not, therefore, be 
given all that latitude that he gets when in 
a Court of law, but, nevertheless, there is a 
minimum requirement of time that must be 
salisfied in the context of the totality of the 
surrounding circumstances. 


110. In considering the reasonableness of 
the request for extension of time, it is not 
possible to ignore that the Corporation was 
not an individual, who. had to act on its 
own and, therefore, involving a simple pro- 
cess of application of mind. It was a corpo- 
tate body, composed of more than 100 per- 
sons. The law lays down the manner in 
which it could meet. 72 hours’ notice is 
essential for its meetings. The process of 
application of mind by a group of persons 
or a corporate entity to the material as in- 
deed, the various questions introduces an 
unusual complexity in their task and called 
for discussion between ‘them, consultations 
at different levels in depths study of the pro- 
blems in the Sub-Committees. The duty of 
the Corporation and of the Councillors, etc. 
who constituted it transcended the duty to 
defend the Corporate body or the indivi- 
duals, who constituted it. They had a more 
fundamental and deeper duty to perform. 
Whatever else may be said of the various 
allegations, one thing is obvious that most 
of the allégations had their genesis in genu- 
ine difficulties in the administration of muni- 
cipal Government. All these raised and in- 
volved larger questions of pattern of the 
various facets of municipal Government — 
financial as well as administrative. The pro- 
posed supersession was, therefore, in any 
event, a very important occasion for the 
bedy to deliberate as to where the municipal 
-Government in power had failed or if the 
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system of municipal Government incorporat- 
ed in the Act required a second look in 
matters of powers, financial resources, func- 
tions and duties. Some of these matters 
had been examined in the past by a number 
of high-powered committees. They could 
not have, therefore, taken the allegations 
lightly even if one were to concede, as was 
suggested in a lighter vein on behalf of 
counsel for the Commissioner, that, in any 
event, the Councillors knew very well that 
the order of supersession “was coming” even 
before the notice was issued. All this ob- 
viously would justify sufficient and at least 
breathing time, which could be reasonably 
limited only if any emergency or other com- 
pulsions pointed to the contrary. 


111. One test of reasonableness would 
be to see how an ordinary civil servant, 
when called upon to show cause, deals with 
the matter and the reaction of Government 
if he made, in somewhat similar circum- 
stances, a request for a few days’ extension. 
We have enough experience of disciplinary 
proceedings to be able to say without any 
fear of contradiction that even if the tenure 
of a temporary Government servant was 
sought to be affected, by an order involving 


allegations of misconduct on even minor 
charges, he would not be given less than 
a couple of weeks to submit a reply if the 


charges related to a prior period or involved 
documents or records which he would need 
to examine or inspect or ‘the charge involv- 
2d a question of Jaw or fact in which he 
would need the assistance of a lawyer, he 
would invariably ask for a week or so more 
and we know such time would be ungrudg- 
ngly allowed to him for, how does he deal 
with an allegation having some historical 
yackground unless he has had time te ex- 
amine the material, to seek advice and sub- 
nit a reply. It is well known that even if 
2e sought legal opinion, any lawyer would 
ye bound to ask for a few days’ time to 
study the material and tender his advice or 
to prepare a draft of a reply. Government 
s ordinarily considerate while dealing with 
zivil servants. Such cases rarely came to 
Court. One did. The refusal of J. & K. 
Government to give 2 weeks’ extension of 
ime to submit a reply to Des Raj. AIR 1957 
T & K 10, a civil servant, was held by the 
figh Court to be unreasonable. If that be 
io. were not the chosen representatives of 
‘the people entitled to that consideration 
where they were not being merely deprived 
of a minor right or of a tenure in service 


wut were being condemned as incompetent 
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and guilty of default and abuse of power. 
The order had much wider ramifications and 
more extensive impact. lf they were not 
given the ordinary consideration that would 
be given to a public servant, this Court got 
the impression that they were being shabbily 
treated. Whatever be the level of their com- 
petence or the Government assessment of 
their work and conduct. they deserved a 
better treatment in the process of this assess- 
ment. 


112. An important aspect of reasonable 
opportunity in the present context would be 
if Govt. had any compulsion to turn down 
a reasonable request for extension of time. 
True, the requirement of a reasonable op- 
portunity is of universal application but 
what would be reasonable opportunity in 
different sets of circumstances jis a flexible 
concept. While the person affected must be 
heard, the scope and content of the hearing 
could be suitably moderated or tailored to 
the peculiar requirement of a situation. 
Thus, a situational modification of the op- 
portunity has been recognised in Jaw. Ordi- 
narily, a reasonable opportunity must mean 
the fullest possible opportunity having regard 
to the totality of circumstances. In emer- 
gency conditions, or where there are other 
compulsions, the scope of the opportunity 
could be reasonably restricted. It is neces- 
sary in all such situations that the Govern- 
ment acts in a manner which would strike a 
reasonable balance between the requirement 
of a reasonable opportunity and the com- 
pulsions of a given situation. Was there 
any emergency or other urgency in the pre- 
sent case which could have justified rejec- 
tion of a reasonable request for extension ? 
We looked in vain for any such factor. 
Eminent counsel, who sought to justify the 
Government order, were unable to give any 
satisfactory explanation. Neither the coun- 
sel for the Government records provide an 
answer if there were any compulsions justi- 
fying an unusual attitude or any possible 
reason could be attributed to the rejection. 
There was obviously no emergency. If the 
allegations on which the show cause notice 
was based would have justified supersession, 
the situation was not of any one’s immediate 
making. Tt has been there over the years. 
It has perhaps been there in spite of the 
elected representatives. There was no danger 
of any precipitate action which could not 
be adequately dealt with by Government 
either in exercise of its directional powers 
or otherwise even after the supersession. 
The reason attributed to the refusal was a 
puerile excuse that the earlier Corporation 
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had alse been given ane week’s time to sub- 


mit a reply. This was hardly any reason 
to reject a reasonable request. The request 
for extension was based en good reasons, 


the magnitude of the work involved, the 
time required for the purpose and the nature 
of the order sought to be made. Govern- 
ment did not squarely meet any of these 
reasons either in the order or at any earlier 
stage. A cryptic reply turning down the re- 
quest was wholly arbitrary. 


113. An attempt was made to justify the 
rejection of the request for extension on the 
ground that in such matters expedition was 
called for. Expedition is a laudable object. 
Developing societies in democratic function- 
ing are essentiaily slow. It as, therefore, 
good that developmental work in such so- 
cieties picks up speed. But when. nothing 
else seems to be moving, where was 
question of expedition in demolishing an 
elected body, particularly, where the day-to- 
day functioning of the Corporation was im 
the safe hand of the Commissioner, who was 
an appointee. of the Central Government 
itself, and the Central Government had wide 
powers of superintendence over the affairs 
of the Corperation, including the ultimate 
power to unseat the elected body and to 
take over the administration in its hands. 
We were not pointed to any particular dan- 
ger or any apprehension of any risk or in- 
fury if immediate action was not taken, but 
even if there was some, it has not been 
shown that it could not be adequately dealt 
with under the existing powers of the Cen- 
tral Government. I am, therefore, unable 
to see any reason why the Corporation was 
rushed through. if the only reason was that 
the Assemblies and the Metropolitan Council 
had been dissolved and the Corporation must. 
therefore, also be superseded, it was not a 
legitimate reason. In any event, if it hadto 
be superseded eventually a few days would 
not have made any difference to any one. 
It is interesting to notice in this context that 
the request for extension of 10 days was 
turned down on the 6th of April, even though 
the earliest note of the Deputy Sccretary is 
of the 9th of April and the eventual order 
was made only on the 11th of April. Gov- 
ernment was obviously ill-advised in rushing 
with the rejection. If the process of con- 
sideration was. yet to be initiated on the 6th. 
Where was the unholy haste to reject a rea- 
sonable request. Government would perhaps 
have been preperly advised to allow exten- 
sion. at least a few days’ extension, and 
nothing would have been lost. It appears 
that in considering fhe matter, it was ignor- 
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ed that in the way in which Government 
was dealing with the Corporation, its own 
image was at stake and the Central Govern- 
ment itself was on trial, as it were. It was 
performing solemn statutory duty of inter- 
fering in the normal functioning of a demo- 
cratic institulion being run by an opposition 
party. It had to justify not only the wti- 
mate order but also the manner in which it 
made the order. If there was something in 
the manner which could give the impression 
that those who are sought to be thrown out 
of authority were being unfairly dealt with, 
it would obviously constitute a legal infir- 
mity and sully its own image, as an execu- 
tive authority is under a duty to act in a 
just and fair manner. 


114, Judicial anxiety to find a justification 
or at least a mitigation for the action of a 
responsible person or body of persons in re 
jecting a reasonable request of a person 
sought to be proceeded against often leads 
to a quest to know why after all the person 
or the authority acted in the manner it did 
when there were no reasonable compulsions 
or reasons for such conduct. ‘When repeat- 
ed questions on the subject drew a blank or 


_ brought out an explanation which was flimsy 


and, therefore, not acceptable to judicial 
mind, the mind tends to travel to the realm 
of conjecture and guess work, an obvious 
difficult terrain to land. The attempt to 
find possible reasons took one to completely 
blind alleys. A possible reason may be 
someone’s thinking in the seat of power that 
the order of supersession was as good as 
made irrespective of what the explanation 
of the Corporation may be and that, there: 
fore, nothing was to be gained by any exten- 
sion that the Corporation may be given. 
Such an attitude would, however, involve a 
clear vitiating element in the process of con- 
Sideration and has been, with respect, rightly 
scotched by the Supreme Court in the case 
of supersession of the New Delhi Municipal 
Committee (AIR 1981 SC 136) (supra). Even 
otherwise. such an attitude would be fallaci- 
ous even from Government’s own point of 
view. If the supersession order was as good 
as made and any amount of extension would 
not have made any difference, what is it 
that was lost if an extension was given? If 
anything. something -substantial was to ba 
gained by it because the order would then 
not suffer from at least the infirmity. of 
denial of opportunity. Government would 
be in a better position in any challenge to 
the validity of the order to justify judicial 
conscience, that it gave all the time that 
was necessary io show eause, Fear of judi- 
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cial interference at the show cause stage 
could not have been the motivation for re- 
jection either. In any event, such a reason 
would have been improper. Judicial process 
is known to have into it a built-in safeguard 
because of the successive reviewability of 
judicial orders. On the existing material, 
however, the question as to why Government 
rejected the reasonable request for extension 
must remain unanswered. 


415. It could not, therefore, be said that 
ithe Corporation had been given a reasonable 
‘opportunity of being heard and, in any 
‘event, in view of the rejection of its reason- 
‘able request for extension, it could not be 
‘said by any process of reasoning that it ap- 
peared that the opportunity was reasonable. 
In any event, even if one bad any reason- 
able doubt, if reasonable opportunity had 
been denied or reasonable request for exten- 
sion was turned down, or whether reasonable 
opportunity had been given or would appear 
to have been given, one would rather re- 
solve the doubt in favour of the person 
affected rather than in favour of the auth- 
ority which exercised the power, more parti- 
cularly in a case like this with unusual fea- 
tures. i 


116. k is, however, not possible to accept 
the further contention of the petitioner that 
reasonable opportunity of showing cause 
was denied becavse of non-disclosure of part 
of the material that was considered by Gov- 
ernment in making the order. This plea was 
raised particularly in the context of the 
admitted fact that in considering the ques- 
tion, the Government note referred to above 
relied on an earlier note of tbe Financial 
Adviser to the Central Government of Janu- 
ary 19, 1980 in which the request for grant 
of a loan of Rs. 4 crores by the Corporation 
was opposed. This was a mere expression 
of opinion by a Government functionary 
which the Government was certainly entitl- 
ed to consider and there was no duty to dis- 
close this opinion to the Corporation. The 
decision of Government was essentially based 
on the material which formed part of the 
records of the Corporation and which were 
available to the Corporation and, subject to 
the availability of time, were open to exam- 
ination by the Corporation. Government 
note merely sought reinforcement from the 
way the Financial Adviser of Government 
had looked at the request for a grant and 
the desirability of accepting the request. 
The failure of Government to disclose the 
contents of this note was, therefore, of no 
consequence, 
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147. Whether the order of supersession 
gives reasons therefor and if the require- 
ment of law that the order of svpersession 
and the reasons therefor shal] be published 
in a Gazeite and a copy of the order along 
with reasons therefor should be placed be- 
fore both Houses of Parliament, has been 
satisfied or not, is the further question that 
calls for decision. 


118 The requirement that any order 
whether judicial, quasi-judicial or executive, 
which affects rights, interests and freedoms, 
musi give reasons on which it is based, is a 
salutary requirement, judicially and juristi- 
cally evolved in the anxiciy ic do justice and 


to prevent injustice and is a requirement 
that is insisted upon, whether cr not there 
is a corresponding statutory requirement. 


The principle is, however, legislatively recog- 
nised in numerous statutes, which confer 
power on the executive auihcrity to make 
adverse orders. Section 480 of ihe Act 
legislatively recognises the principle when 
sub-section (1) provides that the order of 
supersession must be published “together 
with a statement of reasons therefor” in the 
Official Gazetie. Sub-section (3) of that 
section further enjoins that the order 
“together with a statement of reasons there- 
fox” shall be laid before each House of Par- 
liament as soon as may be after it has been 
made. 

11$. How is the expression “reasons” to 
be construed? Is it to be narrowly con- 
strued to be confined to the grounds on 
which the order is based, such as persistent 
default in the performance of duties, abuse 
of power and incompetence in the perform- 
ance of duties, and io the allegations or in- 
stances constituting such default, incompe- 
tence or abuse? Should it be widely con- 
strued so as to include not only the grounds 
and the allegations. and the conclusions 
arrived at by Government but also the ex- 
planation of the Corporation why it should 
not be superseded and the reason why Gov- 
ernment considered the explanation to be 
unsatisfactory and made the order in spite 
of the explanation. That is the first ques- 
tion that falls for determination. 


120. Let us first approach the question 
from the point of view of principle. What 
is the genesis of the requirement that order 
must give reasons on which it is based. This 
is not a requirement which is germane to 
the form of the order. It bas relation to 
the substance of it. It is a requirement 
which is based on sound principles. The 


32 Delhi 


tequirement is intended to achieve’ manifold 
objects and laudabie purposes. In the first 
instance, the requirement to give reasons en- 
sures application of mind to the material, 
for, how does one give reasons for an order 
unless one applies one’s mind to the material 
which it is called upon to consider. Se- 
condly, it incorporates a built-in safeguard 
against arbitrariness in the exercise of 
power. It immediately introduces an ele- 
ment of rationality into an executive decision- 
making process. The requirement makes 
the authority pause for a moment and arti- 
culate for itself why it was making the order. 
It feels that it is answerable for its order 
and the validity of the order would be test- 
ed at the touch-stone or reasoning, rationa- 
lity and logic. Thirdly, it makes any further 
examination or review in appeal or in other 
proceedings before Courts whether under 
Articles 226/32/136 of the Constitution more 
meaningful and effective. It enables all 
subsequent authorities dealing with the mat- 
ter to know how the mind of the authority, 
which made the order, was functioning, 
what is it that appealed to it when it made 
the order and how it dealt with the objec- 
tions as to why the order should or should 
not be made. Lastly, it is intended to in- 
form the person aggrieved, if an individual 
or if it involves wider rights, interests, free- 
doms, the public in general, as to why the 
action had been taken. This requirement 
would be particularly important where there 
is a superadded requirement of publication 
in a Gazette. Such an order has to meet 
the larger public gaze. It is not merely con- 
fined to the Government file or to the per- 
son directly or indirectly involved. The au- 
thority in such cases is answerable to the 
people in general because the nature of the 
order is such that all of them must be in- 
formed as to what order has been made and 
why it has been made. 


121. Now, if that be the rationale for the 
salutary requirement that the order must 
give reasons, could it, on principle, be con- 
fined merely to the grounds or the allega- 
tions which are part of the initial material that 
the authority has when it decides to take upa 
matter? If the person aggrieved hasa right 
of making a representation against the pro- 
posed order. the original material is supple- 
mented by what may be described as his ex- 
planation, his point of view. of what he has 
to say with regard to the allegations and 
why he thinks, udverse order ought not to 
be made. That is his part of the case and 
his defence to the charge. If, therefore, the 
teasons must include what the allegations 
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and the grounds are, it obviously follows, 
they must also recite if he gave an explana- 
tion and if so, what that explanation was. 
Now, if the Government did not consider 
tbe explanation, at all, or none was offered, 
there would obviously be no further require- 
ment. But if the Government considered 
the explanation, as indeed, it was bound to 
Where the law required that an opportunity 
be given and it is availed of, then, obviously, 
the Government is bound to consider the 
explanation, either accept it or reject it; and 
if it rejects it, it would naturally have its 
reasons why it considers that the explana- 
tion was not satisfactory and would not 
justify a different course than what the Gov- 
ernment proposes to do. In such a case, the 
reasons that must be set out, as indeed, 
meet the public gaze or be available to the 
superior authorities or Courts, could not 
possibly be confined to the grounds or the 
allegations or the mere explanation but also 
the further reason why the explanation was 
turned down by the Government. It follows, 
therefore, on principle to be sound to insist 
that in such a case, the expression “reasons” 
must be widely construed so that the order 
contains its justification as also the justifica- 
tion for the rejection of the explanation and 
if these requirements are not satisfied, the 
order does not meet the legal requirement. 


122. Legal precedents are after all a small 
change of the law. Yet, in precedent- 
oriented legal system like ours, it has con- 
siderable value and gives good guidance even 
where not binding. All precedents are 
entitled to greatest respect, whether binding 
or not. Their importance lies in the logic 
on which they are based. But where they 
are binding, there can be no dissent unless 
one can successfully distinguish them. 
Fortunately or unfortunately, there had been 
a number of cases of supersession of the 
local bodies in India and a judicial consensus 
has emerged over the years with regard to the 
manner in which the expression “reasons” 
ought to be construed in the context of the 
requirement that an order of supersession 
must give reasons. High Courts dealing 
with cases of supersession have clearly dis- 
tinguished the grounds and allegations, on- 
which the order of supersession is based, 
from the conclusions of the authority making 
the order and the reasons why the explana- 
tion of the superseded body was not con- 
sidered satisfactory. There has fortunately 
not been a single voice of dissent among the 
High Courts which construed the expression. 
Some, of the High Courts which considered 
the expression were not called upon to 
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widely construe it and that question there- 
fore, did not fall for decision in those cases. 
The High Courts which considered the ques- 
tion if a wider construction should be placed 
on the expression “reasons”, are ufanimous 
in their view that the order must contain 
reasons for the rejection of the explanation 
of the Corporation. The decision of the 
Madhya Pradesh High Court in the case of 
Suresh Seth, AIR 1970 Madh Pra 154, where 
this view was expressed, was followed in the 
later decision of that very High Court in the 
case of Kharsia Municipality, AIR 1972 
Madh Pra 34 and still later, by the Bombay 
High Court in the case of Malkapur Munici- 
pality, AIR 1977 Bom 244. The distinction 
between the conclusion and the reason why 
the explanation is turned down has been 
clearly brought out in more than one judg- 
ment of the Supreme Court and it is enough 
to refer to the case of Sieman’s Engineering, 
AIR 1976 SC 1785 at p. 1789. This case is 
a clear authority for the proposition that the 
fequirement of giving reasons’ in an order 
was not satisfied unless it contains the rea- 
sons why the explanation was not considered 
satisfactory. It is futile to confuse this re- 
quirement with the further requirement as to 
how elaborately the reasons are set out or 
various questions are discussed or as to the 
form that it should take. That is an entirely 
different aspect of the matter. Once reasons 
ate given, why the explanation was not con- 
sidered satisfactory, how ‘those redsons are 
set out is an entirely different matter and no 
exception could be taken to thé’ order merely 
because it does not extensively deal with the 
explanation or the reasons why the explana- 
tion was considered unsatisfactory ” Or was 
rejected. 

` 123. In the présent case, the order of 
supersession reproduces in extenso the show 
cause notice and, therefore, sets out not only 
the grounds on which the action is based but 
also the various instances which are said to 
constitute defaults, incompetence or abuse, of 
power. There is, however, no reference in 
the order of what the explanation’ of the 
Corporation was and why the explanation 
was not considered satisfactory. The only 
reference to the explanation is that it was 
received. The published order as also the 
order placed before both Houses of Parlia- 
ment ‘obviously follows the same pattern and 
does not refer to` what the explanation was 
and why the explanation was not acceptable. 
If, therefore, the requirement “of- law was 
that the order must meet the public gaze and 
Imust inform not urly the Municipal Council- 
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lors but public in general, as to why an order 
had been made, they were not told what the 
explanation of the Corporation was and why 
it was not acceptable, the legal requirement 
was, therefore, not satisfied. 

124. It is, however, not possible to void 
the order of supersession merely on the 
ground that the order does not incorporate 
what the explanation of the Corporation was 
and why it was not considered satisfactory. 
The reasons on which the order is based 
need not be incorporated in the order itself. 
The requirement is two-fold. Firstly, order 
must be based on reasons, even though not 
set out in the order itself. This is made 
amply clear by the provision of section 
which refers to the order and the accompany- 
ing reasons. It has already been pointed out 
that substantial reasons for the order are 
part of the order itself, in that, it reproduces 
in extenso the charges and the various 
instances on which they are based. What re- 
mained was the explanation of the Corpora- 
tion and the reasons why the explanation 
was not considered satisfactory. When the 
matter was being heard in the Division 
Bench, we allowed the Union to place on 
record the notings reflecting the entire pro- 
cess of decision making and we find on a 
reference to the note of the Deputy Secre- 
tary of April 9, 1980 that the explanation 
of the- Corporation was dealt with seriatim 
and while I am not satisfied if it could be 
termed an explanation at all nor am I happy 
in the manner in which the explanations 
were dealt with; it: cannot be denied that 
the Deputy Secretary concerned did take 
notice of the various explanations and did 
indicate that they were ‘not. acceptable for 
whatever good, bad or indifferent reasons, It 
is not for us to indicate. whether the reasons 
for the rejection of the explanation were 
satisfactory or left quite a lot to be desired. 
This note was admittedly prior in point of 
time to the ultimate order made by the 
Minister when he concurred with the pro- 
posal for the supersession of the Corpora- 
tion. .The reasons in the note could ‘not, 
therefore, be confused with or be treated as 
being any supplementary attempt to justify 
the order or a subsequent justification for an 
order, a hint of which is to be found in -the 
case: of Mahinder Singh Gill (AIR 1978 SC 
851). That rule would exclude the material 
if it was: a -subsequent affidavit seeking to 
justify. an order. -The-note in the present 
case is prior to-the order. and it is open to 
this Court, as-indeed, proper in: the circums, 
stances for the Court, while considering the 


34 Bel 


validity ef an executive order, to examine 
the contemporaneous records or records 
relating to the period immediately pries ts 
the making of the order in the process of 
decision making te find if the requirements 
of a valid order were satisfied with reference 
to such material. On an examination of the 
order, as published, in the light of the noting 
on the file which ted to the making of the 
order, it cannet be said that the requirement 
of giving reasons for the order, even if the 
expression “reasons” was to be widely cers- 
strued, was not satisfied, in the present case 
even though ene may be reluctant to sub- 
scribe to the manner in which the explana- 
tions were dealt with. 

425 There was, however, the additional 
reguirenent that the order and the reasons 
therefor must not only ke published in the 
Gazeite but must also be placed before both 
Houses of Parliament. This requirement. 
obviously was not fully satisfied because the 
note does net form and could not have 
fermed part of the published order ner was 
the file or part of the file containing reasons 
placed along with the czder before either 
House of Parliament. The question that, 
therefore, arises is whether in the totality of 
these circumstances, where all the reasons 
envisaged by law were set out either in the 
order or in the contemperanious government 
records, the requirement was still not satis- 
fied merely because there was failure io pet- 
lish part of the reasons constituting the gov 
ernment treatment of the explanation. This 
poses the question if the requirement that the 
published order must contain the reasons, 
was a mandatory or a directory requirement? 

426. When is a legal requirement manda- 

. tory or merely directory? What is the dis- 
tinction between the twe and the effect of 
their non-compliance on the validity of the 
action which is sought to be regulated by the 
requirement? When can these requirements 
be said to have been satisfied? These ques- 
tions have been subject-matter of judicial 
controversy. A mandatory requirement of 
an imperative requirement is a requirement 
that must be strictly complied with both in 
letter and spirit. The substance and the form 
of it are equally important. In such a case, 
if a manner is Jaid down for the exercise of 
the power, or for any act or thing to be done, 
it has to be done only in that manner or not 
at all. The directory requirement, though 
equally important’ and nevertheless a require- 
ment that must be satisfied may, however, 
be substantially complied with and if sub- 
stantially complied with, does not vitiate the 
action. Such requirement is .a requirement 
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of substance but net necessarily of form and 
the manner of the exercise of the power of 
of taking the action or thing is important 
but a deviation would not vitiate the action, 
the order or the thing sought to be regulated, 
These principles owe their origin to the need 
to ensure that the legal requirements are 
satisfied but at the same time, io introduce 
an element of judicial moderation in deter- 
mining the consequence if the requirement is 
not satisfied at all or though satisfied, it falis 
short of the ideal requirement. One test to 
determine if a requirement is mandatory on 
directory is if there is a provision in the sta- 
tute which lays down the requirement as to 
the consequence of non-compliance, Whe- 
ther a requirement is mandatery og directory 
depends on 2 variety of factors. The nature 
cí the power, the purpose sought to be 
achieved by it, the presence or absence of a 
provision in the statute laying down the 
consequence of non-compliance, are some of 
these factors. Im determining the impact of 
non-compliance of a directory requirement 
er substantial compliance or total non-com- 
Pliance of a mandatory requirement, to an 
extent, depends on the circumstance if the 
requirement is an antecedent requirement, a 
condition precedent for the making of the 
order or of taking of a valid action, non- 
compliance may void the order for, power 
conferred has not been exercised as required 
by law. Where, however, the requirement is 
@ requirement of a step to be taken subse- 
quest to the making of the order, it would 
not necessarily void the order or the decision 
or the action already taken even though in 
a fit case, it may have the effect of keeping 
the order in a state of suspended animation. 
Now, this is correct that the further require- 
ment is that such an order accompanied by 
the reasons for it must then not only be pub- 
lished in a Gazette but the same must also 
be placed before both the Houses of Parlia- 
ment. This is a requirement which is sub- 
sequent to the making of the order and, was 
not a condition precedent to the validity of 
the order and any non-compliance would be 
incapable of vitiating the order even though 
it may be said with some claim of legitimacy 
that until the further requirement are satis- 
fied, the order dees not come into effect and 
remains inchoate, as it were, incapable of 
affecting status or legal rights. That was, - 
however, not the argument before us. The 
non-compliance of these requirements, if any, 
had, therefore, no impact on the validity of 
the order. 


127. Jf the non-compliance with the re- 
quirement of publication and of placing the 


13983 | 


order, accompanied by reasons before both 
Houses of Parliament is incapable of vitiai- 
ing the order prima facie it follows that the 
requirement, though salutary and te be com- 
plied with, is not mandatory but is directory, 
and a subsiantial compliance would meet the 
legal requirement. Even otherwise, the Court 
would not void an order where all the other 
requirements are strictly satisfied and the 
only non-compliance is that the reasons for 
the rejection of the explanation do not form 
part of the published order, even though this 
requirement is satisfied on the government 
record. {t is not possible to ignore in this 
context that even though the expression 
“reasons” has been widely construed by the 
High Courts and in a slightiy different con- 
text by the Supreme Court, the expression 
“reasons” is ordinarily understood as mean- 
ing the grounds or allegations and this is 
how at least two High Courts understood 
the expression because in these cases, they 
were not called upon ts give a wider con- 


struction. Government could have, in the 
circumstances, legitimately understood the 


requirement as requiring no more than what 
was published. The impugned order could 
aot, therefore, be faulted on this ground. 
Moreover. in determining the effect of failure 
to give in the published order, the reasons 
for the rejection of the explanations, it is 
not irrelevant to take into account the fact 
that the interim reply of the Corporation 
could hardly be described as an “explana- 
tion” for, it was no more than the expression 
of a willingness and ability to establish, if 
and when an opportunity was given for the 
purpose, that the supersession would not be 
justified. 

Resort to Drastic Remedy if unreasonable : 


128. Whether on a true construction of 
the scheme of Chapter XXIV and the nature 
of the power: of supersession, the Central 
Government was acting unreasonably in re- 
sorting to the drastic statutory power of 
supersession without exhausting other re- 
medial measures to set matters right, is the 
next question that calls for decision. 


129. The constitutional genesis of the Act 
is to be found in Entry (5) of the State List 
to the Seventh Schedule of the Constitution 
of India which runs thus: . 


“5, Local government, that is to say, the 
constitution and powers of municipal corpo- 
tation, improvement trusts, district boards, 
mining settlement authorities and other local 
authorities for the purpose of local self- 
government or village administration.” 
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The Act, according to its Preamble, was in- 
tended to consolidate and amend the jaw 
eclating to the Municipal Government of 
Delhi. Section 3 of the Act provides for 
Constitation of the Corporation and, inter 
alia, envisages that the Corporation “shali 
be composed of Councillors and Aldermen”. 

tion 4 lays down the term of office of 
Councillors and Aldermen. Chapter IH deals 
with the functions of the Corporation which 
are broadly classified as general, obligatory 
functions and discretionary functions. Sec- 
tion 4f enumerates the general powers of the 
Corporation which, inter alia, provides that 
the Municipal Government of Delhi shail 
vest in the Corporation. Section 42 enume- 
tates obligatory functions of the Corporation 
and enjoins that it shall be incumbent on the 
Corporation to make adequate provision by 
any means or measures which it may faw- 
fuliy use or take for each of the various 
matters set out in the section. SecHon 43 
enumerates the discretionary furctions of the 
Corporation and provides that the Corpora- 
iion may, in its discretion, provide for all or 
any of the matters enumerated in the sec- 
tion. Chapter IV deals with the Municipal 
Authorities and the Municipal Authorities 
include the Commissioner of the Municipal 
Corporation. Section 54 obliges the Central 
Government to appoint a suitable person ag 
the Commissioner of the Corporation. Tho 
power to remove the Commissioner is retain- 
ed by the Central Government under subs 
section (3) of that section although the Cen- 
tral Government is bound to remove him if 
the Corporation so resolves by a majority of 
not fess than 3/Sth of the total number of 
members. Section 55 enumerates the func- 
tions of the Commissioner and provides that 
the entire executive power for the purpose 
sf carrying ont the provisions of the Act 
other than those pertaining to the Delhi Biec- 
tric Supply Undertaking, shall vest in the 
Commissioner and enjoins that ke shall also 
exercise all the powers and perform ali the 
duties. specifically conferred or imposed on 
him by the Act or any other law for the 
lime being in forces. Chapter V deals with 
the procedure for the transaction of business 
by the Corporation. Chapter Yi deals with 
the Municipal Officers and other municipal 
employees. Chapter VII deals with revenue 
and expenditure. Chapter VIN deals with 
taxation, and matters relating thereto. Chap- 
ter IX deals with borrowings, Section 194 in 
this Chapter provides that all payments due 
from the Corporation or interest on or se 
payment of loans to the Central Geveroment 


Sal be made ia priority to all other pay- 
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menis due from the. Corporation. Sec. 195 
provides for attachment: of Municipal fund 
for recovery of money: borrowed from Gov- 
ernment. Chapter XXIII deals with rules, 
tegulations and bye-laws and, inter alia, 
provides that every rule made under the Act 
shall be laid as soon as may be, before each 
House of Parliament and any regulation that 
may be made by the Central Government 
within one year of the establishment of the 
Corporation and any regulation so made may 
be altered or rescinded but no such regula- 
tion would have effect unless it has been ap- 
proved by the Central Government and pub- 
lished in the Official Gazette. Under S. 483, 
any power to make bye-laws is conferred 
subject to the condition that the bye-laws 
being made would not take effect until they 
have been approved by the Central Govern- 
ment and the Central Government has been 
- empowered in approving a bye-law to make 
any change therein. Central Government is 
also empowered to cancel any bye-law which 
it may have approved. Chapter XXIV, with 
which we are directly concerned, deals with 
control of the Corporation by the Central 
Government. Section 485 in this Chapter 
empowers the Central Government to require 
the Commissioner to produce any record, 
correspondence, plan or other documents in 
his possession or under his control, to fur- 
nish any return, plan, estimates, statement, 
account or statistics relating to the procedures, 
duties or works of the Corporation or any 
of the municipal authorities and to furnish 
- or obtain and furnish any report, 
empowers the Central Government to depute 
any person in the service of Government to 
inspect or examine any municipal/or office or 
any service or work undertaken by the Cor- 
poration and to report thereon and provides 
that the Corporation and other municipal 
authority and all municipal officers shall be 
bound to afford the person so deputed access 
at all reasonable times to the premises and 
properties of Corporation and to all accounts, 
records and other documents, the inspection 
of which he may consider necessary to 
enable him to discharge his duties. Sec- 
tion 487 -empowers the Central Government 
to issue directions to the Corporation or the 
municipal authorities concerned to make 
arrangements to its satisfaction for the pro- 
per performance of the duty or to make 
financial provision to its satisfaction for the 
performance of the duty and the Corporation 
or municipal authority concerned is bound to 
comply with such direction. 


Government is empowered to -issue these 


directions, whether on receipt of any im- 
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formation or report obtained -under S. 485 
or 486 or otherwise, if it is of opinion that 
any “duty” imposed on the Corporation of 
any municipal authority by or under this Act 
had not been “performed” or has been “per- 
formed in an imperfect, insufficient or un- 
suitable manner” or that “adequate financial 
provision has not been made for the per- 
formance of any such duty.” The section 
further provides that unless in the opinion 
of the Central Government, the immediate 
execution of such order is necessary, it shall 
before making any direction under the sec- 
tion give the Corporation or the municipal 
authority concerned, an opportunity of show- 
ing cause why such direction should not be 
made. The Section further empowers the 
Central Government to issue directions in 
relation to the management of Delhi Electric 
Supply Undertaking or Delhi Water Supply 
and Sewage Disposal Undertaking or in re- 
lation to any question of policy concerning 
any such undertaking and the municipal 
authorities are made bound to comply with 
such directions. Sub-section (3) of that sec- 
tion further provides that in case of differ- 
ence of opinion as to what is a question of 
policy, the decision of the Central Govern- 
ment shall be final. Section 488 provides 
and confers power for the enforcement of 
directions under Section 487 and empowers 
the Central Government to make arrange- 
ments for the taking of such action, if with- 
in a period fixed by a direction made under 
Section 487, the action has not been duly 
taken. It further provides that Central Gov- 
ernment may direct that all expenses con- 
nected therewith shall be defrayed out of the 
municipal funds. Section 490 is the last sec- 
tion in this Chapter, which deals with super- 
session and empowers the Central Govern- 
ment to supersede the Corporation for such 
period as may be specified in the order if in 
the opinion of the Central Government, the 
Corporation was not competent to perform, 
or persistently made default in the perform- 
ance of duties imposed on it by or under the 
Act or any other law or exceeds or abuses 
its powers, As a result of the order of super- 
session all Councillors and Aldermen vacate 
their offices and all property vested in the 
Corporation until it is reconstituted vests in 
the Central Government. The section fur- 
ther provides that before the expiry of the. 
period of supersession, election shall be held 
for. the purpose of reconstituting the Cor- 
poration. The section does not specify the 
period for which the Corporation may be 
superseded but there can be little doubt that 
the supersession may cover the- entire un: 
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expired term of the Corporation. On- one 
possible interpretation, supersession may €x- 
tend beyond the term of the Corporation. 


130. On-a review of the constitutional 
_ genesis of the Corporation, the broad scheme 
‘ of the Act and, in particular, the scheme 

Telating to control of the Corporation by the 
Central Government, it becomes abundantly 
clear that the Corporation is a mini Govern- 
ment within the Government which in the 
present case, combines both the Central 
Government and the State Governments, and 
functions under the close control and super- 
vision of the Central Government and the 
administrator appointed by the Central Gov- 
ernment for the Union Territory. The Cen- 
tral Government hasa say inthe framing of 
its rules and regulations and has to be con- 
stantly kept informed of the conduct of its 
“business. The kingpin the Executive 
Wing of the Corporation is the Commissioner 
who is no other than the appointee of the 
Central Government and whom the Central 
Government alone has the power to remove 
whether on its own or on a motion carried 
by 3/5ths majority in the Corporation. In 
addition to the variety of matters in which 
the prior approval of the Central Govern- 
ment is necessary for the Corporation to take 
action, the Central Government has been 
given overriding powers to obtain informa- 
tion, inspect records, ask for reports, order 
inspection of any work, service or Office and 
give directions with regard to any matter, 
work or action including matters of policy. 
If its directions are not carried out, the Cen- 
tral Government has the power to enforce 
its directions and debit the cost of work con- 
“cerned to the municipal funds. In addition 
to the internal resources of the Corporation, 
the responsibility ‘for the funding of the de- 
ficits of the Corporation or the sole respon- 
sibility of the Central Government as a 
parent ‘governmental organisation. The 
scheme of the control, therefore, clearly 
visualises that the function of the Central 
Government is primarily to moniter the con- 
duct of the business of the Corporation, pro- 
„ Vide to it assistance, advice, guidance, give 
direction to it to enable it to carry out and, 
if necessary, to bring to pressure on’ it by 
compelling it to act in a manner considered 
proper by the Central Government, and 
, finally, should all these methods fail, in the 
" Jast resort, when it feels that the matters com- 
plained of cannot be mended but must be 
ended, to take the drastic measure of “its 
supersession, which has ‘the’ effect ‘of ` the 
Councillors and ‘Aldermen -vacating - their 


offices léaving ‘it exclusively tothe Central 
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Government and its: functionaries to admin- 
ister the municipal government until it is 
reconstituted by. a fresh poll. Even in ser- 
vice under the State, removal of a civil ser- 
vant is considered an extreme penalty and is 
ordinarily resorted fo either in extreme cases 
where any other penalty or punishment 
would be inadequate or because the other 
methods including minor penalties are in- 
capable of dealing with the situation, or have 
failed to bring about the desired result. The 
supersession of the Corporation involves spe- 
cial features because it deprives the people 
fo carry out their municipal government 
through their chosen representatives. It is 
all the more imperative, therefore, that such 
a drastic measure is taken only as a last re- 
sort where the elected representatives do not 
respond to the word of caution, wisdom and 
fail to carry out the directions that may be 
given by the Central Government. It is true 
that there is nothing in the provision of Sec- 
tion 490 which may justify the conclusion 
that Central Government has no power to 
supersede the body unless the provisions 
relating to inspection, directions, etc. have 
been invoked, and such an extreme argu- 
ment was not even urged on behalf of the 
petitioner, and rightly so, because there may 
be something in an extreme situation, some- 
thing unprecedented in any action or in the 
manner in which an action has been carried 
out which would not brook any delay. There 
may also be something in the nature of the 
conduct of the Corporation which may dis- 
pense with the need to invoke the other pro- 
visions or to take the other advisory, direc- 
tional or remedial measures, but, neverthe- 
less, whatever be the extent of its powers, 
there can be little doubt that the drastic 
measure of supersession which would have 
the effect of depriving the people of the right 
to run their municipal government through 
their chosen representatives could not be re- 
sorted to in the absence of an extra-ordinary 
situation unless the course of events preced- 
ing the supersession would appear to lead to 
the conclusion that supersession was the only 
possible way to deal with the matter. To 
put it differently, the scheme of- the Chap- 
ter clearly points to the need to ensure that 
the antecedent circumstances would naturally 
lead to the extreme measure of supersession. 


131. This test is clearly not satisfied. The 
present Corporation was reconstituted after 
the last municipal poll in June, 1977, when 
the conglomeration of opposition parties 
having control of the Corporation at the time 
of- supersession received ‘a’ massive mandate 
of the people not. only for. the municipal 


38 Daki 


government but elo for government of the 
Centre and following that in a number of 
States in India. The Corporation fundtoned 
under the supervision of the then ‘Ceviral 
Govt. in power bebveen Jone, 1977 until 
Jenuary, 1939 when the present Government 
at the Centre was asimmed do power. Thee 
is nothing on the record to indicate that fhe 
‘previous (Central Government, which dezit 
with the Coxporation for a period of almost 
2 years, was ig any manner dissatisfied with 
ithe functioning of the Carporation or with 
ihe commetense 2nd condast of the Corpom- 
dion or of the Commofiors and Aldermen who 
constituted it, whether in the meter af dis- 
whore of any doty, exercise of coy Dower 
or petformance sf many fonction, whether 
ander the Act er under any other Act 
ar otherwie with gegerd žo ithe erer- 
zise of any pows. Fhe enntiest sug- 
gestion with veperd to the heavy deficit of 
the Conparston ds addly enough to be found 
ao the mote of the Mimancial Adviser which 
ds of fanuary U8, (28), mcidently within 4 
gays of the instulietion of the mew govem 
arnt at the Centre. Whe presm government 
took over iu January, 1989 and ood not 
thave posdibty dealt with this Comporstion for 
amore than a few months ibecamse fhe show 
eames noftre was dsszed da Apri and te 
arder of scpersession was cox ih Git 
month fhself. Tre, the allegations of dt- 
competence, qmesisient defaults end abuse of 
power n celte to matters stretching ever for a 
Jong priog af Sime inciudirg the period 
prior to the erme af this Oonporction. 
Ziqually re, thet the Central Govert 
purports to have applied iis mind to the 
material tecsived tn the usual comme from 
ithe Corporation or ii exesvtive wing from 
dime to time sr otherwise evatlable tn the 
weeords of the Delhi Aciministration, as in 
@eed, the Central Government ut ‘thot 
would mot ‘be enough in sonstsice if in 
erdering superscasion and dnvoking the ox 
treme peeve was acting gaasonably. TE 
on the ‘basis of thet materiel, Certral Gay- 
erent fide £ fhet there hos bean defaults, 
shortcomings, fottures on dhe part of the Car 
poration ite carry out its duties, dt could have 
surely dssued the appropriate directions #9 
dhe Corporation, particularly, where the pro- 
vious government bad failed im dis duty to 
de so. itis tue that if the previous govern- 
ment did mot take any step even though it 
watched the performance of the Congora- 
tion for almest 2 years, it may as well have 
been influenced ‘by the terior political pur- 
pose dn keeping a friendly political group da 
pawor at the municipal level. Bal Æ the 
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present Genfral Govermrvest made a pra 
tipita move te demolish the elecied bady 
withant giving it fhe opportunity to camry out 
the direction, won’t it be subjected to the 
same criticism? Why did the Central Gov- 
erament assume that the Corporation would 
not be responsive to any useful suggestions 
er directions that the Central Government 
may make after it had enough time tə 
study (he material and make up its mind as 
to. what is required te be done but thas aob 
‘been carsied out. 


032. Now, this is true that the Central 
Government could not ‘be said to be acting 
‘unreasonably mersly ‘because the sCorpora- 
ion was composed ef political elements 
hostile to the party in power at the Centre, 
There is not enough mater] to hoa that 
the statutory execufive action taken ‘by the 
Central Government s politically motivated 
ami, fherefore, mala fide, and this extreme 
contention was mot even canvassed on ‘behalf 
ef the petitioner. Whe totality of circum- 
stances and the special features of The Cer- 
poration, however, do raise doubts in anes 
mind if the Central Government would havo 
taken fhis extreme step if with ‘the sama 
mess that is attributed to the ‘Corporation, 
ät was controlled by The same or a friendly 
‘political party. The &ming ef the order, tho 
atitude of fhe previous Central ‘Government, 
he fact that the extreme measure ‘has ‘been 
adopted without -resort to Jess drastic measure 
do raise ‘these doubts. Two of my worthy 
colleagues have, however, no doubt and they 
afe satisfied that ‘fhe Central Government 
was not only not acting unreasonably ‘but 
was Enlly justified in the way in which it 
made fhe order of supersession as also in 
superseding the body. 1 have had the ‘bene- 
Bt of not only hearing eminent counsel] who 
sought to justify fhe acfion as also the rea- 
sons Why ‘this Court proposed to upheld the 
order, it has net been possible to clear my 
doubts in the totality of the circumstances 
amd if I have doubt in such a matter, E 
would much rather sesolve it in favour vf 
the Corporafien which ‘has been buadied ent 
@E ithe office, than against it, I have, there- 
‘fore, no hesitation in holding that invoking 
gn extreme penalty of supersession in tho 
totality of circumstances of this case, with- 
ut earlier resort te any of The Jess ‘harsh 


ameasnres, the Central Government did ap-: 


pear to me to he acting unreasonably. My 
conclusion would perhaps have ‘been different 
af the Central Government and the municipal 
government were under the control of dhe 


were sympathetic te eack other, My cem- 
elcsiow would have alse been different ri 
prior fe the order of sapersession, this gov 
ernment or the predecessor government ie 
gewer at the Cenfre have had occasion te 
7 consider the performance of the Corporation 
and give it advice, suggestions: or dineeticas 
which bad net Been camried out bp the Cor 
peration. In arriving at this conefusion, I 
have also been mfiuenced by. the fmportart! 
circumstance of parliamentary concern fer 
undue interference fn the course off numici- 
pal government when it made a salutary pro- 
vision by proviso to Section 487 (Œ that um 
less the Central Government thought, ies 
mediate execution of a direction was neces- 
sary, it would give fo the Corporation or the 
mtnicipal: authority concerned, aw opportu- 
niy of showing eause why suck direction 
“gkould not be made: Ft is a measure of 
Parliamentary concern for undue interference 
in the municipal government that a provi- 
sicn has been made that unless immediate 
execution: was. necessary; even @ direction 
weuld not be issued- unless fhe citosen re- 
Presentatives have bad an opportunity of 
showing cause why such direction should not 
be issued. In this context, to permit the Cen- 
tral Government to fake the extreme step 
without a normal and natural move inte’ 
that direction, either by it or by its predeces- 
sor government, would be defeating the very 
purpose of introducing safeguard into the 
Chapter relating to contro This would alse 
render nugatory the. provisions of section 
that precedes: Section 490 and constitute: what’ 
may be described as a built-in safeguard 
_ agains excessive use of power or an abuse 
` of power under Section 490: It is not a 
sheer coincidence that large number of Cor- 
porations, municipal’ committees and other 
Iccal bodies whick have been lying super- 
seded over the years were under the control 
of political groups hostile to- the parties con 
trolling the governments in the States and it 
is, therefore, not without reason that words 
of caution were uttered by Courts from time 
to’ time while dealing with these provisions 
and it would be sufficient to recall to one’s. 
mind the observations made by Chief Justice 
Hidayatullah, as he them was, while presiding 
over 2 Bench of Madhya Pradesh High 
Court AIR 1958 Madh Pra 323 (FB), Muni- 
cipal Committee Kareli v. State of M. P. as 
indeed, by the High Courts of Andira Pra- 
desh ILR (1972) Andi Pra 1, Ram Eat Lahoti 
v. Govt. of Andhra Pradesh, Punjab AIR 
1967 Punj 430; and Madras IER (£967) P 
Mad 493, State of Madras v. YFirunelveli 
Mounieipal Couneil. Fhe government may 
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ceme and go, a political: party. may be at the 
contret ay the Centre and another pariy may 
te im control of the affairs of the governe 
ment cf the State and different: political par- 
ties may control different’ Centres of muni- 
cigal government Gai the safeguard built 
into the Constitution, as indeed statutes like 
the Act, should be vindicated’ sw that the pos- 
sibility of abuse of power for purely politi- 
cal’ purpose, whether in fact or in its out- 
ward appearance can be mivimised, if not 
altogether éliminated. 


133: Before considering the last question 
as te the reasonableness. of the order in the 
totality cf the circumstances in which it was 
made, @ weuld be proper te recount the 
limits of judicial control, correct judicial ap- 
proach anë attitude fe proceedings on @ 
challenge to: the validity of an oder of 
stpersessiom of am elected body. 


134 Our system imcorperates. the con- 
cept of Rule of Law, which upholds the 
supremacy ef, law aver: the man. whe wields 
it. In this system, it is the law that ultimately 
prevails, and. every executive action, and. deci- 
sion must conform te a variety of cen- 
siraints, built inte the system. Where are 
constitutional constraints: incerpesating limita- 
tions on the exercise. of power. There ars 
statutory requirements laying, down the con- 
ditions for the exercise of a power or the 
manner in which it is te be exercised. There 
are, above all, judicially. evolved and. legisla- 
tively recognised sound. principles of law in- 
tended to regulate exercise of authority with 
a view to ensure against-any excess Cr abuse 
of. power. ‘Ehete is, above all, the duty of 
the. State ta be “just and fair” im dealing 
with the rights and interests of. a subject. The 
duty tœ be: just and fair has two facets to it, 
One: is that the State must be just and fair 
in the content of the erder or the decision 
that it makes, second is the duty ta ke just 
and fair in the manner in which it arrives. 
at the decision. While the first ensures that 
the State strikes a reasonable balance be- 
tween the requirement of the individual, 
whose interests are sought ta be affected, and. 
larger public interest, the other incorporates. 
procedural safeguards so as to associate the. 
person, sought to be affected by any execu- 
tive action, in the decision making process. 
itself. The concept of judicial control of 
administrative action is intended to ensure 
that executive action conforms to the various: 
constitutional, statutory and other con- 
straints. If the executive action confarms to 
the legal norms and satisfies the various re- 
quirements, it ig vindicated’ by judicial’ com 
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trol, but to the extent it falls short of the 
requirement it is rectified and to that extent, 
therefore, purifies the stream of executive 
action. Hither way, it inspires confidence in 
the purity of administration: and in the 
system as a just and fair instrument to sub- 
serve public good. Judicial control of ad- 
ministrative action is, however, not a static 
concept but is a dynamic one, intended to 
deal with varying situations as they arose 
from time to time. Now, situations gave 
tise to newly evolved principles-to ensure 
against any arbitrary exercise of executive 
power. Ordinarily, all executive action is 
presumed to be just and fair for, it is taken 
without “fear or favour” in larger public 
interest. In actual practice, however, the 
stream of executive action may, at times, be 
sullied by extraneous influences, vitiating 
factors, irrelevant considerations having their 
genesis in caste, creed, region, race, political 
idealogies or affinities and the like. When 
an executive action is under challenge in a 
Court of law, it is for the Court to deter- 
mine what were the valid conditions for the 
exercise of the power; what was the legiti- 
mate purpose for which the: power had been 
conferred; what was the motivation or 
foundation for the exercise of the power; 
how far the power had been exceeded or 
abused; whether the administrative action 
was in exercise of bona fide executive power 
or politically motivated or had other extrane- 
ous genesis; what was the material which 
was relevant or germane for the considera- 
tion before the Government: and whether in 
arriving at its decision, Government had 
taken into account any factor, material or 
consideration which was irrelevant or has 
failed to take into account any material con- 
sideration which was relevant? Would a 
reasonable person, duly instructed in the law 
arrive at the decision in question? In other 
words, is the decision a reasonable one? 
Were there any other vitiating elements either 
in the decision or in the manner in which it 
had been arrived at? This is the function 
of the Court in the exercise of judicial con- 
trol even though once the Court came to the 
conclusion that Government decision was 
reasonable on a proper and rational approach 
to the problem and on a bona fide exercise 
of mind on the relevant material and con- 
sideration, it is not for the Court then to 


substitute its own conclusion for that of the. 


authority charged with the duty to arrive at 
the decision. This, in short, is the acid test 
at which executive action must be judged on 


a challenge to its validity. The test of 
reasonableness of executive action or of the 
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acceptance of such action by a reasonable 
person or a sensible person duly instructed 
in the law as a measure of its validity is, 
indeed, not of easy application. The test 
judicially evolved as its genesis in an anxiety 
to ensure against executive arbitrariness and 
exercise of executive power for political or 
other ulterior purposes. The dfficulty often 
arises because, two equally reasonable and 
sensible persons may not always agree. They 
invariably do not. It has happened before. 
It has happened in this case. In such a 
situation, it is not that one or the other is 
not reasonable or sensible or not as well in- 
structed in the law as the other. It is also 
not because one or the other is not sensitive 
or is insensitive to the problem that a legal 
question poses. They may be equally 
sensitive and sensible and yet they may 
differ. The test, however, does not neces- 
sarily fall because the difference often arises 
because of differences of approach, attitude, 
adherence to principles and - values. The 
material may be same, the degree Of reason- 
ableness and sensitivity may be the same, 
the conclusions may still differ because of 
difference of approach and attitude which 
has its genesis in numerous factors, compul- 
sions, backgrounds which.are difficult of de- 
termination and even articulation. Some of 
these ultimately become the single inarticu- 
late _determinent justifying a difference con- 
clusion. There may also be differences in 
the degree of sensitivity to a problem as 
distinct. from a pure legal formulation. It 
may be attributable to a lesser Sensitivity or 
to a hyper-sensitivity. The test of reason- 
ableness is, . nevertheless, the best so -far 
evolved in judicial anals and -represents -- the 
highest evolution so far of a satisfactory test 
in judicial contro] of administrative action. 

. 135. The scope and the content of the 
concept of judicial control has over the years 
been enlarged depending on the nature of 
the power, the consequences of the action, 
the nature of the rights sought to be affected 
and of other relevant factors. In the earlier 
cases of Barium Chemicals v. Company Law 
Board, AIR 1967 SC 295 and Rohtas Indus- 
tries Ltd. v. S. D. Aggarwal, AIR 1969 SC 
707, the challenge was to the initiation of 
proceedings at the threshold and. the test 
evolved was of subjective satisfaction on 
objective material. That test satisfied the 
requirement in those cases. As early as 
1958, Chief Justice Hidayatullah. - presiding 
over a Bench of the Madhya. Pradesh High 
Court (AIR 1958 Madh Pra 323) (FB), spelt 
out. the test of reasonableness and, therefore, 
an objective test. That was the case of 
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exercise of power of supersession Of a muñi- 
cipal body. That- decision had ‘its echo in 
some of the later decisions: of the ‘Supreme 
Court. The case of B. K. Takkamore, AIR 
1967 SC 1353 is one of such cases. Later 
decisions of the Supreme Court AIR 1974 SC 
2249, M. A. Rasheed v. State of Kerala, 
affecting valuable rights -have galvanized this 
test. This test had its genesis in the near 
effacement of the traditional dividing line be- 
tween administration and quasi-judicial en- 
quiries, a result brought about in England 
by Ridge v. Baldwin (1964 AC 40) (supra) and 
in India by A. K. Kraipak (AIR 1970 SC 
150) (supra). In the case of Tirunelveli 
Municipal Council, ILR (1967) 1 Mad 558, 
Kailasam, J. had applied the test of 
reasonableness and quashed the order, Kaila- 
sam J. was, however, overruled by the Divi- 
sion Bench (ILR (1967) 1 Mad 493) which 
maintained the order, but, nevertheless, re- 
commended that Government may reconsider 
the matter as the decision appeared to the 
Division Bench to be unreasonable. The 
Division Bench, however, applied the tradi- 
tional test of subjective satisfaction and 
maintained the dividing line between admin- 
istration and quasi-judicial. proceedings in 
spite of the the decision in the case Ridge v. 
Baldwin (1964-AC 40) (supra). This case 
was, however,. decided’ before the decision in 
the case of A. K. Kraipak (AIR 1970 SC 
150) (supra) Kailasam J. had, however, ap- 
plied the test of reasonableness, as if the line 
of demarcation. between administration and 
quasi-judicial proceedings had been blurred, 
if not altogether effaced. The test was ap- 
plied. by Chief Justice, Hidayatullah in the 
Madhya Pradesh case (AIR 1958 Madh Pra 
323) (FB) (supra) and was approved by the 
Supreme Court in the case of Takkamore 
{AIR 1967 SC- 1353) (supra) and other deci- 
sions. The test applied by Kailasam J., with 
respect, was:a correct test and has since 
been amply vindicated by the Supreme Court. 


136. There are, however, areas of execu- 
tive action ‘Presenting ‘unusual features which 
would justify a little more circumspection 
both for the authority, which was called 
upon to take a decision or an action ‘as also 
for the Court' which ‘is called upon, to test 
its validity: These are areas which involve 
more than a mere right to property or inter- 
est of an individual’ or a specified group and 
executive dérision’ may, for example, not 
merely affect: the rights, interest or ‘status of 
an individual’ but of large body of ‘persons. 
Such areas would encompass cases involving 
certain fundamental civil liberties, civil and 
political rights... It may. involve, as in. the 
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present case, the right of the electorate’ to 
administer their civil affairs by their chosen 
representatives. Government decision in such 
a case not only affects the rights of indivi- 
duals; who are bundled out of office, to 
which they were elected but which also inter- 
feres in the democratic right of the people 
to entrust their Government at one level or 
the other to the care of their chosen -re- 
presentatives. Such cases may involve the 
virtual suppression of the democratic right 
to govern at the grass-roots level and may 
threaten the normal functioning of demo- 
cratic decentralisation. Where such action is 
taken against elected representatives, who 
belong to a political persuasion other than 
the political persuasion to which the auth- 
ority at the State or the Centre belongs, it 
would lend a further dimension to the pro- 
blem, and -call for greater vigilance both by 
the authority, which takes the decision, as 
indeed, the Court which is called upon to 
tule on its validity.’ 


137. This case presented another rather 
unusual feature which provided the back- 
drop for the impugned action. The chrono- 
logy of events leading to the order was rather 
vocal. The Central Government was in- 
stalled on January 14, 1980. on the basis of a 
massive mandate which rejected the legiti- 
macy of the previous government. Soon 
after taking over, the Central Government 
addressed itself to the task of dissolving nine 
State Assemblies in States in which the pre- 
vious party in power held the sway in 
different permutation and combinations. The 
Metropolitan Council of Delhi went the. way 
the Assemblies did and then came the super- - 
session of the New Delhi ‘Municipal Com- 
mittee and the Corporation, both of which 
were predominantly controlled by opposition 
groups or parties. Added to this is the 
patent fact that since the last supersession 
of the Corporation in 1975, when the pre- 
sent Government was in power, there was 
no flutter at any level in the executive either 
at the Centre or in the Delhi Administration 
that the civic administration of the city was 
not being carried on in accordance with law 
and there was no occasion for the Central 
Government to make any direction under 
Chapter XXIV of the Act with a view to 
compel the civic body to either act in a 
manner it should have or not to act in a 
manner it should not have. In this scenario, 
which is undisputed, an obvious question 
arises in the mind of the Court: If the super- 
session of the Corporation was part of the 


political..strategy to. enable the people -~to 
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vote afresh on the right of the prerem 
municipal councilices te administer fheis 
civic afaire ? Hf the answer fo the question # 
in the affirmative, there kad obviously been 
an abuse’ of power, because there is no pte- 
vision in the Act which may enable the Cen- 
tral Government to supersede a body merely 
te be able te order fresh election. Such a 
course would have been possible if the Act 
had been suitably amended so as to inecrgo- 
rate in it the condifions which would justify 
the proclamation under Article 356 of the 
Constitution of India, a provision whic 
forms part of the Maharashtra Munieipalitics 
Act and provides for a situation “in which 
the administration of the Council cannot be 
carried cut in accordance with the provisions 
of the Act.” If the intention of Govern- 
ment was to compet the Municipal Exeeu- 
tive Councillors to seek a fresh mandate, it 
could have been a legitimate purpose. Buf, 
nevertheless, the present Act did not sanctify 
ft. There has been considerable controversy 
both in and outside the Courts as te the 
propriety of dissolution of Assemblies by the 
previous government when it was returned fo 
power and although the action was sanctified 
by the Supreme Court, the’ debate is still on 
as to its political propriety apart from lega- 
lity. Whatever may be one’s views with re- 
gard to dissolution of a duly elected As- 
sembly, one thing is obvious that there is. 
very little vice in the dissolution im that H 
takes the matter back to the people who are, 
in the ultimate: analysis, the sole arbiters of 
who would wield the power on their behalf. 
In that sense, supersession under the Act 
suffers from the vice that the suwpexsession, 
by itself, does not take the matter to the 
people because of the scheme of the Aet, 
which enables a fresh poll only at any time 
before the end of the period for which the 
Corporation is superseded, and in a fit case, 
it may mean that the supersession may con- 
tinue for a long as the full term of the Cor- 
poration without an opportunity te the 
people to vote on it. It is not without signi- 
ficance that large number of municipal cor- 
porations and other local bodies have remain- 
ed superseded for a number of years with- 
out recourse to the electors. When the. 
matter was heard initially by the Division 
Bench and again by the Full’Bench, an ie- 
dication was sought if the Government was 
willing or ready for a fresh poll but for 
their own reasons, they were not. This 
naturally was a matter for concern for the 
Court. Jn dealing with the matter, therefore, 
Court was bound to be concerned with the 


question if the supersession was resorted te 
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not because the conditions ef the Statutes 
were satisfied, but because there was ne 
other way to dissolve the Corporation and 
compel a freeh poll ard Government had 
its own seasons for the timing of the fresh. 
pol. The approach, therefore, has been te 
test the validity of the Government ofder 
in the context of these dowbis, which seg- 
sonably arose im the mind of the Court. 
Tke doubt in the judicial mind was metural- 
ly accentuated because of the well known 
fact that large number of municipal cor- 
Porations, municipalities and other elected 
local bodies have remained under superses+ 
sion for years without recourse to the elec- 
tors and a feeling thalit may perhaps benot 
a sheer coincidence that the elected bodies, 
which were subjected te the exercise of the 
drastic power of supersession, invariably 
happened to be under the controt of a poli- 
tical party, parties of groups, other thaw the 
Political party, which held power in the 
State or the Centre, as the case may be. F 
had the benefit of hearing eminent counsel 
seeking te justify the Government order 
both when the matter was heard at length 
in the Division Bench, and later again, when 
it was heard at great length by the Full 
Bench of this Court and I regret to say that 
their very persu2sive arguments could not 
disabuse my mind of that impression, Ft 
still persists. Two of my worthy colleagues 
are satisfied. hey are equally sensible and 
Sensitive, I can oniy take comfort im the 
belief that they may perhaps be right and E 
went wrong probably because 3 was not 
only sensitive but perhaps hypersensitive in 
view of the unusual features of the ease. 


438 The last question that may now be 
considered is as to whether on a true cen- 
struction and correct interpretation of the 
three grounds that could justify surersession. 
in exercise of power u/s. 490 of the Act, a 
reasonable person, duly instructed im the 
law on a bona fide application of mind to 
the material which is germane and relevant 
and on a proper and legitimate approach to 
a local governmental institution in the totality 
of the circumstances, could come to the 
conclusion that the Corporation was lable 
to be superseded. 


139. In the way F have looked at the two 
important preliminary questions with regard 
to an opportunity to show cause and if in- 
voking the power of supersession without 
resort to other remedial measures, Govern- 
ment was acting unreasonably, this question 
really does not survive. But, in view of the 
way my learned colleagues have flcoked at 
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the various questions, my decision on. these 
questions is not determinative of he vali- 
dity of the order of sapersession and in the 
way the majority decision has looked at the 
problem, the last question requires te be 
dealt with and answered. Moreover there 
was considerable argument before us oth 
on the question of interpretation of the ser- 
tion as also if on the material, the decision 
to supersede could be scasonably taken Sy 
Government, it would be reasonable and 
‘proper that {T deal with these matters. 


148. Qa the questien of interpretation, it 
is useful to bear in mind that while judicial 
control of executive action is te be exercised 
within judicially defined Vimits ard must 
therefore, wemain within the correct side of 
what may be described’ as substitution by 
the Court of its own assessment of the mate- 
tial for the assessment of it by Government 
thera are co Emitations on the power of the 
Court with regard éo either the interpreta- 
tion of the statute, which is to be applied to 
the material or the correct criteria, approach 
or attitude which the Gsyernment must 
apply to the material before é as these are 
Primarily matters of construction, which are 
within the legitimate exclusive jurisdiction 
of the Court, even though one may concede 
ihe prerogative of the Geyernment to ule 
on then fer the purpose of their unger- 
standing and determination. The desisisn 
in these matters is ulfimately with the Court 
and not the Government, When ence the 
Court has laid down the way ‘Government 
should toek at a matter and fay down the 
conditions in terms ef the statute which 


-~ must be satisfied before the exercise of 


power of supersession and it is held if a geci- 
sion would in the totality of circumstances 
be reasonable er to put it differently, just 
and fair, it is entirely for Government to 
dake wr mot fo take that decision and it is 
then net for the Court to say ‘that even 
though the decision cerid fave reasonably 
been taken, the Government should peverthe- 
fess have not taken that derision for what 
fay appear te the Court to be requirements 
wf ethics, political or otherwise, propriety 
or in the interest ef healthy conyentions 
én matters involving Government te Govern- 
ment dealings i.e. dealings with the Central 
er the State Government on the one ‘hand, 
as the case may be, er the municipal Gay- 
ernment en the ether, [fin such a . case, 
the Government decision could be reason- 
ably arsived at, this Coun would aiso not 
interfere if the Court was of the view that 
even ao Goyeroment ought act top have 
taksa syen such a «ceasoteble decision to 


Satish Chandra v. Usion of india FB} 


Dalai 43 


avoid the appearance of unreassnableness 
because of the different shades of the two 
Governments. The Court would be justified 
in such a case to perhaps express its feeling 
ef unhappiness or because the appearances 
ef the decision as distinct from iis reality © 
did not inspire the confidence of the Court. 


141. The basic question in interpretation 
is the approach to fae- statute concerned on 
the principle of interpretation that ought to 
apply, having regard to the purpose aad 
ebiect of the legislation, and the provision 
in question. What is basic in such a cand 
is if the provision should be strictly eor- 
strued or widely construed. Section 499, as 
indeed, the chapter relating te control in 
which if occurs is certainly intended to sub- 
serve a larger public purpese of ensuring the 
purity, the competence and propriety of 
municipal Government which by itself would 
have justified a liberal construction of the 
provision but there is an imporlant aspect 
of the power of supersession and of. the 
power to exercise contrel over municipal 
Government by a superior Government, 
whether State or Central, which would 
justify a strict construclion. The power of 
conirel involves an interference, due sr mn- 
due, depending on the circumstances in which 
the power is exercised, in the functioning 
of the democratic decentralisation at the 
grass-roots level and, to that extent, of the 
aight of the people to conduct their munici- 
pai Government with the guidance, assiste 
ange, advice and support of a superior Goy» 
eraments but without unnecessary interfer- 
ence by any of these in fhe process of 
ecif-Goyernment, Power of supersessioa is, 
therefore, of a drastic nature and fhe exer- 
cise of power bas the effect of not only 
depriving the people of Government through 
their chosen representatives but also nega- 
fives the choice already made by them. it 
& also both deprivatery and stigmatic in 
that it affects the status of elected represen- 
tatives and condemns them collectively as 
persons, who -are either incompetent or are 
guilty of persistent default in the perform- 
ance sf duties enjoined on them by law or 
are persons who have been guilty of exeess 
or abuse of power in the discharge of duties. 
The order of supersession also dees not im- 
mediately lead fo a fresh poll fer then its 
mischief would be contained within rease2- 
able fimits as when a legislature is dissolved 


ander the Constitution. The dissolution of 
an elected bedy censeguent upon suporssa- 


sion may mean disenfrenchisement of people 
for a much longer period. While it may 
depend on the way one interprets the statute, 
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it is, in any event, beyond controversy that 
it may span the entire unexpired period of 
the normal life of the body which is sought 
to be superseded. The only safeguard- is 
that a fresh poll must be ordered before the 
expiry of the period for which the body has 
been superseded, For all these reasons, it 
would be legitimate to hold that the statute 
must, therefore, be strictly construed. 


142. Section 490 empowers the Govern- 
ment to supersede the Corporation if in the 
opinion of Government, the Corporation is 
“not competent to perform or persistently 
makes default in the performance of the 
duties imposed on it by or under this Act 
or any other law or exceeds or abuses its 
powers.” 


143. The first question that arises is as 
to how the expression “Corporation” is to 
be construed. Does it refer to the Cor- 
poration for the present constituted and 
which is sought to be superseded or does it 
mean the Corporation as a continuing entity 
which is a corporate body and has perpetual 
succession or does it mean the deliberative 
wing of the Corporation, which is in a sense 
the Government that runs the Corporation, 
the elected representatives, who are charged 
with the duty to administer the civic affairs, 
for, as a result of supersession it is they who 
go out of office, lose their status, as indeed, 
their privileges, rights and disentitled to per- 
form functions as such? Is the supersession 
based on an assessment of their work and 
conduct in relation to the various duties im- 
posed on the Corporation and the powers 
conferred on it under the Act or any other 
enactment for the time being or does it mean. 
that the assessment as. a preliminary to 
supersession is a censure of the Commis- 
sioner, who is the kingpin and the Chief Ex- 
ecutive of the Corporation. It is necessary 
to understand this concept because on this 
would, to a large extent, depend what acts 
or omissions could be legitimately consid- 
ered in assessing the work and conduct of 
a Corporation in relation to a particular 
term. This aspect is important because 
leaving aside one or two allegations out of 
almost two dozen allegations on which the 
supersession is grounded, the other allega- 
tions do not pertain to acts or omissions 
which can be traced to the present Corpora- 


tion but have their genesis in the acts and. 


omissions of the various Corporations ex- 
tending to a period over a decade and even 
beyond the life of the Act. It is also 
portant to keep in mind that, by and. large, 
these very -allegations formed part of the 
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show cause notice on the basis of which the 
predecessor of the present body was super- 
seded in the year 1975. 


144. he expression “Corporation” is for- 
tunately not left altogether undefined be- 
cause sub-section (3) of S. 3 provides that 
the Corporation “shall be composed of 
Councillors and Aldermen”. ‘True, sub-sec- 
tion (2) visualises that Corporation is a body 
corporate with the name aforesaid and hav- 
ing perpetual succession capable of holding 
and disposing of property and of suing and 
being sued in the name of the Corporation 
but if it is to be composed of Councillors 
and Aldermen and the fall out of the super- 
session order is primarily on the Councillors 
and the Aldermen, there would be good rea- 
son to construe the expression “Corporation” 
in Sec. 490 as referring to the collective 
work and conduct of the Councillors and 
Aldermen, who in a sense represent a body 
of persons and to whom the administration 
of the civic affairs was entrusted. True, 
by virtue of Section 59 of the Act, “Save as 
otherwise provided in the Act, the entire 
executive power for the purpose of carrying 
out the provision of the Act” other than cer- 
tain matters, and of any other Act, “shall 
vest in the Commissioner”, who is also to 
exercise all the powers and perform all the 
duties specifically conferred or imposed upon 
him by the Act or any other law for the 
time being in force. He is, nevertheless, the 
appointee and the nominee of the Central 
Government, holding office subject to its 
pleasure, whose suitability is to be determin- 
ed by the Central Government and who is 
removable solely by the Central Government 
under Section 54 of the Act. In theory, no 
doubt the Commissioner is also divested of 
his powers and functions as Commissioner 
because by virtue of sub-section (2) (b) of 
Section 490 on supersession all powers and 
duties of the Corporation under the Act or 
any other law are to be exercised and per- 
formed “by such officer or authority as the 
Central Government may appoint in that 
behalf”, but where the Commissioner is the 
person, who is so authorised on supersession 
to carry on all the duties and exercise alll 
the powers of the Corporation, it follows 
that the supersession was no censure of the 
Commissioner and this stands to reason. 
Even though the Commissioner is the Chief 
Executive, he has to carry out the decision 
of the Corporation, composed of elected re- 
presentatives of the people. If his work and 
conduct is to be assessed, the invocation of 
Section. 499 or the Chap. XXIV generally is 
unnecessary ‘because in any: event, he is in 
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the service of and a nominee of the Central 
Government. His work ‚and conduct can 
also be assessed by the elected representatives 
themselves when the statute clearly empowers 
them to recommend his removal. His work 
-and conduct can also be assessed in exercise 
of powers u/s. 54 by the Central Government 
independently of Chap. XXIV. It is also rea- 
sonable to infer that if the Councillors and 
Aldermen are to lose their status and be di- 
vested of their power, even though holding 
a valid mandate from the people, it must be 
for acts and omissions, which are attributable 
to them individually or collectively or of 
those constituting a majority in a position 
to have control over the body, rather than 
be liable to be condemned as incompetent 
or in default or guilty of abuse of power 
for the acts and omissions of which their 
„predecessors or the predecessors of their pre- 
decessors in many degrees away from them 
may have been guilty. It would, therefore, 
be reasonable to read into Sec, 490 an as- 
sessment of the work of the elected repre- 
sentatives individually and collectively and 
that too of those constituting a majority 
group in considering if the Corporation has 
become liable to be superseded. It is signi- 
ficant to remember in this context that even 


though the decision of a majority binds the 


whole body whether in a Corporation, in a 
joint stock company or otherwise and in 
theory that decision is the decision of the 
body and not of the majority, the responsi- 
bility for the decision obviously cannot be 
of the minority, particularly where the 
minority enters its dissent to the decision of 
the majority. It follows, therefore, that even 
though the fall out of supersession is not 


necessarily confined to the majority party in — 


the Corporation, it is nevertheless a censure 
of that group, which holds control and the 
greater fall out of it is, in any event, on 
such majority because they are divested of 
their control giving a fresh opportunity to 
minority group to improve its position at 
the fresh poll, either on account of what the 
majority has or has not done in the past or 
what the majority or the minority may be 
able to promise to do in the future. When 
the statute talks of Corporation being not 
competent or being guilty of default or be- 
ing guilty of abuse of power, it must, there- 
fore, be read as meaning the Councillors 
having control of the Corporation for, the 
time being in a particular, term, or the Cor- 


poration as constituted at the relevant time 


and has nothing to do with the work or the 
conduct either of the Commissioner or of 
the work and conduct of the . predecessors 
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of the Councillors and Aldermen or of the 
body as constituted in the past from time 
to time. Once one accepts this concept as 
being embodied in Sec. 490, the rest of the 
problem as to whether it was reasonable to 
supersede the Corporation resolves itself be- 
cause neither the show cause notice nor the 
order of supersession appears. to have posed 
this problem before the authorities. The 
numerous allegations made in the show cause 
notice merely referred to what may be 
described as the existence of certain objec- 
tive conditions or a certain state of affairs 
that appears to exist in relation to various 
matters. The existence of this state of 
affairs or of these conditions or of a certain 
precipitate situation, financial, administrative, 
policy or otherwise, is distinct from the rea- 
son for such a situation, state of affairs or 
policy, etc. and what was required of those 
in the control of the Corporation in the 
totality of that situation, circumstances or 
conditions having regard to the duties im- 
posed on the Corporation by the Act or 
any other Act or the functions entrusted to 
the body by the Act or other enactments. 
If the situation is admittedly relatable to not 
only near but distant past of the present 
body, the only question for the Central Gov- 
ernment to consider was as to what was the 
correct role of the present body in that 
situation, how the present body should have 
conducted its affairs in that situation and 
where and how it has failed in carrying out 
that duty. Such a question was never posed 
by the Central Government and it content- 
ed itself by merely serialising what appeared 
to it to be a precipitate situation, albeit a 
situation which admittedly existed even when 
the earlier Corporation was superseded, 
though in a slightly different degree, and to 
an extent, existed throughout the life of the 
Corporation from time to time, as indeed, 
of numerous other Corporations, municipali- 
ties and other local bodies in this country 
by the very nature of the limitations on the 
powers of these bodies, the financial and 
administrative limitations from which it suf- 
fered and the obvious constraints under 
which they were required to function. These 
situations and circumstances basically have 
their genesis in a gap between the expecta- 
tions of the people from the local Govern- 
ment, as indeed, the aspirations of the 


_ chosen representatives on the one hand, and 


the limited finances of the body on the 
other. It is common knowledge that the gap 
has been increasingly getting wider and 


wider not only at the local but even at the 
State and the Central levels, There are com- 
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pulsions such os population explosion, in- 
creasing pressure in the urban areas, adverse 
effect of run away inflation, growing aware- 
mess of the people of the needs of welfarism, 
ery for relief from growing economic and 
social hardships, persistent demand for social 
and economic justice which are increasing 
the burdens of Government at all levels, in 
all develcping societies and Governments are 
faced with almost irretrievable situations 
where there are more and more financial 
constraints making it almost impossible , to 
‘bridge the gap. One way, of course, is 
greater awarensss of people of their obliga- 
tions rather than rights, simplification of 
the process of life, lesser dependence on Gov- 
ernmenis and willingness to forego luxuries, 
comforts and even some of the bare neces- 
sities. Another way is unpopular measures 
fe deal with the situation which the chosen 
fepresentatives of the people at all levels 
are reluctant obviously because then ‘they 
would attract the odium of the people, which 
could justifiably or unjustifiably be exploited 
‘by the opposition groups at the polls even 
though when returned to Government they 
would not be in a position to do any better. 
The only other way for Governments at all 
levels isto look to superior Govts. or auth- 
orities for financial aid. assistance, subsidies, 
Aoans, aids, grants and the like, tọ be able 
to manage their affairs. Local Governments 
have looked to the State Governments, State 
Governments have looked to the Central 
Government and the Central Government is 
in no better position because ithas to make 
up the deficit from a variety of other sources 
including the World Bank, the International 
Monetary Fond, subsidies and aids, as in- 
deed, friendly loans from various Govern- 
ments, fo be able to bridge the gap between 
its income and expenditure. ‘With all these, 
the problems are not solved and Govern- 
ments in all developing’ secieties are on the 
horns of a dilemma, which threatens to per- 
petuate itself. Now, nobedy in his senses 
would recommend that all these Gevern- 
ments have failed. if that were so, all Gov- 
ernments everywhere could be adjudged as 
failures because the socio-economic problems 
survive the best efforts of all Governments. 
In such a situation, the only question that 
poses itself to the people is whether in this 
fifficult situation, a Government for the 
time being at different levels has done all 
that it could within those limitations, ceon- 
straints and compulsiens, which are inherent 
and beyond their control. The mere egist- 
ence, therefore, sf the conditions, cireum- 
stances or e@ situation could act. constitute a 
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valid charge. What was necessary was a 
specific charge of what the Goverament was 
required to do but has failed to do or has 
done but was required aot to do. The 
failure to pose such a question viflates the 


entire process-and relieves the Court of anye 


Obligation to ‘analyse the allegations and to 
see if the Corporation was or was not guilty 
of the charges levelled against it. 


145. Be that as it may, question was 
debated before us in the context of the exist- 
ing charges with a view to determine if the 
supersession could be reasonably justified on 
the material. In the way they looked at the 
preliminary questions, my jeatned colleagues 
‘have to examine these charges to satisfy 
themselves if the Government decision was 
xeasonable. It is, therefore, necessary for me 
to analyse these allegations and. to decide 
for myself as to their reasonableness, even” 
though on account of a wholly wrong test 
and approach, the whole process appears to 
me to be vitiated, 


246. In determining the validity of the 
erder pf supersession or to pwt it differently 


in answering the question if a reasonable 


person with the requisite ability, understand- 
ing and correct approach would supersede 
the body on the material on which Govern- 
meat consideration purported to be based, 
any classification of the various allegations 
into three different heads, in terms of the 
three grounds envisaged by the section, is 
neither necessary nor desirable because it is 
not possible to pin down Government toa 
particular pigeon-hole før one allegation op 
the other so that if an allegation would 
justify action, it is irrelevant if it has been a 
correctly pigeon-holed or not. I is, there- 
fore, necessary to clear the ground with ro 
gard to the concepts incorporated in the 
grounds which may justify action in terms 
of the statutery requirements. 


147. Section 490 refers to the “duties” 
imposed by the Act or any other Act and 
the “powers” of the Corporation. The order 
of supersession ‘has relevance to the Cor- 
poration being “not competent to perform” 
or to the Corporation persistently “making 
default” in the performance ef duties im- 
posed by or under the Act or any other law. 
In relation to powers, the televant consid- 
eration is if the ‘Corporation “exceeds ov. 
abuses its powers”. It is, therefore, neces- 
o£ “duties” - 
and “powers” before adverting to the ex- 
pressions “not competent ite perform” of 
“persistently making default in the perform- 
ance” of duties. In a sense, the expression 
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“duties” may be of a generic nature, 
enough to cover all duties, irrespective of 
their foundation. There are duties and 
duties,-there are moral duties arising out of 
ethical values. There are duties having their 


wide 


«origin in the legal obligations, statutory of 


contractual. There may be duties that a 
Person owes because of his particular posi- 
tion or status, statutory or otherwise. In 
this wide sense, every obligation, irrespective 
of its nature would form part of the concept 
of “duties”. It is, however, not possible to 
construe the expression “duties” in Sec: 490 
in such a wide manner because the expres- 
sion “duties” is followed by words of limi- 
tation i.e. “imposed on it by or under this 
Act or any other Jaw”. This must, there- 
fore, mean duties which are not of a general’ 


© but a specific nature relatable to some statu- 


tory provision. 


z 
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or 


What would point to a still 
narrower construction is the provisions in 
Chapter HE of the Act, which is entitled 
“Functions of the Corporation” and these are 
classified into general powers of the Cor- 
poration, obligatory functions of the Cor- 
poration. Section 44 deals with the general 
powers of the Corporation and while sub- 
section (1) of it vests the municipal’ Govern- 
ment in the Corporation, sub-section (2) 
talks of duty of the Corporation to consider 
all statements of receipts and disbursements 
ete.. Section 42 deals with the obligatory 
functions which can be safely considered to 
be the functions and duties for which one 
would need’ a municipal body. That is the 
Primary justification of a local body. This 
is the true measure of its duty i.e. the duty 
te make adequate provisions by, any means 
or measures for each of the matters referred 
to in the various. clauses of the section and 
these are in their nature the essential civic 
amenities which it must provide. Section 43 
deals with the discretionary functions of the 
Corporation and provides that the Corpora- 
tion “may in its discretion” provide for all 
or any of the matters that are referred to 
and advisedly in the very nature of things, 
avoids the use of the expression “duties” or 
obligations, which is specifically employed 
both in sub-section (2) of Sec. 41, Section 42 
including the residuary clause (x) of Sec. 42, 
when it says “the fulfilment of any .othep 
obligation imposed by or under this. Act or 
any other law for the time being in force”. 
The expression “duties” must, therefore, be 
construed to have relevance ta the obligatory. 
functions of the. Corporatiom u/s. 42 or any 
other provisions of the. Act but these are: net 
exhaustive, because additional civic duties: 


may be impesed on the Corperatiomn by 
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other statules. In any event, the expression 
“duties” does not appear, from the context 
in which the expression is used, to include 
any. contsactual obligations with regard te 
payment te its creditors. unless these are 
made statutory cbligations ef the Corpora- 
tion, as distinct from its contractual obliga- 
tions. This meaning appears to be reinfore- 
ed when one refers te the directional power 
of the Central Government u/s. 487 of the 
Act, where clauses (a} and (b) of sub-sec. (1) 
separately deal with “performance of duty” 
and “adequate financial provision for the 
purpose”. It is further reinforced’ by the 
provision of Sec. 488, which provides that 
if a direction is not carried out, Central 
Government. may make arrangement for the 
action and direct that expenses connected 
therewith be defrayed ont of the municipal 
fund. In the same way, other obligations 
would be within the expression if having 
their foundation in the Act or any other 
law. 


148. The cercept of “abuse of power” 
in relation to power generally and executive 
power, in particular, is teo well known. 
Abuse of power is the misuse of power. 
Power is conferred for a public purpose. 
There are conditions laid down for the 
exercise of power. There is a manner laid 
down for the exercize of power. There are 
limits of the power beyond which it: cannot 
be exercised: Where power is exceeded or 
is used for a purpose othes tham that for 
which it ig intended, it is essentially an exe 
cess of power. Where the manner of the 
exercise of power is not followed, it is not 
an abuse of power although the expression 
has been used interchangeably, in the exer- 
cise of discretion of Courts, But that has 
no relevance to the concept of power by the 
executive. Exercise of power for a private 
purpose or benefit or to harm another of 
for corrupt purposes is abuse of power. Con- 
ceptually where the limits of power are ex- 
ceeded, it may also be classified as an abuse 
but in the context in which the expression 
is used in Sec. 490, abuse would not include 
this facet of the power because it is preceded 
by the word “exceeds”. Some controversy 
is, however, possible if exercise of power 
for an ulterior purpose to gain advantage or 
to cause loss and which definitely would be 
an example of excess of power may also 
partake the character of abuse of power. 
This. is so because where the purpose of the: 
power is perverted, it may not be a mere in- 
stance of excess of power and. may also be 
an. abuse of power. In any event, the ex- 
Pression “abuse” must be cenfined ta either 
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an element of benefit: or undue injury to an- 
other or use of power for an ulterior object 
or purpose i.e. other than the purpose for 
which the power was intended. It would, 
however, exclude mere irregularity in the 
manner of exercise of power. 


_ 149. That leaves for consideration the ex- 
pression “not competent to perform” and 
persistently makes default in the perform- 
ance of duties”. Competence is the capacity 
or ability to perform an act. It has some- 
thing to do with the qualification to perform 
an act, the expertise to carry out an assign- 
ment and to have the necessary physical and 
mental equipment to carry out an assigned 
duty. When one talks of not competent to 
perform, one only calls to mind the physical 
or mental capabilities of a person. The in- 
terpretation of the expression does create 
considerable difficulty because what is the 
assessment of competence made against. 
What is the qualification, the standard, the 
criteria or model at the touch-stone of which 
the competence is to be judged. If the Cor- 
poration is to be construed to mean the 
Councillors and Aldermen, one would not 
know how to make an assessment because 
there is no qualification, educational or 
otherwise, to be a candidate at an election 
either for a Councillor or for Alderman. 


Competence also has a relation to what is 


expected’ of a person. That may provide a 
rough and ready standard or criterion but 
there again, much will depend on the class 
of people one would deal with. The’ Coun- 
cillors and. Aldermen are not necessarily 
drawn from financial wizards, administrators 
of proven ability, men of tested integrity, 
technocrats,’ chartered accountants, cost 
accountants, lawyers, academicians or astute 
businessmen, weilvérsed in the art of manag- 
ing affairs of an organisation employing men 
and materials, involving income and expen- 
diture. They need have no experience, either 
of any branch of knowledge or of life gene- 
rally. They may be drawn from different 
strata of society with different backgrounds. 
For most of them, the election is a mere 
Measure ‘of their popularity with the electo- 
rate for which their record of social service 
would perhaps be sufficient. How is ohne, 
therefore, to determine their competence to 
perform difficult duties 
affairs of the civic Government? It is a 
pity that while qualifications, both academic 
and otherwise; as well as wide. experience, 
is insisted: upon for practically all profes- 
sions, callings, ‘trade, none is required for a 
politician or a legislator. One thing, how- 
ever, seems to be clear that not competent 
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to’ perform assumes that there is, deficiency 
in the capacity or ability but no dearth of 
wherewithal or material with which to 
perform. There may also be no lack of 
willingness‘ to perform, but what must be 
lacking is the ability. 


150. The word persistent denotes making 
default obstinately. and persevering in its 
default. The Chambers Dictionary (Twenti- 
eth Century) gives meaning of the word per- 
sistent as to continue steadfastly or obsti- 
nately especially against opposition (often 
within) : to persevere; to insist. Stroud’s Judi- 
cial Dictionary, (third edition) states that the 
epithet persistent necessarily implies some 
degree of repetition. The word persistent 
would, therefore, imply to continue in the 
default obstinately against opposition, Per- 


sistent default must mean contumacious con- , 


tinuance in some course and neglect or 
breach of duty against opposition or remon- 
strance. The expression “persistently makes 
default” assumes the attitude of defiance, an 
element of abduracy and of a consistent 
course of conduct in spite of opposition, re- 
monstrance, direction, guidance to the con- 


trary. This is abundantly made clear by. 


Section 487 which visualises mere “failure to 
perform” a duty or the performance of a 


- duty but in an “imperfect, insufficient or un- 


suitable manner” as a condition for the 
exercise of power to give direction. If such 
a direction is given, and the Corporation 
still makes -default,. it would obviously be an 
act of abduracy, of defiance. It, neverthe- 
less, clearly keeps out of consideration, the 
constraints, the compulsions, the limitations 
and the difficulties in a satisfactory perform- 
ance of the duties because if a person is un- 
able to perform, not because of incompetence 
nor because of abduracy but because of 
compulsions or circumstances beyond ` his 
control, he may have failed in his. duty to 
provide the material or to have made. ad- 
equate arrangements but it cannot be said 
that he is persistently making default in the 
performance of duties. Default is not inter- 
changeable with inability. Default is failure 
to do in spite of ability and capacity to do. 


-151. In determining the reasonableness 
of the decision of the Government to super- 
sede the Corporation in the context of the 
conditions for the exercise of the, 
the proper approach and attitude of Gov- 
ernment to municipal Government, the mate- 
rial on which the ‘decision ‘is based and the 
totality of the surrounding circumstances, 
the reality of reasonableness is indeed a vital 
factor. The. appearance of the reasonable- 


Ms 


power, . 


1983 


ness is, however, equally important. The 
decision may in reality be reasonable but 
may not appear to be so although if it is 
in reality unreasonable, it is bound to appear 
unreasonable, What is reasonable depends 
on what would appeal to a reasonable mind. 
But two equally reasonable minds may not 
agree on a decision. Even the appearance 
of reasonableness can be illusory because the 
equally reasonable persons may disagree and 
they may reasonably disagree. The test of 
reasonableness and that decision of a 
reasonable or sensible man is, therefore, a 
very difficult one but two equally reasonable 
and sensible persons would ordinarily dis- 
agree not because of the material that is 
available but of their divergent approach, 
attitude to the problem or because of their 
opinion of what the law means and requires. 
The test, therefore, is of a reasonable man 
or a sensible man who applies his mind to 
the material with the correct approach and 
perspective and on a clear understanding of 
the legal requirements. If two apparently 
reasonable persons give two different conclu- 
sions, one would have. to find the erroneous 
approach or a attitude or understanding of 
law or of facts that led to the decision to 
determine the validity. 

152. On a broad analysis of the allega- 
tions or instances classified into three heads 
of incompetence, default arid abuse in the 
three annexures to the impugned order, it 
would be reasonable to infer that, whether 
or not they would fall in one pigeon-hole 
or the other of the three grounds -envisaged 
by the section, they can be classified as 
(1) Financial difficulties and defaults in 
meeting contractual op statutory obligations 
arising therefrom; (2) Administrative pro- 
blems; (3) Matters of policy; (4) Improprie- 
ties in the conduct of affairs. 

153. I have already held above that in 
invoking the extreme remedy of supersession 
without taking resort to lesser remedial 
measures, the Central Government acted un- 
reasonably. For somewhat similar reasons, 
jt would be reasonable to hold that the Gov- 
ernment decision to supersede the body or 
any of the three grounds, and on any of the 
allegations forming part of the three annex- 
ures, could not possibly be reasonable or be 
arrived at by a reasonable person unless the 
Government have had occasions to deal with 
this Corporation with regard to each of these 


matters and found as a matter of fact, rather > 


than as a matter of pure conjecturé, that the 
Corporation is a body of persons who are 
not able to perform the duties imposed on 
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it by law or have persisted in making 
defaults in the performance of such duties 
or have exceeded or abused its powers. The 
present Central Government’ came into 
power only in Jan., 1980. The earliest it 
considered the matter was when the show 
cause notice was issued in April, 1980. 
There was, therefore, no occasion for any 
dealings between this Corporation and the 
Central Government. If the Central Gov- 
ernment has on an earlier occasion, pointed 
attention to ali or any of these matters 
which are complained of and the Corpora- 
tion had failed to provide a satisfactory ex- 
planation as to why a particular measure 
Was or was not taken, it would then have 
been possible for Government to reasonably 
come to the conclusion that the Corporation 
appeared to be incompetent. If the Central 
Government have had occasion in the past 
to advice the Corporation. to deal with mat- 
ters in a particular manner, and not in the 
manner sought to be done by the Corpora- 
tion and the Corporation did not heed the 
advice or direction without sufficient cause, 
there would be a reasonable basis for an in- 
ference that the Corporation had been con- 
ducting itself or its affairs in a manner which 
may attract the supersession provision. 
There also could have been occasions when 
it could have been questioned with regard to 
the exercise of any power which appeared 
to the Central Government to involve an ex- 
cess or misuse or improper use and the ex- 
planation of the Corporation did not appear 
to satisfy the Central Government. There 
would then be a basis for the Central Govern- 
ment to form an opinion on the basis of 
such dealing or dialogue with the Corpora- 
tion that such a Corporation could not be 
allowed to function and the Councillors and 
Aldermen of such a body must make place 
for more competent and better disciplined 
representatives who would be aware of their 
duties and responsive to advice, suggestions 
and would heed to the directions that may 
be made by Government with regard to the 
conduct of its affairs but all this has no 
meaning where the Corporation have had no 
dealing with this Government at all, The 
Corporation dealt with the predecessor Gov- 
ernment and there was nothing on record to 
show that the previous Government which 
held office between 1977 and 1980, was in 
any manner dissatisfied either with the com- 
petence or with the conduct of the affairs 
of the Corporation or with regard to the 
exercise of its powers. The opinion of the 
Central Government with regard to the- 
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Hlability of the Corporation to be superseded 
must, inter alia, flow from the course of 
conduct of the Corporation as reflected in 
the records of the Central Government and 
in the course of the dealings between the 
Central Government and the Corporation and 
of periodic assessment of its work and con- 
duct by the Central Government at different 
levels during the tenure of the Corporation, 
which is sought to be superseded. A sudden 
formation of opinion by the Central Govern- 
ment with regard to the competence or con- 
duct of the Corporation or with regard to 
the manner of the exercise by it of any of 
its powers on the basis of past performance 
of the Corporation over the years during the 
tenure of the predecessors of the present 
Councillors and Aldermen is clearly outside 


the reach of Section 490. If the past per- . 


formance of the Corporation is to form basis 
for adverse action against the present in- 
cumbents, it could only be on the short 
ground as to whether the Corporation has 
failed to do what was expected of it in the 
totality of the circumstances to which it was 
an inheritor or did something in that back- 
ground, which it ought not to have done. Such 
a question was never posed by government 
to itself nor to the Corporation even though 
when asking for time to submit an explana- 
tion, an attempt was made by the Corpora- 
tion to explain to government that it would 
seek to show that it was being accused of 
doing or not doing what was done or not 
done by its predecessors in a long chain of 
succession and that it would establish by 
material from the records of the Corporation 
itself that in the difficult situation with which 
the Corporation was faced, when it was con- 
stituted in 1977, its performance was either 
better than or compared favourably with the 
performance of the Corporation under pre- 
vious regimes as well as under the Admin- 
istrator when the Corporation was supersed- 
ed on an earlier occasion in the year 1975 
when the present government at the Centre 
was itself in power. In spite of this the Gov- 
ernment note dealing with the question of 
supersession is totally oblivious of this vital 
aspect of the matter. 


154, In considering the financial aspect, it 
is necessary to begin with the admitted 
hypothesis that the successive Corporation 
during more than two decades, as indeed, 
most Corporations, municipalities and local 
bodies in the country are unable to meet 
their financial commitments either in the re- 
payment of loans to the governments, Cen- 
tral or State, or in the matter of regular pay- 
ment of debt servicing on these loans or of 
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the salaries to the staff or to meet their other 
financial commitments without resort to 
heavy lending, subsidies, grants, ways and 
means loans from appropriate governments 
and have, therefore, always had a deficit 
budget. It must also be accepted as a com- 
mon hypothesis that what is true of local 
government has always been true practically 
of all State Governments and to an extent 
even of the Central Government, if not of: all 
governments everywhere. State Governments 
have often looked to the Centre for more 
and more to meet their financial obligations 
and there is a continuing dialogue between 
the State Governments and the Central Gov- 
ernment for a larger share of the revenue to 
the States, Central Government has its own 
problems which transcends the limits of the 
State and the local governments, faced with 
acute financial pressures from the-local gov- 
ernments and the State Governments, as in- 
deed, from different sectors of the economy, 
Central Government has to resort to borrow- 
ings, loans, aids and other forms of subsidies 
from international financial institutions, as 
indeed, the various friendly governments, 
Governments are accused at all levels of re- _ 
sorting to deficits even though because of 
factors beyond their contro]. There is univer- 
sal concern about this tendency but no solu- 
tion seems to be in sight. 


“But great as oŭr tax burden is, it has not 
kept pace with public spending, For decades 
we have piled deficit upon deficit, mortgaging 
our future and our children’s future for the 
temporary convenience of the present. To 
continue this Jong trend is to’ guarantee 
tremendous social, cultural, political . and 
economic upheavals. 


You and I, as individuals, can, by borrow- 
ing, live beyond our means, but for only a 
limited period of time. Why should we think 
that collectively; as a national we are not 
bound by that same limitation ?” 


These words may sound very appropriate in 
any situation. These are the words of the 
new U. S. President about the Government 
of the richest country of the world. . Corpo- 
tation couldn’t have done worse. 

155. If this be the accepted position every- 
where, how can an inability to pay back the 
Central Government or any contractor or 
any other creditor, including the employees, 
be a ground for supersession, even though 
one may concede that the failure to manage 
its affairs within known constraints could 
perhaps constitute a valid charge. But that 
is not how the Government approached the 
question. 
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. 156. The failure to repay the government 
or to pay the outstanding interest admittedly 
due since before the constitution of the pre- 
sent Corporation is, however, sought to 
justify supersession on the ground that there 
was a failure to perform a duty imposed on 
it by Section 194 of the Act. This conten- 
tion suffers from a variety of serious falacies. 
In the first instance, Section 194 does not 
convert the nature of liability from a contrac- 
tual to a statutory one. The liability of the 
Corporation to the Central Government is 
essentially contractual. If it fails to discharge 
contractual obligations, it may have other 
repercussions but it cannot attract the puni- 
tive provision of Section 490. Repayment to 
government or to any creditor is not a statu- 
tory obligation. It is contractual in nature. 
Secondly, Section 194 does not provide that 
the Corporation must first pay the govern- 
ment before it pays to any other creditor. 
The section merely incorporates the concept 
of priority for the debts to government. 
Priority has relevance either to insolvency or 
in the process of execution of decrees and is 
not intended to regulate the financial business 
of the Corporation. The sole purpose of 
Section 194 is to ensure that the assets of 
the Corporation are preserved in case on ac- 
count of its insolvency or indebtedness, there 
is a threat to these assets from the other 
creditors. It is pursuant to this duty that 
the section has been incorporated. It does 
not enjoin any duty on the Corporation to 
first pay the Central Government and I would 
presently demonstrate that such a duty 
could not be possibly imposed. Thirdly, 
Central Government is not an ordinary credi- 
tor of a Corporation entitled to stand aside 
` closing its eyes to the financial ability of the 
Corporation and insisting on its pound of 
flesh irrespective of other compulsions and 
circumstances. Central Government cannot 
be treated like a creditor enforcing its claim 
in a winding up or insolvency, as it were, 
refusing to consider the financial realities of 
the situation. Central Government, as in- 
deed, the State Governments are part of the 
process of local government. Local govern- 
ment is carried on under the supervision of 
the Central Government or the State Govern- 
ments, as the case may be. The Central or 
the State Governments are essentially the 
parent governments in relation to the local 
government. I have already pointed out 
above that local governments for historical 
reasons have been left with very limited 
powers of generating their own funds and 
have more and more to look to the superior 


governments for loans, subsidies, grants, aids 
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and assistance apart from guidance in the 
conduct of the affairs of the civic bodies. If 
the civic body’s finances are in a mess, no 
Central or State Government could possibly 
avoid its own responsibility. These Govern- 
ments have wide powers in relation to these 
matters. It is, therefore, not possible to ac- 
cept the position that the Central Govern- 
ment was in the position of an ordinary 
creditor entitled to enforce its claim and mere 
failure or inability to pay would justify the 
liquidation of the Corporation, as it were, 
by the mode of supersession. 


157. Lastly, no reasonable person would 
ignore in considering the supersession of the 
Corporation on account of its financial diffi- 
culties, the compulsions, the circumstances, 
the limitations and the constraints under 
which the local government is carried on. 
There is an obvious limitation on its indigen- 
ous sources of funds. There have been pro- 
posals in the past and suggestions by high- 
powered committees, including Morarka 
Commission, with a view to augment the re- 
sources of the body. They have all been in 
cold storage. In spite of these limifations, 
there is increasing financial burden on ac- 
count of a variety of factors beyond the con- 
trol of the body. The increasing population, 
multiplying cost of public works, increasing 
awareness of the people of their rights and 
pressing demand for relief from all quarters, 
employees, house-owners or citizens, the com- 
pulsions of welfarism calling for more and 
better civic amenities, the obvious reluctance’ 
to increase the burden of taxation. The only 
duty imposed on the body in such a situa- 
tion was to periodically consider the budge- 
tary position and strike a balance between 
the requirement and the financial limitations. 
The scrapping of public welfare activities, 
however, is no solution of the problem. 
Firstly, it leads to resentment among the 
people who are clamouring for relief and 
may lead to discontentment and unrest. 
There is no doubt that some of these com- 
pulsions may point to the need for unpopular 
measures in taxation as alsa in other spheres 
but this area is also not free from difficulty. 
There are sections of society which are in- 
capable of bearing any more burden of taxa- 
tion. The affluent section which is perhaps 
able to, is already sufficiently burdened. 
Some additional burden may be possible but 
that creates political difficulties. The Coun- 
cillors have a public duty and a public func- 
tion but they always have a private purpose, 
one of which is a legitimate one to be popular 
with the electorate and to be returned at the 
next poll. This needs not only popularity 
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but also funds. Any measure i.e. unpopular 
with the mass of people would win them the 
odium of these people and, therefore, the 
fear of reprisals at the polls. Any measure 
that affects the affluent class may perhaps 
affect the kitty necessary to oil the political 
machine, such being the pattern of polity in 
this country. Political machine and elections 
are a costly affairs. The connection between 
the money bags and the polity have often 
been pointed out. If have-nots are to be 
given the much desired relief, it must have a 
fall-out on those that have. But those that 
have alone have the funds, even though those 
who are have-nots have the votes. It is not, 
therefore, without purpose that there is a 
periodic debate as to the alternative system 
of polity or of government. It may be that 
jt is not the system that has failed but that 
every system will fail because the man behind 
the system has let himself down. That is a 
larger question and I need not carry it any 
further. It is sufficient to say that if the 
financial difficulty of the government persists, 
it is not because of incompetence or default 
it is because of a difficult situation that 
governments have to deal with. If the per- 
sistertce of financial problems were a criteria, 
governments everywhere would perhaps be 
liable to be superseded. No one ever has 
blamed the Government for the time being 
Because the problems persist. The question 
always is, what is it that the government 
could have done in the situation which it has 
failed to do or what is it that it did which 
it should not have done. None of the allega- 


tions with regard to the financial aspect of © 


the matter poses that problem, 


VII. The instances of default, incompetence 
and abuse, 


158. That leaves for consideration the 
question if having regard to the statutory re- 
quirements, a proper attitude and approach 
to the exercise of power of control, the 
totality of the surrounding circumstances and 
the peculiar features of the Corporation, the 
various allegations contained in Annexures I, 
JI and IJI of the show cause notice could 
jointly or severally, irrespective of whether 
they are relevant to one pigeon-hole or the 
other, reasonably justify an order of super- 
session of the body. 

159. I have already held above that the 
Corporation was denied a reasonable op- 
portunity of showing cause. It had submit- 
ted a kind of an interim reply seeking to 
justify a favourable order but by no stretch 
of imagination, it could be described as an 
elaborate, effective or a reasoned reply 
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setting out either the rationale or the mate- 
rial in support of its several contentions, in- 
cluding the various questions of law and fact 
that it was entitled to raise in defence. Most 
of these allegations have a long historical 
background and some of these involve pro- 
blems of funding of local government, diffi- 
culties in the task of finance and budgeting, 
matters of policy to be pursued in employees 
welfare, public welfare, numerous admin- 
istrative problems, in the matter of employ- 
ment and conditions of service of employees 
which were not necessarily peculiar to this 
body. The Corporation would have been 
entitled to bring out material to make a com- 
parative study of what was happening else- 
where and if this material was relevant for 
consideration of -government, such material 
was still to be placed on record. In the’ 
course of the present proceedings, some of 
these questions were debated and further 
material was placed but this Court was ob- 
viously not the proper forum for decision of 
the correctness or propriety of actions or 
acts of omissions or commissions of the body 
sought to be superseded. In the circum- 
stances, a determination of the question with 
regard to the reasonableness of the order of 
supersession may, therefore, be either un- 
necessary or unfair to the Corporation. The 
question has, however, been posed in this 
form and, I would, therefore, consider it on 
the assumption that the order is not vitiated 
on account of absence of opportunity or un- 
reasonableness of the attitude of government 
and on the assumption that there was noth- 
ing further to be said than has been done 
either in the interim reply or in the course 
of the present proceedings, 


160. Annexure I contains fois allegations 
in respect of the charge of persistent default 
in the performance of duties imposed on the 
Corporation by the Act. Item (i) deals with. 
the failure to repay timely the principal and 
interest on the outstandings of the Corpora- 
tion to the Central Government in violation 
of Section 194 of the Act. Item No. (ii) re- 
lates to acts of default in the matter of con- 
tribution of the Corporation’s share towards 
the Employees’ Provident Fund Act, in- 
volving violation of Regulation 33 of the 
Delhi Municipal Corporation Provident Fund 
(Regulation) Act, 1962. Item No. (iii) relates 
to similar default in the deduction and re- 
mission of amounts payable by the Corpora- 
tion to the employees under the Additional 
Emoluments (Compulsory Deposit) Act, 1974 
violating Section 6 read with Section 3-B of 
the Act. Item No. (iv) relates to failure to 
manage the finances arising out of deficits, 
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Annexure W, which deals with abuse of 
power, lists eight allegations. Item No. (i) 
relates to creation of large number of posts 
without making any effort to lay down any 
yardstick or norms for such posts or provi- 
sion of resources and of making ad hoc ap- 
pointments in violation of the instructions of 
government, Item (ii) relates to the use of 
municipal vehicles by Councillors and Alder- 
men for non-duty-purposes in spite of the 
advice ‘of the Solicitor General of India. Item 
No. (ii) relates to discretionary funds placed 
at the disposal of the Chairman, Standing 
Committee and Chairmen of other Commit- 
tees in violation of provision of Section 105 
of the Act. Item (iv) relates to several ir- 
regular appointments without obtaining the 
prior approval from the Delhi Administration 
and in spite of the recommendations of the 
U. P. S. C. to the contrary involving viola- 
tion of Sections 89, 96 and 97 of the Act. 
Item. (v) relates to the practice of Consti- 
tuency fund in spite of the recommendation 
of the Morarka Commission to the contrary. 
Item (vi) relates to permission to reconstruct 
in spite of the law to the contrary in dealing 
with. the demolition said to have been 
carried out by the previous Corporation 
during the emergency. Item (vii) relates to 
the irregularity and indiscretion in the ac- 
ceptance of the tender for work against the 
advice of the Commissioner and normal pur- 
chase procedure. Item (viii) relates to the 
decision to sell staff quarters to the emplo- 
yees in occupation on market value even 
though they were meant to serve as an 
amenity to serving staff. Annexure II deal- 
ing with incompetency in the performance of 
duties under the Act contains three allega- 
tions. Item (i) relates to grant of conveyance 
allowance to large number of categories of 
employees irrespective of job requirement and 
even in the face of poor resource position. 
Item No. (ii) relates to the outstanding claim 
of contractors said to involve the credit- 
worthiness of Corporation in the public eye. 
Item No. (iii) relates to diversion of plan 
allocations to non-plan expenditure. 

161. I would now discuss each of these 
allegations :— 


Annexure I 

(i) It was not disputed and has been amply 
brought out in the report of various com- 
mittees and commissions appointed from 
time to time, including the Morarka Com- 


mission and the Jain Committee that the 


Corporation, as indeed, a majority of local 
bodies in India, as well as numerous State 
Governments, have over the years been in 
heavy arrears in payment of interest and re- 
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payment of principal amounts of loans re- 
ceived by them from the appropriate Gov- 
ernment from time to time with a view to 
cover their deficit. I have already pointed 
out above that the widening gap between 
revenue and expenditure has been a common 
feature of governments at all levels, parti- 


-cularly, in developing societies for a variety 


of factors which have had a snow-balling 
effect. I would, however, ignore all these 
compulsions with a view to determine if non- 
payment of interest and instalment of princi- 
pal could be said to constitute either an act 
of persistent default in the performance of 
duties imposed on the Corporation by law, 
whether this Act or otherwise, or an Act of 
incompetence of abuse of power. 


162. A timely payment of the debts that 
one owes, whether a natural person, a juristic 
person, a Corporation or government, is no 
doubt not only a pious and moral duty but 
also a contractual obligation and in that 
sense, therefore, a legal duty which could 
also be enforced by proper measure in law. 
It is, therefore, desirable, as indeed, proper 
that any person, particularly a public Cor- 
poration, must be up-to-date in the discharge 
of its debts. I am, however, unable to see 
any statutory duty sought to be spelt from 
Section 194. This is based on a misconstruc- 
tion of this provision. Section 194 merely 
talks of priority of payment over other pay- 
ments. It does not change the character of 
the liability. The liability still is contrac- 
tual. It is well known that the principle of 
priority is relevant only to bankruptcy and 
in execution of decrees. Section 194 extends 
the principle of priority for crown debts 
over ordinary debts to the Corporation 
probably because but for this provision, such 
priority would be doubtful. The effect of 


-the section, therefore, is that in any in- 


solvency or execution of decree against the 
Corporation, the Government dues would 
stand apart and would have priority over all 
others, Its importance lies in the section 
that follows and Section 195 provides for at- 
tachment of municipal fund and ensures the 
preservation of the fund and property of the 
Corporation against any distress pursuant to 
decrees held by the creditors of the Corpora- 
tion. Section 194 cannot be read as laying 
down, as it were, a fiscal discipline for the 
Corporation to follow, when it commences 
its business on a working day and obliges it 
to first apply all its funda and resources fon 
paymennt to government. Such a construc- 
tion would make an utter non-sense of this 
provision and compel the Corporation to 
starve even its scavanging staff until up-to- 
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date government dues have been paid. I re- 
fuse to make an utter non-sense of this provi- 
sion. While I have said enough as to the 
reasonableness of the attitude of government 
in the matter of its outstandings and while 
one may not be happy that on account of 
numerous compulsions, constraints and 


limitations, aş well as handicaps, Corporation. 


has been in default in the payment of interest 
and repayment of the principal amounts due 
to government, I am unable to see any statu- 
tory duty imposed on it by the Act or any 
other Act to make these payments, however, 
sacrosanct, pious and contractual duty to pay 
its debts may be and whatever may be one’s 
predisposition as to the ideal form of func- 
tioning of a statutory body in the matter of 
its duties and obligations. 


163. There is another reason why this de- 
fault, assuming that it has relation to some 
duty under the Act, would be outside the 
section. The requirement is “persistent” de- 
fault. This implies a wilful act not a mere 
inability to pay. I have already pointed out 
above the unreasonableness of the position 
of the government as a disinterested credi- 
tor enforcing its contractual right. It 
was aware of the compulsions and the 
handicaps and problems with which the 
Corporation is faced. It is fully aware of 
its financial difficulties and the consequential 
dismal inability to pay. No one justifies 
such ‘a financial disability of a statutory body 
but, however one may look at it, there is no 
question of non-payment in such admitted 
context amounting to persistent default. For 
this purpose, I am also ignoring that the 
Corporation had large claims against the 
government, as indeed, various other bodies. 
Persistent default implies failure to pay which 
is wilful and obstinate in the face of ability 
to pay. Where non-payment has its genesis 
in an admitted financial difficulty not related 
to an intention to deprive another of his 
right of entitlement, it could not be an act 
of incompetence either. Incompetence im- 
plies lack of equipment or ability to perform 
but not the absence of material or where- 
withal with which to perform. It may in 
certain circumstances be an act of incompet- 
ence if in spite of the availability of all that 
is required, there is the lack of competence 
to perform. In certain circumstances, failure 
to properly balance the budget may amount 
to an act of incompetence but not the non- 
payment. The budget aspect I would con- 
sider separately in the items that follow. It 
was nobody’s case that non-payment to give 


could ever be conceived an act of abuse or ` 


excess of power. 
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164. Both these items could be considered 
together. There has been some controversy 
as to the quantum of the amount in these 
instances but there is little doubt that there 
has been default in complying with the re- 
quirement of Regulation 33 of the Delhi 
Municipal Corporation Provident Fund (Re- 
gulation) Act, 1962 and of the Additional 
Emoluments (Compulsory Deposit) Act, 1974. 
The default has its obvious genesis in the 
overall financial difficulties of the Corpora- 
tion, particularly, the lack of liquidity at the 
crucial point of time. Defaults under the 
Employees’ Provident Fund Act, the Emplo- 
yees’ State Insurance Act, the Taxation laws 
and the like is a common feature of sick in- 
dustrial units all over the country and Courts 
are replete with prosecution under these pro- 
visions. It is also a frequent occurrence for 
Courts on the Company side staying these 
prosecutions because these defaults are a 
direct consequence of financial difficulty and 
lack of liquidity. What has happened in the 
Corporation was no different. Some cases of 
defaults were carried forward from the pre- 
vious Corporation. Payments were admittedly 
made by the present Corporation but further 
outstandings over-reached the body maintain- 
ing the default, though to a lesser extent. 
Provision is made in the budget but because 
of the shortfall, funds are not available in 
time to comply with these requirements. 
Here again, J am not going into the pro- 
priety of additional grants being not made 
available or the justification or otherwise of 
large claims of the Corporation being not 
settled or the failure or otherwise of govern- 
ment to come to the rescue of the Corpora- 
tion in time so as to prevent these violations. 
This is another aspect of the matter and I 
have dealt with it above. The compulsions 
in which these defaults occur, would still not 
attract Section 490. I have pointed out 
above what the nature of the default should 
be to render it actionable under this section. 
What I have said above with regard to com- 
petence and abuse of power is equally true 
with reference to these items. However, un- 
fortunate and improper it may be, that a 
statutory body makes default in complying 
with the requirement of law for the non- 
compliance of which an ordinary citizen is 
prosecuted, it is not possible to hold that it 
is a case of persistent default or of in- 
competence or of abuse of power unless one 
were to close one’s eyes to the willingness of 
the Corporation to perform and of its serious 
financial difficulties which the authority seek- 
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ing to supersede the body could not have 
ignored and may have relieved. 


L (ivy) 


165. The allegation of failure to manage 
its finances and of suffering heavy deficits 
over the years to my mind, is not a charge 
but a correct statement of the state of things 
or the existence of a situation with which the 
Corporation as indeed, almost all local bodies 
and governments generally, no less than in- 
dividuals, juristic bodies, including joint 
stock companies, are faced on account of 
large number of contributory factors over 
almost most of which in spite of their ability, 
prudence and best effort, they have no con- 
trol. One may enumerate a host of factors, 
which have accentuated financial difficulties of 
every one, who has to receive and pay and 
manage his affairs such as, unprecedented 
{nflation and the vicious circle of pressures 
that stem from it. The problem of the 
financing and budgeting of the local bodies 
generally and of the Corporation, in parti- 
cular, has been amply brought out by the 
Morarka Commission in its reports. The 
Commission had been set up to consider 
various financial aspects of the functioning 
of the body. In para. 2.09 of its interim re- 
port, it has brought out the salient features 
of the duties and obligations of the Corpora- 
tion and the factors that have been increasing 
its financial obligations. I would quote para- 
graph 2.09 in extenso., This is how it reads:— 


“Some of the duties and obligations enjoin- 
ed on the Delhi Municipal Corporation 
differ in their scope and magnitude from the 
functions discharged by other major Munici- 
pal Corporation in the country. These pecu- 
liar features have had a bearing on its ad- 
ministrative and financial relations with the 
Government. The Commission gave dus 
weight to them in the course of their de- 
liberations, Some of the salient features ac- 
companying the duties and obligations of the 
Municipal Corporation of Delhi are enume-~ 
rated below :— 

(a) The jurisdiction of the Corporation is 
co-extensive with the boundaries of the 
Union Territory of Delhi whose growth and 
development is the constitutional responsibi- 
lity of the Government of India. Its status 
as the national Capital and also as a focal 
point of International activity, make the 
provision and maintenance of municipal ser- 
vices and public utilities a matter of direct 
concern to the Government of India. The 
quick expansion of the Central Government 
structure, the establishment of many new 
offices and specialised institutions and the 
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construction of new residential colonies for 
Government servants have added not a little 
to the strain on municipal services; 


(b) Of all the Corporations in the country, 
the Delhi Municipal Corporation has by far 
the largest area with diverse problems. It is 
almost as extensive as that of the Calcutta 
Metropolitan District which has 36 urban 
local authorities including the Corporation of 
Calcutta and Howrah. Even the area of the 
premier Corporation of Greater Bombay is 
only 169 sq. miles as compared to Delhi’s 
512 square miles out of which only about 
99 sq. miles is urban with a population of 
23.59 lakhs (1961) while a population of 
about 3.4 lakhs is scattered over 300 rural 
abadis‘and townships all around. A major 
part of this area is not considered urbanisable 
in the foreseeable future, 


(c) From its very inception, the Delhi 
Municipal Corporation not only inherited 
the problems of knitting together the scatter- 
ed and disjoined urban residential colonies in 


` the matter of municipal services and com- 


munications, but also took over the func- 
tions of the District Boards, as also some of 
the functions which are normally discharged 
elsewhere by the State Governments. The 
fact that the Corporation spends about 
Rs. 150 lakhs per annum in the rural area 
against a revenue of only about Rs. 5 lakhs 
is indicative of the extent of its liabilities in 
this regard. 


(d) The Master Plan of Delhi has cast cer- 
tain responsibilities on this Delhi Municipal 
Corporation. On the one hand it is respon- 
sible for the enforcement of the Plan in the 
Union Territory excepting development areas 
declared as such which are controlled by the 
Delhi Development Authority; on the other, 
it is required to undertake works of develop- 
ment, particularly construction of arterial 
roads and overbridges, laying of trunk mains 
for water supply and sewerage, etc. through- 
out the Union territory, It is also respon- 
sible for the provision and extension of these 
services to areas under the Control of New 
Delhi Municipal Committee and the Canton- 
ment Board as also to the colonies developed 
by the Delhi Development Authority, Central 
Government and private agencies, thus creat- 
ing problems of finance co-ordination.” 


166. The Commission also pointed out 
elsewhere in the report why and how the Cor- 
poration had almost always been in deficit 
and made its recommendations with a view 
to enable the Corporation and the govern- 
ment to put the finances of the body “on an 
even keel”. In this context, it is good to 
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remember that Morarka Commission dealt 
with the situation in the mid-sixties and the 
years that have since rolled out, the contri- 
butory factors have been more aggravating, 
population pressure has been increasing, ex- 
pectations of the people have been rising and 
the ravages of inflation have been worst. On 
one reckoning, the performance of the Cor- 
poration may be said to be not so bad, if not 
commendable, in the situation that it in- 
herited and the increasing problems, that it 
was faced with. 

167. If the heavy deficit and the state of 
its finances have been a direct consequence 
of unprecedented pressures and compulsions, 
it is difficult to blame the Corporation as 
having been guilty of persistent default in 
the performance of duties or incompetence 
in the performance of those duties or of 
abuse of-its powers, unless the charge speci- 
fied what the Corporation ought to have 
done but it did not or what it did but ought 
not to have done in the difficult situation in 
which it found itself. ' 

168. It may be useful in this context to 
consider what was the statutory duty of the 
Corporaion in relation to the problem of 
finance and budgeting to find out if it has 
failed in that duty as envisaged by S. 490 or 
has shown itself to be incompetent, and, 
therefore, not up to that task. 

169. Chapter VII of the Act deals with 
Revenue and Expenditure and Sections 109, 
110, 111 and 112 deal with budget estimates. 
Section 109 enjoins the Corporation to adopt 
for. the ensuing year (a) budget estimate 
(general) being an estimate of income and 
expenditure to be received and incurred on 
account of the Municipal Government of 
Delhi; (b) budget estimate (electric supply) 
which shall be an estimate of the income and 
expenditure of the Corporation to be received 
and incurred on account of the Delhi Elec- 
tric Supply Undertaking; and (c) budget 
estimate (water supply and sewage disposal) 
which shall be an estimate of the income and 
expenditure of the Corporation to be re- 
ceived and incurred on account of the Delhi 
Water Supply and Sewage Disposal Under- 
taking. Section 110 empowers the Corpora- 
tion to alter budget estimates. Section 111 
empowers the Corporation to re-adjust in- 
come and expenditure during the year, inter 
alia, if it finds that income during the year 
will not suffice to meet the expenditure sanc- 
tioned in the budget estimates, 

170. It is well known that the art of 
budgeting and the management of finances is 
a delicate and a difficult function and budget 
estimates at all levels have a fendency to go 
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awry because of a host of unforeseen and 
other circumstances that may overtake a 
person or a body. It is also well known that 
the municipal government, as indeed, any 
government would like te do maximum for 
the people in spite of the obvious constraints 
and difficult resources position. The in- 
creasing cost of welfarism in developing 
societies is a major factor of deficit in 
budgets. The most developed countries have 
not fared any better, It is also necessary to 
bear in mind the liberal and conservative ap- 
proaches to the budget of welfare bodies, 
While the political wing of governments 
have invariably adopted a liberal and proa 
gressive approach with an eye on relief to 
the people, the bureaucracy have always 
brought to bear a conservative approach so 
as to keep the budget within the revenue 
constraints, What has been happening in the 
Corporation was no different. While the 
elected representatives of the people were 
anxious to do their utmost in carrying out 
welfare measures to give much needed re- 
lief to the population and at times were un- 
usually optimistic about either their revenue 
generation targets or of payments of their 
outstanding claims or optimistic that in any 
event, the Central Government would bail 
them out, the Commissioner, trained in the 
bureaucratic environment, has been cautious 
as well as conservative and on occasions 
made even unpopular suggestions with re- 
gard to slashing public works and expressed 
passimism with regard to the availability of 
funds from some of the sources, which did 
not appear to him to hold out a bright pro- 
spect. But with all this, where is the ques- 
tion of incompetence or of default? These, 
if done, in the bona fide belief that it was 
in public interest and with an eye on the 
Central Government, would be no different 
than a mere optimism. I have already point- 
ed out above that in assessing the competence’ 
of the elected representatives, it is necessary 
to bear in mind two important factors. 
Firstly, the absence of any academic or pro- 
fessional qualification for a person to be a 
candidate at an election. Secondly, in the 
ultimate analysis, in a Parliamentary demo- 
cracy the work and conduct of the representa 
tives could be legitimately assessed only by 
the people at the next poll. It is, therefore, 
not possible to say that mere optimism ov 
liberal or progressive attitude to budgeting in 
an anxiety to do more for the people, could 
constitute an act or omission, which would 
be actionable under the section. 


171. It is significant to point out in this 
connection that in the difficult financial posis 
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tion, the then Joint Secretary accepted the 
proposal for ways and means loan of Rs. 4 
crores during the current financial year of 
1979-80 to tide over the financial crisis facing 
the Corporation and ordinarily this would 
have been granted thereby relieving the posi- 
tion as had consistently happened in the past 
during more than a decade. But the Finan- 
cial Adviser to the Central Government, de- 
clined to recommend the loan and expressed 
the view that it was not proper. for govern- 
ment to bail out the Corporation. One looks 
in vain for the reason why the Financial Ad- 
viser adopted a posture which created a pre- 
cipitate situation for the Corporation. It 
may possibly have something to do with the 
change of government at the Centre. The 
Joint Secretary’s note was before the change- 
over in January, while that of the Financial 
Adviser is soon after the change-over, within 
4 days of it. The attitude of the bureaucratic 
machine probably undergoes a change with 
the change in successive governments, an un- 
fortunate but said to be a feature of 
the administration in this country. What, 
therefore, led to the precipitate situation is 
the change in government attitude and not 
necessairly the objective conditions, 
I. (i) & Gv) 

172. The abuse of power in these two 
items, which could be considered together, 
consists of creation of large number of posts 


without laying down any yardstick or norms . 


in spite of financial constraints and continu- 
ance of ad hoc appointments in violation of 
instructions of government and of irregular 
appointments against the recommendation of 
the Ú. P. S. C. and without obtaining prioy 
approval and confirmation from the Admin- 
istrator, involving violation of Sections 89, 
96 and 97 of the Act. 

173. It is beyond doubt that the Act, the 
statutory rules and regulations and admin- 
istrative instructions, issued from time to 
time, regulate the creation of, selection for, 
and appointment to posts to enable the Cor- 
poration to discharge its duties and functions. 
Chapter VI of the Act deals with municipal 
officers and employees. Some of the appoint- 
ments require previous approval of the Cen- 
tral Government under Section 89 of the Act. 
Section 96 enjoins that no appointment to 
certain posts could be made except after con- 
sultation with the Union. Public Service 
Commission and Section 97 confers power 
on the Commission to make regulations in 
respect of procedure to be followed by the 
Commission in making recruitments and 
selection of candidates and matters inciden- 
tal thereto. 
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174. It is well-known that there are similar 
constitutional as well as statutory constraints 
in the matter of creation of selection for and 
appointment to various posts, as well as the 
conditions of service of employees, in vari- 
ous governments and statutory bodies. It is 
equally well-known that the provisions with 
regard to prior sanctions of certain auth- 
orities and consultation with a specialised 
body like Union Public Service Commission 
are intended to ensure propriety in the matter 
of recruitment in the interest of efficiency of 
administration. Yet, it is a fact of life that 
the whole process of formulation of rules 
and regulations, for the purpose of recruit- 
ment, selection and appointment, prior ap- 
proval, consultation with the Commission, 
process of selection at the- appointment or 
the promotion level, for which adequate pro- 
visions have been made, are time-consuming 
and more and more posts are created and 
appointments are made on a purely ad hoc 
basis because of increasing pressure of work 
and the consequential need for immediate 
recruitment. It is for this reason that large 
number of posts are created and ad hoc ap- 
pointments are made without strictly comply- 
ing with the norms laid down by the statute 
in an anxiety to carry on urgent work and 
in the hope that in course of time the neces» 
sary approvals, sanctions and regularisation 
would be forthcoming ex-post facto. The 
case of the Corporation has been no different. 
This is what has been a feature of the Cor- 
poration, over the years and this is an aspect 
of the administration of the Corporation 
which has come to the adverse notice not 
only of Courts, which were called upon to 
deal with these matters, but also an expert 
committee like the Jain Committee. 


175. The present Corporation admittedly 
continued large number of ad hoc appoint- 
ments, created new posts or continued the life 
of the posts created by the earlier Corpora- 
tions pursuant to an admitted desire that on 
account of lack of personnel, there should 
be no let up in the administration. One need 
not, however, go into the justification for 
this. But whatever view one takes of this 
administrative compulsion or of the con: 
struction of the expression “abuse of power”, 
it is not reasonably possible to construe these 
acts or omissions as constituting an abuse of 
power. Where the appointment could be 
made with the prior approval of an auth- 
ority or where consultation with the auth 
ority was necessary to make an appointment, 
ad hoc appointments are made or continued 


pending said approval op concurrence or 
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where rules and regulations are necessary to 
select personnel and to make appointments 
stop-gap arrangements are made of if made 
by an earlier body or continued so that the 
work is carried on pending framing of the 
rules and regulations, it may be an irregula- 
rity. But, it is very difficult to find that it 
would constitute either a misuse of power or 
use of power for extraneous purpose whe- 
ther or not there is improper motivation op 
not. Power of appointment is necessary to 
enable the body to carry on its business. 
Sanctions, approvals, consultations and rules 
and regulations are necessary so that the 
exercise of power is regulated. Ad hoc of 
stop-gap arrangements are intended fo sub- 
serve the purpose of the power, work can- 
not be suspended pending involved and 
elaborate procedure to complete the legal 
machanics or infra-structure. It is not pos- 
sible to hold that such acts or omissions are 
within the mischief of Section 490. 


176. This allegation does not bring out 
correctly what had really happened. Over 
the years, Deputy Mayor and Chairman of 
Committees of the Corporation were con- 
sidered entitled to the benefit of staff cars. 
Some doubt arose if by virtue of their office, 
they were so entitled. The Solicitor Gene- 
ral’s opinion was sought and he rules that 
by virtue of their appointments, neither the 
Deputy Mayor nor the Chairman of any 
Committee were entitled to the use of the 
staff car. The use of the staff cars for these 
offices was, therefore, suspended but it ap- 
pears that Chairman of one of the Commit- 
tees continued to use it even after the opin- 
ion had been given. There was, therefore, 
no question of permitting the use of vehicles 
by Councillors and Aldermen for non-duty- 
purposes. It, however, appears that con- 
sistent with the opinion of the Solicitor 
General, a pool of cars ‘was created to be 
used by the officers of the Corporation for 
duty purposes as distinct from the right to 
use a vehicle by virtue of an office. It was 
further resolved that in the matter of use of 
cars for private duty, the officer concerned 
be charged in accordance with the govern- 
ment rules. This was also consistent with 
the opinion of the Solicitor General. he 
previous practice of use of staff cars by 
virtue of an office which has continued foy 
years was, however, regularised and the prac- 
tice -was suspended. It is difficult to de- 
scribe it as a case of abuse of power by any 
one, much less by Councillors and Aldermen 
for non-duty-purposes as it sought to be 


made out in the allegations. 
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I. (iii) & (iv). 

177. These allegations could be con- 
veniently dealt with together. A practice 
has been followed over the years in the Cor- 
poration to place a sum of Rs. 20,000/- per 
annum as discretionary fund at the disposal 
of the Chairman, Standing Committee and 
Rs. 1800/- per annum at the disposal of the 
Chairman of each of the other Committees. 
A practice has also grown in the Corporation 
over the years to allow the Constituency 
fund to the Councillors concerned in welfare 
work in the Constituency. The first of these 
is said to be contrary to Section 105 of the 
Act and one has only to read that section to 
reject the contention. Section 105 provides 
that the monies from time to time credited 
to the Municipal fund shall be applied in 
payment of all sums, charges and costs neces- 
sary for carrying out the provisions of this 
Act and all the rules, regulations and bye- 


-laws made thereunder or of which payment 


is duly directed, sanctioned or required by or 
under any of the provisions of this Act. ` It 
is not disputed that the discretionary fund 
as indeed the Constituency fund always 
form part of the budget allocations and the 
expenditure is duly reflected in the records. 
The expenditure is duly authorised. All that 
had happened was that Morarka Commission 
felt that the practice of constituency fund 
was not proper and suggested that the Coun- 
cillors should instead draw proposals for im- 
provements for new works in their respective 
constituencies in advance and within certain 
financial limits. Interestingly enough, this 
recommendation is still to be accepted by 
government. It is, however, difficult to read 
into this practice which has been followed 
over the years any abuse of power, parti- 
cularly, where there was no suggestion that 
these funds were misused or used for the 
purposes other than those for which they 
were meant or on purposes which were cons 
trary to any purpose of the Corporation. 


Ul. (vi) 


178. This item relates to the policy adopt- 
ed by the Corporation with regard to de« 
molitions carried out during the emergency. 
It appears that during the emergency, when 
the leaders of the present government were 
in power at the Centre and the Corporation 
was being run by the Central Government, 
after its supersession, large-scale demolitions 
of unauthorised constructions or construc- 
tions said to be unauthorised, were carried 
out and there was considerable controversy 
during as well as after the emergency, when 
the government at the Centre and the Cor- 
poration changed in 1977, whether these des 
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molitions’ were unjustified, carried out other- 
wise than in accordance with law, for ulterior 
purposes, at the instance of authorities or 
persons who had no constitutional or legal 
sanction and if these demolitions caused wide- 
spread hardship to the people. When there 
was a change of government at the Centre, 
after the emergency, there was considerable 
agitation as well as debate as to the need to 
expose these and other so-called excesses of 
the previous regime. The matter also became 
subject-matter of a Commission of Enquiry 
and these demolitions, as indeed, certain 
other alleged acts of omissions or commis- 
sion were condemned by the Commission. 
The present Corporation considered the ques- 
tion as to what should be done with these 
demolitions and if reconstructions should be 
allowed freely, whether the injustice said to 
have been caused should be redressed by per- 
mitting fresh construction and as 
policy to be adopted in that behalf. It is 
obvious that the way those in power in the 
Corporation looked at the demolitions and 
the manner in which they were carried out, 
they were sympathetic to the victims and, 
therefore, decided that the reconstruction be 
permitted within certain policy guidelines 
that were laid. This, inter alia, envisaged 
compounding of unauthorised constructions 
and permitting fresh construction where com- 
pounding was allowed by law. 


179, Now, it is not possible to ignore 
that the decision of the Corporation was cer- 
tainly a controversial one. Different political 
groups had violently differed on the propriety 
and the manner of the demolitions. With 
the change in government, the new govern- 
ment in power may have been carried away 
in its resolve to expose the so-called excesses 
of the previous government or even to take 
advantage of the political discomfiture of 
those who were out of power. This is an 
unfortunate feature of government in this 
country. One may also have a genuine dif- 
ference of opinion as to how to deal with an 
unauthorised act of a statutory body and if 
in giving relief against injustice, there could 
be a legitimate deviation from the rule of 
law. 


180. Whichever way, however, one looks 
at the resolution, it is difficult to describe it, 
on any possible construction, as an abuse of 
power. The Corporation certainly has the 
power to regulate all construction activity. If 
the construction is unauthorised, it has the 
power in certain circumstances, to compound 
it if an authorised or unauthorised construc- 
tion has been demolished otherwise than in 
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accordance with law, it would have the power 
to deal with the situation. The power to 
allow reconstruction in specified cases of de- 
molitions was a power to be exercised for a 
public purpose, there was no private purpose. 
It is true that where injustice has been done 
to a person, the process of undoing the in- 
justice and of giving relief to him must also 
conform to the constitutional, the statutory 
or the policy constraints. A sympathetic at- 
titude to the person to whom injustice was 
thought to have been done, may not be 
strictly legal and be even improper but could 
not be condemned as an act of abuse of 
power. It is possible that the present Cen- 
tral Government or those in authority in the 
Union territory of Delhi treated the decision 
of the Corporation as an act of affront but 
could that attract the drastic measure of 
supersession ? 

Il (vii) 

181. This item relates to the placement of 
order of about Rs. 1.30 crores on M/s. Trad- 
ing Engineers in preference to an enterprise 
belonging to a large business house and the 
allegation is that this was done against the 
advice of the Commissioner and against 
normal purchase procedure. The facts are 
not disputed. The Trading Engineers is ap- 
parently a Delhi firm with which the Corpo- 
ration has had dealings before. Tenders 
were invited and the Crompton Greaves 


'Ltd., the competitor was lower of the two. 


For the purpose of testing the comparative 
efficiency of the product, matter was referred 
to an independent government agency, but 
the performance of the product of Trading 
Engineers was considered on the basis of an 
improved design, for which no opportunity 
was given to Crompton Greaves. It is true 
that the better performance, efficiency and 
economy were valid factors to counter a 
mere decrease in the price. But the im- 
propriety lies in the fact that between the 
two competitors, rules of fair play demand- 
ed that the opportunity to submit an im- 
proved design was also given to Crompton 
Greaves. To that extent, Crompton Greaves 
could, on one reckoning, be said to have 
been unfairly treated. 


182. However, it is quite possible that 
there was a strong lobby-in the Corporation 
for the Trading Engineers, with which the 
Corporation has had dealings before, The 
efficiency and economy test could have been 
a convenient device to get over the lower 
offer of the competitor. 

It could have been a case of oversight either. 
An impartial government agency has also 
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been involved in making the assessment. 
There was, however, no material or allega- 
tion that anybody in the Corporation was 
interested in the contract or in the firm to 
whom it was awarded. While Crompton 
Greaves certainly had a genuine grievance, it 
was not a case of misuse of power or of in- 
competence or of any default even though it 
was certainly an act of indiscretion and may 
even be described as an act of impropriety. 
But the mere commission of an act of im- 
propriety or indiscretion or of an infraction 
or violation of the law is not sufficient by it- 
self, There is a further requirement if such 
indiscretion etc. would justify an order of 
supersession, particularly, where the Corpo- 
ration could be overruled even in the matter 
of awarding contract. The motivation for 
action in such cases is important. It is not 
every infraction, impropriety or indiscretion 
that would justify action. The action must 
also be reasonable. - 


183. This allegation relates to the sale of 
staff quarters in Nimri Colony to the staff of 
the- Corporation, who are its allottees, even 
though the quarters were meant to serve as, 
an amenity to the staff and that is the condi- 
tion on which funds bad been made avail- 
able for their construction., Staff quarters 
were built by the Corporation with the funds 
made available by the Central Government 
for its staff. The previous Corporation ap- 
pears to have taken a decision that these 
quarters, though intended to be.an amenity 
for the staff, be sold to the staff to whom 
they were allotted on a “no profit no loss 
basis”. This was a rather generous measure 
for any public Corporation to adopt. Ap- 
parently, the previous Corporation had suc- 
cumbed to pressure from the staff or acted 
out of a desire to adopt a popular measure. 
The present Corporation reviwed the decision 
and declined to implement the decision of the 
earlier Corporation. The aggrieved staff, 
who wanted sale in terms of the decision of 
the earlier Corporation, took the matter to 
this Court and while the proceedings were 
pending, the present Corporation also opted 
in favour of a popular pressure and restored 
the earlier decision but with the modification 
that the sale would be on the basis of “the 
market value” and not on a “not profit no 
loss basis”. The decision of the Corporation 
in spite of the modification, introduced by it, 
would still be open to objection in that the 
staff quarters were intended to subserve the 
long term need of the staff, which would be 
denied, if they were sold to a section of the 
staff, who happened to be in occupation at a 
given time. 
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184, But it cannot be ignored that the 
staff quarters were intended to be an amenity 
for the staff and if they were sold on the 
basis of a market value, it would still be 
subserving that object because the staff to 
whom it is sold may be in service for many 
years ranging from 5 to 20 years. It would 
be the beginning of a very progressive labour 
It cer- 
tainly was a welcome retirement plan for the 
staff. The staff was obviously happy with it. 


- This also indicated the welcome direction for 


future policy in housing of employed per- 
sons for the various governments and auth- 
orities, as indeed, the private and public sec- 
tor to emulate. No law was violated either. 
There is the power to sell property and any 
sale on the market price for the benefit of 


‘staff of a body would be no impropriety 


either. The term on which funds were made 
available did not exclude sale to the staff. 
The compulsion of a progressive decision by 
the earlier body and the difficulty in ` 
altogether reversing it could not be ignored. 
In any event, it is difficult to think of super- 
session of a body for adopting such a measure. 
There was an obvious purpose to be achieved. 
An amenity to the staff and a progressive 
housing policy is part of a retirement plan. 
There was also the object of removing dis- 
content arising our of the reversal of the de- 
cision of the earlier body. There may have 
been a private purpose in the public purpose 
i.e. the satisfaction of having fathered a 
popular measure and earned the gratitude of 
the staff. It may also be taken with a view 
to get credit at the next poll. But these are 
legitimate political purposes. There was no 
allegation that it was intended to benefit only 
a sclected few employees or that they were 
intended to be sold to those just on the eve 
of retirement. 

m (i) 

185. This relates to grant of conveyance 
allowance to large number of employees said 
to have been continued irrespective of the 
job requirement and in the face of poor re- 
source position. While it is true that in view 
of the large deficit, the Corporation could 
not afford any improvement in the conditions 
of service of its employees. It is equally 
true that the conveyance allowance is ordi- 
narily relevant only to the job requirement. 
But can it be ignored that there is a wide 
gap in India between living wage and the 
real wage, which is widening every day in 
view of the run away inflation leaving the 
salaried staff worse off. There is increasing 
pressure from employees for monetary bene- 
fits, even though in driblets, as a wage in- 
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trease or in the form of allowances, which 
are given in the garb of attractive and 
euphemistic phrases, Conveyance allowance. is 
one of those. It is well-known that benefit 
by way of conveyance allowance is given to 
staff not because of their job requirement, 
but because of the obvious anxiety to narrow 
the gap as far as possible. This has been 
the practice in the Corporation and. was con- 
tinued and even categories were added to it. 


It does not involve any act of incompetence ` 


and is hardly a matter on which the Corpora- 
tion could be possibly faulted. 
THI Gi) 

186. This relates to the outstandings of 
contractors of the Corporation said to be of 
the order of Rs. 4 crores. This is an obvious 
aftermath of the deficit and lack of liquidity. 
What has been said about other items relating 
to financial matters would equally apply to 
this as well. This would not, on any reckoning, 
justify supersession. If the local body could 
be superseded because it has financial difficul- 
ties, all bodies and perhaps most governments 
would be liable to be thrown out of office. 
I (ii) 

187. This relates to diversion of plan 
funds to non-plan expenditure and is ad- 
mittedly a common feature in government 
spending in the States and the local bodies. 
The fund is common. Plan and non-plan 
expenditure has to be carried on. No water- 
tight compartment are possible and funds for 
plan purposes may be spent for non-plan 
purposes and vice versa, whenever there is 
shortage of funds. What is important in 
government is that work must go on within 
the compulsions and constraints. The rigid 
discipline implied in this allegation could not 
possibly justify and action, much less an 
action of a drastic nature. 

188. In the course of- the discussion of 
the merits of the various allegations, I have 
endeavoured to bring out the gravemen of 
the charges, the infraction, violation, im- 
_propriety, indiscretion, etc. involved in the 
various acts and omissions on which the 
order of supersession is grounded as also the 
compulsions behind the act or omission, the 
circumstances which led to them, the justifi- 
cation or mitigation, if any, and the purpose 
or the object for which, the acts or omissions 
were committed. I have also brought out 
what appears to me to be the true construc- 
tion ‘of the law relating to supersession, the 
nature of the power of the Central Govern- 
ment, the attitude and approach that it is 
required to adopt in such matters and the 
caution and circumspection necessary in su- 
perseding the municipal government. If the 
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Central Government had some compulsions 


to supersede the body and had, therefore, to 


make that order of necessity, and seek to 
justify it with reference to the allegations 
and the material available, one could piece 
together the various allegations to create a 
facade in an attempt to justify the order be- 
cause of the acts and omissions of the succes- 
sive municipal governments. But the 
moment one subjected these allegations to 
close scrutiny and examined the legal require- 
ment, the compulsions behind the actions 
and omissions, the justification and mitigation 
therefor and the totality of circumstances in 
which they had been committed, keeping in 
view the nature of the power and the sanctity 
of an elected municipal government, the pic- 
ture becomes fainter, and when one applies 
to the allegations the test of reasonableness, 
the whole thing, including even the frame ap- 
pears to be crumbling. 


189. This case presented two important 
imperatives, One was the desirability of up- 
holding the statutory order of Central auth- 
ority said to have been made in public inter- 
est. Government was under a duty to be 
just and fair and was presumed to have act- 
ed in accordance with law. One would, 
therefore, be very reluctant to fault its order. 
The second imperative was the maintenance 
of the right of municipal government. Within 
these two parameters, I tried hard to under- 
stand the Central Government’s point of 
view. But was unable to justify the order 
as reasonable and doubts still linger in my 
mind as to the real motivation for the order. 
It appears to me that the government was 
ill-advised to resort to the power of super- 
session and even the manner in which the 
process was rushed through for reasons 
which are not clear appear to lack in finesse 
and propriety, which one would normally as- 
sociate with government action,. particularly 
while dealing with another government under 
the control of an opposition party op a group 
of opposition parties, 

189. But this is not to say that all is and 
has been well in the conduct of the business 
of the Corporation. The allegations forming 
subject-matter of the show cause notice 
could not be brushed aside as being wholly 
irrelevant or extraneous. They certainly have 
a bearing on the question as to the liability 
of the Corporation to be superseded. Two 
of my worthy colleagues have even found 
these allegations as reasonably justifying the 
order of supersession. I have also held that 
on account of denial of reasonable opportu- 
nity of showing cause and for other reasons, 
the process leading to the order has been 
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vitiated. I have also laid down what appears 
to me to be the scheme of the Chapter deal- 
ing with control, the true meaning and scope 
of the provisions of Section 490, the correct 
approach and attitude to be adopted in con- 
sidering the question of supersession. In this 
view, Government obviously would be entitled 
to consider all these matters afresh and arrive 
at its own conclusion on the various ques- 
tions that require decision. It would, there- 
Tore, be neither proper nor necessary to void 
the show cause notice or to prevent the Gov- 
ernment from considering the matter afresh 
in accordance with law. 


191, I have held above that the reason- 
able opportunity of showing cause was denied 
to the Corporation. I have further held that 
in superseding the body, Central Government 
did not appear to have acted reasonably and 
that, in any event, the impugned order could 
not have been reasonably made on the exist- 
ing material, I have been overruled on these 
matters, and the further question as to the 
relief on my holding would be at this stage 
purely academic. I have also expressed the 
view that the allegations forming subject- 
matter of the show cause notice could not, 
however, be said to be irrelevant or extrane- 
ous, and if the order of the Central Govern- 
ment was to be voided on the preliminary 

- questions, it would be both necessary and 
proper for the Central Government to con- 
sider the question of supersession in accord« 
ance with law after giving to the Corpora- 
tion or the Executive Councillors, as the case 
may be, a reasonable opportunity of showing 
cause. The form of relief in such cases may 
present some difficulty and raise some inter- 
esting questions both with regard to the im- 
pact of denial of opportunity on the order 
and the effectiveness of any post-decisional 
hearing in such a case, as also the question 
as to the propriety of maintenance of status 
quo until the fresh order has been made in 
accordance with law. I had considered some 
of these questions in my minority opinion in 
the case of Swadeshi Cotton Mills Company 
Limited (ILR (1979) 2 Delhi 387) (FB) 
(supra). This is what I said then. 


“25. If prior hearing was, therefore, the 
necessary condition for a valid order in 
breach of it would be void and would ordi- 
narily be quashed in proceedings under Arti- 
cle 226 of the Constitution of India. In that 
sense, the vice of the order could be cured 
only by an effacement of it and there would, 
therefore, be no question of such a vice 
being cured by grant of a subsequent hearing. 
The decision of the Supreme Court in the 
case of Maneka Gandhi (AIR 1978 SC 597), 
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to my mind, does not sanctify the proposi- 
tion that the vice of an order, which was 
void for want of a prior hearing, could be 
cured by a subsequent hearing. In that case, 
on a construction of the Passport Act, the 
majority found that there was no right of 
pre-decisional hearing and the only right that 
a passport holder had was impliedly the right 
of a post-decisional hearing if the passport 
was revoked. Even that right was denied in 
that case because no post-decisional hearing 
had been given. It was ‘in this context that 
the Court considered an offer of a post-deci- 
sional hearing as capable of removing the 
vide of the order. Where the right was to a 
post-decisional hearing, a delayed post-deci- 
sional hearing would be capable of curing the 
vice, but, not where the right was to a prior 
hearing. It is important to bear in mind in 
this context that even if the revocation order 
in that case had been quashed, a fresh one 
could have been made immediately following 
that without a prior hearing on the law laid 
down in that behalf by the Court with the 
only obligation to furnish a copy of the order 
to the petitioner and to consider the re- 
presentation that she may make. The form 
of the relief was, therefore, irrelevant 
in that case. Ordinarily, therefore, an order 
which has been made in denial of the 
right of prior hearing must be quash- 
ed and the aggrieved party restored to its 
tights. Lord Reid did not doubt that if an 
officer or body realised that it had acted 
hastily and reconsidered the whole matter 
afresh after affording to the person concern- 
ed a proper opportunity to present his case, 
then its later decision will be valid (1964 AC 
40, Ridge v. Baldwin), but nevertheless 
pointed out while referring to the effect of 
the subsequent hearing that it was a “very 
inadequate substitute for a full rehearing” 
partly becaue of the Watch Committee “did 
not annul the decision which they had 
already published and proceed to make a 
new decision”. This may be understood as 
laying down that in case a pre-decisional 
hearing was implied and was denied, the 
vice could not be removed without removing 
the order. In spite of this possible under- 
standing of the observation of Lord Reid, 
Meggary, J., however expressed the view that 
it was not essential that there should be any 
formal annulment of the former decision 
before starting afresh. (1971 Ch 34 at p. 48, 
Lairy v. Nat. Union of Vehicle Buildefs). 


26. Whether the vice of a void order made 
in denial of a right of prior hearing could be 
removed without removing the order itself 
raises a number of difficult questions. If a 
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subsequent hearing is capable of removing 
the vice in every case, would it not stultify 
the rule and the salutary requirement of 
prior hearing degenerate into a post-deci- 
sional hearing, which in certain circumstances 
may be no more than a mere ritual, a public 
relations exercise Or a mere exercise In 
futility. The question whether stfch subse- 
quent hearing by the authority which has 
already taken the action would nevertheless 
be effective and would not degenerate into a 
mere public relatfons exercise. and whether 
such a subsequent hearing would be effective 
and efficacious only if given either. by a higher 
or a different authority or by a specially 
constituted authority with certain essential 
safeguards built into it to ensure a full and 
free review of the entire circumstances so 
as to ensure a just and fair order in spite of 
the fact that action has already been taken 
and Government may have to an extent com- 
mitted itself to it, raise difficult questions, 
answers to which would depend on a variety 
of factors and circumstances. The nature of 
the order, the stakes involved, the status of 
the authority which made it, the extent to 
which the authority making the order has 
by its conduct, pronouncement and defences 
committed itself to it the political, economic 
and social compulsions behind the action, the 
controversial nature of the order and the 
other circumstances, which may militate 
against the possibility of an authority re- 
tracing its steps, are some of the factors and 
circumstances which would determine if such 
a hearing would be effective. In theory, 
every public functionary is presumed to act 
in a just and fair manner and perform his 
official obligations without fear or favour. 
Unfortunately, however, that may not always 
be so in actual practice for a variety of rea- 
sons. There is the proverbial gap between 
plans, policies, and their implementation. 
‘There are extraneous factors, compulsions, 
incentives and pressures such as political pres- 
sure, executive pressure from higher auth- 
orities ideological religious, social, economic, 
communal, caste, regional, professional and 
host of other affinities may successfully, 
consciously or unconsciously, affect the 
straight flow of the executive mind. Whether 
subsequent hearing, therefore, could be of 
any avail belongs to the realm of conjecture, 
a part of the twilight region and one of the 
Many unanswered questions. But does that 
mean that in every case in which an order 
has been made in denial of the right, it must 
first be set aside? Are there no exceptions ? 
It would also involve the question if the 
Court is bound in every case to quash a void 
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order made in denial of the prior hearing or 
does this -also admit of exceptions. An 
order may have been made because of 
certain compulsions. The hearing may not 
have been given because of a misconception. 
Any take-over causes considerable dislocation, 
impedes normal functioning of industry, the 
process of take-over involves both time and 
expenditure. If such an order is vacated and 
then followed by a fresh order, it would 
cause considerable prejudice to various inter- 
ests. Government may have invested large 
funds in reviving or running the industry. 
The quashing of the order in such a case 
may involve paramount considerations of: 
public interest. There may be circumstances 
which may justify even a void order being 
kept alive, until the conclusion of the sub- 
sequent hearing, even though in a modified 
form, within narrower limits so that a rea- 
sonable balance is struck between the larger 
public interest and the claims of private inter- 
-est. What course the Court would adopt 
while dealing with a void order made in. 
denial of the right of prior hearing would, 
therefore, depend not only on the power of 
the "Court to modulate relief, but also on a 
host of other circumstances and while ordi- 
narily the vice of the order could not be 
cured without removing the order itself, it 


- would be open to the Court in a fit case to 


moderate the relief in such a way so as to 
subserve public interest even while ensuring 
that the subsequent hearing would be a full 
and complete re-hearing of the matter and 
the public interest and the interest of the 
person affected would be fully protected 
during the interregnum. What order the 
Court would make in different situations 
with regard to the various matters such as 
the modification of the impugned order, the 
limitations of its scope, the level at which 
the subsequent hearing would be granted and 
the manner in which the property is to be 
dealt with would, therefore, depend upon the 
facts and circumstances of each case. Any 
decision on these questions would be outside 
the reference.” 7 


192. I am still of that view. Fortunately, 
the view has since prevailed in the appeal 
‘against the final order in the Supreme Court 
(Supra). As there so here. The relief has 
to be moderated. Pursuant to the super- 
session order, the affairs of the Corporation 
are being continued in accordance with the 
order. I would, therefore, void the order 
without quashing it so that the administra- 
tion is carried on without interruption until 
a fresh order has been made in accordance 
with law. 


64 Delhi 


193. I would, therefore, void the order of 
supersession but maintain the status quo 
until the Central Government considers the 
` matter afresh after a full and fair review and 
after an adequate opportunity to the Cor- 
poration and to the Municipal Councillors, 
as may be considered feasible, of showing 
cause against the proposed order in a manner 
which would ensure that there has been a 
full and fair. reconsideration of- the whole 
matter in accordance with law. The Admin- 
istration of the Corporation would eventually 
abide the fresh order that may be made by 
the Central Government. The petition in so 
far it assails the validity of the show cause 
notice, however, fails and is, to that extent, 
dismissed. 


‘194, Legal questions have a tendency to 
get enmeshed with political questions. Legal 
questions invariably have political implica- 
tions and every political question can- be 
given the shape of a legal formulation. 
Courts are ordinarily not the best forum to 
resolve political questions. Such questions 
are best left to be debated and decided in 
more appropriate forums. However, in Cases 
which have necessary political overtones 
larger questions which appear to be more 
political than legal, are thrown up, even 


though not necessarily posed for judicial de- 


cision. Some such questions and some 
thoughts and ideas pertaining to them arose 
in cur mind and it is but proper that, even 
though they may, on one reckoning, be 
beyond the limited canvas of the present pro- 
ceedings, we share these thoughts and ideas 
with those concerned and interested in the 
hope that they are adequately debated and 
properly dealt with. - 


-195. Firstly, the political propriety of the 
principle on which the power of supersession 
fs based. The provision embodies a super- 
visory jurisdiction over the elected representa- 
tives of the people who are given a mandate 
for municipal government. Section 490 in- 
corporates a measure of assessment of their 
work and conduct, as indeed, of the collec- 
tive corporate entity i.e. the local govern- 
ment. The composition of the local govern- 
ment is the end-product of the exercise of 
the political will of the electors pursuant to 


their inalienable right to determine the com- 


position of their government at the local level. 
The elected representatives are neither stu- 
dents nor civil servants, whose work and 
conduct could be supervised, to determine if 
they remain where they are for the term for 
which they came or they go out of the office 
:making place for others. Not that their 
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work and conduct is beyond scrutiny. It is 
subject to review. But that is what the beople 
do at the polls. Even the people do not 
have in the present dispensation the right to 
recall before the expiry of the term. There 
is no right of recall today in India of any 
government or of legislators at any Ievel. It 
is not that the legislators and those that con- 
stitute governments are necessarily com- 
petent, have given satisfaction, have not 
abused their powers or have been of good 
conduct. They may or mày not be but no 
authority has the right to pass a judgment 
over them except the people themselves at a 
fresh poll. Why is it then that the re- 
presentatives of the people at the grass-root 
level are subjected to this unusual review of. 
their work and conduct? Is it consistent 
with the known democratic norms? Secs 
tion 490 is not based on any post-constitu- 
tional thinking but is the continuation of the 
British model of the powers and functions, 
as need, the limitations of local government 
in India. This was obviously based on the 
political expediency of a very limited de- 
mocratic decentralisation in the context of 
the need then of a strong Central authority 
owing allegiance to a foreign power. . Why 
was this pattern, therefore, carried into ‘the 
post-constitutional statute? Isn’t such a 
supervisory power derogatory of the'right of 
the people as also anachronistic in the larger 
consistutional framework of a republic with 
popularly elected governments at the Central, 
the State and the local levels? Does the 
scheme and principle embodied in S. 490 of 
the Act and of the corresponding provisions 
in similar statutes in other States in the con- 
text of Article 356 of the Constitution of 
India deserve to be given a fresh look so 
that democratic decentralisation is effective 
and meaningful, and a new system of super- 
vision is introduced, if necessary, so as to 
ensure that it subserves public interest with- 
out leaving scope for undue interference in 
the affairs of the local government, 


196. Secondly, the power of supersession 
of a local government, in the form in which 
it exists today, is certainly capable of abuse 
in spite of the safeguards built into the pro- 
vision. It has been abused in the past and 
is likely to be abused in the future in the 
hands of lesser governments for purely tem- 
porary political advantage. There is, there- 
fore, need to regulate this power further sa 


-as to provide that where the power of super 


session is sought to be exercised by a govern- 
ment, Central or State, in relation to a local 
body, under the control of a political party 
or group which is in opposition at the Centre 
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Ka Oldphimai Mukhim, Petitioner v. 
The District Council Jaintia Hills, Auto- 
nomous District Jowai and others, Re- 
spondents. 


Civil Rule No. 8 (SH) of 1979, D/- 
25-9-1981. ` i 

Constitution of India, Arts, 226, 300A 
— Principles of. natura] justice — Ap- 
plicability of — Cancellation of Patta 
of land without giving hearing to pefi- 
tioner — Invalid, as principles of- natu~ 
ral justice violated — Principles are ap- 
plicable to. -administrative actions. (Ad- 
ministrative actions — Natura] justice). 
. Where the Patta of a jand granted to 
the petitioner contained a clause reserv- 
ing a right in petitioner’s favour to get 
renewal of Patta and no right was re- 
served by District Council not to renew 
the same and the District Council can- 
celled the Patta acting on the report of 
the revenue officer without. giving any 
hearing to. the petitioner though there 
was ho urgency in the matter nor there 
was any law which denied the petitioner, 
right to notice and prior hearing, 


- Held, that the order of cancellation 
of Patta was invalid as it violated prin- 


ciples of natural justice and extinguish- ` 


ed petitioner’s property right, (Para 16) 


`“ There are exceptional - cases where 
the principles: of natura) justice parti- 
cularly the rule of “audi alteram par- 
tem” are inapplicable. However, it can 
AZ/AZ/A23/82/JIS/DVT-H 
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` apply, due to the 


only be so where the statute conferring 
the power has clearly and specifically 
excluded its application in express lan- 
guage. Such cases do not evolve any 
problem. However, there are difficulties 
when the statute conferring the power 
does not expressly rule out its applica- 
tion but its exclusion is sought, or 
where the court finds it difficult to 
presence of certain 
relevant factors of urgent or special fac- 
tors so strong that it would be unsafe to 
apply the rules in those cases, like (a) 
urgency, where. an obligation to give no- 
tice or opportunity of hearing ` would 
frustrate the very object sought-to be 
prevented or remedied, say, taking 
prompt action in urgent preventive or 
remedial actions liké public health. pub- ` 
lic safety, . public security etc. -In such - 


circumstances two competing forces run ` 


parallel side by side (1) the necessity 
of taking emergent.or speedy action and, 
(2) the duty to act fairly, Case law dis- 
cussed, (Para 8)" 


The rule of natural justice is applica- 


ble in administrative action to the ex- , 
It should, not be an, 


tent permissible, 
easy casualty in the name of urgency - 
where the order has civi} consequence. 
Civi] consequence covers a wide 


of infraction, it connotes infraction of | 


property ‘and personal ‘rights, civil liber- . 


ties, material deprivation and non-pecu- 
niary damages as well and as a matter 
‘of fact, everything that affects a person 
in his civil life. The rule should be ap- 
plied with vigour until the force of the 


competing element, namely, thé common ` 


good or public good, paralyse our hands 


n By, ete ae 


i 


range - 


2 Gau, 


to apply the rule in a case. Even in 
such cases post decisiona] hearing might 
be prescribed, if so permissible on the 
facts and circumstances of the case. 
Therefore, the tag that an order is pure- 
jy administrative in nature and charac- 
ter is an inconsequential consideration 
the effect of the order has an adverse 
civi} consequence on the petitioner. 
(Para ¥J 
Cases Referred: Chromologica] Paras 
AIR 1979 SC 1628 
AIR 1978 SC 597 2 
(1974) 3 WLR 660: (1974) 3 AN ER 862, 
Howard v, Borneman 3 
W971 AC 297: (1969) 3 WLR 706: (1969) 
3 All ER 275, Wiseman v. Borneman 


8 
ATR 1970 SC 150 7 
AIR 1967 SC 1269 y 


967) 2 AC 337: (1967) 2 AN. ER 152. 
(1967) 3 WLR 289, Durayappah T 
Fernando 

1965 AC 201: (1963) 3 WLR 408: ‘bess 

3 All ER 191 (HL), In re, H. K. (An 
raed Official Solicitors V. K. 8 

2964 AC 40 : (1963) 2 All ER 66 : (1963) 
2 WLR 935, Ridge v. Baldwin q 

$943 AC 627: 169 LT 226: (1943) 2 
All ER 337, G, M. C. of Medica} Edu- 
cation y, Spackman, | y 


B. Lamare, for Petitioner, A, Sarma, 
Smt. A. Dutt, for Respondents, 

ORDER :— The points that fal) for 
determination in this case are whether 
respondent No. 3 had jurisdiction to 
“cancel” the Petitioner’s “Patta” of the 
land being Patta No, 6198, Elaka Jowa, 
within Riatsasim, Elaka Jowai? If sọ, 
whether the act of “Cancellation” was in 
violation of the principles of natural 
Justice? These are the only questions 
to be answered in this application under 
Art. 226 of the Constitution, 


2, Admittedly, the petitioner was 

granted Patta No. 6198 for the paddy 
fields by the District Council, Jaintia 
Hills Autonomous District, Jowai. The 
last Patta was renewed from April 1, 
1968 to March 31, 1977. Clause (1) of 
Patta reads as follows :— 
. “On expiry of this period the patta 
shall be renewed if the Patta holder 
wants to continue holding the land and 
the rate of revenue shall be as decided 
by the Executive Committee at the time 
of renewal”, 

Annexure ‘B’ is the report in 1 respect 
ok the waste land for which the peti- 
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tioner has applied. The report shows 
that the petitioner had asked for settle- 
ment of “Khali” land within Govern- 
ment forest known as Riatsasim. Not- 
withstanding the report that formed a 
par; of the forest, the Executive Mem- 


ber in charge of Revenue, District Coun- - 


cil, U. K. & J. Hills, Shillong recom- 
mended for settlement of the jand in 
favour of the petitioner and thereafter 
settlement was made in her favour, 


3. It shows that the District Council 
had ful) knowledge that the land was 
within “forest land” known as Riatsasim 
before it had granted patta to the peti- 
tioner. As required under Clause 1 of 
the patta, the petitioner made applica- 
tion (vide Annexure ‘E’) for renewal of 
her patta. On her application for rene- 
wal a local inspection was made on 14-2- 
3979. Thereafter, the Revenue Officer, 
respondent No. 3, by his order dated 
22nd March, 1979, informed the peti- 
tioner that the Chief Forest Officer, upon 
inspection had found the land under the 
patta falling within “Riatsasim protected 
forest (Orchid Sanctuary)”, required to 
be retained for beautification of the 
town, rivers and for any other purposes 
that might arise in future and acting on 
the report the Revenue Officer, Jaintia 
Hills District Council, Jowai cancelled 
the patta of the petitioner and directed 
her to return “the patta”, 


4 Mr. B. Lamare, Counsel for the 


petitioner has made short, crisp and 
wholesome submissions. The learned 


counse] contends that the impugned 
order of cancellation was violative of the 
principles of Natural Justice to which 
the petitioner was entitled as of right. 
Secondly, counsel contends that the peti- 
tioner was prejudiced as the respon- 
dents had no jurisdiction to cancel the 
patta Mr. A. Sarma, learned counsel 
appearing for the District Council sub- 
mits that in the absence of any power 
prohibiting the Respondents from can- 
celling the patta, the authority em~- 
powered to grant the same had implied 
power to vary, amend or cancel it and 
relies on the Genera] Clauses Act, How- 
ever, Mr. Sarma submits that prior hear- 
ing or notice ought to have been given 
to the petitioner before cancelling the 
patta, but non-service of such notice and 
failure to grant prior hearing before 
cancellation did not violate the princi- 
ples of Natural Justice as the impugned 
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order was made to bear up the “Public 
interest”. 

5. The indubitable facts that emanate 
from the records are that: (1) the peti- 
tioner was in possession of her patta 
land; (2) Clause 1 of her patta reserves a 
kind of right in her favour to get re- 
newal of the Patta on mere asking; (3) 
there is nothing in the document to show 
that any right was reserved by the Dis- 
trict Counci] not to renew the same (4) 
no provision of law could be shown by 
the respondents that it had power ‘not 
to extend the life ‘of the patta’-and, (5) 
it was a case of “cancellation of the 
Patta” and not non-renewal thereof. 
The act of cancellation conveys existence 
of the life of patta and determination of 
its life during ifs continuance. The 
word “Cancel” means, to obliterate. to 
destroy the effect of an instrument by 
defacing obliterating, expunging or eras- 
ing it; to revoke or recall—vide Black’s 
Law Dictionary (Revised Fourth Edn.) 
The most (important) question is whe- 
ther the act of cancellation could be 
done unilaterally when the respondent 
had acted: on the reports of some offi- 
cers and (without giving) petitioner prior 
notice or hearing. If the question is 
decided in favour of the petitioner, the 
second contention raised need not be 
answered, 


6 Post decisional] hearing was not 
given to the petitioner and denial there- 
of is violative of principles of Natural 
Justice, complains the petitioner. Even 
a common man states a grievance about 
violation of natural justice in every 
sphere of his activities, as it has been 
deeply ingrained in our socio-economic 
life by the. laws propounded by the 
Supreme Court. The collocation of the 
words “natural justice” is not a static 
idea; it cannot be imprisoned in a 
strait-jacket of a cast-iron formula. 
It has Kaleidoscopic views which vary 
according to fact situations. The prin- 
ciples of natural justice is one of fore- 
most product of “Civilised Jurispru- 
dence” that no action should be taken 
against a person to affect his right or 
interest without giving. reasonable op- 
portunity to him. The standard of rea- 
sonableness of the opportunity of course 
has no static standard as it varies from 
case fo case, from authority. to 
authority and also in relation to the 
same authority. The principles are 
‘grounded on justice, equity and good 
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conscience. The principles of natural 
justice can be compartmentalised -inte 
two main disciplines, which are: (1) 
“audi alteram partem”, and (2) “Nemo 


. debe, esse judex in propria sua causa” 


— no man can be judge in his’ own 
cause, A man cannot be deprived of his 
‘liberty or property for any wrong, un- 
tii he has had a fair opportunity of 
answering the allegations agains; him, 
unless, indeed the legislation has ex- 
-pressly or impliedly given an- authority 
‘to act without that necessary prelimi- 
nary. Mr. A. Sarma, counsel for. the 
‘respondents concedes that the two essen- 
tial facts of the principles of ‘audi al- 
teram partem’ rule i. e. (a) notice and 
-(b) prior opportunity of hearing, were 
withheld but disputes the entitlements 
on the score that the impugned action 
was an administrative action rendered 
by an administrative authority whera 
.the rule has no application. 


7. Admittedly, it was a proceeding 
where two contending parties were 
‘there, one claimed the right of renewal 
of the patta and the other disputed hie 
claim the proceeding was adjudicatory 
in character and respondent No. 3 was 
called upon to resolve the dispute. The 
rule casts duty on al] public authorities} 
who decide dispute in the exercise of 
legal power to follow the rule diligently. 
The rule which is respected the world 
over, cannot be immolated or sacrificed 
at the altar of administrative - celerity. 
In some area ‘justice and convenience’ 
‘are not on speaking term’ as aptly put by 
Lord Atkin in G. M. C. of Medical Edu- 
cation v. Spackman (1943) AC 627. 
It is true that in England before tha 
landmark case of Ridge v, Baldwin, 
1964 AC 40, the rules of natural justica 
were applied only to judicia} and quasi- 
judicial proceedings which. necessiated 
the Courts to discern whether the im- 
pugned action was taken by the auth- 
ority in exercise of its administrative or 
quasi-judiciat power, After Ridge v. 
Baldwin concept of natural justice thas 
made a great leap in the field of ad- 
ministrative law. In State of Orissa v. 
Dr. Binapani Dei, AIR 1967 SC 1269, 
the Supreme Court has held that even 
‘an administrative order or decision’ in- 
‘volving “Civil consequences” has to be 
made consistently with the rule of nacu< 
ral justice. The supposed distinction be- 
tween quasi-judicial and administrative 
decision was.mollified in Binapani Dei. 


- bunal, 
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Skipping over a number of leading deci- 
sion we find that the distinction was 
eroded in A. K. Kraipak v. Union of 
‘India, AIR 1970 SC 150, where the Con- 
.stitution Bench 
20): 

“If the purpose of these rules of natu~ 
Tal justice is to prevent miscarriage of 
justice one fails to see why those rules 
should be made inapplicable to adminis- 
‘trative enquiries, Arriving at a just 
‘ decision is the aim of both quasi-judicial 
‘enquiries as well as administrative en- 
quiries, An unjust decision in an ad- 
ministrative enquiry may have more far- 
reaching effect than a decision in a 
quasi-judicia] enquiry.” . 

“In a welfare State like ours, it is in- 
evitable that 
under our Constitution is regulated and 
controlled by the rule of law. In a wel- 
fare State like ours it is inevitable that 
the jurisdiction of the administrative 
bodies is increasing at a rapid rate. The 
_ concept of rule of law would lose its 
validity if the instrumentalities of the 
State are not charged with the duty of 
discharging their function in a fair and 
just manner, The requirement of acting 
judicially in essence is nothing put a re- 
quirement to act justly and fairly and 
` not arbitrarily or capriciously”, 


“With the increase of the power of 
the administrative bodies it has become 
necessary to provide guidelines for the 
just exercise of their power. To prevent 
the abuse of that power and to see that 
it does not become g new depotism...... 


“The aim of the rules of natural jus- 
tice is to secure justice or to put it 
negatively to prevent miscarriage of 
justice. These rules can operate only in 
areas not covered by any law validly 
made. In other words they do not sup- 
plant the law of the land but supplement 
it. Arriving at a just decision is the 
aim of both quasi-judicia] enquiries as 
wel] as administrative enquiries, An wn- 
fust decision in an administrative enquiry 
may have more far-reaching effect than 
á decision in a quasi-judicial enquiry”. 


8. Lord Parker’s observation in In re, 
H. K. (An Infant) (Official Solicitors 
V. K.) — 1965 AC 201 (HL) were quoted 
with approval. A statutory body or tri- 
irrespective of the fact whether 
the powers conferred on them are ad- 
ministrative or quasi-judicial, has obli- 
gation to act fairly, , in consonance with 
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observed (Paras 13 &. 


the organ of the State 


“security ete, 


A.L R. 
the fundamental principles of. substan- 


. tive justice and, therefore bound to fol- 


low the rule of law. Natural justice is 


now a “brooding omnipresence” although . 


varying. in its play. Its quintessence is 


good conscience and nothing more, but 
nothing less. The rule of natural 
justice came up for consideration in 


Maneka Gandhi’s case (AIR 1978 SC 
597) and a new ground was broken~vie- 
lation of the principles of natural justice, 
it has been held also affect the funda- 
mental rights under Arts, 14 and 21 of 
the Constitution. In Ramanna v. Inter- 
nationa] Airport Authority, AIR 1979 
SC 1628, it has been ruled that viola- 
tion of the principles of natural justice 
is to disregard the Constitutional man- 
date under Art, 14 as also the judicially 
evolved rule of administrative _law. 
There are exceptional cases where the 
principles of natural justice particularly 
the rule of ‘audi alteram partem’ are in- 
applicable. However, it can only be se 
where the statute conferring the power 
has clearly and specifically excluded its 
application in express language. Such 
cases do not evolve any problem, How- 
ever, we face difficulties when the sta- 
tute conferring the power does not ex- 
pressly rule out its application but its 
exclusion is sought, or where the court 
finds it difficult to apply, due to the 
presence of certain relevant factors of 
urgent or specia] factors so strong that 
it would be unsafe to apply the rules 
in those cases, like (a) urgency where 
an obligation to give notice or oppor- 
tunity of hearing would frustrate the 
very object sought to be prevented or 
remedied, say, taking prompt action in 
urgent preventive or remedial actions 
like public health, public safety, public 
In such circumstances two] 
competing forces run paralle] side by side 
(1) the necessity of taking emergent or 
speedy action and, -(2) the duty to act 
fairly, “It is untenable hearsay......... 
to lock jaw the victim or act behind hi 
back by tempting innovation of urgency 
unless the clearest case of public injury 
flowing from the least delay is evident” 
Observed Lord Upjohn in’ Durayappah 
v. Fernando, (1967) 2 AC 387 (sic). The 
learned Judge prescribed minimal] pro- 
cedural safeguard of posi-decisional 
hearing in such cases as i#¢ “has. relev- 
ance to administrative and judicial’ gen= 
tlemaniliness.” However, his Lordship 
was cautious and circumspect to Observe 
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that situational: modifications of the rule 
are not impermissible and the rider 
reads: “The glory of the law is not 
that sweeping rules are laid down but 
it tailors principles to practical needs 
doctor remedies’ to suit the patient pro- 
motes not freezes, life’s process, if we 
May mix metaphor.” The pragmatic 
balance between two vital competative 
requirements is acting urgently and fair- 
ly. In Wiseman v. Borneman, 1971 AC 
297, there was a hint of the competi- 
tive claims of “hurry and hearing”, Lord 
Read observed “Even where the decision 
has to be reached by a body there must 
be a balance between the need of ex- 
pedition and the need to give ful] op- 
portunity to the defendant against 


him”. In Howard v, Borneman, (1974) 3. 


WLR 660, Lord Denning condensed the 
observations of the Law Lords thus; “No 
doctrinaire approach is desirable but 
the court must be anxious to salvage the 
cardinal rule to the extent permissible 
in a given case”, i 


9. Therefore, notwithstanding extreme 


urgency, the rule of natural justice is 
applicable in administrative action to 
the extent permissible. It should not 


be an easy casualty in the name of ur- 
gency where the order has civil con- 
sequence. Civil consequences covers 4 
wide range of infraction, it connotes in- 
fraction of property and personal rights, 
civil liberties, materia] deprivation and 
non-pecuinary damages as well and as 
a matter of fact everything that affects 
a person in his civil life, The rule 
should be applied with vigour until] the 
force of the competing element, namely, 
the common goed or public good, para- 
lyse our hands to apply the rule in a 
case. Even in such cases post-deci- 
siona] hearing might be prescribed, if so 
permissible on the facts and circum- 
stances of the case. Therefore, the tag 
that an order is purely administrative 
jn nature and character is an inconse- 
quential consideration the effect of the 
order has an adverse civil consequence 
on the petitioner. The contention of 
Mr, Sarma is, therefore, without any 
substances, 


10. Turning to the instant case we 
find that no notice was served on the 
petitioner before rendering the impugn- 
ed order. Reports were used against her 
without affording any opportunity. Her 
property right was. extinguished by a 
stroke of pen, I have no hesitation that 
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there was no urgency in the matter nor 
was there any: emergency nor is there 
any law which denied her the right to 
notice and prior ‘hearing. The impugned 
order was rendered patently violating 
the principles of natura] justice. There- 
fore, the incongruous order must be 
wiped out and the inevitable orders must 
flow. The impugned order is quashed! 
and the rule is made absolute, Respon- 
dents might take up fresh proceedings 
against the petitioner, if so advised, Hear- 
ing fee Rs, 150/- payable by respon- 
dent No. 1 to the petitioner, 


Rule made absolute. 


AIR 1988 GAUHATI §° 
K. LAHIRI AND T. C, DAS, JJ. 

Temjenkaba and another, Petitioners 
A Imyachanga and others, Opposite Par- 

es. 

Case No. Civil Revision No, 4 (K) of 
1980. D/- 21-4-1982, 

(A) Rules for the Administration of 
Justice and Police in Nagaland (1937), 
R. 34 — Appeal — Application for ad- 
ducing additional evidence — Appellate 
Court must give cogent reasons for re- 
jection — Appeal found time barred — 


.Tenability of application cannot be con- 


sidered, (Civil P. C, (5 of 1908), 
R, 27). ' 


In the instant case the appellant had 
made an application for adducing addi- 
tional evidence before the appellate 
Court on the question of customary law. 
It involved a mixed question of law and 
fact and was worth consideration, The 
application was rejected but without 
giving any cogent reasons for rejection. 
The Court had found the appeal to be 
time barred and rejected it, 

Held, it is entirely for the appellate 
Court to allow or reject application but 
it must give a reasoned decision. Held 
further, when the appellate Court reach- 
ed the conclusion that the appeal was 
barred by limitation, it had no jurisdic- 
tion vested in it by law to decide the 
question, (Para 3) 


(B) Rules fer Administration of Jus- 
tiee and Police in Nagaland (1937), R. 34 
— Memo of appeal accompanied only by 
true copy and not certified copy of order 
appealed against — Appeal is not liable 


0. 41, 


. tọ be thrown. out, 
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In the ‘instant case the memo of appeal 
‘was accompanied iby a true copy of 
judgment and not a certified copy. Certi- 
fied copy was, however, filed during the 
course of appeal and before delivery of 
judgment, ‘ 


Held, the appeal was not incompetent 
if the appeal was accompanied by a true 
copy and not a certified copy. According 
to R. 34 it is not necessary that the 
copy should be certified copy and no 
other copy. The term “copy” should not 
be used in a restricted sense, meaning 
“the certified copy’ when admittedly 
the word is not there in “the Rules”. 
Further, “the Rules” have been made to 
govern simple litigants and the techni- 
ealities of law should give way to 
simple and straight construction. 

(Para. 5) 


J. P. Bhattacharjee, W, A. Shishak 
and Zeire Angami, for Petitioners. 


LAHIRI, J:— This revision under 
‘Rules for the Administration of Justice 
in Nagaland, for short “the Rules” is 
‘projected against the order passed ‘by 
Mr, A. Sanmugam, Additional Deputy 
Commissioner, Mokokchung. confirming 
the order passed by Mr. R. S, Bedi, As- 
sistant to the Deputy Commissioner af 
Mokokchung. The present appellant pre- 
ferred an appeal before the learned 
Additional Deputy Commissioner and 
also presented an application for adduc- 
ing further evidence or ‘additional evi- 
dence’ in the appeal. The Appellate 
Court issued notices te the respondent- 
epposite parties. He dismissed the ap- 
peal in limine by the impugned order 
holding that the appeal was presented 
beyond the period of 30 days prescribed 
under Rule 34 of “the Rules” and, there- 
fore, the appeal was barred by limita- 
tion, The learned Additional Deputy 
Commissioner also held that the appeal 
Was incompetent as it was not accompa- 
nied by a certified copy of the judgment 
appealed against. The learned Additional 
Deputy Commissioner also rejected the 
prayer of the appellants for adducing 
‘additional evidence’, 

2. Learned Advocate General, Naga- 
tand. appearing for the petitioners sub- 
mits that the impugned order cannot be 
sustained. Advocate-General has made 
a three pronged attack on the impugned 
judgment. The first contention is that 
the order of. rejection. of the, application 
for adducing additional evidence was 
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bad as no cogent reason feor rejection. 
Was assigned by the learned Deputy 
Commissioner. At any rate, the order 
was without jurisdiction as he had no 
jurisdiction to go into the merit of tha 
application once he held that he had no 
Jurisdiction to entertain the appeal. Se- 
eondly. the counsel contends that tha 
appeal was palpably presented within 
the period of 30 davs from the date of 
the decision and the learned Addl. By. 
Commissioner committed a fatal error of 
law apparent on the face of the records 
in concluding that the appeal had been 
filed beyond 30 days from the date of 
the decision and he points to the records 
to substantiate his submissions, The 
third contention is that a true copy of 
the judgment was filed along with tha 
memo of appeal and in due course ‘the 
certified copy’ was filed and the same 
was also before the learned Additional 
Deputy Commissioner on the date af 
the final determination of the appeal, ag 
such; the appeal was filed in conformity 
with the provisions of Rule 34 of “the 
Rules”, 


3. On perusal of the application for 
taking additional evidence, we find tha? 
the petitioners had desired to adduce ad- 
ditional evidence before the appellate 
court on a question of “customary law”. 
It was a mixed question of law and 
fact. The customary law raised is inter- 
esting and worth consideration. How- 
ever, it was for the appellate court to 
consider the application on merit and te 
dispose it by giving cogent reasons whv 
it turned down the prayer. In the in- 
stant case. we do not find any cogent 
reason for rejection. An appellate court 
has power to permit the parties to ad- 
duce additional evidence, if the court 
considers such additional evidence is 
necessary for just decision of the case. 
Therefore, it is entirely for the appel- 
late court to allow or reject the prayer 
but he must give a reasoned decision. It 
is indeed correct that in the impugned 
judgment we do not find any cogent rea- 
son for the order of rejection of addi- 
tional evidence. At any rate. when the 
appellate court reached the conclusion 
that the appeal was barred by limitation: 
it had no jurisdiction vested in it by 
law to decide the question, Under these 
circumstances, the first contention is ac- 
cepted. However. we leave the matter aŭ 
that, as we have decided to remit the 
appeal for rehearing by the Additional 
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Deputy Commissioner.. He ‘shall consider 
the merit of the application when the 
question will come up for decision be- 
fore him. He shall hear the parties and 


dispose of the prayer in accordance with- 


the law, 


4. In so far as the second contention 
is concerned we are constrained to hold 
that the appellate court went wrong in 
assuming that the appeal was presented 
beyond 30 days. The impugned judgment 
Was rendered on 18-10-1977 and the ap- 
peal was presented before the appellate 
court on 15-11-1977, vide page 10 of the 
Memo of Appeal, wherein the date of 
receipt of the Memo has been clearly 
recorded as 15-11-1977. As such, we 


have no hesitation in arriving at the 


conclusion that the appeal was filed on 
15-11-1977, and, as such presented with- 
in the period of 
under R. 34 of “the Rules”. The appel- 
late court was wrong in assuming that 
the appeal was presented on 28-11-1977. 
This finding -is not borne out from the 
records of the case. Under these circum- 
stances, we are constrained: to hold: 
that the holding of the Appellate Court 
that the appeal was filed 
36 days was an error of record. In con- 
s€quence of the error, the appeal was 
not disposed on merit, and, the appel- 
lant was thrown out of court which has 
resulted in a failure of justice. 


appeal was barred by limitation. must 
be set aside. 


5. We also find that the learned Ad- 
ditional Deputy Commissioner Was not 
correct in holding that the appeal was 
incompetent under R. 34 of “the Rules” 
as the memo of appeal was not accom- 
panied by a copy of the judgment. We 
find a true (typewritten) copy of the 
judgment of the trial court was duly an- 
nexed with the memo, We also find that 
the petitioners filed-a certified copy of 
the judgment, of course later, but before 
the date of dismissal of the appeal. We 
have compared the typewritten copy 
with the certified one and find that it is 
a replica of the certified copy. Rule 34 
of the Rules requires filing of the peti- 
tion of appeal ‘accompanied by a copy 
of the order appealed against’.......... 
Rule 34 of the Rules does not speak 
either expressly or by necessary impli- 
cation that the copy must be a certified 
copy and no other class of copy. The 
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limitation prescribed’ 


beyond: 


In the 
result the finding of the court that the 


-not accompanied by a 
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word “certified” in between the words}. 
“by” and “copy of the order’ is noti 
there. We cannot insert the word “certi-|: 
fied” which is not there. It would 
amount to addition of a word of great}: 
Significance in “the Rule”, which is notl, 
there nor could it otherwise be spelt out.| 
We do not find why should the term}: 
“copy” should be used: in a restricted. 
sense, meaning “the certified copy” when]. 
admittedly the word is not there in “the 
Rules”. “The Rules” have been made tol; 
govern simple litigants and. the techni-|: 
calities of law should give way to simple 
and strdight construction. As such, we 
are of the opinion that filing of a true 
copy: of an impugned judgment is suffi- 
cient compliance with the provisions of 
Rule 34 of “the Rules”. 


6. When an appeal is presented under 
R. 34 of the Rules within the period’ of 
limitation; the appellant may file a copy 
of the impugned judgment along with 
the Memo of Appeal; However, if the 
appeal is presented beyond the period of 
30 days from the date of the impugned: 
judgment, and: if the appellant desires 
to exclude time which was spent by him 
for obtaining the certified’ copy of the’ 
judgment he need‘ file a certified’ copy 
where the date of the application for 
certified: copy, the date of filing the re- 
quisites, the date on which the copy was 
made ready by the office and’ the date 
of delivery of the copy etc. are reflect- 
ed. -An appellant is entitled’ to exclude 
time required for obtaining certified 
copy of the judgment, Therefore, if the 
appellant files an appeal: beyond 
30 days and desires to exclude time for 
obtaining certified copy of the judgment 
he should file the certified copy to en- 
able the appellate court to entertain or 
receive the Memo of Appeal, as pre- 
sented within the period of limitation. 
However, when an appeal is presented 
Within the period of 30 days from the 
date of the impugned judgment there is 
no compulsion to file “certified copy” of 
the impugned judgment. The appellant 
may present an uncertified or tynewri- 
tten copy. In any view of the matter 
there is nothing in “the Rules” which 
empowers the appellate court to dismiss 
an appeal under R. 34 of the Rules, on 
the ground that “the certified copy” has 
not been attached along with the memo. 
As such, dismissal of the appeal on the 
ground that the Memo of Appeal was > 
“certified copy” 
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of the impugned judgment; was beyond 
the jurisdiction of the appellate court 
vested in it by law under “the Rules”. 
Power to dismiss an appeal is a serious 
‘business, It can only be done where 
such power is expressly given or im- 
pliediv expressed. Furnishing a copy of 
the judgment is essentially necessary for 
admission of the. appeal. Certified copv 
of the judgment . may also be necessary 
when an appeal is presented beyond the 
period of limitation and the appellant 
claims exclusion of time for obtaining 
copy of the impugned judgment, The re- 
quirements of a certified copy is a pro- 
cedural requirement and not a manda- 
tory one as it appears from Rule 34 of 
“the rules”. At any rate the courts in 
Nagaland which dispense justice untram- 
melled by the technicalities of the pro- 
cedural law should not be technical to 
reject an appeal in limine without af- 
fordins the appellant an opportunity to 
file the certified copy of the judgment. 
However, the requirements of R. 34 is 
presentation of a Memo of Appeal ac- 
companied by “a copy of the impugned 
judgment” and in the instant case there 
‘was a copy of the impugned judgment 
attached along with the memo, The peti- 
tion of appeal was presented within 
30 days, We also find that the appellant 
had filed a tertified copy -of the judg- 
ment before the impugned order of dis- 
missal. We are constrained to hold that 
the appellant bad: substaritially complied 
with the provisions of R, 34 of “the 
Rules” and ‘the’ appellate court had . no 
jurisdiction to dismiss the appeal. 


7. For the forgoing reasons we hold 
that the inipugned judgment and order 
passed by the learned Additional Deputy 
Commissioner cannot be sustained. It is 
Set aside. The matter is sent down. to 
the Additional- Deputy Commissioner for 
disposal of the appeal in accordance with 
the law, He -shall undoubtedly consider 
the application filed by the petitioners 
praying for adducing additional evidence 
and dispose the same in accordance with, 
law uvon hearing both the parties. 


In the result, the petition is allowed. 
There is no order as to costs, 


Petition allowed. 
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N. I. SINGH AND 
S. M. ALI, JJ. 
Oil & Natural Gas Commission, 


Nazira, Petitioner v. Ganesh Prasad 
Singh and’ others, Respondents. 

Civil Revn, No. 116 of 1977, D/- 1-10- 
1981* ` aa 

(A) Civil P. C. (5 of 1908), Ss, 10, 151 
— Whether suit can be stayed in exer- 
ose of inherent powers, 


- In cases not covered by the provisions 
of Sec. 10. C. P. C. in terms, the court 
may, in very exceptional circumstances, 
stay a suit u/s, 151 as the inherent juris- 
diction of the court to make orders ex- 
debito justitiae is undoubtedly affirmed 
by Sec. 151. AIR 1962 SC 527, (1978) 1 
All ER 625 (630): (1978) AC 795 (812) 
(HL) E Rel. on. (Para 8) 


In cases where court has to pass orders 
u/s. 151 for ends of justice or prevent- 
ing abuse of the process of the court, 
‘fhe court cannot, however,.overlook the 


-well settled principles of law governing 


the stay of suits, In stich cases also, 
there must be identity of the subject- 
matter and field of controversy between 
the parties in the two suits substantially, 
though the identity contemplated and 
field of controversy need not be identi- 
ca] in every particular,-or at least the 
court must be satisfied that to allow the 
subsequent suit to continue would be 
oppressive or vexatious to the defendant 
and.that the stay would not cause in- 
justice to the plaintiff in the subsequent 
suit, (Para 9) 


Turning to the question. of discretion, 
in the exercise of power u/s. 151 to stay 
a suit, the court has to keep in view 
the statements of law on the stay of a 
suit which are well settled, as the court 
acts upon the assumption of the posses- 
sion of the inherent power to act ex der 


wito justitiae and to do that real and 
substantia] justice for the administra- 


tion of which alone it exists. The court is 
to exercise qa judicia] discretion, There- 
fore, if in the exercise of dis- 
cretion a Judge has decided it in a man- 
ner absolutely unreasonable and op- 
posed to justice, his error: amounts to! 
illegal exercise of jurisdiction. There is: 


*From Order of R. K. Sutradhar,. 
Munsiff, Sibsagar, D/- 1-8-1977.. 
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no court, which is entrusted with the. 
power of ,administering justice without 
restraint, (1891) AC 173 (BL) Rel, on. 
(Para 11) 
(B) Civil P. €. (5 Of 1908), . See-. 
fions 115, 151, 10 — Revisional powers — 
Order passed by subordinate court stay- 
ing a suit in exercise of discretion 
u/s, 151 — Whether High Court can in- 
terfere in revision with such an order. 


Whenever a subordinate court goes 
wrong in law on the vital “question 
either by breach of some provisions of 
law or by commitfing material defects 
ih procedure which has resulted in mani- 
fest injustice, it goes outside the juris- 
diction conferred on it, and its decision 
can be interfered with u/s, 115 for lack 
of jurisdiction, irrespective of the ques- 
tion as to whether such an order was 
passed by the subordinate court in ex- 
ercise of discretion u/s, 151. It depends 
on the facts and circumstances of each 
case and no general principle can he 
laid down. (1969) 2 AC n (HL) and 
AIR 1980 SC 892 Rel. on.. 


Lack of jurisdiction may arise in vari= 
ous ways, It may arise in the interven- 
iig stage while engaged in a proper en- 
quiry, though it has initia] jurisdiction 


to embark on that. enquiry. It may take 


into account. matters which it was not 
directed to. take into account or it may 
ask itself the wrong question influenced 
by other consideration which. ought not 
to have weighed with. him, In 
cases it would step outside its jurisdic- 
tion, -Thoùgh. the subordinate court has 
intifial jurisdiction to decide a matter, it 
may result in the lack of jurisdiction 
where it commits an error of Iaw of 
such a nature which affects his jurisdic- 
tion, Such an order can therefore, be 
interfered with by the High Count 
u/s. 115. Merely because the order wap 
Passed in exercise of discretion would 
mot take away fhe revisional power af 
the High Court to interfere with such añ 
egal. order. (1979) 1 Al BR 365 (CA) 
Rel. on, : x (Para 16) 


In the present case, Respondent No. 1 
a teacher: who. occupied . premises be 
longing to the .present revision peti- 
tioner filed a suit against- Respondent 
No. 2 managing committee of a school 
by- whom Respondent No. 1 was emy 
ployed; for a declaration that the ter- 
mination of his services was bad in law 
with a prayer for reinstatement. During 
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Gan, § 
the pendency of the suit, the present 
petitioner filed a suit against Respon- 
dents Nos, 1 and 2 for eviction of the 
former. The leraned Munsiff. however, 
Stayed the subsequent suit in exercise 
of the inherent power u/s. 151 against 


which the present revision petition was 
‘filed. | 


Held ‘that it was a case of illegal ex- 
ercise _of jurisdiction. There was a 
flagrant violation of the provisions of 
law governing stay of a suit calling for 
interference u/s, 115. (Para 18) - 


The matters m issue in both the suits 
were not substantially the same, apart 
from the. question of the plaintiff (pre- 
sent petitioner) not being a party to the 
earlier suit, The averments made in the 
earlier suit and the reliefs claimed had 
no bearing gi alj on the claim and re- 
lief in the subsequent suit. Nowhere it 
was pleaded in the earlier suit that he 
(Respondent No. 1) was entitled to oc- 
cupy the quarters from which he was 
sought to be evicted in the subsequent 
suit so long as he was in service.as a 
teacher. The question of harassment to 
him alsc -did not arise, On the contrary, 
it would cause injustice to-the plaintiff 
‘when the subsequent suit was. stayed. 
No maternal disadvantage to the respon- 
dent No, 1 would follow if the said suit 
was allowed to proceed, -Indeed, the 
stay order had illegally deprived the 
petitioner of its juridical right to con- 
tinue its suit against the ~ Respondent 
No. 1, ATR 1962 SC 527 Rel. on, ne 

(Para 18) 
Gases Referred , Chronological Paras 


(1981) 1 Ali ER ï43, Castanho y., Brown 
and Root (UK) bid _ 10 

AR 1080 SC 832: (1980) 2 SCWR n 
1980 AD LJ AU 

679) 1 Al ER 385: (1979) 

73) 3 WLR 736. (CA), 
Keapers anc Governors 
School . 15 

(1978) 1 All ER 625: .(1978). AC 795: 
ma 2.WLR 362 HL (£), Macshannon 


Ganesh Prasad Singh 


QB Ba 
Pearlman v. 
of Harrow 


Rockware Glass Ltd. 18 
(1973) 2 All ER 175: (1974) AC 436: 
(1973) 2 WLR 795 HL (E). Atlantic 


‘Star (Owners) v, Bonaspes (Owners) 10 


AIR 1972 SG .2379 3, 4, 12 
AIR 1971 SC 2324 3 
(1969) 2 AC 147: (1969) 2 WLR 163: 


(1969) 1 All ER 208 (HL), Anisminic 
v. Foreign Compensation Commis- 
sion 4, 5, 12, 15 
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AIR 1962 SC 527: 1963 All LJ 169 8,18 
AIR 1961 SC 218: 193r (1) Cri LJ 322 
1961 All LJ 56° 8 


£1936) 1 KB 382: (1935) All ER Rep 


408, St. Pierre yv. South American 
Stores (Gath and Chaves) 10 
(4891) AC 173: 64 LT 180: 39 WR 561 
(HL), Sharp v. Wakefield 11 


G, K. Talukdar and Ð., K. Talukdar, 
for Petitioner, J. M. Choudhury and 
H. K. Deka, fer Respondents, 


SINGH J.:— The following question 


has been referred by the learned single 
Judge to a larger Bench viz. “whether 
the. High Ceurt can interfere sitting in 
revision with an order passed by a Sub- 
ordinate Court which is within its juris- 
diction,” but which is discretionary in 
mature and if so, under what circum- 
stances? 

2. The circumstances which give rise 
to the reference above may be briefly 
stated. The Respondent No. 1 was a 
teacher under Respondent No, 2, and in 
that capacity he occupied a quarter of 
the present petitioner, The respondent 
No, 2 opened a Model School, a private 
institution, managed by a Governing 
Body. The petitioner herein with a view 
to help the respondent No, 2 placed at 
its disposa] seme quarters to be used for 
the purpose of the said school. The con- 
dition was that the aforesaid society, 
respondent No. 2, would pay to the peti- 
tioner standard rent plus Municipal 
taxes, water and electric charges and 
that the quarters shall be immediately 
handed over to the petitioner in case 
the same was no jonger required for the 
purpose for which it was provided or in 
case the schoo] was closed, The respon- 
dent No. 1 occupied a quarter for which 
he paid rent to the respondent No, 2, 

‘who in turn paid rent to the petitioner 
as agreed upon, Consequent upon the 
opening of a Centre] School by the Govt. 
of India at Sibsagar with a view to faci- 
litate education of the children of the 
employees of the Oi] and Natural Gas 
Commission, the private schoo) run by 
the respondent No, 2 was closed down 
in July, 1974, The respondent No. 1’s 
service was terminated by Respondent 
No. 2 with effect from 15-7-1974. He 
was to hand over the quarter to the 
petitioner but he refused to de se and 
continued to occupy the same without 
even paying rent to the respundent 
Ne. 2 or to the petitioner despite several 
demands in this behalf, On 27-9-74 the 


pn 
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respondent No. } filed a suit in the court 
of the Munsiff, Sibsagar, being Title 
Suit No. 37 of 1974 against Respondent 
No, 2, Managing Committee members of 
the said Schoo] and the Kendriya Vid- 
yalaya Sangathan, In the suit, the peti- 
tioner was not a party. He claimed a 
declaration that the decision of the res- 
pondent No. 2 dissolving the school was 
illegal and that the termination of the _ 
services was bad in law. It was also 
prayed that the defendants be restrained 
by 2 permanent injunction from giving 
effect to the decision dissolving the 
Sehool. He also claimed reinstatement 
to the post as an assistant teacher in 
that Schoo] with retrospective effect 
with all benefits from the date of ter- 
mination. While the suit was pending 
before the. Munsiff, Sibsagar, the peti- 
tioner before us filed a sui, on 20-5-76 
in the same court being Title Suit No. 15 
of 1976 against the respondent No. 1 as 
principal defendant and the respondent 
No. 2 as a pro forma defendant claiming 
a decree for eviction of the respondent _ 
No. 1 and delivery of khas possession 
of the quarter and also compensation of 
Rs. 2,164.58 for wrongful occupation of 
the suit quarter. The defendant Ne. 1, 
who is the Respondent No. 1 herein, 
filed a petition before the Munsiff,, Sib- 
sagar, for stay of the subsequent Title 
Suit No. 15 of 1976 pending disposal of 
Title Suit No. 37 of 1974. The learned 
Munsiff by his order dated 1-8-1977 
stayed Title Suit No, 15 of 1976 in exer- 
cise of the inherent power wnder Sec- 
tion 151 of the Civil P., C. taking the 
view that the matters in issue in both 
the suits are substantially same and 
that it would-be an unnecessary harass- 
ment to the respondent No. 1 if the said 
suit was allowed to proceed pending 
decision in Title Suit No. 37 of 1974. 
Being aggrieved by the said order, the 
petitioner who is the plaintiff in T. S. 
No. 15 of 1976 has come up in revision 
to this Court, 


3. The revision petition was heard 
by the learned single Judge, B, L. Han- 
saria Two questions were formu- 
lated by the learned single Judge as 
arising in the revision, viz. (i) whether 
the suit can be stayed in exercise of in- 
herent power, and fii) if permissible and 
so done, whether the High Court can 
interfere with the same sitting in revi- 
vision? The learned single Judge answer- 
ed the first question in the affirmative, 
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and held the view that in cases nof co- 
vered by provisions of Sec. 10 of the 
Code, the Court in exercise of 
the inherent power can stay a suit, On 
the second question, the learned single 
Judge considered the statement of law 
made by the Supreme Court on the re- 
visional powers of the High Court 
under $S, 115 of the Code in (i) M/s. 
D. L. F. Housing and Construction Co: 
v. Sarup Singh, AIR 1971 Sc 2324, 
and (ii) M. L. Sethi v. R. P. Kapur, AIR 
1972 SC 2379. In M/s. D. L. F. Hous- 
ing and Construction Co. (supra), it was 
held that while exercising the jurisdic- 
tion under S. 115, it is not competent 
to the High Court to correct error of 
fact however gross or even errors of 
law unless the said errors have relation 
to jurisdiction of the court to try the 
dispute itself. It was further held that 
the words “Illegality” and “with mate- 
ria] irregularity” as used in clause (c) 
of S. 115 of the Code do not cover either 
errors of fact or of law; they do not re- 
fer to the decision arrived at but mere- 
ly to the manner in which it is reached. 
The errors contemplated by this clause 
may relate either to the breach of some 
provisions of law or to material de- 
fects of Procedure affecting the ultimate 
decision, and not to errors either of fact 
or of law, after the Prescribed forma- 
lities have been complied with, and 
merely because the High Court would 
have felt inclined, had it dealt with the 
matter initially to come to a different 
conclusion on the question of continuing 
stay of the reference proceeding u/s. 30 
of the Land Acquisition Act, 1894 pend- 
ing decision of the appeal, could hardly 
justify interference on revision u/s, 115 
of the Code when there was no illegality 
or material irregularity committed by 
the Lower Court, 


4. In M. L. Sethi (AIR 1972 SC 2379) 
(supra) the High Court in revision set 
aside the orders passed by the trial court 
directing discovery of the documents and 
dismissing an application for permission 
to sue in forma Pauperis, After review- 
ing some of its earlier decisions the Sup- 
reme Court held the orders did not re- 
late to ‘illegality’ or ‘material irregula- 
rity’ in exercise of jurisdiction, as con- 
templated under clause (c) of S. 115 
of the Code and set aside the order of 
the High Court. In that case, the Sup- 
reme Court referred to the case of 
Anisminic Ltd, v, The Foreign Compen- 


O. & N., G. Commission v, Ganesh Prasad Singh 


Gau. 1T 


sation Commission, (1969) 2 AC 14%, in 
which the distinction between an error 
which entails absence of jurisdiction and 
the error made within the jurisdiction 
was discussed. 


5. In the light of the principles of 
law laid down by the Supreme Court 
and the concept of ‘jurisdiction’ as in- 
terpreted by the House of Lords in Anis- 
minic Ltd. (supra), the learned single 
Judge formulated the question above 
mentioned for determination by a larger 
Bench of this Court as to whether the 
High Court can interfere in revision with 
the type of the order passed `by the 
Subordinate Court in exercise of discre- 
tion under S, 151 of the Code. 


6. As agreed to by the learned coun- 
sel of both the parties, we have also 
heard the Revision petition on merits, 
and in answering the question formulat- 
ed by the learned single Judge, we pro- 
pose to dispose of the petition itself. 


7. As the question arises out of the 
order passed by the Subordinate Court 
in exercise of its inherent power under 
S. 151 of the Code staying a suit to 
which provisions of S. 10 of the Civil 
P. C. do not in terms apply. we con- 
fine as such ourselves to this type of 
the discretion exercised by the lower 
court in examining the revisional power 
of the High Court under S. 115 of the 
C. P. C. and not to the other types 
of discretionary orders. 


8. On the first question, we are in 
agreement with the views of the learn- 
ed single Judge that in cases not cover- 
ed by the provisions of S. 10 of the 
Civil P, C. in terms, the court may, in 
very exceptional circumstances, stay a 
suit u/s. 151 of the Code as the inherent 
jurisdiction of the court to make orders 
ex debito justitiae is undoubtedly affirm- 
ed by S. 151 of the Code, See Padam 
Sen v. State of U, P.. AIR 1961 SC 218; 
and Monohar Lal Chopra v. Rai Bahadur 
Raja Seth Hiralal, AIR 1962 SC 527. 

9. In cases where court has to pass 
orders u/s 151r of the Code for ends of 
justice or preventing abuse of the pro- 
cess of the court, the court cannot, 
however, overlook the well settled 
principles of law governing the stay 
of suits, In such cases also, there must 


be identity of the subject-matter and 
field of controversy between the 
parties in the two suits- 


-substantially, 
‘though ‘the identity contemplated andl 
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field of controversy need not be iden- 
tical in every particular, or at least the 
court must be satisfied that to allow the 
‘fsubsequent suit to continue would be 
oppressive or vexatious to the defen- 
dant and that the stay would not cause 
injustice to the plaintiff in the subsequ- 
ent suit, 

10. In Castanho v, Brown and Root 
(UK) Ltd, and another (1981) 1 All ER 
143. the House of Lords was concerned 
withthe question of stay of the proceed- 
ing in America for a claim of damage for 
persona] injuries by temporary injunc- 
tion pending decision in another pro- 
ceeding for a claim of damage filed by 
the same plaintiff.in a court in England, 
which arose out of the same transaction. 
The House of Lords followed the prin- 
ciples which would govern exercise of 
court’s discretion to impose a stay or 
grant injunction enunciated in the ear- 
lier decision in the Atlantic Star 
(Owners) v. Bonaspes (Owners) (1973) 2 
All ER 175 and in Macshannon v. Roc- 
kware Glass Ltd. (1978) 1 All ER 625, 
The House of Lords observed:— 

“The modern statement of the law is 
to be found in the majority speeches in 
the Atlantic Star (1973) 2 All ER 175: 
1974 AC 436. It had been thought that 
the criteria for staying (or restraining) 
‘proceeding were twofold: (1) that to 
allow the proceedings to continue would 
be oppressive or vexatious, and (2) that 
to stay (or restrain) them would not 
‘cause injustice to the plaintiff (see Scott 
LJ in St. Pierre v. South American 
‘Stores (Gath and Chaves) Ltd. (1936) 
1 KB 382 at 398, (1935) All ER Rep 408 
at 414). In the Atlantic Star the House, 
‘while refusing to go as far as the Scot- 
tish doctrine of forum non conveniens, 
extended and reformulated the criteria, 
treating the epithets ‘vexatious’ and ‘op- 
pressive’ as illustratmg but not confin- 
‘ing the ‘jurisdiction. Lord Wilberforce 
put it in this way: The ‘critical equa- 
tion, he said, was between tmy advant- 
‘age to the plaintif? and ‘any disadvantage 
to the defendant’. Though this is essen- 
tially a matter for the court’s discretion, 
it is possible, he said, to ‘make explicit’ 
some elements, He then went on (1973) 
2 All ER 175 at 194: 1974 AC 436 at 468- 
469): 


The cases say that the advantage must 
not be “fanciful” that “a substantial ad- 
vantage” is.enough,........A bona fide ad- 
vantage ‘to a plaintiff is a solid’ weight 


©. & N. G. Commission v, Ganesh Prasad’ Singh 


A.I R. 


in the scale, often a decisive weight, but 
not always so.. Then .the disadvantage to 
the defendant; to be taken into account 
at all this must be serious, more than 
the mere disadvantage of multiple suits 
wel think too that there must be a 
relative element in assessing both ad- 
vantage and  disadvantage—relative 10 


the individual circumstances of the 
plaintiff and defendant. (Emphasis 
mine).” 

In Mac Shannon v, Reockware Glass 
Ltd., (1978) All ER 625 at 630: 1978 


AC 795 at 812 Lord Diplock interpreted 
the majority speeches in the Atlantic 
Star as an invitation to drop the use of 
the words ‘vexatious’ and ‘oppressive’ 
(an invitation which I gladly accept) 
and formulated his distillation of prin- 
ciple in words which are now very 
familiar, 

‘In order to justify a stay two con- 
ditions must be satisfied, one positive 
and the other negative: (a) the defendant 
must satisfy the court that there is 
another forum to whose jurisdiction he 
is amenable in which justice can be 
done between the parties at substanti- 
ally less inconvenience or expense, and 
(b) the stay must not deprive the plain- 
tiff of a legitimate personal or juridical 
advantage which would be available te 
him if he invoked the jurisdiction of the 
English Court.” 

11. .Turning to the question of dis- 
cretion, in the exercise of power u/s. 151 
of the Code to stay a suit, the court has 
to keep in view the statements of law 
on the stay of a suit which are well 
settled, as the court acts upon the as- 
sumption of the possession of the in- 
herent power to act ex debito justitiae 
and to do that real and substantia] jus- 
tice for the administration of which 
alone it exists. The court is to exercise 
a judicial discretion, “Discretion means 
when it is said that something is to be 
done within the discretion of the autho- 
rity that something is to be done accord- 
ing to the rules of reason and justice 
and not according to private opinion; 
Rooke’s case; according to law and not 
humour. It is to be, not arbitrary, vague 
and fanciful, but legal and regular. 
And it must be exercised within the 
limit, to which an honest man competent 
to discharge of his office ought to con- 
fine himself.” See Sharp v, Wakefield 
(1891) AC 173, Therefore if in the ex psi 
ercise ‘of discretion á Judge has : decid 
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it in a manner absolutely. unreasonable 
and opposed to justice, his error amounts 
to illegal exercise of jurisdiction. There 
is no court which is entrusted with the 


power of administering justice without 
restraint. 
12. In M. L. Sethi (AIR 1972 SC 2879) 


(supra) Mathew J. after referring to. the 
dicta of the majority of the House of 
Lords in Anisminie Ltd. (1969-2 AC 147) 


(supra), was of the view that the- effect- 


of the dicta in that case is to reduce dif- 
ference between jurisdictional] error and 
error of law within jurisdiction almost 
to a vanishing point: the practical effect 
of the decision is that any error of law 
can be reckoned as jurisdictional, His 
Lordship further observed that this case 
was perilously close to saying that there 
is jurisdiction if the decision is right 
in law but none if it is wrong, almost 
any misconstruction of a statute can be 
represented as “basing their decision on 
a matter with which they have no right 
tó deal”, “imposing an unwarranted 
condition” or “addressing themselves to 
a wrong question” and concluded that 
there is no yardstick to determine the 
magnitude of the error other than the 
opinion of the court, 


13. In our view, an error in law 
which is vital in the subject-matter of 
dispute between the parties and which 
entails absence of jurisdiction, justifies 
interference by the High “Court in ex- 
ercise of revisional power under S. 115 of 
the Code; and indeed, in such a case re» 
visional power has to be exercised by 
the High Court, to prevent a miscar- 
riage- of justice. The exercise of re- 
visional power does not much depend on 
whether the subordinate court passed 
the order sought to be revised in ex- 
ercise of the inherent 
u/s. 151 of the Code. In Vishesh Kumar 
v. Shanti Prasad (1980) 2 SCWR 1: 
(AIR 1980 SC 892), the Supreme Court 
considered the revisional powers enjoyed 
by the High Court under Sec. 115 of 
the Code, and at para 3, if was obser- 
ved .— 

"3 A schematic analysis of the judi- 
cial hierarchy within a State indicates 
that the High Court, as the apex court 
in the hierarchy, has been entrusted, 
not only with the Supreme appellate 
power exercised within the State but 
also, by virtue of Sec, -115, the power to 
‘yemove in order to prevent a miscar- 


lpiage of justice, any jurisdictional errar- 
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committed by a subordinate cour; in 
those cases where the error cannot be 
corrected by resort to its appellate juris- 
diction. The two salient features of re- 

visiona] jurisdiction under Sec. 115 are, 
on the one hand, the closely limited 
grounds on which the court is permitted 
to interfere and on the other, the wide 
expanse of discretion available to the 
court, when it decides to interfere, in 
making an appropriate order, The intent 
is that so serious an error as one of 
jurisdiction, if committed by a subordi- 
nate court, should not remain uncor- 
rected and should be removed and the 
record healed of the infirmity by am 
order shaped to reinstate the proceeding 
within the proper jurisdictional confines 
of the subordinate court, It is a power 
of superintendence, and fittingly it has 
been conferred in terms enabling the 
High Court to exercise it, not only when 
moved by an aggrieved person, but also 
suo motu, While considering the nature 
and scope of the revisiona] jurisdiction, 
it is necessary however, to advert to the 
prime circumstances that in Civil cases 
the jurisdiction has been entrusted to 
the highest court of the State, demons- 
trating that broadly the order under 
Sec. 115 is to be regarded in the ab- 
sence of anything else, as a final order 
within the State judiciary.” 


14. From the conspectus of the deci- 
sions of the Supreme Court and also of 
the House of Lords in the cases referred 
to above, in our opinion, whenever a 
Subordinate court goes wrong in law on 
the vital question either by breach of 
some provisions of law or by committing 
materia] defects in procedure which has 
resulted in manifest injustice, it goes 
outside the jurisdiction conferred on it, 
and its decision can be interfered with 
u/s. 115 of the Code for lack of jurisdic- 
tion, irrespective of the question as to 
whether such an’ order was passed by 
the subordinate cour, in exercise of dis- 
cretion u/s. 151 of the Code, It depends 
on the facts and circumstances of each 
case and no general principle can 
laid down. 


ł5. In regard to the error of law 
which is so serious as to produce a nul- 
lity for lack of jurisdiction, Lord Den- 
ning in the case of Pearlman y, Keepers 
and Governor of Harrow School (1979) 1 
All ER 365 observed that the distinction 
between an error which entails absence 
of jurisdiction and error made within 
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the jurisdiction is very fme, and, so fine 
indeed that it is rapidly being eroded. 
The case arose out of the Leasehold Re- 
form Act, 1967, which gave the lease- 
holder a right to buy the freehold, buf 
only if the rateable value of his house 
was below £ 1500. Mr. Pearlman had 
installed at his own expense a new cen- 
tral heating system and claimed that his 
rateable value should be reduced on this 
account. This depended on a few words 
in Schedule 8 of the Housing Act, 1974, 
In determining the question as to whe- 
ther improvement amounts to “structu- 


ral alteration or addition” Lord 
* Denning made the observation 
above, and proceeded that “When 


a Judge held that installation of a 
full central heating system was not “a 
structural alteration or addition,” then 
he went wrong in point of law. He mis- 
construed those werds and that error 
can be described on the one hand as an 
error which went to his jurisdiction. If 
he had held that it was a “structuraj al- 
teration or addition,” he would have had 
jurisdiction to go on and determine vari- 
ous matters set out in the said Schedule. 
By holding it was not a ‘structural al- 
teration or addition, he deprived him- 
self of jurisdiction to determine those 
matters. On the other hand, his error 
can equally be described as an error 
made by him within his jurisdiction, 
and it can plausibly be said that he had 
jurisdiction to enquire into the meaning 
-of the words “structural alteration” or 
“addition,” and that his wrong interpre- 
tation was only an error within his 
jurisdiction, and not an error taking him 


outside it. Lord Denning then conclud- - 


ed that so fine is the distinction in truth 
fhe High Court has a choice before it 
whether to interfere with an inferior 
court on a point of law. If it chooses 
to interfere it can formulate its decision 
in the words: ‘The court below had no 
jurisdiction to decide this point wrongly 
as it did. If it does not choose to in- 
ferfere it can says “The courg had juris- 
diction to decide it wrongly and did so. 
Softly be it stated; but that is the rea- 
son for the difference between the daci- 
gion of the court of Appeal in Anisminic 
and the House of Lords.” (Underlining 
mine), l S 

16. The whole question “depends on 
the facts ang circumstándes of each 


G. & N, G, Commission w, Ganesh Prasad Singh 


' A LB. 


case, Lack of jurisdiction may arise in 
various ways. It may arise in the in- 
tervening stage while engaged in a 
proper enquiry, though it has initial 
jurisdiction to embark on that enquiry. 
It may take into account matter which 
was not directed. to take into account or 
it may ask itself the wrong question in- 
fluenced by other consideration which 
ought not to have weighed with him. 
In such cases it would step outside its 
jurisdiction. We answer the second 
question that though the subordinate 
court has initial jurisdiction to decide a 
matter, it may result in the jack of 
jurisdiction where it commits an error 
of law of such a nature which affects 
his jurisdiction as pointed out above. 
Such an order can therefore, be inter- 
fered with by the High Court u/s. 115 
of the Code, Merely because the order 
was passed in exercise of discretion 
would not take away the revisional 
power of the High Court to interfere 
with such an illegal order, 

17. Keeping in view the Principle of 
law above, we proceed to examine the 
impugned order sought to be revised in 


_ the present case, The Principle under- 


lying the provisions of law for stay of 
a subsequent suit is to achieve finality 
in the litigation, to prevent the multi- 
plicity of the proceedings and also to 
prevent conflict of decisions in respect 
of the same subject-matter involved in 


r 


two different suits filed by and between _ 


the same parties. The principles are em- 
bodied in Sec, 10 of the Code, What is 
barred under Sec. 19 is the trial of a 
suit, f ` 

18. In the instant case, from a read- 
ing of the pleadings in Title Suit No. 37 
of 1974 and the pleading in Title Suit 
No, 15 of 1976, we find that the matters 
in issue in both the suits are not sub- 
stantially fhe same, apart from the ques- 
tion of the plaintiff not being a party to 
the earlier suit in Title Suit No. 37 of 
1974, The averments made in the plaint 


“in Title Suit No. 37 of 1974 and the re- 


liefs claimed as already referred to have 
no bearing at all on the claim: and re- 


‘lief in the subsequent suit being Title 


Suit No. 15 of 1976. What was claimed 
in Title Suit No, 37 of 1974 was that he 
was entitled to be in service under the 
Respondent. No. 2 as an assistant teacher, 
his termination of service being illegal. 


"Nowhere it was pleaded that he was en- 


titled to oceupy the quarters from which 
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be was sought to, be evicted in the sub- 
sequent suit being Title Suit No. 15 of 
1976, so long as he was in service of 
the Respondent No. 2 aS a teacher, as- 
suming for a moment that he is en- 
titled to be in service his termination 
from service being wrongful. In our 
view, the question of harassment to the 
Respondent No. ,1 also does not arise. 
On the contrary, it would cause injus- 
tice to the plaintiff when the subsequent 
suit is stayed, No material disadvantage 
to the Respondent No, 1 would follow 
if the said suit is allowed to proceed. 
Indeed, the stay order has illegally de- 
prived the petitioner of its juridical 
right to continue its suit against the 
Respondent No, 1. It has been observed 
by the Supreme Court in Monoharlal 
{AIR 1962 SC 527) (supra), the question 
of issuing an order to a party restraining 
him from proceeding with the other suit 
in regularly constituted court of law 
deserves a great care and consideration, 
and such an order is not to be made un- 
less absolutely essential for ends of jus- 
tice. Admittedly it is a case of the ille- 
gal exercise of jurisdiction, We are of 
the view that there is a flagrant viola- 
tion of the provisions of law governing 
stay of a suit as discussed above calling 
for interference under Sec. 115 of the 
Code. 

19. In view of the discussion above 
while answering the question as above, 
we set aside the order of the learned 
Munsiff impugned herein, The revision 
petition is allowed, There will be no 
order as to costs, Send down the records 
immediately, The learned Munsiff is 
directed to dispose of the suits without 
further delay. 

S. M. ALI, J.:— I agree, 

Petition allowed, 


AIR 1988 GAUHATI 15 


K. LAHIRI AND 
T. C. DAS, JJ. 

Humtse Village Rep. by Sri Ramvue, 
G. B. and others, Petitioners v, Yikhum 
Village rep, by Sri Linyim G. B. and 
others, Respondents. 

Case No. M. A. (F) 1 (K) of 1976, Bh 
21-4-1982. 

Rules for the Administration of Jus- 
tice and Police in Nagaland, (1937), 
R. 35 — Civil P, C. (1908) Ss. 11 and 12 


GZ/HZ/D102/82/VSS/LGC—H 


Humtse Village v. Yikhum Village 


. land — Spirit of Secs. 11 and 12 


Gau. 15 


— Rey judicata — Applicability in Naga- 
ap- 
plicable, - 

In appeal, the Deputy Commissioner 
by his order D/- 14-11-1955: directed 
that the disputed land should be divided 
equally between the parties and the 
Sub-Divisional Officer was directed to 
demarcate the land within a month. As 
there was No appeal against the order 
by any of the parties, it became final. 
As the land was never demarcated by 
the Sub-Divisiona]' Officer, constant dis- 
putes arose and when one of the parties 
petitioned to Deputy Commissioner to 
execute the order D/- 14-11-1955, instead 
of demarcating the iand, he treated it 
as a new dispute and decided: the claims 
of the parties afresh by impugned order. 

Held though the letter of the Civil 
P. C. is inapplicable, the spirit of Ss. 11 
and 12 of the Code is applicable in 
Nagaland, The Deputy Commissioner is 
barred by the principles of res judicata 
to try the dispute afresh. Impugned 
order was set aside. C A. No. 659 of 
1957, B/- 92-1961 (S. C.) Rel. on. 

(Paras 3, 4, 5, 6) 
Cases Referred: Chronological Paras 
(1961) Civil Appeal No, 659 of 1957, D/- 

9-2-1961 (SC); G. Sakhigopal Sarma 

v. K. Smsaja Devi 3 

Shishak, for Petitioners; R. K, Singh 
‘and Charugopal Singh, for Respondents, 

LAHIRI J.:— This is an appea] under 
Rule 34 of the Rules for the Administra- 
tion of Justice and Police in Nagaland, 
1937, for short “the Rules.” The parties 
are Lothas. A land dispute cropped up 
between the villagers of Humtse village, 
hereinafter to be referred as ‘H’ village 
and the villagers of Yikhum, hereinafter 
to be referred as ‘Y’ village. In 1952/53 
when ‘H’ villagers commenced clearance 
of the disputed land (Jungle) they. were 
obstructed by ‘WY’ villagers who laid 
their claim on that part of the land 
which was being cleared by ‘H’ villagers. 
The dispute was placed before Sri N, N. 
Bhuyan, the then Sub-Divisional Officer, 
Mokokechung, who also exercised power 
of A. D, C. (ii), Mokokchung, Upon hear- 
ing both the parties, making local inqui- 
ries and having exercised, over the mat- 
ter, Sri Bhuyan passed an order which 
was beneficial to both the parties, His 
order clearly describes the land in dis- 
pute. However, the villagers were not 
satisfied with the. decision and came up 
in appeal before Mr. S. J. D. Carvelho, 
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the then Deputy Commissioner, Naga 
Hills, At the hearing of the appeal both 
the parties agreed to take customary 
oath “on entire villagers’ lives’, the 


parties claimed that the land in dispute . 


or the subject-matter of the dispute be- 
longed to the -parties from time im- 
memorial. When both the” parties agreed 
and or were willing to take the custo- 
mary oath, the learned Deputy Com- 
missioner ordered that oath should be 
taken by the GBs and Elders (three 
from each village) on their lives as well 
as the lives of the villagers. Such oath 
being taken by both the parties, the land 
which was the subject-matter of dispute 
before Shri N. N. Bhuyan was directed 
to be divided equally between ‘H’ and 
Y villagers, 


2. The learned Deputy Comm ‘sioner 
. directed the Sub-Divisiona] Officer., 
Mokokchung to demarcate the land with 
the help of the Officers referred to in his 
order, within a month from the date of 
the order. Therefore, the dispute raised 
by the parties was finally settled by 
the Deputy Commissioner who directed 
land to be divided equally between ‘H’ 
and ‘Y’ villagers in the manner set out 
in the order; the Deputy Commissioner 
directed the Sub-Divisional Officer 
Mokokchung te demarcate the area of 
fhe parties, This order was rendered as 
far back as on .14-11-1955, There was no 
appeal against this order by any of the 
parties. Therefore it became final, It is 
the common case of the parties: that the 


land was never demarcated by the SDO, ` 


Mokokchung as ordered by’ the Deputy 
Commissioner. It is also'a common case 
of the parties that in view of the non- 
demarcation of the boundary constant 
disputes arose between ‘the villagers. 
When such a dispute arose the present re- 
spondents petitioned to the Deputy Com- 
missioner to execute the order of the 
Hrmer Deputy Commissioner directing 
division of the disputed land in terms of 
@ie order dated 14-11-55. Howavar, the 
Deputy Commissioner, in our opinion, in- 
stead of demarcating the area, treated 
it to be almost q new dispute and de- 
aided fhe claims of the villagers afresh. 
it is true that the Deputy Commissioner 
took note of the final order passed . by 
Mr. Carvelho but instead of implement- 
ing that order he reopened the issue 

which had been” ‘decided by Mr. Car- 
velho, The Dy. Commr. in his impugned 
judgment and order brought certain mat- 
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ters which wére not to be found in the 
order of Mr. Carvelho. The Deputy 


. Commissioner thought that the duration ` 


of the oath was only for one year, that 
is, one year from the date of taking of 
oath which extended up to the period of 
the first harvest..However, we find that 
oaths were taken for good and on the 
basis of the oaths so taken by the par- 
ties a final decision was made by Mr. 
Carvelho, The Deputy Commissioner in 
-his order dated 24-9-1970 introduced 
extraneous matters, He obser- 
ved that the parties had taken oath to 
the effect that if within the next har- 
vest season a villager of either village 
died the other village would get the 
entire property, .However, this was not 
to be found in the final order of Mr. 
Carvelho, We also do not find any such 
custom or customary law of the Lotha 
Nagas in Mill’s, “The Lotha Nagas” or 
in any other authoritative books on the 
Lothas, We are constrained to hold that 
in the impugned order the Deputy Com- 
missioner has introduced matters which - 
were nowhere in the judgment and. 
order passed by Mr. Carvelho. . 


3. Further, the Deputy Commissioner 
completely overlooked that the princi- 
ples of res judicata contained in Sec. 11 

of. the Code of Civil Procedure are ap- 
aie Ble in areas governed by the Rules 
of Administration of Justice, although | 
the letter of the Code is not applicable 
in Nagaland vide G. Sakhigopal Sarama 
v. K, Smsaja Devi, Civil Appeal No, 659 
of 1957 decided by’ the Supreme Court 
on. 9-2-1961, The principle of 
res judicata prohibits the  subsequ- 
ent court to try a suit or an issue which 
has been finally decided by a competent 
court, We extract herein below the ‘re- 
levant provision of Sec, 11 of Civil P. C, 


“11, Res judicata— No Court shall 
try any suit or issue in which the matter 
directly and substantially in issue has 
been directly and substantially in issue 
in a former suit between the same par- 
ties, or between parties under whom 
they or any of them claim, litigating 
under the same title, in a. Court com- 
petent to try such subsequent suit or the 
suit in which such issue has been sub= : 
sequently raised, and has been ~ heard 
and finally decided by. Such Court, 


Explanation I: The. expression tformér ae 
suit? shall denote a suit which has been 
decided prior to the suit in question 
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M. P. THAKKAR, C. J. AND A. P. 
RAVANT, J. 


Babubhai Jashbhai Patel and others, Peti- 
lioners v. Union of India, New Delhi and 
others, Respondents. 


‘ Special Civil Appin. No. 
D/- 2-9-1982. 

(A) Constitution of India, Arts, 131 and 
226 — Writ petition — Majntzinability — 
Dispute between State and Centre regarding 
payment of royalty — Writ’ petition by pri- 
vate citizens by way of public interest litiga- 
lion as they felt that royalty paid to State 
was extremely low and, therefore, notifica- 
lions issued u/s. 6-A (4), Oilfields (Regula- 
tion and Development) Act, be quashed as 
Begal, | invalid and unconstitutional — Held, 
High Court could. not entertain petition in 
view of Art. 131, and, also because, relief 
claimed, if granted, would have disastrous 
consequences On State Revenue as there 
would be no legal authority whereby State 


2912 of. 1982, 


could recover royalty from Centre. (Oilfields 
(Regulation and Development) Act (1948), 
S. 6-A (4)). (Paras 3, 4) 


(B) Government of India Act. (1935), 
Sch. Vil, List 1, Entry 36, S. 299 — Oilfields 
(Regulation and Development) Act (1948) — 
Vires — Pith and substance of legislation 
falis within Entry 36 of List I and S. 299 has 
no application — Hence, the legislation cam- 
not be impeached as ultra vires Or even uti- 
constitutional after commencement of Con- 
stitvtion. (Constitution of India, Sch. VIL, 
List 1, Entry 53 and List IN, Entry 42). 


IZ/KZ/E546/82/HR/RSK 
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The provisions of the Oilfields (Regulation 
and Development) Act, 1948, were challeng- 
ed as ultra vires the Government of India 
Act, 1935, on the. ground that the provisions 
in reality and in effect pertained to the ac- 
quisition of provincial property, namely, oil- 
fields belonging to the Provinces. In support 
of this argument, reliance was placed on 
S. 299 of the Government of India Act’ 

Held, in the first place, it was not possible 
to accede to the argument that regulation of | 
oilfields (which was a national asset) by; 
making a provision that no lease shall be | 
valid unless it was in accordance with ‘the 
Act or the Rules framed thereunder would 
tantamount to acquisition of Provincial pro- 
perty. Acquisition implied extinguishment 
of the rights of the Province in the oilfields. 
Mere regulation of the manner in which 
lease could be granted or oilfields could be 
developed could not be said to tantamount 
to acquisition. Further, S.' 299 of the Gov- 
ernment of India Act pertained to acquisi- 
tion of, property belonging to a citizen by 
either the Federal or the Provincial Legisla- 
ture and had therefore no application to the 
Oilfields Act which was a piece of legislation 
in respect of a national asset. The regula- 
tion of oilfields was a matter of great con- 
cern to the Nation as a whole. The pith 
and substance of Entry 36 in List I of the 
Government of India Act was regulation of 
oilfields (by the Centre as distinguished from 
the State) and not the acquisition of land 
or property belonging to the State by the 
Centre. So also the legislation (Oilfields Act) 
had this end in view and not the acquisition 
of land. Therefore, the argument that the 
Oilfields Act was in substance a piece of 
legislation enacted with a view: to acquire 
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the State property and therefore ultra vires 
of Government of India Act, 1935 was un- 
acceptable. (Paras 5, 6, 7) 

After the commencement of the Constitu- 


tion in so far as regulation and development. 


of oilfields was concerned Entry 53 in the 
Union List in the Seventh Schedule was in 
pari materia with Entry 36 of the Govern- 
ment of India Act. It authorised the Union 
Government to legislate in regard to regula- 
tion and development of oilfields, mineral 
oils resources, petroleum gas, etc. As to 
acquisition one had to turn to Entry 42 in 
List I which was the Concurrent List. 
The Entry pertained to acquisitioning and 
requisitioning of property. And the Entry 
was wide enough to empower the Central 
Government to acquire a property belonging 
even to a State Government. - Therefore, 
there was no substance in the contention 
that Ss. 4, 5 and 6 of the Oilfields Act when 
it was enacted in 1948 were still-born and 
that they were unconstitutional even after 


the commencement of the Constitution. ` 
AIR 1963 SC 1241, Rel. on. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1970 SC 1446 3 
AIR 1963 SC 1241 8 
AIR 1951 SC 332 9 


N. P. Nathwani with K. G. Vakharia, 
ijb M/s. M. G. Doshit & Co., for Petitioners; 
Haroobhai M. Mehta and Standing Counsel, 
for Respondents. 


THAKEAR, C. J.:— High Policy Deci- 
sions which can make or mar, better or bit- 
ter, Centre-State relations are these to be 
made by the Political Managers of the State 
chosen by the people in that behalf or by 
private citizens (even if tbey are leaders of 
the elected opposition}, is one of the ques- 
tions which has surfaced in this matter. It 
has surfaced along with the question whe- 
ther such private citizens can be permitted 
to fling a challenge in the name of promot- 
ing interest of the State which if successful 
can ruin the economy of the State and create 
economic chaos. Such would be the out- 
come because if the impugned notifications 
are voided there will exist no legal authority 





S. Notification Data 
No. No. 


(1) S.O. 465 
(2) 8.0. 600 (E} 
(3) S.0.219(E) Maroh 26, 1981 
(4) G.S. R. 161 February 3, 1973 
(5) 4.8 R. 792 (E) September 8. 1978 
(6 G. 8. R.211 (E) March 26, 1982 


February 3, 1973 
September 6, 1976 
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whatsoever for recovering royalty for the 
crude oil produced in the State (being cob 
lected at Rs. 61/- per metric tonne) which is 
considered rather low by the petitioners. 
Not only that, even the royalty recovered 
for several years in the past may well have 
to be refunded. And yet another important 
question has also been raised: Whether Arti- 
cle 131 (which excludes the jurisdiction of 
all Courts except the Supreme Court in re- 
gard to suits for resolving disputed claims 
between State and Centre) of the Constitu- 
tion of India notwithstanding, this Court 
should exercise its High Prerogative discre- 
tionary jurisdiction virtually in order to en- 
able circumvention thereof. Circumvention 
at the instance of private citizens not in 
charge of the running of the affairs of the 
State, in a sensitive matter where National 
Interest is pitted against State Interest, and 
a delicate balancing act of a tight rope 
walker is called for from the forum which 
undertakes this task. 


2. Two opposition members of the Legis- 
lative Assembly, one of whom is an ex-Chief 
Minister (petitioner No. 1) and the other is 
the Leader of Opposition in the Legislative 
Assembly, along with the editor of a Weekly 
known as ‘Lok Swaraj’ have instituted the 
present petition under Art. 226 of the Con- 
stitution of India as in their view royalty 
paid to the State of Gujarat is extremely 
low and inadequate. The substantive relief 
claimed is the prayer contained in para 26 (b) 
whereby the following notifications issued 
under the provisions of the Oilfields (Regu- 
lation and Development} Act, 1948, have 
been challenged as illegal, invalid and un- 
constitutional. The details of the notifica- 
tions challenged are as follows :— 

(See the Table given below) 

In order to substantiate the challenge to the 
aforesaid notifications petitioners have chal- 
lenged the constitutionality of the provisions 
of the Oilfields (Regulation and Develop- 
ment) Act, 1948 (hereinafter referred to as 
Oilfields Act) and R. 14 (1) of the Petroleum 
and Natural Gas Rules, 1959. 

3. Now it is common ground between 
the parties that a representation has already 





Rate per Annex, = Romarks 
MT—Ra. 
15/. A (1) } Unlar sub-goction (4) 
42/. A (2) of saction 6 of the 
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been made by the State’ Government ‘to the 
Central Government in this behalf. In fact, 
Union of India has placed on record a state- 
ment marked Annexure “X? made by the 
Minister of Petroleum & Chemicals & 
Fertilizers on the floor of the Parliament on 
Aug. 10, 1982 in response to Unstarred 
Question No. 4875 which shows that the 
matter is under’ consideration (sete An- 
nexure ‘C’). Counsel for the Union of India 
has therefore raised an objection at the 
threshold relying on the provision contained 
in Art. 131 of the Constitution of India 
which provides that subject to the provisions 
of the Constitution, the Supreme Court shall, 
to the exclusion of any other Court, have 
original jurisdiction inter alia in any dispute 
between, Government of India and one or 
more States if and in so far as the dispute 
involves any question (whether of law or 
fact) on which the existence or extent of a 
legal right depends. In view of the provi- 
sion contained in Art. 131 it is clear that if 
the State of Gujarat claims a legal right to 
payment of royalty at a higher rate, the dis- 
pute can be resolved only by the Supreme 
Court to the exclusion of any other Court. 
It is for the State of Gujarat to decide whe- 
ther to press its claim for royalty at a higher 
rate by having a political dialogue with the 
Central Government in the context of the 
relevant circumstances, or to approach a 
legal forum. The State Government can 
make recourse to that mode of resolution of 
the dispute which it considers expedient and 
in the interest of the State and in national 
interest. If the State of Gujarat is of the 
opinion that it is a matter wherein it has 
any legal right which has to be asserted in 
a judicial forum, recourse has ta be made 
to Art. 131 of the Constitution of India by 
instituting an appropriate proceeding in the 
Supreme Court. It is a high policy decision 
which the State Government has to make. 
The right of the State Government to take 
such a policy decision cannot be usurped 
by any cilizen claiming to have interest of 
the State of Gujarat at heart by initiating a 
proceeding on his own by invoking the juris- 
diction of this Court under Art. 226. Nor 
can the option of the State Government to 
make an appropriate decision be pre-empted 
or foreclosed by such an approach, Ina 
Parliamentary democracy the interest of the 
State and management of its affairs is (are ?). 
entrusted to the State Government and it is 
fhe State Government which is the custodian 
of the rights and interests as also of the 
affairs of the State. In matters pertaining 


to rights which the State Government claims 
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vis-a-vis ‘the Central Government in the mat- 
ter of fixation of royalty, the State Govern- 
ment has to exercise its option and take at 
fully informed decision which in the opinion 
of the State Government will preserve and 
promote the interest of the State and 
national interest. The right to adopt the 
course which is considered most appropriate 
and suitable by the State Government elect- 
ed by the democratic process cannot be 
taken over from the State Government and 
exercised by private individuals who claim 


to have the interest of the State at -heart. 
That they themselves are Members of the 
Legislative Assembly and have held high 


position in the Government in the past does 
not. alter the situation. In fact, to permit 
private citizens to institute a legal proceed- 
ing in such a matter would be tantamount 
to permitting circumvention of the constitu- 
tional bar created by Art. 131 which excludes 
the jurisdiction of Courts other than the 
Supreme Court in regard to matters between 
States and the Government of India. No 
doubt Article 131 will not be directly at- 
tracted when a party other than a State 
Government initiates proceedings. (See State 
of Bihar v. Union of India, AIR 1970 SC 
1446). But not only the letter but also the 
spirit of the provision has to be embossed 
on the mental screen. Why did the Found- 
ing Fathers make such a provision in the 
Constitution? For the obvious reason that 
in a partly federal structure like that of 


India, the paramount consideration is that 
of National Integration and the gravest 
danger that of Disintegration. To guard 


against such a danger, disputes between the 
States and the Centre are required to be re- 
solved in the highest Court of the land 
which is the ultimate repository of ‘the faith 
of the nation. And the apex Court, being 
the custodian of national interest as polariz- 
ed from provincial or sectional interest, is 
entrusted with the delicate and sensitive task 
of striking a balance between two competing 
goals. On the one hand to ensure that 
narrow self interest of a State does not over- 
shadow larger good of the nation as a 
whole. On the other hand to ensure that 
jegitimate aspirations of a State are not 
denied unless the genuine compulsions of 
National Interest so demand. And that is 
why the Highest Court has been conferred 
with the exclusive jurisdiction in this behalf 
by the Constitution. What the State Gov- 
ernment itself cannot do in respect of its 
right to claim royalty at an enhanced rate, 
private citizens cannot be permitted te do 


by initiating proceedings on their own. The 
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‘prestigious label of public interest litigation 
notwithstanding, in fact what petitioners are 
doing is to assert the claim of the State 
Government vis-a-vis the Government of 
India (hereinafter referred to as G. O. 1). 
Whether the proceedings are initiated in the 
name of the State Government or in the 
name of private individuals who claim to be 
idoing so by way of a public interest litiga- 
tion, the lis in substance remains a lis be- 
tween the State of Gujarat on the one hand 
and G. O. I. on the other, though in form 
it may not be so. {And what really matters 
is the substance — not the form), What 
cannot be done directly by the State Gov- 
ernment cannot be permitted to be done in- 
directly by circumventing the bar of Arti- 
cle 131 of the Constitution by private citi- 
zens claiming to do so on their own in the 
name of a public interest litigation. This is 
the first hurdle in the way of the petitioners. 


4. The next hurdle in the way of the 
petitioners is that they want the notifications 
issued in 1973, 1976 and 1981 whereby the 
rate of royalty has been fixed at Rs. 15/-, 
Rs. 42/- and Rs. 61/- per metric tonne re- 
spectively to be quashed. If this prayer is 
granted there will be no authority of law 
for recovering royalty from the O. N. G. C. 
If these notifications are held to be void 
for one reason or the other then there will 
be in existence no legal provision which 
would entitle the State Government to claim 
royalty from the lessee (O. N. G. C. in this 
case). Thus the State Government will not 
be able to recover royalty even at the pre- 
vailing rate of Rs. 61/- determined by the 
notification issued by the Government of 
India on March 26, 1981. In fact, if these 
notifications are held to be void even the re- 
coveries made in the past pursuant to the 
notifications of 1973 and 1976 at the rate 
of Rs. 15/- and Rs. 42/- respectively would 
have to be refunded because the royalty 
amounts would have been recovered from 
the O. N. G. C. without any authority of 
law. A petition claiming such a relief which 
would have disastrous consequences on the 
revenues of the State Government and which 
can create chaos cannot be entertained at 
the instance of private individuals. In. a 
Parliamentary democracy the affairs of the 
State are entrusted to the elected represen- 
tatives of the people representing the majority 
as their custodians. It is they who are en- 
trusted with the management of the affairs 
of the State and the welfare of the State 


and it is they who have to decide what.. 


would promote the interest of the State. 
The State Government cannot be prevented 
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from deciding which course would be more 
beneficial for the State to adopt. If the 
State Government considers it to be.a matter 
where it has a legal right which can be 
asserted, the State Government has to ap 
proach the appropriate forum in order to 
indicate its legal right. The management of 
the affairs of the State Government and the 
decision-making and policy-making functions 
of the State cannot be taken over by private 
individuals on the plea that they have the 
interest of the State ag heart and that in 
their opinion the State Government itself is 
unable to protect the interest of the State. 
In fact, counsel for the petitioners is unable 
to contend that the State Government is 
apathetic to protect the interest of the State. 
It is conceded that the State Government 
has made a representation to the G. O. L 
and the matter is under consideration at the 
political level. A very embarrassing situa- 
tion could be created if the Court were to 
entertain a petition when a serious dialogue 
at the political level is,in progress, Even 
though Article 131 does not exclude. the 
jurisdiction of this Court under Art. 226 of 
the Constitution of India at the instance of 
private citizens, this Court would be loathe 
to quash the notifications under which 
royalty has been recovered in the past pur- 
suant to the notifications of 1973 and 1976 
and the notifications of 1981 pursuant to 
which royalty is being recovered now. If 
we accede to this request at the instance of 
the petitioners the State Government will 
be deprived of a very large and substantial 
source of revenue since there would be no 
legal authority to recover royalty from’ 
O. N. G. C. Counsel for petitioners has 
not been able to point out any provision 
under which the State Government can re- 
cover royalty from the lessee (O. N. G. C. 
in this case) in the absence of the impugned 
notifications, Would it then be open to this 
Court in exercise of discretionary powers 
under Article 226 to entertain a petition 
which would have disastrous consequences 
on the State revenue at the instance of pri- 
vate individuals? In fact, if these notifica- 
tions are quashed the O. N. G. C. may well 


institute proceedings for refund of the 
amounts already paid. We are therefore 
afraid that we cannot entertain a petition 


of this nature at the instance of private citi- 
zens merely because they believe it to be in 
the interest of the State. ` 


5...Now a word or two in regard to the 
challenge. is proper. The Oilfields Act of 
1948 has. been challenged in its entirety in 
the sense that it is contended that the entire 
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Act is ultra vires. The said Act was enact- 
ed on Sept. 8, 1948 prior to the commence- 
ment of the Constitution of India in 
Authority was derived from the Government 
of India Act of 1935 which held the field 
at the material time. Counsel contended 


that the Oilfields Act is an Act whereby pro- > 
perty belonging to a Province had been. 


acquired and that this was beyond the legis- 
lative competence of the Government of 
India. The Seventh Schedule to the Gov- 
ernment of India Act, 
Federal Legislative List. Entry 36 
is in the following terms: - 


“Regulation of mines and oilfields and 
mineral development to the extent’ to which 
such regulation and development under 
Federal control is declared by Federal Law 
‘to be expedient in the public interest.” 

Jt corresponds to Entry 53 in the Union List 
of the Constitution of India which reads 
thus : 

“Regulation and development of oilfields 
and mineral oil resources; petroleum. and 
petroleum products; other liquids and sub- 
stances declared by Parliament by law to be 
dangerously inflammable.” 


It will be observed that regulation of oil- 
fields and mineral development to the extent 
to which such regulation and development 
is declared by Federal Law to be expedient 
in the public interest is a subject on which 
the Federal Government and .the Federal 
Legislature could legislate. The 
to the Oilfields Act shows that it has been 
enacted inasmuch as it is considered expe- 
dient in the public interest to provide for 
regulation of oilfields and development of 
mineral oil resources. 


therein 


less it is in accordance with the rules made 
under the Act. Section 5 provides 


leases ,is vested in the Central Government. 


Section 6 provides that the Central Govern- | 
Official 


ment may by notification in the 
Gazette make rules for the’ conservation and 
development of minerals. (This. expression 
was replaced by the expression ‘mineral oils’ 
in 1957). It may be stated that the 


the expression ‘minerals’ (which was subse- 
-quently replaced by the expression 


leum. Thus the Central Government retain- 
ed unto itself the power to: regulate ‘and 
develop oilfields. . All these provisions ' 
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List I pertains to- 


Preamble 


Section 4 thereof pro- 
vides that no mining lease shall be valid un-_ 


that — 
power to make rules with respect to mining ` 


l defini- 
tion contained in S. 3 (c) makes it clear that | 


‘are | 
challenged..as ultra: Vires-on''the ground that’ - 
these are ‘provisions’ which’ in reality and-in*'''weit ‘may dry up or blow. up. 
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` effect pertain to the acquisition of Provin- 


cial property, namely, oilfields belonging to 
the Provinces, Counsel has argued that even 
after thirty years these provisions can be 


. challenged on the ground that the Federal 


‘Legislature had no competence to pass a 
legislation pertaining to acquisition. In the 
first place,.it is not possible to accede to the 
argument’ that regulation of oilfields (which 
is a national asset) by making a provision 
that no lease shall be valid unless it is in 
accordance with the Act or the Rules framed 
thereunder would tantamount to acquisition 
of Provincial property. Acquisition connotes 
extinguishment of the rights of the Province 
in the oilfields. Mere regulation of ‘the man- 
ner in which lease can be granted or oil- 
fields can be developed cannot be said to be 
tantamount to acquisition. Counsel places 
reliance on Sec. 299 of the Government of 
India Act of 1935 which provides that no 
person shall be deprived of his property in 
British India save by authority of law and 
which provides that neither the Federal nor 
a Provincial Legislature shall have power to 
make any law authorising the compulsory 
acquisition etc. Obviously this provision 
pertains to acquisition of property belonging 
to a citizen by either the Federal or the Pro- 
vincial Legislature and has therefore no ap- 
plication. 


6. Be it realised that the purpose of re- 
gulation of oilfields etc. is a subject of vital 
concern to the Nation. The object is not to 
acquire the property of the State. The eye 
is on the regulation of a National asset. 
Entry 36 of Government of India Act and 
Entry 53 of the Constitution of India have 
therefore with deliberation retained in the 


_ domain of the Centre the vital question re- 


garding legislation pertaining to development 
of oilfields — a very vital asset of the 
Nation. It is a National asset and the entire 
Nation has a stake in it. Supposing a State 
were to lease it to a hostile foreign Govern- 
ment? The State may be given a fabulous 
amount as lease money and the lessee (who 
does not want India to prosper or be self- 


_ sufficient in the most vital sphere of a rare 


energy resource on the development of which 
the very freedom of the Nation: may well: 
depend) does not develop the oilfields. And 


,. developing oilfields is not a path strewn with 
‘mineral _ 
oils’ in 1957) includes natural gas and petro- 


roses (fragrant colourful roses). Millions of 


_ rupees collected from the toiling millions of 


Indians (of all States) have to be sunk in the 
exploration. When oil is struck it is not the 
happy end of the ‘story.. A refinery has to 
be built at the National cost.. Then’ the oil-. 
’ Provisions’ 
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have to be made for these hazards. And 
when fhere is war, it has to be protected by 
the three wings of the Armed Forces financ- 
ed by the Nation and manned by the Nation. 
Reserves have to be set apart and ploughed 
back for exploration of oil in other parts 
of the country so that self-sufficiency is 
attained and frontiers and freedom of the 
Nation are protected. And the oil has to 
be sold at a price which does not disrupt 
the National economy and does not result 
in the cost of the National product being 
so high that it is rendered non-competitive 
and pushed out of the export market. What 
is more, a rise in oil price can push up the 
cost of every product and service and have 
a chain reaction giving further impetus to 
inflation at the National level. One may 
benefit a little as a citizen of a State (Guja- 
rat) but the very same citizen may face 
disaster in his capacity as a citizen of India. 
The questions then stare one in the eyes — 
who benefits? How? The regulation of 
the oilfields is therefore a matter of great 
concern for the Nation as a whole. The 
pith and substance of this Entry is. regula- 
tion of oilfields (by the Centre as distinguish- 
ed from the State) and not the acquisition 
of land or properfy belonging to the State 
by the Centre. So also the legislation (Oil- 
fields Act) has this end in view and not the 
acquisition of land. 


7. We are unable to accede to the argu- 
ment that the Oilfields Act is in substance a 
|piece of legislation enacted with a view to 
acquire the State property and therefore 
jultra vires of Government of India Act, 
1935. 


8. After the commencement of the Con- 
stitution in so far as regulation and develop- 
ment of oilfields is concerned Entry 53 in 
the Union List in the Seventh Schedule is in 
pari materia with Entry 36 of the Govern- 
ment of India Act. ft authorises the Union 
Government to legislate in regard to regula- 
tion and development of oilfields, mineral 
oils resources, petroleum gas, efc. As to 
acquisition one has to turn to Entry 42 in 
List HI which is the Concurrent List. The 
Entry pertains to acquisitioning and requisi- 
tioning of property. And the Entry is wide 
enough to empower the Central Government 
to acquire a property belonging even to a 
State Government, as has been held in State 
of West Bengal +. Union of India, ATR 1963 
SC 1241. We therefore do not see any sub- 
stance in the coniention that Ss. 4, 5 and 6 
of the Oilfields Act when it was enacted in 
4948 were stili-born and that they are un- 
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constitutional even after the commencement 
of the Constitution of India. 


9, Counsel has also challenged the vali- 
dity of R. 14 (1) of the Petroleum and Natu- 
ral Gas Rules made by the Central Govern- 
ment in exercise of powers conferred by” 
Ss. 5 and 6 of the Oilfields Act. The said 
Rule is in the following terms: 

“14, Royalty on petroleum and furnishing 

of return and particulars: 

{1) @) Notwithstanding anything in any 
agreement, a lessee shall — 

(i) where the lease has been granted by 
the Central Government, pay to that Gov- 
ernment, and 

(ii) where the lease has been granted by 
the State Government, pay to that Govern- 
ment a royalty at Rs. 42/- per metric tonne, 
of crude oil and casing-head condensate and 
at ten per cent of the value at weil-head of 
natural gas obtained by the lessee; 

Provided that the Central Government or, 
as the case may be, the State Government 
with the approval of the Central Govern- 
ment, may direct that such royalty be paid 
in petroleum and natural gas; 

Provided further that royalty shall not be 
payable in respect of any crude oil, casing 
head condensate or natural gas which is un- 
avoidably lost or is returned to the reservoir 
or is used for drilling or other operations 
relating to the production of petroleum op 
natural gas or both. 

(b} Every lessee shall pay to the State 
Government, where the lease has been grant- 
ed by that Government, royalty for the’ 
period of the lease before the ist Nov., 1962, 
at the rate specified in the lease deed.” 
Rule 14 (1) of the Rules as they stood prion 
to 1973 provides that notwithstanding any- 
thing contained in the agreement the lessee 
shall pay fo the State Government, where 
lease has been granted by the State Govern- 
ment, royalty at the specified rate per metric 
tonne of crude oil, the rate specified being 
Rs. 10/-. By a notification of Feb. 3, 1973 
sub-rule (1) of R. 14 was amended by sub- 
stituting the figure of Rs. 15/- for Rs. 10/-, 
and by the notification dated Sept. 8, 1976 
words “Rs. 42/-" were substituted in place 
of “Rs. 15/-". By a further amendment 
brought about under notification dated 
March 26, 1981 the rules were further am- - 
ended and sub-rule (1) of R.14 was amended 
by substituting the words “Rs. 61/-” for the 
words “Rs. 42/-”. Thus from time to time 
these rules have been amended and royalty 
at Rs. 61/- has been made payable. These 
rules are challenged on the ground that the 
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source of the power to make rules is to be 
found in S. 6-A of the Oilfields Act of 1948 
and that the said section does not provide 
any guidelines and suffers from the vice of 
excessive delegation. Clause (4) of Sec. 6-A 
provides that the Central Government may, 
by notification in the Official Gazette, am- 
end the schedule so as to enhance or reduce 
the rate at which royalty shall be payable 
in respect of any mineral oil with effect 
from such date as may be specified in the 
notification, provided that the Central Gov- 
ernment shall not (a) fix the rate of royalty 
in respect of any mineral oil so as to exceed 
twenty per cent of the sale price of the 
mineral oil at the oilfields or the oil well- 
head, as the case may be, or (b) enhance the 
rate of royalty in respect of any mineral oil 
.more than once during any period of four 
` years, It is argued that the Central Govern- 
ment has been given powers to enhance of 
reduce the rate of mineral oil without in- 
dicating any guidelines as to the manner in 
which this can be done and that is why the 
rules framed thereunder suffer from the vice 
of excessive delegation as per the law laid 
down by the Supreme Court in Delhi Laws 
case (In re. Article 143 of the Constitution 
of India and Delhi Laws Act (1912) etc.), 
AIR 1951 SC 332 and the subsequent deci- 
sions. We do not propose to examine this 
submission having regard to the circum- 
stances indicated earlier, namely, that if the 
rules are struck down and the notifications 
whereby the rate of royalty has been 
enhanced from time to time are struck down, 
. there will be no legal authority for claiming 
royalty from the lessee and the State Gov- 
ernment will suffer considerable economic 
foss. Petitioners cannot therefore be permit- 
ted to challenge these rules in the name of 
protection of interest of the State Govern- 
ment and the State property. When this 
aspect was pointed out, Counsel for peti- 
tioners contended that the Court should issue 
a writ of mandamus to the Central Govern- 
ment to determine the rates requiring the 
Central Government to fix the rates of 
royalty by applying its mind judicially and 
reasonably to the question of fixation of 
rates of royalty having regard to prevailing 
international price of crude oil as prayed in 
Clause (c) of paragraph 26 of the prayer 
clause. But then after striking down these 
* rules the Central Government would have no 
authority to determine the rates of royalty 
at all. Petitioners have claimed that the third 
respondent lessee (O.N.G.C.) should be 
directed to pay to the second respondent 
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(State Government) the difference between 
the higher rates fixed by the Central Govern- 
ment pursuant to the mandamus issued by 
this Court with retrospective effect from 1973 
onwards. If the notifications are struck 
down and Section 6-A read with the Sche- 
dule as amended from time to time and the 
Rules are struck down as prayed by the peti- 
tioners, the Court cannot direct the Central 
Government to fix the rate of royalty. The 
Court cannot indicate as to how rates should 
be fixed. Fixing of rates is in a way to some 
extent political and to some extent economic 
question pertaining to national economy. It 
is not a justiciable question. It may also be 
realised that to issue such a directive with 
retrospective effect from 1973 onwards would 
jeopardise the entire economic structure of 
O. N. G. C. and would result in great detri- 
ment to the national interest and national 
economy. Be that as it may, for the reasons 
indicated earlier we do not think that peti- 
tioners can invoke our jurisdiction under 
Article 226 in the circumstances of the case. 


ag Petition therefore fails and is reject- 


Petition dismissed. 
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Himatlal Maganlal, Appellant v. Ramesh- 
chandra Natverlal and others, Respondents. 


First Appeal No. 771 of 1974, Dj- 21-7- 
1982. 


Rinder Law — Antecedent cbt — Joint 
family property — Principle of picas ebliga 
tion of som to discharge the debt of father, 
not taméed with illegality ox immorality — 
Not confimed to question of legal necessity — 
Sale of jomt family property by father to 
satisfy his debt — Sale is bindimg om son. 

Payment of antecedent debt, if not tainted, 
ig a species of the genus “legal necessity”, but 
for the sake of convenience they are more 
often than not referred to separately as two 
separate causes. The principle of pious obliga- 
tion is not confined to the question of legal 
necessity at all, A son is bound to defray 
his father’s debt except the one which is 
tainted with illegality or immorality, irrespec- 
tive of the fact that the father had no genuine 
necessity to incur that liability. Thus, where 
the father sold the joint family property to 


‘Against decision of V.J. Japee, J. 2nd Court, 
Ahmedabad in Civil Suit No. 2306 of 1969. 
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Satisfy the debt incurred by him. not for any 
genuine necessity, and there was no evidence 
te show that the debt in question was avyava- 
harik debt, the sale was binding on the son 
to’ the extent of his share in joint family pro- 
perty. (Paras 6, 7) 
"B. J. Shelat, for Appellant; H. B. Shah 
(for No. 1} and Rajesh Dave for S. I. Nana- 
vati (for No. 3), for Respondents. ` 


JUDGMENT : — This is an appeal pre- 
ferred by the original defendant No. 1 of the 
Civil Suit No. 2306 of 1969 decreed by the 
learned Judge of the City Civil Court, 2nd 
Court, Ahmedabad in favour of the presènt- 
respondent No. 1, the original plaintiff, who 
had succeeded to get a declaration from the 
learned Judge that the document of sale 
dated 19-6-1951, Ex. 74 on the record, which 
was executed by the defendant No: 2, ‘his 
father, in favour of the defendant No. 1 (the 
present appellant), who is his uncle, was to 
the extent of his 1/4th share, not binding on 
the plaintiff. As a corollary, the learned 
Judge further declared that the plaintiff was 
entitled to receive 1/4th share from the in- 
come of the property, which admittedly was 
let.out on long term basis on earlier occasion 
in favour of the original defendant No. 3, 
the New Asarva. Manufacturing Co. Ltd., 
which was liable to pay only Rs. 1,041/- as 
Yee annual rent. 


2. The plaintiff's case was that the said 
sale deed executed by his father, the defen- 
dant No. 2 on the record, was without con- 
sideration and alternatively for a considera- 
tion which was tainted and, therefore, it did 
not bind the plaintiff, who attained majority 
for the first time on 16-10-1969 and who 
filed the suit in question soon thereafter on 
19-11-1969 for the relief which has already 
been stated by me above. 


3. The defence of the defendant No. 1 
was that the defendant No. 2 had executed 
the sale deed in his favour for the considera- 
tion of Rs. 4,000/- against the amount of 
Rs. 5,000/- paid by the defendant No. 1 to 
one Anandilal Harilal to discharge the debt 
of the defendant No. 2 at the time when said 
Aunandilal had filed a criminal complaint 
against the defendant No. 2, alleging that the 
defendant No. 2 had cheated said Anandilal, 
after borrowing title deeds of the property 
the only evidence of the mortgage transaction, 
under a false pretext. The defendant No. 1 
had undertaken to discharge that debt of the 
defendant No. 2 and in fact he had done. so 
by paying Anandilal Rs. 5,000/- and against 
his acceptance of that liability to pay Anandi- 
lal’s dues, this sale deed of the half 
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Share of the defendant No. 2 in the suit 
property was executed by ‘the defendant No. 2 
in ‘favour of the defendant No. 1, with the 
remaining liability of Rs. 1,000/- to’ be met 
by the defendant No. 2 thereafter, which, the 
defendant No. 1 alleged, the defendant No. 2 
‘but with no legal con- 
sequences because the defendant No. 1 had 
not thought it fit to proceed against his 
brother, the defendant No. 2 for the said 
amount. 


4. The learned Judge had raised various 
issues at Ex. 43, which are reproduced in 
para 6 of the judgment under appeal. The 
learned Judge, in para 7 of his judgment, has 
held as under :— 

(1) It is an admitted position on record 
that there was partition between the defen- 
dant No. 1 and the defendant No. 2 and 
their mother and the partition deed is at 
Ex. 71; 


(2) It is also not in dispute that the suit 
property which had already been let to tenant 
on a long term basis since before the date 
of that partition, continued to remain as joint 
Property of the two defendants after parti- 
tion, they two having equal sbares therein; 

(3) As per the terms of the partition deed, 
Ex. 71, the mother of the two defendants 
was to enjoy the income of the rent of the 
suit property till her lifetime exclusively and 
after her death the two brothers were to re- 
ceive the said income jointly, subject to their 
liability to pay Rs. 100/- every year to each 
of their three sisters. The mother admittedly 
had died in the year 1967; , 


- (4) it is also not in dispute that the de- 
fendant No. 2 had borrowed money . from 
Anandilal Harilal and for the payment of 
that debt, the defendant No. 1 had stood 
surety for defendant No. 2. 


5. After noting the above undisputed 
facts, the learned Judge in para 16 of his 
judgment’ has observed as follows :— 


“16. Now in view of the averments of the 
plaintiff in the plaint itself and in view of 
the evidence of the plaintiff and the evidence 
of defendant No. 2 as well as the evidence 
of defendant No. 1, it is established that de- 
fendant No. 2 had borrowed money from 
Anandilal Harilal. This evidence finds con- 
siderable support from the averments of 
the plaint. as well as the evidence of 
the plaintiff and the other evidence on ` 
record at the initial stage when the 
mother, of the plaintiff gave notice to de- 
fendant No. 1, she had referred to the cri- 
minal case. having been filed against her hus- 
band and regarding the responsibility to pay 
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up the dues'of defendant No. 2 to Anandi- 
lal, having been taken by defendant No. 1 
and about the document having been taken 
from defendant No. 1 by practising .(sic ?) 
without consideration. Therefore, it is suffi- 
ciently borne out on record that the defen- 
dent No. 2 had borrowed money from 
Anandilal. Plaintiff and his mother had no 
personal knowledge about the alleged amount, 
which was borrowed by the defendant No. 2 
from Anandilal, but I do not find any reason 
to disbelieve the evidence of defendant No. 1 
aad Anandilal on this point. I believe the 
evidence of Anandilal Harilal on the point as 
true and considering his evidence along with 
the evidence of defendant No. 2 as well as 
the evidence of defendant No. 1 who had 
taken the liability of paying up the dues of 
Anandilal Harilal on behalf of the defendant 
No. 2 and on payment of these dues that 
Anandilal had withdrawn the complaint 
against defendant No. 2. It is pertinent to 
note that upon defendant No. 1 taking over 
the liability to pay the said dues, this tran- 
saction of sale was entered into between the 
two brothers. Defendant No. 1 paid in all 
a sum of Rs. 5,000/- to Anandilal and ac- 
cording to him, for a sum of Rs. 4,000/-, he 
purchased the undivided half share of de- 
fendant No. 2 in the suit property and besides 
that he paid another sum of Rs. 1,000/- ` on 
behalf of defendant No. 2 to Anandilal Hari- 
lal, and according to defendant No. 1, de- 
fendant No. 2 has not repaid to him that 
amount of Rs, 1,000/-. Considering the 
pleadings of the parties and the evidence on 
record, I find the defendant No. 2 agreed to 
transfer his undivided share in the suit pro- 
perty. to defendant:No. 1. The defendant 
No. 2. has also admitted that after this 
arrangement was done, Anandilal has never 
demanded his dues from him. It is thus 
clear that Anandilal was paid his dues, and 
obviously those were paid .up by defendant 
No. 1 because it is not the case of defendant 
No, 2 that he had paid up those dues to 
Anandilal.” 


6. It is to be noted with pertinence that 
în this case, there were examined the plain- 
tiff, who had attained the majority ‘just a few 
davs before filing of the suit, his mother 
Savitaben, the defendant No. 2 Natvarlal 
Ex. 64, who, despite the alleged ‘severance ‘of 
telationship and almost at war with his wife 
and the child, stood by the plaintiff and there 
was the evidence of the defendant’ No. 1: and 
Anandilal Harilal. That evidence was réad 
by me in material parts at the instarice’ of 
Mr. H. B. Shah, the learned advocate for ‘the 
original plaintiff. Mr. Shah wanted to show 
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that. the debt due to. Anandilal was tainted 
in so far as the said debt was required to.be 
incurred, to the knowledge of the defendant 
No. 1, to meet the Satta debts. As far as 
the plaintiff and his mother are concerned, 
they had to admit, despite their bold asser- 
tions in the examination-in-chief, that they 
had no personal knowledge about the charac- 
ter of the debt due to Anandilal. Even the 
defendant No. 2, who was interested in 
salvaging the 1/4th share parted with by him 
as per the sale deed Ex. 74, had to admit in 
clear terms that he had no evidence whatso- 
ever to show that he was required to’ borrow 
money from Anandilal on various occasions 
totalling about Rs. 6,500/- to meet the 
gambling debts. After all this evidence was 
gone through, it appeared clear to me that 
there was no material on record to show that 
the debt in question was avyavaharik or 
tainted with illegality and/or immorality and 
I felt that Mr. Shah was not in a position 
to push the matter any further in that re- 
gard. 


7. With the above findings neatly record-| 
ed by the learned trial Judge, he landed him- 
self into a grave error of law when he tried 
to examine the case only from the point of 
legal necessity. The written statement made, 
it clear that the sale-deed, Ex. 74, was ‘te, 
quired to be executed by the defendant No: 2 
in favour of his brother, the defendant No. 1, 
the appellant herein, because Anandilal claim- 
ed Rs. 6,500/- or so from the defendant, 
No. 2 and that debt at any rate was required, 
to be met because it was secured by equit-' 
able mortgage. The learned Judge unfortu- 
nately forgot this whole aspect when he came 
to deal with the matter in paragraph 18 and 
onwards of his judgments. Even if the case 
was required to be seen from the point. of 
view of legal necessity, this appellant had a 
clear-cut case. Payment of antecedent debt, 
if not tainted, is a species of the genus “legal 
necessity”, but for the sake of convenience, 
they are, more often than not referred to se, 
parately as two separate causes. Here the, 
principle that would be applicable would bel 
the one pertaining to the pious obligation’ of} 
a son to account for the father’s debt to the 
extent of his share ‘in the joint family pro- 
perty. The learned Judge unfortunately did 
not note this principle, glaring in the face in 
view of the record of the case and more 
glaring because of his finding already record- 
ed by me above as extracted from his judg- 
ment. In view of that finding, it was in- 
evitable for the learned Judge to hold that 
the deed, Ex. 74, was executed by the defen- 
dant No. 2 in favour of his brother, the de- 
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fendant No. 1, to pay his own debt, which 
debt, according te Jaw, may not fall 
directly within the term of ‘legal necessity’ 
or ‘the term antecedent debt of the family. 
The principle of pious obligation recognised 
by the Privy Council and the Supreme Court 
does not confine itself to the question of legal 
necessity at all. A son is bound to defray 
his father’s debt except the one which is 
tainted with illegality or immorality, irrespec- 
tive of the fact that the father had no 
genuine necessity to incur that liability. Say 
for example a father is over-spending after 
his clothes, after the needs of the family — 
and it is established in this case that the de- 
fendant No. 2 in a sense was extravagant — 
but nevertheless he cannot be brandished as 
.Ja man following illegal or immoral path. A 
son shall be liable to meet with such debt of 
the father. This clear proposition of law 
unfortunately escaped the notice of the 
learned Judge, who totally went off the 
tangent and, therefore, decreed the plaintiff's 
suit without any justification whatscever. The 
only course left open to me is to allow this 
appeal by setting aside the trial Court’s judg- 
ment and consequently dismiss the plaintiff’s 
suit with no order as to costs throughout be- 
cause the same are not pressed by Mr. Shelat 
under instructions of his clients, who was 
sitting behind his back. 

: ; Appeal allowed. 
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Arunaben and others, Appellants v. 
Mehmoodbhai Imamali Kaji and others, 
Respondents. 


First Appeal No. 1587 of 1979 cross with 
First Appeal No. 30 of 1980, D/- 6-7-1982.* 


(A) Motor Vehicles Act (4 of 1939), See- 
tion 110-B — Accident — Death — Com 
peusation — Deduction om account of earm- 
ings of widow from employment subsequent 
to death of victim of accident — Not per- 
missible. 

‘Having regard to the view which prevails 
in foreign countries in similar jurisdiction, 
the proper principle to apply would be that 
in determining the pecuniary loss to the de- 
pendents of the deceased no deduction should 
be made for the earning capacity or the ac- 


* Against decision of S. D. Dave, J. Motor 
Accidents Claims Tribunal, Sabarkantha at 
Himatnagar, in M. A. C. Case No, 141 of 

. 1977. 
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tual earnings of the widow arising from her 
gainful employment taken up ‘after the ac- 
cidental death of her husband, because such 
income is not a benefit in consequence of the 
death but is the result of her own labour. 
Case law discussed. (Para 19) 


Where the State Road Corporation, after 
the death of its conductor in an accident 
gave appointment to the widow of the de- 
ceased under a policy decision no deduction 
could be made from the compensation award- 
ed to the dependents on account of the earn- 
ings of the widow by treating her earnings 
as the “benefit” or “gains” resulting from 
the death of the deceased on the basis that 
they were in the nature of payments volun- 
tarily made by a tortfeasor in an at- 
tempt to mitigate the damage caused by 
him. When the benefit of the said policy de- 
cision was available irrespective of whether 
the death or disablement of the tortious act 
of the Corporation or any one or more of its 
employees and the standing order gave the 
preference only if the candidate possessed 
the requisite qualifications. The earnings of 
the widow were the result of her own labour. 
They were not in the nature of a gratuitous 
payment made by an employer, who is liable 
in tort for the death of an employee, to the 
widow of such an employee. (Para 21) 


Œ) Motor Vehicles Act (4 of 1939), Sec- 
tion 110-8 — Accident — Death — Joint 
tort-fernsors — Compensation — Appoint- 
ment between tort-feasors — Deposit by one 
of tort-feascrs, employer of deceased, under 
Workmen’s Compensation Act — Reduction 
of, while computing compensation — Benefit 
of, must go to depositor in computing his 
contribution to compensation, 

Where the Conductor of a bus belonging 
to the State Road Transport Corporation 
died as a consequence of collision between 
the bus and truck and a deposit of certain 
sum was made by the Corporation with the 
Commissioner for Workmen’s Compensation 
in the discharge of the liability under the 
Workmen’s Compensation Act, incurred by 
it because the accident arose out of and in 
the course of the employment of the de- 
ceased, the said sum could be set off only 
against the damages which the said Corpora- 
tion was liable to pay under the Compensa- 
tion. As the pecuniary benefit derived by 
the dependants/heirs of the victim flowed out 
of the statutory liability of the employer 
while effecting deduction on that count, cor- 
responding credit can only be given to the 
employer whose liability to satisfy the award 
must be held to have been reduced pro tanto. 

(Para 26) 
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P. D. DESAI, J.:— These two cross-ap- 
peals are directed against the same award 
made in a motor accident claim case and 
they can be conveniently disposed of by this 
common judgment. 





2. The accident giving rise to the claim 
occurred on July 7, 1977 at about 10 A. M. 
near viliage Tajpur on the Ahmedabad- 
Khedbrahma road. Two vehicles were in- 
volved in the accident. One of the vehicles 
was a passenger bus bearing registration No. 
GTH. 5496 owned by the Gujarat State Road 
Transport Corporation (second respondent in 
First Appeal No. 1587 of 1979). The othep 
vehicle was a motor-truck bearing registra- 
tion No. GTK. 2068 owned by one Ran- 
chhodbhai Visabhai Patel (third respondent 
in First Appeal No. 1587 of 1979). The de 
ceased, aged about 30 at the time of the ac- 
cident, was an employee of the Gujarat State 
Road Transport Corporation and he was at 
the material time on actual duty as a con- 
ductor on the passenger bus. It appears that 
the passenger bus was required to be taken 
in the reverse direction at the site of the ac- 
cident and that the deceased had alighted 
from the bus in order fo assist the driver 
while reversing the vehicle. While the vehi- 
cle was in the reverse motion, the deceased 
was crushed between the vehicle and the 
motor-truck which was parked on the side 
of the road. The deceased was removed to 
the Civil Hospital, Ahmedabad, where he 
died within a few hours. 


3. The widow, minor daughter, father 
and mother of the deceased jointly instituted 
a claim petition against the driver and owner 
of the passenger bus and the driver and 
owner of the motor-truck claiming damages 
in the sum of Rs. 80,000/-. The Tribunal, 
which tried the claim petition, awarded total 
compensation in the sum of Rs. 22,875/- 
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with interest at the rate of 6 per cent per 
annum from the date of the institution of the 
claim petition till realization and propor- 
tionate costs. Be it stated that though the 
operative part of the award does not contain 
a specific direction with regard to the award 
of interest and of costs, the Tribunal has 
held in para 23 of the award that the 
awarded amount must be paid with interest 
at the rate and for the period mentioned 
above and, in para 24, the Tribunal has held 
that the claim was required to be allowed in 
part with proportionate costs. Under the 
circumstances, the omission to give a specific 
direction with regard to the payment of 
interest and costs in the operative part of the 
award must be regarded as inconsequential 
and the concerned claimants must be taken 
to have been held entitled to inferest and 
costs and specified in the award. The Tri- 
bunal found that the father was not entitled 
to any share in the compensation as he was 
mot “the heir of deceased”. The principal 
amount of compensation was, therefore, ap- 
portioned between the widow, the minop 
daughter and mother as follows :— 


Rs. 10,000/-  ... widow. 

Rs. 10,000/- ... Minor daughteg, 
Rs. 2,875/- .. mother, 

Rs. 22,875/-  .. total. 


Although there is an omission to give a 
specific direction in the operative part of the 
award with regard to the apportionment of 
the amount allowed as interest and costs on 
the awarded sum, each one of the persons 
held entitled to a share in the compensation 
must be held to have been declared entitled 
to the proportionate interest and costs on 
the sum apportioned to her. The Tribunal 
held the driver and owner of the passenger 
bus (Gujarat State Road Transport Corpora 
tion) and the driver and owner of the truck 
jointly and severally liable to satisfy the 
award, 


4 It might be stated at this stage that on 
the strength of the evidence on record, the 
Tribunal had assessed damages at Rupees 
51,500/. The loss of dependency -benefit/ 
economic loss was computed at Rs. 48,000/- 
on the basis of the annual dependency of 
Rs. 4,800/- capitalized by the application of 
the multiplier of 10. To this was added a 
sum of Rs. 3,000/- for the loss of expectation 
of life and a sum of Rs. 500/- for the expenses 
incurred on obsequial ceremonies, However, 
the actual award came to be made for the 
lesser amount of Rs. 22,875/- for two reasons. 
First, a sum of Rs. 21,000/-, which was de- 
posited with the Commissioner for -Work« 
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men’s Compensation by the Gujarat State 
Road Transport Corporation. to meet its 
statutory liability arising on account of the 
fact that the deceased was its employee who 
had met with his death by an accideft arising 
out of and in the course of his employment, 
was deducted from the damages assessed as 
aforesaid, leaving a balance of Rs. 30,500. 
Secondly, the Tribunal was of the view that 
the claimants had derived “some benefit on 
account of the death of the deceased” by 
reason of the fact that the widow of the de- 
ceased was employed after the accident by 
the Gujarat State Road Transport Corpora- 
tion on a salary of Rs. 17/- per day. Taking 
into consideration the wages of the deceased 
and the earning capacity and actual wages 
of the widow, the Tribunal was of the view 
that “it would be proper and reasonable to 
slice down 25% of the abovesaid compensa- 
tion of Rs. 30,500/-”. A further deduction 
in the sum of Rs. 7,625/- was accordingly 
made and the actual award came to be made 
in the sum of Rs. 22,875/-. 


5. Both, the original claimants and the 
ewner of the passenger bus, felt aggrieved 
by the award and have challenged the same 
in the present appeals. First Appeal No. 1587 
of 1979 is instituted by the original claimants 
and First Appeal No. 30 of 1980 is instituted 
by the owner of the passenger bus. The 
claim in First Appeal No. 1587 of 1979 is in 
the sum of Rs. 30,000/-, whereas in First 
Appeal No. 30 of 1980, the claim is in the 
bum of Rs. 22,875/-. j . 


6. Though the impugned award is chal- 
lenged in the respective Memos of Appeal on 
various grounds, all the challenges were not 
pressed at the hearing of the appeals. In the 
claimants’ appeal, the challenge was confined 
to the following three grounds. 

(1) The deduction of the sum of Rs. 7,625/- 
from the assessed damages by taking into 
consideration the wages earned by the widow 
as a result of the employment offered by the 
owner of the passenger bus is illegal and un- 
justified; 

(2) The capitalization of the loss of de- 
pendency benefit/economic loss by adoption 
of the multiplier of 10 is illegal and un- 
justified; and 


(3) The award for the loss of expectation 
of life should have -been in the sum of 
Rs. 5,000/- (in place and stead of Rs. 3,000/-). 
In the appeal of the owner of the passenger 
bus, the challenge -was confined to only one 
ground, viz., that-the deduction. made on ac- 
count of: the deposit of a sum of Rs. 21,000/- 
with the Commissioner for Workmen’s Com- 
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pensation should be set off against the liabi- 
lity of the said appellant alone and that the 
joint tortfeasors and, more particularly, the 
owner of the motor truck, should not get 
the benefit of the said deduction and that 
he should be made liable to satisfy the award 
disregarding such deduction. 


7. In view of the restricted challenges as 
aforesaid in both the appeals, it is manifest 
that the decision on the issue of negligence 
and the consequential liability of the joint 
tortfeasors to pay damages has become final 
and conclusive. Broadly speaking, only two 
questions fall for consideration; first, whe- 
ther the compensation awarded is just and 
proper and, secondly, whether the benefit of 
deduction to the extent of Rs. 21,000/- effect- 
ed from the assessed damages on account of 
the deposit made by the Corporation with 
the Commissioner for Workmen’s Compensa- 
tion is required to be given to the Corpora- 
tion alone by setting off the same against the 
liability incurred by it under the award. We 
shall first consider the original claimants 
challenge to the quantum of compensation 
wbich has been levelled under the three 
grounds set out above. 


8. The deceased, as earlier stated, was an 
employee of the Corporation. K. D. Bhatt, 
Assistant Legal Adviser of the Corporation, 
was examined as a witness. His deposition 
is at Ex. 74. He deposed that it was the 
policy of the Corporation that when any em- 
ployee died or became permanently disabled 
while in service and if there was no other 
earning member in his family, one of the 
members of the family of such employee was 
given direct appointment in a suitable post. 
In support of his version, the witness relied 
upon a copy of the General Standing Order 
No. 361 of 1973 issued on June 18, 1973, 
Ex. 75, to which it would be convenient to 
refer at this stage. 


9. The General Standing Order bears the 
following caption : 

“To consider absorption of 
of an employee when he retires 
services of the Corporation.” 
The text of the General Standing Order 
mentions at the outset that in all the Units 
of the Gujarat State Road Transport Cor- 
poration, recruitment to the posts in Class III 
and IV categories was being made by issu- 
ing an advertisement or by procuring names 
of qualified candidates from the Employment 
Exchanges. Reference is next made to the 
Resolution of the Corporation passed on 
Dec. 14, 1972 which provided for the ap- 
pointment of a member of the family of a 


son/daughter 
from the 
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retired employee under certain circumstances. 
Then follows the underquoted passage which 
is material :— 


“Similarly, if an employee of the Corpora- 


‘ tion dies or becomes permanently disabled 


while in service and there is no other earn- 
ing member in the family, one member of 
his/her family can directly apply for a suit- 
able post in S. T., when names for such 
vacancy are called for from the Employment 
Exchange, subject to the condition that his/ 
her name is registered in the Employment 
Exchange and is on the Live Register in the 
Employment Exchange. Such applicant will 
be given preference and the Appointing Au- 
thority will be competent to appoint him/her 
straightway in an existing vacancy in 
Class III and IV posts, subject to the condi- 


_tion that the applicant possesses the requir- 


ed qualifications etc., for the post and is 
otherwise suitable on merits. Such cases 
will be placed for post facto approval be- 
fore the Selection Committee concerned.” 
The extracted portion of the General Stand- 
ing Order makes it clear that if an employee 
of the Gujarat State Road Transport Cor- 
poration died or became permanently dis- 
abled while in service, one member of the 
family of such employee could directly apply 
for a suitable post when names for filling 
the vacancy in such post are called for from 
the Employment Exchange, subject to the 
conditions that :— 


(1) there is no other earning member in 
the family, and 


(2) the name of such member of the family 
is registered in the Employment Exchange 
and it continues to be on the live register. 


If and when such an application is received, 
the appointing authority would be compe- 
tent to give a preference to the applicant 
and to appoint him/her straightway in an 
existing vacancy in a Class III or IV post, 
subject to the conditions that: 


(1) the applicant possessed the requisite 
qualifications, and ; 
(2) he/she was otherwise suitable on 


merits. 

10. It would thus appear that the benefit 
intended to be conferred under the General 
Standing Order is qualified or limited in 


_ character and that it does not confer an un- 


restricted right of appointment upon a mem- 


ber of the family of an employee dying oF 


becoming permanently disabled while in ser- 
vice. In. substance and reality, it only pro- 
vides for a preference being given in the 


matter of appointment to a Class IH or IV . 
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post to such a family member (in case there 


is no other earning family member) if he 
fulfils the requisite conditions, namely, if he 
possesses the requisite qualifications and is 
Besides, 
such benefit is extended irrespective of whe- 
ther the death or disablement of the employee 
is the result of the tortious act for which 
the employer is directly or vicariously liable. 


11. Reverting now to the evidence of wit- 
ness Bhatt, he testified that the widow of the 
deceased (the first appellant) had made an 
application on or about May 4, 1978 seeking 
employment on the ground that there was 
no other earning member in the family. On 
a consideration of the said application, she 
was offered employment as a special case. 
At the time of the trial, the widow was 
working as a clerk at the Dehgam Depot of 
the Corporation. She had still mot com- 
pleted the requisite period of 180 days and, 
therefore, she was employed as a daily rated 
workman. The witness deposed that after 
the expiry of the period of 180 days, the 
widow would be employed as a regular em- 
ployee. The wages of the widow at the 
time of the trial were Rs. 378-80 per month. 
after making a deduction to the extent of 
Rs. 44-80 for insurance. The witness further 
deposed that the widow was appointed on a 
post which was higher than the post of a 
conductor. Her pay scale was higher than 
that of her deceased husband. Under cross- 
examination, the witness stated that the 
widow was absorbed in service on Aug. 18, 
1978 and that the deceased could have been 
given appointment on a post in the same pay 
scale provided he could have passed the 
departmental examination. 


12. The first appellant, in the course of 
her deposition at Ext. 55, stated that she 
was working as a temporary clerk at Dehgam 
bus depot of the Corporation on daily wages. 
Her wages at the time of the trial were 
Rs. 17/- per day. She was offered employ- 
ment for all the days of the month exclud- 
ing Sundays and public holidays. She denied 
the suggestion that she was offered employ- 
ment because her husband had expired while 
on duty. 

13. The main question, which falls for 
consideration against the background of the 
aforesaid evidence, is whether the Tribunal 
acted in accordance with law in taking into 
consideration the wages earned by the first 
appellant and in effecting a deduction to the 
extent of 25% and-in.the sum of Rs. 7,625/- - 
from the amount of compensation assessed 





„as payable. . 
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14. It is true that while assessing damages 
for the financial loss arising out of the death 
resulting from an accident, one of the 
deductions which is required to be made is 
in respect of the pecuniary benefit, if any, 
received by the dependants/heirs in conse- 
quence of the death. The first question 
which must be considered in such a case is: 
What are the sums, if any, which the depen- 
dants/heirs, in fact, received as a result of 
the accident but which they would not have 
received if there had been no accident. The 
second question is whether such sums, if 
any, or some of them are required to be 
deducted in law while assessing the compen- 
sation. Even prior to the decision of the 
House of Lords in Parry v. Cleaver, 1970 
AC 1, which has been followed in our Court 
(see L. I. C. of India v. Naranbhai, 1973 Acc 
CJ 226:(AIR 1973 Guj 216) and Ahmeda- 
bad Municipal Transport Service v. Manek- 
ben, (1981) 22 Guj LR 575:(AIR 1982 Guj 
27)), it was the settled legal position at the 
common law that in two large classes of 
cases such sums are to be disregarded — 
the proceeds of insurance and sums coming 
‘by reason of benevolence. Those are con- 
sidered to be collateral benefits which could 
not be deducted from the assessed damages 
because in one case, the benefit was bought 
by the deceased by his own money under a 
contract with the insurer and in the other it 
was derived from the benevolence of friends 
or relations or of the public at large. In 
Parry v. Cleaver, the principle was extended 
and applied to the case of disablement or 
ill-health pension payable by the employer 
to an employee who was compulsorily re- 
tired on account of accident injury. It was 
held that such pension, whether discretionary 
or payable as of right and whether contri- 
butory or non-contributory, did not have to 
be taken into account against the last salary 
but will be deductible only from the last re- 
tirement pension. In Cunningham v. Harri- 
son, (1973) 1 QB 942, the annual ex gratia 
payments for life made by the employer to 
the injured plaintiff were held by the Court 
of Appeal to be non-deductible in an action 
for damages at the common law. 


15. ït would be relevant to mention, how- 
ever, that these types of receipts were not 
disregarded in the United Kingdom in deal- 
ing with damages under the Fatal Accidents 
Act, 1876 (Lord Campbell’s Act) until the 
law was altered by the Fatal Accidents Act, 
1959 which provided in Sec. 2 that any in- 
surance money, benefit, pension or gratuity 
which has been or will or may be paid as a 
result of the death shall not be taken into 
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account. “Benefit” was defined as meaning 
benefit under the National Insurance Acts 
and payment by a friendly society or trade 
union. Section 4 of the Fatal Accidents 
Act, 1976 substantially re-enacts this provi- > 
sion. 


16. In assessing damages in personal in- 
jury cases or cases instituted under the Fatal 
Accidents Act, 1855 (which is modelled on 
Lord Campbell’s Act), it would be worth- 
while for us to take note of the advancement 
made in this field in the United Kingdom as 
a result of the liberal judicial approach and 
progressive legislative policy. In our country, 
no statutory provision regulates the deduc- 
tion of benefits in assessing damages in both 
the categories of cases. Under the circum: 
stances, the general principles laid down by 
the English Courts in that behalf in the com-* 
mon law actions would furnish useful guid- 
ance in personal injury cases. In fatal ac- 
cident cases, where the claim for damages is 
under Sec. 1-A and/or S. 2 of the Fatal 
Accidents Act, 1855, though the law has not 
been amended so as to incorporate therein 
the legislative advancement made in the 
United Kingdom, the progressive public 
policy as reflected in the legislative altera- 
tions made in the country from which the 
statute has been adopted must largely enter 
into our consideration, especially because 
Section 110-B of the Motor Vehicles Act, 
1939 empowers the Tribunal to “make an 
award determining the amount of compensa- 
tion which appears to it to be just” and 
what is “just” may be legitimately judged 
in the light of the prevailing view in the ` 
same field in the filial though foreign juris- 
diction. 


17. Another question which sometimes 
arises is whether in determining the extent 
of the pecuniary loss, any deduction is re- 
quired to be made for the potential earning 
capacity of the widow or her actual earnings 
derived from an occupation or employment 
taken up or resumed after the death, The 
question directly arose for consideration in 
Howitt v. Heads, (1972) 1 All ER 491. It 
was a case in which an action for damages 
was brought by the widow, aged 20, for the 
benefit of herself and her infant son on the 
death of her husband which occurred as a 
result of a road accident within three weeks , 
of the marriage. The widow was employed 
before her marriage and she had continued 
working even after the marriage and was 
actually working at the time of the accident 
and for a few months thereafter till she 
delivered a posthumous child. The evi- 
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dence at the trial showed that in all likeli- 
hood the widow would resume employment 
at some stage when it became convenient 
for her to make suitable arrangements for 
her son. Cumming-Pruce, J., who decided 
the case, held that no deduction in respect 
of the widow’s capacity to earn was required 
to be made, although he was satisfied as a 
matter of probability that she would fairly 
soon be obtaining a significant degree of 
financial independence. In taking that view, 
the learned Judge relied upon two decisions 
of the High Court of Australia (Goodger v. 
Knapman, (1924) SASR 347 and Usher v. 
Williams, (1955) 60 WALR 69). The argu- 
ment in Goodger’s case was that a reduction 
for the widow’s prospective earnings was 
required to be made by reason of her being 
relieved from the heavier part of her domes- 
tic duties and thereby set free to go out and 


earn something on her own account. The 
argument was rejected with the following 
observation : 

“I do not accede to the suggestion, as I 


am unable to see how liberty to work can 
reasonably be brought within the description 
of a pecuniary advantage she has derived 
from the death of her husband. Any money 
she might earn would be the result of her 
labour, not of his death.” 

In Usher’s case, a similar argument with re- 
gard to deduction was made by propounding 
the theory that the husband’s death had 
released a flood of earning capacity. The 
theory was rejected with the following ob- 
servations : 


“In my opinion the plaintiffs ability to 
earn is not a gain resulting from the death 
of her husband ......... The widow’s ability 
to work was always there and she could per- 
haps, as women do, particularly in profes- 
sions, have preferred to work after marriage. 
The same argument that is put forward for 
the defendants could be applied to any 
woman who goes out to work through neces- 
sity to support herself and her children fol- 
lowing her husband’s death and if it can be 
applied to the widow there is no reason why 
it should not be used to diminish or extin- 
guish the children’s claims in a case where, 
by her efforts, she is able to support them 
as well as her husband did in his lifetime 
PATERE . I therefore hold that the widow’s 
earning capacity is not to be taken into ac- 
count in diminution of damages.” 


This view has continued to be accepted in 
England not only for potential earnings but 
also for actual earnings before the trial (see 


Davies v. Whiteways, (1975) QB 262 at 
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page 272). It is true that in the Court of 
Appeal’s decision in Cookson v. Knowles, 
(1977) QB 913, Lord Denning, speaking for 
the Court, has thrown some doubt on this 
Position by saying that while it may be 
argued that the widow, who was not em- 
ployed at the time of the accident, is not 
bound to go out to work so as to reduce the 
award, “we are not so sure about this”. It 
must be remembered, however, that Cookson 
v. Knowles was a case where the wife had 
been working before as well as after the 
death for some time so that her earnings 
were already contributing to the family pool. 
It is in view of those facts that Lord Denning 
held that the dependants were not deprived 
of the contribution provided by the wife 
and that, therefore, her prospects of going 
out to work and earning money could not 
be disregarded, In terms, it was. held: 

“But, when her earnings before his death 
come into the family pool se also her earn- 
taken 
into account.” 


18. It appears that as im the United 
Kingdom and Australia, so in New Zealand, 
the view prevails that the dependant’s own 
income is not relevant because such: income 
is not a benefit in consequence of the death 
but a consequence of the dependant’s own 
work or investment (see Kemp & Kemp, 
The Quantum of Damages, Vol. 1, 1975 Edi- 
tion, page 366). 


19. No decision of an Indian Court hav- 
ing a bearing on the point under consid- 
eration has been brought to our notice, but 
having regard to the view -which prevails in| 
foreign countries in similar jurisdiction, the, 
proper principle to apply would appear to 
be that in determining the pecuniary loss to 
the dependants, no deduction should be made 
for the earning capacity or the actual earn- 
ings of the widow arising from her gainful 
employment taken up after the accidental 
death of her husband, because such income 
is not a benefit in consequence of the death 
but is the result of her own labour. 


20. Viewed against the aforesaid back- 
ground, the deduction to the extent of 25% 
made by the Tribunal in the instant case 
from the assessed damages on the. ground 
that the widow had received some benefit 
on account of the death of the deceased by 
procuring employment in the Corporation 
must be held to be unwarranted in law. Be 
it noted in this connection that the widow 
here was not working for gain before the 
death of her husband. She took up the em- 
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-ployment only after. his.. accidental death. 
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The question, therefore, of her earnings possible to equate the appointment of t 
coming into the family pool and contribut- widow as a measure consciously taken with 


ing towards her own maintenance and that 
of the other dependants prior to the hus- 
band’s death does not arise. The situation 
is thus not akin to that which obtained in 
Cookson v. Knowles (1977 QB 913) and no 
deduction can be made even on that ground, 
assuming without deciding that the earning 
in such a case would be deductible. 


21. True it is that an attempt was made 
on behalf of the Corporation to establish 
that the appointment was offered to the 
widow as a “special case”, presumably with 
a view to urging that the Corporation, con- 
scious as it was of being a tortfeasor, want- 
ed to make up to the dependants the loss 
which it had caused them. The effort, in 
other words, appeared to be to persuade the 
Court that the widow’s earnings now used 
to support her and the other dependants 
should be taken into account, as the “bene- 
fit” or “gains” resulting from the death of 
the deceased on the basis that they were in 
the nature of payments voluntarily made by 
a tortfeasor in an attempt to mitigate the 
damage caused by him. It is not possible 
to agree with this line of reasoning. In the 
first place, as earlier pointed out, the earn- 
ings of the widow were the result of her 
own labour. They were not in the nature 
of a gratuitous payment made by an em- 
ployer, who is liable in tort for the death of 
an employee, to the widow of such an em- 
ployee. In the next place, there is no evi- 
dence to suggest that the widow was offered 
the employment by the Corporation because 
it was conscious of being vicariously liable 
for the tortious act resulting in the death of 
the deceased. The evidence, on the con- 
trary, points in the other direction inasmuch 
as there has been a persistent attempt to 


deny any liability for the accidental death. 
In the last place, the General Standing 
Order, Ext. 75, which records the policy 


decision covering employees of the Corpora- 
tion dying or becoming permanently dis- 
abled while in service, is of general applica- 
tion. In other words, the benefit of employ- 
ment under the said policy decision is avail- 
able irrespective of whether the death or 
disablement of an employee is the direct re- 
sult of the tortious act of the Corporation 
or any one or more of its employees. Be- 
sides, all that the General Standing Order 
does is to give a preference in the matter of 
appointment to a Class IH or IV post if the 
candidate possesses the requisite qualifica- 
tions and is otherwise found suitable on 
merits. Under these circumstances, it is im- 


the end in view of making up to the depen- 
dants the loss occasioned on account of th 
tortious act for which the Corporation was 
vicariously liable. 

22. For the foregoing reasons, we are 
of the view that the deduction of the sum 
of Rs. 7,625/- from the assessed damages 
effected by the Tribunal on the ground that 
the claimants had derived some benefit on 
account of the death of the deceased by rea- 
son of the fact that the widow of the deceas- 
ed was employed after the accident by the 
Corporation requires to be disallowed and 
that the sum deducted accordingly will have 
to be added back to the damages awarded 
by the Tribunal. 

23. The deceased was aged 30 when he 
met with his unfortunate death, He was 
the bread-winner of the family. Under 
those circumstances, the Tribunal could not 
have legitimately adopted the multiplier of 


10 for the purpose of capitalizing the loss 
of dependency benefit/economic loss. In the 
case of persons who are in thirties, it is a 


common practice to adopt the purchase fac- 
tor of 15 years. Under the circumstances, 
the damages under the said head ought to 
have been assessed at Rs. 72,000/- (Rupees 
4,800 x 15 = Rs. 72,000/-) in place and 
stead of Rs. 48,000/- (Rs. 4,800 x-10 = 
Rs. 48,000/-). The sum of Rs. 24,000/- 
would, therefore, be awardable as additional 
damages for the loss of dependency benefit/ 
economic loss. 


24. The conventional award for the loss 
of expectation of life should have been in 
the sum of Rs. 5,000/- and. not Rs. 3,000/-. 
since there has been an upward revision in 
the assessment of damages under the said 
head. f 

25. On the basis of the foregoing dis 
cussion, appellants Nos. 1, 2 and 4 in First 
Appeal No. 1587 of 1979 are held entitled 
to the following additional compensation 
under different heads :— 


Rs. 7,625-00 ... Addition back of the 
wrongful deduction effect- 
f ed by the Tribunal. 
` Rs. 24,000-00 ... Loss of dependency bene- 
+ _ fitfeconomic loss. 
Rs. 2,000-00 ... Loss of expectation of 
a life. ‘ ` 
Rs. 33,625-00 


However, the claim in appeal baving been 
restricted to Rs. 30,000/-, the actual addi- 
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tional award will be in the sum of Rupees 
30,000/- only. The amount of additional 
compensation awarded accordingly will be 
apportioned between appellants Nos. 1, 2 
and 4 in the proportion of 44%, 44% and 
12% respectively which broadly is the basis 
adopted by the Tribunal for apportioning 
the amount awarded by it between those 
appellants. It may be clarified that the basis 
of the Tribunal’s apportionment has not 
been challenged before us in the appeal. 


26. Turning now to the appeal presented 
by the owner of: the passenger bus, the sub- 
mission made before us is wholly justified. 
The deposit of the sum of Rs. 21,000/- has 
been made by the said appellant with the 
Commissioner for Workmen’s Compensation 
in the discharge of the liability under the 
Workmen’s Compensation Act, 1923 incurred 
by it because the accident arose out of and 
in the course of the employment of the 
deceased. The said sum, therefore, can be 
set off only against the damages which the 
said appellant is liable to pay under the im- 
pugned award. Whe pecuniary benefit ac- 
cordingly derived by the dependants/heirs 
flows out of the statutory liability of the 
employer and while effecting deduction on 
that count, corresponding credit can only 
be given to the employer whose liability to 
satisfy the award must be held to have been 
reduced pro tanto. The Tribunal was, there- 
fore, in error in making an overall reduction 
to the extent of Rs. 21,000/- in the damages 
awarded by it and, in the process, in giving 
the benefit of reduction also to the joint 
tort-feasor namely, the owner of the motor- 
truck. The award of the Tribunal in this 
regard will, therefore, require suitable modi- 
fication. 

27. As a result of the foregoing discus- 
sion, we pass the following order in these 
two appeals :— 


First Appeal No. 1587 of 1979 

The appeal fully succeeds, so far as ap- 
pellants Nos. 1, 2 and 4 are concerned, but 
it is dismissed qua appellant No. 3 as it is 
not pressed. Appellants Nos, 1, 2 and 4 are 
held entitled to additional compensation in 
the sum of Rs. 30,000/- together with inter- 
est at the rate of 6% per annum from the 
date of the institution of the claim petition 
till deposit/payment, with costs throughout, 
The second and third respondents are held 
jointly and severally liable to satisfy the 
award. The respondents will deposit the 
said sum in the Tribunal within eight weeks 
from today. The additional compensation 
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which has been awarded hereunder is ap- 
portioned between appellants Nos. l, 2 and 
4 in the proportion of 44%, 44% and 12% 
respectively. The Tribunal wilt work out 
the actual amount falling tc the share of 
each appellant on the basis of such appor- 
tionment and pay to each of such appellant 
the amount falling to her share together 
with proportionate interest and costs. So 
far as the minor second appellant is con- 
cerned, the total amount falling to her share 
will be paid to the first appellant on the 
condition that such amount will be deposit- 
ed in a fixed deposit with a nationalised 
bank for a period of 15 years or till the 
minor attains majority, whichever is later, 
and subject to the further conditions that the 
fixed deposit receipt will not be encashed 
before the due date of maturity nor any 
loan will be raised against the same during 
the currency of the fixed deposit, save and 
except with the permission of the Tribunal. 
The interest accruing due on the fixed depo- 
sit periodically will be payable to the first 
appellant directly to be utilized by her for 
the maintenance of the minor. So far as 
the first appellant is concerned, a sum of 
Rs. 2,500/- will be unconditionally paid to 
her out of the total amount falling to her 
share. The balance amount will be paid to 
her on the condition that such amount will 
be deposited in a fixed deposit with a 
nationalised bank for a period of 15 years 
and subject to the further conditions that the 
fixed deposit receipt will not be encashed 
before the due date of maturity nor any 
loan will be raised against the same during 
the currency of the fixed deposit, save and 
except with the permission of the Tribunal. 
The interest accruing due on the fixed depo- 
sit periodically will be payable to the first 
appellant directly. The Tribunal will ensure 
that these conditions imposed in the cases 
of the first and second appellants are duly 
complied with by the first appellant. The 
entire amount falling to the share of the 
fourth appellant will be paid to her uncon- 
ditionally. There will be no order as to the 
costs of the appeal, so far as the third ap- 
pellant is concerned. : 


First Appeal No. 30 of 1980: 


The appeal fully succeeds. The benefit of 
deduction effected on account of the deposit 
of the sum of Rs. 21,000/- with the Com- 
missioner for Workmen’s Compensation 
enures in favour of the appellant alone. 
Therefore, as between the two joint tort- 
feasors, namely, the appellant and respon- 
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dent No. 6, the liability to satisfy the total 
award made in favour of respondents Nos. 1, 
2 and 4 stands apportioned in such a man- 
ner that whereas the sixth respondent will be 
liable to satisfy the whole award, the appel- 
lant will be liable to satisfy the full award 
less the sum of Rs. 21,000/-. There will be 
no order as to the costs of this appeal. 

; Order accordingly. 


AIR 1983 GUJARAT 18 
N. H. BHATT AND I. C. BHATT, JJ. 
Khimji Bhimji Majithia, Petitioner v. 
- Taraben Lalji Soni, Respondent. 

Civil Revn. Appin. No. 1035 of 1980, DJ- 
22-12-1981. 

Bombay Rents, Hotei and Lodging House 
Rates Control Act (57 of 1947), S. 12 (2) — 
Notice under — It must contain a specifie 
demand of the arrears of rent. (1977) 2 
RCJ 552 (Delhi), Dissented from. 

The notice must tell the tenant that this is 
the last opportunity afforded to the tenant 
to pay up the arrears. ‘Demand in writing’ 
must be there expressly. It cannot do to 
say for a landlord that if the statement of 
arrears is given in the notice, the tenant by 
necessary implication is told of the provisions 
of Ss. 12 (1) and 12 (2) of the Act and there- 
fore tacitly called upon to pay arrears. 
(1962) 3 Guj LR 574, Rel. on; (1977) 2 RCJ 
552 (Delhi), Disting. and Dissented from. 

(Para 5) 


Cases Referred: Chronological Paras 
(1977) 2 Rent CJ 552: (1977) 2 Rent LR 460 

(Delhi) 6 
AIR 1969 SC 37 2 
(1962) 3 Guj LR 574 4 


S. M. Shah, for Petitioner; J. S. Adhyaru 
for H. R. Lathigara, for Respondent, 

N. H. BHATT, J.:— This revision appli- 
cation under S. 29 (2) of the Bombay Rent 
Act, ordinarily to be dealt with by a single 
Judge as per the High Court Appellate Side 
Rules is before us as the Division Bench, 
because the learned single Judge, A. N. 
Surti, J., felt that the question that was 
raised before him was of frequent occurrence 
and of vital importance. That question that 
was referred to us was whether a notice 
given by the landlord precedent to the filing 
of the suit for possession on the ground of 
non-payment of rent must or must not con- 
tain a specifie demand of the arrears of rent. 

2. When the matter was called out before 
us, Mr. Adhyaru, the learned counsel ap- 
pearing with Mp. Lathigara, the advocate 


‘ GZ/1Z/D119/82/SND/RSK: 
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on record, raised a preliminary contention 
that in view of the judgment of the Supreme 
Court in the case of Maganlal Chhotabhai 
Desai v. Chandrakant Motilal, AIR 1969 
SC 37, this question could not be raised for 
the first time before the High Court and Mr. 
Adhyaru urged that we should deal with the 
question of tenability of this contention 
first. Mr. S. M. Shah, the learned advocate 
appearing for the petitioner, on the other 
hand urged that as the learned single Judge 
had referred the matter to us, it would not 
be within our competence to go behind that 
question, whether the question was or was 
not properly agitable before the High Court, 
exercising the revisional jurisdiction under 
Section 29 (2) of the Bombay Rent Act. As 
this question is also of vital importance and 
as it does not appear that the learned single 
Judge had dealt with this question, we leave 
this question open and proceed to decide (in) 
this reference only the pure question of law, 
as it is referred to us, and after deciding 
that abstract question of law, we would 
refer this revision application back to the 
learned single Judge, having jurisdiction to 
deal with the same. 


3. In order to have the background of 
the reference to this Division Bench, we 
would refer to the notice, Ext, 25, on the 
record of this case. The notice issued on 
behalf of the landlady in the first paragraph 
informs the tenant that he had hired the 
premises from her at the rate of Rs. 100/- 
p.m. as rent, that he was in arrears of rent 
from 1-12-73 to 30-6-75 amounting to 
Rs. 1,900/-, that the tenant was liable to pay 
Rs, 253.50 by way of education cess for the 
period between 20-12-69 and 30-6-75 and 
thus the tenant owed to her in all RS. 2153.50. 
The notice further proceeds to apprise the 
tenant of the fact that despite repeated 
demands, he had not paid that amount of 
rent and as the amount of rent had become 
due for more than six months, the landlord 
had become entitled to evict the tenant 
from the rented premises on the ground of 
non-payment of rent. In the second para- 
graph, she then gives notice to the tenant 
that he should handover her the possession 
of the rented premises on the expiry of the 
month of tenancy on 31-8-75 or at any time 
after 15 days of the receipt of the notice when 
the tenant considered his month of tenancy 
getting (tobe?) over. The notice is rounded 
up with the further warning that if the tenant 
failed to do so (that is, to deliver possession 
on the expiry of the month of tenancy as 
aforesaid), the landlord would be constrain- 
ed to file a suit against him for recovery of 
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possession and recovery of rent as per legal 
advice received by her. 


Above is the substance of the notice, 
which we have carefully translated, with all 
the relevant statements contained in that 
notice Ext. 25. 

4. The question that is raised and is re- 
ferred to us for decision is whether the notice 
of the above nature can be said to be a valid 
notice or not. Obviously the reference is to 
S. 12 (2) of the Bombay Rent Act, which 
is reproduced below :— 

“12. (2) No suit for recovery of possession 
shall be instituted by a landlord against a 
tenant on the ground of non-payment of the 
standard rent of permitted increases due, 
until the expiration of one month next 
after notice in writing of the demand of the 
standard rent or permitted increases has been 
served upon the tenant in the manner pro- 
vided in Section 106 of the Transfer of Pro- 
perty Act, 1882.” 

There is no controversy before us, and in our 
opinion there can be none in that regard 
also, that the Bombay Rent Act is a piece of 
legislation enacted by the Legislature out of 
jts jealousness to protect the comparatively 
less informed and comparatively worse off 
class of the society, namely, those occupying 
the premises belonging to others on the basis 
of rent. Whis anxiety. of the Legislature is 
written large on the text of the Bombay Rent 
Act and this has been the subject matter of 
various judicial pronouncements, including 
those of the Supreme Court. At the same 
time, in a society wedded to justice, a proper 
balance is to be struck between conflicting 
{nterests, That is why elaborate provisions 
contained in Section 12 are enacted. S.12 (1) 
of the Bombay Rent Act in very categorical 
terms declares the legislative policy that as 
long as the tenant pays or is ready and will- 
ing to pay the amount of the standard rent 
and permitted increases, if any, and as long 
as the tenant observes and performs the other 
conditions of tenancy, the landlord shall not 
be entitled to recover possession of any pre- 
mises from the tenant. In other words, the 
Legislature puts a sort of an umbrella above 
the heads of all tenants, provided they do 
not become remiss in their corresponding 
duties, the duties being to go on paying rent 
and to go on abiding by the terms and con- 
ditions of the tenancy. If these two condi- 
tions are fulfilled by the tenant, the landlord, 
notwithstanding any contract or condition to 
the contrary, is not entitled to’ get possession, 
subject of course in special situations refer- 
ted to in Section 13 (1) of the Rent Act. The 
Legislature then in Section 12 (2) thereafter 
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deais with the first of tbe two contemplable 
obligations to be fulfilied by the tenant. Aa 
already stated by us, the first condition to 
earn protection against eviction is the pay- 
ment of or readiness and willingness to pay, 
the amount of standard rent and permitted 
increases. Whe Legislature, however, wanted 
to grant the tenant a further protection. Cases 
are not uncommon that a tenant in such a 
situation might not be able to pay rent and 
more often than not, the causes may be 
beyond hie immediate repairs. Being conscious 
of this situation, the Legislature, therefore, 
afforded one additional opportunity to the 
tenant and this protection is afforded by cast- 
ing an additional burden on the landlord. 
Even if the tenant is in arrears of rent, say 
for 2-3 years or even 10 years and under 
Section 12 (1) it can be said that the tenant 
did not pay or was not ready and willing to 
pay those arrears stretched over the period 
of 2-3 years or more, the Legislature wanted 
that before that protection granted by 
S. 12 (1) is lost by the tenant, he should have 
one eleventh hour opportunity to retrieve 
the unhappy situation. The landlord, there- 
fore, is fastened with one additional obliga- 
tion. The landlord has in very emphatical 
language been told by sub-section (2) of Sec- 
tion 12 that before he can proceed to in- 
stitute a suit for eviction of the tenant on 
the ground of non-payment of rent, he shall 
extend an opportunity to the tenant to make 
good the lapse or lapses committed by him 
till then. This special obligation is cast on 
the landlord in the negative text and it is one 
of the well-known canons of construction 
that when the Legislature expresses its intent 
in a negative tone, disabling one of the par- 
ties, that direction is mandatory in character. 
When the Legislature says that the suit fop 
recovery of possession on the ground of non- 
payment of rent shall not be instituted by the 
landlord unless requirement of that sub-sec- 
tion (2) of Section 12 is complied with, it is 
clear that the provisions of this sub-sec. (2) 
are mandatory. The purpose behind employ- 
ing this mandatory language is not far to 
seek. As said bv us above, the Legislature 
being conscious of the comparative lack of 
information and comparative law economic 
level of the tenant as compared to the pro- 
verbial higher economic and intellectual level 
of the landlords, has very categorically pro- 
vided that unless that obligation is met with 
and discharged by the landlord, his suit fon 
possession on the ground of ner-payment of 


rent shall be incompetent. P. N. Bhag- 
wati, J. of this Court, as he then was, in the 
celebrated case of Panchal Mohanlal Ishwar- 


20 Guj. 


das v. Maheshwari Mills Ltd., (1962) 3 Guj 
LR 574 has observed as follows :— 


“Sub-section (2) of Section 12 requires that. 


before a suit for recovery of possession can 
be instituted by the landlord against the 
tenant on the ground of non-payment of the 
standard rent or permitted increases, a notice 
in writing of the demand of the standard rent 
and permitted increases should be served on 
the tenant....... The notice contemplated by 
sub-sec. (2) of Section 12 must be a notice in 
writing and it must demand the standard 
rent or permitted increases from tenant. So 
long as the notice satisfies these two require- 
ments, it would be a valid and proper notice 
under sub-section (2) of Section 12.. ... ...” 
Conversely stated, it can be said that if the 
notice does not satisfy both the requirements, 
it shall not be a valid notice, because on the 
validity or otherwise of the notice depends 
the tenability or otherwise of the eviction 
proceedings. At page 602 of the aforesaid 
report, his Lordships has further observed as 
follows :— 


“The sole object of giving notice under 
sub-section (2) of Section 12 is to afford an 
opportunity (obviously an eleventh hour op- 
portunity) to the tenant to make good the 
default in payment of the standard rent or 
permitted increases so that the tenant can 
save the tenancy from the consequences of 
default by paying up the arrears of standard 
rent and permitted increases. This object 
would certainly be carried out if the notice 
given by the landlord to the tenant contains 
the demand of the standard rent and permit- 
ted increases... .. ieee 


5. In our opinion, therefore, the language 
of sub-section (2) of Section 12 in the con- 
text in which it has been placed and in the 
context of the avowed purpose of the legisla- 
ture, requires that the notice must contain a 
specific demand of rent. It must tell the 
tenant that this is the last opportunity afford- 
ed to the tenant to pay up the arrears. When 
the words of sub-section (2) of Section 12 

_lspeak of the words “demand in writing”, it 
is inevitable to hold that that demand must 
be there expressly. It cannot do to say for 
a Jandlord that if the statement of arrears is 
given in the notice, the tenant by necessary 
implication is told of the provisions of 
S. 12 (1) and also to the provisions of S. 12 (2) 
of the Rent act, and therefore tacitly 
called upon to pay arrears. The Legisla- 
ture, as we have stated above, was conscious 
of the comparatively more lack of knowledge 
on the part of the tenant and that is why the 
Legislature provided expressly that the notice 

; in writing must demand of the tenant the 
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arrears of rent. If there is only a bald state- 
ment of the amount of arrears of rent, an 
unwary tenant is likely to be misled into the 
belief that as he has been in arrears, say of 
six months or even of an year or two, his 
prospects are hopelessly and rudely marred 
and he has nothing to say himself against 
eviction. The Legislature wanted, therefore, 
that the tenant should know that the Legisla« 
ture has extended special kindness unto him 
and this kindness of the Legislature is ex- 
pressed through the obligation which the Le- 
gislature has imposed upon the landlord. It 
is for this purpose that the landlord has been 
enjoined upon to call upon the tenant to pay 
up the arrears, Not only that, but after call- 
ing upon the tenant to pay up the arrears, 
the landlord is further asked to wait for ons 
month from the date of the receipt of the 
notice by the tenant. In other words, the 
landlord is expected to wait for the full one 
month in order to see that the tenant avails 
himself of that extended benefit or opportu- 
nity and makes good the default. If the de- 
fault is made good within that month, the 
landlord cannot file the suit, even though the 
tenant was in arrears, say for three years op 
30 years. We, therefore, take into account 
the Legislative anxiety and also the Scheme 
of the Act and in this light also, the term 
“demand” is to be given its natural and 
ordinary meaning, which even otherwise 
would not have called for any other inter- 
pretation. It is the cardinal rule of inter- 
pretation that words should be given theiy 
normal and natural meaning. The word 
“demand” ordinarily cannot mean demand by 
implication or demand to be understood by 
a tenant in full know of legal implications, 
Even if there is such a remote possibility of 
the word ‘demand’ to be construed in the 
said manner, the legislative background and 
the purpose of the legislature would take 
away whatever such remote possibility might 
be there. If the text of sub-section (2) of 
Section 12 is in this way interpreted as sug- 
gested by Mr. Adhyaru the very Legislative 
object would be severely frustrated. We, 
therefore, find that the text of Section 12 (2) 
of the Bombay Rent Act admits of no othey 
interpretation. It casts an unalterable duty 
on the landlord to serve the tenant with a 
notice of express demand of rent and if there 
is no forthwith demand in the notice, the 
notice, could be said to be bad or invalid fog 
non-compliance with the mandatory require- 
ments of S. 12 (2) of the Act. 


6 In this connection, Mr. Adhyaru, the 
learned counsel for the opponent, had invited 
our attention to the judgment of the Delhi 
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High Court in the case of Ram Sarup v. 
Sultan Singh, (1977) 2 RCJ 552. In that case, 
Clause (a) of sub-section (1) of Section 14 of 
the Delhi Rent Control Act, 1958 had come 
up for consideration before the learned 
single Judge of that Court. The said clause 
is borrowed by us from the said reported 
judgment as follows :— 

“(a} that the tenant has neither paid nor 

tendered the whole of the arrears of the rent 
legally recoverable from him within two 
months of the date on which a notice of de- 
mand for the arrears of rent has been served 
on him by the landlord in the manner pro- 
vided in Section 106 of the Transfer of Pro- 
perty Act, 1882.” 
The learned Judge in that case has held that 
even if the notice does not expressly demand 
the payment of rent from the tenant, it would 
be a valid notice, if the demand is implied. 
Jn that case, the demand was taken as im- 
plied, because there was an earlier suit for 
rent filed in the competent Court. In our 
view, what has been observed by the Delhi 
High Court is difficult to be accepted by us. 
In the context of the legislative policy and in 
the context of the mandatory language em- 
ployed by the Legislature, it is difficult to 
say that there can be any tacit demand. The 
view of the Delhi High Court, even if justi- 
fied, is to be kept confined to the facts of 
that case, because there was already a de- 
mand from the tenant by the landlord in the 
form of a specific suit for realising arrears 
of rent. The Scheme of the Bombay Rent 
Act, and particularly Section 12 of the Act, 
is so clear and emphatic that it would admit 
of no other interpretation, in our view. 

7. We, therefore, hold that the notice like 
Ex. 25 on the record of this case, cannot be 
said to be a notice complying with the re- 
quirements of Section 12 (2) of the Bombay 
Rent Act. We express our view accordingly 
and direct the Office to place the matter 
before the learned single Judge for dealing 
with the matter finally as is deemed fit in ac- 
cordance with law. 

Ordered accordingly. 
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R. C. MANKAD, J. 
New Shorock Mills Division of Mafatlal 

Industries Ltd, Petitioner v. Somabhai 

Mathurbhai Patel, Respondent. 

Civil Revn. Appln. No. 2084 of 1981, D/- 

15-6-1982.* 

x Against order of B. M. Bhatt, Extra As- 
sistant Judge, Kheda at Nadiad in Civil 
Appeal No. 17 of 1980. 
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Civil P. C. (5 of 1968), 0. 7, R. 7 — 
Alternative relief — Suit for possession by 
plaintiff invoking ordinary civil jurisdictio ı 
of Court on ground of termination of licence 
on retirement of defendant from service — 
Finding of Court that defendant was not a 
licensee but a tenant from whom plaintiff 
could recover possession under relevant Rent 
Act — Alternative case under Rent Act not 
pleaded in suit but same not only admitted 
by defendant in written statement but ex- 
Pressly put forward as answer to plaintifs 
claim in suit. Held, in the circumstances, 
Court invested with jurisdiction under Rent 
Act could grant relief thereunder, notwith- 
standing that suit was instituted in exercise 
of its ordinary civil jurisdiction, (Bombay 
Rents, Hotel and Lodging House Rates Con- 
trol Act (57 of 1947), S. 13 (1) (£) and S. 28). 
AIR 1951 SC 177, AIR 1970 SC 102 and 
(1967) 8 Guj LR 897 (Guj), Rel. on; AIR 
1964 SC 1348, Disting. Judgment D/- 30th 
Sept. 1977 in Second Appeal No. 282 of 
1972 (Gui), Dissented from. 

(Paras 8, 19, 12) 


Cases Referred: Chronological Paras 
- (1977) Second Appeal No. 282 of 1972, D/- 
30-9-1977 (Guj) Il 
AIR 1970 SC 102 : (1970) 11 Guj LR 173 
8, 11 

(1967) 8 Guj LR 897 9 
AIR 1964 SC 1348 10 
AIR 1951 SC 177 : 1951 All LJ 64 6,7, 12 
Arun H. Mehta, for Petitioner; S. D. 


Patel, for Respondent. 

ORDER :— Can the petitioner, who by in- 
voking ordinary civil jurisdiction of the 
Court had sought possession of the premises 
in occupation of the respondent alleging that 
the respondent was a mere licensee whose 
licence was terminated, ask the Court to de- 
cree his claim for possession in exercise of 
jurisdiction conferred upon it under S. 28 
of the Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947 (hereinafter 
referred to as the “Act”) on the basis that 
relationship between it (petitioner) and the 
respondent was that of landlord and tenant 
governed by the provisions of the Act? I 
am called upon to answer this question in 
this revision application in the background 
of the following facts. 

2. Petitioner is a public limited Company. 
The respondent was in its employment and 
it is alleged that the respondent was given 
premises in one of the properties owned by 
the petitioner for his use and occupation as 
a licensee on account of his employment 
with the petitioner. The respondent retired 
from service and the petitioner terminated 
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the licence and called upon the respondent 
to hand over vacant possession of the pre- 
mises in his occupation (hereinafter referred 
to as the “suit premises”) to the petitioner on 
or before January 31, 1978. The respondent, 
however, failed to deliver possession of the 
suit premises to the petitioner. Petitioner, 
therefore, filed a suit being Regular Civil 
Suit No. 348 of 1978 in the Court of Civil 
Judge, Senior Division at Nadiad for recovery 
of possession of the suit premises from the 
respondent and mesne profits. The defence 
of the respondent was that he was a tenant 
and not a licensee as alleged by the peti- 
tioner in the suit premises. In substance the 
respondent’s contention was that he was a 
tenant entitled to the protection under the 
Act and the petitioner was not entitled to 
recover possession of the suit premises from 
him except as provided under the Act. It 
was further contended’ by the respondent 
that since the petitioner had invoked the 
ordinary civil jurisdiction of the Court, 
claiming possession of the suit premises on 
the ground of termination of the licence, the 


Court had no jurisdiction to decree the peti- 


tioner’s claim for possession, 


3. The learned trial Judge, by her judg- 
ment and decree dated December 31, 1979, 
upheld the respondent’s contention that he 
was petitioner’s tenant in the suit premises. 
She however, held that the petitioner was 
entitled to recover possession of the suit pre- 
mises from the respondent under Section 13 
(1) Œ) of the Act inasmuch as the suit pre- 
mises were let out to the respondent for use 
as a residence by reason of his being in the 
employment of the petitioner and the respon- 
dent had ceased to be in such employment 
on his retirement from the petitioner’s ser- 
vice. Consequently, the learned trial Judge 
decreed the petitioner’s suit. Feeling ag- 
grieved by the decree passed by the learned 
trial Judge, the respondent went in appeal 
before the District Court at Nadiad. The 
learned Extra Asstt. Judge, Nadiad, who 
heard the appeal, confirmed the finding of the 
learned trial Judge that the respondent was 
the petitioner’s tenant. He allowed the appeal 
and dismissed the petitioner’s suit holding 
that since the petitioner had failed to prove 
that the respondent was its licensee, no re- 
lief could have been granted to the petitioner. 
In other words, according to the learned 
Judge, once it is held that the respondent is 
a tenant and not the licensee as claimed by 
the petitioner, the case would be governed 
by the provisions of the Act and no decree 
could have been passed in the present suit, 
which was filed on the ground that the res- 
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pondent was petitioner’s licensee. Petitioner 
has preferred this revision application chal- 
lenging the view taken by the learned Judge. 

4. Mr. Arun H. Mehta, learned Counsel 
for the petitioner did not challenge the 
finding recorded by the lower Courts that the 
respondent was the petitioner’s tenant. In 
other words, he did not dispute that the 
agreement Exh. 27 which the petitioner had 
alleged to be a leave and licence agreement 
had created a lease in favour of the respon- 
dent. Mr. Mehta, however, submitted that 
the respondent’s suit cannot be dismissed 
merely because the respondent is held to be 
a tenant governed by the provisions of the 
Act and not a licensee as claimed by the 
petitioner. He submitted that the learned 
appellate Judge ought to have adjudicated’ 
the petitioner’s claim for possession in the 
light of the provisions of the Act. Accord- 
ing to Mr. Mehta, no question of jurisdic- 
tion of the trial Court would arise since the 
same Court, namely the Court of Civil Judge, 
Senior Division, at Nadiad was conferred 
jurisdiction under Section 28 of the Act to 
determine the claim for possession under the 
provisions of the Act. Therefore, submitted 
Mr. Mehta, the trial Court had rightly de- 
creed the petitioner’s suit in exercise of its 
power and jurisdiction under Section 28 of 
the Act and the learned appellate Judge erred 
in not examining the petitioner’s claim for 
possession in the light of the provisions of 
the Act. 

5. Mr. S. D. Patel, learned Counsel for 
the respondent, on the other hand, urged that 
the trial Court could not have exercised 
jurisdiction under Section 28 of the Act as 
the suit was not filed under the provisions of 
the Act. Mr. Patel submitted that the trial 
Court had entertained the suit of the peti- 
tioner in the exercise of its ordinary civil 
jurisdiction and not in exercise of the power 
or jurisdiction conferred upon it under S. 28 
of the Act and therefore, when it came to 
the conclusion that the petitioner had failed 
to establish that the respondent was its 
licensee, the only course open to the trial 
Court was to dismiss the petitioner’s suit. 
Mr. Patel submitted that it was never the 
case of the petitioner that the respondent 
was its tenant. The Court cannot grant re- 
lief to the petitioner on a case for which there 
was no foundation in the pleadings. In any 
case, the Court cannot, in exercise of its 
ordinary civil jurisdiction, decree the peti- 
tioner’s claim under the provisions of the 
Act. 

6 In Firm Sriniwas Ram Kumar v. 
Mahavir Prasad, AIR 1951 SC 177, the ap- 
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pellant plaintiff before the Supreme Court 
filed a suit for specific performance of con- 
tract of sale of a house. The defendants 
contended that they never agreed to sell thein 
house. According to them, they were in 
need of money and hence approached the 
plaintiff for a loan and the plaintiff advanced 
to them a sum of Rs. 30,000 carrying inter- 
est at 6 per cent per annum. It was entirely 
for facilitating payment of interest due on 
this loan and not in part performance of the 
contract of sale that the plaintiff was put in 
possession of the house. The learned trial 
Judge believed the case of the defendants 
that the plaintiff advanced a sum of Rupees 
30,000 to the defendants but this was by 
way of a Joan and not a part payment of the 
consideration money and dismissed the plain- 
tiff’s suit for specific performance but as the 
defendants admitted that they had taken an 
advance of Rs. 30,000 from the plaintiff, a 
money decree was passed in favour of the 
plaintiff and against the defendants for this 
sum of Rs. 30,000 with interest at 6 per cent 
per annum from the date of suit till realisa- 
tion. The plaintiff carried the matter in ap- 
peal before the High Court at Patna and the 
defendants also filed cross-objections chal- 
lenging the propriety of the money decree 
that was passed against him. The High 
Court agreed with the trial Judge in holding 
that the sum of Rs. 30,000 was advanced as 
a loan by the plaintiff to the defendants. 
However, the High Court took the view that 
the money decree granted against the defen- 
dants was not warranted in law as no case 
of a loan was made by the plaintiff in the 
plaint and no relief was claimed on that 
basis. Consequently, the High Court dis- 
missed the suit in its entirety and the decree 
for recovery of money that was made in 
favour of the plaintiff by the trial Court was 
set aside. It was against this decision of the 
High Court, that the appeal was preferred 
before the Supreme Court by the plaintiff. 
The Supreme Court held that the~- decision 
of the trial Court was right and that the 
High Court took an undoubtedly rigid and 
technical view in reversing this part of the 
decree of the trial Court. The Supreme 
Court observed: “It is true that it was no 
part of the plaintiff’s case as made in the 
plaint that the sum of Rs. 30,000/- was 
advanced by way of loan to the defendants, 
second party. But it was certainly open to 
the plaintiff to make an alternative case to 
that effect and make a prayer in the alter- 
native for a decree for money even if the 
allegations of the money being paid in pur- 
suance of a contract of sale could not be 


N. S. M. Divn., Mafatlal Industries Ltd. v. Somabhai 


The fact that such 
a prayer would have been inconsistent with | 
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established by evidence. 


the other prayer is not really material. A 
plaintiff may rely upon different rights alter- 
natively and there is nothing in the Civil 
P. C. to prevent a party from making two 
or more inconsistent sets of allegations and 
claiming relief thereunder in the alternative, 
The question, however, arises whether, in 
the absence of any such alternative case in 
the plaint it is open to the Court to giva 
him relief on that basis. The rule undoubt« 
edly is that the Court cannot grant relief to 
the plaintiff on a case for which there was 
no foundation in the pleadings and which 
the other side was not called upon op had 
an opportunity to meet. But when tha 
alternative case, which the plaintiff could 
have made, was not only admitted by the 
defendant in his written statement but was 
expressly put forward as an answer to the 
claim which the plaintiff made in the suit, 
there would be nothing improper in giving 
the plaintiff a decree upon the case which 
the defendant himself makes. A demand of 
the plaintiff based on the defendant’s own 
plea cannot possibly be regarded with sur- 
prise by the latter and no question of adduc- 
ing evidence on these facts would arise also 
they were expressly admitted by the defen- 
dant in his pleadings. In such circum 
stances, when no injustice can possibly re 
sult to the defendant, it may not be proper 
to drive the plaintiff to a separate suit.” 


7. In the instant case, the petitioner no 
doubt has not pleaded an alternative case to 
the effect that the respondent was its tenant. 
Petitioner sought to recover possession of 
the suit premises on the ground that the re- 
spondent was its licensee, and his licence to 
use and occupy the suit premises came to 
be terminated on his retirement from its 
service. It, however, cannot be gainsaid that 
the petitioner could in the alternative have 
pleaded that even if the relationship between 
it and the respondent was held to be that of 
a landlord and tenant governed by the pro- 
visions of the Act, it was entitled to recover 
possession of the suit premises from the re- 
spondent under S. 13 (1) (f) or any other 
relevant provision of the Act.» As observed 
by the Supreme Court in Mahavir Prasad’s 
case (AIR 1951 SC 177) (supra), the fact 
that such a prayer on the basis of relation- 
ship of landlord and tenant would have been 
inconsistent with the prayer for possession 
on the basis of relationship of. a licensor’ 
and licensee, is not really material. A plain- 
tiff may rely upon different grounds aler- 
natively and there is nothing in the Civil 


ee 
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Frovedure Code to prevent a party from 
making two or more inconsistent sets of 
allegations and claiming relief thereunder in 
the alternative. As observed by the Supreme 
Court, the question is whether in the absence 
of any such alternative case in the plaint, it 
fs open to the Court to give the plaintiff 
relief vn that basis. The rule undoubtedly 
is that the Court cannot grant relief to the 
plaintiff on a case for which there was no 
foundation in the pleadings and which the 
other side was not called upon or had an 
opportunity to meet; but when the alterna- 
tive case, which the petitioner could have 
pleaded was not only admitted by the re- 
spondent in his written statement, but was 
expressly put forward as an answer to the 
claim which the petitioner made in the suit, 
there would be nothing improper in giving 
the petitioner a decree upon the case which 
the respondent himself makes. Petitioner 
could, in the alternative have pleaded that 
the respondent was its tenant and prayed 
for possession of the suit premises on the 
ground that it was entitled to recover posses- 
sion of the suit premises under the provi- 
sions of the Act. In the facts and circum- 
stances of the case, when no injustice can 
possibly result to the respondent, it may not 
be proper to drive the petitioner to a sepa- 
rate suit, 


8. The question, however, still remains: 
whether the petitioner who had claimed pos- 
session of the suit premises by invoking 
ordinary civil jurisdiction of the Court, can 
in the alternative, plead that the respondent 
was its tenant and claim possession of the 


suit premises under the provisions of the 
Act. In other words, the question is whe- 
ther the Court, whose ordinary civil juris- 


diction is invoked, can exercise jurisdiction 
conferred upon it under Sec. 28 of the Act 
and decree the petitioner’s claim for posses- 
sion in the light of the provisions of the Act. 
In Khemchand v. Mohmadbhai, (1970) 11 
Guj LR 173:(AIR 1970 SC 102), the 
Supreme Court rejected the contention that 
Section 28 of the Act sets up mew set of 
Courts with special powers and jurisdiction. 
It was held that Sec. 28 merely confers upon 
the existing Courts exclusive jurisdiction in 
respect of the matters relating to the posses- 
sion of the premises and recovery of rent 
und to determine the claims and questions 
arising under the Act. On that account, it 
does not become a special Court. It is a 
Court which is competent to exercise all the 


powers which are conferred upon it by vir- 
tue of its ctnstilution under the Statute 
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which governs it. The question which arose 
before the Supreme Court was whether the 
Court of Small Causes at Ahmedabad, while 
exercising jurisdiction conferred upon it 
under Sec. 28 of the Act, was competent to 
issue distress warrant in exercise of power 
conferred by Sec. 53 of the Presidency Small 
Cause Courts Act 1882. It was in the con- 
text of this question that the Supreme Court, 
as pointed out above, held that Section 28 
does not set up a new set of Courts with 
special powers and jurisdiction but merely 
confers upon the existing Court an exclusive 
jurisdiction in respect of matters relating to 
possession of premises etc. and the questions 
arising under the Act. The Supreme Court 
held that the Court of Small Causes at 
Ahmedabad had, therefore, power to issue 
distress warrant and that power could be 
exercised even in respect of the suits and 
proceedings which were exclusively triable 
by it by virtue of the provisions of the Act. 
Applying the ratio of the decision of the 
Supreme Court in Khemchand’s case (supra), 
there is no doubt that the trial Court was 
competent to pass appropriate orders in 
exercise of the powers and jurisdiction con- 
ferred upon it under Sec. 28 of the Act even, 
in respect of the suits and proceedings of 
which it was seized in exercise of its ordi- 
nary civil jurisdiction. In other words, the 
trial Court, while exercising its ordinary 
civil jurisdiction, could exercise powers con- 
ferred upon it under Sec. 28 of the Act. 
There are no two different Courts operating 
in different fields. It is the same Court, 
which is conferred jurisdiction to exercise 
ordinary civil jurisdiction and the jurisdic- 
tion under Sec. 28 of the Act. Since the 
same Court was exercising ordinary civil 
jurisdiction and the jurisdiction under Sec- 
tion 28 of the Act, the petitioner could have 
pleaded an alternative case that the respon- 
dent was its tenant and prayed for recovery 
of possession of the suit premises on any 
ground available to it under the provisions 
of the Act. There is nothing in law which 
precludes the petitioner from raising such 
an alternative plea and seeking assistance of 
the Court for grant of the relief in exercise 
of the powers and jurisdiction conferred 
upon it under Section 28 of the Act, 


9. The view which I am inclined to take 
derives support from a decision of this Court 
in Narayanprasad Haribhai Majumdar v. 
Merubhai Rayabhai, (1967) 8 Guj LR 897. 
In that case, the question which came up 
for consideration before the Court was whe- 
ther the Agricultural Lands Tribunal con- 
stituted under the Bombay Tenancy and 
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Agricultural Lands Act, 1948 (hereinafter 
referred to as the “Tenancy Act”) had juris- 
diction to determine the question whether a 
person is a tenant or not. Jurisdiction of 
the Agricultural Lands Tribunal to deter- 
mine that question was excluded by neces- 
sary implication by S. 70 (b) of the Tenancy 
Act, but the notification dated 9th July, 1960, 
made a vital difference in the position and 
by reason of the notification, the Agricul- 
tural Lands Tribunal was invested with juris- 
diction to determine the above question. 
The notification conferred power on the 
Agricultural Lands Tribunal to discharge the 
functions of a Mamlatdar within the area 
over which it had jurisdiction. After the 
issue of the notification, the Agricultural 
Lands Tribunal was clothed with the powers 
of the Mamlatdar, and the Agricultural 
Lands Tribunal had jurisdiction to decide 
all questions which could be decided by the 
Mamlatdar, including the question whether 
a person is a tenant or a protected tenant 
or a permanent tenant under S. 70 (b) of 
the Tenancy Act. It was held by this Court 
that the Agricultural Lands ‘Tribunal had 
jurisdiction to decide whether a person is a 
protected tenant or a permanent tenant, 
when such a question arises in a proceeding 
under Sec. 32-G of the Tenancy Act and an 
application under Sec. 71 of the said Act 
was not necessary for determination of that 
question. In other words, when the same 
authority was exercising powers and func- 
tions of the Agricultural Lands Tribunal 
and the Mamlatdar and a question which 
was required to be decided by the Mamlat- 
dar arises before it in a proceeding pending 
before it, as Agricultural Lands Tribunal, it 
was competent for it to decide such a ques- 
tion. A fortiori, the Court entertaining a 
suit in exercise of its ordinary civil jurisdic- 
tion, can determine questions arising under 
the Act, if it is conferred ~ with jurisdiction 
to deal with and determine the questions 
arising under the Act. 


10. Mr. S. D. Patel, learned counsel for 
the respondent, however, strongly relied on 
a decision of the Supreme Court in Raizada 
Topandas v. M/s. Gorakhram Gokalchand, 
AIR 1964 SC 1348, and urged that if a plain- 
tiff frames his suit in a manner not war- 
ranted by facts and goes for his relief to a 
Court which cannot grant him relief on the 
true facts, he will have his suit dismissed. 
The petitioner in the instant case came to 
the Court and sought relief on the ground 
that the respondent was a licensee and he 
had become liable to hand over possession 
of the suit premises as his licence was ter- 
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minated. It was on account of the allega- 
tions made in the plaint that the petitioner 
had instituted the suit in the trial Court in 
exercise of its ordinary civil jurisdiction, 
Mr. Patel submitted that the petitioner can 
succeed only if it establishes the facts on the 
basis on which it approached the Court for 
the relief, If it fails to establish these facts, 
it must fail and its suit deserved to be dis- 
missed. It cannot take shelter under the 
defence of the respondent and pray for relicf 
of possession, contending that even if the 
respondent was a tenant governed by the 
provisions of the Act, it was entitled to 
claim possession from him. According to 
Mr. Patel a suit which is essentially one be- 
tween the landlord and tenant does not 
cease to be such a suit merely because the 
defendant denies the claim of the plaintiff. 
In the same way, a suit which is not be- 
tween the landlord and tenant, and in which 
judging by the plaint no claim or question 
arises out of the Rent Act or any of its pro- 
visions does not become a suit covered by 
the provisions of S. 28 of the Act as soon 
as the defendant raises a contention that he 
is a tenant. Therefore, according to Mr. 
Patel, in order to be entitled to a decree for 
possession, it was incumbent upon the peti- 
tioner to prove the case set up in the plaint, 
and if it fails to do so, as held by the learn- 
ed appellate Judge, its suit deserved to be 
dismissed. I am afraid, the ratio of the 
decision of the Supreme Court in Topan- 
das’s case does not advance the respondent’s 
case any further. The question before the 
Supreme Court in that case was entirely 
different. In that case, the respondent be- 
fore the Supreme Court had instituted a suit 
in the Bombay City Civil Court in which it 
appears to have asked (i) for a declaration 
that it was in lawful possession of a shop in 
Mulji Jetha Market; and that the appellants 
or their family members, servants or agents 
had no right to enter into or remain in pos- 
session of the said shop; (ii) for an injunc- 
tion restraining the appellants, their family 
members, servants and agents from entering 
into the said shop; and (iii) for an amount 
of commission payable to it under an agree- 
ment dated June 23, 1955. The plaint pro- 
ceeded on the footing that during the period 
of the agreement the appellants were mere 
licensees and after expiry of the agreement, 
they were trespassers, and had no right to 
be in the shop. Plaint in terms negatived 
any relationship of landlord and tenant be- 
tween the parties to the suit. The substan- 
tial defence of the appellants was that the 


respondent had sublet the shop to the appel- 
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lants at a monthly rent of Rs. 500/-. In 
other words, according to the appellants, the 
true relationship between the parties was 
that of a landlord and tenant. On these 
averments in the written statement, the ap- 
pellants took the plea that the question in- 
volved in the suit related to the possession 
of the premises as between the landlord and 
his tenant and the Court of Small Causes 
Bombay alone had the jurisdiction to try 
the suit. The Supreme Court upholding the 
decision of the High Court, held that in 
order to decide whether a suit comes within 
the purview of Sec. 28 of the Act what must 
be considered is what the suit as framed in 
substance is and what the relief claimed 
therein is. If the suit as framed is bya land- 
lord or a tenant and the relief asked for is 
in the nature of claim which arises out of 
the Act or any of its provisions, then only 
and not otherwise will it be covered by Sec- 
tion 28. It was in that context that the 
Supreme Court approved the following ob- 
servations of the High Court (at p. 1354): 


“A suit which is essentially one between 
the landlord and tenant does not cease to 
be such a suit merely because the defendant 
denies the claim of the plaintiff. In the 
same way, a suit which is not between the 
landlord and tenant and in which judging 
by the plaint no claim or question arises 
out of the Rent Act or any of its provisions 
does not become a ‘suit covered by the pro- 
visions of Sec. 28 of the Act as soon as the 
defendant raises a contention that he is a 
tenant,” 


The Supreme Court, therefore, held that in 
view of the averments made and relief claim- 
ed in the plaint, the City Civil Court had 
jurisdiction to entertain the suit. The 
Supreme Court has no doubt observed in its 
decision that if a plaintiff frames his suit in 
a manner not warranted by facts and goes for 
his relief toa Court which cannot grant him 
relief onthe true facts, he will have his suit 
dismissed. But Iam unable to see how these 
observations can be of any assistance to the 
respondent. On the contrary, these observa- 
tions indicate that if the plaintiff has gone 
for his relief to the Court which could grant 
him relief on the true facts, he could be 
| granted relief. In the instant case, the peti- 
‘tioner approached the Court which exercises 
both ordinary civil jurisdiction and jurisdic- 
tion conferred on it under Sec. 28 of the 
Act. Consequently, if on the true facts, the 
petitioner is entitled to a relief of possession 
under the provisions of the Act, the Court 
[would be competent to grant such relief in 


N. S. M. Divn., Mafatlal Industries Ltd. v. Somabhai 


A-L R. 


exercise of its jurisdiction under Section 28 
of the Act. 


lis The next judgment on which Mr. 
Patel relied was decision of M. C. Trivedi, J. 
in Second Appeal No, 282 of 1972 decided 
on Sept. 23/30, 1977. Relying on this deci- 
sion, Mr. Patel urged that even if the Court 
exercising ordinary civil jurisdiction is in- 
vested with jurisdiction under Sec. 28 of the 
Act, the suit instituted in the Court in exer- 
cise of its ordinary civil jurisdiction cannot 
be disposed of by that Court in exercise of 
its jurisdiction under Sec. 28 of the Act. It 
was urged that if the ratio of the decision 
of M. C. Trivedi, J. is applied to the facts 
of the instant case, the plaint should be 
ordered to be returned to the petitioner for 
presentation to the Court in exercise of its 
jurisdiction under Sec. 28 of the Act. The 
decision of M. C. Trivedi, J., undoubtedly 
Supports the view canvassed by Mr. Patel, 
but I find that the attention of M. C. 
Trivedi, J. was not drawn to the decision of 
the Supreme Court in Khemchand’s case 
(AIR 1970 SC 102) (supra). In my opinion, 
the view taken by M. C. Trivedi, J. that there 
were two Courts — one exercising ordinary 
civil jurisdiction and another exercising juris- 
diction under S. 28 of the Act, though pre- 
sided over by the same Judge — with respect, 
does not seem to be correct. As held by the 
Supreme Court, S. 28 merely confers upon 
the existing Courts exclusive jurisdiction in 
Tespect of the matters relating to possession 
of the premises and recovery of rent and to 
determine the claims and questions arising 
under the Act. I, therefore, find myself un- 
able to agree with the view taken by M. C. 
Trivedi, J. Since the question is directly 
covered by the decision of the Supreme 
Court, I do not see any reason to make a 
reference to a larger Bench as suggested by 
Mr. Patel. 


12. It was open to the petitioner to plead 
an alternative case that the respondent was 
its tenant and it was entitled to recover pos- 
session of the suit premises from him under 
the provisions of the Act. As in the case 
of Mahavir Prasad (AIR 1951 SC 177) 
(supra), alternative case which the petitioner 
could have made was not only admitted by 
the respondent in his written statement, but 
was expressly put forth as an answer to the 
claim which the petitioner made in the suit, 
Therefore, there would be nothing improper 
in giving petitioner a decree upon the case 
which the respondent himself makes. When 
no injustice can possibly result to the respon- 
dent, there is no point in driving the peti- 
tioner to a separate suit. 
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13. In the light of the above discussion, 
it must be held that the petitioner is entitl- 
ed to claim a decree for possession, if he is 
so entitled under S. 13 (1) (f) orany other rel- 
evant provisions of the Act. The learned 
appellate Judge has, therefore, committed 
grave error of law in non-suiting the peti- 
tioner on the ground that it has failed to 
prove the facts stated in the plaint on the 
basis of which it had sought the relief of 
possession of the suit premises. The learn- 
ed appellate Judge ought to have adjudicat- 
ed the petitioner’s claim for possession of 
the suit premises in the light of the provi- 
sions of the Act. I, however, find that the 
learned appellate Judge has not considered 
the petitioner’s claim for possession on 
merits under the provisions of the Act. 
Therefore, the proper course to adopt is to 
send the matter back to the learned appellate 
Judge for redeciding the claim of the peti- 
tioner for possession of the suit premises in 
accordance with the provisions of the Act. 

14, In the result, this revision application 
is allowed. The judgment and order passed 
by the learned Extra Assistant Judge, 
Nadiad, dismissing the petitioner’s suit are 
set aside and the matter is remanded to 
the Appellate Court for fresh disposal in 
accordance with law in the light of the ob- 
servations made above. 

15. Rule made absolute with no order as 
to costs. 

Revision allowed. 
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J. M. Panchal and N. N. Prajapati, for 
Petitioner; B. J. Shelat; for Respondent. 

ORDER :— The petitioner is a tenant who 
has been unsuccessful in both the Courts 
below (and?) has come by way of this revi- 
sion petition under Section 29 (2) of the Bom- 
bay Rents, Hotel and Lodging House Rates 
Control Act, 1947 (hereinafter referred to as 
‘the Act’). 5 

2. Opponent-landlady filed H. R. P. Suit 
No. 1749 of 1974 in the Court of Small 
Causes at Ahmedabad on various allegations 
against the petitioner to get a decree of evic- 
tion in her favour. Though she was non- 
suited on almost all the grounds, the suit was 
decreed in her favour on tbe ground of non- 
payment of rent. Initially it was the case 
that the petitioner-tenant was given the pre- 
mises on leave and licence basis and, there- 
fore, there was no relationship of landlord 
and tenant, but ultimately it was conceded 
that the petitioner became the tenant and the 
proceedings went on under the Act, The suit 
premises were given to the petitioner under 
an agreement dated 10-3-1972 at the monthly 
rent of Rs. 90/- for a period of one year. The 
plaintiff-landlady came out with many 
grounds for eviction to which I have already 
referred to, but ultimately the dispute, so far 
as this revision petition is concerned, remains 
about the decree for eviction on the ground 
of non-payment of rent. 

3. Mr. J. M. Panchal, learned Advocate 
for the petitioner, raised three-fold conten- 
tions. His first contention is that the peti- 
tioner is not liable to be evicted because the 
notice given for demanding the rent required 
to be issued under Section 12 of the Act is 
not legal and valid. 

x x x x x 

4. Now, taking the first ground, it is the 
submission of Mr. Panchal that under Sec- 
tion 12 of the Act, a landlord is not entitled 
to the recovery of possession of any premises 
so long as the tenant pays, or is ready and 
willing to pay, the amount of standard rent 
and permitted increases, if any. This is the 
requirement of Section 12 (1) of the Act. 
Sub-section (2) of Section 12 of the Act also 
Provides that no suit for recovery of posses- 
sion shall be instituted by a landlord against 
a tenant on the ground of non-payment of 
the standard rent or permitted increases due, 
until the expiration of one month next after 
notice in writing of the demand of the stan- 
dard rent or permitted increases has been 
served upon the tenant in the manner pro- 
vided in Section 106 of the Transfer of Pro- 
perty Act, 1882. It is, therefore, the submis- 
sion of Mr. Panchal that if the tenant is ready 
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and willing to pay the amount of standard 
rent and permitted increases, then the land- 
lord is not entitled to file a suit. If some- 
how or the other, the landlord considers that 
the amount of standard rent or permitted in- 
creases is not paid, then he must give a notice 
in writing of the demand of the standard rent 
and permitted increases. If he does not give 
such a notice, then he is not entitled to file 
a suit for eviction. Of course, Mr. Panchal 
fairly conceded that notice has been given by 
the landlady and it is Ex. 71 dated 16-1-1974. 
His submission is that this notice is not as re- 
quired under Section 12 (2) of the Act, 
meaning thereby, demanding the amount of 
standard rent or permitted increases due from 
the tenant and giving him last opportunity 
to make payment. This argument is ad- 
vanced by Mr. Panchal on the strength of 
the decision of a Division Bench of this 
Court, consisting of N. H. Bhatt and I. C. 
Bhatt, JJ.) in Khimji Bhimji Majithia v. Tara- 
ben Lalji Soni, 1982 (2) 23 Guj LR 114: 
AIR 1983 Guj 18). The Division Bench, 
by considering the provisions of S. 12 (2) of 
the Act, specifically observed : 

“The landlord has, in very emphatical 
language, been told by sub-section (2) of Sec- 
tion 12 of the Bombay Rent Act that before 
he can proceed to institute a suit for evic- 
tion of the tenant on the ground of non-pay- 
ment of rent, he shall extend an opportunity 
to the tenant to make good the lapse or 
lapses committed by him till then. This spe- 
cial obligation is cast on the landlord in the 
negative text and it is one of the well-known 
canons of constructions that when the Legis- 
lature expresses its intent in a negative tone, 


disabling one of the parties, that direction is 


mandatory in character. When the legisla- 
ture says that the suit for recovery of posses- 
sion on the ground of non-payment of rent 
shall not be instituted by the landlord unless 
requirement of that sub-section (2) of Sec- 
tion 12 is complied with, it is clear that the 
provisions of this sub-section (2) are manda- 
tory. Therefore, it can be said that if the 
notice does not satisfy both the requirements, 
it shall not be a valid notice, because on the 
validity or otherwise of the notice depends 
the tenability or otherwise of the eviction 
proceedings. 


Therefore, the language of sub-section (2) 
of Section 12 of the Act in the context in 
which it has been placed and in the context 
of the avowed purpose of the legislature, re- 
quires that the notice must contain specific 
demand of rent. It must tell the tenant that 
this is the last opportunity afforded to the 
tenant to pay up the arrears.” 
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It is the submission of Mr. Panchal, there- 
fore, that these two requirements are that 
first of all it must be a notice of specific de- 
mand, and secondly, it must mention that 
this is the last opportunity afforded to the 
tenant to pay up the arrears, 

5. My attention has been drawn to Exhi- 
bit 71, the suit notice given by the landlady 
to the petitioner-tenant. In this Ex. 71 there 
is a specific averment: 

[Original in vernacular is omitted—Ed_] 
This notice clearly directs the tenant to pay 
the standard rent and permitted increases 
due and demand is made for that rent and if 
the amount is not paid, then the landlady 
will take necessary steps for eviction, etc. It 
is not in dispute that the suit is filed after 
the expiry of the period of one month after 
receipt of the notice. The contention of Mr. 
Panchal, however, is that in this notice it has 
not been specifically mentioned that this is 
the last opportunity given to the tenant to 
pay up the arrears. etc. Thus, according to 
him, this notice is not legal. 

6. This is really an ingenious argument 
advanced by Mr. Panchal, just trying to read 
something more from the aforesaid decision 
of the Division Bench of this Court. The 
judgment in fact does not state that it is 
necessary that in the notice the landlord must 
mention that this is the last chance given. 
What the judgment says is that there should 
be demand of standard rent and permitted 
increases due and without such demand it 
cannot be said to be a notice under S. 12 (2) 
of the Act and nothing more. What the 
Court considered is that even though a tenant 
may be a contumacious defaulter who had 
not paid rent for three years or thirty years, 
still however, it is not open to the landlord 
to file a suit for eviction on the ground of 
non-payment of rent unless the landlord 
affords last opportunity to the tenant by 


‘giving him notice demanding the amount of 


standard rent and permitted increases due, 
and even then if the tenant does not pay that 
amount within a period of one month of the 
receipt of the notice, then and then only the 
landlord gets a right to file a suit for posses- 
sion. If no such notice is given, meaning 
thereby, if no last opportunity to the tenant 
is given.to make good the defaults commit 
ted by him, then the landlord cannot file a 
suit. The ratio of the judgment is to declare 
a law that even if the tenant may be a de- 
faulter for a number of months or years, the 
landlord cannot file straightway the suit for 
eviction on the ground of non-payment of 
rent, but only after notice, as required under 
Section 12 (2) of the Act, is given. It is not 


1983 


the intention of the Division Bench of this 
Court to import something more than what 
has been enacted in Section 12 (2) of the Act 
and require the landlord to state in specific 
words that this is the last opportunity given 
to the tenant. The ultimate intention of the 
Legislature is that the landlord should give 
last opportunity to the tenant to pay the 
arrears of rent and not that the last opportu- 
nity should be mentioned in so many words 
that this is the last opportunity given. 


7. It should be noted that in case of 
Khimji Bhimji Majithia (AIR 1983 Guj 18) 
(supra) the matter went before the Division 
Bench of this Court because a reference wag 
made whether a notice given by the landlord 
under Section 12 (2) of the Act precedent to 
the filing of the suit for possession on the 
ground of non-payment of rent must or must 
not contain a specific demand of the arrears 
of rent. This question was answered in the 
affirmative by the Division Bench observing 
that the notice must contain a specific de- 
mand of rent. When this requirement of 
specific demand of arrears of rent was con- 
sidered by the Division Bench, it in terms 
considered that the legislature has provided 
for the last opportunity to be given to the 
tenant by such a notice, and not that such 
a last opportunity should be mentioned in so 
many words in the notice itself. Of course, 
in para. 5 the Division Bench observed; 


“In our opinion, therefore, the language 
of sub-section (2) of Section 12 in the con- 
text in which it has been placed and in the 
context of the avowed purpose of the Legisla- 
ture, requires that the notice must contain a 
specific demand of rent.” 

Mr. Panchal has laid stress on the further 
observations, which are as follows: 

sa . It must tell the tenant that this 
is the last opportunity afforded to the tenant 
to pay up the arrears.” 


The Division Bench further considered that 
when the words of sub-section (2) of S. 12 
of the Act speak of the words “demand in 
writing”, it is inevitable to hold that that de- 
mand must be there expressly. So, the stress 
fs on the demand in writing of the amount 
of standard rent and permitted increases due 
and this demand is by way of last opportu- 
nity. But it can never be said that the inten- 
tion of the Division Bench was to say that 
the notice must mention in so many 
words that this is the last opportunity afford- 
ed to the tenant to pay the arrears. Even if 
such words are not stated, it can well be 
said that if the tenant would not pay the 
amount of arrears, etc., the landlord would 
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file a suit for eviction and that action would 
definitely show that that was the opportunity 
given to the tenant. So, what the decision 
of the Division Bench of this Court requires 
is that for giving a valid notice under Sec- 
tion 12 (2) of the Act, there should be a 
specific demand in writing of the amount of 
standard rent or permitted increases, and 
that notice should be served upon the tenant 
in the manner provided in Section 106 of the 
Transfer of Property Act, and nothing more. 
It, therefore, does not require that the notice 
must mention also that this is the last op- 
portunity given to the tenant, and if no such 
mention is made, the notice as required under 
Section 12 (2) of the Act would not be legal 
and valid. It should be noted that the notice 
which was given in the case of Khimji Bhimji 
(AIR. 1983 Guj 18) (supra) never demanded 
the amount of arrears, What the Division 
Bench considered is that the Legislature has 
expressed its special kindness through this 
provision and this kindness of the Legislature 
is expressed through the obligation which the 
Legislature has imposed upon the landlord, 
and it is for this purpose that the landlord 
has been enjoined upon to .call upon the 
tenant to pay up the arrears. Not only that, 
but after calling upon the tenant to pay up 
the arrears, the landlord is further asked to 
wait for one month from the date of the re- 
ceipt of the notice by the tenant. The Division 
Bench further observed that in other words, 
the landlord is expected to wait for the full 
one month in order to see that the tenant 
avails himself of that extended benefit or op- 
portunity and makes good the default. If 
the default is made good within that month, 
the landlord cannot file the suit even though 
the tenant was in arrears, say for three years 
or thirty years. So, this was merely an op- 
portunity to be given by the landlord to the 
tenant and not that it must be mentioned in 
the notice that that was the last opportunity. 
Under these circumstances, when the demand 
is made by the landlady in notice Ex. 71, il 
cannot be said that as specific words are not 
there that this was the last opportunity, the 
notice should be considered to be bad. So, 
on this count, I do not think that Mr. Pan- 
chal has any case. 


8 to 15. x x x x x 


16. Rule is discharged. Interim relief 
granted, is vacated, 


Revision dismissed. 
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Mahendralal Kanaiyalal and another, Ap- 
pellants v. The Additional Special Land 
Acquisition Officer and another, Respon- 
dents. 

First Appeals Nos. 429 to 434 and 951 to 
955 of 1975 with Cross Objections and F. A. 
No. 1067 of 1975, DJ- 1-7-1982.+* 


Bombay Town Planning Act, 1954 (27 of 
1955), Ss. 11, 84, Schedule — Applicability 
— Land reserved not for Local Authority 
but for Gujarat Housing Board — No sub- 
sequent change in public purpose — Sec- 
tions 11 and 84 have no application and ques- 
tion of applying Schedule and giving benefit 
of notification under S. 6 of L. A. Act could 
not arise. 


- Tt is abundantly clear from reading of 
Ss. 11 and 84 of the Bombay Town Plan- 
ning Act with the Schedule, that the benefit 
of notification under S. 6 of the Land Acqui- 
sition Act could only be availed of by the 
claimants if the acquisition is by a local au- 
thority or the State Government changes the 
public purpose and after changing the pur- 
pose, issues a noticatifion under S. 6 of the 
Act, but if the State Government does not 
change the purpose and the purpose remains 
the same as in this case and the Gujarat 
Housing Board for whose benefit the lands 
were reserved, they only get the lands but 
the purpose cannot be said to have been 
changed and therefore it is neither a change 
in purpose nor an acquisition by a local au- 
thority and therefore Ss. 11 and 84 of the 
Act would not apply and when Ss. 11 and 
84 of the Act do not apply, the question of 
applying the Schedule does not arise. Hence 
claimants would not be entitled to get com- 
pensation at the market rate as on the date 


of issuance of S. 6 notification. (Para 5) 
Cases Referred: Chronological Paras 
AIR 1969 SC 634 5 
AIR 1968 SC 303 5 


V. S. Parikh, C. M. Trivedi, J. M. Patel 
for M. M. Patel, B. K. Amin and M. G. 
Amin, for Appellants; R. M. Vin, Govt. 
Pleader and Miss. Smita Shah for Suresh A. 
Shah, for Respondents. 


*Only portions approved for reporting by 
High Court are reported here, 


**Against decision of R. J. Shah, J., 6th 
Court, City Civil Court, Ahmedabad in 


Compensation Case No. 38 of 1973. 
JZ/KZ/E359/82/VRK/RSKi 


Mahendralal v. Addi. Spl. Land Acquisition Officer 


A LR. 


TALATI, .:— tl and2. x x X X 

3. We may mention that a common law 
point was raised on behalf of the appellants 
and it was submitted that the market rate 
should be considered as it prevailed on the 
date on which the notification under S. 6 of 
the Land Acquisition Act, 1894 was issued. 
Here we may repeat and mention that noti- 
fication under Sec. 4 of the Land Acquisition 
Act, 1894, was issued on 20th Nov., 1969 
while notification under S. 6 of the Land 
Acquisition Act, 1894, was issued on 9th Sep- 
tember, 1971. There was thus a difference 
of a fairly long period and therefore this 
point was vehemently urged and using one 
date or the other was bound to make some 
difference in regard to the market rate ac- 
cording to the submissions. Therefore it is 
necessary to decide this question first. 

4. We have already stated that while pre- 
paring the development plan, reservation was 
made under Section 7 (d) of the Bombay 
Town Planning Act, 1954, for the purpose of 
Gujarat Housing Board. On behalf of the 
appellants it was submitted that in view of 
Section 11 of the Act which is required to 
be read with the schedule, the appellants 
would be entitled to get the market rate as 
on the date of the issuance of notification 
under Section 6 of the Land Acquisition Aot, 
1894. To determine this question it is neces- 
sary to reproduce Section 11 of the Act 
which runs as under: 

“11.(1) The local authority may acquire 
any land designated in the development plan 
for a purpose specified in Clauses (b), (c), (d) 
or (e) of Section 7 either by agreement; on 
under the Land Acquisition Act, 1894. 

(2) If the land is acquired under the Land 
Acquisition Act 1894, the provisions of the 
said Act as amended by the Schedule to this 
Act shall apply to the determination of com- 
pensation for the acquisition of such land. 

(3) If the designated land is not acquired 
by agreement within ten years from the date 
specified under sub-section (3) of Section 10 
or if proceedings under the Land Acquisi- 
tion Act, 1894, are not commenced within 
such period, the owner or any person inter- 
ested in the land may serve notice to the 
focal authority and if within six month from 
the date of the service of such notice the 
land is not aequired or no steps as aforesaid 
ere commenced for its acquisition, the de- 
signation shall be deemed to have lapsed.” 
“Local authority” is defined by Section 2 (4) 
of the Bombay Town Planning Act, 1954 
which runs as under :— 

2. (4) “Local authority? means a munici 
pal corporation constituted under the Bom- 
bay Provincial Municipal Corporation Act, ; 
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1949, or a municipality constituted or deem- 
ed to be constituted under the Gujarat 
Municipalities Act, 1973 and includes also— 

(a) a committee appointed for a notified 
area under the Bombay District Municipal 
Act, 1901, which is permitted in this behalf 
by the State Government to exercise the 
powers of a local authority under this Act; 

(b) a gram or nagar panchayat constituted 
or deemed to be constituted under the 
Gujarat Panchayats Act, 1961 which is per- 


mitted in this behalf by the State Govern-. 


ment to exercise the powers of a local auth- 
ority under the Act.” 


§. Before we go to the Schedule, it is also 
necessary to reproduce Section 84 of the Act 
which runs as under :-— 


“84. (1) If at any time the State Govern- 
ment is of opinion that any land included in 
a town planning scheme is needed for a pub- 
lic purpose other than that for which it is 
included in the scheme, it may make a de- 
claration to that effect in the Official Gazette 
Ín the manner provided in Section 6 of the 
Land Acquisition Act, 1894. The declara- 
tion so published shall, not withstanding any- 
thing contained in the said Act, be deemed 
to be a declaration duly made under the said 
section, 

(2) On the publicaticn of a declaration 
under sub-section (1), the Collector shall pro- 
ceed to take order for the acquisition of the 
land and the provisions of the Land Acquisi- 
tion Act, 1894, as amended by the Schedule 
to this Act shall, so far as may be, apply to 
the acquisition of the said land. 


(3) In the proceedings under the Land Ac- 
quisition Act, 1894, the local authority con- 
cerned shall be deemed to be a person inter- 
ested in the land acquired and in determining 
the amounts of compensation to be awarded 
to the local authority the Collector or the 
Court, as the case may be, may take into con- 
sideration the value, if any, paid by the local 
authority for the acquisition of the said land 
under Section 81 or otherwise and the pro- 
portionate cost of the scheme, if any, incurred 
by the local authority and rendered abortive 
by reason of the variation of the scheme on 
account of such acquisition. 


(4) On the land vesting in the Government 
under Section 16 or 17 of the Land Acquisi- 
tion Act, 1894, as the case may be, the 
scheme shall be deemed to have been suitably 
varied by reason of acquisition of the land.” 
The reproduction of the above two sections 
is necessary because when one goes to the 
Schedule one finds that the Schedule of the 
Land Acquisition Act, 1894, stands amended 
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as per Sections 11 and 84 and the schedule 


reads as under: 
SCHEDULE 


(See Sections 11 and 84) 


Amendments to the Land Acquisition Act, 
1894, 

1. For Section 23 of the Land Acquisition 
Act, 1894 (hereinafter called the “said Act”, 
the following shall be substituted, namely :— 

“23. (1) In determining the amount of com- 
pensation to be awarded for the land or any 
interest therein acquired under this Act, the 
Court shall take into consideration the fol- 
lowing :— 

(1) the market value at the date of the 
publication of the declaration under Section 6 

” 

Now the whole argument is based on the 
amendment by the Schedule so far as the 
Land Acquisition Act, 1894, is concerned and 
in particular Section 23 of that Act. The 
difficulty which the appellants experienced at 
the time of advancing that argument was 
that Section 11 (i) of the Act started with 
the words “the local authority may acquire”, 
etc. Now therefore, they realised that this 
acquisition was not by the local authority 
but by the Gujarat Housing Board and there- 
fore they submitted that so far as S. 11 (2) 
of the Act is concerned, it should be read in 
such a manner that so soon as the land is 
acquired under the Land Acquisition Act, 
1894, from the lands which are designated 
for a specific purpose in the development 
plan under any of the Clauses (b), (c), (d) 
or (e) of Section 7, the Compensation should 
be worked out as per the Schedule, as, ac- 
cording to the appellants Section 11 (2) of 
the Act would be attracted even if the lands 
were not acquired by the local authority and 
were acquired by some other authority. Ac- 
cording to the submissions made, what was 
necessary was that there should be a develop- 
ment plan. In that development plan if the 
lands are specified or designated for a pur- 
pose which is specified in Clauses (b), (c), (d) 
or (e) of Section 7 of the Act, it is sufficient 
and the acquisition could be by a local auth- 
ority or by any other authority. Whe result 
would be that the Schedule will come into 
operation. To advance this argument further 
our attention was drawn to Section 10 (2) 
of the Act which runs as under: 

“10 (1) x x x 

(2) Where the development plan submitted, 
by the local authority contains any proposals 
for the reservation of any land for a pur- 
pose specified in Clause (b) or (e) of S. 7 and 
such land does not vest in the local authority, 
the State Government shall not include the 
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said purpose in the development plan unless 
it is satisfied that the local authority would 
acquire the land whether by agreement or 
compulsory purchase within ten years from 
the date on which the development plan 
comes into force.” 


Section 11 (3) which we have reproduced 
earlier was also read before us. Having con- 
sidered and having given our anxious thought 
to this argument, we may only say that we 
are unable to agree to the submissions made 
for the reasons that will follow. Section 11 
of the Act is required to be read as a whole. 
Section 11 (2) of the Act cannot be read in 
isolation. One has always to remember that 
when lands are designated under any of the 
Clauses (b), (c), (d) or (e) of Section 7 of 
the Act, the lands so specified could be re- 
quired by the local authority or by any other 
authority for which the lands are so speci- 
fied. In this case the reservation was under 
Section 7 (d) of the Act. The reservation 
was for Gujarat Housing Board. It was not 
for a local authority. Section 84 of the Act 
clarified that “if any land is included in a 
town planning scheme is needed for a public 
purpose other than that for which it is in- 
cluded in the scheme, it may make a declara- 
tion to that effect in the Official Gazette in 
the manner provided in Section 6 of the 
Land Acquisition Act, 1894’. Now there- 
fore, this was not a case where the lands 
were specified for some purpose and they 
were needed for some other purpose. The 
lands were so specified clearly that they were 
needed for Gujarat Housing Board. They 
were not needed for any other purpose. It 
was clear that the local authority never 
wanted to acquire that land. Section 11 (3) 
of the Act makes it clear that “if the de- 
signated land is not acquired by agreement 
within ten years from the date specified under 
sub-section (3) of Section 10 or if proceed- 
ings under the Land Acquisition Act, 1894, 
are not commenced within such period, the 
owner or any person interested in the land 
may serve notice to the local authority and 
if within six months from the daté of the 
service of such notice the land is not acquired 
or no steps as aforesaid are commenced for 
its acquisition, the designation shall be deem- 
ed to have lapsed”. Now this notice is re- 
quired not for the lands needed by the local 
authority but this notice is required to be 
given in regard to the designated land and it 
could be given by the owner or any person 
interested in the land. Now therefore, Sec- 
tion 11 (3) of the Act refers to the designated 
land. Now that designated land can be ac- 
quired by a local authority or by some other 
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authority for whom the reservation is made. 
If Section 11 of the Act is read as a whole, 
it is clear that it is only when the local auth- 
ority acquires the land, the Schedule would 
come into operation. The reason is obvious. 
As soon as the development plan is prepared 
and the designated land is reserved for some 
purpose, everybody knows that the designat- 
ed land is required by a particular authority, 
Now, if therefore the local authority requires 
it, the rate that would be given would not 
be the rate of the finalisation of the develop- 
ment plan but-the rate on which the notifica- 
tion under Section 6 of the Land Acquisi- 
tion Act is issued. The same would be the 
case where the purpose is changed under Sec- 
tion 84 of the Act. Now the lands under Sec- 
tion 7 (b), (c), (d) or (e) of the Act could as 
well be acquired for other authorities. They 
could be so reserved. Now those authorities 
can never get issued any notification undep 
Section 6 of the Land Acquisition Act unless 
a notification under Section 4 of the Land 
Acquisition Act is issued. It is true that in 
a case of this nature also the persons inter- 
ested in the land are not deprived of any 
benefit because as soon as the lands are re- 
served for Gujarat Housing Board, though 
persons interested cannot without the permis- 
sion use that land for any other purpose, 
their interests are safeguarded in two ways. 
Firstly, the compensation would be worked 
out only from the date when the notifica- 
tion under Section 4 of the Land Acquisition 
Act is issued which could be on any date 
within a period of 10 years. Again if the 
notification is not issued, they are entitled to 
give a notice and ultimately the reservation 
would lapse and if during that period, the 
prices have undergone a change, they would 
get the benefit. In no case they would be 
losers. Their interests are sufficiently safe- 
guarded. Merely because the lands are re- 
served for Gujarat Housing Board, it may 
not follow that Gujarat Housing Board may 
ultimately decide to acquire the land. It 
may be that they may not acquire the land 
at all for various reasons because several 
factors might intervene. But the day they 
decide and get the notification issued under 
Section 4 of the Act which may be after a 
period of two years, or five years, the benefit 
to the claimant of those years does accrue 
because the price would be from that date. It 
is only when the local authority acquires the 
land, the question of notification under Sec- 
tion 6 of the Land Acquisition Act under 
the Schedule would arise because the develop- 


ment plan itself would serve as a notice that 
the lands are required by the local auth- 


~, 


7 would not create any 
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. that a plaintiff is entitled 
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_Smt, Savitri Devi, Appellant v. Santa 
and etc., Respondents. 


M.S.A. Nos, 8 and 9 of 1972, D/- 23- ie . 


1981. 

. (A) H, P. Abolition of Big Landed 
Estates and Land Reforms Act (15 of 
1954), S, 11 — Application by tenant for 
grant of. proprietary rights — Death of 
landlord pending proceedings —. Appli- 
cation is not rendered infructuous, (H. P. 
Abolition of Big Landed Estates and 


‘Land Reforms Rules (1955), R. 19). 


- On the death of a landowner pending 
the proceedings, the application filed by 
the tenant for acquiring grant of pro- 
prietary rights in the land held by him 
does not become infructuous but his 
successor-in-interest are to be made a 
party to the proceedings, (Paras 16. 20) 

It is an established principle of law 
to the relief 
on facts as they exist on the date of the 
filing of the lis, Normally subsequent 
events after the filing of the - lis would 
not defeat his rights, As such, the ques- 
tion of taking note of subsequent events 
e.g. the death of a tenant or any of. the 
landowners, pending the proceedings 
obstacle in the 
rights of a tenant to acquire. proprietary 
and other rights in the land. The mo- 
ment a tenant makes the requisite appli- 
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cation, his rights become crystallised. 
The proceedings are to be held only te 
determine the essential conditions, If the 
conditions as required under the Act are 
satisfied, a tenant is entitled to acquire 
the rights conferred on him under the 
Act. (Para 16) 

The position has been further clarified 
by Rule 19 of the Rules, Under this rule, ` 
the proceedings are not to abate on' 
death or marriage of a party, It is fur- 
ther provided that the Revenue Officer 
before whom the proceedings are pend- 
ing shall have power -to make the suc- 
cessor-in-interest a party thereto, AIB 
1976 SC 49, Followed; AIR 1975 SC 1409 
and AIR 1941 FC 5, Disting. (Para 16) 


(B) H. P. Abolition of Big Landed 
Estates and Land Reforms Act (25 of 
1954), S. 11 (1) and (2) — Tenant whe- 
ther entitled to acquire proprietary or 
other rights when one or more co-own- 
ers suffering from disabilities under 
sub-sec, (2), 

A tenant is entitled ‘to acquire the 
proprietary and other rights under sub- 
sec. (1) of Sec. 11 of the Act of one or 


more” ` co-oWners who are not 
suffering from any one or more 
of the disabilities as provided un- 


der sub-sec, (2) of S, 11 of the Act and 
remains ‘a tenant of the remaining land 
of other co-owners who suffer from such 
disabilities. (Paras 18, 21) 


The rights of a tenant to acquire pro- 
prietary and other rights under sub- 
sec, (1) of S., 11 of the Act, are crystal- 
lised on the date of the ‘filing of the ap-. 
plication and the rights of such a tenant 
are not defeated -by subsea vent. events 
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Thus, in the event of the death of a 
landowner during the pendency of the 
proceedings under sub-sec, (1) of S, 11 
who was not entitled to the protection 
under sub-sec. (2) of S. 11 of the Act, 
his successor-in-interest even if suffer- 
ing from any of the disabilities under 
sub-sec, (2) of S. 11, would not be en- 
titled to such benefits. (Para 17) 


The contention that a tenancy is indi- 
visible and in case one or more of the 
landlords are suffering from any of the 
disabilities as specified under sub-sec- 
tion (2) of S, 11, a tenang cannot acquire 
proprietary and other rights in respect 
of part of the tenancy land, cannot be 
sustained. It cannot; be disputed that a 
person, including a tenant, can pur- 
chase the share cf a co-owner, Similar- 
ly, a tenant is not debarred from ac- 
quiring proprietary rights. of a co- 
owner in a tenancy. In fact, the tenant 
On the acquisition of such a right will 
step into the shoes of the co-owner 
whose undivided share he was acquiring 
under the Act, After such an acquisition, 
‘ the tenan; would be also entitled to seek 
partition of the land, The ultimate re- 
sult wouid be that a tenant would cease 
to be a tenani of that portion of the 
property of which he has become the 
owner under the Act, and in respec; of 
the remaining land, he would continue 
ta be a tenant, I; would have no effect 
on the tenant continuing as such on the 
remaining land of other co-owners who 
are protected under sub-sec, (2) of S, 11 
of the Act. Such an interpretation of 
the provisions contained under S, 11 of 


the Act would enhance the intendment 
of the Act and achieve the object as 
envisaged under the Act, (Para 17) 
Cases Referred: Chronological Paras 
ILR (1979) Him Pra 365: 1979 Sim LC 

248 : 8 
ATR 1976 SC 49 8, 11, 16 
AIR 1975 SC 1409 7, 16 
ILR (1975) Him Pra 579 a, 4, 8 
ILR (1975) Him Pra 607 8 


ILR (1973) Him Pra 31: (1973) 3 Sim LJ 
(HP) 60 ,5 
AIR 1972 Guj 66 11 
(1971) 1 SCC 34: (1971) 2-SCJ 405 11 
(1969) 5 ‘Delhi LT 183:71 Pun LR ©) 
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AIR 1968 SC 438 3 
AIR 1964 SC 1536 8 
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AIR. 1945 Lah 249 (FB) 
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Inder Singb. for Appellant; Kapil Dev 
Scod, for Respondents. 
H. S. THAKUR, J.:— M.S.A. No. 8 of 
1972 has been referred to a Full Bench 
by the then Hon’ble Chief Justice (T. U. 
Mehta) by an order dated 3rd July, 
1979. At the time of hearing, M.S.A, No. 
9 of 1972 was also connected with M.S.A. 
No, 8 of 1972, It is desirable to repro- 
duce the said order: 


“In this case, on behalf of the appel- 
lant, two points are submitted, namely 
(1) the original appellant Durga Datt 
has died pending this M.S.A, and, there- 
fore, according to the decision given by 
this Court in Chuhatli v. Bratu reported 
in ILR (1975) Him Pra 579, the applica- 
tion of the tenant under Section 11 has 
become infructuous, and (2) the owner- 
ship rights in favour of the tenant can- 
not be granted in view of the fact that 
one of the co-owners Durga Datt was 
physically incapable, In support of this 
proposition reliance is placed on the 
decision given by a Division Bench of 
this Cour; in Paras Ram v, Bhuru, re- 
ported in ILR (1973) Him Pra 31. 


I have perused both these decisions 
and in my opinion both of them require 
to be reconsidered by a larger Bench, Jt 
is, therefore, ordered that both these 
matters be put before a Full Bench. 
M. S A, No 3 of = 1978 and 
M. S. A, No 4 of 1978 be also connect- 
ed with these matters and put before 
the Full Bench pursuant to the proceed- 
ings made in those cases on 28-2-1978.” 


Z. The facts relevant to M.S.A. No; 8 
of 1972 may he stated in brief, The re- 
spondent-tenan; (hereinafter to be re- 
ferred as ‘the tenant’) filed an applica- 
tion under S. 11 of the Himachal Pradesh 
Abolition of Big Landed Estates and 
Land Reforms Act (‘The Act’ in short) 
for the grant of proprietary rights in 
the land in dispute, The appellant- 
landlord (hereinafter to be referred as 
‘the land-owner’) opposed the applica- 
tion. Inter alia, it was contended that 
the landowner was a_ disabled person, 
and the income from the land was his 
only source of livelihood, Issue to this 
effec; was framed by the Compensation 
Officer, but the proprietary and other 
rights were granted to the tenant on 
payment of compensation to the land- 
owner, An appeal was filed on behalf of 
the landowner, but the same was dis- 


id 


missed by the learned Distriet Judge, on 


27-12-71, 
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3. Aggrieved by the order and judg- 
meni passed by the learned District 
Judge, the landowner filed an appeal 
under S, 104 of the Act in this Court. 
tt may be pointed out that the original 
landowner, Durga Dutt, and the eco 
landowner, Bishan Singh, died during 
the pendency of the appeal in this 
Court, ; 


4. We shall deal with the first point 
first, The then Chief Justice (Mr. Jus- 
tice T. U, Mehta) has referred to two 
decisions of this Court which are rel- 
evant to the points in issue, The judg- 
ment relevant to point No, 1, referred 
to in the referring order, is Chuhatli v. 
Bratu (LR (1975) Him Pra 579). This 
is a judgment delivered by a Division 
Bench of this Court, Before we refer to 
the relevant decisions in this case, it is 
desirable to reproduce the relevant pro- 
vision as contained in S. 1r of the Act. 
The same reads as under: 

“11, (1) Notwithstanding any law, cus- 
tom or contract to the contrary a ten- 
ant other than a sub-tenant shall, on 
application made to the Compensaticn 
Officer at any time after the commence- 
ment of this Act, be entitled to acquire, 
on payment of compensation, the right, 
title and interest of the landowner in 
the land of the tenancy held by him 
under the landowner: 

Provided -that a tenant not having a 
right of occupancy shall not be entitled 
to acquire the right, title and interest of 
the landowner in the land of the ten- 
ancy from which he is liable to eject- 
ment under cl. (d) or cl. (i) or cl, (g) of 
sub-sec, (1) of S. 54. 

(2) Nothing contained in sub-sec, {1} 
shall apply to a landlord, if he has no 
other means of livelihood and is a minor, 
widow or a person suffering from physi- 
cal or mental disability incapable of 
earning his livelihood. In the case of a 
minor, sub-sec, (1) shall not apply dur- 
ing his minority and in other cases for 
his lifetime, 

(3) The application referred to in sub- 
sec, (1) shall be made in writing to the 
Compensation Officer who shall there- 
upon determine the amount of compen- 
sation payable to the landowner in re- 
spect of the land in accordance with the 
provisions of Ss 12 and 13. 

(4) The tenant may pay the amoung of 
‘compensation as determined by the 
Compensation Officer under sub-sec, (3) 
either in ane lump sum er in such nwm- 
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ber of instalments not exceeding ten as 
may be determined by the Compensa- 
tion Officer during a period not exceed- 
ing five years; and such compensation 
or such instalments of compensation 
shall be paid on such date or dates as 
may be fixed by the Compensation Off- 
cer in this behalf. : 

(5) The amount of compensation or 
any instalment thereof shall be deposit- 
ed by the tenant in a Government trea- 
sury and as soon as the compensation or 


the first instalmen; thereof has been 
deposited in the Government treasury, 


the Compensation Officer shall grant a 
certificate in the prescribed form declar- 
ing the tenant to be the landowner in 
respect of the land specified in the certi- 
fieate, 

(6) On and from the date of the grant 
Of the certificate under sub-sec, (5) the 
tenant shall become the owner of the 
land comprised in the tenancy and the 
right, title and interest of the land- 
owner in the said land shall determine. 

(7) An instalment of compensation 
which is not paid on the data fixed by 
the Compensation Officer, shall together 
with interest thereon at the rate of two 
and half per cent per annum be re- 
eoverable as an arrear of land revenue. 

(8) Where compensation is paid ip in- 

stalments the unpaid amoung of com- 
pensation shall ba a charge upon the 
jand.” 
While interpreting the aforesaid provi~ 
sions, the Division Bench in para 4 of 
the aforesaid judgment observed as 
under : 

"The title of the tenant to acquire is 
determined by two conditions; 

(1) He must be a tenant of the land 
respecting which he seeks to acquire the 
right, title and interes, of the iand- 
owner, and 

(2} The bar imposed by sub-sec, (2) 
should not exist, 


Iit is ony if both the con- 
ditions co-exist that a tenant 
can successfully maintain an ap- 
plication for acquiring ‘tha right, 
file and interest of the land- 
owner, The two conditions constitute 
the frame of reference within which 


alone such application is maintainable. 
ig the tenancy ceases to subsisg or if the 
bar imposed by sub-sec. (2) comes into 
Operation a tenant's application will 
not lie and must fail, ]% will be noted in ` 
this context that the tenant’s application 
under sub-sec. (1) is directed against tha 


4 BLP. 


tight, title and interest of a particular 
landowner — the existing landowner — 
and in the same context the circumstan- 
ces of that landlord for the purposes of 
sub-sec, (2) fall to be considered, In 
other words, the tenant’s application 
must be tried in a particular set of con- 
ditions and circumstances defined by 
the subsistence of his tenancy in the 
land in question and the absence of the 
circumstances enumerated in sub-sec- 
tion (2) peculiar to the then landlord.” 


In para 5 of the judgment, the Court 
further observed as under: 


“I am of opinion that the question 
whether a tenant is entitled to acquire 
the right. title and interest of the land- 
owner falls to be determined not with 
reference to the date of his application 
but with reference to the date on which 
the proceedings are finally disposed of, 
whether that be the date of the Com- 
pensation Officer’s order where no ap- 
peal is preferred against it, or on the 
date when the ultimate appellate order 
is passed and the application can be said 
to have been finally disposed of. If dur- 


ing the pendency of the application, 
whether before the Compensation Offi- 
cer or in subsequent appeal, the bar 


imposed by sub-sec, (2) drops into posi- 
tion and becomes operative by reason of 
the landlord becoming a widow or a 
person suffering from physical or men- 
tal disability incapable of earning his 
livelihood or if the landlord ceases to 
have other means of livelihood, the ten- 
ant’s application must fail, Likewise, ‘if 
after the tenant has made his applica- 
tion the existing minor landlord attains 
majority and has other means of liveli- 
hood, there is no reason why the tenant 
should not be held entitled to acquire 
the right, title and interest of the land- 
owner in the tenancy land, In all cases 
it is the situation obtaining on the date 
of the order disposing of the proceeding 
finally which determines the question 
whether the tenant can succeed.” 


Ultimately, in para 6. of the judgment, 
the following observations were also 
made: 

“Another event which can defeat a 
tenant’s application is the death of the 
existing landowner, The tenant’s appli- 
cation having been directed against the 
` right, title and interest of that land- 
owner, and inasmuch as it depends for 
its success on the co-existence of the 
two conditions already mentioned, the 
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application becomes infructuous if the 
landlord dies. The frame of reference 


in which the application was - valid 
stands dissolved and exists no longer. 
That is the position in law - no matter 
what the stage at which the application 
is pending, whether it be the aa or 
the appellate stage.” 


5. The second point raised in the re’ 
ferring order may now be discussed. 
The case relevant to the point, as refer- 
red to, in Paras Ram v. Bhuru (ILR 
(1973) Him Pra 31). This is also a judg- 
ment by a Division Bench of this Court. 
In this judgment, it has been held that 
a tenant who seeks to acquire the right, 
title and interest of the landowner in the 
land of the tenancy held by him under 
the landowner by virtue of S. 11 (1) of R 
the Act, cannot acquire the said rights ` 
if there are some disabled persons among 
the landowners, It has been further ob- 
served that the entire body of the land- 
owners constitute one landlord and the 
tenancy is one and indivisible in protec- 
tion, because the indivisibility of one of 
the co-sharers must be extended to the 
other co-sharers also till the time the 
indivisibility ceases. : 


6. A doubt having been expressed by 
the then Chief Justice about the cor- 
rectness of the aforesaid decisions, the 
matter has been referred to a Full 
Bench. : 


7, Shri Inder Singh, “learned counsel 
for the landowner, submits that no 
doubt the Act is a social legislation and 
the object of the Act is that a tenant 
of a land should be its owner, All the 
same it is vehemently contended that 
protection has been also given to land- 
owners under sub-sec. (2) of Sec, 11 of 
the Act. The object behind this provi- 
sion apparently is that the rights of a 
minor, widow or a person suffering 
from physical or mental disability in- 
capable of earning livelihood, be also 
safeguarded, According to the learned 
counsel. this category of persons consti- 
tutes a weaker section of the society and 
social justice has also to be done tq 
them, He has ` referred to numerous 
decisions relevant to the above points, 
Our attention has been drawn to a»: 
judgment of the Federal Cour, in 
Lachmeshwar v. Keshwar.Lal (ATR 1941 
FC 5). It has been held in this. judg- 
ment -that the hearing of. an ‘appeal . yn- 
der the procedural law of India- is.. in 
the nature of:re-hearing and, therefore, 
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in moulding the relief to be granted in 
@-caSe on appeal, the Appellate Court 
is entitled to take into account even 
facts and events which have come into 
existence after the decree appealed 
against, Reliance has also been placed 
on a judgment in Pasupuleti Vankates- 
warlu v, Motor & General Traders (AIR 
1975 SC 1409). In this judgment their 
Lordships of the Supreme Court ob- 
served as under (at p. 1410): 


“It is basic to our processual jurispru- 
dence that the right to relief must be 
judged to exist as on the date a suitor 
institutes the legal proceeding, Equally 
clear is the principle that procedure is 
the hand-maid and not the mistress of 
the judicial process, If a fact, arising 
‘after the lis has come to courg and hay 
a fundamental impact on the right to 
relief or the manner of moulding it, is 
brought diligently to the notice of the 
tribunal, it cannot blink at it or be blind 
to events which stultify or render inept 
the decretal remedy. Equity ` justifies 
bending the rules of procedure, where no 
specific provision or fairplay is violated 
with a view to promote substantial 
justice subject, of course, to the absence 
of other disentitling factors or just cir- 
cumstances, Nor can we contemplate any 
limitation on this power to take note of 
updated facts to confine it to the trial 
court, If the litigation pends, the power 
exists, absent other special circumstances 
repelling resort to that course in law or 
justice, Rulings on this point are legion 
even as situations for applications of this 
equitable rule are myriad. We affirm the 
proposition that for making the right or 
remedy claimed by thé party just and 
meaningful as also legally and factually 
in accord with the current realities, the 
court can, and in many cases must, take 
eautious cognisance of events and de- 
velopments subsequent to the institution 
of the proceeding provided the rules of 
fairness to both sides are scrupulously 
obeyed.” 


8. Our attention has: been also invit- 
ed to a judgment of a single Judge of 
this Court (R, S. Pathak, C. J.) in Smt. 
Bimla v, Devia (ILR (1975) Him Pra 607). 
The Hon’ble Judge has followed the de- 
cision in Chuhatli’s case (ILR (1975) Him 
Pra 579) (supra). The learned counsel 
has further . argued that even if a ‘patta’ 
has been. issued in favour of a tenant. for 
‘recognition. of the conferment of pro- 
prietary and other rights on a: tenant, 
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the same falls in case the order which 
is the foundation of such a. 'patta’. is 
set aside, . In support of his contention, 
he has placed. reliance on the. judgment 
of the Supreme Court in Mithoo Sha- 
hani v,. Union of India (AIR 1964 SC 
1536). It is convenient to reproduce the 
relevant observations in this judgment 
(para 9): 


“It is not disputed that this condition 
has not been fulfilled but the question, 
however, is whether when the order of 
allotment on the basis of which the 
property was granted to the appellant 
and the sanad issued, is itself reversed 
or Set aside can the sanad and the title 
obtained thereunder survive?..............00+- 
ada sted sacesas abieevasucdeetwedsns cases Subsequent to 
this decision a case arose before the High 
Court of Punjab, Balwant Kaur v, Chief 
Settlement Commr, (Land), ILR (1964) 
I Punj 36: (AIR 1964 Punj 33) and a 
Full Bench of that Court by a majority 
dissented from this view and held that 
where an order making an allotment 
was set aside the title which was ob- 
tained on the basis of the continuance 
of that order also fell with it, We are 
clearly of the opinion that the judg- 
ment of the Punjab High Court is cor- 
rect, The relevant provisions of the Act 
and the Rules have all been set out in 
the decision of the Punjab High Court 
and we do not consider it necessary to 
refer to them in any detail, It is suff- 
cient to say that they do not contain 
any provision which militates against 
the position which is consistent with 
principle and logic. If is manifest that 
a sanad can be lawfully issued only on 
the basis of a valid order of allotment. 
If an order of allotment which is the 
basis upon which a grant is made is set 
aside it would follow, and the conclu- 
sion is inescapable that the grant cannot 
survive, because in order that that grant 
should be valid it should have been ef- 
fected by a competent officer under a 
valid order. If the validity of that order 
is effectively put an end to it would be 
impossible to maintain unless there were 
any express provision in the Act or the 
rules that the grant still stands.” 


. It may be relevant to point out that 
subsequent to the aforesaid decisions of 
this Court, a Division Bench of this 
Court in Shankar. Singh v, Smt, Santi, 
(ILR. (1979) Him Pra 365) held that 
during the minority of the landowner, 
the protection afforded. to. a, minor 
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landowner by sub-section (2) of Sec- 


tion 11 of the Act would no 
longer be available to him if during 


the course of the pendency of the pro- 
ceedings the minor landowner attains 
majority, At the same time, our attention 
has been invited to a judgment in 
Rameshwar v, Jot Ram (AIR 1976 SC 
49) In this case, the point involved was 
whether under S. 18 (4) of the Punjab 
Security of Land Tenures Act if a right 
hes vested in a tenant, can the same be 
divested by subsequent death of the 
landowner and devolution of his rights 
on his heirs? Their Lordships of the Sup- 
reme Court Observed as under. (Para 5) 


“The solitary point which thus falls 
for determination is as to whether the 
subsequent event of the landowners 
death at the appellate stage unsettles 
the right acquired by the tenants or 
whether the tribunal must uphold rights 
which have crystallized as on the date 
the applicationgd were made and, in any 
event, the deposits of the first instal- 
ment were made by each of the tenants. 
We see no difficulty in answering this 
question against the appellant, buf, in 
view of the persistent submission based 
upon a few rulings of this Court, the 
Federal Court and the High Courts, 
made by counsel for the appellant, we 
may as well consider the question of 
law, adopting an interpretative attitude 
which will further and not frus- 
trate the legislative will in case there 
‘are alternative choices for the Court, Of 
course, a construction which will pro- 
mote predictability of results, mainten- 
ance of reasonable orderliness, simpli- 
fication of the judicial task, advance- 
ment by the Court of the purpose of 
the legislation and the judicial prefer- 
ence for what it regards as the sounder 
rule of law as between competing ones, 
must find favour with us. A plain read- 
ing of S. 18, without reference to consi- 
deration of subsequent events at the 
appellate level yields the easy and only 
conclusion thai the rights of parties are 
determined on the date they come to 
Court and what is an insurmountable 
obstacle to any other construction is thai 
once the deposit is made the title te the 
dand vests in the tenant, Agrarian re- 
form law affects a considerable number 
of people and to keep rights uncertain 
over a long stretch of time till appeals 
and reviews and revisions and other 
processes‘ are exhausted, is to inject un- 
predictability of results, for it is quite 
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On the cards that a landlord may die in 
the long course of litigation, or other 
events may happen at later stages be- 
yond tke trial Court. Can rights of par- 
ties fluctuate with such uncertain con- 
tingencies? If so, stabilization of land- 
ownerships so vital to the new pattern 
of agrarian relations, will be postponed 
for a long time. Is not the judicial iask 
simplified by adopting the golden rule 
that the rights of parties must be deter- 
mined when they seek justice and not 
when the last Court has had its last say, 
long years after the litigation was in- 
itiated? A system of orderliness about 
rights in land will result from this ap- 
proach, More than all, the sounder rule 
of law as between rival claims to con- 
sideration of, or indifference to, subse- 


quent. events is surely that which ax-* 


cludes the later event factually or legal- 
iy, Such a reading of the statutory 
scheme rhymes well with rapid agras 
fian reform contemplated by the ira: 
mers.” 


3. While dealing with the second 
point regarding the tenancy being indi~ 
visible, the learned counsel has referred 
to a decision in Miss S. Sanyal vy. Gian 
Chand (AIR 1968 SC 438), The Supreme 
Court in this judgment observed as fol- 
jews (at p. 440): 


“The contract of tenancy is a single 
and indivisible contract and in the ab- 
sence of any statutory provision to that 
effect it is not open to the Court to 
divide it into two contracts—one of let- 
ting for residential purposes and the 
other for non-residential purposes, and 
to grant relief to the landlord under 
5S. 13 (1) (e) limited to the portion of 
the demised property which is . being 
used for residential purposes.” 

10. A Full Bench of Lahore High 
Court in Miran Baksh v. Mian Khan 
(ATR 1945 Lah 249) while considering 
the impact of Ss, 53, 56 and 50 of the 
Punjab Tenancy Act and dealing with 
S. 53 thereof observed as under: 


“This section is usually styled as a 
section conferring a right of pre-emp- 
tion on the landlord, and this right ean 
be exercised by any one of the co-land- 
lords after notice has been served on all 
of them, and if ail of them do not 
choose to exercise the right, The phrase 
‘landlord’ has been defined in S, 4 as a 
person’ under whom a tenant holds land, 
and io whom the tenant is, or, but for 
a special contract would a, liable -tə 
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pay vent for that land; and i has been 
hetd that where a tenant holds under 
more persons than one, any one or some 
of them are not landlords but al of 
them collectively, except where it is ex- 
pressly provided so. Section 53 cl (10) 
has expressly provided that for the pur- 
pose of S, 53 and that section alone any 
one may be deemed to be the landlord.” 


Similarly, in Kahnu v. Hirda Ram 
(1969-5 Delhi LT 183) the learned single 
Judge af Delhi High Court held that 
where land is owned by two co-sharers, 
one co-sharer cannot induct a tenani 
into his share as well as the share of 
the other co-sharer in the land so as te 


E 


make the tenancy binding upon the 
other, 
“ 13. Repelling the contentions of the 


Yearned counsel for the appellant, it is 
contended by Shri K, D. Sud, learned 
counsel for the respondents, that so far 
as first point is concerned, it is the date 
of filing the application for acquiring 
the proprietary and other rights of a 
fandowner which is material and it 
determines the date for giving the relief 
to a tenant, It is further contended that 


subsequent events cannot he looked into, 


and the legal representatives cannot 
take the benefit of sub-sec. (2) of S. II 
of the Act, In the alternative, i; is con- 
tended that in the event of one of the 
landowners dying, the application may 
be disallowed to the extent of the share 
of such a landowner, but the application 
as a whole cannot be dismissed, He has 
placed reliance on a judgment of the 
Supreme Court in Bhajan Lal v. State 
of Punjab (1971-1 SCC 34). He has reli- 
ed upon para 7 of the judgment. It is 
convenient to reproduce the same: 


“Shadi was a tenant prior to the date 
of the institution by Bhajan Lal of the 
proceeding in ejectment and he continu- 
ed to remain a tenant till an order was 
passed by the Assistant Collector on 
April 30, 1964. But before that date 
Shadi had exercised his right to pur- 
chase the land and that right to pur 
chase the land would not be defeated 
merely because on a date subsequent 
thereta an order in ejectment was pass 
ed against him. Shadi had, therefore, at 
the date when he initiated proceeding 
under Section 18 right to purchase the 
lands, By the subsequent order in eject- 
ment made against him the statutory 
right of Shadi was not prejudicially 
affected” 


Savitri Devi v.. Santa FB}. 
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The Yearned counsel has also relied on 
the judgment in Rameshwar’s case (AIR 
19% SC 49) (supra), On this account, it 
is contended by the learned counsel 
that there being no difference between 
the Himachal Act and the aforesaid 
Punjab Security of Land Tenures Act, 
the aforesaid decisions of the Supreme 
Court were fully applicable to the pre- 
sent case on all fours, The learned coun- 
sel further seeks help in suppor¢ of his 
contention from a judgment in Lilaram 
Famiatrai v. Meghraj Hardasmal Kal- 
wani (AIR 1972 Guj 66), This was also 
a case under Bombay Rents, Hotel and 
Lodging House Rates Control Act, It is 
held in this judgment that High Court 
cannot examine the legality of the de- 
eree on facts which were not before the 
lower appellate Court and which 
occurred subsequently. Iş is further ob- 
served that additional evidence of new 
and subsequent, events also cannet be 
allowed to be led in for the reason that 
the new events which may be attempted 
to be brought on record will require 
investigation and praof which the High 


Courg cannot de in a revision applica- 
tion. 
22. Before we consider the case law 


on the subject, it will be convenient to 
consider the relevant provisions of the 
Act. The preamble of the Act provides 
for the abolition of big landed_ estates 
and to reform law relating to tenancy 
and to make provisions in matters con- 
nected therewith, Chapter § of the Act. 
deals with the definition of clauses, 
Under sub-sec. (19) of S., 2, the ‘Ten= 
ancy’ has been defined as under: 


“Tenancy” means a parcel of land 
held by a tenant of a landlord under 
one lease or one set of conditions.” 
Chapter II deals with rights of tenancy 
whereas Chapter IH deals with acquisi- 
tion of proprietary rights by tenant. It 
is not necessary to deal with all the 
remaining chapters of the Act as they 
are not relevant to determine the points 
in issue, It may, however, be pointed 
out that under S, 104 of the Act, an 
aggrieved party has a right to prefer an 
appeal before the District Judge from 
any order of the Compensation Officer 
and a second appeal from the decision 
of the District Judge to the Judicial 
Commissioner (now the High Court). 
Under S. 105 of the Act, the Judicial 
Commissioner (now the High Court) has 
alsa been empowered to call for the re- 
cord of the case to satisfy itself with 


8 WP. 


the order of the District Judge deciding 
the. “appeal according to law. : 


13. Sub-section (1) of S, 11 of the 
Act gives right to’ tenant other than a 
suib-tenant to file’ an application ` ` before 
the Compensation Officer at any time 
affer the commencement of the Act, to 
acquire òn payment of compensation, 
the right, title and interest of the land- 
owner in the land of the tenancy held 
by him under the landowner, The right 
of such a tenant is subject to sub-sec, (2) 
of 5. 11 of the Act. As such, both these 
provisions have to be harmonised in a 
way that a balance is struck between 
the rights of the respective parties, We 
shall deal with this aspect of the matter 
at a later stage. 


14. It may be pointed out that per- 
haps due to oversight, the learned coun- 
sel for the parties did not bring to our 
notice the rules framed under Ss, 26, 108 
and 140 of the Act by the Lt. Governor, 
Himachal Pradesh. These rules were 
called, ‘The Himachal Pradesh Abolition 
of Big Landed Estates and Land Re- 
forms Rules, 1955’, It cannot be disput- 
ed that the relevant rules are applicable 
to the proceedings under the Act, 
relevant rule is R, 19 which is reproduc- 
ed as under: 

"19, Proceedings not to abate on death 
or marriage of party— The death of 
one of the parties to a revenue proceed- 
ing, or in a proceeding to which a fe- 
male is a party, her marriage shall not 
cause the proceeding to abate. And the 
Revenue Officer before whom the pro- 
ceeding is held shall have power to 
make the successor-in-interest of the 
deceased person or of the married fe- 
male a party thereto.” 

The impact’ of the said rule is that the 
proceedings under the Act are not to 
abate. -The Revenue Officer, however, 
has been empowered to make the suc- 
cessor-in-interest of the deceased per- 
son or of the married female, a -party 
thereto, While answering the aforesaid 
point, we have to keep in mind the pro- 
vision contained in the aforesaid 

15.. The points: for determination as 

referred mav be formulated: 
Point No. 1 

Whether: the death : of a landowner, 
pending. the proceedings, renders the 
_ application: of a tenant infructuous? 
Point No, 2° - 

‘Whether’ ownership = rights - 


. Savitri Devi- v. Santa (FB) : 


The - 


rule. . 


‘in favour 
of á- tenant canné¢ bé -granted if) one- or’ 


A. L RB, 


more of the landowners are entitled to’ 
the protection under sub-sec; (2) of- Se 
tion 11 -of the. Act? Í 


16. Both these points are intercon- 
nected. The definition of ‘Tenancy’ indi- 
cates that it means a parcel of land 
held by a tenant under one lease or one 
set of conditions. It is an established 
principle of law that a plaintiff is entitl- 
ed to the relief on facts as they exist 
on’ the date of the filing of the lis. Nor- 
mally subsequent events after the filing 
of the lis would not defeat his rights, As 
such, the question of taking note of sub- 
sequent events eg, the death of a tenant 
or any of the landowners, pending the 
proceedings would not create any ob- 
Stacle in the rights of a tenant to ac- 
quire proprietary and other rights in the, 
land. The main object of the Act is that 
a tenant of land should be its owner.| - 
The moment a tenant makes the requi- 
site application, his rights become cry- 
stallised. The praceedings are to be held 
only to determine the essential condi- 
tions, If the conditions as required under} 
the Act are satisfied, a tenant is entitled 
to acquire the rights conferred on him 
under the Act.. A tenant cannot be made 


to suffer because of change of 
circumstances arising out of the 
delay in finally deciding his ap- 
plication. The application of a ten- 


ant is not to be affected by the death of 
the landowner since his rights are fruc- 
tified at the time of making the applica- 
tion and subsequent events cannot take , 
away his statutory rights. The judgment 
of the Federal Court in the case of 
Lachmeshwar (AIR 1941 FC 5) (supra) 
and of the Supreme Court in the case of 
Pasupuleti Venkateswarlu (AIR 1975 SC 
1409) (supra) have’ no application ` since 


. the Act with which we are dealing is a 


special legislation, providing otherwise, 
by necessary intendment. In fact, the. 
decision of the Supreme Court in Rame- 
shwar’s case (AIR 1976 SC 49) (supra) 
practically applies to the proceedings 
under the Act. The position has been 
further clarified by R, 19 as reproduced 
earlier above, Under this rule, the pro-| 
ceedings are not to abate'on death or 
marriage of a party, It is further 
vided that the Revenue Officer : 
whom the proceedings are pending shall]: 
have power to make the  successor-in-| 
interest a party. thereto. As such, the! 
answer to point No. 1 is that on, the. 
death. of landlord,. the; application of a. 





. tenant is net rendered infructuois,- 
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- 17.: Now we shall consider point No. 
2. While considering point - No.1; we: 
have come to the conclusion that the 


rights of a tenant to acquire proprietary 
„land other rights under sub-sec. (1) of 
S. 11 of the Act, are crystallised on the 
date of the filing of the application and 
the rights of such a tenant are not de- 
feated by subsequent events, In the 
event of the death of a landowner dur- 
ing the pendency of the proceedings 
under sub-sec, (1) of S. 11, who was not 
entitled to the protection under sub- 
sec, (2) of S. 11 of the Act, his succes- 
sors-in-interest even if suffering from 
any of the disabilities under sub-sec, (2) 
of S, 11, would not be entitled tò such 
benefits, Otherwise also, the right of a 
tenant to acquire proprietary and other 
‘rights in the land is matured the mo- 
ment such disabilities as contained in 
sub-sec. (2) of S, 11 of landowners cease 
to exist. It is an established principle of 
interpretation of statutes that the provi- 
sions of a special legislation are to be 
so interpreted as to enhance the pur- 
pose of the Act, In the event of a minor 
landlord becoming major, a tenant can 
acquire his rights, Similarly, it is possi- 
ble that mental or physical disability of 
a landlord may be cured to such an ex- 
tent that he may be capable of earning 
his livelihood, In such a situation, a 
tenant is entitled to acquire proprietary 
rights under the Act. It is also possible 
that a widow may re-marry. In that 
event too, a tenant is entitled to acquire 
‘ther rights in the land, Similarly, the 
contention of the learned counsel for 
the appellant that a tenancy is indivisi- 
ble and in case one or more of the land- 
lords are suffering from any of the dis- 
abilities as specified under sub-sec, (2) 
of S. 11, a tenant cannot acquire pro- 
prietary and other rights in respect of 
part of the tenancy land, cannot’ be sus- 
tained. It may be noticed that a tenant 
is not prohibited from making succes- 
sive applications under sub-sec. (1) of 
S, 11 of the Act, A decision in previous 
proceedings would not operate as res 
judicata in subsequent proceedings It 
cannot be disputed that a person, | in- 
cluding a tenant, can purchase the share 
, jof a co-owner, Similarly, a tenant is not 
debarred from acquiring proprietary 
rights of a co-owner in a tenancy. In 
fact, the tenant on. the acquisition of 
such a right will step into the shoes of 
the .co-owner ‘whose. undivided share he 


has acquired under the Act, After such 
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an ‘acquisition, the tenant would ve also! 
entitled to seek partition of the ~land. 
The ultimate result would be that aj 
tenant would cease to be a .tenant of 
that portion of the property of which` hel 
has become the owner under the Act.j 
and in respect of the remaining land, 
he would continue to be a tenant, It 
would have no effect on the: tenant con- 
tinuing as such on the remaining land 
of other co-owners who are protected 
under sub-sec. (2) of S. 11 of the Act 
It may be noticed that such an interpre- 
tation of the provisions contained under 
S. 11 of the Act would enhance the in- 
tendment of the Act and achieve the 
object as envisaged under the Act. 

18. For the foregoing reasons, we are 
of the view that a tenant is entitled to 
acquire the proprietary and other rights 
under sub-sec. (1) of S. 11 of the Act of 
one or more co-owners who are not suf- 
fering from any one sr more of the 
disabilities as provided under sub-s, (2) 
of S, 11 of the Act and remains a tenant 
of the remaining land of other co-own- 
ers who suffer from such disabilities. 

18. In view of the above observa- 
tions, our answer to the aforesaid points 
is as under: 

Point No. 1. 

20. An application for acquisition of 
proprietary and other rights filed by a 
tenant does not on the death of a land- 
owner become. infructuous but his suc- 
cessors-in-interest are to be made a 
party to the proceedings, 


Point No, 2. 


21. In the part of tenancy held by a 
tenant, he can acquire proprietary and 
other rights under sub-sec, (1) of S. 1 
of the Act of such co-owners who are 
not entitled to the protection under sub- 
sec. (2) of S. 11 of the Act, Similarly, 
he continues to be a tenant of the re- 
maining land in which he could not ac- 
quire ownership rights of such co-own- 


_ers who were entitled to the protection 


under sub-sec, (2) of S, 11 of the Act. 


.22.. In both the above M.S.As., the 
landowners are the “same. „whereas the 
tenants are different, The relevant facts 
briefly pertaining to M.S.A. No,.8 of 
1972, have already been stated. earlier 
above, As such, it is not necessary tọ 
reproduce the. same over again. After 
having answered the aforesaid two 
points referred to the Full. Bench, ws 
are.of the view that: both. the . appeals 
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filed on behalf of the appeltants/land- 
owners ke dismissed. Accordingly, the 
appeals are dismissed and the orders 
and judgments passed by the lawer Ap- 
pellate Court affirming the orders of the 
Compensation Officer granting proprie- 
fary and other rights in favour of the 
respondents-tenants are affirmed, How- 
Ever, keeping in view the questions of 
faw involved in these appeals, the par- 
ies are left to beay their own costs. . 


Appeals dismissed, 
r 





AIR 1963 HIVACHAL PRADESH 10 
T. R. HANDA AND V. P. GUPTA, JJ. 


_ Ramji Dass, Petitioner v. Inder and an- 
other, Respondents. 


Civil Revs. No. 84 of 1975, D/- 5-8-1982. . 


Punjab Courts Act (6 of 1918), Ss. 3% (1) 
(a 40 G) — Issonnce of notification under 
S. 39 (D — District Judge is not divested 
of his jurisdiction to decide appeal after 
issuance of motification. (Civil P. C. (1908), 
S. 24. AER 1936 Labore 575, Dissenied 
from. 


Where an appeal was. preferred in the 
Court of District Judge against the judgment 
and decree of the Subordinate Judge passed 
in a suit, the District Judge could not be 
said to be divested of his jurisdiction to 
entertain and decide the appeals merely be 
cause notification under S. 39 (3) was issued 
and jurisdiction te entertain appeals was 
conferred on a Subordinate Judge. AIR 
1936 Lahore 575, Dissented from. 

(Para 9} 


Xt is 2 cardinal principle of law that 
ouster of jurisdiction lawfully vested in a 
Court is not to be readily inferred. Sub- 
section {1) of S. 39 expressly vests jurisdic- 
tion in the District Judge to hear appeals 
against the decrees and orders of the Sub- 
ordinate Judges where the value of the ori- 
ginal suit in which the decree or order was 
made, did not exceed five thousand rupees, 
Sub-section (3) does confer power on the 
High Court to issue notification directing 
that appeals lying to the District Courts 
from all or any of the decrees or orders 
passed in an original suit by any Subordinate 
Judge shall be preferred to some other Sub- 
ordinate Judge as may be mentioned in the 
notification and thereupon such appeals shall 
be preferred accordingly and the Court of 
such Subordinate Fudge shall be deemed ta 
be a District Court for the purpose of alt 
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appeals so. peeferred. Tijs . ysovision cer- 
tainly cannei be vead 2s empowering the 
High Court te take away the appellate juris- 
diction of the District Judge which the 
Legislature expressly conferred upon him by es 
Virtue of the provisions of sub-see. (1) of- 
S. 39. Otherwise alse the legislature could 
not confer any unguided discretion on the 
High Court to take away the jurisdiction of. 
the District Judge and thereby set at naught 
the legislative provisien found in S. 39 (1); 
expressly conferring appellate jurisdiction on 
the District Judge. (Para 5) 


Whe jurisdiction te entertain and bear ap- 
peals against the decrees or orders of the 
Subordinate Judges which lie to the District 
Court under the. provisions of S. 39 (1) vests 
only in the District Court and not in any 
Subordinate Judge. Whe effect of issuing aa 
notification under S. 39 (3) by the High 
Court is to confer the appellate powers of 
the District Judge on a particular Subordia 
nate Judge and while exercising such powers 
the particular Subordinate Judge is deemed 
to be a District Court for the purposes of 
all appeals so preferred to him. Therefore, 
the. District Judge who has been validly ap- 
pointed to his office can exercise the appellate. 
jurisdiction which can be. exercised by a Sub- 
ordinate Judge who is. only deemed to be a 
District Judge for certain purposes. This 
conclusion would also be supported by pra- 
visions in S. 40 (1) of the Act and S. 24 of 
Civit P. C. respectively authorising the Dis- 
trict Judge to dispose of appeals by trans 
ferring them to a Subordinate Judge and to 
try and dispose of appeals pending before 5 
any Subordinate Caurt by withdrawing, it. 

f (Paras 6, 7, 9} 
Cases Referred: Ckronological Paras 
AIR 1973 Him Pra 25:2LR (1972} Him Pra 

407 3 

AIR 1936 Lah 575 9 


EB. Sita Ram, for Petitioner; K. D. Sood, 
for Respondents. 

T. R. HANDA, §.:— The petitioner Shri 
Ramji Dass filed a suit against the respon- 
dents for the recovery of Rs. 500/- in the 
Court of the Subordinate Judge, WNalagarh. 
The trial Court vide its judgment and decree. 
dated 23-11-1968 decreed that suit as prayed 
in favour of the petitioner. An - appeal 
against the judgment and decree. of the trial 
Court was preferred by respondent No. 1 in ` 
the Court of the District Judge, Simla. This. 
appeal was: admitted by the District Judge 
on 24-12-1968 The learned District Judge 
accepted the appeal, reversed the decree af 
the trial Court and vide his judgment dated 


~ 
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25-7-1969 dimissed the swit of the plaintif- 
petitioner. 


2. The petitioner thea filed regular so 
cond appeal in this Court against the appel- 
late judgment of the District Judge. That 
appeal was registered as R. S. A. No. 3 of 
1970 in this Court. Later on realizing that 
in view of the express provisions of S. 42 (2) 
of the Punjab Courts Act, 1918 which was 
then in force, no second appeal could lie in 
the instant case, the petitioner made an 
application praying that his appeal be treat- 
ed as a revision and that this Court should 
quash the decree of the District Judge in 
exercise of it revisional powers inasmuch as 
the District Jadge had passed the impugned 
judgment and decree without jurisdiction. 


- That application was allowed and the appeal 


was ordered to be treated as a revision. 


‘3. The only ground on which the pet- 
tioner sought to challenge the judgment and 
decree passed by the District Judge in appeal 
was that inasmuch as the High Court vide 
its notification dated 41-01-1963 issued under 
Sec. 39 (3) of the Punjab Courts Act had 
directed that appeals of the instant ‘type 
would be preferred to the Senicr Subordi- 
mate Judge, Simla, it was the Court of the 
Senior Subordinate Judge alone which could 
entertain and dispose of the appeal against 
the judgment and decree of the trial Court 
and the District Judge after the issue of che 
aforesaid notification under S. 39 (3), was 
left with no jurisdiction in the matter. A 
learned single Judge of this Court had earlien 
taken the view in the case of Ashok Kumas 
v. Om Parkash, reported in ILR (1972) Him 
Pra 407:XAIR 1973 Him Pra 25) that under 
such circumstances the jurisdiction of the 
District Judge was not ousted merely bo 
cause the High Court had issued a notifica- 
lion under S. 39 (3) empowering the Senior 
Subordinate Judge to entertain and dispose 
of appeals against the judgments and secrezs 
of the Subordinate Judges. Since, according 
to the learned counsel for the petitioner, the 
view taken in the case of Ashok Kumar 
{supra) called for reconsideration, the then 
Chief Justice directed that the matter be 
Placed before a Divisien Bench This is 
how this revision petition has bera fisted bs- 


fore us. 


@ The eelevant provision which dealt 
with the appeals from the decress and orders 
of the Subordinate Judges at the relevant 
Gere is found in S. 39 of the Punjab Courts 
Act, (918 which rezis :— 
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“39, (1) Save as aforesaid, an appeal from 
a decree or order of a Subordinate Judge 
shali lie — 
` (a) to the District Judge where the value 
of the original suit im which the decree on 
order was made did net exceed five thous- 
sand rupees; and 

{b) to the High Court in aay other case. 

(2) Where the function of receiving any 
appeals which lig to the District Judge under 
sub-section (1) has been assigned to an Addi 
onal Judge, the appeals may be preferred 
to the Additional Judge. 

G) The High Court may by notification 
direct that appeals lying to the Disirict Court 
from all or any of the decrees or orders 
passed in an original suit by any Subordinate 
Judge shall be preferred to such other Sub- 


- ordinate Judge as may be mentioned in tha 


notification, and the appeals sbalili thereupon 
be preferred accordingly and the Court of 
auch other Subordinate Judge shall be deem- 
ad to be a District Court fôr the purposes 
of ali appeals so preferred.” 
it may be noticed that in exercise of tho 
powers vested in it under sub-section (3) of 
S. 39 reproduced above, the High Court had 
issued a notification om §-11-1988 directing 
that “within the limits of the civil district 
of Simla and with effect from the date he 
assumes charge, appeals lying to the District 
Court from decrees and orders passed by 
any Subordinate Judge: 

G) in a money suit of a value aot excesd- 
ing Rs. 1,000/-, 

(b) in a land suit of a valts not exceeding 
Bs. 250/,- and 

W} in an unclassed suit of a value not ere 
ceeding Rs. 500/- 
shali be preferred to Shri A. L. Soni, Sub- 
ordinate Judge of the first class, exercising 
jurisdiction within such civil district”. Vide 
fhe same notification the High Court further 
@irecied that the Court of Shri A. L. Soni, 
Subordinate Judge of the First Class at 
Simia would be deemed to be a District 
Court for the purposes of such appeals præ 
ferred to it. Now the contention of tha 
fearned counsel for the petitioner is that 
once this notification under S. 39 (3) of the 
Punjab Courts Act had Seen issued by the 
High Couri, the jurisdiction conferred on 
the District Judge by virtue of the provi 
sions of sub-section (1) of S. 39 must ba 
deemed to have been taken away. Afta 
the issue of the aforesaid notification undes 
Sec. 39 (3) by the High Court, the only 
Court which, according to the learned coun 
eel for the petitioner, could enieriaiq and 
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dispose of an appeal against the judgment 
and decree of any Subordinate Judge exer- 
cising jurisdiction within the civil district 
of Simla and arising out of the suits of the 
type mentioned in the notification could be 
entertained only by Shri A. L. Soni, Sub- 
ordinate Judge and that with effect from 
the date of the issue of the notification the 
District Judge was divested of his jurisdic- 
tion to entertain and dispose of the appeals 
which were required to be preferred in 
terms of the aforesaid notification before 
Shri A. L. Soni,’ Subordinate Judge. The 
impugned judgment and decree passed by 
the District Judge in appeal was, therefore, 
without jurisdiction and deserved to be set 
aside by this Court in exercise of its revi- 
sional jurisdiction. 

5.. After giving our due consideration to 
the arguments advanced by the learned coun- 
sel for the petitioner we find ourselves un- 
able to subscribe to the view propounded 
by the learned counsel. It is a cardinal 
principle of law that ouster of jurisdiction 
lawfully vested in a Court is not to be readily 
inferred. Sub-section (1) of S. 39 expressly 
vests jurisdiction in the District Judge to 
hear appeals against the decrees and orders 
of the Subordinate Judges where the value 
of the original suit in which the decree or 
order was made, did not exceed five thou- 
sand rupees. Sub-section (3) does confer 
power on the High Court to issue notifica- 
tion directing that appeals lying to the Dis- 
trict Courts from all or any of the decrees 
or orders passed in an original suit by any 
Subordinate Judge shall be preferred to 
some other Subordinate Judge as may be 
mentioned in the notification and thereupon 
such appeals shall be preferred accordingly 
and the Court of such Subordinate Judge 
shall be deemed to be a District Court for 
the purposes of all appeals so preferred. 
This provision certainly cannot be read as 
empowering the High Court to take away 
the appellate jurisdiction of the District 
Judge which the Legislature expressly con- 
ferred upon him hy virtue of the provisions 
of sub-section (Í) of S. 39. Otherwise also 
the Legislature could not confer any unguid- 
ed discretion on the High Court to take 
a\'ay the jurisdiction of the District Judge 
and thereby set at naught the legislative 
provision found in S. 39 (1) expressly con- 
ferting appellate jurisdiction on the District 
Judge. A notification issued by the High 
Court under S. 39 (3) would in our view 
only enable the particular Subordinate Judge 
pamed in such notification to exercise ap- 
pellate jurisdiction in certain. matters which 
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could be.exercised by the District -Judge 
under the provisions of sub-section (1) of 
S. 39. Such a notification was neither in 
tended to nor can it have the effect of tak- 
ing away the lawful jurisdiction vested in|. 
the District Judge under sub-section (1) to 
entertain and hear appeals against the judg- 
ments and decrees of the Subordinate Judges 
where the value of the original suit in which 
the decree or order was made did not exceed 
Rs. 5,000/-. 

6. It may be observed that the jurisdic- 
tion to entertain and hear appeals against 
the decrees or orders of the Subordinate 
Judges which lie to the District Court under 
the provisions of S. 39 (1) vests only in the 
District Court and not in any Subordinate 
Judge. The effect of issuing a notification 
under S. 39 (3) of the Punjab Courts Act}, 
by the High Court is to confer the appel | 
late powers of the District Judge on a par- 
ticular Subordinate Judge and -while exer- 
cising such powers the particular Subordi- 
nate Judge is deemed to be a District Court 
for the purposes of all appeals so preferred 
to him. We are unable to appreciate as to 
why the District Judge who has been. validly 
appointed to his office cannot exercise the 
appellate jurisdiction which can be exercised 
by a Subordinate Judge who is only deem- 
éd to be a District Judge for certain pur- 


poses. 
7. A reference in this connection may 
also be made to the next section, that is, 


Section 40 of the Punjab Couris Act. Sub- 
section (1) of this section enjoins that a 
District Judge may transfer any appeals| ^ 


pending before him from the decrees or 
orders of the Subordinate Judges to any 
other Subordinate Judge under his admin- 
istrative control competent to dispose of 
them. It is clear from the language of this 
sub-section that the District Judge may dis» 
pose of such appeals pending before him 
either himself or transfer them to a Sub- 
ordinate Judge of competent jurisdiction in 
whose favour a notification under S. 39 (3) 
has been issued. The District Judge thus 
continues to enjoy his appellate jurisdiction 
for hearing and disposing of appeals against 
the decrees or orders of the Subordinate 
Judges which appeals could also be disposed 
of by a Subordinate Judge who is deemed 
to be a District Court in terms of. the noti-| , 
fication issued under S. 39 (3) of the Punjab 
Courts Act.. The language of this sub-sec- 
tion thus admits of no doubt that the Diss 
trict Judge as also the. Subordinate: Judge in 
whose favour a. notification under. S.: 39. (3) 
is issued, both enjoy concurrent. jurisdiction 
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to.hear appeals in respect of which a noti 
fication under S. 39 (3) is issued in favour 
of the Subordinate Judge: It is, therefore, 
just not possible to say that after the. issue 
lof notification under S. 39 (3), the District 
Judge is divested. of his jurisdiction to. enter- 
tain or decide appeals against the judgments 
or orders of .the Subordinate Judges which 
can be entertained and disposed of by a 
Subordinate Judge who is deemed to bea 
District Court. a 


8. Looking from yet another angle, the 
District Judge in exercise of his powers 
vested in him under S. 24 of the Civil P.C. 
also could withdraw any appeal pending in 
any Court subordinate to him and try to 
dispose of the same. In exercise of this 
power, therefore, the District Judge could 
withdraw any appeal which had been pre- 
ferred before the Subordinate Judge confer- 
red with the appellate powers by virtue of 
the notification issued under S. 39 (3) and 
dispose of the same himself. We are unable 


to appreciate as to how the jurisdiction of . 


the District Judge can be said to have been 
ousted simply because a Subordinate Judge 
had also been conferred similar appellate 
powers. i ' 


9. Our attention was drawn to a decision 
of the Lahore High Court, reported in AIR 
1936 Lah 575 (Jiwan v. Sant Singh), wherein 
a Division Bench of the Lahore High Court 
has taken a contrary view. With all respects 

_ for the learned Judges of the Lahore High 
€ Court, we are unable to appreciate the rea- 
soning advanced in support of the view 
taken by their Lordships. After reproduc- 
ing the provisions of S. 39 (3) of the Pun- 
jab Courts Act and referring to the language 
of the: notification issued by the High Court 
under that provision, the learned Judges ob- 
served: “In view of the provisions quoted 
above, it is clear that the appeal from the 
judgment and the decree of the trial Court 
lay to the Senior Subordinate Judge, Sialkot, 
and not to the District Judge, as the suit 
was undoubtedly an unclassed suit of: the 
value of Rs.- 75/-- The learned District 
Judge acted without jurisdiction in hearing 
the appeal- and- his judgment’ and decree 
must, therefore, be set aside.” For the rea- 
¿sons already stated we would respectfully 
` differ from the view taken by the Lahore 
High Court and hold that the District Judge 
was not divested of his jurisdiction to enter- 
tain and decide the appeals from the‘ decrees 
or orders of the.. Subordinate Judges -which 
he could lawfully entertain and -dispose of 
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by virtue of the: jurisdiction vested. in him| 
under S. 39 (1) of the Punjab- Courts Act. ~ 
>10. With these remarks we- maintain the 
judgment and decree’ of ‘the learned District 
Judge and dismiss this revision petition ‘but 
with no order as to costs. 


Revision dismissed. 


_ AIR 1983 BUMACHAL PRADESH 13 
V. P. GUPTA, J. 
Jogu, Petitioner v. Smt. Bhiki, Respon- 
dent. : ' 
Civil Revn, No 26 of 1982, D/- 5-7-1982. 


Evidence Act (1 of 1872), S. 65 (9 — 


Secondary evidence — When admissible — 
Suit for declaration that plaintiff was owner 
and in possession of suit property — Plain- 


tiff alleging that land was gifted to him by 
defendant — Defendant denying gift — 
Gift deed, registered and donor not denying 
its execution — Secondary evidence of gift 
deed if admissible. 


A suit was filed for declaration that the 
plaintiff was the owner and in possession of 
the suit property. The allegation was that 
the. defendant had executed a gift deed is 
plaintiff’s favour. The deed was registered 
and the position of the gifted property was 
delivered to the plaintiff. After execution 
of the gift deed the donor resiled from ths 
transaction. When the. plaintiff was inti- 
mated about mutation proceedings on the 
basis of the gift deed, he searched for the 
gift deed for showing the same to revenue 
authorities, but could not find the same. 
The plaintiff came to know that the original 
gift deed was stolen by the donor. During 
the mutation proceedings the donor denied 
the gift with the result that the mutation 


was rejected. The plaintiff filed an, appeal 
but his appeal was also rejected. On these 
allegations the plaintiff filed the suit. The 


plaintiff filed an application under Ss, 65/66 
seeking: permission to lead secondary evi- 
dence. The plaintiff had not reported the 
matter (of the loss of the gift deed) to the 
police and had not mentioned about it in 
the appeal filed against the mutation order. 
He also did not give any notice. The de- 
fendant in the written statement or in the 
reply to the application did not specifically 
plead that he had not executed the gift deed. 
On the other hand he asserted that his 
signatures on the document were obtained 
by fraud and misrepresentation during the 
time when he was not keeping good’ health, 
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In the written statement he admitted that 
when he came to know about this fraud 
and misrepresentation practised upon him, 
he cancelled the gift deed by executing a 
revocation deed. 


Held in these circumstances the gift deed 
alleged to have been executed in favour of 
the plaintiff by defendant was either Jost op 
destroyed and the plaintiff was unable ` to 
produce the same, in spite of his search and 
efforts without any default or neglect on his 
part. In these circumstances, fhe condition 
of S. 65 (c) was fulfilled and the plaintiffs 
application for leading secondary evideace 
should be allowed. As plaintiff was in pos- 
session of the document therefore, his mere 
statement that the document had been fost 
or was untraceable should be deemed to be 
‘sufficient. The plaintiff had alleged these 
facts in the plaint as well as in the applica- 
tion. KFt is true that plaintiff did not lodge 
any report about its foss by theft. But it is 
not always necessary fo ledge a report with 
the pelice. Simply that the plaintiff had 
not been able te prove the ‘heft of the ori- 
ginal by defendant did not mean that the 
document has not been lost or destroyed. 
Loss can never be proved absolutely and 
evidence regarding loss of the document by 
the person in whose cuslody the document 
ought to be is enough to allow secondary 
evidence. The conduct of the plaintiff in 
not filing the original document in Court 
and alleging specifically about the toss of 
the document as having been faken away 
by the defendant. coupled with his statement 
on oath, should be considered sufficient proof 
that the gift deed had been Iost. In tha 
plaint it was also mentioned that . plaintiff 
made a search for the gift deed but could 
not find the aame at the place where he had 
kept it and he was told by the donor that 
the same had been taken away by him 
(donor). This assertion of the plaintiff also 
could not be brushed aside lightly, especial- 
ly in view of the fact that fhe document 
was a registered document and the defen- 
dant-donor had not denied ifs execution. 

(Para 17) 

S. S. Mittal, for Petitioner; R. C. Bakshi, 

for Respondent. 


ORDER :— This revision petifion is di- 
tected against the order dated 25-9-1981 
passed by the Senior Sub Judge, Kulu by 
which the application of the plaintift-peti- 
tioner under S. 65 of the Evidence Act 
seeking permission to lead secomdaxy evi 
‘dence, was. rejected. -- 


Jagu v. Bhiki 


A.I R. 


2 The plaintiff-petitioner filed a suit fos 

declaration to the effect that the plaitiff ix 
owner and in possession of the suit property 
(detailed in the plaint) and in the alternative 
for possession of the property, Whe allega-_ 
tions are that Shayam Dass (now deceased) 
executed a gift deed (regarding disputed 
property) in plaintiffs favour on 26-12-1974, 
The deed was registered on 27-12-1974 and 
the possession of the gifted property was 
delivered to the plaintiff. After execution 
of the gift deed, Shayam Dass (donor) ræ 
siled from the transaction. When the plain- 
tif was intimated about mutation proceed- 
ings on the basis of the gift deed, he search- 
ed for the gift deed for showing the same 
fo revenue authorities, but could not find 
the same. The plaintiff came to know that 
the original gift deed was stolen by tha 
donor. During the mutation proceedings the 
donor denied the gift with the result that the 
mutation was rejected. The plaintiff filed an 
appeal but his appeal was also rejected. On 
these allegations the plaintiff filed this suit 
on 12-7-1977. 
- 3. The suit was contested by the defen- 
dant/donor Shayam Dass and on the plead- 
ings of the parties fəllowing issues were 
framed on 3-10-1977 :— 

1. Whether the suit is maintainable in the 
present form? OPP 

2. Whether the plaintiff is owner in posses- 
sion of the suit property as alleged? OPP 

3. Whether Shayam Dass donor was not in 
disposing mind at the time of making the 
impugned gift, as alleged? OPD. 

4. Whether the impugned gift was a result” 
of fraud and mistepresentation etc. as 
alleged? If so, its effect? OPD, 

5. Relief. 

4 The plaintif was examining his evi- 
dence when it transpired that fhe original 
gift deed was not on record. The plaintiff 
fherefore, filed an application under Sec 
fions 65/66 of the Evidence Act seeking per- 
missions to fead secondary evidence. This 
application was contested by Shayam Dass 
(doner/defendant) and fhe following issue 
was framed on 7-4-1978 :— 


i. Whether the defendant took away the 
gift deed from the custedy of the plaintiff? 
OPP. 

2 Relief. ‘ 

S. During the pendency of the applica- 
tion, Shayam Dass donor-defendant died and 
bis widow Smt. Bhikhi (now respondenf) was 
brought on record as his legal representative. 
The parties ted evidence on the application 
and after consideriag the evidence, the Senios 
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Sub Judge rejected the application ef the 
plaintiff-petitioner. 7 


€. Shri S. S. Mittal, the learned counsel 
for the plaintiff-petitioner, contended that a 
“mention about the existence and the execu- 
tion of the gift deed is in the plaint as also 
in plaintiffs statement. It was contended 
that the existence and execution of the gift 
deed is not disputed by deceased defendant 
Shayam Dass. In these circumstances the 
statement of the plaintiff regarding the loss 
of the document should have been believed 
and the application for secondary evidence 
should have been allowed. 


7. Shri R. C. Bakshi, the learned counsel 
for the respondent, contended that the plaine 
tiff-petitioner had alleged that the original 
gift deed was stolen by Shayam Dass (donor) 

but there was no satisfactory evidence to 
prove the theft. Thus, the trial Court was 
justified in rejecting the application for se- 
condary evidence. 

$. I have considered the contentions of 
the learned counsel for the parties. 


K 


9. In the plaint it is specifically mention- 
ed that Shayam Dass (deceased) executed the 
gift deed in plaintiffs favour on 26-12-1974 
and the same was registered on 27-12-1974. 
The further facts narrated are that Shayam 
Dass (donor) was living with the plaintiff and 
on the instigation of the plaintiff's enemies 
he wanted to resile from the gift, that plain- 
tiff made a search about the gift deed at the 
time when he was informed about the date 
of the mutation proceedings, but could not 

* find the same, that plaintiff came to know 
that Shayam Dass (donor) had taken away 
the gift deed in his (plaintiff's) absence, 


10. In the written statement donor Sham 
Das (now deceased) stated that he did not 
execute any gift deed in a disposing state of 
mind, that no possession of the property was 
delivered to the plaintiff. The donor ad- 
mitted that some documents were signed by 
him on 26-12-1974 and 27-12-1974 at Kulu, 
that he came to know about the execution 
of the gift deed after some days whereupon 
he executed a revocation deed on 5-3-1975 
cancelling the gift deed. He also raised 
objections that the gift was not accepted by 
the plaintiff and that possession was not de- 
livered to the plaintiff, and for these reasons 

È the gift was incomplete and unenforceable. 
It was also asserted that the said gift deed 
was a result of fraud, misrepresentation etc, 

11. In the application under Section 65, 
the plaintiff again stated that the gift deed 
was stolen by the defendant and the plain- 
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tiff was not- ia a pesition te produce the 
same. . . 

12. In reply Sħayam Dass (criginal defen- 
dant/donor) stated that the gift deed was a 
result of fraud and the same was noi stolen 
by him. Further no notice of the produc- 
lion cf gift deed. was ever given to him. 

13. In evidence, the- plaintiff stated that 
Shayam Dass (denor) was staying with him 
and when he (Shayam Dass) was instigated 
to resile from the gift, then he (Shayam 
Dass) teok away the original gift deed with 
him. He stated that Shayam Dass (deceased) 
told him that he had taken away the gift 
ceed. Plaintiff admitted that he did not re- 
port the matter (of the loss of the gift deed) 
to the police and did not mention about it in 
the appeal filed against the mutation order. 
He also admitted that he did not give any 
notice. The plaintiff produced some wit- 
messes to prove that the original gift deed 
was stolen by Shayam Dass deceased. 

14. The relevant extract from S. 65 cf 
the Evidence Act reads as follows :— 


“65. Secondary evidence may be given of 
the existence, condition or contents of a 
document in the following cases :— 

(a) to D) oe ce we ee oe 

(c) When the original has been destroyed 
or lost, or when the party offering evidence 
of its contents cannot, for any other reason 
not arising from his own default or neglect, 
produce it in reasonable time: 

4d) to (8) oie cee vee ce ave 
In cases (a), (c) and (d), any secondary evi- 
dence of the contents of the document is ad- 
Missible ... 2. see see aee” 

i5. The alleged gift deed is dated 26-12- 
1974 which was registered on 27-12-1974. 
The defendant Shayam Dass (now deceased) 
in the written statement or in the reply to 
the application did not specifically plead that 
he had not executed the gift deed. On the 
other hand in the writien statement as well 
as in the reply to the application Shayam Dass 
(deceased) asserted that his signatures on 
the document were obtained by fraud and 
tmisrepresentation during the time when he 
was not keep good health. In the written 
statement he admitted that when he came to 
know about this fraud and misrepresentation 
practised upon him, then he cancelled the 
gift deed by executing a revocation deed on 
5-3-1975. , 

16. Thus the existence of the original gift 
deed was not disputed by the donor Shayam 
Dass (now deceased.) In due course the gift 
deed. should have been with the plaintiff as 
he is the donee. The plaintiff has. stated that 
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the original gift deed is not with him. The 
next question which arises for determination 
is as to whether the plaintiff has proved whe- 


ther the original gift deed has been destroy- ` 


ed or lost or cannot, for any other reason 
not arising from his own default or neglect, 
be produced. ask : 


17. As plaintiff was in possession of the 
document therefore, his mere statement that 
the document has been lost or is untrace- 
able should be deemed to be sufficient. The 
plaintiff has alleged these facts in the plaint 
as well as in the application. It is true that 
plaintiff did not lodge any report about its 
loss by theft. But it is not always necessary 
to lodge a report with the police. Simply 
that the plaintiff has not been able to prove 
the theft of the original by deceased Shayam 
Dass does not mean that the document has 
not been lost or destroyed. Loss can never 
be proved absolutely and evidence regarding 
loss: of the document by the person in whose 
custody the document ought to be is enough 
to- allow secondary evidence. The conduct 
of the plaintiff in not filing the original docu- 
ment in Court and alleging specifically about 
the loss of the document as having been 
taken away by the defendant coupled with 
his statement on oath, should be considered 
sufficient for proof that the gift deed has 
been lost. In the plaint it is also mentioned 
that plaintiff made a search for the gift deed 
but could not find the same, at the place 
where he had kept it and he was told by 
Shayam Dass (donor) that the same had 
been taken away by him (donor). This as- 
sertion of the plaintiff also could not be 
brushed’ aside lightly, especially in view of 
the fact that the document was a registered 
document and the defendant-donor had not 
denied its execution. The donor had ad- 
mitted the execution and registration of the 
same, in the revocation deed on 5-3-1975. 
‘This revocation deed was produced by 
Shayam Dass on 9-3-1977. In these circum- 
stances, I am of the opinion that the gift 
deed alleged to have been executed in favour 
of the plaintiff by Shayam Dass deceased is 
either lost or destroyed and the plaintiff is 
unable to produce the same, in spite of his 
search and efforts without any default or 
neglect on his part to produce the same. In 
these circumstances, the condition of Sec- 
tion 65 (c) is’ fulfilled and the plaintiff’s ap- 
plication for leading secondary. evidence 
should, be allowed. I thus -hold that the 
Senior Sub Judge has acted with material ir- 
regularity and.illegality in the exercise of his 
discretion in rejecting the application of the 
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plaintiff under Section 65 of the Evidence 

Act and, as a consequence, set aside the order 

dated 25-9-1981 and accept this revision peti- 

tion. The application under Section 65 filed 

by the plaintiff is accepted and the plaintiff . 
is allowed to lead secondary evidence. The 

case is sent back to the Court of Senior Sub 

Judge, Kulu who shall proceed ‘in the matter 
according to law and proceedings shall start 
from 25-9-1981. The parties are directed to 
appear in the Court of Senior Sub Judge, 

Kulu on 2nd Aug., 1982. Parties are left to 

bear their own costs. Any remarks or ob- 

servations made in this judgment shall have 
no effect on the merits of the case. 


Revision allowed. 


AIR 1983 HIMACHAL PRADESH 16 
VYOM PRAKASH GUPTA, J. 
Paras Ram, Petitioner v. Chander Dev and 
another, Respondents. 
Civil Revn. Petn. No. 156 of 1981, D/- 
21-7-1982. 


Punjab Pre-emption Act (1 of 1913), S. 8 
— Notification No. 16472 dated 2nd July, 
1919 — Suit for pre-emption — Maintain- 
ability. 

Where a suit was filed to pre-empt certain 
sale of property located in an erstwhile state 
which was merged in Himachal Pradesh to 
which all the Punjab Acts including the 
Punjab Pre-emption Act were made applicable 
and the area of the State formed part of a 
district other than Simla district, the suit 
could not be said to be not maintainable . 
merely because the area of the State subse- 
quently became part of Simla district to 
which exemption was granted from the Act 
under notification under Section 8 of the Act 
in .1919. AIR 1973 Him Pra, 81, Relied on. 


i (Para 12) 

Cases Referred : Chronological Paras 

AIR 1973 Him Pra 81: ILR (1972) Him Pra 
63 13, 15, 16 

AIR 1936 Lah 145 ` i . 16 

AIR 1922 Lah 474 (1) 16 
A. N. Bhoil, for Petitioner; 


G. D. Verma, 
for Respondents. . 
ORDER :— Padam Dev, defendant No. 2 
{respondent No. 2), sold land (as detailed in 
the plaint) to Paras Ram, defendant No. 1 
(petitioner) for a consideration of Rs. 3 575- - 
vide sale deed dated 16-8- 1976. 
2 Chander Dev, plaintiff, (respondent 1) 
filed a suit for pre-emption in the Court of 
Senior Sub Judge, Simla, on 16-8-1977. .The, 


HZ/HZ/D558/82/VAN/SNV: «tie 


All India 


5 


~ 


.P. C. The 


T 


Reporter 


1983 
Jammu & Kashmir High Court. 


Eosen 


‘AIR 1983 JAMMU AND KASHMIR 1 


Dr. A. S. ANAND AND 
I. K. KOTWAL, JJ, 


Pushpa Devi, Petitioner v, 
Singh, Respondent, 

Civi] Misc. petn. No. 76 of 1981 and 
Civil First Misc, Appeal No, 23'of 1981, 
D/- 27-2-1982, 


Nanak 


Jammu and Kashmir Limitation Act 
{9 of 1995 Smvt.), Secs, 5, 29 (2) and 
Art. 156 — Appeal under Sec. 34 of 
Jammu and Kashmir Hindu Marriage 
Act — Sec. 5 of Limitation Act does not 
apply. (Jammu and Kashmir Hindu 
Marriage Act (4 of 1980), Sec. 34), 

The argument was that Sec. 29 (2) of 
the Jammu and Kashmir Limitation Act, 
1995 had no application to the present 
appeal, for no period of limitation has 
at all been provided for it by the first 
schedule, which is sine qua non for 
excluding the application of Sec, § in 
terms of Sec 29. The contention was 
that Art. 156 of the Limitation Act will 
not apply to the present appea] for the 
reason that the right to bring the pre- 
sent appeal was traceable not to the 
Civil P. C. but to Sec. 34 of the Jammu 
and Kashmir Hindu Marriage Act, 1980 
itself, Art. 156, it was contended, will 
apply to those appeals only, the right 
to file whereof is conferred by the Civil 
argument thus raised two 
questions for determination. (i) what is 
the true connotation of the expression 
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tunder the Code of Civif Procedure” 
occurring in Art, 156? and (ii) will Sec- 
tion 29 (2) apply even if no period of 
limitation is provided by the first Sche- 
dule for a suit, application or appeal, 
though the same is provided by the 
special or the loca] law under which it 
is brought,? 


Held, the expression “under the Civil 
P. C. occurring in Art, 156 merely con- 
notes that an appeal shall lie to the 
High Court the procedure to be followed 
wherein is governed by the Civil P. C. 
It does not connote that the right to file 
the appeal itself must be conferred by 
the Civil P, C. The procedure to be fol- 
lowed in appeals under the J. & K. 
Hindu Marriage Act, there can be no 
manner of doubt, is one prescribed by 
the Civil P. C. Sec. 23 of the Act speci~ 
fically makes the Code applicable to all 
procedings under the Act. The conclu- 
sion that Art. 156 would have applied 
to appeals under Sec, 34 ofthe Act had 
this section not prescribed the period of 
ninety days for filing appeals under it 
is, therefore, inescapable, The first con- 
tention is, therefore, overruled. AIR 
1964 SC 1099. (1886) ILR 13 Cal 221 and 
AIR 1920 Mad 407 Rel on, (Para 8) 


The second contention is equally un- 
tenable. Even if the first schedule omit- 
ted to lay down any period of limitation 
for a particular appeal, the provisions 
of Sec, 29 (2) would stil] apply provid- 
ed the special or local law prescribed 
the period for filing the appeal. AIR 
1964 SC 1099 Foll, (Para 9) 


2J.&K. ~ 


Looked from any angle, therefore, 
Sec, 5 has no application to the present 
appeal, 1981 Kash LJ 427 Approved, 

(Para 10) 
Chronological Paras 


1982 Hindu LR 


Cases Referred; 
1981 Kash LJ 427: 


259 2, 10 
AIR 1964 SC 260 : 1964 (1) Cri LJ 1525 
1964 All LJ 49 
AIR 1964 SC 1099 9 
AIR 1958 Cal 539 4 
AIR 1957 Andh Pra 473 | 4 
AIR 1956 Mad 79 4 
ATR 1953 Bom 35: ILR 
. 1083 9 
AIR 1951 Pat 462 4 
: AIR 1949 East Punj 299 4 
AIR 1941 All 207: 1941 All LJ 267 i 
7 

7 


(1952) 
4,9 


. AIR 1941 Oudh 276 
AIR 1920 Mad 407 
; (1886) ILR 13 Cal 221 
Rachhpal Singh, for Petitioner; 
Singh, for Respondent, 


KOTWAL, J.:— The short question 
that falls for determination in this ap- 
peal is whether Sec. 5 of the Jammu & 
Kashmir Limitation Act, 1995 applies to 
appeals u/s, 34 of the Jammu & Kash- 
mir Hindu Marriage Act, 1980, herein- 
after to be referred to as the Act, 


2 The appellant Pushpa Devi lost 
her petition u/s. 12 of the Act in the 
court of District Judge, Jammu on 24-2- 
1981 and preferred an appeal against 
the aforesaid judgment in the High 
Court on 2-5-1981, Since it was beyond 
thirty days, the period of limitation pro- 
vided for it by Sec, 34 of the Act, she 
also moved an application u/s, 5 of the 
Limitation Act, seeking condonation of 
the delay on various grounds, When this 
application came up for consideration 
before Hon’ble the Acting Chief Justice, 
an objection was taken on behalf of the 
respondent that Sec. 5 of the Limitation 
Act was not applicable to appeals u/s 34 
of the Act, which itself prescribed period 
of limitation for appeals, as its applica- 
tion to such appeals was clearly exclud- 
ed by Sec. 29 of the Limitation Act, Re- 
liance was also placed upon a single 
Bench decision of this court in Sarishta 
Devi v, Omkar Lal, 1981 Kash LJ 427. 
The learned Acting Chief Justice being 
of the view that Sec. 5 being an in- 
dependent provision which had nothing 
to do with computation of period of limi- 
tation, its application could not be deem- 
ed to have been excluded by See, 29 


J. P, 


— Pushpa Devi v, Nanak Singh 


A.LR. 


and referred the case to a larger Bench 
for reconsideration of the view taken 
in 1981 Kash LJ 427 (supra), 


3. Section 29 of the Jammu & Kash- 
mir Limitation Act, which is a facsimile 


. of Sec, 29 of the Indian Limitation Act, 


1908, barring sub-secs, (3) and (4) of the 
Centra] Act, which do not occur in the 
State Act, and are also relevant for the 
present discussion, reads as under :— 

“29, Savings. (1) Nothing in this Act 
Shall affect Sec, 25 of the Contract Act 
(IX of 1977), 


(2) Where any special or local law 
prescribes for any suit, appeal or appli- 
cation a period of limitation different 
from the period prescribed therefor by 
the first Schedule the provisions of Sec- 
tion 3 shall apply, 
were prescribed therefor in that Sche- 
dule, and for the purpose of determin- 
ing any period of limitation prescribed 
for any suit, appeal or application by 
any special or local law— 

(a) the provisions contained in S. 4, 
Secs, 9 to 18 and Sec, 22 shall apply 
only in so far as, and to the extent to 
which, they are not expressly excluded 
by such special or local law; and 

(b) the remaining provisions of this 
Act shal] not apply.” 


4, On the plain language of sub- 
sec, (2) once it is shown that the special 
or local law under which the suit, ap- 
plication, or appeal is brought, provides 
for it a period of limitation different 
from the one provided therefor by the 
first Schedule, -all provisions of the 
Limitation Act, except those contained 
in Secs. 3, 4, 9 to 18 and Sec, 22 shall 
have no application to such suit, ap- 
plication or appeal proprio vigore. Even 
the provisions contained in Ss. 4 and 9 
to 18 and 22 shall have no application 
in so far and to the extent to which 
they are expressly excluded by the 
special] or local law under which the 
suit application or appeal is brought, 
With due respect to the learned Acting 
Chief Justice, there is no warrant for 
the proposition that Sec, 5 is indepen- 
dent of Sec, 29 and has nothing to do 
with reckoning of the period of limita- 
tion, Period of limitation is prescribed 
by the first schedule, How that period 
is to be reckoned in different cases un 
der different circumstances, has been 
provided by various sections of the 
Limitation Act, including Sec, 5, which 


as if such period . 


~ 
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too has the effect of extending the same 
in certain given cases on proof of suffi- 
cient cause, It is therefore, idle to con- 
tend that this section has no bearing 
on the computation of period of limita- 
` tion prescribed under the first Sch. Un- 
less, therefore, Sec, 5 is specifically 
made applicable to any suit, appeal or 
application by the special or local law 
prescribing ` limitation for the same, if 
cannot apply to it by its own force, 
This view has been taken by almost all 
the courts in India and no court is 
shown to have taken a contrary view 
(See Chheda Lal Jain v, Officer Com- 
manding Station Meerut Cantonment, 
AIR 1941 All 207, M. K. Abu Bucker v, 
B. Moidu, AIR 1957 Andh Pra 473, 
Canara Bank Ltd., v, Warden Insurance 
'Co. Ltd, AIR 1953 Bom 35, Rai Haren- 
dranath Chaudhari y, Sm, Daulatmani 
Chaudhuri, AIR 1958 Cal 539, Harbans 
Singh v. Karam Chand, AIR 1949 East 
Puni 299, A. C, Arumugham v. Mana- 
ger, Jawahar Mills Ltd., AIR 1956 Mad 
79, Ram Sagar v. Ram Nath, AIR 1941 
Oudh 276, and Surya Mohan Thakur v, 
State of Bihar, AIR 1951 Pat 462.) In 
all these cases the court declined to con- 
done delay on the ground that the period 
of limitation having been prescribed 
by the special law, Sec, 29 (2) excluded 
the application of Sec, 5, under which 
the delay was sought to be condoned, 


5. While not disputing the correct~ 
, hess of this view Mr. Rachpal Singh has 
still argued that Sec, 29 (2) has no ap- 
plication to the present appeal, for no 
period of limitation has at all been pro- 
vided for it by the first Schedule, 
which is sine qua non for excluding the 
application of Sec, § in terms of Sec, 29, 
His contention is that Art, 156 of the 
Limitation Act will not apply to the 
present appeal for the obvious reason 
that the right to bring the present ap- 
peal is traceable not to the Code of Civil 
Procedure but to Sec, 34 of the Act it- 
self, Art, 156, according fo him, will 
apply to those appeals only, the right 
to file whereof is conferred by the Code 
of Civil Procedure, 


6. He has not, however, disputed the 
fact that the Act is a special law with- 
in the meaning of Sec. 29 (2), which 
makes a provision for the period of 
limitation for appeals, This argument 
immediately raises two questions for our 
determination, These are: 
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(i) what is the true connotation of the 
expression “under the Civil P, C.” oc- 
curring in Art, 156? and 

Gi) will Sec, 29 (2) apply even if no 
period of limitation is provided by the 
first Sch. for a suit, application or ap- 
peal, though the same is provided by 
the specia] or the loca] law under which 
it is brought? 


7. The expression “under the Civil 
P. C.” which also occurred in Art, 156 
of the Indian Limitation Act, 1877 came 
in for interpretation in Aga Mahomed 
Hamadani y. Cohen (1886) ILR 13 Cal 
221 and was interpreted by the learned 
Judges with these observations :— 


‘o... The Limitation Act, Sch IJ, 
Art, 156, when it speaks of the Civil 
Procedure Code is, on the face of it. 
speaking of a Code which relates to 
procedure, and does not ordinarily deal 
with substantive rights: and the natural 
meaning of an appeal] under the Civil 
Procedure Code appears to us to be an 
appeal governed by the Civil P, C, so 
far as procedure is concerned.” 
Following the aforesaid decision, a simi- 
lar view was taken by the Madras High 
Court in A. Ramaswami Pillai y, Tehsil- 
dar of Madura, AIR 1920 Mad 407 
wherein it was held:— 


“It seems to us that this is the correct 
interpretation of Art, 156, There seems 
to be no good reason for saying that an 
appeal under the Civil P. C, means 
only an appeal the right to prefer which 
is conferred by the Code itself On the 
other hand, it would not be straining 
the language of the article too much to 
hold that an appeal the procedure with 
respect to which from its inception to 
its disposal is governed by the Civil 
P. C. may rightly be spoken of as an 
appeal under the Code; this interpreta- 
tion seems to us to be strengthened by 
the reference in Art, 156 itself to Arti- 
cle 151 of the same Schedule.,,,......” 


8 Dissenting from the view taken 
by Mudholkar J, that where the right 
of appea] is given by some other law, 
appeal within the meaning of Art, 156 
must be regarded as one under that law 
and not under the Civil P. C, the major- 
ity in Vidyacharan Shukla y, Khubh- 
chand Baghel, AIR 1964 SC 1099 ap- 
proved the view taken in the aforesaid 
two decisions of the Calcutta and Mad- 
ras High Courts, with these observations 
(at p. 1103) :— 
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Hucre WE consider that these deci- 
sions correctly interpret Art. 156 and, 
in any event, we are not prepared to 
disturb the decisions which have stood 
for so Jong and on the basis of the cor- 
: peemess of which Indian legislation has 
proceeded,” 

The law thus seems to be well settled 
that the expression ‘under the Civil 
P, C.” occurring in Art, 156 merely con- 
aotes that an appeal shall lie to the 
‘High Court the procedure to be follow- 


ea wherein is governed by the Civil : 


P, C. it does not connote that the right 
to file the appeal itself must be con- 
ferred by the Civil P. C. The procedure 
to be followed in appeals under the Act, 
there can be no manner of doubt, is one 
torescribed by the Civil P. C, Sec. 23 of 
the Act specifically makes the Code ap- 
plicable to al] proceedings under the 
Act. The conclusion that Art, 156 would 
have applied to appeals under Sec. 34 
of the Act had this section not prescrib- 
ed the period of ninety days for filing 
appeals under it is, therefore, inescap- 
able. The first contention raised by Mr 
Rachpaj Singh is, therefore, overruled, 


9. His second contention is equally 
untenable, The controversy, if any, ap- 
pears to have been finally set at rest by 
their Lordships of the Supreme Court in 
V. C. Shukla’s case (AIR 1964 SC 1099) 
(supra), In that case the Supreme Court 
approved the view taken by the Bom- 
bay High Court in Canara Bank case 
(AIR 1953 Bom 35) (supra) that even if 
the first schedule omitted to lay down 
any period of limitation for a particular 
appeal, the provisions of Sec 29 (2) 
would still apply provided the special 
or local law prescribed the period for 
filing the appeal. This is borne out from 
the following observations made therein 
(at p. 1102) :— 


eiie There have been several deci- 
sions on this point but it is sufficient to 
refer to the decision of the Bombay 
High Court in Canara Bank Ltd, Bom- 
bay v Warden Insurance Co, Ltd. Bom- 
bay, ILR (1952) Bom 1083: (AIR 1953 
Boy, 35) where Chagla, C. J., repelled 
this construction and held that even 
where there was no provision in the 1st 
Schedule for an appeal] in a situation 
identical with that for which the Special 
Law provides, the test or “a prescrip- 
tion of a period of limitation different 
from the period prescribed by the first 
Schedule is satisfied. This court in Kau- 
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shalya Rani v. Gopa] Singh, Cri, Appeal 
No, 126 of 1962, D/- 20-9-1963 (AIR 1964 
SC 260) upheld this construction and 
approved the judgment of Chagla, C. J., 
in the Canara Bank case, ILR (1952) 
Bom 1083: (ATR 1953 Bom 35). Apart ~~ 
from the decision of this Court, we con- 
sider the reasoning of Chagla, C., J., to 
be unexceptionable and we agree with 
Subba Rao, J, in holding that the re- 
quirement of a prescription by the Spe- 
cial Law “of a period different” from 
that prescribed by the first Schedule is 
satisfied in the present case.” 

10. Looked from any angle, there- 
fore, Sec, 5 has no application to the 
present appeal and no exception can be 
taken to the view taken by one of us 
(Anand J.,) in 1981 Kash LJ 427 (supra), 

11. In the result, the appeal is dis~. 
missed as barred by time, but in the 
circumstances of the case without any. 
order as to costs. 

12, Before parting with the file, I 
may impress upon the State Legislature 
the need to amend Sec. 34 of the Act so 
as to make the provisions of Sec. 5 of 
the Limitation Act applicable to appeals 
under the Act, This is necessary to ob- 
viate grave hardship to which an ap- 


- pellant may sometime be subjected for 


no fault of his. j 
Dr, A. S. ANAND, J.:— I agree, 
_ Appeal dismissed. 
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M/s, Gupta Pvt, Loan Committee and 
others, Appellants y, Smt, Sumitra Devi, 
Respondent, 

Civil First Appeal No, 18 of 1979, D/« 
27-2-1982. 

(A) J. & K. Civil Courts Act (40 of 
1977 Smvt.), S. 34 — Suits Valuation Act 
(1887), Sec. 8 — Money decree — Ap- 
peal — Forum — It has to be determin- 
ed on basis of jurisdictional value as 
stated in plaint, irrespective of extent 
of challenge. ((i) Court-fees Act (1870), 
Section 7; (ii) J. and K. High Court 
Rules, R. 14 (2) (a)). 

The forum of appeal against money 4 
decree has to be determined on the basis 
of jurisdictiona] value as stated in the 
plaint and in accordance with the pro- 
visions of the Civi] Courts Act, irrespec- 
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tive of the extent of the challenge to 
the money decree, AIR 1960 Punj 434, 
(1936) 38 Puni LR (J&K) 88 and AIR 
1960 J&K 89 Rel. on. (Para 5) 
Under Sec. 8 of the Suits Valuation 
Act, in suits, other than those specified 
in the section, the court-fee payable 
under the Court-fees Act is ad valorem 
and the value for the purpose of court- 
fee and jurisdiction has to be the same. 
The value of relief sought by the plain- 
tiff settles the jurisdictiona] value and 
once the plaintiff has exercised his op- 
tion, under Sec, 7 (iv) of the Court Fees 
Act, to assess his clam for a particular 
value, for the purpose of  court-fees, 
that also becomes thé value for jurisdic- 
tional purposes, Therefore, in a suit for 
recovery of money, any reduction of the 
amount claimed by a decision of the 
court or even as a result of compromise 
between the parties to the suit, does not 
and cannot change the origina] jurisdic- 
tiona] value for the purposes of the ap- 
peal, However, where a decree is grant- 
ed for an amount greater than that 
asked for in the plaint, the decretal 
amount would be the value for the pur- 
pose of appeal and the same would also 
determine the appellate forum. There is 
of course a fundamenta] difference be~ 
tween valuation of an appeal for pur- 
poses of court-fees and that for the pur- 
poses of jurisdiction, For the purpose of 
court-fees, it is the subject matter of 
the appeal that has to be considered but 
for the purpose of jurisdiction it is the 
value of the suit that has to be taken 
into account, In the circumstances of the 
case as the valuation of appeal for pur- 
poses of jurisdiction exceeded Rs. 15,000 
a Division Bench of the High Court was 
proper forum under R, 14 (2) (a) of 
Rules, (Para 2) 
(B) Civil P. C. (5 of 1908), Sec, 34 — 
Money decree —. Interest — Courts in 
India are both of law and equity — 
Courts can award interest by way of 
damages on equitable considerations, 
Held, interest at 12% up to date of 
suit and for future should be reduced to 
6% and 4%. AIR 1961 SC 990 and AIR 
1978 J&K 102, Foll, AIR 1938 PC 67, 


Disting, (Paras 10, 11, 12) 
Cases Referred: Chronological Paras 
AIR 1978 J&K 102 10 
AIR 1961 SC 990 : 10 
ATR 1960 J&K 89 4 
ATR 1960 Puniab 434 2 


AIR 1938 PC 67 6, 10 
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(1936) 38 Pun LR (J&K) 88 3 

Amar Chand, for Appellants: R. P. 
Bakhshi, for Respondent. 

Dr. ANAND, J.:— This is defendant’s 
first appeal. It arises out of a final de- 
cree passed by the leraned District 
Judge, Jammu, on 28-5-1979 in a suit 
for recovery of Rs. 11400/- as principal 
amount and Rs. 3933/- as interest, up to 
the date of suit, and future interest at 
the rate of 12%. In this appeal the de- 
fendant has challenged the correctness 
of the decree only to the extent of the 
award of interest of Rs, 3,933/- and fu- 
ture interest at the rate of 12% per 
annum and the judgment and decree has 
been not been assailed on any other 
account, Therefore, it is not necessary 
for us to dea] with the facts of the case 
except in so far as the same are rele- 
vant for the purpose of deciding the 
limited issue, 

2. Since the challenge is confined 
only to a part of decree for Rs, 3933/-, 
the defendant has paid court-fee of 
Rs, 423.50 on the said amcunt, At the 
very outset, therefore, a question has 
arisen as to whether this appeal] should 
be heard by a single Judge or by a Divi- 
sion Bench of the High Court because 
Rule 14 (2) of the High Court Rules 
provides :— 

“14 (2) (a) A civil first 
a decree or an order of a Subordinate 
Court when the value for the purpose 
of jurisdiction does not exceed fifteen 
thousand rupees, 

(b) A second appeal 
of the Code; 

(c) A revenue appeal: 

(d) Any other civil appeal under any 
law for the time being in force where 
the value of the subject matter does not 
exceed fifteen thousand rupees: 

(e) An appeal under the Hindu Mar- 
riage Act, 1955 (Central Act 25 of 1955) 
as adopted by the Jammy and Kashmir 
Hindu Marriage Act, 1955 (VIII of 1955);” 
Indeed, it is not in doubt that under the 
Civil Courts Act, an appeal from the 
decree and judgment of the District 
Judge lies to the High Court. The pre- 
cise question which requires considera- 
tion in this regard is whether the value 
for the purpose of jurisdiction of the 
appeal has to be according to the extent 
of amount challenged or whether the 
valuation for the purpose of jurisdiction 
has to be as per value of the suit irres- 


appeal from 


under Sec, 100 
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pective of the extent of challenge in ap- 
peal, To decide this controversy, re- 
course has to be made to the Court 
Fees Act and the Suits Valuation Act. 
Under Sec, 8 of the Suits Valuation Act, 
in suits, other than those specified in 
the section, the court-fee payable un< 
der the Court-fees Act is ad valorem 
and the value for the purpose of court 
fee and jurisdiction has to be the same 
The value of relief sought by the plain- 


tiff settles the jurisdictional value 
and once the plaintiff nas 
exercised his option, under Sec- 


tion 7 (iv) of the Court-fees Act, to as- 
sess his claim for a particular value, for 
the purpose of court-fees, that also be- 
comes the value for jurisdictional pur- 
poses. In our view, therefore, in a suit 
for recovery of money, any reduction 
of the amount claimed by a decision of 
the court or even as a result of com- 
promise between the parties to the suit, 
does not and cannot change the original 
jurisdictional value for the purposes of 
the appeal, However, where a decree is 
granted for an amount greater than that 
asked for in the plaint, the decretal 
amount would be the value for the pur- 
pose of appeal and the same would also 
determine the appellate forum, There is 
of course a fundamental difference be- 
tween valuation of an appeal for pur- 
poses of court-fees and that for the pur- 
poses of jurisdiction. For the purpose of 
court-fees, it is the subject matter of 
the appeal that has to be considered but 
for the purpose of jurisdiction it is the 
value of the suit that has to be taken 
into account, In the view that we have 
taken we find support from a judgment 
of the Punjab and Haryana High Court 
in Mohinder Singh vy. Jagjit Singh, AIR 
1960 Punjab 434 wherein it was opined 
as follows .— 


_ “The jurisdictional value of a suif 
does not change with the form of the 
decree and the forum of appeal is to be 
determined by the value of the suit and 
not by the value of the decree.” 


3. Similar view has also been ex- 
pressed by a Division Bench of our own 
High Court in (1936) 38 Pun LR (J&K) 
88, wherein it was observed :— 

“The value of the subject matter of a 
suit must be its valuation or at the time of 
its institution and the amount or the 
value of the subject matter as fixed in 
the plaint should determine the court to 
which the appeal lies.” 
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4, This aforesaid judgment was noti- 
ced with approval in Ahad Mir v. Mahda 
Bhat, AIR 1960 J&K 89, by a Division 
Bench of this court, It was held that 
whereas for the purpose of court-fees, 
it is the subject matter of the appeal 
that has to be considered yet for the 
purpose of jurisdiction, it is the value 
of the suit that is relevant, Their Lord- 
ships opined (at p. 91) :— 


“It is, therefore, wrong to say that 
the value for the purposes of jurisdic- 
tion in respect of an appeal will depend 
upon the value of the appeal for pur- 
poses of court-fees. The true effect and 
purport of Sec, 8 of the Suits Valuation 
Act, is to fix the same value for purpose 
of jurisdiction in respect of the suit as 
well as the appeal.” 

5. Thus, it is now well 
irrespective of the extent of challenge 
to the money decree in appeal, the 
forum of appeal, has to be determined 
on the basis of jurisdictional] value as 
stated in the plaint and in accordance 
with the provisions of the Civil Courts 
Act, Considered in this light, it is there- 
fore obvious that the jurisdictional 
value of the present suit is Rs, 15333/- 
and the same valuation would determine 
the forum of appeal, Keeping in view 
the provisions of Rule 14 (2) (a) of the 
High Court Rules, an appeal where the 
valuation for the purpose of jurisdiction 
exceeds Rs, 15,000/- lies to a Division 
Bench. A Division Bench of this Court 
therefore is the proper forum to hear 
the appeal, irrespective of the fact that 
the challenge in the appeal is confined 
only to sum of Rs, 3,933/- and costs, 

6. Mr. Amar Chand, learned counsel 
for the appellant, has in support of the 
appeal vehemently argued that the trial 
court was in error in awarding interest 
to the plaintiff up to the date of the suit, 
since neither there was an agreement to 
pay interest nor was there any mercan- 
tile practice to pay interest for wrong- 
ful retention of money, It is urged that 
the interest could not be paid by way 
of damages for wrongful retention of 
money and, therefore, the decree to 
the extent it awarded interest upto the 
date of the suit was illegal and be- 
yond the jurisdiction of the court, Re- 
lance in this respect is placed on 
Bengal Nagpur Railway Co. Ltd. v, Rut- 
tanji Ramji, AIR 1938 PC 67, wherein 
it was held that interest could not be 
allowed at common law by way of 


settled that 
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damages for wrongful retention of any. 
debt, 


7. Mr. R. P. Bakhshi, learned coun- 
sel for the plaintiff respondent has on 
the other hand argued that since the ap- 
pellant has not questioned the decree in 
so far as the principal amount of 
Rs, 11,400/- is concerned it stood esta- 
blished that the defendant-appeliant 
had wrongfully withheld the payment 
of that amount and, therefore, the pla- 
intiff-respondent was entitled to recover 
interest on that amount at the rate of 
1% per month together with interest at 
the same rate from the date of the dec- 
ree til] realization of this decretal 
amount, because she had been deprived 
of the use of her own money without 
any justification, It is argued that in 
appropriate cases the court can com> 
pensate the plaintiff by awarding in- 
terest for the period during which the 
payment is wrongfully withheld, 


8 We have gone through the plead- 
ings of the parties and find that where- 
as the plaintiff-respondent had claimed 
interest at the rate of 1% P. M. on the 
amount of Rs. 11400/-, from the date 
it fell que, namely, 11-2-1973, till the 
date of the institution of the suit by 
way of damages for wrongful retention 
of money, it was not pleaded by her 
that the interest was being claimed 
either on the basis of some agreement 
or merclantile practice, It is, there- 
fore, obvious that the amount of in- 
terest which was claumed by the plain- 
tiff-respondent in the suit was by way 
of damages on equitable grounds, 


9 Since, in the suit neither agree- 
ment nor mercancile practice was plead- 
ed, we do not consider it necessary to 
advert to the evidence whereby the pla- 
intiff-respondent had attempted to show 


that there was mercantile practice for 
payment of interest at the rate of 1% 
to 14% P. M. because it is a settled 


position that what it not alleged cannot 
be allowed to be proved and that no 
amount of evidence can fill up a lacuna 
in the pleadings. We shall, therefore, 
only have to consider whether the pla- 
intiff-respondent is entitled to claim in- 
terest by way of damages and if so at 
what rate, 


10. The judgment relied upon by 
Mr. Amar Chand. AIR 1938 PC 67 
(supra) does not deal with the payment 
of interest by way of damages on equi- 


-+ 
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table grounds, It only lays down that 
in "common law” interest by way of 
damages cannot þe claimed or paid, Of 
course, a court of law, unless it is a 
court of equity also, cannot award in- 
terest on equitable considerations but 
in this country where the courts are 
both of law and equity, there is no bar 
to the award of interest by way of 
damages on equitable considerations. 
That judgment, therefore, does not ad- 
vance the case of the defendant- 
appellant because in this casa the 
claim for interest is founded not 
on “common law” but on ‘equit- 
able grounds’, That the courts 
of law and equity can grant interest, for 
a period, prior to the commencement 
of the suit, even in cases where interest 
has not been claimed under an agreement 
or usages of trade or under the statu- 
tory provision has been settled by the 
Supreme Court in Mahabir Prasad Run- 
gta v. Durga Datta, AIR 1961 SC 990 
and there is no manner of doubt that 
interest can be granted for wrongful re- 
tention of money only on equitable 
grounds. A Division Bench of this court 
in the Union of India v. S. Kesar Singh, 
AIR 1978 J. & K. 102, to which one of 
us (Kotwal, J.) was a party, considered 
this question in depth and repelled the 
argument, similar to the one raised by 
Mr, Amar Chand, by an elaborate judg- 
ment, The following passage from that 
judgment which makes the position clear 
may, therefore, be noticed with advan- 
tage (at p. 110): W ‘ 

“Finally, Mr. Malhotra has argued 
that there being no evidence of an ag- 
reement or usage to pay interest, the 
learned single Judge was not justified in 
awarding the same which otherwise too 
was excessive. Interest may be award- 
ed under any of the following circum- 
stances: 

(i) Where there is an agreement to 
pay interest; 

(ii) Where there is an usage to pay 
interest: 

(iii) Where there is any law making 
specific provision for interest, and 

(iv) ‘Where the course of dealing be- 
tween the parties justifies payment of 
interest by way of damages on equitable 
grounds, 

True, there was neither an agreement 
to pay interest, nor was there any usage 
under which it could be claimed, nor 
was there any law which made a speci- 


z 
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fic provision for awarding interest in 
Such cases; nevertheless interest in the 
circumstances of this case could be gran- 
ted in favour of the respondent by way 
of damages on equi'able ground 
appellants without 
justification deprived the respondent of 
the use of his own money and thereby 
worngfully withheld the same to his 
detriment, this naturally resulted in a 
loss to the respondent for which he had 
every right in equity to be compensated 
at the cost of the appellants.” 


11. Thus, we are of the opinion that 
the grievance of Mr. Amar Chand is 
not wel] founded and interest could be 
awarded by the learned trial Judge “by 
way of damages on equitable grounds”, 
The only point that now requires deter- 
mination is the rate at which interest 
could have been awarded, 


12. In this case, the amount of 
Rs 11400/~ became payable to the pla- 
intiff-respondent on 11-7-1973. The de- 
fendant appellant without any just cause 
withheld the payment of the same to 
the plaintiff-respondent in spite of re- 
peated demands, The defendant-appel- 
lant thereby caused a loss to her for she 
was wrongfully deprived of the use of 
her own money. She, therefore, had 
every right, in equity, to be awarded in- 
terest at the cost of the defendant-ap- 
pellant, However, in our opinion, the 
interest at the rate of 12% per annum 
appears not only to be penal but also 
excessive, The interest at the: rate of 
6% per annum would in our opinion be 
reasonable interest and the same would 

eet the ends of justice. We, therefore, 
reduce the rate of interest from 12% 
per annum to 6% per annum from the 
date the amount fel] due till the com- 
mencement of the suit. We are also of 
the opinion that future interest at the 
rate of 12% per annum till the realiza- 
tion of the decretal amount is also high- 
ly excessive and we reduce the same to 
4% per annum from the date of the 
decree til! the realization of the decretal 
amount. We find no reason to interfere 
with the amount of costs awarded to the 
plaintiff except to the extent the costs 
shal] be proportionate to the decree as 
awarded by this court, 


13. To this extent we allow the ap- 
peal and modify the decree of the trial 
court accordingly. Parties are left to 


Ghulam Rasool v. Javed Rasoof 


A.LR. 
bear their own costs in so far as this 
appeal is concerned. 


Appeal allowed and 
decree modified, 
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Ghulam Rasool, Petitioner v, 


Javed 
Rasool and another, Respondents, 


Revn. Petn, No, 84-A of 1981, D/- 
416-9-1982.* 
t 
J. and K. Succession Certificate Act 
(39 of 1977 Smvt), S, 19 — Party ag- 
grieved by ex parte order granting suc- 
cession certificate — Remedies open to 


him — Application for setting aside 
order is not such remedy. (Civil P, C. 
(1908), O. 9, R. 13. O, 47, R. 1, 


A party aggrieved of an ex parte 
order granting succession certificate 
under the Act does not have a remedy 
of an application for setting aside the 
ex parte order but has the remedies of 
either going in appeal against the said 
order or of a reference or revision to 
the High Court for challenging the same, 
A review of the order by the court itself 
which grants the certificate is also one 
of the remedies provided by S. 19. No 
other remedy is available to the aggriev- 
ed party against such order, S. 19 be- 
ing inconsistent with the genera] pro- 
cedure’ laid down by C. P. C, providing 
for the additional remedy of an applica- 
tion for setting aside an ex parte decree 
or order, the Code cannot apply to pro- 
ceedings under the Act so as to clothe 
an aggrieved party with a right to move 
an application for setting aside ex 
parte order granting succession certi- 
ficate. In such case, the application, in 
question, cannot be treated as an ap- 


plication for review as no grounds 
mentioned in application were covered 
by provisions of O. 47. (Paras 5, 7) 


A. Qayoom, for Petitioner; K, N, Bhat, 
for Respondents, 

ORDER :— This revision petition 
raises an interesting question Of law i. e, 
whether the remedy of an application 
for setting aside an ex parte order 
granting succession certificate is avail- 
able to the aggrieved party. 


*Against order of Addl, Dist. J, Srinagar, 
D/- 15-5-1981 
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2. The petitioner made an applica- 
tion for grant of succession certificate in 
his favour in respect of certain debts 
and securities belonging to his deceased 
wife Mst, Hajra. On this, the Additional 
District Judge at Srinagar, issued a no- 
tice in some loca] newspaper inviting ob- 
jections from all those who wanted to 
contest this application. Javed Rasool 
and Javed Riaz, the two sons of the de- 
ceased Mst. Hajra, who are respondents 
1 and 2 herein, were made parties to the 
aforesaid applications. ‚They not having 
appeared despite service, ex parte pro- 
ceedings were taken against them, The 
learned Additional District Judge even- 
tually passed an order on ‘25-2-1981 that 
the certificate prayed for be issued in 
favour of the petitioner. On the follow- 
ing day, respondent No. 1, moved an 
application for setting aside the afore- 
said order. To this, objections were in- 
vited from the petitioner who resisted 
the same on a number of grounds, The 
learned Additional District Judge even- 
tually overset his earlier order dated 
25-2-1981. Aggrieved thereby, the peti- 
tioner challenged the same in this re- 
vision petition on the grounds; firstly, 
that after the impugned order dated 
25-2-1981 came to be passed, there were 
no proceedings pending before the 
learned Additiona] District Judge, that 
could be possibly set aside: secondly, 
that the aforesaid order could have been 
overset either by making a reference to 
the High Court under O. 46, or by re- 
viewing the same himself under O. 47, 
C. P. C.. but not otherwise: and thirdly, 
that even if any such powers were to 
be assumed in him, still he could not 
have set aside the aforesaid order, ex- 
cept on a sufficient cause being shown 
by respondent No, 1, 


3. It is not necessary to go into the 
other contentions raised on behalf of the 
petitioner, for the petition can he dis- 
posed of on the solitary ground that re- 
medy of an application for setting aside 
an ex parte order granting a succession 
certificate was not available to respon- 
dent No, 1 under the Succession Certifi- 
cate Act, 1977, hereinafter the Act. Pro- 
ceedings under the Act, there can be no 
manner of doubt, are origina] in charac- 
ter, Consequently, the procedure laid 
down in the Code of Civil Procedure 
shall apply to all such proceedings with 
the aid of S. 141 of the Code. Even so, 
this procedure wil] not be applicable, if 
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there is something in the Act which is 
inconsistent with the procedure laid 
down in the Code of Civij Procedure. 
This is amply borne out from Sub-sec, 
(1) of S. 4 of the Civil P, C, which 
reads as under :— 


“In the absence of any specific pro- 
vision to the contrary, nothing in this 
Code shal] be deemed to limit or other- 
wise affect any special or loca] law now 
in force or any special jurisdiction or 
power conferred, or any special form of 
procedure prescribed, by or under any 
other law for the time being in force,” 


4, Section 19 of the Act provides 
that an appeal from an order granting 
or refusing or revoking a certificate 
under the Act shal] lie to the High 
Court. Sub-see, (3) of S. 19, however, 
restricts the remedies open to a party to 


‘challenge a certificate granted under the 


Act to either a reference in terms of 
O. 46 read with S. 113 or a review of 
the order in terms of O. 47, or a revi- 
sion to the High Court under S, 115 of 
the Civil P, C, This sub-section reads 
as under :— 


*(3) Subject to the provisions of sub- 
section (1) and of Orders 46 and 47 and 
Ss. 113 to 115 of the Code of Civil Pro- 
cedure as applied by S. 141 of that Code, 
an order of a District Court under this 
Act shall be final.” 


5. On the plain terms cf S. 19, there- 
fore, a party aggrieved of an order, whe-|. 
ther ex parte or inter partes, granting 
succession certificate under the Act, has 
the remedies of either going in appeal 
against the said order, or of a reference 
Or a revision to the High Court for chal- 
lenging the same. A review of the order 
by the court itself which grants the cer- 
tificate is also one of the remedies pro- 
vided under this Section. No other re- 
medy against such an order is available 
to the aggrieved party. This sub- 
section being thus inconsistent with the 
genera] procedure laid down in the 
Civil P, C. providing for the additional 
remedy of an application for setting 
aside an ex parte decree or order, the 
Code cannot apply to proceedings under 
the Act so as to clothe an aggrieved 
party with a right to move an applica- 
tion for setting aside. an ex parte order 
granting succession certificate. It is, 
thus, manifest that respondent No. 1 
could not have moved an application for 
setting aside the order dated 25-2-1981, 
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6. Mr, K. N. Bhat then invited my 
attention to S. 18 of the Act and argued 
that under this Section a cer- 
tificate granted may be revoked 
even by the court which grants 
the same, True, a certificate may 
be revoked by the very court which 
grants it, but the next question that falls 
for determination is, by following which 
remedy? S, 18 merely provides the 
grounds for revoking or setting aside a 
certificate granted under the Act, but not 
the remedies which should be followed 
for achieving the aforesaid object, The 
learned Additional District Judge could 
have no doubt revoked his order dated 
25-2-1981 but only by following the pro- 
cedure laid down in O. 47, or by making 
a reference to the High Court in terms 
of S. 113 read with O. 46, C, P. CG. He 


could not have entertained an applica-. 


tion for setting aside the ex parte order 
a remedy clearly excluded by sub-sec, 
(3) of S. 19 of the Act, 


7. Mr. Bhat then argued that the ap- 
plication moved by respondent No, ft 
could be treated as an application for re- 
view. I am afraid, I cannot agree with 
the learned counsel even here. An order 
may be overset in review, but only on 
the specific grounds mentioned in O, 47. 
These are that the order suffers from 
an error apparent on its face, or dis- 
covery of new and important matter or 
evidence which after the exercise of due 
diligence was not within the knowledge 
of the applicant, or for any other suffix 
cient rcason akin to the aforesaid two 
grounds, J have gone through the ap- 
plication made by respondent No. I, 
None of the grounds mentioned therein 
is one that can be said to be covered by 
the provisions of O. 47. It is an applica- 
tion for setting aside an ex parte order, 
pure and simple. 

8, For the foregoing reasons, the order 
impugned in the revision petition cannot 
survive, Allowing the revision petition, 
I set aside the impugned order and dis- 
miss the application made by respon- 
dent No. 1. This will not, however, pre- 
vent the respondent from following any 
other remedy under law, if so advised, 
which he shall, however, follow sub- 
ject to all just exceptions by the other 
side. In the peculiar circumstances of 
the case, the parties are left to bear 
their own costs, 

aan Revision dismissed, 


tea tease 
. pakete 
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MUFTI BAHA-UD-DIN is 
FAROOQ], Ag. C. J. 


S. Chela Singh and others, Petitioners v. 
S. Tejinder Singh, Respondent. 


Civil Revn. No. 134 of 1981, 
1982. 

J. and K. Houses and Shops Rent Control 
Act (34 of 1966), S. 11 (© — Suit for evic 
tion on ground. of subletting — Sub-fenant, 
if a necessary party — Sub-tenancy — Valis 
dity — Criteria, 

Where a sub-fenancy had been created by 
a tenant the validity or invalidity of sub- 
tenancy would really depend upon the fact 
whether it is permitted or not permitted by 
the Act. If it is permitted by the Act then 
whether the landlord wanted it or not, it 
would be a valid sub-tenancy and in any suit 
for ejectment against the tenant the sub=- 
tenant would be a necessary party. On the 
other hand, if sub-tenancy is not permitted 
by the Act, then it would be an invalid sub- 
tenancy and the consent of the landlord 
would not Iend validity to it and in a suit 
for ejectment by the landlord against the 
tenant the sub-tenant would not be a neces- 
sary party. Accordingly, where the sub- 
tenancy related to the whole building on 
major portion of the building and lasted fov 
a period exceeding seven months it would 
be invalid, being in contravention of Cl. (c) 
of S. 11 and, in a suit for eviction, sub- 
tenant need not be made a party. 

(Para 3) 

R. P. 


Dj- 30-3- 


A. V. Gupta, for Petitioners; 
Bakhshi, for Respondent, 


ORDER :— This revision arises out of a 
suit for the eviction of the defendants from 
a double storeyed house situate in Jammu 


` city, inter alia, on the ground that the tenant- 


defendant No. 1 has sublet the house to de- 
fendants Nos. 2 to 7 in contravention of the 
terms of the lease deed dated 4th Bhadoon, 
2008 (BK) which expressly provide that the 
tenant shall not sublet the house or any por- 
tion thereof to any person without the per- 
mission of the landlord. The defendants 
have resisted the suit, inter alia, on the 
ground that the sub-tenants are necessary 
parties and that the suit is bad because all 
the sub-tenants have not been impleaded as 
defendants in it. The trial Court has held 
that the subletting in this case is a ground 
of eviction under Cl. (c) of sub-section (1) 
of S. 11 of the Jammu and Kashmir Houses 
and Shops Rent Control Act, (shortly ‘the 
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Act’) which comprehends the creation of un- 
authorised sub-tenancy by a tenant in the 
sense that he does it without the permission 
of the landlord and the inevitable conse- 
quence is that the landlord need not make 
the sub-tenant a party to the suit for evic- 
tion based on this ground. The Court has 
proceeded to observe that the position is not 
the same under Cl. (h) of sub-section (1) of 
S. 11 of the Act which comprehends auth- 
orised sub-tenancy in the sense that it is per- 
mitted by the terms of the lease or otherwise 
consented to by the landlord and the effect 
is that the landlord is under an obligation 
to make the sub-tenant a party to a suit for 
eviction based on any of the grounds men- 
tioned in this clause, The Court has con- 
cluded that, in any view of the matter, the 
suit cannot be said to be bad because the 
landlord has already impleaded the sub- 
tenants as defendants and, consequently, the 
controversy is meaningless. 


2. The argument of the learned counsel 
for the revisionist is that the distinction 
drawn by the trial Court is erroneous. He 
urged that, irrespective of the fact whether 
the suit is based upon Cl. (c) or Cl. (h) of 
sub-section (1) of S. 11 of the Act, the sub- 
tenant is necessary party. He emphasized 
that the sub-tenant is a person to whom and 
the tenant is the person by whom subletting 
is made and it is immaterial whether such 
subletting is with or without the consent of 
the landlord. In order to appreciate and 
determine the point, it will be necessary to 
refer to the relevant provisions of the Act, 
Section 11 (1) of the Act, so far as relevant, 
reads :— 


“11, Protection of a tenant against evic- 
tion Notwithstanding anything to the con- 
trary in any other Act or law, no order or 
decree for the recovery of possession of any 
house or shop shall be made by any Court 
in favour of the landlord against a tenant, 
including a tenant whose lease has expired: 

Provided that nothing in this sub-section 
shall apply to any suit for decree for such 
recovery of possession — 


(a) aiiis Joel Neevels 

(c) against a tenant who has sublet the 
whole or a major portion of the house op 
shop for more than seven consecutive 
months: 


Provided that if a tenant, who has sublet 
major portion of the house or shop, agrees 
to possess as a tenant the portion of the 
house or shop not sublet on payment of rent 
fixed by the Court, the Court shall pass a 
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decree for ejectment from only a portion of 
the house or shop sublet and fx propor- 
tionately fair rent for the portion kept in 
possession of such tenant, which portion 
shall thenceforth constitute house or shop 
under clause (3) or clause (5) of S. 2 and 
the rent so fixed shall be deemed fair rent 
fixed under S. 8; 

(h) Where the house or shop is reasonably 
required by the landlord either for purposes 
of building or re-building, or for his own 
occupation orfor the occupation of any per- 
son for whose benefit the house or shop is 
held: 

Provided that all sub-tenants in the house 
or shop are made parties to the suit and 
allowed opportunity of contesting claim tc 
decree for ejectment. 

Explanation—- The Court in determining 
the reasonableness of requirement for pur- 
poses of building or re-building shall have 
regard to the comparative public benefit oz 
disadvantage by extending or diminishing 
accommodation, and in determining reason- 
ableness of requirement for occupation shall 
have regard to the comparative advantags 
or disadvantage of the landlord or the per- 
son for whose benefit the house or shop is 
held and of the tenant: 

Provided where the Court thinks that the 
reasonable requirement of such occupation 
may be substantially satisfied by evicting the 
tenant from a part only of the house or ` 
shop and allowing the tenant to continue 
occupation of.the rest, and the tenant agrees 
to such occupation, the Court shali pass a 
decree accordingly and fix a proportionately 
fair rent for the portion in occupation of 
the tenant, which portion shall henceforth 
constitute the house or shop within clause (2) 
or clause (5) of S. 2 and the rent fixed shall 
be deemed to be the fair rent fixed under 
Section 8; 

(1) Subject to the provisions of Section 12 
where the amount of two months rent legally 
payable by the tenant and due from him is 
in arrears by not having been paid within 
the time fixed by contract, or in the absence 
of such contract by the fifteenth day of the 
month next following that for which the rent 
is payable or by not having been validly 
deposited in accordance with S. 14: 

Provided that no such amount shal! be 


. deemed to be in arrears unless the landlord 


on the rent becoming due serves a notice 
in writing through Post Office under a regis- 
tered cover on the tenant to pay or deposit 
the arrears within a period of fifteen deys 
from the date of the receipt of such notice 


IZ .& Be 


and the tenant fails to pay or deposit the 
said arrears within the specified period.” 

3. Section 11 contains a non obstante 
clause implying that the grounds of eviction 
under the Act are not subject to enlarge- 
ment or curtailment by anything to the con- 
trary contained in any other Act or law in 
force in the State. It necessarily follows 
that these grounds of eviction are not equal- 
ly amenable to variation by the terms of 
the contract of the parties to the contrary 
even if the other Act or law countenances 
such contract. Accordingly it is not material 
that the landlord has consented or not to 
the creation of sub-tenancy by the tenant, 
but what is material is whether such sub- 
tenancy is countenanced by the Act. In this 
view, the trial Court has not tried to ap- 
proach the matter in proper perspective in 
making the validity of sub-tenancy dependent 
upon the permission or absence of permis- 
sion of the landlord. The validity or in- 
validity of sub-tenancy would really depend 
upon the fact whether it is permitted or not 
permitted by the Act. If it is permitted by 
the Act, then whether the landlord wanted 
it or not, it would be a valid sub-tenancy 
and in any suit for ejectment against the 
tenant, the sub-tenant would be a necessary 
party, On the other hand, if the sub-tenancy 
is not countenanced by the Act, then it 
would be an invalid sub-tenancy and the 
consent of the landlord would not lend vali- 
dity to it and in a suit for ejectment by the 
landlord against the tenant, the sub-tenant 
would not be a necessary party. In this 
background, let me proceed to consider 
Cl. (c) of sub-section (1) of S. 11 of the Act. 
Clause (c) provides for eviction of a tenant 
where he has sublet the whole or major por- 
tion of the house or shop for more than 
seven consecutive months. It will be notic- 
ed that, in effect and substance, Cl. (c) pro» 
vides for ground of eviction based upon for- 
feiture of tenancy where the following two 
conditions are satisfied viz.: 

(i) That the tenant has sublet the whole 
or major portion of the house or the shop, 
and i 

Gi) That the period of sub-tenancy has 
exceeded seven consecutive months. 

Thus Ci. (c) disentitles a tenant from creat- 
ing a sub-tenancy, the essential features of 
which are that it takes in whole or major 
portion of the demised premises and mores 
over extends over a period exceeding seven 
consecutive months. The sub-tenancy so 
teated is unauthorised by the Act and if 
the tenant creates such sub-tenancy, whether 
with or without the consent of the landlord, 
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he runs the risk of being evicted by the land- 
lord and in a suit for eviction based on this 
ground, whether alone or in conjunction 
with any other ground, the sub-tenant would 
not be a necessary party. On the other hand, 
if the sub-tenancy is of a nature which does 
not impinge upon Cl. (c), the sub-tenancy 
would be deemed to be a permitted sub- 
tenancy and in a suit for eviction brought 
by the landlord against the tenant, on any 
ground whatsoever, the sub-tenant would 
be a necessary party, irrespective of the fact 
whether the landlord had consented or not 
to the creation of such sub-tenancy. View- 
ed thus, Cl. (h) takes care of a sub-tenancy 
permitted by the Act in the sense explained 
above and where the landlord seeks to sue 
ths tenant on any ground mentioned in this 
sub-clause during the subsistence of such 
permitted sub-tenancy, the law requires the 
Jandlord to make the sub-tenant a party to 
the suit and enjoins upon the Court to allow 
him opportunity of contesting the claim of 
ejectment. The question whether the sub- 
fenancy is one permitted by the Act or not 
depends upon the circumstances of each 
case. In the present case, the trial Court 
has not thought it necessary to go into this 
question because of the fact that, in its opin- 
fon, the validity or invalidity of sub-tenancy 
was dependent upon the fact whether it was 
created with or without the permission of 
the landlord, and as I have said, this is an 
erroneous view of law. In the circumstances 
the order of the trial Court cannot be allow- 
ed to stand. It must be set aside and the 
trial Court must be asked to reconsider the 
matter and pass fresh orders after keeping 
in view the principles set out above. Allow- 
ing this revision, I make an order accord- 
ingly. The parties are directed to appear in 
the trial Court on 7th April, 1982. 

Revision allowed. 
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MUFTI BAHA-UD-DIN 
FAROOQI, Ag. C. J. AND G. M. MIR, J. 


Jhelum Forest Company, Appellant v. 
Conservator of Forests, Kashmir, North Cir- 
cle, Respondent. 


Letters Patent Appeal No. 3 of 1977, D/- 
11-5-1982,* 


Arbitration Act (10 of 1940), S.2 (a) — 
“Dispute” Meaning Agreement to 


OE E E E 
*Against judgment of Mian Jalal-Ud-Din, 
Judge, reported in AIR 1977 3 & K 94. 
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remove timber Govt, trying to recover 
dues from lessee — No right conferred on 
lessee by agreement, to remaining trees -— 
Lessee claiming value of .remmant trees — 
There could be said to be no dispute — 
Lessee could not take advantage of subse« 
quent Govt. order entitling lessee to claim 
allowance. 

Where the agreement between the Govt. 
and the lessee for removal of timber trees 
from forest did not confer any right on the 
lessee as to trees remaining in the forest 
coupe after expiry of the lease agreement 
there could be said to be no dispute between 
the parties as to the ownership of remnant 
stock when the Govt. tried to recover the 
amount due from the lessee after the expiry 
of the lease period. Further, subsequent 
Govt. Order No. 170-Agri. of 1972, D/- 16-2- 
1972 which entitled a lessee to claim allow- 
ance for the remnant stock left by him in 
the forest at the expiry of his lease could 
not be invoked to claim any reference to 
arbitration on the basis of the said order 
because the order was not intended to ope- 
rate retrospectively in the sense that it would 
be applicable to the leases which had be- 
come a spent-force with the lapse of time. 
On the other hand, the order was applicable 
to subsisting leases and the leases which 
would come into existence in future. In 
any case, the order did not operate to am- 
end the bilateral agreement executed be- 
tween the parties in regard to the right to 
convert and remove the timber from the 
forest. Any benefit claimable thereunder, 
would not fall within the arbitration clause. 
(Para 1) 

Paras 


Cases Referred: 
AIR 1968 J & K 86 
J. L. Chowdbry, for 
Salaria, for Respondent. 
JUDGMENT :— By virtue of an agree- 
ment deed dated 31st of Jan., 1962, the ap- 
pellant purchased the right to convert and 
remove the timber from the trees marked 
for felling in compartment No. 70, Buniyar 
Range, Jhelum Forest Division. The period 
of agreement was stipulated to last till the 
end of Nov., 1965. The appellant was, how- 
ever, allowed several extensions and the last 


Chronological 


Appellant; S. A. 


extension expired in the year 1969. The 
Government found that an amount of 
rupees three lakhs and odd was due and 


payable by the appellant on account of 
arrear royalty under the agreement. The 
competent authority issued a certificate to 
that effect and required the Collector to re- 
cover the amount as arrears of land revenue. 
Thereupon the appellant filed an applica- 
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tion, being arbitration application No. 14 cf 
1975, in this Court. His contention was 
that the value of the remnant stock in the 
forest was four lakhs and odd and that he 
was entitled to claim allowance for ‘this 
amount and as a result of set-off, the Gov- 
ernment was liable to pay the excess amount 
to him. His further contention was that 
this position not being acceptable tc the 
Government, a dispute existed between the 
parties. Relying upon Cl. 44 of the agree- 
ment he prayed that the dispute be referred 
for arbitration to the nominated arbitrator, 
namely, the Chief Conservatur of Forests. 
Clause 44 of the agreement provides as 
under: 


“Every dispute which may at any time 
arise between the parties hereto in respect 
of this agreement or the subject-matter 
thereof shall be referred to the Chief Con- 
servator of Forests, unless, he is a party to 
the agreement in which case the dispute 
shall be referred to the Government, whose 
decision thereon shall be final and binding 
on both the parties.” 


The learned single Judge held that the al- 
leged dispute was not a dispute in the con- 
templation of the arbitration clause and re- 
fused to make any reference. For this, he 
relied upon Cl. 11 of the agreement which 
reads : 


“The purchaser(s) will be allowed to com- 
mence fellings any time after the trees have 
been made over him/them and all produce 
must be removed beyond the coupe boun- 
daries concerned or te the launching stream 
by the 15th of Dec. of the following year of 
a particular year’s coupe. The original fell- 
ings must, however, be completed by the end 
of May of the following year of the various 
year’s coupe, — failing which the pur- 
chaser(s) shall be liable to be charged up to 
Re. I/- per tree per month remaining un- 
felled by the date specified above, at the dis- 
cretion of the Conservator of Forests. All 
the timber remaining in the coupe after the 
period mentioned in this clause shall remain 
the property of the Government.” 


The learned single Judge argued that with 
the expiry of the period of agreement, the 
remnant stock became the property of the 
Government and consequently it was idle tc 
contend that any dispute existed between 
the parties as regards any such stock. The 
argument of the learned counsel for the ap- 
pellant is that since the appellant had con- 
tended that the remnant stock was his pro- 
perty which was denied by the other side, a 
dispute clearly existed between the parties 
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and the finding to the contrary of the learn- 
ed single Judge was erroneous, In support 
of this argument he relied upon the decision 
of this Court in the case of Jammu Forest 
Company v. State of Jammu and Kashmir 
(AIR 1968 J & K 86). In that case it was 
held that if one party asserts a right and the 
other repudiates the same, that is a dispute. 
Similarly any question on which the parties 
join issue is in dispute irrespective of the fact 
whether or not the Court can legally ens 
quire into it. Itis analogous to a cause of 
action before a Civil Court. Where there is 
a difference between the parties about the 
liability of each other a dispute is clearly 
made out in terms of S. 2 (a). Applying this 
test to the present case, we do not think that 
any dispute exists between the parties. 
Clause 11 clearly does not create any right 
in favour of the appellant in respect of the 
remnant stock, Consequently any assertion 
made by him that the remnant stock is his 
property cannot be said to be a assertion of 
a right. On a parity of reasoning the denial 
on the other side cannot be construed as a 
repudiation of a right asserted by the appel 
lant. What does not, however, clinch the 
matter, Because, further argument of the 
learned counsel for the appellant is that by 
a subsequent order, being Govt, Order No. 
170-Agri. of 1972 dated 16-2-1972, the Govt. 
was pleased to grant certain concessions to 
the forest lessees and one of these conces- 
sions was that a lessee shall be entitled to 
claim allowance for the remnant stock left 
by him in the forest at the expiry of his 
lease and, if that be so a dispute clearly 
existed and as such the learned single Judge 
was not justified in declining reference to 
arbitration. We are not, however, inclined 
to agree with this argument. The order, in 
our opinion, was not intended to operate 
retrospectively in the sense that it would be 
applicable to the leases which had become a 
spent-force with the lapse of time. On the 
other hand, the order was applicable to sub- 
sisting leases and the leases which would 
come into existence in future. In any case, 
the order did not operate to amend the bi- 
lateral agreement executed between the par- 
ties in regard to the right to convert and 
remove the timber from the forest. If that 
be so, any benefit claimable thereunder, 
would not fall within the arbitration clause. 
Consequently the said clause could not be 
jae to claim any reference to arbitra- 
tion on the basis of the said order, 


: 9, In the view expressed above, the learn- 
gd singlo Judge was justified in refusing to 
make geference to arbitration. That makes 


’ 
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it unnecessary for us to go into the question 
whether the application for arbitration could 
lie before the appellant had made the payment 
or whether it was filed within the period of 
limitation prescribed therefor, in regard to 
which also arguments were addressed before 
us. We leave those questions open. 

3. The result, therefore, is that the appeal 
fails, It is dismissed accordingly, but we 
make no order as to costs. 

Appeal dismissed. 





AIR 1983 JAMMU AND KASHMIR 14 
I. K. KOTWAL, J. 


M. L. Mahajan, Petitioner v. Chief Engi- 
neer, Ravi Tawi Irrigation Complex and 
others, Respondents. 

Writ Petn. No. 7 of 1982, DJ- 1-6-1982. 

Constitution of India, Arts. 14 and 19 — 
J. & K. Registration of Contractors Act 
(16 of 1956), Ss. 3 and 4 — Tenders for cona 
struction of canal — Pre-qualification test a 
condition precedent — Person failing to ex 
pose himself to that test cannot claim a 
right to allotment of the work under Arts. 14 


and 19 and Ss. 3 and 4 of the Act. AR 
1969 SC 1081, Dist. (Para 6) 
Cases Referred: Chronological Paras 
AIR 1969 SC 1081 7 


P. L. Handoo, for Petitioner; T. S. Thakur, 
R. N. Bhalgotra and Madan M. Baru, for 
Respondents, 

ORDER :— Controversy in this writ peti- 
tion lies in a narrow compass. 

2. Whe firm Messrs Mahajan and Co. of 
which the petitioner is a partner, is an A 
Class Contractor, duly registered u/s. 4 of 
the Jammu & Kashmir Registration of Con- 
tractors Act, 1956, hereinafter to be referred 
to as the Act. Tenders for construction of 
4 Kms. of Ravi Canal from RD-11, 418 to 
RD-15, 436 having been floated by the Exe- 
cutive Engineer, Ravi Canal Upper Division 
No, 1, Kathua, on 11-7-1981, he also applied 
for issuance of tender documents against 
cash payment on 15-12-1981, but no such 
documents were issued to him nor was any 
reason assigned for if. On the contrary, out 
of the A Class Contractors who under the 
Act and the Rules made thereunder had a 
right to compete, tender documents were 
issued in favour of four only, who figure as 
respondents 4 to 7 in the writ petition, He 
has challenged the aforesaid refusal of re- 
spondents 1 to 3 as being violative of Arti- 
cles 14 and 19 of the Constitution as well as 
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of S. 3 of the Act which, according to him, 
created an indefeasible right in him to make 
an offer for execution of the work. 


3. The petition has been vehemently re- 
sisted by the respondents. Their case, how- 
ever, is that as per the practice in the State 
and elsewhere in the country, of which they 
have also quoted specific instances, pre- 
qualification tenders for the present work, 
the estimated cost whereof was more than 
Rs. 150/- lacs and which had to be complet- 
ed in just two years, were invited from all 
A Class Contractors in the State, besides 
other firms of repute in the rest of the 
country, who intended to compete for the 
work. The tenders had to reach the office 
of the Chief Engineer, Ravi Tawi Complex, 
Jammu, respondent No. 1 herein, by or on 
7-9-1981. Only seven persons or firms, in» 
cluding respondents 4 to 7, offered the pre 
qualification tenders. Tender documents 
were not supplied to the petitioner, because 
he did not expose himself to the pre-qualifi- 
cation test which was a sine qua non fop 
issuance of such documents. Out of the 
seven tenders who had subjected themselves 
to pre-qualification test, only four, namely, 
respondents 4 to 7 were found eligible to 
compete. The petitioner not having a right 
to get the work allotted in his favour, but 
having merely a right to be considered for 
the allotment of the work, could make no 
grievance either on account of any violation 
of Art. 14 or 19 of the Constitution, or on 
account of any infraction of S. 3 or 4 of 
the Act read with Rr. 3 and 4 made unden 
it. Whe respondents had offered to cone 
sider him also, but he himself declined to be 
considered by not subjecting himself to pre- 
qualification test, even though he fully well 
knew that pre-qualification tender was a con 
dition precedent for, his being considered. 

_ 4 The law is well settled that the peti- 
tioner had merely a right to be considered 
for, allotment of the work, but surely he had 
no right to have the work allotted in his 
favour in any case. Neither Arts. 14 and 
19 (1) (g) of the Constitution, nor Ss. 3 and 
4 of the Act conferred on him an indefeasi- 
ble right to have the work alloted in his 
favour. Yo obey the command of these 
provisions, what the respondents were at the 
most required to do was to afford a reason- 
able opportunity to him of making an offer 
to execute the work. There is no manner 
of doubt that the respondents could have 
either accepted his offer or rejected it for 
plausible reasons; the only consideration be- 
ing the best interests of the State. The mere 
fact, therefore, that the petitioner’s firm was 
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also an A Class Contractor eligible to have 
the work of any value allotted in its favour, 
did not by itself entitle it to have the work 
allotted in its favour to the exclusion of 
even those who were more suitable, more 
competent and more dependable. 


5. Section 3 merely says that a person 
who is not registered as a contractor under 
the Act cannot either undertake, or even 
offer to undertake, to carry out a work on 
behalf of a civil department of the Govern- 
ment. Section 4 provides for the procedure 
to be followed in registering a contractor 
and lays emphasis on the financial position 
and capacity to work of the contractor seek- 
ing registration under the Act. Under R. 3 
work of any limit can be allotted in favour 
of an A Class Contractor. Rule 4 says that 
no person shall be eligible to be registered 
as A Class Contractor, unless he has an ex- 
perience of five years in the Public Works 
Department of the State of Jammu and 
Kashmir or of any other State, and possesses 
such constructional equipment as may be 
certified, suitable and sufficient for the work 
by the head of the department concerned, 
besides being possessed of immovable pro- 
perty the value whereof is not less than 
Rs. 150 lacs. The only question upon which 
the fate of this writ petition, therefore, 
turns, is: was the petitioner afforded a rea- 
sonable opportunity of making an offer to 
execute the work and whether that offer was 
validly rejected by the respondents ? 


6. The respondents case, as already 
noticed, is that keeping in view the estim- 
ated cost of the work amounting to Rs. 184 
lacs, and iis time bound schedule of twenty 
four months, pre-qualification tenders to 
weed out contractors or insufficient financial 
capacity and possessing inadequate resources 
and experience were invited from all A Class 
Contractors. Due publicity was given to the 
tender notice to make it known to all and 
sundry. These tenders had to reach the 
office of respondent No. 1 by of on 7-9- 
1981, which, in order to determine the capa- 
bility of the contractor, were required to 
furnish the following information: (i) gene- 
ral experience, reputation and competence 
in civil engineering works of comparable 
nature and magnitude; (ii) special experience 
in the construction of medium and large 
span RCC structures; (iii) position of suit- 
able and adequate earth-moving machinery 
like excavators, dumpers, dozers, rollers and 
machinery required for concrete work; 


Gv) financial status; and (v) technical per- 
sonnel with qualification employed by the 
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firm and its organizational set-up. The peti- 
tioner was also aware of it but he failed to 
submit such pre-qualification tender. This 
averment made on oath has neither been 
controverted by the petitioner in his rejoin- 
der-affidavit, nor did Mr. Handoo learned 
counsel for the petitioner, challenge it during 
the course of his arguments. It has, there- 
fore, to be taken as established that the peti- 
tioner knew that pre-qualification tender was 
to be submitted to respondent No. 1 by or 
on 7-9-1981. Admittedly, no such tender 
was submitted by him. Such tenders were 
offered by only seven contractors, out of 
whom four, namely, respondents 4 to 7 were 
considered fit to compete for the work and 
tender documents were consequently issued 
in their favour alone. Jn these circum- 
stances, therefore, it cannot be gainsaid that 
the petitioner too was given an opportunity 
of being considered for the allotment of the 
work by initially proving his worth to com- 
pete for it. 


He failed to prove it by offering the pre- 
qualification tender and in the result himself 
refused to compete for the work. No fault 
can be found with the course adopted by 
the respondents. Refusal to provide him 
tender documents, in these circumstances, 
was as good as rejecting his tender to exe- 
cute the work for a valid reason after due 
consideration. Whereas any person who 
possessed immovable property worth Rupees 
1.50 lacs could under R. 4 become an A 
Class Contractor, the amount of earnest 
money alone which was required to be depo- 
sited by the successful bidder in the instant 
case was Rs. 3.68 lacs. The Government 
could not have risked the execution of the 
gigantic work of construction of the canal 
and that too according to the time bound 
schedule of two years, by allotting it toa 
person who, in its opinion was not possessed 
of enough finances and expertise. To ensure 
that the work was allotted to a person suit- 
able in all respects, it could have either 
called tenders from all A Class Contractors 
at one and the same time and rejected the 
tenders of all those who it considered were 
unfit or unsuitable for the job, or it could 
have achieved this very object by a phased 
consideration of the merits of all such con- 
tractors by first of all calling for pre-qualifi- 
cation tenders from them with a view to 
judging their respective capability and reliabi- 
lity for execution of the work. Obviously, 
therefore, the petitioner cannot be heard to 
say that right to compete for the work has 
been denied to him by the infraction of 
either Art. 14 or Art. 19 (1) (g) of the Con- 
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stitution or of S. 3 of the Act read with 
Rr. 3 and 4. 

7. Reliance on behalf of the petitioner 
was, however, placed upon a Supreme Court 
decision viz. Rasbihari Panda v, State of 
Orissa, AIR 1969 SC 1081. In this case the 
petitioner was never allowed to compete for 
the purchase of Kendu leaves and the sale 
had been clinched in favour of the existing 
contractors by private negotiations. Their 
Lordships had, in these circumstances, held 
{at p. 1087): 

s The right to make offers being 
open to a limited class of persons it effec- 
tively shut out all other persons carrying on 
trade in Kendu leaves and also new entrants 
into that business. It was ex facie discri- 
minatory and imposed unreasonable restric- 
tions upon the right of persons other than 
existing contractors to carry on business. In 
our view, both the schemes evolved by the 
Government were violative of the funda- 
mental right of the petitioners under Arti- 
cle 19 (1) (g) and Art. 14 because the 
schemes gave rise to a monopoly in the trade 
in Kendu leaves to certain traders, and 
singled out other traders for discriminatory 
treatment.” 

The case being distinguishable on facts, 
reliance upon it on behalf of the petitioner 
is, therefore, clearly, misplaced. 

8. In the result, the petition fails, which 
fis dismissed accordingly. The stay orden 
issued on 12-1-1982 is vacated. No costs, 

Petition dismissed, 
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DR. A. S. ANAND AND 
I K. KOTWAL, JJ, 

Ghulam Mohammad Wani, Appellanf 
v. Shyam Sunder Mirza, Respondent, 

Letters Patent Appeal No, 4 of 1982, 
D/- 14-9-1982*, 

Letters Patent (J. & KJ Cl 12 — 
Order passed by High Court in exercise 
of its revisional jurisdiction — Appeal, 
not competent, (Civil P. C. (1908), 
S. 115). 

Where an order is passed by a High 
Court Judge in exercise of his revisional 
jurisdiction, then even assuming that 
the order under appeal could or ought 
to have been passed by the Judge in 
exercise of his appellate jurisdiction, no 
appeal against it would still be com- 


*Against judgment of Mufti Baha-ud~ 
Din Farooqi, Ag C. J., D/- 27-5-1982. 
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N. D. VENKATESH, J. 


. Harikrishna Punaroor, Appellant v. 
M/s. Seaview ‘Tourist Home, Mangalore, 
‘Respondent. 


Second Appeal No..19 of 1980,. Dl- . 


` 42-3-1982.* 


(A) Civil P. C. (5 of 1908), C 0. 3T, R.1.- 


(2) (b) (i) — Summary suit for recovery 
of rent. under lease deed — Suit is main- 
tainable, ` ; a as : 


A suit for arrears of rent due by the 
‘tenant under the terms of a lease deed 
is a suit for a debt “arising on a wriltea 
contract” within the meaning of O. 37, 
Rule 1 (2) (b) (i). The merger of the 
contractual terms ang obligations. agreed 
upon in the .lease deed is a merger, if 
any, only in a limited sense. It does 
not wholly obliterate the terms ang con- 
ditions of the lease, 


Failure to pay rent will give rise to a 
cause of action to the landlord to claim 
‘rent and that claim should be taken as 
having arisen, out of the stipulation 
made in the contract between the par- 
ties, and this is an obligation arising under 
the contract. Unless there is that privi- 
ty of contract the landlord cannot en- 
force that claim against the tenant. 

i (Parás 10, 12a) 
. A claim for arrears of rent arising 
under a written lease is covered in clause 
(b) G) of sub-rule (2) of Rule 1 of Order 


Against: judgment and decree passed by 
Dist, J.,. Mangalore, D/- 25-10-1979. 
EZ/FZ/C371/82/KNA/LGC-H | 
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XXXVII. Hence, the suit ‘filed by the 
plaintiff under Order XXXVII C. P. C. 
was held maintainable, AIR 1915 All 97, 
Rei. to. (Para 14) 


(B) Civil P. C. (1908), Order 37, 
Rule 3 (7) — Delay in applying to 
defend a summary suit can be condoned 
for ‘sufficient cause, | (Para 15) 
Cases Referred : Chronological Paras 
AIR 1915 Al! 97:ILR 37 All 115 12-B 


K. Shivashankar Bhat, for Appellant; 
S. U. Sunder Swamy for P, Ganapathy 
Bhat; for Respondent. 


JUDGMENT :— This appeal is directed 
against the judgment and decree dated 
25-10-1979 of the District Judge, Dak- 
shina Kannada, Mangalore in R. A, No, 
18 of 1979 on his file. 


2. Facts involved may ba 
briefly :. 


The respondent herein filed a suit 
against the appellant for recovery of a 
sum of Rs, 10,175.04 p. in the Court of 
the Principal Civil) Judge, Mangalera 
(D. K.) in O. S. No. 37 of 1979, The suit 
was filed invoking the summary proce- 
dure as laid down under Order XXXVII 
of the Civil Procedure Code, 
The plaintiff, which is a firm claims that 
that in respect of a premises situateg in 
the City of Mangalore the defendant 
gives its monthly tenant, being liable 
to pay a monthly rent of Rs, 2,500/-, 
having taken the said premises on lease 
under a registered lease-deed dated 
23-11-1976. The plaintiffs allegation 
in the suit was that the defendant had 
committed. default in the payment of 
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rents due for the months of October to 
December, 1978 and January 1979 and 
therefore, he was liable to pay the said 
sum of Rs, 10,000/- plus interest at 12% 
from the due dates, in all amounting to 
Rs, 10,175.04 P, 


3. The defendant, who admittedly 
had not entered appearance and sought 
permission of the court to defend the 
claim within the time stipulated in the 
relevant sub-rules of Rule 3 of Order 
XXXVII, fileg an application @. A. I.) in 
the court below stating that O. XXXVI 
was not attracted to the facts of the case; 
that that special procedure could not 
have been invoked by the plaintiff; and 
that. in the circumstances, he was enti- 
fled to contest the suit as of right and 
without the constraints of Order XXXVII 
and the relevant rules. The Civil Judge 
held that the suit could be proceeded 
with wnder Order XXXVII and further 
held that I. A. I, by which the defend- 
ent had sought for permission to enter 
appearance and defeng. the suit, was 
not meintainable and dismissed the 
saig IL A, and granted a decree in 
favour of the plaintiff as sought for. 
The learned District Judge has upheid 
the judgment ang decree of the Civil 
Judge. i 

4. Two questions arise for considera- 
tion in this appeal, and they are : 

(i) Whether the provisions of Order 
XXXVII do not apply to the suit in ques- 
tion? and 

Gi) if it is held that that order is ap- 
plicable to the suit, does I. A. I filed by 
the defendant require reconsideration 
on merits ? sod i 

5. In the trial court the plaint was 
presented on 8-2-1979, It was register- 
ed as an original suit on 9-2-1979 and 
on that very day the court ordered sum- 
mons to the defendant returnable by 
24-3-1979. Copy of the summon was 
served of the defendant on 14-2-1979, 
the server returning the original to the 
court, with the acknowledgment of the 


defendant for having received the sum- | 


mons, with his (server’s) own share on 
- it, The summons in original reads as 
follows :— 


“IN THE COURT OF THE CIVIL 
JUDGE OF MANGALORE. 
O. S. NO. 37/79. 
Between: 
M/s, Sea View Touris; Home: 
tifi. 
And: 


Plain- 


Harikrishna Punaroorp v. M/s, Seaview Tourist Home 


A.I. R. 


larikrishna Punarur : Defendant, 


To: 

Sri Harikrishna Punarur, 
S/o. Vasudeva Rao, 
Proprietor, i 
Hotel Swagath 

Opp. State Bank of India, 

MANGALORE-1. 

' Whereas the plaintiff has instituted a 
suit against you under Order XXXVI 
of the Code of Civil Procedure, 1908, 
for Rs, 10,175-04 ang interest you are 
hereby summoned to cause an appear~ 
ance to be entered for yoy within ten 
days from the service hereof, in default 
whereof the plaintif will be entitled, 
after the expiration of the said period of 
ten days, to obtain a decree for any sum 
not exceeding the sum of Rs. 10,175-04 
and the sum of Rs, 1169-00 for costs, to- . 
gether with such interest, if any, as the 
court may order, : 


E Tf you cause an appearance to be en- 
tered for you, the plaintiff will there- 
after serve upon you a summons for 
judgment at the hearing of which you 
wil] be entitled to move the court for 
leave to defend the suit. 


Leave to defeng may be obtained if 
you satisfy the court by affidavit or 
otherwise that there is a defence to tha, 
suit on the merits oy that it is reasonable 
that you should be allowed to defend. 
Given under my hand and the seal of 
the court, this 12th day of February, 
1979, . 

By Order 
Sd/- Sheristedar, 
Sd. Advocate for Plaintiff, 
Received Copy Plaint 
Sd/ Sona Rao. 
14-2-1979. 


(Origina) in Kannad omitted.— Ed.) 


Sd/- Process Sheristedar, 
24-2-79...” 


6, On 27-3-1979 I.A.1, an applica- 
tion under Section 151 read with Order 
XXXVIL Rule 3 of the Code seeking per- 
mission of the court to file the written 
statement was filed by the defend- 
ant, In the affidavit filed along with 
the application the defendant stated that 
the plaintiff himself had committed de- 
fault in performing certain terms of the 
lease-deed; that, therefore, he had filed 
a suit in O. S. No. 101/79 in the court of 
the Munsiff, Mangalore, claiming specific 
performance and for other reliefs; that 
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the plaintiff had also filed another suit 
against him in O. S. No. 101/79 seeking 
an injunction restraining him from hav- 
ing the kitchen at the rear room of the 
premises; that in the present suit the 
plaintig had invoked Order XXXVIL 
but by sheer oversigh! that he, the de- 
fendant, had not noticed that fact, was 
not aware of the implication and therefore 
could not appear within 19 days of ser- 
vice of notice; and that that delay was 
unintentional and bona fide. He has 
further stated that even otherwise the 
provisions of Order XXXVI do not 
apply to the suit in question ag the lease- 
deed was not a contract but a convey~ 
ance and that, therefore. he was entitled 
to contest the suit without the constraints 
of the said Rule. In the end he request- 
ed the court that in the interest of jus- 
tice it should permit him to file his 
written statement as otherwise he would 
be put to great loss and serious hardship. 

7. Order XXXVII and the relevant 
rules read as follows :— 

“I, Courts and classes of suits to 
which the Order is to apply:— (1) This 
Order shall apply to the following 
Courts, namely; 

(a) High Courts, City Civil Courts 
and Courts of Small Causes, and 

(b) Other courts; 

Provideg that in respect of the Courts 
referred to in clause (b), the High Court 
may, by notification in the Official 


Gazette, restrict the operation of this- 


order only to such categories of swits as 
it deems proper and may also, from time 
to time, as the circumstances of the casa 
may require, by subsequent notification 
in the Official Gazette, further restrict, 
enlarge or vary, the categories of sults 
to be brought under the operation of 
this Order as-it deems proper. 

(2) Subject to the provisions of sub- 
rule (1), the order applies to the follow- 
ing classes of suits, namely:— 

(a) suits upon bills of exchange, hun- 
dies and promissory notes; 

(b) Suits in which the plaintiff seeks 
only to recover a debt or liquidated 
demand in money payable bythe defend- 
ant, with or without interest, arising,— 

(i) on a written contract; or 

Gi) on an enactment where the sum 
sought to be recovered is a fixed sum of 
money or in the nature of a debt other 
than a penalty; or 

(iii) on a guarantee, where the claim 
against the principal is in respect of a 
debt liquidated demand only, 
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2. INSTITUTION OF SUMMARY 
SUITS:— 

(1) A suit to which this Order applies, 
may, if the plaintiff desires to proceed 
hereunder, be instituted by presenting 
a plaint which shal] contain,— 

(a) a specific averment to the effect 
that the suit is filed under this Order; 

(b) that no relief, which does not fall 
within the ambit of this rule, has been 
claimed in the plaint; and 

‘(c) the following inscription, imme- 
diately below the number of the suit ia 
the title of the suit, namely:— 

(Under Order XXXVIL, R. 2 of the 
Code of C. P. 1908). i 

(2Y The summons of the suit 
shall be in Form No. 4 in Appendix-3 
or in such other form as may, from lime 
to time be prescribed. 

(3) The defendant shall not defend 
the suit referred tg in sub-rule (1) un- 
less he enters an appearance and in de- 
fault of his entering an appearance the 
allegations in the plaint shall be deemed 
to be admitted and the plaintiff shall be 
entitled to a decree for any sum not ex- 
ceeding the sum mentioned in the sum- 
mons, together with interest at the 
rate specified, if any, up to the date of 
the decree, and such sum for costs as 
may be determined by the High Court 
from time to time by rules made in that 
behalf and such decree may be executed 
forthwith: 


3. PROCEDURE FOR THE APPEAR- 
ANCE OF DEFENDANT: 

(1) In a suit to which this Order ap- 
plies, the plaintiff shall, together with 
the summons under Rule 2, serve on the 
defendant a copy of the plaint and an- 
nexures thereto and the defendant may, 
at any time, within ten days of such 
service, enter an appearance either in 
person or by pleader and, in either case, 
he shall file in Court an address for 
service of notices on him. 

(2) Unless otherwise, ordered, all 
summonses, notices and other judicial 
processes, required to be serveq on the 
defendant, shal be deemed to have been 
duly served on him if they are left at 
the address given by him for such 
service. 


(3) On the date of entering the ap- 
pearance, notice of such appearance 
shall be given by the defendant to the 
plaintiff's pleader or of the plaintiff 
sues in person, to the plaintif himself, 
either by notice delivered at or sent by 
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a pre-paid: letter directed to the address 
‘of the plaintifi’s pleader or of the plain- 
tiff, as the case may be. - 

(4) If the defendant enters an apptar- 
ance, the plaintiff shall thereafter serve 
on the defendant a summons for judg- 
ment in Form No. 4A in Appendix B or 
such other form as may be prescribed 
from time to time, returnable not less 
than ten days from the date of service 
supported by an affidavit verifying the 
cause of action and the amount claimed 
and stating that in his belief there is no 
defence to the suit. 


(5) The defendant may, at any time 
within ten days from the service of such 
summons for judgment, by affidavit or 
otherwise disclosing such facts as may 
be deemed sufficient to entitle him to 
defend, apply on such summons for 
leave to defend such suit, and leave to 
defend may be granteg to him uncondi- 
tionally or upon such terms as May ap- 
pear to the Court of Judge to be just: 


Provided that leave to defend shall 
not be refuseq unless the Court is satis- 
fied that the facts disclosed by the de- 
fendant do not indicate that he has a 
substantial defence to raise or that the 
defence intended to be put up by the 
defendant is frivolous or vexatious: 


Provided further that, where a part of 
‘the amount claimed by the plaintiff is 
‘admitted by the defendant to be due 
trom him, leave to defend the suit 
shal] not be granted unless “the amount 
so admitted to be due is deposited by the 
defendant in Court. 

(6) At the hearing of such 
for judgment, — 

(a) if the defendant has not applied 
for leave to defeng or if such application 
has been made ang is refused, the plain- 
tiff shall be entitled to judgment forth- 
with; oy 

(b) if the defendant is permitted to 
defeng as to the whole or any part of the 
claim, the Court or Judge may direct 
him to give such security and within 
such time as may he fixed by the Court 
or Judge or to carry out such other 
directions as may have been given by 
the Court or Judge, the plaintiff shall be 
entitled to judgment forthwith. 


- (T) The Court or Judge may, for 
sufficient cause shown by the defendant 
‘excuse the delay of the defendant in 
entering an appearance or in- applying 
for leave to defend the suit.” 
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8. The plaintiff claims. that his. suit is 
covered by Order XXXVII, Rule F 
sub-rule (2) (b) (i). 

9. The learned counsel for the appel» 
Tant-defendant contends that the suit, 
the claim in which relates to the re- 
covery of alleged renta] arrears payable 
under a concluded lease as, alleged 
therein, is not covered by the said pro- 
vision. According to him though rental 
arrears can be construed as a debt ithe 
same cannot be held to be debt arising “on. 
a written contract” as contemplated under 
sub-rule (2) (b) (i) of Rule 1 of 
Order XXXVI. 

10. As stateq above it is conceded 
that the rental arrears partakes the 
character of a debt, The question is, can 
that debt be taken as a debt “arising on 
a written contract.” 


11. The learned counse] for the re- 
spondent argued that, while construing a 
provision of law like this, we should not 
take a hypertechnical view, and should 
construe the same keeping in view the 
intention of the legislature also. Accord- 
ing to him a lease may not be a contract 
in the strict sense, but can be said to be 
the result of a contract and retaining in 
it, as long as it lasts, the contractual 
rights and obligations which form part 
of the lessee, In this sense, according to 
him, a lease which is the outcome of a 
contract, can still be construed as a con- 
tract for certain purposes. The learned 
counsel for the appellant, while dis- 
agreeing with this view. argued that no 
doubt, a lease like the one referred to 
herein, might have been the result of a 


+ contract, but the moment that lease came 


into existence it ceased to be so i.e, a 
contract, According to him, a lease is an 
alienation resulting in a transfer of an 
interest in an immoveable property. He 
argues that in a lease there is a merger 
of the contract. 


12. The learned counsel fop the ap- 
pellant drew my attention to certain pas- 
sages found in the Commentary below 
Section 105 in the Mula’s Transfer of 
Property Act 6th Edition. Counsel refer- 
red to the observation (at: page 655) that 
“a lease therefore is not a mere con- 
tract, but is a transfer of an interest in 
land and creates a right in rem”. This 
iş no doubt true. But, we should not 
miss the- words “ag mere contract” as 
found therein. These words . mean that a 
lease is not a “mere contract’, but 
something more thar that, Further, the 
learned counsel drew“ my attention: to 
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the : observations ‘made at page 661. 
Therein, in the jast-but-one parą below 
the heading “Actual demise”, it is stated 
that “when a document, though in form 
an. agreement to lease, finally ascertains 
the terms of the lease, ang gives the les- 
sees a right of exclusive possessioa 
either immediately or at a future date, 
the document is said to effect an actual 
demise and it operates as a lease.” It is 
further observed that “whe- 
ther it operates as a lease or as 
agreement to lease is a matter for con- 
struction and intention.” 


12 (a). The agreements oy contracts, 
as is well known, are either executory 
or concluded contracts. In the ease of a 
lease, if that lease is the result of an 
agreement, the moment the agreement 
reaches finality it is called a lease. In 
other words, a concluded contract enter- 
ed into by the parties, with that end in 
view, results in a lease or becomes a 
lease, The learned counsel for the ap- 
pellant says that what remains then 
would be only the lease and not the con- 
tract and the contractual terms and ob- 
ligations agreed upon preceding that 
lease can be said to have been merged 
in the lease. But according to me, that 
merger if any, would be only in a limit- 
eq sense. It does not wholly obliterate 
the terms and conditions of the lease. 
For example, a stipulation re: periodical 
payment of rent must be available for 
being enforced in case there were to be 
defaults in payments of rents. The con- 
sideration in the case of a completed 
contract like a lease is payment of rent. 
Failure to pay rent will give rise to a 
cause of action to the landlord to claim 
rent and that claim should be taken as 
having arisen, in a case like this, out of 
the stipulation made in the contract be- 
tween the parties, and this is an obliga- 
tion arising under the contract. Unless 
there is that privity of contract the land- 

‘lord cannot enforce that claim against 
the tenant. 


12 (b). In Mangal Sen v. Muhammad 
Husain, ILR 37 All 115: (AIR 1915 All 
97) certain lands were under a sub- 
Tease. The sub-lessees had undertaken 
with their lessor (the maintenance) to 
make payments to zamindars. Since the 
zamindars did not receive the rents from 
their tenants (the main tenants) they 
proceeded against the sub-lessees for 
recovery.of the same. The courts below 
had granted a decree. as.sought for by 
the. zamindars.. When the matter. came 
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up by way of an appeal before the 
learned single Judge of the Allahabad 
High Court the plea taken on behal of 
the sub-lessees was that there was no 
privity contract between them and the 
plaintiffs; that the haq-i-zamindarj in 
question is not a charge upon the land: 
that there cannot be said to be a cove- 
nant running with the land, and that, 
therefore, the plaintiff were not entitled 
to a decree as against the sub-lessees 
though they may have been entitled ta 
one aS against the main lessees. The 
learned single Judge was of the view 
that in the case of a contract the ordi- 
nary rule is that a person who was 10 
party to it, though entitled to a benefit 
under it, cannot enforce it, and the dis- 
missed the plaintiffs’ suit allowing the 
appeal, In the Letters Patent Appeal the 
Division Bench, in the above case, held 
as follows:— ` 


“The only point to be decided is whe- 
ther or not under the circumstances of 
the present case the plaintiffs were en- 
titled to sue the defendants, the lessees. 
It is admitted that there was no privity 
of contract, It is also admitted that tha 
respondent’s liability (if any) is under 
the terms of their contract with their 
lessor, the muafidar, In our opinion the 
learned Judge of this Court was correct 
in the view he took”. 


The authority is cited to emphasise the 
fact that the claim of the landlorg to 
claim arrears of rent would arise, though 
apparently on the basis of the lease, but 
in fact, by virtue of the contract between 
the lessor ang the lessee. 


13. To attract O. XXXVII, R. 1 (2) (b) 
(i) the claim should be for recovery of a 
debt arising on a written coniraci, The 
lease-deed, in the instant case, is said to 
contain the terms and conditions of that 
concluded agreement between the par- 
ties, The word ‘on’, as defined in the 
Chamber’s 20th Century Diclionary, also 
means “having for basis”. Now the basis 
for the ‘claim in a case like this is the 
condition stipulated in the written lease- 
deed, which in turn, is the result of that 
concluded contract. In this view “a writ- 
ten contract” within the meaning of the 
aforesaiq provision includes a written 
lease-deed. 


14. For the reasons aforesaid I am 
of the view that a claim for arrears of 
rent arising under a written lease is 
covereg in clause fi) (b) sub-rule (2) of 
R. 1 of O. XXXVII. Hence, the suit filed] 
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by the plaintif under Order XXXVI 
C.P.C. was maintainable, 

15. Under R. 3 the defendant has to 
enter appearance within ten days of ser- 
vice of Summons on him. Under sub- 
rule (5) of Rule 3 he has to apply for 
leave to defend within the time stipulat- 
ed therein. In the affidavit fileg in sup- 
port of LAI. the defendant states that 
the delay on his part in not appearing 
within ten days of service of summons 
may be condoned, The trial court does 
not appear to have noticed sub-rule (7) 
of Rule 3 which provides that “a Court 
or Judge may, for sufficient cause shown 
by the defendant excuse the delay of the 
defendant in entering an appearance or 
in applying for leave to defend the suit.” 


The learned District Judge has 
not given sufficient attention to this 
aspect of the defendant’s case. I am, 


therefore, of the view that I. A. [is re- 
quired to be reheard by the trial Couri. 
16. Accordingly this appeal is allow- 
ed, the judgments and decrees of both 
the courts below are hereby set aside, 
the suit and LAL. filed by the defendant 
in the trial court are remitted to that 
court for a fresh disposal according to 
law and in the light of the observttions 

made above. No costs, 
Appeal allowed, 
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N. D. VENKATESH, J. 
Sree Rama Mandira Trust, Bangalore, Peti- 
tioner v. T. Manisharappa, Respondent. 
Civil Reva. Peta. No. 3639 of 1981, Dj- 
16-2-1982. * 


Land Acquisition Act (1 of 1894), Ss. 39 
(as amended by Karnataka Act 17 of 496i) 
and 31 — Reference at the instance of one 
claiming the whole of the compensation 
money should also be heard. 

Where a non-party claiming to be entitled 
to the whole of the compensation money had 
the dispute referred to the Court under S. 30 
the Court was bound to issue notice of hear- 
ing to such person and hear him regarding 
the entitlement and/or apportionment of the 
money between him and the party already on 
record. AIR 1969 Kant 313, AIR 1956 Cal 
263 and ATR 1981 All 47, Distinguished. 

(Paras 8 and 9) 


* Against order passed by 13th Addi. City 
Civil J., Bangalore, D/- 15-10-1981. 
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Sree Rama Mandira Trast v. F. Manisharappa 


À. LR. 


Cases Referred: Clronelesical Paras 
AIR 1981 All 47 8 
AIR 1969 Kant 313 6, 8 
AIR 1956 Cal 263. 8 

B. T. Parthasarathy, for Petitioner; K. G. 
Mehtha, for Respondent. 

ORDER: This revision is directed 
against an order dated 15-10-1981 of 
the XMI Additional City Civil Judge, Banga- 
lore City, in L. A. C. No. 155 of 1981 pend- 
ing on his file. 

2. L. A. C. No. (55 of 1981 is a reference 
made to the Court below under Section 30 
ef the Land Acquisition Act, 1894, as 
amended by the Karnataka Act 17 of 1961 
(the ‘Act’). 

3. During the pendency of that reference, 
this petitioner filed an application before the 
Court to permit it to come on record and 
participate in the reference. The learned 
Civil Judge has rejected that application by 
his order impugned here. 

4, A few facts which are relevant may bo 
stated in brief: i 

Some vacant land (fully described in tho 
award LAC 47/78-79) forming part of Site 
No. 29 within the limits of Bangalore City 
Corporation. has been acquired by the Asst. 
Commissioner and Land Acquisition Officer, 
Bangalore Sub-Dn., Bangalore, for a public 
purpose, namely, for formation and extension 
of a road — 7th Cross Road from Coconut 
Avenue Road to Pipeline Main Road at 
Malleswaram, Bangalore City. He passed aa 
award settling compensation for the property 
acquired. But he found there being a dis- 
pute as to persons to whom the same is pay- 
abie. The dispute was raised by none other 
ihan the petitioner itself. In this connection 
what the Land Acquisition Officer states in 
his award may be noted: 

“The Secretary, Sri. Rama Mandira Trust 
has filed claim petition to the same property 
under acquisition by producing copy of lease 
deed. According to lease deed entered into 
between Kodi Anjaneyaswamy Temple re- 
presented by Special Tahsildar, for Muzrai 
Works, Corporation area and Sri Rama 
Mandira Trust represented by the Secretary 
it is for a period of 99 years. The plot of 
fand measuring 3136 sq. yds. Further it is 
stated in the affidavit of the said trust vide 
No. D-5. PR 66/75-76 dated 4-8-1975 and 
an extent of 172’ x 30 in property No. 147 
is being included in the acquisition proceed- 
ings for formation of link road. 

Sri T. Muniswamappa, the notified Khate- 
dar has produced General Power of Attorney 
made on 7-7-1980 between him and Sri 
Venkataraju and the same has been register. 
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ed as No. 94/80-81 dated 9-7-1980 book 
No. 234 Vol. 8. 


Under the circumstances explained above, 
I hold that the property is under dispute and 
order to deposit the entire amount of com- 
pensation in the Civil Court under Ss. 30 
and 31 of the L. A. Act for adjudication”. 

5. After receiving the reference the Court 
appears to have issued notice only to Muni- 
swamappa referred therein. Since the peti- 
tioner had not received any notice, E A. 
No. 1 was filed on its bebalf under Order 1, 
Rule 10 read with Section 151, C. P. C., re- 
guesting the Court to permit it te come on 
record as a party io the dispute. 


6. According to the learned Civil Judge 
the reference made to him was a limited one; 
that he could not enlarge the scope of the 
enquiry; that the petitioner (applicant before 
him) was a stranger and that in the circum- 
stances it had ne right to an audience before 
him. In this connection, he also relies on 
three authorities, one of the three being a 
decision of this Court'in Basalingappa Gowda 
v. Nagamma (AIR 1969 Mys 313). 

7. It was argued by the learned counsel 
for the petitioner that the Land Acquisition 
Officer had made the reference under Sec- 
tion 30 af the instance of his client and 
therefore his client was entitled to be heard 
by the Court to which reference has been 
made. On the other hand, learned counsel 
appearing for the respondent supported the 
impugned order. l 

8. A reference under Section 30 of the 
Act is required to be made by the Land Ac- 
quisition Officer only if there were to arise 
before bhim any dispute as to the apportion- 
ment or payment of the compensation 
amount payable under the award. A dispute 
can be said to have arisen if there are rival 
claims for the amount payable under the 
award. In the instant case, the dispute was 
between this petitioner and the respondent, 
each claiming as being entitled to the whole 
of the compensation amount payable re: the 
property acquired. Since that is the dispute 
that is referred to the Court, the Court can 
jadjudicate upon that dispute not by hearing 
one of the parties only but by hearing all 
the parties to the dispute. Even without this 
application by the Trust, the Court was 
bound to issue notice to the Trust and had 
to hear that party in the matter. The deci- 
sions referred to by the learned Civil Judge 
in the impugned order are all distinguish- 
able on facts. In Basalingappa Gowda’s case 
(AIR 1969 Kant 313) (supra) the person who 
had made the application to the Court in a 
Teference pending for being brought on re 
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cerd was one who had not raised any dispute 
as to the payment of the amount under the 
award before the Land Acquisition Officer. 
In that context the learned single Judge has 
stated that the Court in a reference “cannot 
implead a person, who never appeared before 
the Land Acquisition Officer and did net 
figure as a claimant before him, for the first 
time after reference under Section 30°. In 
similar terms-are the observations in Manjur 
Ahmed v. Rajlakshmi Dassi (AIR 1956 Cal 
263) and.also in Tejdhari v. Baul (AIR 1981 
All 47). But, as already stated, in the instant 
case the Land Acquisition Officer had re- 
ferred the matter under Section 30 to the 
Court only because a dispute had arisen in 
the maiter of payment of compensation and 
that that dispute had arisen on this petitioner 
putting forward its claim also to the amount 
awarded as compensation. 

9. For the reasons stated above, this revi- 
sion has to be allowed. Hence, the petition 
is allowed. The impugned erder of the 
Court below is set aside. I. A. No. ! filed 
by the Trust in the Court below is allowed. 
The Court below is directed fo issue notice 
of hearing to the petitioner-Trust, permit it 
te come on record and will proceed with the 
enquiry in accordance with Jaw. 

10. Parties to bear their own costs. 

Petition allowed. 
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G. N. SABHAHIT, J. 
Dr. Dasa Rao, Appellant v. Thunga- 
bkadra Board and others, Respendents. 


Second Appeal No. 729 of 1975, D/- 19-2- 
1982, 


Civil P. C. (5 of 198), Ss. 80 amd 2 (17) 
— Tomgehbadra Beard constituted under the 
Andhra State Act, 1953 is part of the Gov- 
emmizent — The Board is mot a body corpo- 
rate — Section 80 nelice is mecessary — 
Other defendants being Governuremt servants 
netice under S. 80 as 2gaitet them was ne- 
cesary. (Andhra State Act (36 of 1553), 
S. 66 (4)}.. 

The Tungabhadra Board constituted by 
the President by Notification dated 10-3-1955 
issued in exercise of the power conferred by 
S. 66 (4), Andhra State Act is part and 
parcel of the Government and hence notice 
under S. 80, Civil P. C. is a prerequisite for 
instituting the suit for injuncting it from 
interfering with the possession of the plain- 





*Against judgment and decree passed by 
Civil J., Bellary, in Appeal No. 64 of 1972. 
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tiff claiming: to beia tenant.. cultivating the 
land. The- Beard is. not a: body : corporate, 
a Corporation or a legal entity: as. can - sue 
or bé sued in. its. own name.: Neither: can 
it enter into any contract in its own right. 
The other defendants being Government ser- 
vants are public, officers within the meaning 
of S. 2 (17), Civil E. C. and. the suit. being 
in respect of .acts purported to have been 
done in their official ,capacilies, want of Sec- 
tion 80 notice as against them is fatal to the 
suit. In matters covered by S. 80 the Court 
does not -get jurisdiction unless the precon- 
dition is fulfilled. AIR 1974 Pat 376 and 
ATR 1981 SC 1694, Followed. (Paras 6 to 8). 


Cases ~ Referred: Chronological Paras 
AIR 1981 SC 1694: (1981) 2 SCC 66 7 
AIR 1974: Pat '!376 ` S 


S. K. Venkaranga Iyengar, for Appellant; 
Jaya Vittal Kodar, for Respondents. 

JUDGMENT :— This „appeal by the plain- 
tif is directed against the judgment and 
decree dated 3-6-1975 passed by the Civil 
Judge, Bellary, in R. A. 64/72. on his file dis- 
` missing’ the appeal and confirming the judg- 
ment and decree .dated 10-4-1972, passed by 
the Principal Munsiff, Hospet, ia Griginal 
Suit No. 208 of 1970 on his file _ dismissing 
ihe suit of the plaintiff. ` ' 


o2 Plaintiff instituted a suit to restrain 
defendants from interfering with his posses- 
sion over the suit lands namely S. Nos. 382 
and 383 of .Venkatapur village. He averred 
that the said lands were leased to him by the 
ist defendant in the suit through its Execu- 
tive, Engineer by an order dated 21-1-1964 
for ` ‘a period’ of one year. After the expiry 
of the lease he remained in possession of 
the suit lands as a tenant holding over up to 
the year 1968. In spite of it. defendants 
asked him to vacate by a letter dated 25-10- 
1969. According to him he was cultivating 
the lands lawfully. Hence the defendants 
had no right to evict him unless in due 
course of law. Hence he instituted a suit 
to restrain the defendants from interfering 
with his peaceful possession and enjoyment 
of the suit lands. The suit was resisted by 
the defendants. They contended that the 
suit was not maintainable without notice 
under Sec. 80, C. P. C. They denied that 
that he was cultivating the lands. He- was 
not entitled for injunction. The trial Court 
raised the following issues from the plead- 
ings for its consideration : , 

“1. Whether the suit land 
described ? 

: 2. Whether. plaintiff proves that he law- 
fully fetiained in possession of the suit land? 


is correctly 
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- -3:.Whether he further proves. that. be has 
a right to -remis in: E of., the, , suit 
land ? ae 

4. I£ so, is he eniitled ‘for injunction ? 

5. Whether defendants prove that plaintiff 
is a trespasser over the suit lands? 

6. Whether they also prove that the suit 
is bad for want of notice under Section 80, 
C. P. C.? 

7. What decree or order ?” Ši 
The learned Munsiff after appreciating’ the 
evidence on record answered Issue Nos. 1, 
5 and 6 in the affirmative. He answeréd 
issues Nos. 2, 3 and 4 in the negative. In 
that view the learned Munsiff dismissed the 
suit of the plaintiff. Aggrieved by the said 


‘judgment and decreé the plaintiff went up 


in appeal before Civil Judge, Bellary in 
R. A. No. 64 of 1972 on his file. The 
learned Civil Judge raised the following 
points as arising for his consideration in the 
appeal: ` 

“1, Whether the plaintiff is in lawful pGs- 
session of suit property on the date of the 
suit ? 

. 2. Whether the notice under $. 80, C. P. & 
is mecessary'? « 

3. To what relief? i 
The learned Civil Judge, reassessing- the evi- 
dence on record answered point No. 1 in the 
negative. He answered point No. 2 in the 
affirmative and in that view he dismissed the 
appeal, confirming the decree of the trial 
Court. Aggrieved by the same the plaintiff 
has instituted the above second appeal be- 
fore this Court. 


3. The learned counsel for the appellant 
strenuously urged before me that the Courts 
below were not justified in coming to the 
conclusion that S. 80, C. P. C. notice -was 
necessary on the facts of the present case. 
According to him, a Board cannot. be ` con- 
sidered as Government. It was at best.,.a 
corporation. As such notice under Sec. 80, 
C. P. C. was not necessary. Hence he sub- 
mitted that the Courts below were not justi- 
fied in holding to the contrary. He further 
submitted that the possession of the present 
plaintiff was lawful since he held over as a 
tenant. In that view he submitted that the 
appeal was entitled to succeed. As against 
that the learned counsel appearing for the 
defendants argued in support of the judg- 


ment and decree of the trial Court, confirm- 


ed by the First Appellate Court. 
4. The points, therefore, that agise fop 
my consideration are: ge 
1. Whether the Courts below ` were "justi- 


` fied in holding that S. 80, C. P. C. notice 
-Was - aecessasy before instituting the suif?. 
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“2. Whither ‘theCourts below were ‘justified 
in holding’ that: the -possession of the piain- 
tiff was not juridical? — A 
| & ‘The -defendanis ‘in the suit, are: 
(1) Tungabhadra Board by its “Secretary, 
T. B. Dam, Mallapur Taluk. . (2) The Execu- 


tive Engineer, T. B. P. Civil Division, Tun- 


gabhadra Dam, Mallapur Taluk and (3) The 
Supervisor, Low. Level Canal, Venkatapura, 
residing. at T. B. H. E. S. Camp, Kamalapur, 
Hospet Taluk. Thus, it is obvious that the 
defendant No. 1 is the Board and defen- 
dants 2 and. 3 are Government servants em- 
ployed under the Board. The Project was 
earlier inthe old Madras State. As a result 
of the State Reorganisation, certain area in 
the Bellary District was incorporated in the 
year 1953 into the Karnataka State and the 
rest of the Bellary District was incorporated 
in Andhra Pradesh. ` In the Andhra State 
Act, 1953 special provision is made in Sec- 
tion 66, sub-section (4), thus, in respect of the 
project, | 5 
“Fhe President may from time to time 
give such direction as may appear to him to 
be necessary generally in regard to any of 


the matters specified in the foregoing provi- 


sions,.of this section and in particular, for 
the completion of the project and its opera- 
tion and maintenance thereafter. a, 
. Provided that no such direction shail be 
issued or have effect after an agreement has 
been entered.into by the State of Andhra 
and Mysore under sub-section (1) or after 
an order has been made by the President 

_ under, sub-section (4) whichever is earlier.” 
Under sub-section (4) the President issued 
„notification earlier on 29th Sept, °53 and 
thereafter on 10th March, ’55. Clause (1) of 
the 1955 Notification reads : 


- “Phere: shall be established with effect 
from the 15th March, 1955, a Board by the 
name of Tungabhadra Board consisting - of 
‘CHAIRMAN: (i) Shri B. K. Gokhale, 

I. C. S. (Retired). 

MEMBERS: (2) The Special Chief Engineer, 

Andhra Pradesh. 

(3) The Secretary to the Gov- 
ernment of Mysore, Pub- 
lic Works and Electricity 
Department. 

(4) The Joint Secretary, Gov- 
ernment of India in the 
Ministry of Finance or his 
représentative.” 

Then the other clauses relate to the working 
‘ofthe Board for the administration of the 
‘Tingabhadra Projéct. Clause (6) of the 
Notilicafion reads : `” E 


. Pash Rao v. Thuaga bhadrá:. Board- : ~- ~ 
-r “(}-The’ Goverment of « Andhra Pradesh 


„of, the Governments 
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and: Mysore shali provide at-all times the 
necessary funds forthe. construction and 


maintenance of the Tungabhadra Project : 
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Clause (7) reads: . Thane 
- “The Board shall in rélation to the techni- 
eal- sanction, administrative approval, and 
other sanctions required: for the construction 
and maintenance-of the Tungabhadra Pro- 
ject, and in relation to any other admin- 
istrative matters concerning the project exer- 
cise the powers of a State Government under 
the various Codes. Manuals, Rules and Re 
gulations, specified’ in: the schedule annexed 
hereto, as in force in the State of Madras 
immediately before the Ist. day of Oct.. 1953, 
and may adopt such of the amendments 
made thereto, or executive instructions, 
orders and directions issued thereunder. by 
the Government of Andhra Pradesh from 
time to time, which the Board considers ne- 
cessary.” ` . i ' 
Clause 8 reads :— 


- “All, contracts to be made in connection 
with Tungabhadra Project shall be exptess- 
ed to be made jointly by and in the names 
, of Andhra Pradesh 
and. Mysore and all such contracts shall be 
executed on behalf of the said Governments 
by the Secretary of the Board or such other 
Officer as may be authorised by the Board 
in this behalf, but neither the Secretary nor 
the authorised Officer shail be personally 
liable in respect of anything under such con- 
tracts.” 


‘Thus, it is clear that the Board is not made 


a legal person or a body corporate. Offi 
cers of the Board, though they are under 
the administrative control of the Board are 


servants of Andhra Pradesh ‘or Karnataka 
Government as the case may be. It is in 


‘these circumstances that the learned counsel 


for the Board strenuously pressed on me 
that S. 80, C. P. C. Notice is a necessary 
prerequisite before instituting a suit. As 
against that the learned Advocate appearing 
for the appellant invited my attention to a 
decision of the Patna High Court in the case 
of Kamta Prasad Singh v. Regional Mana- 
ger, F. C. L, AIR 1974 Pat 376. Therein if 
is laid down thus (at p. 377) :— 

“Fhe fact that the capital of the Corpora. 
tion was provided by the Central Govern- 
ment or that its working was supervised or 
directions were issued by the Central Gov- 
ernment, does not make it a Government 
within the meaning of S. 80. Although the 
expression “Government” has not been defin- 
“Corpora- 
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tion” constituted under an Act of Parlia- 
ment,” 


Relying on the above observation the learn- 
ed counsel submitted that the Board par- 
takes the same character and as such it can- 
not be censidered as part of the Gevern- 
ment. 


€. It is a well settled principle of law 
that a corporation under a statute is a body 
corporate; it is a legal person. Jt has got 
its own legal entity. It can sue and be sued 
and it can enter into a contract in its own 
right. Not so a Board of the nature with 
which Iam directly concerned in the present 
appeal. Itis nota body corporate. It is not 
a legal person. It has no existence in the 
eye of Jaw, on its own. It is a result of the 
statute authorising the creation of such a 
Board by the Central Government. That 
being so, it is so obvious that it is a part 
and parcel of the Government. Hence there 
is no substance in the submission made by 
the learned counsel for the appellant that the 
Wungabhadra Board cannot be considered as 
part and parcel-of the Government. 


7. Recently the Supreme Court of India 
in the case of State of Punjab v. Raja Ram, 
(1981) 2 SCC 66: (AIR 1981 SC 1694), had 
an occasion to consider the distinguishing 
features of a Government Department from 
a Corporation. His Lordship Justice 
Islam, J., who delivered the’ judgment for 
the Bench has observed in para 9 of the 
judgment thus :— 


“yearned counsel for the appellant then 
urged that the Corporation is a Government 
Department. We are unable te accept this 
submission also. A Government department 
has to be an organisation which is not only 
completely controlled and financed by the 
Government but has also no identity of its 
own. The money earned by such a depart- 
meni goes to the exchequer of the Govern- 
ment and losses incurred by the department 
are losses of the Government. The Cor- 
poration, on the other hand is an autonom- 
ous body capable of acquiring, holding and 
disposing of property and having the power 
to contract. It may also sue or be sued by 
its own name and the Government does not 
figure in any litigation to which it is a party. 
It is true that its original share capital is 
provided by the Central Government (Sec- 
tion 5 of the F, C. Act) and that 11 out of 
12 members of its Board of Directors are 
appointed by that Government (Sec. 7 of the 
F. C. Act) but then these factors may at 
the most lead to the conclusion (about which 
we express ño final opinion) that the Cor- 
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poration is an agency of mstrumentality of 
the Central Gevernment.” 

Considered in this perspective, the Courts 
below were perfectly justified in holding 
that S. 80, C. P. C. notice was prerequisite 
before instituting a suit against the Board. 

7. Moreover, defendants 2 and 3 are 
Govt. servants. Section 2, sub-section (17), 
C. P. C. defines a Public Officer. Clause (h) 
thereunder stated that every officer in the 
service or pay of the Government is a Pub- 
lic Officer and S. 86, C. P. C. applies not 
only in a suit against Government as such, 
but also when a suit is instituted against 
any Public Officer in respect of any act pur- 
porting to be done by the said public officer 
in his official capacity. That being so there 
cannot be any manner of doubt that notice 
under S. 80, C. P. C. had te be issued against 
defendants 2 and 3 before instituting the 
suit. ; 

8. It is a settled principle of law that the 
Court does not get jurisdiction to entertain 
the suit unless notice under S. 80, C. P. C. is 
issued in the manner contemplated there» 
under in suits contemplated in the section. 
That being so, the Courts below were justi- 
fied in holding that the suit was not maine 
tainable as admittedly no notice under Sec 
tion 80, C. P. C. was issued before institut- 
ing the suit. In that view, it is not neces- 
sary for me te go inte the other aspeet of 
the matter. : X 

In the result, for the foregoing reasons the 
appeal is dismissed. 

No costs, in this appeal. 

Appeal dismissed. 
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Rouben Isreal Pattar, Petitioner v. Mamta 
and another, Respondents. 

Civil Revn. Petn. No. 2396 of 1981, 
30-11-1981. 

Divorce Act (4 of 1869), Ss. 10, 22, 43, 50, 
Si — Appieation in matrimonial case for 
the custody of the minor children under 
312 years of age — Application for order 
directing the oppesite party fer producing 
the miners fer eress-examination — Admins 
istration of oath to minors and their exant 
ination as witnesses. (Oaths Act (1969), Sec 
tion 4 (4)). 

No oath or affirmation can be administer- 
ed to a child under 12 years of age by an 


Dj- 


*Against order of Civil J., 
M. C. No. 21 of 1979. 


EZ/FZ/C380/82/KNA/MVJ 


Bagalkot, in 
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authority or person who is mot a Court on 
who, by law or by consent of parties, has 
not been authorised to examine or to receive 
evidence of a witness including a child wit 
ness under 12 years of age. (Para 7) 

it is not necessary to administer oath oF 
affirmation to a child under 12 years of age 
by the Court or person having authority to 
examine or to receive evidence of such a 
child, if it or he, is of the opinion that 
though the child understands the duty of 
speaking the truth but he does not under- 
stand the nature of an oath or affirmation, 
the evidence of such a witness can be re- 
corded without administering oath or affir- 
mation and absence of an oath or affirma- 
tion does not render inadmissible any evt 
dence given by such a witness nor- does it 
affect the obligation of such a witness te 
state the truth. Before administering oath 
or affirmation to a child under the age of 
12 years, the Court or person having auth- 
ority to examine or receive evidence of such 
a child witness must be satisfied that the 
chitd understands the duty of speaking the 
truth and also understands the nature- of the 
oath or affirmation. (Para 7} 

The Sheristadar of the Civil Court has ne 
jurisdiction to administer the oath to minors 
under 12 years of age or to record their evi- 
dence. (Para 7) 

Aa application for directing the party to 
produce the children under 12 years of 
age for cross-examination is not maintain- 
able. (Para 8) 

But it is open to the party who is having 
the custody of the two minors in question 
to produce them before the Court in order 
to bring to the notice of the Court the in- 
clination of the minors. in such an event, 
it is open for the Court to elicit from the 
minors in question as to whether they under 
stand the duty of speaking the truth and the 
nature of an oath or affirmation. In casa 
the Court is satisfied that they understand 
the duty of speaking the truth and the nature 
of an oath or affirmation, it is open to the 
Court to administer oath or affirmation to 
them and to record theie evidence. Even 
otherwise if the Court is not satisfied that 
the minors, though they understand the duty 
of speaking the truth but do not understand 
the nature of an oath of affirmation, the Court 
can record their evidence without admin- 
istering oath or affirmation. (Para 8) 

Under Section 51 of the Divorce Act, the 
respondent is entitled to apply for a direc- 
tion to make the petitioner available for 
cross-examination in a proceeding under Sec- 
tioa 43 of the Act. (Para 10} 


Rouben Isreal v. Mamta 


Kant. 11 


D. S. Hosamath, for Petitioner; T. S. 
Ramachandra (for No. 1) and R. H, 
Chandangowdar (for No. 2), for Respon- 
dents. 


ORDER :— At the stage of admission, tha 
respondents are notified. Accordingly, they 
have put in appearance through a counsel 
Hence, the civil revision petition is taken up 
for final hearing. 


2. This civil revision petition is preferred 
against the order dated 12-1-1981 passed by 
the learned Civil Judge, Bagalkot, in I. A. V. 
in Matrimonial Case No. 21 of 1979 direct- 
ing the petitioner to appear, and to make 
available the two minor children, for cross- 
examination by respondent No. 1 for decid- 
ing the application I. A. No. 1 filed by 
respondent under S. 43 of the Divorce Act, 
1869 (hereinafter referred to as ‘the Act’ 
for the custody of two minor children. 
T. A. No. V is an application filed by re 
apondent No. 1 under S. 51 of the Act. 


3. Matrimonial Case No. 21 of 1979 is a 
proceeding initiated by respondent-1 for 
divorce or for judicial separation under Sec- 
tions 10 and 22 of the Act, as the parties 
are Christians. In that proceeding, an appli- 
cation (I. A. No. 1 ) is filed by the first ro 
spondent fer the custedy of the two minor 
children by name Jason (Johnson) and 
Vanajakshi. In the said proceedings, the peti- 
tioner has filed the affidavits sworn to by 
the aforesaid two minor childrea. 


4, It is contended by Sri Hosmath, fearn- 
ed counsel for the petitioner, that it is not 
open for the first respondent to seek produc- 
tion of the two minor children, for cross- 
examination and the petitioner also cannot 
be directed to make himself available for 
cross-examination by respondent No. 1. 


5. As far as the direction relating to tho 
production of the two minor children for 
eross-examination is concerned. it cannot be 
sustained. The cross-examination of the two 
minor children is sought for by the first re- 
spondent on the ground that the two affida- 
vits sworn to by the two minor children have 
been filed by the petitioner in the proceed- 
ing. In order to verify as to who has admin- 
istered oath or affirmation to the minors, fhe 
records of the case have been called for. 
From the records, it is found that the 
Sheristedar of the Civil Judge Court at Bagal- 
kot had administered affirmation. The 
Sheristedar who has administered affirmation 
is not a Court or person having by law or 
consent of parties, authority to examine or 
record evidence of any witness including a 
child below 12 years of age. The two minog 


12. Kant, .. 


children in. question are under 12 years of 
age. = 

6 Whe question for consideration is as to 
whether the authority though empowered to 
administer oath or affirmation, but not 
having an authority either by law or by con- 
sent of parties to receive evidence and ex- 
amine any witness including a child under 
12 years of age, can be held to have an auth- 
ority to administer oath or affirmation to a 
child under 12 years of age. 

7. No oath or affirmation can be adminis- 
tered to a child under 12 years of age by an 
‘authority or person who is not a Court or 
who, by law or by consent of parties, has not 
been authorised to examine or to receive evi- 
dence of a witness including a child witness 
under 12 years of age. In this connection, 
sub-section (1) of Section 4 of the Oaths Act, 
1969 with the proviso is relevant and it is as 
follows : 


“4, (1) Oaths or affirmation shall be made 
by the following persons, namely :— 

(a) all witnesses, that is to say, all persons 
who may lawfully be -examined, or give, or 
be required to give, evidence by or before 
any Court or person having by law or con- 
sent of parties authority to examine such per- 
sons or to receive evidence; 

(b) interpreters of questions put to, and 
eyidence given by, witnesses; and 

(c) jurors : 

Provided that where the witness is a child 
under twelve years of age, and the Court or 
person having authority to examine such wit- 
néss is of opinion that, though the witness 
understands the duty of speaking the truth, 
he does not understand the nature of an oath 
or affirmation, the foregoing provisions of 
this section and the provisions of Section 5 
shall not apply to such witness; but in any 
such case the absence of an oath or affirma- 
tion shall not render inadmissible any evi- 
dence given by such witness nor affect the 
obligation of the witness to state the truth.” 
From the aforesaid provision, it is clear that 
it is not necessary to administer oath oF 
affirmation to a child under 12 years of age 
by the Court or person having authority to 
examine or to receive evidence of such a 
child, if it or he, is of the opinion that though 
the child understands the duty of speaking 
the truth but he does not understand the 
nature of an oath or affirmation, the evidence 
of such a witness can be recorded without 
administering oath or affirmation and ab- 


sence of an oath or affirmation does not 


render inadmisible any evidence given by 
such a ‘witness nor does it affect the obliga- 


tion of. such a witness to state the truth. Be-. 
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fore administering oath or. affirmation to a 
child under the age of 12 years, the Court 
or person having authority to examine or re- 
ceive evidence of such a child witness must 
be satisfied that the child understands the 
duty of speaking the truth and also under- 
stands the nature of the oath or affirmation. 
Therefore the Sheristedar of the Civil Judge 
Court who has administered affirmation to 
the two children in question who are under 
12 years of age, has acted without the auth- 
ority of law inasmuch as he is not a person 
or authority empowered by law or by con- 
sent of parties to examine or to record evi- 
dence of any witness including a child wit- 
ness. As such, he is not entitled to admin- 
ister oath or affirmation to a child under 12 
years of age. 


8. Thus, the affidavits of the aforesaid 
two minors in question are not admissible in 
evidence; therefore the same are required to 
be excluded from consideration. If those 
affidavits are to be excluded from considera- 
tion, the question of directing the petitioner 
to produce the two minors in question fo 
cross-examination by respondent No, 1 does 
not arise. Of course, it is open for the first 
respondent who is having the custody of the 
two minors in question to produce them 
before the Court in order to bring to the 
notice of the Court the inclination of the 
minors. In such an event, it is open for the 
Court to elicit from the minors in question 
as to whether they understand the duty of 
speaking the truth and the nature of an oath 
or affirmation. Jn case the Court is satis- 
fied that they (minors) understand the duty 
of speaking the truth and the nature of an 
oath or affirmation, it is open for the Court 
to administer oath or affirmation to them and 
to record their evidence. Even otherwise if 
the Court is not satisfied that the minors 
though understand the duty of speaking the 
truth but do not understanding the nature 
of an oath or affirmation, the Court can re- 
cord their evidence without administering 
oath or affirmation. 


9. The direction to the petitioner to make 
himself available for cros-examination by . the 
first respondent does not call for interfer- 
ence. He has filed his affidavit in support 
of his objections opposing the application 
@. A. No. 1) filed by the Ist respondent who, 
now wanfs to cross-examine the petitioner. 
Such a request cannot be refused. This re- 
quest of the first respondent to direct the 
petitioner to make available the first respon- 
dent for cross-examination is ‘also in con- 
formity with the proviso to Segtion 51 of the 
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Act. Section 51 of the Act, governs all the 
proceedings before the Court under the Act. 


40. The contention of Sri, Hosamath, 
learned counsel for the petitioner, is that Sec- 
tion 51 of the Act, is not applicable to a pro- 
ceeding under Section 43 of the Act. This 
contention cannot be accepted. Proceeding 
under Section 43 of the Act, is also a pro- 
ceeding under the Act, as such, the provi- 
sions of Section 51 of the Act are applicable 
to such a proceeding. Therefore, the learned 
Civil Judge is justified in directing the peti- 
tioner to make himself available for cross- 
examination by the first respondent. 


11. Accordingly, this civil revision peti- 
tion is allowed in part. The direction to the 
petitioner to make himself available for 
cross-examintation by the first respondent is 
affirmed and it is not disturbed. The further 
direction issued by the learned Civil Judge 
that the petitioner should produce the two 
minor children by name, Janson and Vana- 
jakshi, for cross-examination by the first 
respondent, is set aside. The learned Civil 
Judge is directed to exclude from the re- 
cords of the case the two affidavits of the 
aforesaid two minors and to proceed with 
the matter in accordance with law. 

12. Let a copy of this order be despatch- 
ed to the lower Court along with the records 
of the case, expeditiously. 

Petition allowed in part. 


AIR 1983 KARNATAKA 13 
G. N. SABHAHIT, J. 

- Mohaddinsaheb Shikandar Saheb 
Maniyay and others, Appellants v. 
Hasabsaheb Karimsaheb Maniyar and 
others, Respondents. 

Second Appeal No. 851 of 1975, 
12-3-1982. 


` Limitation Act (36 of 1963), Art. 62 — 
Transfery of Property Act (4 of 1882), 
Ss. 92, 95 and 100 — Starting point of 
limitation Suit for recovery of 
amount from co-mortgagors by way of 
contribution on charge of mortgage pro- 


Dj- 


perties — Limitation starts on date of 
payment of money. AIR 1964 Bom 284, 
AIR 1957 Mys 1 (FB), Rel. on, 

: (Para 8) 
Cases Referred: Chronological Paras 
AIR 1964 Bom 284 . 8 
AIR 1957 Mys 1 (FB) 3 

W. K. Joshi, for Appellants; V. S. 


Gunjal, for Respondents Nos. 1 and 2. 
GZ/HZ/D255/82/VSS/LGC—H 
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JUDGMENT . This appeal by defen- 
dants 1, 2, 3, 5, 6, 9 and 10, is directed 
against the judgment and decree, dated 
12-12-1974, passed by the Additional 
Civi] Judge, Bijapur, in R. A. No. 106/ 
1973, on his file, dismissing the appeal 
on confirming the judgment and decree, 
dated 30-5-1973, passed by the Principal 
Munsiff, Jamkhandi, in O. S, No. 28/1969, 
on his file, decreeing the suit of the 
plaintiff as prayed for. 

2. Plaintiffs instituted a suit fop re- 
covery of the contribution on the charge 
of the mortgage properties. The defend- 
ants contested mainly on the ground 
that the suit was barred by time. 

3. The trial Court, appreciating the 
evidence on record, answered al] the 
material issues in favour of the plain- 
tiffs and decreeq the suit as prayed for. 
Aggrieved by the said judgment and 
decree, the defendants went up in ap- 
peal before the Civil Judge, Bijapur, in 
R. A. No. 106/1973, on his file, The 
learned Additional Civil Judge, Bijapur, 
who heard the appeal raised the follow- 
ing points, as arising for his considera- 
tion in the appeal. 

(1) Whether the suit claim is in time? 

(2) Whether pro note debts comprised 
in Ex. P. 1 were incurred mainly to save 
the estate of deceased Usmansaheb 
or for family necessity? 

(3) What order or decree? 

: 4. The learned Civi} Judge, reassess- 
Ing the evidence on record, answered 
point No. 1 in the = affirmative; point 
No, 2 in the negative and in that view 
he dismissed the appeal, confirming the 
judgment and deeree of the trial Court. 
Aggrieved by the said judgment and de- 
cree, the defendanis have instituted the 
above second appeal before this Court. 

5. The learned counsel appearing for 
the appellants mainly argued that in 
view of Ss. 92 and 95 of the Transfer of 
Property Act, the rights of the co-mort- 
gagor redeeming the property would not 
be better than the rights of the original 
mortgagee and the suit for contribution 


should be instituted within the time 
limited to redeem the mortgage. Hence, 
he submitted that the suit was barred 


by time. 


6. As against that the learned counsel 
for respondents-plaintifis argued that 
in addition to the rights of the plaintiffs 
as subrogee they have additional rights 
under S. 92 of the T. P. Act having ac- 
quired a charge. In that view, he sub- 
mitted that time starts from the’ date of 
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Payment and as such the suit was in 
time. 
7. The. sole point, therefore, that 


arises for my consideration in this ap- 
peal is: 

Whether the Courts below were justi- 
fied in holding that the suit was in time? 

8. In Manik Sadashiy v. Krishnabai 
(AIR 1964 Bom 284) it is laid down thus 
{at p. 286): 

“The right of contribution is quile in- 

dependent of the right of subrogation 
conferred by S. 92, T. P. Act. While con- 
sidering the question of limitaiion in 
such cases, the important point for con- 
sideration would be “What is the nature 
of ihe claim in the suit?”. That is to be 
decided on the allegations in the plaint. 
Tf the allegations in a plaint indicate 
that it is a suit to enforce rights similar 
to those of the mortgagee, in that case 
it is obvious that the plaintiff cannot 
have higher rights than the mortgagee, 
even though the plaintif may have a 
right of subrogation, If, however, the 
allegations in the plaint indicate that the 
plaintiff is seeking to enforce his right 
to claim contribution, along with his 
- right to enforce the charge arising in his 
favour under S. 100 of the Transfer of 
Property Act, the starting point of limi- 
tation would obviously be different and 
that would be the date on which the 
plaintif in such a suit made payment 
and redeemed the mortgage.” 
That is also the view taken by this Court 
in the case reported in AIR 1957 Mys.1 
(FB). The frame of the suit in the pre- 
sent case is for recovery of the amount 
from the co-mortgagors by way of con- 
tribution on the charge of the morigage 
properties. Hence the Courts below were 
justified in holding that the limitation 
started on the date of payment of money 
and the suit was well within time. I 
have no reason to differ. 

9. In the result, the appeal is devoid 
of merils and is Hable to be dismissed 
and Į dismisg the same. No costs of this 
appeal. 

Appeal dismissed. 
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Jethruse D'Souza and others, Appel- 
lants v. Catherine D’Souza, Respondent. 


Second Appeal No. 517 of 1975, D/- 
10-3-1982. 
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Catherine D'Souza A.L R. 


Contract Act (9 of 1872), S. 70 — Co- 
owner effecting improvements on his 
own accord without consent of other co- 
owners — Whether he can claim compen- 
Sation from the other co-owner. 

Law does not favour a co-owner who 
effects improvements on his own accord 
without the consent of the other co- 
owners to get any compensation from 


the other co-owners when they claim 
their share by . Partition. A co-owner, 
however, can compel the other co- 


owners to contribute to the expenses of 
improvements in the following cases viz., 
(a) if there is an express contract for 
such contribution; or (b) i£ the money 
was spent on the express or implied re- 
quest of other co-owners; or (c) if he 
comes under S. 70 of the Contract Act 
and the same is made out, AIR 1957 Mad 
86 and AIR 1940 Pat 324 (FB), Rel. on. 
(Paras 11, 12. 13) 


Cases Referred: Chronological Paras 


AIR 1957 Mad 86 12 
(1953) 8 DLR Cal 27 12 
AIR 1940 Pat 324 (FB) 12 

H. G. Hande, for Appellants; B. V.. 


Acharya, for Respondent, 

JUDGMENT :— This appeal by the 
legal representatives of the original 
plaintiff is directed against the judgment 
and decree dateq 21-9-1974 passed by 
the Principal Civil] Judge, Mangalore, 
in Regular Appeal No, 136 of 1971. on 
his file, partly allowing the appeal and 
modifying the judgment and decree ; 
dated 30-6-1971 passed by the First 
Additional Munsiff, Mangalore, in Origi- 
nal Suit No. 342 of 1964, on his file. 

2. The origina] plaintif filed a suit 
for partition of his 1/3rd share, for 
separate possession of the same ang for 
taking accounts and claiming future 
mesne profits and costs. The plaintiff, 
his mother Nathalia, his brother Inas 
D’Souza were, according to him, the co- 
owners of the immoveable properties 
described in the suit schedule. They 
were in joint possession of the same. The 
defendant in the suit purchased the un- 
divided shares of the mother and the 
brother of the plaintiff under a register- 
ed sale deed dated 3-1-1957. The plain- 
tiff was in joint possession of the same. 
He demanded partition and possession 
_of his 1/8rd share by a lawyer’s notice 
dated 29-4-1964. But the defendant gave 
a reply. dated 20-5-1964 making out a 
false case. There are two residential 
buildings in the suit property bearing 
Door Nos. 17-390 and 17-391 and 
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19-3194. There are three tenements m 
the two buildings, The plaintiff averred 
that the defendant never effected any 
improvement and he claimeq his 1/3rd 


share along with accounts and mesne. 


profits, 


3. The defendan; resisted the suit by 
filing hey written statement. According 
to her, she had brought about vast im- 
provements which amounted to Rupees 
60,000/- in worth. She had also dis- 
charged the mortgage debt and other 
debts. Unless the plaintiff paid 1/3rd of 
the cost of improvement as also the liabi- 
lities paid, he was not entitled to his 
share, since the cost of improvement, 
according to the defendant, was much 
more than the value of the plaintiffs 
1/3rq share. She put forward a case that 
the plaintiff, if at all, should sell his 
1/3rd share to her. 


4. The trial) Court raised the follow- 
ing issueg as arising from the pleadings: 

(1) Does the plaintiff prove that the 
defendant is liable to account for the in- 
come from the properties from 3-1-1957 
up to the date of delivery? 

(2) Does the defendant prove that the 
plaintiff is liable to pay 1/3rq of Rupees 
6,956.25 P. to the defendant before tak- 
ing his share from the suit property? 

(3) Does the defendant prove that the 
plaintiff is liable to pay 1/3rd of Rupees 
599.27 P., towards the decree passeg in 
Oririgina] Suit No, 523 of 1955? 

{4) Does the defendant prove that she 
has effected improvements of the value 
of Rs. 60,000/-? 

(5) Does the defendant prove that the 
plaintiff can claim 1/3rq share in the 
value of the property as it stood prior to 
the improvements? 

(6) Does the defendant prove that the 
plaintiff’s claim for account from 3-1- 
1957 is barred by limitation? 

(7) What the valuation for the pur- 
pose of jurisdiction? f 

(8) Is the Court-fee paid correct? 

(9) To what reliefs are the parties en- 
titled to? 


5. The trial Court, appreciating the 
evidence on record, held that the plaintiff 
was entitled to partition of his 1/3rd 
share and, on partition through a Com- 
missioner, the share of the plaintiff 
should be delivered to him, The trial 
Court further directed that the cost of 
improvements should be got ascertained 
by a Commissioner ang that the plaintiff 
shall ay as compensation towards the 


. 
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value of improvements that fell for his 
share as determined at the time of final 
decree proceedings. The trial Court fur- 
ther directed an enquiry under 
Order XX, Rule 17 of the Code of Civil 
Procedure foy income of the property 
from the date three years prior to the 
suit. Accordingly, the trial Court direct- 
ed a preliminary decree to be drawn. 
Aggrieved py the said judgment and de- 
cree, the legal representatives of the 
original plaintiff went up in appeal be- 
fore the Principal Civil Judge, Manga- 
lore, in Regular Appeal No. 136 of 1971, 
on his fle. The learned Civil Judge, 
raised the following points as arising for 
his consideration in the appeal: 


(1) Whether the defendant has made 
constructions ang effected any improve- 
ments in the suit property, and, if so, to 
what extent? 


(2) Whether the defendant is entitled 
to get the value of her -improvements 
which may fal] in 1/3rd share of the pro- 
perty that would be divided and given 
to the share of the plaintiff? 


(3) Whether the appeal deserves to be 
allowed? ' 


_6 The learned Civil Judge, reasses- 
sing the evidence on record, answered 
Point No, 1 in the affirmative. He held 
that the improvements were made; put 
the cost on improvements was to the 
tune of Rs. 37,693/-. Under Point No. 2, 
the learned Civil Judge held that the 
defendant was entitled for the cost of 
Improvements excep; for items 5 ang 9 
of the Commissioner’s Report Exhibit 
D-163 and, in that view, the learned 
Civi} Judge modified the judgment de- 
cree of the trial Court. He directed thus: 


“The defendant shall not get compen- 
sation if the 1/3rd share of the plaintiff 
cannot be carved out without including 
the improvements of Items Nos. 5 ang 9 
of Exhibit D-163 shown on page 
11. Exhibit D-163 shall form part of the 
decree, If 1/8rq share of the plaintiff 
cannot be given to him without includ- 
ing the other improvements effecteg by 
the defendant, as shown on the said 
page 11, the plaintiff shall pay to the 
defendant so much compensation that 
the improvements have added to the 
value of the premises that would be al- 
lotted to the plaintiff.” 

The learned Civil Judge further direct- 
ed the parties to bear their own costs. 
Aggrieved by the same, the legal] repre- 
sentatives of the original plaintiff have 
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“come up with the above second appeal 
before this Court. 


T. The learned .cowasel appearing for 
the appellants streneously urged before 
me that the Courts below were nót jus- 
tified in directing the plaintiff tò pay the 
cost of improvements, if any of the im- 
provements were te be included im the 
Share of the plaintiff’ He submitted that 
the improvements were not effected by 
the defendant with the consent of the 
plaintiff and, as such, the plaintif would 
not be liable for the compensation. 


8 As against that, the learned coun- 
sel appearing for the respondent/defen- 
dant argued supperting the 
and decree of the learned Civil Judge. 


` 9, The sole point, therefore, that 
arises for my consideration in ‘this ap- 
peal is: “Whether the Courts below 


were justified in directing the plaintiff to 
pay the cost.of improvements, if any 
improvements were to be included in the 
1/3rd portion to be allotted to the origi- 
nal plaintiff?” f : 


10. Ordinarily, a co-owner , who ef- 
fects. improvements on the joint proper- 
ties with his money, cannot expect- to 
get back the money from the other co- 
owners. The reason is not far to seek. If 
one co-owner were to be permitted to 
improve by spending money, he would 
saddle the others with liability and, in 
some cases, he may even defeat the 
claim of the co-owner, as is’ attempted 
on the facts ‘of the present case. 


11. As pointed out above, even in the 
written stalement, the defendant has 
averred that the cost of -improvements 
would be much more than the value of 
the 1/8rq share of the plaintiff. Law 
does not favour a co-owner who effects 
improvements on .his own ‘accord with- 
out the consent of the ‘other co-owners 
to get any compensation from the other 
co-owners when they claim their share 
by partition, i 


- 12. A co-owner, however, can compel 
the other co-owners to contribute to the 
expenses of improvements in the follow- 
ing cases viz. (a) if there is an express 
‘contract for such contribution; or (b) if 
the money was spent on the express or 
implieq request of other co-owners; or 
(c) if he comes under Section 70 of the 


Indian Contract Act and the same is 
made out. (Vide: Narendranath v. 
Jnanendranath, (1953) 8 DLR Cal 27; 


{See AIR 1940 Pat 324 (FB) and AIR 1957 
Mag 86). > i : 
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judgment _ 


A. 1. R. 
13. In the instant'case, the evidence 
‘en record discloses that the defendant 


by purchase had become the owner of 
2/3rd Share. She was fully aware that 
the original plaintiff was the owner af 
the undivided 1/3rd share, Even so, she 
never took the consent of the plaintiff 
for making any improvements and it is 
further on record that these improve- 
ments were not necessary to preserve 
the property as most of it is decorative. 
That being so, it is obvious that the 
plaintif is not liable to contribute for 
the cost of the improvemenis made 
voluntarily by the defendant, 


14. It is no doubt true that equity re- 
quires that as far as possible the impro- 
vements made by the defendant should 
be up to her 2/3rd share, But, if any 
portion of the improvements made falls 
to the share of the plaintiff, he is not 
bound legally to compensate for the 
same, for reasons discussed above, In 
tha; view, the Courts below were nat 
justified in directing the plaintiff to con- 
tribute for the improvements made by 
the plaintiff, To that extent, the appeal 
is entitled to succeed. 


. 15. With regard to the common liabi- 
lity, the defendant has already obtained 
a decree ang the original plaintig is 
bound to satisfy the same. 


16. In the result, therefore, the ap- 
peal- is partly allowed. While confirming 
the judgment and decree for’ partition 
and possession of 1/3rd share in the sunt 
property in favour of the plaintiff as also 
the decree for accounts for the limited 
period and direction for calculating the 
mesne profits, I set aside that part of the 
decree which directs the plaintiff to pay 
compensation with regard to his share 
for the enhanceg value of the premises 
due to improvements, ' 

No costs in this appeal. ; 

Appeal partly allowed, 
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For determining average yield, the 
yield notification prepared under Karna- 
taka Land Reforms Rules showing the 
average yield for the entire taluk in re- 


‘spect of lands falling under different 
categories, can be made use of But in 
the instant case, evidence -on record 


clearly discloses that the lands in ques- 
tion are special type of lands having cer- 


tain special advantages, namely, their 
situation on the bank of river 
or the bank of nalla; close to the 


river which will be in spate every year 
submerging the lands and deposit of silt. 
The evidence established that these are 
lands having rich soil and good fertility 
on ‘which two major crops are grown 
every year and that the claimants are 
raising crops of groundnut and cotton in 
one year and jawar and. groundnut dur- 
ing the next year on rotation basis and 
also raising some subsidiary crops, Keep- 
ing in view the fact that the lands are of 


rich soil and that the claimants will 
give exaggerated yield, the estimate of 
yield of groundnut at 3 quintals, of 


jawar at 4 quintals, of cotton at 3 quin- 


tals per acre and of subsidiary crops at” 


$ quintal each is not unreasonable, After 
calculating gross income at the market 
rates mentioned in price notification of 
Agricultural Produce. Marketing Com- 
mittee and deducting fifty per cent to- 
wards cost of cultivation there being no 
satisfactory evidence- regarding it and 
allowing for uncertainties, net income 
per acre at Rs. 700/- was arrived at and 
adopting multiple of fifteen, market 
value has been correctly fixed at Rupees 
10,500/- per acre by the lower court, In 
view of the rafe of interest of gilt-edged 
securities in’ the relevant years, multiple 
‘of fifteen adopted by Court below is not 


erroneous. (Paras 5, 6, 7, 8) 
Cases Referred: Chronological Paras 
AIR 1975 Kant 165: (1975) 2 Kant 
LJ-74 § 


R. P. Hiremath, Govt, Advocate, for 
Appellant in all appeals; D. S. Hosmath, 
for Respondent in all appeals. 


MALIMATH, J.:— These appeals are 
by the Special Land Acquisition Officer, 
Upper Krishna Project, Alamatti, chal- 
lenging awards made by the Civil Judge, 
Bagalkot, in L. A. C. Nos. 559 to 569 of 
1980. 


` 2 In pursuance of. the TEE NE 
notification dated 22nd Feb., 1979, lands 
belonging to the respective respondents- 
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claimants situate in Walakaldimma.. vil- 
lage in Hungund Taluk, Bijapur District, 
were acquired for the Narayanapur Re- 
servoir project. The claiynants having 
claimed compensation at. Rs. 20,000/- per 
acre, the Land Acquisition Officer, classi- 
fy'ng the lands as good and medium type 
of lands on the basis of the assessment, 
fixed the market value of good type .of 


lands at Rupees 3,320/- per acre 
and of medium type of lands at 
Rs. 3,120/- per acre. On reference, the 


learned Civil] Judge came to the conclu- 
sion that there is no justification for 
classifying these lands into two catego- 
ries and held that all the lands 
good type of lands, He awardeq com- 
pensation at uniform rate of Rs. 10.500/- 
per acre. He has determined the market 
value adopting the capitalisation me’hod 
taking fifteen as the multiple. He has 
taken the average net income at Rupee; 
700/- per acre, It is this enhancement 
that is challenged in these appeals. 


3. Shri R. P, Hiremath, learned Gov- 
ernment Advocate appearing for the ap- 
pellant contended that the compensation 
awarded is on the higher side. He sub- 
mitteq that. the court below has unrea- 
sonably made an overestimate of the 
agricultural produce grown on these 
lands. He contended that there was no 
jusfification for the court below to treat 
these lands as falling under category~4. 
It is necessary to point out that the 
claimants have produced Ex. P-37, the 
average yield notification ‘for the taluk 
prepared under the rules framed under 
the Karnataka Land Reforms Act. The 
said notification contains information 
about the average yielq of the taluk in 
respect.of different agricultural produce 
grown on lands filling under categories-4 
and 6. Shri Hiremath submitted that the 
note under Ex. P.37 shows that cate- 
gory-4 lands- are those which receive 
water from different sources ang which 
are wet lands. Category-6 lands, accord- 
in to the note, are dry lands where the 
rainfall varies from 25” to 30”. Shri 


-~ Hiremath then invited our attention to 


the entries in the Recorg of Rights pro- 


_duced in these cases as Exhibits P-12 to 


P-35 which describe these lands as kushki 
Or dry lands. On the basis of these docu- 
ments, it was contended that as the lands 
are dry lands, they cannot be regarded 
as falling under category-4 in Ex. P-37 
having regard to the fact that, 
that category of lands are only wet 


are.: 
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lands and not dry lands. The contentio2 
Qs put forward by Shri Hiremath is well- 
founded. But, it appears to us that the 
discussion on this question is not neces- 
pary for the reasons to be stateg present- 
y- 


4. In our opinion, there is evidence 
in regard to the yield from these lands 
and it appears to us to be more appro- 
priate to consider the said evidence. The 
yielq notification prepared under the 
rules framed under the Karnataka Land 
Reforms Act only gives the average 
yield for the entire taluk in respect of 
lands falling under different categories. 
There would not have been any problem 
in making use of the yielq notification 
for determining the average yield, but 
for the special features of these cases 
which show that the lands in question 
are special type of lands having certain 
special] advantages. The evidence on 
record, namely that of P. Ws. 1 and 2 
makes it abundantly clear that all these 
lands are situate on the bank of the 
river or the bank of nalla which is 
very close to the river, Their evidence 
also discloses that every year when the 
river is in spate, all these lands get sub- 
merged and there will be sufficient đe- 
posit of silt. The Land Acquisition Offi- 
cer has himself admitted that he has 
seen silt deposit to the extent of 10” to 
12” on the lands, These lands are there- 
fore treated as specia] lands and describ- 
ed as Madikatty lands. The evidence on 
record therefore clearly establishes that 


these lands get replenishment of 
soil every year and that there- 
fore they are very fertile lands. 
It is precisely for’ this reason that 


the claimants are in 
grow two crops every year on these 
lands. Normally, it is not easy to grow 
‘wo major crops every year in the ab- 
sence of satisfactory irrigation facilities. 
Exs. P-12 to P-35, the entries in the re- 
cord of rights for the year 1978-79 show 
that the claimants were able to take two 
major crops every year. Sometimes, the 
claimants were raising crops of ground- 
nut and cotton in one year and jawar 
and groundnut during the other year. 
The evidence on record therefore clearly 
establishes that these lands are very 
fertile lands situate on the bank of the 
river or nalla on which the claimants 
were able to take two crops every year. 
Having regard to these special features, 
it will not be proper to determine the 
yield from these lands treating them as 


a position to 
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average type of lands, relying upon the 
yield notified in the yield notification. 


5. P. W. I has given an estimate of 
the yield in respect of these lands. The 
claimants have no doubt tried to give 
exaggerated estimate about the yield. If 
the lands are treated as falling under 
category-6, as contended by Shri Hire- 
math, the yield as can be ascertained 
from Ex. P-37,.is two quintals of ground- 
nut, one quinta] of cotton ang three 
quintals of jawar. As we have come to 
the .conclusion that these are lands 
having rich soi] and good fertility on 
which two major crops can be grown, 
the question for consideration is as te 
whether the estimate of the yield made 
by the court below can be regarded as 
unreasonable. The court below has es- 
timated the yield of groundnut at three 
quintals, jawar at four quintals 
colton at three quintals per acre. 
court below, in our opinion, rightly has 
proceeded on the basis that the clai- 
mants were taking crops on . 
basis, some of them having 
groundnut and jawar in one year and 
cotton ang groundnut in the next year. 
The evidence on record also clearly in- 
dicates that subsidiary crops like Kadale, 
Agase and Kusubi were being grown on 
these lands. The estimate of the court 
below in respect of thése subsidiary 
crops is half quintal each. Having re- 
gard to the fact that such  subsidiaryf 
crops are grown as per the statement o: 
the Land Acquisition Officer himself, it 
is not possible to take the view thal the} 
estimate of the subsidiary crops is un- 
reasonable. 


6. So far as the market rates are con- 
cerned, the court below has taken the} 











‘same from Ex. P-36, the price notifica-{ 


tion of the Agricultura] Produce Market-| 
ing Committee. There is no dispute 
about the same. On that basis, the court 
below has come to the conclusion that 
the market rate of groundnut was 
Rs. 242/- per quintal, that of jawar was 
Rs. 107/- per quintal, that of cotton was 
Rs, 259/- per quintal and that of Kadale 
at Rs. 232/- per quintal, that of kusubi 
at Rs. 245/- per quintal and that of 
Agase at Rs, 296/- per quintal. On that 
basis the cour; below has come to the 
conclusion that the gross income for the 
first year when groundnut, jawar and 
kadale are grown would be Rs. 1270/- 
and that gross income when groundnut,} 
cotton, agase and kusubi are growny 
would be Rs. 1773.50 œ Thus the tota) 
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gross income for two years works oul to 
Rs. 3043.50 p. ang the average yield for 
one year works out to Rs. 1521.75 p. In 
the absence of satisfactory evidence re- 
garding cost of cullivation, the court 
below has rightly deducted fifty per 
cent towards the same. Thus the average 
net income works oul to Rs. 760.87 bD. 
per quintal. After arriving at this figure 
the learned Civil Judge has observed 
that some allowance for uncertainties 
has to be made and accordingly he fixed 
the net income at Rs. 700/- per acre. 
Adopting the multiple of fifteen, follow- 
ing the decision of this court in Special 
Lang Acquisition Officer, Hassan v. 
M. S. Mallesha, (1975 (2) Kant LJ 74) : 
(AIR 1975 Kant 165) he has fixed the 
market rate of the lands at Rs. 10,500/- 
per acre. In our opinion, the determina- 
tion made on that basis would be right 
if the multiple adopted at fifteen by the 
court below is right. 


7. Shri Hiremath, learned Govern- 
ment Advocate next contended that we 
should not adopt the multiple of fifteen 
following the decision in the aforesaid 
case. He pointed out that this court 
fixed the multiple at fifteen for deter- 
‘mination of compensation adopting 
. @apitalisation method in the aforesaid 
case taking into consideration the fact 
that the interest in respect of gilt-edge 
securities in the State during 1972-73 
_was 5? per cent, Shri Hiremath has col- 
: lected information from the State Gov- 
ernment in regard to the rate of interest 
_in respect of gilt-edge securities in the 
State Government for the years 1971 to 
1981. It is clear from the same that the 
rale of interest for the years -1971 to 
: 1974 wag 5? per cent. In respect of the 
first series of the State Development loan 
of the year 1975, the rate of interest was 
5? per cent, but in respect of the second 
series it was 6 per cent. It continued 
to remain at 6 per cent during the years 
1976 and 1977. During the year 1978 
the rate of interest was 6} per cent and 
during the year 1979 it is 6} per cent. 


For the year 1980, the interest is 62 per- 


cent. Ii is thus clear that between the 
years 1975 and 1980, the rise ip interest 
im respect of the gilt-edge securities in 
the State was only about 1 per cent. 
Having regard to the small percentage 
of increase of interest in respect of gilt- 
edge securities, we consider it just and 
proper not io reduce the multiple of fif- 
‘teen to any lower figure. We consider 
isit appropriate to hold that the proper 
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multiple to be adopted is fifieen for the 
year 1979 when the rate of interest wag 
64 per cent. As there is rise in the year 
1980, we consider it appropriate to hold 
that the same multiple of fifteen should 
be adopted for the period up to and in- 
elusive of the year 1980. Hence, we are 
of the opinion that the multiple of fifteen 
adopted by the court below is not er- 
roneous. 

8. We have held that there is no need 
to reduce the multiple of fifteen as the 
rise in interest is not appreciable ag and 
when there is appreciable increase in the 
rate of interest, it igs obvious that it 
would be open to the State Government 
to press for the modification of the mul- 
tiple. 

9. For the reasons stated above all 
these appeals fal] and are dismissed, In 
the circumstances, parties to bear their 
respective costs. : 

Appeal dismissed. 
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Namadey Keshay Hindalekar, Appel- 
lant v. Nazar Sheriyar Mazada, Respon- 
dent. . 

Second Appeal No. 415 of 1980, D/- 
11-3-1982. 

T. P. Act (4 of 1982), Ss. 58 and 105 — 
Lease or mortgage — Tests — On facis 
the deal was held to be lease and not a 
self-redeeming mortgage. 

Some of the guidelines forpr deciding 
whether the transaction is a lease or a 
morigage are that the name given to the 
document is not conclusive but has to be 
decided with reference to the predomi- 
nant intention of the parties gathered from 
the recitals and the terms in the entire 
document and the surrounding circum- 
stances including the conduct of the par- 
ties. Further while in the case of a 
morlgage there is a transfer of interest 
in the property to secure repayment of 
a debt, in the case of lease it is transfer 
of a right to enjoy the property. In the 
instant case the property was a shop 
premises, The transferee was to be in 
possession carrying on his business there- 
in with no power to lease it out. No rate 
of interest was fixed in the document and 
there was no mention of how the money 





*Against judgment ang decree passed by 
4th Addl Civil J., Belgaum, in Appeal 
No. 86 of 1979. 
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said to have been lent should be realised 
if the transferor for some reason could 
not- remain in possession or that in case 
possession was not redelivered at the 
end of the period the transferor had the 
tight to redeem the property. The trans- 
feree was a dealer in liquor and was 
having his business in the premises and 
on earlier two occasions the non-resi-« 
dential premises was given to the trans- 
feree. Considering al] the above it was 
held that the predomirfant intention of 
the parties was not to secure the repay- 
mėn! of debt ang taking into account tha 
conduct of the parties evidenceg by thé 
earlier deals the transaction was held to 
be a lease and the transferor’s suit for 


redemption of the alleged self-redeeming ' 


mortgage was dismissed, AIR 1977 SC 
105, AIR 1959 SC 1303 and AIR 1971 SC 
1575, Followed. (Paras 12 & 14) 
Cases Referred Chronological Parag 


AIR 1977 SC 105 


AIR 1971 SC 1575 13 
AIR 1959 SC 1303 : 1960 SCJ 145 12 
N. A. Mandgi, for Appellant; Shivaraj 


Patil for P. M. Tiwari, for Respondent. 


JUDGMENT :— The appellant, 
had secured a judgment 
cree in his favour in O. S. No. 134 
of 1977 on the file of the Princi- 
pal Munsiff, Belgaum, has prefer- 
red this appeal against the judgment and 
decree of the IV Additional Civil ,Judge, 
Belgaum, in R. A. No. 86 of 1979, by 
which he has set aside that judgment and 
decree of the Munsiff, The respondent: 
was the defendant in the suit. 


who 


2. The suit wag for redemption of the 
. Suit -schedule property, it being a non- 
residentia] premises situateq at Belgaum 
City and said to have been mortgaged 
with possession to the defendant under 
a registereq document dated 1-5-1974. 
According to the plaintiff it was a self- 
‘redeeming mortgage redeemable on or 
after 30-4-1976. 


3. The defendant resisted the claim 
contending, inter alia, that the transac- 
tion: was not a mortgage; that it was a 
lease; and that he and the plaintiff never 
intended that the transaction in question 
should be a self-redeeming mortgage 
and on the other they intended that to 
be a lease (para-1} of me written ‘state- 
ment). 


4, The learned: iona as stated. 
above, ‘allowed the | claim stating that ‘it 


wasa mortage; that ‘it -stodd ‘redeemed; - 


N. K: Hindalekar v; Nazar’ 
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and that possession of the suit’ property 
should be delivereq to the plaintiff, He 
further directed the defendant to render 
accounts and allowed future mesne pro- 
fits to the plaintiff. This was the preli- 
minary decree he had granted, f 


5. On appeal the learned Civil Judge, 
who had formulated the only point it 
being, as to whether the court below had 
erred in holding that the suit transac- 
tion was a self-redeeming mortgage and 
not a lease, has held that it was a lease 
and not a mortgage. 


6. The learned counsel for the appe!- 
lant mainly urgeq two points. His first 
point was that the court below had erred 
in examining the nature of the docu- 
ment to fing out as to whether it was a 
lease or a mortgage without there being 
any specific plea, as to the nature of the 
document, by the defendant. Secondly, 
according to him, that even otherwise the ` 
court below had erred in not noticing 
the fact of there being practically no 
evidence on behalf of the defendant .in 
support of his plea that the transaction 
was a lease, 


7. On the other hand, the’ learned 
Counsel for the respondent supported 
the judgment and decree of the first ap- 
pellate court and took me through the 
document in question, and submitted 
that, looked at from any angle, in the 
‘background of the facts placed on record. 
the transaction ought to be construed as 
a lease, and that the first appellate cour! 
has done the right thing. 


8. In the first point raised by 
learned Counsel for the appellant, there 
is no force. J have referred to the plead- 
ings of the parties above, anq the defen- 
dant, has ‘specifically taken the plea that 
the document in question was not a mor- - 
_tgage but a lease. 


§. The document in question is Ex: 
-P-10 in the suit. It is in Marathi, and a_ 
translation of the same in Kannada is 
placed in the record. It is described as 
a self-redeeming mortgage. It runs as 
follows: That since he (plaintiff) was in 
need of money to put up a house in the 
hittal (backyard), he, having borrowed. 
Rs, 2800/-, had mortgageg the house to 
discharge the entire principal and in- 
terest; that the duration of the mortgage 
was from 1-5-1974 to, 30-4-1976, and that 
at the end of the period the mortgage 
will get itself redeemed; that the mort- 
gagee-in-possession should..not. lease out 
-thé ‘property but should: usé the. same to 


the ` 
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carry on his business; that the mortgagor 
himself will pay. house tax ete., and will 
get the building repaired; that after the 
period of mortgage is over the mortgagee 
should vacate and handover vacant pos- 
session of the building; and that the 


mortgagor would obtain possession thus 


handed-over to him. 


10. It may be relevant fo note that 
on similar terms and for a similar sum 


as stipulated at Ex. P-10 this very shoo. 


premises had been subjected to two simi- 
lar transactions: between the same parties 
previously for similar periods. 

li. The bone of contention between 
the parties has to be resolved by a pro- 
per construction of Ex. P-10. 


12. As observed by the Supreme 
Court in Fuzhakkal Kuttappu v. C. Bha- 
rgavi (AIR 1977 SC 105) “that nomen- 
clature given to .q document by the 
scribe or even by the parties is not 
always conclusive”. As further observ- 
ed therein that “in construing a docu- 
ment, it is always necessary to find the 
intention of the party executing it” and 
that “that intention has to be gathered 
from the recitals and the terms in the 
entire document and from the surround- 
ing circumstances”. It has been further 
observed that “when there is a document 
of a composite character disclosing fea- 
tures of both mortgage and lease it need 
not be necessarily be taken as lease”, 
but, “the court will have to fing out the 
predominant intention of the parties ex- 
ecuting the document viewed from the 
essential aspect of the reality of the 
transaction”. In that case the 
had been described as an “Otti-deed”. 
The consideration was mostly past debt 


and only a smalj cash had been received | 


on the date of the execution. The pro- 
perty had been given for 72. years. A 


fixed amount called ‘purappad’ was 
payable annually to the transferor. The 
Otti amount had to be repaid after the 


expiry of 72 years. There was no re- 
‘cita] that the land had ‘been given as 
Security for the debt. In that case 
the .Supreme .Court held the transfer to 
be a lease. The factors that weighed 
with thè court to so hold were that the 
transferor had to pay a fixed annual 
‘purappad’; and that the document did 
not contain any clause to the effect that 
the transfer of the property was as a 
security for the debt. At ‘para, 14 the 
Supreme Court observed as follows: 


“Mortgages: are “not. always 
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document- - 


simple, , 
English, or usufructuary or. such: other - 


Kant, 21 


types as defined in Transfer of Property 
Act. They are anomalous too and some- 
times more anomalous than what.is de- 
fined in the said Act. Even so, there is 
one more essential feature in a mortgage: 
which is absent in a lease, .that is, that 
the property transferred.is a securiy for 
the repayment of debt in a mortgage 
whereas in lease it is a transfer of a 
right to enjoy the property. We have 
seen that the essential feature of a mort- 
gage’ is missing in the document in ques- 
tion. We are therefore unable to come 
to the conclusion that it is a mortgage 
and not a lease”. 


This is a shop premises. The condition 
is that the transferee shall have to be in 
possession carrying on his business 
therein. but should not lease it owt. 
If he cannot remain in possession for 
some reason, what is the way out to hira 
to realise the money supposed to have 
been lent? In Kameshwar Singh v. 
State of Bihar, (1960 SCJ 145): 
(AIR 1959 SC 1303) while construing 
whether transaction involved therein 
was a mortgage or a lease, the Supreme 
Court at page 152 (of SCJ), (at p. 1309) 
of AIR), has observed that “there is no 
express term which makes the sum a 
loan returnable either by repayment or 
by the enjoyment of the usufruct. There 
is no interest fixed or right of redemp- 
tion granted. There is no provision for 
any personal liability in case any amount 
remained outstanding at the end of the 
term of 28 years”. That transaction was 
held to be a lease. In the instant case 
also no rate of interest is fixed in the 
document and also it is not specifically 
stated that in case possession is not re- 
delivered the transferor’ had the right 
to redeem the property. 


13, It is admitted that the defendant 
is a deler. in liquor, He has a wine 
shop in the premises and, ag already 
stated, on two periods of two years each, 
prior to this period of two years, this’ 
non-residential premises had been given 
to the defendant on` terms similar to 
those contained at Ex. P. 10. As- -observed 


‘in Mangala Kunhamina Umma v. Puthi- 


yaveetil. Pary -Amma (AIR 1971 SC 
1575) one of the tests fo find out as to 
whether the transaction is a lease or 2 
mortgage is, whether, the purpose of the 
transaction is enjoyment of the property 
by transferee or whether it is intended: 
to secure the repayment of debt by. trang- 
fer.of interest in the property, I; is 
also further observed in that: case ths} | 
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the “circumstances and the conduct of 
the parties are always a useful guide in 
ascertaining ‘the true character and con- 
tent of the transaction.” í 


14, In the instant case the predomin- 
jant intention appears to be that the 
‘transferee should be in possession of this 
non-residential shop premises and the 
‘transfer does not appear to have been 
‘made to secure the repayment of debt. 
if all these features and the surrounding 
icireumstances and the previous transac- 
{tion between these parties are taken into 
consideration, the transaction in ques- 
tion appears to be a lease and not a 
mortgage. The finding of the Civil Judge 
thal it is a lease is not liable to be dis- 
turbed. 


15. Therefore, there being no merit 
fn this appeal it is dismissed. However, 
parties are directed to bear their own 
-costs, 






Appeal dismissed. 
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P. Ramalingappa, Appellant v. State 
of Karnataka, Respondent. 
Second Appeal No. 355 of 1975, D/- 


11-2-1982.* 


Civil P. C. (5 of 1908), S. 9 — Building 
site granted under Karnataka Land Re- 
venue Act was arbitrarily reduced by 
the authority — Order being void, suit 
to declare so was maintainable — Quster 
of civil court’s jurisdiction in matters 
under the Act notwithstanding. (Karna- 
taka Land Revenue Act (12 of 1564), 
‘Ss, 61 and 63). 


Where the Special Tribunal acts ultra 
vires or refuses to exercise its °jurisdic- 
tion or acts mala fide or arbitrary or in 
violation of the fundamental principles 
of natural justice or perversely in the 
exercise of its jurisdiction, the Civil 
Court has always power to interfere and 
set matters right. In the instant case 
after the grant of the building site 
under the Karnataka Lang Revenue Act 
1964 became final the Assistant Commis- 
sioner reduced the area of the grant by 
31 sq. yds. without any prior notice to 
or hearing the grantee in the matter. 

-*Apainst judgment ang decree passed by 
. * Civil J., Bellary, D/- 6-12-1974. 


£Z/GZ/C791/82/TVN/LGC—H 


` when 


State ALR. 


The order being void in the eye of the 
law as being in breach of the principles 
of natural justice, the civil suit to so 
declare the order was maintainable. Not- 
withstanding that the order was made 
final and the © jurisdiction ofthe ‘civil 
courts was in the normal course ousted, 
the Special Tribunal- acted 
arbitrarily and without jurisdiction, the 
civil court woulg be competent to declare 
the order as being void. AIR 1971 SC 71, 
(1970) 2 SCR 145 and AIR 1965 SC 1942, 


Followed. (Paras 13, 14, 16 & 17) 
Cases Referred: Chronological Paras 
AIR 1971 SC 71 i3 
(1970) 2 SCR 145: (1970) 2 SCJ 5 13 
AIR 1965 SC 1942 13 

D. L. N. Rao, for Appellant; C. S. 


Kothavale, Govt, Advocate, for Respon- 
dent. 


JUDGMENT :— This appeal by the 
plaintiff is directed against the judgment 
and decree dated 6-12-1974 passed by 
the Civil Judge, Bellary, in Regular 
Appeal No. 102 of 1973, on his file allow- 
ing the appeal and dismissing the suit 
holding that the Civil Court has no juris- 
diction to entertain the suit. 


2. The plaintiff instituted g suit for a 
declaration that the order of the Assis- 
tant Commissioner cancelling the grant 
of 31 sq. yrds. as per Exhibit P. 1 was 
one without jurisdiction and, as such, 
void in the eye of law. 


8. The suit was resisted by the Gov- 
ernment mainly on the ground that tha 
notice under S. 80 of the Civil P. C. was 
not legal and proper anq that the Civil 
Court has no jurisdiction to entertain a 
suit for such gq relief. 


4. The trial Court raised the follow- 
ing issues as arising from the pleadings:— 

(1) Whether the plaintiff proves that 
the Assistant Commissione; has no 
power to cancel the assignment onca 
granted? 

(2) Whether the defendant proves that 
the Court has no jurisdiction to entertain 
the suit under the provisions of the Land 
Revenue Act? 

(3) Whether the cancellation was done 
without any notice and the said order 
is null and void? 

(4) Whether there was proper notice 
under S. 80 of the Code of Civil Proce~ 
dure? 

(5) To what relief the plaintiff 
titled? 


Is ei- 
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5. The trial Court, on considering 
the evidence adduced before it, recorded 
its finding in the affirmative under Issue 
Nos. 1, 3 and 4. Under Issue No. 2, it 
held that the Civil Court has juris- 
diction to entertain the suit, In that view, 
the trial--Court decreed the suit of the 
plaintiff as prayed for. Aggrieved by 
the said judgment and decree, the de- 
fendant went up in appeal before the 
Civil Judge, Bellary in Regular Appeal 
No. 102 of 1973, on his file. The only 
point that was presseq before the learn- 
ed Civil Judge was that the 
trial Court was in error in holding that 
the Civil Court has jurisdiction to enter- 
tain the suit, So, the learned Civi] Judge 
raised only one point for his considera- 
tion viz., whether the Civil Court has 
jurisdiction to entertain the suit, On 
consideration of the arguments addressed 
before him, he agreed with the learned 
counsel for the appellant before him and 
came to the conclusion that the Civil 
Court has no jurisdiction to 
entertain the suit of the present 
nature and, in that view, he allowed 


the appeal, set aside the judgment and 


decree of the trial Court and dismissed 
the suit of the plaintiff. Aggrieved -by 
the same, the plaintiff has come up with 
the above second appeal before this 
Court. 

6. It is not in dispute that the build- 
ing site was granted in favour of the 
plaintiff by the ‘Assistant Commissioner 
on 27-7-1968 for Rs. 1,158/-. The grant 
is at Exhibit P.4. Thereafter, however, 
without notice to the plaintiff. the Assis- 
tant Commissioner reduced the area by 
31 sq. yds. by his order dated 4-8-1969 
as per Exhibit P-1. It is that order which 
is challenged as. one without jurisdiction 
before the Civil Court by the suit in 
question. 

@. The contention that is 
before me is whether the Civi) Court 
has no jurisdiction to entertain such a 
suit, 

8. The learned Government Advo- 
cate invited my attention to S. 61 read 
with S. 63 of the Karnataka Land Re- 
venue Act, 1964, (hereinafter referred to 
as ‘the Act’). 

9. Section 61 of the Act reads 
alia: 

“(1) Save as otherwise provided in this 
Act, or any other law for the time being 
in force, a Revenue Court shal) have 
jarisdiction to determine, decide op dis- 
pose of, any matter which it is by or 


inter 
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under this Act, empowered’ to determine, 
decide or dispose of and no Civil Court 
shall exercise jurisdiction as ip any such 
matters,” 

Sub-section (2) of that Section states: 

“Subject to the exception hereinafter 
specified, no Civil Court shall exercise: 
jurisdiction as to any of the following. 
matters, namely:— 

xx XX RX 
Section 63 of the Act reads: 

“Plaintiff to exhaust hig right of ap- 
peal before instituting a suit or other’ 
proceeding against Government.— No 
Civi] Court shal] entertain any suit or 
other proceeding against the State Gov- 
ernment on account of any act or omis- 
Sion of the State Government or any 
Revenue Officer, unless the plaintiff first 
proves that previously to the institution of 
the suit or other proceeding, he has pre- 
sented all such appeals allowed by the law 
for the time being in force as, within the 
period of limitation allowed for bringing: 
such suit or proceeding, it was possible 
to present.” 

10. The learned Government ‘Advo- 
cate submitted that to give a grant or 
to cancel it, was within the powers of 
the Revenue Authorities, He further 
submitted that an appeal is provided 
against an order granting or cancelling 
grant by the Assistant Commissioner to 
the next higher authority. under S. 49 of 
the Act. 


12. In the plaint, the plaintif has not! 
averred whether he has preferreq’ any 
appeal to the next higher authority 
against the order of the Assistant Com- 
missioner cancelling part of the grant. 
Hence, the learned Government Advo- 
cate submitteq that no Civil Court shall. 
entertain a. suit against the State Gov- 
ernment for cancelling the grant. 

12. As against that, the, learned coun~ 
Se] appearing for the appellant submit- 
ted that the prayer in the suit was for 
a declaration that the order passed by: 
the Assistant Commissioner was void in 
the eye of law since he had not followed 
the principles of natural justice. In such 
circumstances, he submitted that there 
was no question of instituting any ap- 
peal and the jurisdiction of the Civil’ 
Court was never barred: 


13. Where the Special Tribunal acts}; 
ultra vires or refuses to exercise ‘ts 
jurisdiction or acts mala fide or arbitrary 
or in violation of the fundamental princi- 
ples of natural justice or perversely in the 


xx”? 
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exercise ‘of its jurisdiction, the Civ:] 
Court has always power to interfere 
and set matters right, (Vide: AIR - 1971 


SC 71 at p. 77: (1970) 2 SCR 145 and 
AIR 1965 SC 1942). 
' 14. In the instant case, the revenue 


authorities have no jurisdiction to give 
a declaration that the order passed by 
the Assistant Commissioner is void in 
the eye of law. Admittedly: the Assistant 
Commissioner has not issued any notice 
to the present plaintiff/appellant, ` before 
reducing the area of grant. When once 
the grant is given and the ‘Sanad’ is 
issued, the grant becomes final. It can- 
not be arbitrarily and unilaterally can- 
celled by the Assistant Commissioner. 
Such an order would be void in the eye 
of law. It is for such a declaration thal 
the suit is instituteq and the triail 
Court, on enquiry, did hold, appreciating 
the evidence on record. that no notice 
was issued to the plaintiff before reduc- 
ing the area of grant and, as such, the 
erder was void in the eye of law, 


15. The only point that was urged 
before’ the first appellate Court was that 
the Civil Court has no jurisdiction to 
entertain the suit. i 
16. For reasons stated above, I am 
satisfied that the present suit is main- 
tainable as the order passed by the As- 
: [sistant Commissioner is void in the eye 
of law, he having flagrantly violated the 
principles of natural justice and he hav- 
ing acted in an arbitrary manner in re- 
ducing the area of grant. Therefore, J am 
unable to bring myself to agree with the 
view taken by the first appellate 
that the suit could not be entertained. 


17. As pointeq out above, even where 
jthe order is made final and the jurisdic- 
tion of the Civi] Court is, in the normal 
‘Jcourse ousted, when the Special Tribu- 
naj created does not follow the princi- 
jples of natural justice and acts arbitrari- 
lly, it acts without jurisdiction and, if at 
jall such a declaration has to be got by 
instituting a suit before a regular Court 
of Law. 


18. In the result, 
peal is allowed, ` the 


therefore, the ap- 
judgment and de- 


cree of the first appellate Court are set 


aside and those of the trial Court are 
sustained and restored and the suit of 
the plaintiff is decreed. 
Wo costs of this appeal. 
are ‘Appeal allowed. 


. Official Liquidator, High Court v. James Edvin- 


Court’ 


A. I, R. 
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CHANDRAKANTHARAJ URS. J. 

Official Liquidator, High Court, Karna- 
taka, Applicant y, James Edvin and 
others, Respondents, 

Company Appin, 
Company Petn. No, 4 of 1978, 
30-10-1981. 

Provincial Insolvency Act (5 of 1920), 
S. 46 — Chit company in liquidation — 
Sureties were entitled to set off against 
moneys due to them by the company 
under their independent chits. AIR 1921 
Bom 66 Dissented from, (Companies Act 
(1 of 1956), S, 529); (Presidency Towns 
Insolvency Act (3 of 1909), S. 47), 

Provision under S. 46 Provincial Insol- 
vency Act corresponding to S, 47 Presi- 
dency Towns Insolvency Act recognising 
a right in equity should be liberally 
construed and the words ‘mutual deai- 
ings’ and ‘creditors ang debtors’ occur- 
ring in them should be given the widest 
meaning. The sureties who subscribed 
to independent chit groups and to whom 
the company owed moneys under such 
transactions should be held io have mu- 
tual dealings with the insolvent (com- 
pany) and were entitled to set off their 


No. 51 of 1980 in 
D/- 


` liability in respect of the principal deb- 


tor (subscriber who had received the 
prize money and defaulted in paying 
the future instalments) against the 
moneys due to them (sureties) under 
their chits. The sections speak of mu- 
tual dealings between the insolvent and 
the insolvent’s creditors and not of 
the liability of the principal 
debtors and their sureties, Section 529 
Companies Act attracts applica- 
tion of S. 46 of Provincial Insol- 
vency Act to the proceedings in liquida- 
tion. AIR 1921 Bom 66, Dissented -from, 
AIR 1940 Mad 266, ` AIR 1941 Mad 
654 and AIR 1951 Cal 519, Followed. 
(Paras 9 to 11) 
Cases Referred: Chronological Paras 
AIR 1982 SC 1483: (1981) 2 Kant LJ 


289 8 
ILR (1979) 2 Kant 1575 8, 9 
AIR 1966. SC 35 8 
AIR 1951 Cal 519 15 
AIR 1941, Mad 654 14 
AIR 1940.Mad 258 © 44 
AIR 1940 Mad 266 13, 14 
AIR 1921 Bom 66 18 


S. Vijayashankar, for Applicant; Ana- 
suya (for Nos. 2 and 3), for Respondents. 
ORDER :— This is an. application 
under Section -446 (2) (b) af 
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the Companies Act, 1956, made by 
the Official Liquidator praying for an 
order directing respondents 1, 2 and 3 
to pay to him the sum of Rs. 1,998-75 
being the principal anq interest thereon 
in respect of the chit transaction the 
ist respondent had with the Company 
in Liquidation, viz, Smitha Chits and 
Trading Company Limited (hereinafter 
referred to as the Company), 


2. Respondent-1 James Edvin was a 
member of the chit Group DD of the 
Company having Chit No. 19 with the 
Chit value of Rs. 2000/-. He was the 
highest bidder at the auction held for 
his Group on 21-2-1977 and he received 
the payment of the prize amount on 5-4- 
1877, On the same day, he executed a 
promissory note for Rs. 1,500/- in favour 
of the Company. Respondent-2 David 
Franklin Soans- and respondent-., 
N. Basha joined the 1st respondent in the 
execution of tne pronote as sureties. 2nd 
and 3rd respondents also signed on: 8-3-77 
surety and security proposal form of the 
Company agreeing to be sureties for re- 
spondent-1 repaying the chit value. Re- 
spondent-] has subscribed Rs. 360-25 in- 
cluding the dividends due to him in his 
chit group, The Official Liquidator issued 
notices to respondents on 19-5-1978 and 
‘17-10-1979 calling upon them to pay the 
“amounts due in respect of the chit trans- 
action as they were jointly ang severally 
responsible for the repayment of the 
chit value. Respondents having faileq to 
pay the sum demanded, he has presented 
this application on 18-1-1980. Official 
Liquidator’s claim is as follows:— 

“Chit Value Rs. 2000-00 

Less: 

Subscription paid ‘un to 

22-7-1977 inclusive of 

dividend of Rs. 38-31 cre- 
. dited to the account of Ist 

respondent, (Chit Group | 

DD. Book No. 19). 360-25 
Balance principal due: Rs. 1639-75 
And: 

Interests at 18% p.a. from . 
23-7-1977 to 16-12-1978. 
Interest at 6% per annum 
from 17-2-1978 to 

t8-1-1980, 


170-00 


189-00 


Total amount due Rs. 1998-75.” 


Respondents entered appearance A 
counsel, was represented by Shri C 
Shantamallappa,, while _ respondents - 


‘No. 22 


-dation as the 
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. and 3 were represented. by Smt - G. Ana- 


suya, Respondent-1 showed no interest 
in the proceedings as also his ¢éounsel. 
He did not file any statement of objac= 
tions to the claim though more than one 
opportunity was given, On the other 
hand. respondents 2 and 3 have filed 
their stalement of objections to the 
Claim and contested the claim, In the 
statement of objections filed by the 2nd 
and 3rd respondents they admit the 
claim transaction relating to the first 
respondent in chit group DD bearing 
No. 19 for Rs. 2000/-. They also admit 
that they executed the pronote in re- 
spect of the transaction as sureties along 
with the first respondent, It is stated by 
them that the 2nd respondent was a 
member of the Chit Group DF 1 bearing 
and that he had subscribed 
Rs, 600/- towards that chit till 25-5-1977 
and that amount is due and payable: by 
the Company im liquidation to him. Simi- 
larly, it is stateq that respondent-3 was 
a member of two other chits — Chi’ 
Group DF bearing number 49 and Chis 
Group DF bearing number 50 anq had 
subscribed Rs. 650/- and Rs, 550/- re- 
spectively and the said amounts are due 
and payable by the Company in liquida- 
tion to him. Therefore, the 2nd and 3rd 
respondents claim a set-off in the sum of 
Rs, 1900/= and adjustment of their liabil- 
ity as sureties. They also claim that 
interest charged at 18 per cent is exces- 


„sive, In fact they have made a counter- 


claim for the balance due after deduct- 
ing the sum of Rs. 1639-75 due by ths 
1st respondent to the Company in liqui- 
principal amount. They 
appear to have replied the notices issued 
by the Official Liquidator stating their 
above stand. In these circumstances, 
they have prayed for the dismissal of 
the claim of the Official Liquidator and 
for a direction that the Official Liquida- 
tor do pay to them the difference be- 


‘tween Rs. 1900/- and Rs. 1639-75. 


3. Respondents 2 and 3 have examin- 
ed themselves as R. W. 1 and R. W. 2 in 
support of their stand. Pass Book No,‘22 
belonging to DF. No. 1 has been marked 
as Exhibit-R1. Pass Book belonging .to 
DF 49 has been marked as Exhibit-R2 


- and pass book belonging to Group DF 50 


has been marked as Exhibit-R3. Exhibit- 
R4 is a receipt for Rs. 100/- issued to the 
38rd respondent in respect -of Group 


“DF 49. Respondents 2 and 3 have admit- 
teq the execution of the promissory note 


. Exhibit-P1 and -have identified their sig-- 
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natures at Exhibit-Pl (a) and Exhibit-P) 
(b). In Exhibit-R1 the closing entry is 
Rs. 600-50 including the fifth dividend 
paid to the subscriber. In Exhibit-R2 
the last entry is Rs. 550/- including the 
dividends paid to the subscriber. In Ex- 
hibit-R3 the last entry is Rs 550/- in- 
cluding the dividends paid to the sub- 
seriber. The oral evidence in substance 
supports the averments in the statement 
of objections, 


4. Official Liquidator has not adduced 
amy oral evidence except to get the pro- 
note marked through the respondents, 


_ 8 On the pleadings and the evidence 
as above in the case and having regard 
to the admissions of the respondents 
only the following points arise fop deter- 
minations; 

(1) Whether the 2nd respondent and 
the 3rd respondent were independent 
subscribers in  theiy respective chit 
groups in the Company in liquidation? 
and, 


2. If they were, whether they are en- 
titleq to claim set-off in respect of their 
subscriptions against their joint and 
several liability against the claim of the 
Official Liquidator? 

6. The first point should not detain 
me long. There is no serious challenge 
to the authenticity of Exhibits-R1 to R-4 
in the cross-examination of R. W. 1 and 
R. W. 2 by the counsel appearing for the 


Official Liquidator. I am inclined to ac-’ 


cept the documents as genuine ang hold 
that respondents 2 and 3 have subscribed 
in their respective chit groups in the 
company in liquidation the sum of 
Rs. 600-50, Rs. 550-00. Rs. 550/- and 
Rs. 100/- totalling Rs. 1800-50. 


7. Smt. Anasuya, learned counsel 
appearing for the contesting respondents 
has argueg that having regard to the 
fact and position in law that. surety’s 
liability is co-extensive with the liability 
of the principal debtor and having re- 
gard to the provisions of Sec, 46 of the 
Provincial Insolvency Act (V of 1920) 
which are made applicable to these pro- 
ceedings by virtue of Sec. 529 of the Act, 
the respondents-sureties must be allow- 
ed to set-off their subscriptions in their 
respective chit groups against the com- 
pany’s claim liability of the first re- 
spondent, the principal debtor. She has 
relied upon a number of decisions of 
other High Courts as well as this Court. 


8. A Division Bench of this Court in 
the case of Official Liquidator v. B. 
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Lakshmj Kutty (ILR (1979) 2 Kant 1575) 
held that where there was mutuality of 


dealings between the debtor and the 
creditor in insolvency proceedings, 
Sec, 46 of the Provincial Insolvency 


Act was attracted and the sum due by 
the other party and the balance of the 
accc unt, and no more, shall be claimed 
Or paid on either side, The Division 
Bench ruled as such after considering 
several Indian and English decisions and 
after distinguishing the decision of the 
Supreme Court in the case of Union of 
India v. India Fisheries (P.) Ltd, (AIR 
1966 SC 35). The decision in Lakshmi 
Kutty’s case has been affirmed by the 
Supreme Court, (See (1981) 2 Kant LJ 
289: (AIR 1982 SC 1483) ). 


§ But Shri S. Vijayashankar, learn- 
ed counsel for the Official Liquidator 
has attempted to distinguish that deci- 
sion on the ground that in Lakshmi 
Kutty’s case the courts were dealing 
with the case of a principal debtor her- 
self claiming set-off and whether sure- 
ties could claim the privilege of set~off 
was not considered by the Courts. I am 
of the view that the distinction sought to 
be made is too thin to be taken serious 
notice of. The language of Sec. 46 of the 
Provincial Insolvency Act does not brook 
of such distinction. The said section 
speaks of mutual dealings between the 
insolvent and the insolvent’s creditors 
and not of the liability of the principat 
debtors and their sureties, For purposes 
of the section, there must be relation- 
ship of creditor and debtor ang there 
must be mutuality of dealings between 
them directly in whatever capacity. 
Sec. 46 of the Provincial Insolveney Act 
is as follows: 


“Section 46. Where there have been 
mutual dealings between an insolvent 
and a creditor providing or claiming to 
prove a debt umder this Act, an ac- 
coumt shall be taken of what is due from 
the one party to the other in respect of 
such mutual dealings, and the sum due 
from the one party shall be set-off 
against any Sum due from the other 
party, and the balance of the account, 
and no more, shall be claimed, or paid 
on either side respectively.” 


10. What is recognised in the section 
is a right in equity and therefore ‘h 
widest meaning must be given to the 
words mutual dealings ang creditors 
and debtors. The meanings should oot}. 
be restricted as the plain language of 
the section does not permit it. 
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11. Learned counsel for the Official 
Liquidator has pointed out that such a 
construction as above will give an ad- 
vantage to sureties in a chit transaction 
who are subscribers (creditors) in as 
much as they would have been paid in 
full without waiting in the queue, while 
subscribers (also creditors) who are not 
sureties for some one else, have to wait 
for pari passu payment by the Official 
Liquidator which may not be the full. 
amount due to them from the insolvent. 
This cannot be avoided. Subscribers to a 
chit fund or kuri who offer themselves 
as sureties taken upon themselves an 
additional risk and liability and there- 
fore entitléd to the benefit of Sec, 46 of 
the Provincial Insolveney Act and fur- 
ther they satisfy the test of mutuality of 
the dealings between themselves and 
the insolvent. 


12. I am fortified in the conclusion 
reached, by three decisions of other High 
Courts directly on the point. Two of 
them are rendered by the High Court of 
Madras ang one by the Calcutta High 
Plas I wil] refer to them chronological- 
y. 


13. In the case of Travancore Natio- 
nal Bank Subsidiary Co., Ltd (referred) 
(ATR 1940 Mad 266) the learned Com- 
. pany Judge held that where a surety 
whose obligation was to pay to the Com- 
pany the debts of another person, him- 
self had money owing to him by the 
Company in a separate dealing or trans- 
action, the moneys due to the surety on 
the one hand and from him to the Com- 
“pany on the other, were mutual dealings 
as contemplated by Sec. 46, Provincial 
Insolvency Act and he had the right to 
set-off against his indebtedness to the 
Company the moneys due to him when 
the obligation to the Company by the 
debtor and the surety was one which 
was joint and several. It was so held by 
the learned Judge after having consider- 
ed several Indian and English decisions 
and expressly dissenting from the deci- 
sion of the Bombay High Court in the 
ease of Trimbak Gangadhar v. Rama- 
chandra Trimbak, AIR 1921 Bom 66 
which was solely decided with reference 
to Order VIII, Rule 6 of the Code of 
Civil Procedure, 


:. 14. Independently, in the ease of 
Travancore National and Quilon Bank 
; L'd., (reference) in an application filed 
iby I. S. and C. Machado against the 
Official Liquidator, Venkataramana Rao, 
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J. (as he then was) came to the same 
conclusion (see AIR 1941 Mad 654). 


15. Similarly, in the matter of the 
Pioneer Bank Ltd. (AIR 1951 Cal 519) 
Bachawal, J. (as he then was) constru- 
ing Sec 47 of the Presidency Towns 
Insolvency Act, 1909, corresponding to 
Sec. 44 of the Provincia] Insolvency Act 
held as follows: 


“Thus, in bankruptcy and in winding 
up of Insolvent Companies the subject 
matter of set-off is wider and unliqui- 
dateq damages may be set-off against a 
debt. There is therefore, no doubt that 
in bankruptcy and in winding up of 
Insolvent Companies, the surety’s liabil- 
ity under a guarantee may be set-off 
against a debt due to the surely by the 
company.” 

16. As can be seen from the above. 
the preponderance of decisions are in 
favour of the stand taken by respon- 
dents 2 and 3 and therefore they should 
succeed, 


17. In the result, this ‘application 1s 
allowed in part only after setting off the 
amounts subseribed by respondents in 
their respective chit groups, Thus, 
against the claim of Rs, 1998-75 the re~ 
spondents 2 and 3 are allowed to set-off 
Rs. 1850-50 only and they together with 
respondent~1 shall pay the balance of 
Rs. 149-25 to the Official Liquidator to- 
gether with interest at 6 per cent per 
annum from date of application till date 
of realisation. It is accordingly ordered. 

Petition partly allowed. 
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Smt. Yamuna, Petitioner v. A. Rama 
Amin and others, Respondents. 
Civil Revn, Peta. No. 908 of 1977, Dj- 
§-4-1982.* 


Karnataka Rent Control Act (22 of 1961), 
Ss. 22 and 21 (1) ®© Civil P. C. (1908), 
©. 1, R. 10 (2) — Eviction petition — Evic- 
tion sought, amongst others, on ground of 
unlawfol subletting — Sub-lessee’s petition 
for impleading ker as party respondent whee 
can be allowed. 

The petitioner-sub-lessee filed a petition 
under S. 22 of the Act read with O. 1, 


#Against order of Disi. J.. Dakshina Kan- 
nada. Mangalore, D/- 28-3-1977. 
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R. 10 (2) of the Civil P. C. praying that she 
may be impleaded as a party-respondent in 
the eviction petition. One of the- grounds 
on. which eviction of. the main tenants was 
sought is that there was an unlawful sub- 
letting of the premises in favour of the peti- 
tioner. According to the petitioner sub- 
lessee, the sub-lease was a valid one in view 
of S. 22 the same having come into exist- 
ence prior to the coming into force of the 
Act. 


Held in the facts and circumstances of the: 


case: that the- petitioner being interested in 
showing that the subletting was a valid one 
the Courts below should not have rejected 
her claim to come on record and contest the 
claim. The landlord is directed to implead 
petitioner as respondent in eviction petition. 
AIR 1966 SC 346, Rel. on. (Para 10) 
Cases Referred: Chronological Paras 
(1976) C. R. P. No. 1533 of 1976, D} 3-9- 
1976 (Kant) 


AIR 1966 SC 346 $, 10 
AIR 1964 SC 1889 6,7 
Tukaram. S. Pai, for. Petitioner; G. K. 


Shevgoor (for Nos. 2 to 6) and B. V. Acharya 
(for No. 1), for Respondents. 


ORDER :— The petitioner, who has been 
unsuccessful in the two Courts below in 
getting herself impleaded as a party to a pro- 
ceeding pending. on the file of the Munsiff, 
Mangalore, South Kanara, has come up with 
this revision under Sec. 115 of the Code of 
Civil Procedure. The proceeding (H. R. C 
No. 66/71 pending on the file of the Munsiff) 
is one started by the first respondent against 
the other respondents herein claiming ` pos- 


session of a premises under clauses (a), (b), ` 


(c), (£), (h) and (p) of sub-section (1} of Sec- 
tion 21 of the Karnataka Rent Control Act, 
1961 (the Act). It may be noted that Cl. (f) 
provides- for the eviction of a‘ tenant unlaw- 
fully subletting the whole or part of the 
premises. In so far as this part of the claim 
is concerned, the allegation made in the 
petition ‘by the landlord is that the premises 


had been unlawfully sublet by the tenants 


in favour of this petitioner, -~ 


2. Since this petitioner is not a .party to. 


the proceeding, she filed I. A. IV under Sec- 


tion 22 of the Act read with O. 1, R. 10 (2),- 


C. P. C. requesting the Court to permit her 
to come on record as a party-respondent, 
contending, inter alia, that the sub-lease in 
her favour was not unlawful, it having been 


created prior to the commencement of the . 
Act; that even.if the lease -in favour of the 


main tenants is- determined for: any reason 
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a-tenant as provided under S. 22 of the Act. 
that, in the- circumstances, she is entitled to 
contest the application; and that she, being 
a proper and necessary party, may be per- 
mitted to come on record. The Munsiff re- 
jected this application. 

3. She went up in revision before the 
District Judge, Mangalore, in C. R. P. 
No. 33/77. By his order dated 28-3-1977 the 
learned District Judge has confirmed the 
-order of the Munsiff. The District Judge in 
this connection mainly places reliance on an 
unreported decision of this Court in ‘Vasu 
Sapaliga v. J. M. Lobo (C. R. P. No. 1533 of 
1976 decided on 3-9-1976). In that case the 
facts were: 

One J. M. Lobo had filed a suit for evic- 
ction of a certain Kudupa Sapaliga alleging 
that he was his tenant in respect of the pre- 
mises involved in the said suit and was liable 
to be evicted for the reasons stated in the 
suit, During the pendency of that suit Vasu 
Sapaliga made an application to get himsel? 
impleaded as a _ party-respondent alleging 
that it was he who was in occupation of the 
premises for over 15 years as a tenant and 
therefore he should be permitted to come on 
record and resist the claim. On the 1s- 
Additional Munsiff, Mangalore, rejecting 
that application, Vasu Sapaliga approached 
this Court under S. 115, C. P. C. The tearn 
ed single- Judge, observing as follows, dis- 
missed that petition : 

“It is open to the petitioner to resist deli- 
very of possession in accordance ‘with law 
when a decree which is not binding on hira 
is used to dispossess him. 


His objections if any will have to be con: 
sidered by the Court at the appropriate time 
after giving notice to the other party. 

The petitioner cannot, however, be 
a party to the suit, 

There is no ground to interfere with the 
order of the Court below. 

Petition is dismissed.” 

4 Facts of the instant case are some- 
what different. One of the grounds urged 
here for eviction of the main, tenants is that 
there was an unlawful subletting of the pre- 
mises in favour of the petitioner. If that is 
held proved not merely the lease in favour 
of the main tenants will be terminated bu? 
the sub-lessee in occupation would -alsu be 
liable for eviction. That she is in possession 
of the premises as a sub-lessee is a fact 
admitted by the petitioner, and the conten- 


made 


tion of respondent-1 is- that that subletting... — 


is unlawful or contrary: to law. According-- 


she. is entitlëd to continiie-in -their- place- as- -to` thi-petitioner, as: already stated, the suba: `. 
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lease was a valid one the same having come 
into existence prior to the coming into force 
of thè Act. The contentions raised by the 
sub-lessee are required to be taken note of 
vin the light of Sec. 22 of the Act. That sec 
tion reads as follows : 

“22. Sub-tenant to become tenant on deter- 
mination of tenancy— Where the interest 
of a tenant of any premises is 
for any reason, any sub-tenant to whom the 
premises or any party thereof has been law- 


fully sublet before the coming into opera-, 


tion of this Act shall, subject to the provi» 
sions of this Act, be deemed to become .tha 
tenant of the landlord on the same terms 
and conditions as he would have held from 
the tenant if the tenancy had continued.” 
Subject to any contract to the contrary sub 
letting is prohibited under S. 23 of the Act. 
, Section 30 binds all persons in occupation 

of the premises, except those who bave an 
independent title thereto, to the order made 
by the Court in favour of the landlord per- 
mitting bim to recover possession of the 
same: 

5. ` Clause (f) of sub-section (1) of S. 21 
provides thus: 

“21. Protection of tenants 


against evic- 


tion.— (1) Notwithstanding anything to the- 


contrary contained in any other law or con: 
tract, no order or decree for the recovery 
of possession of any premises shall be made 


by any Court or other authority in favoug’ 


of the landlord against the tenant: 


Provided that the Court may on an appli- 
cation made to it, make an order for the 
_, Tecovery of possession of a premises on ‘one 
~ or more of the Ponewing grounds, namely — 

(a) to (e) neal eee ae 

(f) ‘that the jen has adeti. sublet 
the whole or part of the premises or assign 
ed of transferred in any: other manner his 
interest therein and where the: subletting, 
assignment or transfer has been made- before 
the coming into operation of this part 
cept in respect of subletting, assignment oF 
transfer. to which the provisions of Sec. 61 
are applicable), such subletting, assignment 
“or transfer has been made contrary to any 
provision of law then in force.” 


Under clause (£) the landlord is entitled to 


; recover possession only if the soupa had 


been created contrary: to law. : 
6. “The. learned ‘counsel for tHe contesting 


respondent, while supporting the orders of- 


` the Courts below, apart ` from relying on 
Vasu Sapaliga’s case (supra) “also - places 


reliance on a decision ofthe Supreme‘ Couri ` 
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(Pri 
the 


in Rupchand Gupta v. Raghu Vanshi 
vate) Ltd. (AIR 1964 SC 1889). On 


‘other hand, counsel for the petitioner e38 
.tends that these decisions were distinguish 


‘able from the facts of this case and that his 
client, being either a necessary Or a proper 
party, should not be shut-out from contest 
ing the claim in question. Doing so, accord- 
ing to him, would amount to condemning 
his client without hearing her. 

7. In Rupchand Gupta’s case the subject 
matter of dispute was a piece of agricultural 
land. . Without’ going into other details it 
may be stated that.in that case, in the law 
governing the lease involved therein, there 
does not appear to have been any provision 
simular to Sec. 22 of the Act. On the termi- 
nation of the lease of the main tenant, ipso 
facto, the sub-lessee also was liable to be 
evicted. In that-context the Supreme Court 
observed that “the decree obtained against 
the main tenant in such a case would bind 
the sub-lessee also”. 


8. There is a later decision of the 
Supreme Court in which eviction sought for 
was under a Rent Control Law, it being, the 
Delhi Rent Control Act, 1958. In that case 
i.e, South Asia Industries Pvt. Ltd. v. 
S. Sarup Singh (AIR 1966 SC 346), the facts 
were : 


“Sarup Singh and others were tenants ofa 
premises in Connaught Circus, New Delhi. 
The premises had: ben let-out to a Company 
called Allen Berry and Co. (Calcuttay Ltd, 
Allen Berry & Co., had transferred the lease 
in. favour of South Asia Industries Private 
Ltd, Thé landlords, seeking eviction of 


_ Allen Berry & Co., on the ground that they 


had transferred the lease without their con- 
sent, had filed an application under Cl. (b) 
of S. 14 (1) of the Delhi Rea: Control Act; 
1958, not merely making Allen -Berry & Co. 
but alse the transferee, South. Asia Indus-- 
tries (P.) Ltd., as parties te the proceeding. 


During the pendency of that application for 
„eviction Allen Berry’ & Co., went into liquis 


dation and, therefore, its name was struck 
off. The Rent Controller proceeded with 
the application ‘and granted a decree in 
favour of the landlords permitting them to 
recover possession from South Asia Indus- 
tries (P.) Ltd. In the Supreme Court, to 
which Court the matter had ultimately 
reached, South Asia Industries (P) Ltd. 

had taken up the plea that the law provided 
for eviction of the tenant, for unlawfully. 
subletting the premises and that ‘since the- 
main tenant was no more on record that 
ground: was’ not available for- Ahe- landlords. 


‘to evict them.” “ 
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9. While examining the rival contentions 
centered around the contention of the appel- 
fant herein certain observations have ‘been 
made by -one of the learned Judges, Sarkar, J., 
ai para 9 which have a considerable -bearing 


on the case en hand. That para reads as 
. follows : 
“I am not unmindful of the fact that 


where an order for recovery of possession 
of any premises is made under Section 14 
against a tenant assigning or subletting 
without the landierd’s consent, that 
would under S. 25 of the Act be binding on 
all persons in occupation of the premises ex 
cept those who have independent title to 
them. This section does not ‘however say 
that an order for recovery of possession 
against an assignee of a lessee cannot be 
made. It would not, therefore, support ap 
argument that it was not intended that an 
order for recovery of possession could bs 
made under S. 14 against an assignee or a 
sub-tenant. On the other hand, it seems to 
me that to an application under Cl. (b) of 
fhe proviso to sub-section (1) of S. 14 an 
assignee or sub-tenant, as the case may be 
should be a proper party. Under this provi- 
sion an ejectment onder can -be made only 
when the assignment er sublelfing was with- 
out the consent of the landlord. “If it was 
with such consent, the assignee or the sub- 
tenant would be protected by the Act. An 
assignee or a sub-tenant is, therefore, interest- 
ed in showing that there was the requisite 
‘consent. They should hence be entitled to 
‘be made parties to the proceedings. Other- 
wise, if under Sec. 25 an evictiom order ob- 
‘tained against the direct tenant is binding 
on them, they would be liable to be con- 
demned without a hearing. It is no argu- 
anent against this view that the direct tenant 
would protect them, for they cannot be 
made to depend on him for the protection 
of their rights. The direct tenant may be 
egligent or incompetent in his defence; he 
may even collude with the landlord or ‘ha 
may just not bother. If fhe assignee or the 
sub-tenant is thus entitled to be heard to 
oppose the order for eviction, that would ba 
another reason for saying that an order for 
eviction could ibe made against them also; 
if they could oppose the making of the 
arder, it would be unnatural to say that fhe 
order could net be made against them. Ip 
what I have said in this paragraph, I do not 
wish to be understood as holding that in 
siew of S. 25 an onder for eviction against 
a tenant is in fact on bis ass 

or sub-fenant. Spek a decision is mot neces 
sary for this case. 1 wish, however, to point 
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AIR 


out that if S. 25. does not make the eject 
ment order so ‘binding, the appellant canno 
resort to it for any assistance.” 
The other learned Judge, Bachawat, J., whit: 
agreeing with Sarkar, J., that the appea 
PU be dismissed, also observes at para 2! 

of the judgment that “both the tenant amı 
the assignee were properly parties to the pra 
ceedings for possession ...... 0.20.0. cosce 

19. Waving examined the contention 
taised by the petitioners counsel in the ligh 
of the above observations made in Sout 
Asia Industries’ case (AIR 1966 SC 346 
{supra} and, in particular, the observation 
of Sarkar, J, {I am of the view that, in th 
circumstances of this case, the Courts belos 
have not properly exercised their discretio: 
4m the matter. I may say that both th 


‘Courts below did not apply themselves pro 


perly to the facts and circumstances. of th 
case. The petitioner being interested it 
showing that the subletting was a valid on 
the Couris below shouid not have rejecte 
her claim te come on record and contea 
the claim. 


H. For the reasons aforesaid this revi 
sion is allowed. The orders of both th 
Courts below on I. A. IV filed in the Cow 
of the Munsiff, Mangalore, South Kanar: 
are hereby set aside. I. A. IV allowed. Th 
petitioner in H. R. C. No. 66 of 197 
{A. Rama Amin) is directed to implead Sm 
Yamuna, the applicant of L A. IV, as th 
6th respondent to the petition in H. R. € 
No. 66/71. The 6th respondent shall b 
served with copies of the petition and th 
connected papers by the petitioner. Th 
Munsiff will permit the 6th respondent t 
file her objection statement and contest fh 
claim. He will proceed with the enquiry i 
accordance with law. He will dispose o 
the main malter within six months fron 
to-day. 

12. Parties are directed to bear their oy 

Revision allowed 
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K. A. SWAMI, J, 

3. Giralal, Petitioner v. Gulabchand 
Respondent. 

Civil Revyn, Peten, Wo. 3145 of 198i 
D- 28-1-1982.* 

(A) Civil P. C, (5 of 1908), ©. 6, R. 1 
and S. 115 — Amendment of pleading 
*Against order of 2nd Addl. City Civi J. 

Bangalore, D/- 3-10-1981. 
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— Principles governing grant or refusal 
of amendment — Orde; allowing or re- 
fusing to allow amendment — Interfer- 
ence by High Court in revision. 

The following are the principles gov- 
erning the amendment: 

I£ a fresh suit on the amended claim: 
is barred by law of limitation on the 
date of the application, the amendment 
should not normally be allowed. Amend- 
ment to be allowed, must be such that 
it should not cause injustice to the other 


side. It must be necessary for the pur- 


pose of determining the real questions 
in controversy between the- parties. 
Amendment should not be allowed if it 
is kely to cause such injury which 
cannot be compensated in costs such as 
a claim which is barred on the date of 
_ the application ete, Amendment should 
not be allowed if it has got the effect of 
taking away the legal right accrued te 
the other side by a reason of lapse of 
time, AIR 1957 SC 357 and’ AIR 1978 SC 
484, Foll. (Para 14) 


The amendment sought to be intro- 
duced in the instant -case does not con- 
fravene any of the aforesaid principle. 
The plaintiff has filed the application 
for amendment of the plaint in order to 
clarify as to which portion of the pre- 
mises he is in possession aS tenant and 
the number it bears. The amendment 
‘that the plaintiff was the tenant of the 
part of the premises No. 82 does not in- 
troduce any change in the nature of the 
suit nor does it introduce a new cause of 
. action. The ‘suit remains to be the one 
“ for permanent injunction restraining 
the defendant from interfering with the 


peaceful possession of the plaintiff and’ 


It continues to be the suit based on the 
possession of the petitioner-plaintifg as a 
lessee of the suit premises. Thus it does 
not either alter the nature of the suit or. 
introduce a new cause of action. With 
regard to the inclusion of the area, it is 
clear that apart from the pleadings, 
specifically in the reply statement the 
petitioner-plaintiff has pleaded that he 
has been’ in possession of the portion 
which has now been clarified by the 
amendment and if is also supported by. 
. the contents of the notice which is given 
by the defendant-respondent, Therefore, 
it is clear that the trial Judge was. not 
right in holding that the amendment, if 
allowed, it changes the nature of the 
puit, (Paras 7, 14) 


The conclusion, of the lower Court 
that the amendments if allowed would 
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intraduce a new subject-matter is main- 
ly baseq om the ground that the suit is 
based on the common law right of lateral 
support and nat on the leasehold right. 
It is specifically stated in the plaint that 
the defendant is trying to evict the 
plaintiff by demolishing the ether por- 
tion of the property in the occupation of 
the plaintiff. Therefore, the plaint is not 
only, base@ upon the common law right 
of lateral support but it is also based 
upon the possession of the plaintiff of 
the suit property as a tenant. Tt is not 
disputed even if the amendment is al- 
lowed, the suit property does not exceed: 
the area shown in the plaing sketch. 
(Paras 7, 3} 


The reasoning of the trial Judge that 
the amendment is not at all necessary 
for the purpose of deciding the question 
im controversy between the parties, is 
also nog correct. An ambiguity with re- 
gard to the subject-matter of the suit 
must be clarifieg at the threshold of the 
suit; so. that the parties can proceed to 
take the trial with correct wumderstand- 
ing of the subject matter of the suit, 

(Para 15) 

No doubt, as long as the discretion is 
exercised by the trial Court judicially, 
the High Court in exercise of its juris- 
diction under Sec, 115 does not normally. 
interfere, In exercising the jurisdiction, 
if the Court acts: illegally that is, in 
breach of some provision of law or with 
material irregularity by: commiting 
some error of procedure in the course of 
the trial which is material and thereby 
the ultimate decision in the case is af- 
fected; the High Court can interfere with 
Such an order under S. 115 as such a case 
falls under S. 115 (1) (©. 

(Paras 16.1 and 16.2} 


In the instant case, the trial Court 
has not followeg the principles regard- 
ing allowing or refusing to allow an 
amendment, and this has affected the 
ultimate decision in the case, If only the 
principles which have been adverted to 
earlier, would have been borne in mind 
by the trial Court while considering the 
application for amendment, which only 
seeks to remove the ambiguity relating 
to the subject. matter of the suit which 
is in the initial stage, there would have 
been no reason whatsoever for the trial 
Court to reject such an amendment. 
Thus, failure to bear in mind the princi- 
ples on the subject of amendment, has 
affecteg. the ultimate decision. 

“2 (Para 16.2) 


32 Kant, 


As the illegality or material irregular- 
ity committed by the lower Court in 
“exercise of its jurisdiction in the instant 
‘case is such that it has affected the ulti- 
mate decision in the case, it is open for 
the High Court to interfere in exercise 
of its jurisdiction umder cl. (e) of sub- 
sec. (1) of S. 115. Thus, in the instant 
case, if the order undey revision is al- 
lowed to stand, it would not only occa- 
sion failure of justice but it would also 
cause an irreparable injury to the peti- 
tioner against whom it is made, By al- 
lowing the amendment in question, no 
prejudice whatsoever ig going to be 
caused to the respondent because the 
suit is at the initia] stage and it does not 
affect any right alleged to have been 

accrued to the respondent, 
(Paras 17, 18) 


(B) Civil P. C. (5 of 1908), S. 35 — 
Costs — Plaintiff could have included in 
original plaint itself the amendment 
sought to be introduced — Application 
for amendment, filed nearly after one 
year of filing suit — Even though revi- 
sion, against order refusing amendment, 
was allowed in the ends of justice, the 
plaintiff ordered to pay costs of defend- 


ont, (Para 21) 
Cases Referred: Chronological Paras 
(1979) 2 Kant LJ 39 9 
AIR 1978 SC 484 12 
AIR 1978 SC 1331: 1978 All LJ 685 ee 
AIR 1973 SC 204 12 
AIR 1972 SC 2379 ; 46.2 
AIR 1971 SC 2324 16.2 
AIR 1969 SC 37 16.3 
ATR. 1966 SC 153 ; > 16.2 
AIR 1966 SC 1427 12 
ATR 1964 SC 1336 16.2 
AIR 1962 SC 89 12 
AIR 1959 SC 492: 1959 All LJ 626 16.3 


AIR 1957 SC 357: 1957 All. LJ 794 13 


AIR 1957 SC 363 ` 13 
AIR 1953 SC 23- 1953 All LJ 101 16.2, 
; ; 16.3 

AIR, .1949 PC 156: 1949 All LJ 213 16.2, 
si 16.3 

AIR 1949 Mad 433 9 
. ATR 1921 PC 50: 1g All LJ 1095 ~- 13 
AIR 1917 Pc 71:15 All LJ 645 16.2, 
oe a 16.3. 
(1908) ILR 33 Bom 644 13 


H. B. Datar for P, Srinivasacharya, 
foy Petitioner; V. Krishnamurthy for 
S. V. Subramanyam, for Respondent. 

ORDER :— At the stage of admission, 
the respondent is ‘notified. Accordingly, 
fie has put in appearance through a 
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counsel. Hence, the matter is taken up 
for final hearing itself. ` 


2. This Civil Revision Petition is 
preferred against the order dated 3rd 
Oct. 1981 passed by the learned If Addi- 
tional City Civil Judge, Bangalore, in 
O. S. No. 10358/80 rejecting an applica- 
tion (I. A. No. 8) filed by the plaintinff 
for amendment of the plaint. The learn- 
ed Judge has rejecteq the application on 
the following grounds: 

(i) that the suit filed is the one based 
on the common law right of lateral sup- 
port and by the amendment, it is now 
being changed to the one based on the 
leasehold right. In other words, it is 
stated by the learned Judge that “the 
cause of action is being changed now to 
the infringement of contract of lease on 
the basis that the defendant is trying to 
destroy the part of the subject matter 
of the same”; 

(ii) that uptil now it has been the case 
of the plaintiff that he is a tenant of the 
premises bearing No. 83, now he wants 
to introduce anew case by way of 
amendment that he.is in -possession of 
the premises bearing No, 82 also as a 
tenant; that the sketch referred to in the 
plaint does not show verandah and open 
space as q part of premises No, 82, there- 
fore altogether a new case is being set 
up by way of amendment; 

(iii) that the amendment sought for is 
not necessary: for the determination of 
the controversies between the parties 
which is based on common law right of 
lateral support and if the amendment is a 
allowed, it would practically introduce a 
new claim, therefore, the amendment 
sought for is outside the purview of 
O. VI, R. 17 of the C.P.C,; 

(iv) that the amendment is motivated 
and as such, it is vitiated by mala fides; 

(v) that the withdrawal of the suit 
O. S. No. 10089 of 1981 filed by the son 

of the petitioner bars the petitioner to 
bring the suit in- respect of the same 
subject-matter as the petitioner is a co- 
tenant along with his son ang as swch, 
he is prevented from bringing a fresh 
suit on account of the ana ewe of 
O. S. No. 10089/81. 


3. In this Civil Revision Petition,. it is 
contended by Shri H. B. Datar, learned 
counsel for the petitioner that the learn- 
ed Judge has not exerciseq the discre- 
tion judicially, that the principles, ‘gov- 
erning the grant or refusal of- amend- 
ment have been settled by the various 
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' ¢ AIR 1988 KERALA LT |: 
K. BHASKARAN AND 

P. €. BALAKRISHNA MENON, JJ. 

K:'” Abdulkhadar, . Appellant v.: The 
Plantation Corporation of - Kerala Ltd., 
Kottayam, Respondent. 

A. S:'No. 114 of 1977,.D/- 4-8- 1982.* 

(A) Contract Act (9 of 1872), See, 55 -- 
— Time, when, not of essence of . con- 
tract — Agreement between plaintiff 
corporation and defendant contractor for 
construction of road — Agreement re- 
quiring construction to be completed be- 
fore certain date — Special conditions 
providing for damages for delayed com- 
pletion of work and also for extension 
of time in certain circumstances — Held, 
time was not of the essence of the con- 
tract. AIR 1979 SC 720, Rel, on. 

(Para 6) 

$) ‘Contract Act (9 of 1872), S. 23 — 

Injury to the person or property — Ag- 


reement involving injury to properties 
of other persons — Agreement is void 
under S, 23 and cannot be enforced im 
law — Breach of such unlawful agree- 
ment — No claim for damages is sus- 
tainable, (Para 7) 
Cases Referred: Chronological Paras 


AIR 1979 SC 720 6 
(1950) T KB 616: (1950) 1 All ER 420: 
94 SJ 161, Charles Rickards v Op- 
penhaim 6 
(1870) 10 Eq 281: 39 LJ Ch, 606: 18 WR 
749. Webb v. Hughes 6 


*From. order of Sub.-J., 
' O. S. No, 146 of 1973. 


IZ/1Z/p950/82/SSG.. 
1983 ,Ker./1,. I G30, : 


Kottayam, in 


‘ by the defendant. 


(1849) 3. Exch 283 : 154 ER 850: 18 Ls 
Exe. ca i Lamprell v. Billeri Cay 
-Wnion .: 6 


M. A. Gores and K. I. Varghese, for 


Appellant: 'M.- Pathrose . Mathai and 
Joseph Vellappally, for Respondent, 
- BALAKRISHNA MENON, J.:— The 


defendant is the appellant, l 

2. The suit is by the Plantation Cor- 
poration of Kerala Ltd., Kottayam for 
recovery of a sum of Rs. 24,005.36 by 
way of,damages for breach of contract 
The plaintiff Corpora- 
tion had invited tenders to carry out 
the work of the construction of a road 
from Peruvannamuahi to Porambra 
Estate of the plaintiff-Corporation at an 
estimated cost of Rs. 3,25,614.00. The 
defendant’s tender was the lowest for 
Rs. 2,83,174.00, As per Ex. A3 dated 
28-5-1970 the plaintiff accepted the ten- 
der and a formal agreement Ext. Al 
dated 24-6-1970 was executed between 
the plaintiff and the defendant. Ext. Al 
requires the contractor to commence the 
work ‘as soon as the agreement is ex- 
ecuted, and the site handed over to him, 
and requires the work to be completed 
before February 1971. 

Clause 11 of the terms and conditions 
of the tender notification annexed to the 
agreement requires the work to be com- 
pleted in 9 months from the date of 
order to start work, and in any case not 
later than the end of February, 1971.’ 
Clause 22 provides for penalties for the 
delay in the execution and completion 
of the work and clause 23 provides for 
extension of time by the Chief Con- 
struction Engineer of the plaintiff-Cor- 
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poration, if alterations of designs ete, 
, are found necessary. Ext, A5 dt, 1-7- 
1970 is the order by the plaintiff to com- 
mence the work at the earliest, The 
agreement is ambiguous in regard te the 
time within which the work is to be 
completed, The plaintiff-corporation had 
been complaining about the tardy pro- 
gress of the work, and Exhibits A7 te 
A9, A17 and A20 to A23 are its letters 
in that behalf. 


3. As per Ext, A19 letter dated 25-1- 
1971, the plaintiff had requireqd the 
defendant to resume the work before 
2-2-1971, on failure of which the de- 
fendant was told, the contract weuld be 
cancelled, and the remaining portion of 
the work carried through some other 
agency at the risk of the defendant. 
Ext. A20 letter dated 5-2-1971 required 
the defendant to speed up the work 
failing which he was told penal action 
under the agreement would be taken. 
Ext. A2i dated 1-3-1971 requires cer- 
tain specified items of work to he car- 
ried out before 6-3-1971, on failure of 
which also, the defendant was told penal 
action under the agreement would be 
taken. As per Ext. A22 letter dated 
5-3-1971 the defendant was informed 
that the time for completion of the work 
is over and unless immediate action is 
taken to speed up the work it will not 
be possible to complete the masonry 
work and metalling before May 1971. 


4, However on 17-3-1971 the plaintiff 
issued Ext. A24 notice terminating the 
agreement for the failure of the defen- 
dant to complete the work before the 
end of February 1971. This notice Ext. 
A24 states that time for completion of 
the work expired on 28-2-1971. that the 
defendant had done only the earth-work 
for laying the road and had also made 
a few culverts as against the number 
of culverts and two bridges yet to be 
made and the metalling of the road yet 
remaining to be done in terms of the 
contract. 


5. Paragraph 14 of the plaint is ex- 
tracted below. 


“Since the defendant failed to com- 
plete the work, the plaintiff Corporation 
arranged to get the work completed 
otherewise. By getting the work so 
completed, the loss to the plaintiff-Cor- 
poration is Rs. 56,473.00 which the de- 
fendant is liable to compensate to the 
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plaintiff-Cerporation. After appropriat- 
ing Rs. 32,467.64 consisting ef :— 

1. Rs, 12,703.64 towards ameunt due 
to the defendant as per up-to-date Bill. 

2. Rs. 7,914.08 retention in previous 
Bill, 

3. Rs. 11,350.00 security deposit. and 
4. Rs. 500.00 permanent earnest 
money deposit the balance amount due 
from the defendant towards the loss 
sustained by the plaintiff Corporation is 
Rs. 24,005.36”. 

The principa} defence to the suit is that 
it is On the failure of the plaintiff to 
hand over possession of the site on which 
the road is to be made that the defen- 
dant could not complete the work with- 
in the time mentioned in Ext. Al. Accord- 
ing to the defendant it is the plaintiff 
, who had committed breach of contract 
for its failure to deliver possession of 
the premises to facilitate construction of 
the road in compliance with the agree- 
ment Ext. Al. He has made a counter 
claim for an estimated amount of 
Rs. 50,000.00 for the value of the work 
already done, for refund of security and 
earnest money and also for damages for 
breach of contract on the part of the 
plaintifi, 

The trial court found that the defen- 
dant has commitied breach of contract 
in not having completed the work with- 
in the time mentioned in Ext. Al and 
the plaintiff had te incur damages men- 
tioned in para 14 of the plaint on ac- 
count of the reauction of the work and 
entrustment to P. W. 4 at a higher cost. 
Accordingly the suit was decreed for 
the recovery of damages mentioned in 
para 14 of the plaint. The defendani’s 
counter-claim was dismissed on the basis 
of the finding that it was the defendant 
who committed breach of contract, and 
the amount due to him as earnest money, 
security deposit and the value of the 
work done was adjusted towards the 
compensation by way of damages due 
to the plaintiff as mentioned in para 14 
of the plaint, It is against this decree | 
of the trial court that the defendant has 
come up in appeal, 

6. Learned Counsel for the appellant 
Sri M. A, George submits that the time 
fixed is not an essential condition of the 
contract, nor is it enforceable for the 
reason of the plaintiff’s failure to deliver 
possession of the premises to the defen- 
dant. Clause 3 of Ext, A-1 agreement 
is extracted below: 
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*(3) Time shall be considered as the 
@ssence of the agreement and the con- 
fractor hereby agrees to commence the 
work as soon as this agreement is ex- 
ecuted and the site (or premises) is 
handed over to him and agrees to com- 
plete the work before 2/1971 months 
from the date of such handing over of 
the site (or premises) and to show pro- 
portionate progress”. 


Clause (2) of the Notes in Ext, Af pro- 
vides that the accepted tender with con- 
ditions of contract annexed should be 
attached to the agreement and marked 
as Schedule A. Clause (11) of Schedule A 
is extracted below:— 


“(11) The work should be completed ` 


in. all respects in 9 months from the 
date, the order to start work is issued 
and in any case not later than end of 
Febuary i971”, 


As per the terms of the contract, the 
defendant is required to commence the 
work only after the site is handed over 
to him, and he had nine months’ time 
to complete the work from the date 
on which the order to start work is 
issued to him or till the end of Feb- 
ruary, 1971, whichever is earlier, As 
already noticed, Ext, A5 order to start 
work is dated 1-7-1970. Nine months’. 
time from that date expires only on 
31-3-1971. Clause (3) of Ext. At and 
Clause (11) of Schedule A thereto make 
the term as tg the tme for completion 
of work ambiguous, Learned Counsel re- 
lies on the decision of the Supreme Court 
in Hind Constn, Contractors v, State 
of Maharashtra (AIR 1979 SC 720) to 
contend that time is not of the essence 
of a works contract, After quoting a 
passage from Halsbury’s Laws of Eng- 
land, 4th Edition, Vol. 4, page 1179, it 
is stated thus in Para 8 of the above 
decision ; 


‘Tt will be clear from the aforesaid 
statement of law that even where the 
parties have expressly provided that time 
is of the essence of the contract such a 
stipulation will have to be read along 
with other provisions of the contract 
and such other provisions may, on con- 
struction of the contract, exclude the 
inference that the completion of the 
work by a particular date was intended 
to be fundamental, for instance, if the 
contract were to include clauses provid- 
ing for extensien of time in certain con- 
tingencies or for payment of fine or 
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penalty for every day or week the work 
undertaken remains unfinished on the 
expiry of the time provided in the con- 
tract such clauses would be construed 
as rendering ineffective the express pro- 
vision relating to the time being of the 
essence of contract, The emphasised 
portion of the aforesaid statement of law 
is based on Lamprell y. Billericay Union, 
(1949) 3 Exch, 283 at p. 308. Webb v. 
Hughes (1870) 10 Eq. 281 and Charles 
Rickards Ltd, v. Oppenhaim, -(1950) 1 
K. B. 616.” 

After considering the clauses in the 
contract concerned the Supreme Court 
stated, at para 9; 

"9 Having regard tọ the aforesaid 
materia] on record, particularly the 
clauses in the agreement pertaining to 
imposition of penalty and extension of 
time it seems to us clear that time (12 
months period) was never intended by 
the parties to be of the essence of the 
contract. Further from the correspon- 
dence on the record particularly, the 
letter Ext, 78 by which the con- 
tract was rescinded it does appear that 
the stipulation of 12 months,’ period was 
waived, the contractor having been al- 
lowed to do some more work after the 
expiry of the period, albeit at his risk, 
by making the rescission effective from 
August 16, 1956.” . 


Clause (19) of the Special Conditions 
attached to the Agreement Ext, A-1 pro- 
vides for damages for delayed comple- 
tion of the work and clause (20) provides 
for extension of time in certain circum- 
stances, . These clauses in the special 
conditions forming part of the agree-. 
ment make it abundantly clear in the; 
light of the decision of the Supreme 
Court that time is not of the essence of 
the contract of work to be performed in 
the present case, It would have been 
open to the plaintiff to have issued a 
notice to the defendant requiring him to 
complete the work within a particular 
time fixed, making the time so fixed as 
an essential condition of the contract. 
No such notice is issued. Ext, A19 no- 
tice dated 25-1-1971 requires the work 
to be recommended before 2-2-1971 and 
exhibits A20 and A21 notices require the 
work to be speeded up, failing which tha 
defendant is told that penal action under 
Ext, Al agreement will be taken against 
him. Ext. A22 notice dated 5-3-1971 
allows time till May 1971 for the com- 
pletion of tha masonry work and metal- 
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ling. Ext.. A23 notice dated 10-3-1971 
requires the work to be resumed on or 
before 16-3-1971. The notices Exts. 
A21, A22 and A23 are issued after 28-2- 
1971. Even before the nine months’ 
time alternatively fixed in Ext. Al and 
the time allowed under Ext. A22 had 
expired, the plaintiff issued Ext. A24 
notice terminating the agreement Ext. 
Al. There can therefore be no doubt 
that it is the. plaintiff who is guilty of 
breach of the agreement in unilaterally 
terminating the same. 
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7. There is also a more serious in- 
firmity in Ext, Al contract. In para 8 
of the plaint it is stated as follows: 


“In the construction of the road, the 
main works agreed to be done were for- 
mation and metalling of road for a 
length of about 5 kilometers and putting 
up of. 44 culverts and 2 bridges, Except 
for a length of 600 meters at the com- 
mencement of the road, the land for 
which had yet to be acquired the entire 
site was available to the defendant for 
the work immediately on execution of 
the agreement” 


P, W. 1 the Chief Construction Engi- 
neer of the plaintiff-Corporation has de- 
posed that the total length of the road 
to be constructed as per the agreement 
is 4560 metres out of which an extent 
of 600 meters at the entrance to the site 
of work belongs to third parties and the 
same had not been acquired even on the 
date of suit. Ext, A-1 agreement þe- 
tween the parties ‘s therefore for the 
construction of the road not merely on 
the land of the plamtiff but also on, 
lands belonging to third parties in re- 
spect of which the plaintiff had no right 
of entry. The evidence of P. W. 1 as 
well as the passage in para 8 of the 
plaint extracted above would clearly 
show that the plaintiff had been con- 
templating the acquisition of land along 
which the road 600 metres in length had 
to be laid to complete the work in terms 
of Ext. A-1. According to P, W, 1 the 
road to a length of 100 meters would 
fall within the compound of a Roman 
Catholic Church. 


The plaintiff after issuing Ext, A-24 
notice terminating Ext. A-1 contract, 
had rendered the balance extent of 
the road work over and above the part 
performed by the defendant, and P. W. 4 
on acceptance of his tender by the pla- 
intiff bad completed the work except as 
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regards the 600 meters. at the commence- 
ment point. He has also deposed that 
the area involving 600 meters had not 
yet: been acquired by the plaintiff and 
was not available for the construction 
of the road. He was, therefore, reliev- 
ed of his responsibility to make the road 
on lands belonging to strangers. This 
would also make it clear that the plain- 
tiff had not been able to acquire the en- 
tire area of land over which the road’ 
is to be laid even at the time when 
P. W. 4 had executed the work. An 
agreement which involves injury to the 
properties of other persons is void under 
S. 23 of the Contract Act and cannot be 
enforced in law. No claim for dam- 
ages is sustainable for the breach of 
Such an unlawful agreement, 


8. The learned Counsel for the plain- 
tiff-respondent submits that the claim 
for damages is the extra cost that the 
plaintiff had to incur in completing the 
balance work on the available extent of 
land and the fact ihat land to an ex- 
tend of 600 meters had not been ac- 
quired and made available tg the de- 
fendant for work is not a valid defence 
to the suit. We do not. find ‘any sub- 
stance in this argument. -evẹn though 
the specifications of the work to be. done 
are provided for in Ext. Al, it is not a 
contract for piece-work. The contract 
is for the entire work for consideration 
fixed at a specified sim of money, and 
the court is not competent to impose a 
different contract on the defendant, for 
part of the work, albeit it is a major 
part. On the terms of Ext, Al the de- 
fendant is not obliged even to commence 
the work unless the entire site is hand- 
ed over to him, : 


9. The defendant has made a coun- 
ter-claim for value of the work already 
done and for refund of earnest money 
and security deposit, There is also a 
claim for damages for breach of contract 
by the plaintiff, The amount due to the 
defendant for the cost of work already 
done by him and by way of refund of 
earnest money and security deposit is 
mentioned in para 14 of the plaint ex- 
tracted above. The total] amount due to 
the defendent, admitted in para 14 of 
the plaint, is Rs, 32,467.64. Learned 
Counse] for the defendant-appallant sub- 
mits that. his client is not pressing the 
claim for damages for breach of con- 
tract, as it had not been possible for him 
to make out the claim at this ‘distance 
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of time.: The amount of Rs, 32,467.64 
admitted in para 14 of the plain; is due 
to the defendant as he. is entitled to a 
refund of the security deposit and ear- 
nest money and also to the value of the 
work done in pursuance of Ext. Al ag- 
Treement. His claim for the cost of work 
done falls under S, 70 of the Contract 
Act The earnest money is paid and the 
security deposit made before Ext. Al is 
executed. The defendant is, therefore, 
entitled to succeed in the counter-claim 
to the extent of Rs. 32,467.64 admitted 
in the plaint. 


_The result is, we allow the appeal, set 
aside the judgment and decree of the 
court below and dismiss the suit with 
costs. The defendant's counter-claim is 
decreed to the extent of Rs 32,467.64 
with interest at 6% from the date of 
the written statement. The defendant 
is entitled to his costs in the appeal, and 


also to the proportionate costs in the 


counter-claim in this Court and in the 
court below. - 
Appeal allowed. 


AIR 1983 KERALA 5 
V. KHALID AND 

G. BALAGANGADHARAN NAIR, JJ. 
P. V. Mathew and others, Appellants 
v. K. V. Thomas and others, Respon- 
dents, 

C. M. A. Nos. 301 of 1981 and 22 of 
1982, D/- 9-6-1982. 


Civil P, C. (5 of 1908), S. 92 — Public 
charities — Suit against — Leave of 
court — Section does not contemplate — 
Grant of interim leave — Leave must 
precede institution of suit — Court 
cannot pass interim orders in “the suit” 
before granting the leave — Grant 
of leave — Procedure, 


The procedure to be followed by court 
while granting Jeave under S. 96 (1) is 
as follows: 

G) While exercising its power under 
S. 92 (1) the Court will be guided by 
the principles laid down by judicial de- 
cisions to regulate the power of the Ad- 
vocate-Genera] under the sub-section. 

(ii) Along with the petition for leave 
the plaintiffs-petitioners should produce 
in court the plaint for the Court’s peru- 
sal to enable it to pass a proper order 
under S. 92 (1). This does not preclude 
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the Court from requiring the production 
of any other record necessary for a pro- 
per decision. 

(iii) The Court can, if it is so satisfied, 
grant the leave without issuing notice 
to the respondents-defendants or hear- 
ing them. 

(iv) Section 92 (1) does not provide 
for the grant of interim leave to the 
plaintiffs. What it contemplates is only 
the grant of leave and as a corollary 
the refusal of leave. 

(v) On the terms of S. 92 (1) the 
leave is to precede the institution of the 
suit as the relevant words are ‘two or 
more persons... essee having obtained 
the leave of the Court may institute a 
suit’, This means that prior to the 
grant of leave there could not be any 
valid suit with the further consequence 
that the Court cannot pass interim 
orders in “the suit’ before granting the 


leave, (Para 9) 
Cases Referred: Chronological] Paras 
1979 Ker. LT (Notes) 116 : 


AIR 1978 Delhi 14 
AIR 1975 Ker 57:1975 Ker LT 78 (FB) 
3, 7 
AIR 1966 SC 878 5, 6 
AIR 1965 Andh Pra 143 9 
P. P. John and P. J. Philip, for Ap- 
pellants; S. Parameswaran, R. Nithya- 
nandan, S. Ramachandran and M. R. 
Parameswaran, for Respondents, 
BALAGANGADHARAN NAR, J.:— 


-C.M.A. No. 301 of 1981 is by defendants 


1 to 3 and 7 to 14 from an order ap- 
pointing a receiver and C. M. A, No. 22 
of 1982 is by defendant 1 from another 
order allowing attachment of his pro- 
perties before judgment. In view of the 
common questions involved we propose 
to deal with the two appeals in a single 
judgment, 

2. O. S. No. 4 of 1981 before the 2nd 
Additional District Judge, Ernakulam, 
out of which the appeals arise concerns 
the affairs of the Si. John’s Orthodox 
Syrian Church. Paravur Kara. Manak- 
kunnam. The two plaintiffs ang defen- 
dants 1 and 3 to 15 are Parishioners of 
the Church and the 2nd defendant is its 
Vicar, For the administration of the 
Church an Executive Committee of 
which defendant 1 to 15 are the mem- 
bers was elected by the General Body 
of the Parishioners in 1974 for a term of 
one year. The Ist defendant is the Kai- 
karan. of the Church then elected, As 
Vicar the second .defendant is the Sec- 
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retary of the Committee. Defendants 
i and 2 as Kaikaran and Vicar are the 
custodians of the properties of the 
Church, Although the term of the Com- 
mittee expired in 1975 there has been 
no election and the same Committee has 
been in office since then. The Church is 
admittedly a public trust of a religious 
and charitable nature within S. 92, Civil 
Procedure Code, The two plaintiffs 
brought the suit on April 8, 1981, to 
remove the first defendant from manage- 
ment of the Church and defendants 1 to 
15 from office and to convene a meeting 
of the General Body for electing new 
trustees, They also claimed other reliefs 
appropriate to S. 92 (1) On the same 
day as the institution of the suit the 
plaintiffs filed I. A. No. 469 of 1981, 
seeking the Court’s leave to institute the 
suit as required by the amendeg S. 92 
(1). On this application the Court pass- 
ed an order “Interim leave and notice” 
on April 9, 1981, The plaintiff filed 
two other applications, I. A. 626 of 1981 
for appointing a receiver to administer 
the properties of the Church and to con- 
vene a meeting of the General Body for 
electing a new Committee and I. A. 1010 
of 1981 for attaching the properties of 
the ist defendant. The former applica- 
tion was resisted by defendants 1 to 3 
and 7 to 14 and the latter by defendant 
1. At the hearing of these two applica- 
tions, apart from challenging them on 
the merits the defendants objected ‘that 
no interim relief could be allowed be- 
fore leave to institute the suit was grant- 
ed and that as there was only an order 
of interim leave for which there was no 
warrant the applications were unsustain- 
able, On this the Court noted that I. A 
No. 469 of 1981 was heard and granted 
on December 7, 1981. The same day by 
two separate orders which are the sub- 
ject of these appeals the Court allowed 
I. A. Nos. 627 and 1610. 


8. Besides attacking the orders on 
the merits counsel for the appellants 
raised a threshold argument that the 
proceedings were incompetent and lack- 
ing in jurisdiction for non-compliance 
with the mandatory requirements of 
S. 92 (1). The argument was built on 
the basis of even contemporaneous with 
the institution of the suit: leave as re- 
quired by S. 92 (1) had not bean ob- 
tained by the plaintiffs and that the in- 
terim leave granted on April 9, 1961 
could not cure this infraction and save 
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the proceedings. Counsel urged that 
S. 92 (1) contemplates no provisional] or 
interim leave and that the order of 
April 9, 1981 by which the Court pur- 
ported to grant interim leave was total- 
ly ineffective. Before considering the 
merits of the appeais, we shal] deal with 
a basie objection raised by the appel- 
ants, 


4. That the Church is a publie trust 
of a religious and charitable nature and 
that the reliefs claimed are those spe- 
cified in S. 92 (1) are undisputed, In- 
deed the plaint itself proceeds on that 
basis. It is also undisputed that leave 
of the Court has to be obtained by the 
plaintiffs for instituting a suit of this 
nature save where the Advocate-General 
happens to be the plaintiff, Before the 
enactment of the Code of Civil Procedure 
(Amendment) Aci, 1976 (104 of 1976) 
Section 92 (1) provided, so far as mate- 
rial, that “two or more persons having 
an interest in the trust and having ob- 
tained the consent in writing of the Ad- 
vocate-General “may institute suit as 
contemplated therein, The Amendment 
Act deleted the words “the consent in 
writing of the Advocate-General’ and 
substituted in their place the words 
“leave of the Court’. The Amendment 
was made on the basis of the 54th Re- 
port of the Law Commission which ob- 
served: “Obtaining the leave of the 
Advocate-general takes time, and the 
consideration which he takes into ac- 
count can be taken into account by the 
Court as well, Since jurisdiction under 
the section is vested in the principal 
Civil Court of originaj} jurisdiction, if 
can be expected that the discretion to 
grant leave under the amended section 
will be exercised in a responsible man- 
ner.” We may also point out that by 
the Amendment Act Section 104 has 
been amended by providing for appeals 
from orders under S. 91 or 92 refusing 
leave to institute suits of the nature 
mentioned in either of these sections, 


53. As the amendment only substitut- 
ed the leave of the Court for the con- 
sent of the Advocate-General in S. 92 (1) 
as the condition precedent to the institu- 
tion of the suit, the principles laid down 
by judicial precedents on which the 
Advocate-General was fto exercise his 
power should guide the Court in exercis- 
ing the power of granting leave.. This 
view finds support in the passage frem 
the Report of the Law Cemmission quot- 
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ed above, as also in the statement in 
Mulla’s Cede of Civi} Procedure Volume- 
1, 14th Edition page 533, that “These 
principles would, it is submitted, apply 
to the Court while it is called upon to 
grant leave”. The principles on which 
the Advocate-Genera] was to act in this 
regard have been the subject of several 
decisions but we propose to refer only 
to Mayer Simon y. Advocate-General 
1975 Ker LT 78: (AIR 1975 Ker 57) (FB) 
a Full Bench decision of the Cour; and 
Madappa v. Mahanthadevaru, AIR 1966 
SC 878 . 

6. In AIR 1966 SC 878 the Supreme 
Court observed (Para 10): 

“The main purpose of S. 92 (1) is to 
give protection - to public trusts of a 
charitable or religious nature from being 
subjected to harassment by suits being 
filed against them, That is why it pro- 
vides that suits under the section can 
only be filed either by the Advocate- 
General or two Or more persons having 
an interest in the trust with the consent 
in writing of the Advocate-General, The 
object is that before the Advocate- 
Genera] files a suit or gives his consent 
for filing a suit, he would satisfy him- 
self that there is a prima facie case 
either of breach of trust or of the neces- 
sity for obtaining directions of the 
Court.” : 


7. Although the main point that arose 
in Mayer Simon’s case 1975 Ker LT 78: 
(AIR 1975 Ker 57) (FB) was whether the 
refusal of consent by the Advocate 
Genera] under S. 92 was liable to chal- 
lenge under Article 226, the Full Bench 
examined the scope of Section 92 (1) 
at length. The learned Chief Justice 
who wrote the main judgment emphasis- 
ed that the Advocate-General must be 
Satisfied that there is a prima facie case 
either of breach of trust, or of the neces- 
sity for obtaining the direction of the 
court that the applicants for leave’ are 
solvent, that they are really and sub- 
stantially interested in the trust and are 
not actuated by impure motives and that 
their interests are in the interests of the 
public and not in the vindication of their 
individual or personal rights. It was 
laid down that although the Advocate- 
General was to act objectively he was 
not exercising any judicia] or quasi- 
judicial powers. 

8, Mulla’s Civil Procedure Code sum- 
maries the position thus at page 534 
Volume 1 (14th edition), 
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“Further it has also been held that the 
function of the Advocate-Genera] not 
being a judicia] one, notice by him to 
the trust of its trustees was not obliga- 
tory and that the absence of such 
notice did not invalidate ithe consent 
given by him, All that was required of 
him at that stage was te satisfy himself 
that it was worthwhile io institute the 
suit. The mere fact that the amended 
section now requires leave of the Court 
in place of consent by the Advocate- 
General does not seem ie change the 
nature of the order of leave made by 
the Court. In making such an order the 
Court, like the Advocate-Genera) earlier, 
would no doubt have to apply its mind 
but that is only -to satisfy itself whether 
the. persons asking ieave have interest 
in the trust, whether the trust is a pub- 
lic trust specified in the section and whe- 
ther there are prima facie grounds for 
thinking that there ‘has been a breach 
of the trust, At that stage the Court 
would not have before it all the parties 
to the proposed suit nor. the evidence 
from which it would be called upon to 
adjudicate any issue, All that it would 
have to see is whether it is in the 


- interest of the trust to file suit for which 
` leave is sought,” 


- 9. With this background we might 
thus formulate the procedure for the 
grant of leave by the Court: 


(i) While exercising its power under 
S. 92 (1) the Court will be guided by the 
principles laid down by judicia] decisions 
to regulate the power of the Advocate- 
Genera] under the Sub-section. 


(ii) Along with the petition for leave 
the plaintiffs-petitioners should produce 
in Court the plaint for the Court’s peru- 
sal to enable it to pass a proper order 
under S. 92 (1). This does not preclude 
the Court from requiring the production 
of any other record necessary for a 
proper decision, 

(iii) The Court can, if it is so satis- 
fied, grant the leave without issuing no- 
tice to the respondents-defendants or 


. hearing them S. S. Bhagat v, N. S. Ahlu- 


walia, AIR 1978 Delhi 14 and Shavax v. 
Masood Hosain, AIR 1965 Andh Pra 
143. Í 

üv) Section 92 (1) does not provide 
for the .grant of mierim leave to the 
plaintiffs. ‘What it contemplates is only 
the grant of leave and as a corollary 
the refusal of leave, 
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(v): On the ‘terms: of S. 92 (1) the 
leave is te precede the institution of the 
Suit as the relevant words are “two or 
more persotis,........ having obtained the 
leave of the Court may institute a suit.” 
This means that prior to the grant of 
leave there could not be any valid suit 
with the further consequence that the 
Court cannot pass interim orders in “the 
jsuit” before granting the leave. We 
find ourselves in agreement with the 
decision in CRP No. 1286 of 1979 
by Viswanatha Iyer J.„ 1979 Ker LT 
(Notes) 116. a 

10. Applying the above principles. to 
the instant case the court below was 
not right in granting interim leave on 
I. A, 469 of 1981. However that flaw 
does not in the circumstances  vitiate 


either of the orders as they were made 


only. subsequent to the order of “final 
_ leave. although passed on same day, as 
disclosed by the order on I. A, 626 of 
1981. 


tl. On the nene also we and no rea- 
son to upset the orders, Although the first 
defendant owas the Kaikaran of the 
Church from 1974 he has not on the evi- 
gence and on his admission, maintained 
any accounts from the beginning thus 
betraying utter irresponsibility in his 
duties .as a trustee. His explanation is 
far from satisfactory and was rightly 
rejected by the court below, The con- 
sequence of the default is that the state 
cael of the Church for over 

7 years is not even known. He had 
also failed to execute a decree obtained 
by’ the Church; whether he was justified 
in’ this inaction remains to be investi- 
gated but until he justifies himself it 
has to be viewed as serious negligence. 
The court has charged the receiver with 
the duty of convening a metting of the 
parishioners to elect a new Committee; 
indeed it has limited the appointment till 
the election of the new Committee. No 
satisfactory explanation has been put 
forward either by the Ist or 2nd de- 
fendant for not convening a meeting all 
these years to elect the office bearers. 
The Court below was right in granting 
the. application and appointing a receiver. 
We find absolutely no reason to overturn 
the order, 

‘12. Considering the conduct of the 
Ist defendant and the charges against 
him and his liability to account, for 
which prima facie materia] exists, the 


`- Court below cannet be-said tg: have -gone 


'.Krishng Pillai -v. Pazhuckamattom -Devaswom 


A. ER. 


wrong in directing - attachment of the 

propérties before judgment, ` 
13. The orders are confirmed. and ‘the 
appeals are dismissed but without costs, 
Appeal dismissed, 


AIR 1983 KERALA 8 . 
- SUKUMARAN, J. 

Krishna Pillai, Petitioner y, Pazhucka= 
mattom Devaswom and others, Respon- 
dents. 

C. R. P. No,’ 432 of 1982-F. D/- 8-3- 
1982. 7 

Civil P. C. (5 of 1998), S. 92, O. 23, 
R. 1 — Suit under S. 92 for settling a 
scheme for the management of a public 
trust — Suit imstituted validly after 
taking leave of | court — Subsequent 
withdrawal of one of thé plaintiffs of 
removal ordered by the court — Does 
not affect continuity of the suit, 


Where .a suit- under S. 92 for settling 
a scheme for the management and ad- 
ministration of a public trust was valid- 
ly instituted by a group of persons after 
obtaining the leave of the court, the sub+ 


‘sequent withdrawal of one of the plain- 


tiffs or a remova] ordered by the court 
in respect of one of the plaintiffs could 
not in any manner. affect the continuity 
of the suit. AIR 1967 SC 1540 and ATR 
1921 PC 123 Rel. on, (Para 7) 

There is much difference between the 
institution of a suit and continuation 
thereof, as regards the consequences re- 
sulting from the withdrawal of a party 
in the institution and conduct of the suit 
covered by S, 92. Sanction of leave 
granted under S, 92 to two or more per- 
sons for the institution of the suit is.a 
joint and integral one. If, therefore, any 
one of the parties in whose favour the 
leave is so granted, is absent on the 
party array at the time of the institution 
of the suit the absence would be fatal. 
Once, however, the suit is instituted, the 
vicissitudes undergone by that litigation 
would not affect the institution . which 
has already taken effect and the con- 





tinuation of the suit, (Para. 7) 
Cases Referred: Chronological Paras 
1979 Ker LT (SN) P 53, Case No. 116 7 
AIR 1967 SC 1540 -5 
AIR 1938 PC 184 "q 
AIR 1921 PC 123 ‘T 
. F2Z/GZ/C730/82/VCD 


1983 


C. P. Damodaran Nair and D. Krishna 
Prasad, for Petitioner; M.. R, Parames- 
waran, for. Respondents, 


ORDER :—- This unfortunate ‘litigation 
centres round'’g temple and a trust. 
The suit itself was filed for 
settling a scheme for the management 
and administration of Pazhukkamatton 
Devaswom'’ ‘near Chelamattomkara in 
Perumbavoor which is claimed to be a 
public trust. The prayers include re- 
moval of the 1st defendant from. the 
management of the properties, appoint- 
ment of new trustees and other inciden- 
tal reliefs. It was instituted initially 
in the District Court of Erna- 
kulam where it was numbered as O. S. 
No, 4 of 1979. Leave to sue under 
S. 92 of the Civil P. C. was 
from that court by the order passed in 
I. A. No. 443 of 1979. Later the suit 
was transferred to the Sub Court, Parur, 
the court which has now passed the 
order sought to be revised. The 
was renumbered in the Parur Sub Court 
as O. S. No. 187 of 1980. Against the 
order granting leave to sue, a revision 
petition was taken to this court — C. R. 
P- No. 1500 of 1979. It is admitted by 
both parties that the revision petition 
was dismissed on 20-6-1979 as it was not 
pressed. The respondents in the revi- 
sion — plaintiffs would contend that this 
court was’ not inclined to admit the 
civil ‘revision petition and it was in 
those circumstances that the civil revi- 
sion petition happened to be not. pressed. 
Whatever that be, the fact remains that 
the earlier challenge to this court 
against the order granting leave had 
been unsuccessful or not pursued, The 
acrimony between the parties appears 
to have manifested in divers forms. It 
is unfortunate that even counsel had not 
been spared. However, ‘having regard 
to the limited question raised in this 
civil] revision petition and argued before 
me it is unnecessary to refer to those 
matters. 


2. The 13th plaintiff filed I A. 
No. 189 of 1981 before the court below 
on 12-2-1981, alleging that he did not 
sign the vakalath, the plaint of the ap- 
plication: for leave to sue. This petition 
was linked with another interlocutory 
application, I. A. No. 193 (a) of 1981 
at the instance of the defendant for a 
declaration that the suit was not main- 
tainable in view of the fact that the 
suit as instituted did‘ not have -the junc- 
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tion of the 13th plaintiff... During, the 
pendency -of this pelition yet another 
change in the attitude of the 13th plain- 
tiff was disclosed by the petition, I, A. 
No, 273 of 1981 by the  plantiffs 
praying that the 13th plaintiff may be 
allowed to withdraw from the suit, It 
was stated therein that the 13th plaintiff 
had not signed I., A. No 181 of 1981. 
The withdrawal from the suit by the 
13th plaintiff was sought on reasons of 
eld age and ill-health. The court below 
refers to that petition in the following 
terms : . 

. “After the institution of the suit and 
pending suit, the 13th plaintiff on rea- 
sons of old age and ill-health sought to 
withdraw from the suit. and that was 
allowed and he was removed from the 
party array.” 


8. The withdrawal of the 13th plain- 
tiff from the suit led to the filing of 
another petition I. A. No. 499 of 1981 
invoking S. 151, C. P C. and praying 
for dismissal of the suit on the ground 
of its not being maintainable in the ‘light 
of the withdrawal of the 13th plaintiff 
from the suit, I. A. No. 451 of 1981 was 
filed by the 9nd defendant, the wife of 
the ist defendant for a similar declara- 
tion. 


4, The three petitions — I A. Nos. 
193 (a), 429 and 451 of 1981 — were dis- 
posed of by the court below by a 
common order On 7-1-1982. This revi- 
sion petition relates to and challenges 
only the order in I. A, No. 429 of 1981. 


5. The court below while dismissing 
I. A. No. 429 of 1981 observed that the 
suit had been instituted properly as all 
the three plaintiffs were parties to the 
suit, that subsequent developments in 
the suit after its institution did not 
affect the maintainbility of the suit and 
consequently there was no substance in 
the defence contention that the suit was 
not maintainable. In so holding it re- 
ferred to and relied on the observation 
of the Supreme Court in Narain Lal v. 
Seth Sunderlal Tholia Jorhi (dead), 
AIR 1967 SC 1540. 


6. Counsel for the revision petitioner 
reiterated the contention urged unsuc- 
cessfully by the lst defendant in the 
court below. He placed reliance on the 
aforesaid decision of the Supreme Court 
to contend that the fading away of the 
13th plaintiff from the party array was 
fata] to the continuation of the suit. 
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Particular emphasis was placed by him 
on the following observations of 
Supreme Court: 


“An authority to sue given by the Ad- 
vocate Genera] under Sec, 92 to several 
persons is a joint authority and must 
be acted upon by all jointly. A suit by 
some of them only cannot be in con- 
formity with the provisions of S. 92 (1). 
Where, therefore. sanction is given to 
four persons and one of them dies be- 
fore the institution of the suit. the suit 
by the remaining three is incompetent. 
In such g case a fresh sanction must be 
obtained by the survivors for the institu- 
tion of the suit.” 


7. According to counsel, the same 
reason should follow when in the course 
of the trial, one of the plaintiffs with- 
draws from the suit, Counse] for the 
revision petitioner also relied on the ob- 
servations of this court in Achuthan 
Pillai v. Mohanan Unnithan, 1979 Ker 
LT (SN) p. 53, Case No. 116 relating to 
the interpretation of S. 92, C.P.C. That 
decision is, however, not of much rele- 
vance in the present case. It only stated 
that an interlocutory petition in a suit 
coming under that section can he con- 
sidere@ and orders obtained thereon only 
after leave is granted under S. 92. In 
the present case the grant of leave had 
been given as early as on 6-4-1979 and 
the revision chalienged against that 
| order was dismissed on 20-6-1979. There 
iis mueh difference between the institu- 
tion of a suit and continuation thereof, 
las regards the consequences resulting 
ifrom the withdrawal of a party in the 
institution and conduct of the suit 
j ‘covered by S. 92 of the Civil P. €C. Sanc- 
tion of leave granted under S. 92, C.P.C. 
‘to two or more persons for the institu- 
‘tion of the suit is g joint and integral 
one, If, therefore, any one of the par- 
ties in whose favour the leave is so 
granted is absent on the party array at 
the time of the institution of the plaint, 
the absence would be fatal. Once, how- 
ever, the suit is instituted, the vicissi- 
tudes undergone by that litigation would 
not affect the institution which has al- 
ready taken effect and the continuation 
of the suit. This is more or less clear 
from the later observation of the Sup- 
reme Court in the same judgment which 
may for convenience be extracted be- 
low: 

The suit as instituted must 


conform to the consent. Once the re- 
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presentative suit is validly institu- 
ted, it is subject to ali the 


incidents of such a suit, the subscquent 
death of a plaintiff wil] not render the 
suit incompetent, see Raja Anand Rao 
v Ramdas Daduram, (1921) 48 Ind, App. 
12: (AIR 1921 PC 123), and an appeal by 
some of the plaintiffs impleading the 
remaining plaintiff as a respondent is 
not incompetent because all did not join 
as appellants, see (1938) 65 Ind. App. 
198; (ATR 1938 PC 184).” 
I; is clear from the above passage that 
events subsequent to the suit, such as 
death of one of the plaintiffs will not 
in any manner render the suit incom- 
petent, .The same principles must apply 
to a withdrawal of one of the plaintiffs 
Or a removal] ordered by the cour; in 
respect of one of the plaintiffs, The ob- 
servations contained at page 124 in the 
decision of the Privy Council in, Raja 
Anand Rao’s case, must on principle, be 
applicable to the case of the removal of 
one of the plaintiffs after the institution 
of the suit, In that view of the matter, 
the removal of the 13th plaintiff from the 
party array, in the circumstances men- 
tioned above, wil] not in any manner 
affect the continuity of the suit. The 
contention to the contrary raised in the 
revision petition is unsustainable The 
dismissal} of J. A. No 429 of 1981 and 
the finding that the suit can proceed 
with are perfectly correct and legal. 
There is no scope for interference with 
that order in the exercise of the revi- 
siona] jurisdiction of this court. The 
revision petition is accordingly dismis~- 
sed with costs, 

Revision dismissed, 


AIR 1983 KERALA 10 
T. KOCHU THOMMEN, J. 


B. Govinda Rao, Petitioner v, District 
Collector, Ernakulam and others, Re- 
spondents, 


O. P. No. 4036 of 1982-D, D/- 2-8-1982. 


(A) Kerala Land Conservancy Act (8 
of 1958), S. 5 — Kerala Municipal Cor- 
porations Act (30 of 1961), S. 210 — Land 
owned by Government but vested in 
Municipal] Corporation — Government 
has no absolute right to put private per- 
son in possession, 

Held that where the Government is 
the owner of the property, but it is 
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vested in the Corporation under S, 210, 
the ownership of the Government is sub- 
fect to and qualified by what is vested 
in the Corporation, Any usa of the 
property by the Government: inconsis- 
tently with the right vested in the Cor- 


poration is contrary to tha legislative 
grant under S, 210, (Para 12) 
The contention of the Government 


that, being Government property, Gov- 
ernment can put a private person in oc- 
cupation ond possession of such pro- 
perty, otherwise than in terms of the 
Assignment Act or the Conservancy Act 
or any other law has no substance, 1920 
AC 508 Foll, (Para 9) 


(B) Kerala Municipal Corporations 
Act (30 of 1961), S. 219 — Erection of 
bunk authorised by Government on road 
side within Corporation limits — P'er- 
missibility of — Who may institute pro- 
ceedings for removal of bunk. 


Under Government scheme to aid the 
disabled persons, certain institution was 
authorised to construct a bunk on the 
Side of a road within the Corporation 
limits. It was accordingly constructed 
and handed over to the Government 
which was to receive certain amount as 
rent, The construction was on land be- 
tween the public street and the boun- 
dary of a hotel. The owner of the hotel, 
by the instant petition, sought the remo- 
val of the bunk, 


Held that the land on which the punk 
was built was a “public street”? as de- 
fined by the Act and therefore vested in 
the Corporation under S, 210. Over such 
public street neither the Government nor 
the Corporation has any .right to create 
any obstruction or use it in any fashion 
other than as a public street, The Gov- 
ernment has no competence to create 
any obstruction on the public street or 
deal with it in any fashion which in- 
terferes with the vested right of the 
Corporation insofar as the publie street 
as a street is concerned: nor has the 
Corporation any authority to deal with 
the street other than as a Street. Erec- 
tion of a bunk on a “public street” is 
to put the street to a use other than as 
a street. To authorise such erection is 
not only an interference with the use 
of the street, but an invalid act permit- 
ting the street to be used otherwise than 
as a street. The street has vested in the 
Corporation only qua street and not as 
absolute property. What is vested in 
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the Corporation is not general property 
Or a species of property known to the 
common law, but.a special] property ere- 
ated by a statute and vested in. a cor- 
porate body for public purposes. Such 
vesting enables the Corporation to use 
the street as a street and not for any 
other purpose. AIR 1982 NOC 118 (Ker) 
and (1902) ILR 25 Mad 635 Rel. on. 
(Para 10) 
Apart from the question of vesting 
under S. 210, a public street, cannot be 
used for any purpose other than as a 
street, It is street dedicated to the pub- 
lic. They have the unhindered right of 
passage over it at all times, subject to 
the rules of traffic control. In the ab- 
sence of an empowering statute, the 
Government as owner of the property 
cannot any more than in the case of a 
private owner who has dedicated his 
property to the public, use the street 
otherwise than as a street, (Para_14) 


Even under the Government scheme 
for the disabled the bunks are to be 
built in the vicinity of the main road 
side and not on the road side itself. 

(Para 15) 


The petitioner as the owner of the 
adjoining property `s aggrieved not only 
as owner, insofar as the bunk has dimi- 


_nished the amenities of the property, in- 


cluding its visual amenity, but also as a 
member of the public entitled to protest 
against transgression of the law by the 
publie authorities. He has, as a citizen, 
a rate-payer and a lax-payer, the neces- 
sary locus standi, being sufficiently ag- 
grieved, to maintain the present action. 
Casa law ref. (Para 18) 


Cases Referred: Chronological Paras 
AIR 1982 NOC 118 (Ker): 1982 Ker LT 
133 1, 16, 11 


(1982) 2 WLR 131, Jennings Motors Lid. 
v. Secretary of State for the Environ- 


- ment 6 
ATR 1980 SC 1785: (1980) 3 SCC 614: 
1980 All LJ 896 10 


(1979) AC r (HL), Arsenal Football 
Club Lid. y, Smith (Valuation Officer) 
18 

(1978) AC 435: (1977) 3 WLR 300: (1977) 
3 All ER 76 (HL), Gouriet v, Union 
of Post Office Workers 18 
(1976) 1 WLR 550: (1976) 3 All ER 184: 
74 LGR 464 (CA), Regina v. Greater 
London Counci} Ex Parte Blackburn 
18 
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(1973) QB 629: (1973) 2 WLR 344: (1973) 
1 All ER 689, Attorney-General, Ex 
rel Whirter y, Independent Broadcast- 
ing Authority 18 

(1973) 227 EG 325 (DC), Aston v. Secre- 
‘tary of State for the Environment 6 

(1971) 1 WLR 1112: (1971) 2 All ER 793, 
Petticoat Lane Rentals Ltd, v. Sec- 
‘retary of State for the Environment 
‘ 6, 9 

(1964) 2 QB 362: (1964) 2 WLR 715: 
(1964) 1 All ER 779 (CA), Maurice v. 
‘London County Council 18 

(1920) AC 508 : 89 LJ Ch 417 : 122 LT 
691, Attorney General v. De Keyser’s 


Royal Hote] Ltd. 9 
(1902) ILR 25 Mad 635:12 Mad LJ 37 
10 


(1881) 6 AC 144: 29 WR 685 (HL), Cale- 
donian Railway Co. v. North British 
Railway Co. 18 


K. V. Kuriakose and kK. Surendra 
Mohan, for Petitioner: Advocate General 
(for Nos, 3 and 7), M. P. R. Nair, M. K. 
Chandramohan Das, D, Krishna Prasad, 
V."B, Unniraj (for No. 2), George Var- 
ghese Kannanthanam, P. C. Joseph 
Pazheparambil, P. Jojo Bernard, Abra- 
ham Vakkanal, and Kurian George Kan- 
nanthanam, (for No. 6), for Respondents. 


ORDER :— Ernakulam was once a 
sleepy little town with well maintained 
roads having clean side-walks for the 
pedestrians to walk upon, That was 
when Cochin was Cochin and the gar- 
dens smiled all along the parks, Over 
the years the city has grown many times 
in size and population. The roads with 
gutter everywhere are now crowded 
with vehicles racing against each other; 
and the pavements, with pits and holes 
in the ground and advertisement boards 
hung dangerously iow from the bran- 
ches of trees, have become far too dan- 
gerous for the weary pedestrians to walk 
upon. Many of the roads are poorly lit, 
if lit at ‘all, and it is a common sight to 
see rubbies, sand, bricks, drainage pipes, 
and the like left for months together on 
the sides of the roads all over the city. 
With buses, lorries and cars driven reck- 
lessly at maddening speed; unmindful 
of the pedestrians, the public streets in 
Ernakulam have become far too narrow 
to contro] the traffic. and the police in 
these circumstances look on helplessly. 
To make matters worse bunks of all 
kinds, some on wheels and some with- 
out wheels, somè movables and others 
fixed, some licenced py the Corporation 
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and many not so licenced, have sprung 
up all over the city, An enthusiastie 
young District Collector once decided 
to enforce the law presumably by re- 
course to the provisions of the Ker. Land 
Conservancy Act, 1957 (the ‘“Conser- 
vancy Act”) He ordered the removal 
of the bunks from public streets. This 
was immediately challenged by the 
bunkowners in various writ proceedings, 
My learned brother Chandrasekhara 
Menon J., after g thorough and lucid 
exposition of the relevant law, if I may 
Say so with the utmost respect, disposed 
of the Original Petition upholding the 
jurisdiction of the District Collector to 
order the removal of the bunks, whether 
or not licenced by the Corporation, but 
subject to notices being issued before 
action was taken, This is what he stated 
at the end of his judgment :— 


“I think I should here make it clear 
that it is the duty of the Collector as 
wel] as the Corporation to remove the 
obstruction in the public streets, What- 
ever be the difficulties that may be cau- 
sed to petty traders, the members of the 
public have got a legal right to use the 
foot-paths in an unobstructed manner, 
The Corporation and the Revenue auth- 
orities have a legal duty to see that 
such righ; of the public is maintained 
rey ” (1982 Ker LT 133): (AIR 1982 
NOC 118) (Ker). 


2. The converse is the position in the 
present case. Here the District Collector 
has authorised the construction of bunks 
with a view to handing over the same 
to disabled persons in accordance with 
a scheme adopted by the Government. 
(Exts. R1 and Ri (a)). The bunk in gues- 
tion is the one that was constructed on 
the side of the Durbar Hal] Road in 
fron; of the petitioner’s hote] very close 
to the point at which the road joins the 
Foreshore Road and the Broadway. The 
bunk is right in fron; of the petitioner’s 
compound wall at its western and where 
it touches the adjoining wal] of the 
Kerala State -Electricity Board com- 
pound, In front of the bunk the Durbar 
Hall Road takes a turn leaving a little 
extra space, The petitioner contends 
that the bunk obstructs the front view 
of the petitioner’s hotel, thereby dimi- 
nishing. its amenities and conveniences. 
He says that he is aggrieved by the 
erection of the bunk which covers a por- 
tion of the frontage of his hotel. He has 
pointed out that the bunk has been un- 


1983° ` 
lawfully constructed on publie street 
which is Government property vested 
in’ the Corporation of Cochin under Sec- 
tion 210 of the Kerala Municipa] Corpo- 
rations Act, 1961 (the “Corporations 
Act”), In the Original Petition dated 10th 


June 1982 the petitioner had averred 
that the 1st respondent, the 
District Collector, had no power: 


or authority to sanction the construction 
of a bunk on the Government land in 
question, In the counter-affidavit dated 
23-6-1982, sworn by the 3rd respondent, 
the Tahsildar on behalf of himself and 
the ist respondent, the District Collector, 
it is stated that the cabin is located 
about 33 links away from the border of 
the main road, There is no specific aver- 
ment as to the exact nature of the land 
on which the bunk stands, apart from 
saying that it is Government poramboke 
land. This is significant, because it is 
clear from the averments in the peti- 
tion that the bunk siands on the side of 


the Durbar Hall Road. In the rejoinder 
dated 25-6-1982 filed by the petitioner 
in answer to Ist and 3rd respondents 
counter-affidavit dated 23-6-1982 he spe- 
cifically stated :— 


‘tg It is further submitted that the 
poramboke land in question is vested in 
the Corporation of Cochin under S, 210 
of the Kerala Municipal Corporations 
Act, The impugned action is unauth- 
orised and illega] for want of sanction 
of the Corporation also.” 

The Corporation of Cochin, the 2nd re- 
spondent, in their counter-affidavit dated 
28-6-1982 stated: 

“3. So far as this respondent is con- 
cerned, it is submitted that under Sec- 
tion 210 of the Kerala Municipal Cor- 
porations Act, all public streets in the 
city not reserved under the contro) of 
Central or State Government have vest- 
ed in the Corporation. The Corporation 
is also empowered under Sec. 230 of the 
said Act to remove any encroachment in 
or over any street the control of which 
is. vested in the corporation.” 


Although the respondent-Corporation 
has not specifically and categorically 
stated that the land on which the bunk 
stands is property vested in the Cor- 
poration, that appears to be the implica- 
tion of their averment, In any case they 
have not so far denied . the petitioner’s 
contention that .Sec. 210 of the Corpora- 
tions Act governs the land on which the 
bunk stands. -The. Corporation has fur- 
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ther stated that their permission had not 
been sought before the bunk was con- 
structed. The averment of the petitioner 
as regards the nature of the Govern- 
ment poramboke has not been denied 
by any one of the respondents, Although 
in his rejoinder dateq 25-6-1982 the 
petitioner had specifically referred to 
Sec, 210 as having been attracted to the 
land in question, respondents 1 and 2 did 
not contradict that statement by filing 
an affidavit to that effect, In view of the 
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interim order of stay granted by this 
Court on 11-6-1982 in C. M. P. 
No, 11511/82, the Government Pleader 


requested for an early hearing of the 
O. P. Accordingly the hearing com- 
menced on 6-7-1982. On 7-7-1982 the 
petitioner moved a petition to implead 


the State of Kerala as an additional 
party. Since no additional allegations 
had been made by the petitioner, the 


petition was allowed on 7-7-1982 itself. 
The State is thus impleaded as respon- 
dent No. 7. 


3. At the very outse; of his argu- 
ments the petitioner's counse] Shri K. V. 
K.uriakose laid much stress on the peti- 
tioner’s contention that the land on 
which the bunk has been constructed 
is Government property vested in the 
Corporation of Cochin in terms of Sec 
tion 210 of the Corporations Act, He re- 
ferred to the relevant averments in the 
Origina] Petition as-well’as in the re- 
joinder and pointed out that the speci- 
fic allegation of the petitioner on the 
point, which is a matter within the 
special knowledge of respondents 1 to 3. 
has not been denied by any one of them. 
I then indicated from the Bench that it 
would be open to the Government or its 
officers — particularly respondents 1 
and 3 to specifically deny this allegation, 
if they so desired, and place before me 
whatever record was available in sup- 
port of their stand on the point. I am 
indeed surprised that neither the first 
nor the third nor the seventh respon- 
dent has chosen to file an affidavit on 
the question of vesting or produce any 
supporting document, J should have ex- 
pected them to deny the fact of vesting 
if that was the truth. at the earliest op- 
portunity, No prompting was needed 
for it. Even in the affidavit sworn by the 
lst respondent on 10-7-1982 (filed on 
13-7-1982) there is no whisper on the 
question of vesting, In the circumstan- 
ces, there cannot be any controversy 
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about the nature af the property on 
which the bunk stands. The patitioner’s 
assertion that the bunk has been con- 
structed on Government property duly 
vested in the Corporation of Cochin un- 
der Sec. 216 of the Corporations Act 
stands uncontroverted, and I would 
therefore proceed on that basis. 


4, Further, in the course of the argu- 
ments on 9-7-1982, I suggested to the 
Government Pleader that in the light 
of the various averments, it would be 
proper if the ist or the 3rd respondent 
would file an affidavit on or before 
12-7-1982 Stating whether or act prior 
to or during the pendency of the O. P. 
the bunk has been allowed to be occu- 
pied by any disabled persons or other 
outsiders, and, if so, the names and 
other particulars of the occupants, so as 
to enable the petitioner to impleag them 
in the present proceedings, No such 
affidavit was filed on the 12th or şub- 
sequently. No request was made for 
further time to file any such affidavit. 
The only affidavit that has been filed is 
the one which was sworn by the Ist 
respondent on 10-7-1982 in which he 
has not stated anything on the point. 
The ist respondent has stated that he 
was out of station when the interim 
order of this Court was served at his 
residence on 11-46-1982 and that he did 
not return till the following day, The 
3rd respondent who was admittedly in 
Station at all materia] times did not 
bother to file any fresh affidavit, 


5. In the affidavit sworn by the 3rd 
respondent on 23-6-1982, he states :—~ 


“The interim order of this Hon’ble 
Court was served on the ist and 3rd 
respondents only on the afternoon of 
11-6-1982, As the fst respondent was not 
in station on that date, this respondent 
immediately on receipt of the copy of 
the interim order of this Hon’ble Court 
went to the spot to see that further con- 
struction is stopped, It was then found 
that the construction of the bunk had 
already been Over... prere 7 

{emphasis supplied) 
The 6th respondent in his affidavit dated 
- 23-6-1982 says kat the bunk was donat- 
ed by the Lions Ciub to the Govern- 
ment, These ayerments shew tha: the 
8rd respondent did mot know that the 
construction of tke bunk donated by the 
Lions Club te tke Government yas ever 
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unti} the afternoon of 11-6-1982 when 
he rushed to the spot to stop further 
construction of the bunk in terms of the 
interim order. He then found that the 
construction was over. This shows that 
until the interim order of this Court 
was served on the 3rd respondent and 
until he went to the site no person had 
been allowed to occupy or had in fact 
occupied the bunk. If the facts were 
different, he would have stated so in 
his affidavit of 23-6-1982 itself or at any 
rate subsequently, especially because 
the question began to loom large. The 
silence of the is; respondent on this 
point even in his affidavit of 10-7-1982 
is indeed significant. The only pre- 
sumption that can be reasonably drawn 
from this significant silence on the part 
of respondenis 1, 3 and 7 on this im- 
portani point is that neither the Gov- 
ernment ner their officers have so far 
permitted any persons to occupy the 
bunk and that none has so far occupied 
it with their knowledge and consent, If, 
as a matter of fact, any person has ac- 
tually occupied the bunk during the 
pendency of this O. P, and subsequent 
to the interim order of this Court, that 
occupation would be an invalid and 
improper act, and any person abetting 
such occupation would have acted im- 
properly and in tota] opposition to the 
aisclosure made to this Court by the 
respondenis, Į do not however presume 
such impropriety. I would, on the con- 
trary, presume that the respondents 
have acted legally, properly and in 
good faith and wilh due deferenca . to 
the directions of this Court. In 
the absence of any averment to 
the contrary in any one of the affidavits 
so far filed by the respondents, I would 
take it that the bunk has not been al- 
lowed to be occupied by any person 
eutside the Government and that there- 
fore all the necessary and proper par- 
ties are before this Court, 


ő. It is stated in the counter-afidavit 
dated 23-6-1982 sworn by the 3rd res- 
pondent on behalf of ‘himself and the 
ist respondent, that, in accordance with 
Exts. Ri and Ri (a) scheme, the 6th 
respondent representing the Lions Club, 
Cochin, was allowed by the ist respon- 
dent to construct a bunk on the land in 
question to ba handed ever by the Gov- 
rnment to a disabled person on a rent 
of Rs. 10/- per month which is te be re- 
mitted te the Gayernment, Ia para il 
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of the ceunter-affidavit this is what he 
a at 
tive .the Government Poramboke land 
is peers assigned nor leased out to any 
of the private party. The land and the 
sales cabin put up thereon remains the 
property of Government, The sales cabin 
is owned by Government through the 
instrumentality of the State-owned cor- 
porate body by name Kerala State 
Handicapped Persons Welfare Corpora- 
tion Limited as envisaged in the scheme- 
The bunk is given to a physically handi- 
capped person purely on rental arrange- 
ment, The beneficiary is liable to sur- 
render the sales cabin at any time when 
demanded by Government. The terms 
of the agreement executed by the bene- 
ficiary with Government will clearly 
show that the ownership of the land on 
(sie, and) sales cabin remains with Gov- 
ernment, A pro forma copy of the agree- 
ment is produced herewith and marked 
Ext, R3.” 
(emphasis supplied) 
The recital in Ext. R3 shows that the 
agreement is to be executed between 
“the Governor of Kerala (hereinafter 
called the ‘Government’),........” In the 
schedule to Ext, R3 it is stated that the 
agreement is to be executed by the 
Kerala State Handicapped Persons Wel- 
fare Corporation, Ltd, on behalf of the 
Government of Kerala, The averments 
and Ext. R3 seem to indicate that the 
bunk remains in the ownership of the 
Government notwithstanding the inter- 
vention of the Government, Company. 
They further show that a sum of Ru- 
pees 10/- will be payable to the Govern- 
ment every month as rent by the allot- 
tee of the bunk, viz., the concerned han- 
dicapped person. Although it is averred 
that the poramboke land is ‘neither 


assigned nor leased out” to any private . 


party, there is no doubt that the bunk 
which is a permanent fixture on the 
land by means of a concrete foundation 
is to be leased or licensed to the allot- 
tee, Notwithstanding the averments to 
the contrary, the legal position sought 
to be created by the transaction does 
not seem to be in doubt. That part of 
the land which is absorbed in the struc- 
ture and covered by it is merged in it. 
[per, Widgery, L. J. in Petticoat Lane 


Rentals Ltd, v. Secretary of State for 
the Environment, (1971) 1 WLR 1112, 
and also in Aston v. Secretary, 
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of State for the Environment* 
Dated April 9 1973], The land 
on which the bunk stands as a fixture 
will be the subject matter of a lease or 
licence in favour of the allottee, there- 
by bringing it within the meaning of the 
word ‘assignment? under the Kerala 
Land Assignment Act, 1960, (the ‘Assign~ 
ment Act’). It is however categorically 
stated by the Governmen; Pleader that 
ne provision ef the Assignment Act or 
the Rules, including Rule 24, has been 
invoked, He has also categorically stated 
that the transaction in question does not 
attract the provisions of the Conservancy 
Act or the Rules, 

7. The argument of the Government 
Pleader, (which was supported and sup- 
plemented by the Advocate General who 
appeared and submitted arguments in 
the course of the hearing) is to the fol- 
lowing effect: The land in question is 
Government poramboke land. It has 
no; been vested in the Corporation of 
Cochin. The Government have not leased 
or created a licence in favour of any 
private party. They have only allowed 
the allottee to occupy the bunk on pay- 
ment of rent of Rs. 10/- per mensem. 
The Government can do what they like 
with their own property. The provi- 
sions of the Conservancy Act have no 
application. The petitioner has no locus 
standi as he is not aggrieved by. the pre- 
sence of a bunk in front of his hotel, for, 
the bunk stands on Government pro- 
perty. Counse}] for the 2nd respondent- 
Corporation submits that the Corpora- 
tion has the right to remove any con- 
struction on land vested in the Corpora- 
tion. The bunk stands on a property 
by the side of the publie street, The 
permission of the Corporation was not 
sought for the construction of the bunk. 
The counter-affidavit filed by the 6th 
respondent, on behalf of the Lions Club, 
shows that the Club donated the bunk 
to the Government in response to the 
Ist respondent’s request. The bunk was 
constructed by the Club at the site 
pointed out by the Tahsildar, the 3rd 
respondent, That site was approved by 
the District Collector, the ist respondent. 
The Club proceeded with the installation 
of the bunk only when the approval 
was communicated to them in writing 
by the 3rd respondent. 





*Cited in Jennings Motors Ltd. y, Secre- 
tary of State for the Baye: (1982) 
2 WLR -131, 
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that the proposed transaction petween 
the Government and the allottee is 
neither a lease nor a licence is unsus- 
tainable in view of the fact that allot- 
tee will be in occupation of the land on 
payment of what is called a rent. If the 


amount is received by the Government: 


as rent, it would be a transaction of 
lease. On the other hand if the amount 
were to be considered as a fee it would 
be no Jess than a licence, In either event 
the bunk being a fixture on a concrete 
foundation permanently affixed on land, 
the arrangement falls within ‘the defini* 
tion of an assignment as defined in the 
Assignment Act. Whether or not. it so 
falls within the definition of assignment, 
the occupation of the bunk by a private 


party’ will -beran | occupation’ within’ the- 
’ meaning of the provisions: of the Kerala’ 


Land Conservancy :Act, 1957, and the 
rules made.thereunhder,. . 
9, Sec. 3.0f the 


provides == -> 

“3, Property of Giemnmneni defined. — 
(1) All public roads, streets, lanes and 
paths, the bridges, ditches, dykes and 
fences on or beside the same, the bed of 
the seg and of harbours and creeks be- 
low high water mark, the beds and 


Conservancy . Act 


banks of rivers, streams, irrigation and . 


drainage channels, canals, tanks lakes, 
backwaters and water courses, and all 
standing and flowing water, and all 
lands wheresoever situated, save in so 
far as the same are the property of— 

(a) Jenmies, Wardgars or holders of 
Inams, or 
_(b) persons registered in the revenue 
records as holders of lands in any way 
subject to the payment of land revenue 
to the Government: or 

(co) any other registered holder of 
land in proprietary right; or 

(d) any person holding land under 
grant from the Government otherwise 
than by way of a lease or licence; or 

(e) any person claiming through or 
holding under any of the persons refer- 
red to in cls, (a), (b), (©) or (d), are, and 
are hereby declared to be, the property 
of Government, except as may be other- 
wise provided by any law for the time 
being in force, subject to all rights of way 


and other public rights and to the natu-" 
‘other land: 
customery. rights. 


ral and ‘easernént- rights of ` 
owners and to ‘all 
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legally subsisting. 
` XX XK 


7 


XK KK. KK 
(Emphasis supplied) 
Section 4 W (a) says: 

t4, (1) “Poramboke” defined :— ‘Por- 
amboke’ shal] mean and include un- 
assessed lands which are the přoperty 
of Government under Sec. 3 (1) or (2) 
used or reserved for public purposes or 
for the communal use of villagers such as 
; (a) all public roads, streets, lanes, 
pathways, the. bridges, ditches, dykes 
and fences on or ye the same; 

XK — XX XX 
a ed Ca supplied) 

An NERE is defined under S. 4 (2) 
as :— 

“Occupant shall mean a person ac- 
tually in possession” or occupation of a 
land which is’ fhe “property of Govers 
ment,” 

A person occupying a bunk erected on 
Government: peer is an ` c occupant, 
Sec, :5 says:— 

“5, Lahd which is ‘te cee. of 
Government’ nót. to be occupied without 
petmissión.— 6 

(1) From and after the commencement 
of this Act, it shall not be lawful for 
any person ' to occupy a land 
which is the property of Government, 
whether a poramboke or not without’ 
permission from the Government as may 
be empowered in this behalf. 
‘Explanation.___ For the removal of 
doubts itis hereby declared that the 
erection of any. wall, fence or building: 
or the putting up of any overhanging 
structure or projection (whether on a 
temporary or permanent basis) on or 
over any land aforesaid shall be deemed, 
tọ be occupation of such land. 

(2) Notwithstanding anything contain- 
ed in sub-sec, (1), it shall not be lawful’ 
for any person to erect or cause to erect 
any wall, fence or building or put upor 
cause to put up any over-hanging struc-. 
ture or projection (whether on a tem-, 
porary or permanent’ basis) on or over’ 
any land referred to in sub-sec, (1) ex- 
cept under and in accordance with the. 
terms and conditions of g licence issued ` 
by the Government or such officer of the | 
Government as may be empowered by 
them in this behalf. — 

‘(3)' “Any person desirous of obtaining ' 
a licence referred'-to in sub-sec;-(2) may - 


xK” 
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apply to the 
officer of the Government as 


Covernment or to such 
may bea 


empowered by them in this behalf for- 


an appropriate licence, 
(4) An application under sub-sec, (3) 

shall be in such form and shall contain 

such particulars and shall be accom- 

panied by such fee, as may be prescrib- 

ed by rules made under this Act.” 

o (emphasis supplied} 


This section shows that the land which 
is the property of the Government shall 
not be occupied by any person except 
in accordance with the terms and con- 
ditions of a licence issued by or on’ be~ 
half of the Government, The Explana- 
tion to Sec. 5 (1) is significant. Erection 
of any wall, fence or building or over- 
hanging structure is occupation of the 
land covered by it, The same must be 
the effect if a person is put in occupa~ 
tion of a structure erected by the owner 
of the land. The occupant occupies not 
the structure, but also the land absorb- 
ed and merged in it, [Per Lord Widgery 
C, J., (1971) 1 WLR 1112) (supra).] In the 
present case, even if the structure has 
been constructed by or on behalf of the 
Government, its occupant would occupy 
the land underneath the structure, There 
is no case that any licence has been 
issued in terms of Sec, 5. The definite 
case of the Government as urged be- 
fore me by the Government Pleader and 
the Advocate General, is that the Con- 
servancy Act has not been invoked and 
that it has no application to the facts 
of this case. Assuming that the Conser- 
vancy Act, notwithstanding the Govern- 
ment Pleader’s arguments to the con- 
trary, can be construed to apply to the 
undisputed facts of the case, and assum- 
ing further that Exts, R1 and R1 (a) 
scheme can be so stretched as to consi- 
der them as constituting sufficient licence 
within the meaning of Sec. 5 (2) — al- 
though there is no such contention on be- 
half of the State — even so, for the 
reasons which ï shal] presently show, 
the provisions of Sec. 5 (2) in the pre- 
sent case would not enable the Govern- 
ment or respondents 1 and 3 to con~ 
struct or authorise the construction of a 
. buak or put an allottee in possession or 
occupation thereof, The contention of the 
Government Pleader that, being a Gove 
ernment property, the Government can 
pug a private person in occupation and 
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otherwise 
than in terms of the Assignment Act or 
the Conservancy Act or any other law 
has no substance, Any such argument,! 
in the absence of any evidence of the 
legislative intent to support it in the 
relevant enactment, is totally opposed 
to the principle laid down as early as 
1920 in the well known case of Attorney 
General v. De Keysers Royal Hotel 
Ltd. (1920 AC 508). In that case Lord 
Atkinson rejected the argument urged 
on behalf of the Government that the 
Crown was free to rely on the Royal 
Prerogative and ignore the statutory 
provisions, Lord Atkinson said :— . 


evet when such a statute, expressing 
the will and intention of the King and 
of the three estates of the realm, is pass- 
ed, it abridges the Royal Prerogative 
while it is in force to this extent that 
the Crown can only do the particular 
thing under and in accordance with the 
statutory provisions, and that its prero- 
gative power to do that thing is in 
abeyance, Whichever mode of expres- 
sion be used, the result intended to be 
indicated is, I think, the same — name- 
ly, that after the statute has been pass- 
ed, and while it is in force, the thing it 
empowers the Crown to do can thence- 
forth only be done by and under the 
statute, and subject to all the limita- 
tions, restrictions and conditions by it 
imposed, however unrestricted the Royal 
Prerogative may theretofore have been.” 
(Emphasis supplied) 
In the circumstances, as far as I can- see, 
it is not competent for the State to en- 
ter into any transaction evidencing an 
assignment or permitting an occupation 
of Government property otherwise than 
in terms of the relevant enactment, 


10. In the present case that question 
is academic, for, as I stated earlier, the 
property in question ig not available for 
“assignment” or for permitting “occupa- ' 
tion” as it has always been a vested pro~ 
perty in terms of Sec, 210 of the Cor- 
porations Act, There can be no contro- 
versy on this point in the absence of 
any pleadings to the contrary, There is 
no averment to the effect that the pro- 
perty in question does not satisfy the 
definition of a public street, As stated 
by the petitioner, the land on which 
the bunk has been erected is Govern- 
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ment poramboke land lying on the side 
of the roadway and adjacent to the pro- 
perty owned by the petitioner on the 
south-east and the K. S. E, Board on the 
south-west. Such property comes with- 
in the definition of public street as de~ 
fined under the Corporations Act, Sec 
tion 3 (29) of the Corporations Act de- 
fines a public street as follows:— 


“publie street?’ means any street, road, 
square, court, alley, passage or riding- 
path over which the public have a right 
of way, whether a thoroughfare or not, 
and includes— 

(ay the roadway over any public 
bridge or causeway: l 

(b) the foot-way attached to any such 
street, public bridge or causeway; and 


(c) the drains attached to any such 
street, public bridge or causeway and 
the land, whether covered or not by any 


pavement, veranda or other structure, 


which lies on either side of the roadway 


uv to the boundaries of the adiacent 
property, whether that property is pri- 
vate property or property belonging to 
the Government;” 
(Emphasis supplied) 
This is undoubtedly land lying on the 
southern side of the roadway (the Dur- 
bar Hal] Road), This land lies up to the 
boundaries of the adjacent properties, 
There is' no averment to say that it is 
not so, It is not stated that there is any 
other Government property in the area 
adjacent to which the side land lies. All 
that is stated is that the bunk stands 
about 33 links away from the side of 
the road. But that fact does 
not make it any less a property lying 
on the side of the roadway up to the 
boundaries of other adjacent properties. 
In the circumstances, I hold that the 
bunk has been erected on a “public 
street,” as defined under the Corpora- 
ions Act, That being the position, Sec- 
tion 210 of the Corporations Act is at» 
tracted. It reads :— 
“210. Vesting of 
their appurtenances in corporation, 


public streets and 
All 


public streets in the city not reserved 


under the control of the Central or 
the State Government, with the pave- 
ments, stones and other materials there- 
of, and all works, materials implements 
and other things provided for such 
streets, all sewers, drains, drainage 
works, tunnels and culverts, whether 
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made at the cost of the municipa] fund 
or otherwise, in, along side or under any 
street, whether public or private and 
all works, materialis, implements and 
other things appertaining thereto and 
all trees not being private property 
growing on public streets or by the side 
thereof, shall vest in the Corporation. 
(2) Any property vested in the cor- 
poration under sub-sec, (1) may be used 
by the counci] for any municipa} pur- 
pose and as deemed fit by the council. 
(3) The Government may, by notifica- 
tion, withdraw any such street, sewer, 
drain, drainage work, tunnel, culvert or 
tree from the coniro] of the corpora- 
tion.” 
(Emphasis supplied) 


There is no case that the public street 
in question has been reserved under the 
control of the Central or the State Gov- 
ernment, ‘There is no notification with- 
drawing the street from the control of 
the Corporation, In the circumstances, 
the land in question, being part of a 
“public street” which has not been re- 
served under the control of the Govern- 
ment or withdrawn from the control of 
the Corporation, is clearly vested in the 
Corporation in terms of Sec, 210. Over 
such publie street neither the Govern- 
ment nor the Corporation has any right 
to create any obstruction or use it in 
any fashion other than as a public street. 
The Government have no competence 
ta create any obstruction on the public 
street or deal with it in any fashion 
which interferes with the vested right 
of the Corporation insofar as the public 
street as a street is concern- 
ed; nor has the Corporation any 
authority to deal with the street 
other than as a street, Erec- 
tion of a bunk on a “public street” is to 
put the street to a use other than as a 
street, To authorise such erection is not 
only an interference with the use of the 
street, but an invalid act permitting the 
street to be used otherwise than asa 
street. This is one of the principles laid 
down by this Court in Achuthan y, Dis- 
trict Collector (1982 Ker LT 133): (AIR 
1982 NOC 118) following the dictum of 
the Supreme Court in State of U. P. v. 
Ata Mohd, (1980) 3 SCC 614: (AIR 1980 
SC 1785). The street has vested in the 
Corporation only qua street and not as 
absolute property, What is vested in the 
Corporation is not general property or a 
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species of property known to the com- 
mon law, but a specia] property created 
by a statute and vested in a corporate 
body for public purposes, Such vesting 
enables the Corporation to use the street 
as a street and not for any other pur- 
. pose, 
As stated in S. Sundaram Iyyar v. 
Municipal Council of Madura, (1902) ILR 
25 Mad 635, the Municipal Council 


ENT does not own the soi] from the 
centre of the earth usque ad colum, 
but it has the exclusive right to manage 
and control the surface of the soi] and 
so much of the soil below and of the 
space above the surface as is necessary 
to enable it, to adequately maintain the 
street as a street, It has also a certain 
property in the soil of the street which 
would enable it as owner to bring a 

possessory action agaist trespassers.” 
This observation was quoted with appro- 
val by the Supreme Court in (1980) 3 
SCC 614: (AIR 1980 SC 1785), 


11. Referring to the contention that 
Sec, 210 (2) authorised the Corporation 
to allow construction of bunks on pub- 
lic streets, if the Corporation so decided, 
this Court said in 1982 Ker LT 133 at 
137: (AIR 1982 NOC 118):— 


“It was contended on behalf of tha 
petitioners that because of sub-sec. (2) 
of Sec, 210, which is to the effect that 
any property vested in the Corporation 
under sub-sec. (1) may be used by the 
council, for any municipal purposes and 
as deemed fit by the council, the Cor- 
poration is entitled to construct bunks 
by the road side and on the foot-paths 
and letting out the same is user by the 
council for a municipal purpose or at 
least user as deemed fit by the council, 
In the light of the Supreme Court deci- 
sion there cannot be any doubt that the 
property that is vested in g Municipal 
Council or Corporation is a specia] pro- 
perty created by the statute which is 
vested in it for a public purpose, That 
such property is with the Municipal 
Corporation or Council only as long as 
the street continues as a public way and 
it determines when the street ceases to 
be a way when the right of the Corpora 
tion ceases, The Corporation cannot use 
a public street for a purpose other than 
the purpose for which it has been veste 
ed in it, The municipal purpose or pur 
pose deemed fit by the council in Sec- 
tion 210 (2) has to be construed on the 
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basis of what is vested in the Corpora- 
tion under Sec, 210 (1). It cannot be used 
by the Corporation for any purpose 
other than as a street... 7 ; 

(emphasis supplied) 
This I see as clear authority fop the 
proposition that even the Corporation is 
not competent to allow the erection of 
a bunk or such obstructions on public 
streets, 


12. Although the Government is the 
owner of the property, it is property that 
is vested in the Corporation under Sec- 
tion 210 and the ownership of the Gov- 
ernment is thus subject to and qualified 
by what is vested in the Corporation. 
Any use of the property by the Govern- 
ment inconsistently with the right vest- 
ed in the Corporation is contrary to the 
legislative grant under Sec 210. Re- 
spondents 1, 3 and 7 have thus violated 
the vested right of the Corporation by 
authorising the construction of the bunk, 
To have allowed the construction of the 
bunk, even without seeking the permis- 
sion of the Corporation, was not only 
an invalid act, but a highly improper 
act. The Corporation is an authority en- 
trusted by the legislature with the civic 
responsibility of administering the city 
in terms of the Corporations Act, To 
have constructed or authorised the con- 
struction of a bunk on a public street 
vested in the Corporation was to act 
contrary to the legislative mandate, Any 
such interference is derogatory to civic 
administration, 


13. Even invoking the provisions of 
the Conservancy Act and the Rules, the 
land in question, being vested in the 
Corporation, cannot be allowed to be 
occupied by anybody other than the Cor- 
poration, This is clear from Sec, 3 which 
says :—- 

"e aNd are hereby declared to be 
the property of Government, except as 
may be otherwise provided by any law 
for the time being in force, ...,.....” 


This would imply that the power under 
Sec. 5 of the Conservancy Act is limited 
by any right created under any law for 
the time being in force. In the present | 
case, the property has always been vest- 
ed in the civic administration under the 
Televant enactments in force from time 
to time, f 
14. Apart from the question of vest- 
ing under S, 210 of the Corporations Act, 
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a public street, in my view, cannot be 
used for any purpose other than as a 
street. It is street dedicated to the pub- 
lic, They have the unhindered right of 
passage over it at all times, subject to 
the rules of traffic control, In the ab- 
sence of an empowering statute, the 
Government as owner of the property 
cannot any more than in the caSe of a 
private owner who has dedicated his 
property to the public, use 
the street otherwise than as a street, 


15. The scheme formulated under 
Exts. R 1 and R 1 (a) is for a worthy 
cause and undoubtedly deserves full 
public support, .The scheme must how- 
ever be implemented in accordance with 
the law. The Government have no 
authority to act contrary to the legisla- 
tive mandate or grant in favour of the 
Corporation, The location of the bunks 
as contemplated under the scheme is 
stated to be as follows 2 


“Throughout the State, First stage — 
District Headquarters, Municipal Towns 
etc, in the vicinity of Railway Stations, 
Bus Stations, Main road_side etc,” 

l (emphasis supplied} 


This is a scheme which must be under- 
stood and implemented consistently with 
the law, It only says “in the vicinity of 
esn main road side.” Note the word 
‘vicinity’, The scheme does not say that 
the Jocation should be on the main road 
side, Respondents 1 and 3 misunderstood 
the scope of the scheme when they al- 
lowed the construction of the bunk on 
the main road side itself, I am told that 
another bunk has already been construc- 
ted and commissioned in terms of the 
scheme close to the Law College, Erna- 
kulam, in the “vicinity” of the ‘main 
road side,” but not on the “main road 
side.” It is stated at the bar that it is 
totally outside it, and yet conveniently 
accessible to it. If that were the case, it 
would be perfectly in consonance with 
the scheme and the law. Like bunks, in 
accordance with the law, can of course 
be erected under the scheme. I am per- 
sonally of the view that the Govern- 
ment must erect as many bunks as the 
scheme permits and in accordance with 
the relevant law. But to erect a bunk 
on the side of the roadway which is 
“public street”, as defined under the 
Corporations Act, is to violate the law 
and to act in excess of what is permit- 
. ted or warranted under the scheme, In 
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my view respondents 1 and 3 have acted 
in excess of their authority, 


16. On the facts of this case it is un- 
necessary for me to express any final 
view as to whether or not it is possible 
to construe the scheme in question 
(Ext. R1 and R 1 (a)) as sufficient licence 
in terms of Sec. 5 of the Conservancy 
Act, Nor is it necessary for me to ex- 
press a finaj view as to whether or not 
it is necessary for the Government to 
invoke the provisions of the Conservancy 
Act or the Assignment Act in authoris- 
ing construction of bunks in terms of 
the scheme on Government property 
other than property falling under Sec- 
tion 210 of the Corporations Act, Those 
questions, interesting and important as 
they are, do not require to be conclu- 
sively answered for the purpose of the 
present case, although I have expressed 
my tentative views on them, But I am 
positively of the view that, in respect 
of lands vested in the Corporation as 
“public streets” in terms of S. 210 read 
with S. 3 (29) of the Corporations Act, 
it is not competent either for the Gov- 
ernment or for the Corporation to per- 
mit construction of bunks or like struc~ 
tures which are inconsistent with the 
use of streets qua streets, except in so 
far as specific provisions have been made 
in that behalf under the Act. Since in 
the present case there is no dispute, in 
the absence of any pleading to the con- 
trary, that the land in question is part 
of the public street which has vested 
in the Corporation, the construction of 
the bunk and its continued existence on 
the property constitute violations of the 
legislative mandate contained in S, 210 
and other provisions of the Corporations 
Act. 


17. The Government have _ sufficient 
power under the Conservancy Act, and 
the Commissioner of the respondent- 
Corporation under S. 230 of the Cor- 
porations Act, to remove obstructions 
from public streets, They have not only 
the power, but a statutory duty to do 
SO, 


18. The petitioner is the owner of 
the property adjacent to which the Gov- 
ernment land in question lies, The 
bunk stands in front of the hotel and to 
that extent the view from the rooms of 
his hote] is obstructed. Apart from this, 
as the petitioner’s counsel contends, the 
bunk in so far as it stands in front of 
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the compound wall of the hotel would 
be an obstruction to right of way in the 
event of the petitioner deciding to open 
a gate at that portion of the compound 
wall, The bunk has been erected in 
violation of the law, The transgression 
of the statute has been sanctioned by 
the Government or its officers. The 
bunk is an obstruction to the use of the 
street qua street. It violates the pub- 
‘lie right of user of the public street. 
Any one member of the public offended 
or injured by such transgression of the 
law by or at the mstance of the public 
authorities, can approach the court and 
seek appropriate relief. The petitioner 
as the owner of the adjoining property 
is aggrieved not only as owner, insofar 
as the bunk has diminished the ameni- 
ties of the property, including its visual 
amenity, but also as a member of the 
public entitled to protest against trans- 
gression of the law by the public au- 
thorities. He has, as a citizen, a rate- 
payer and a tax-payer, the necessary 
locus standi, being sufficiently aggrieved, 
to maintain the present action. See the 
principles stated in Attorney-General, 
Ex, rel, McWhirter v. Independent Broad- 
casting Authority (({1973) QB 629, 649); 
Regina v. Greater London Council Ex 
parte, Blackburn ( (1976) 1 WLR 550) 
Gouriet v. Union of Post Office Workers 
(1978 AC 435, 495, 513, 518); Arsenal 
Footbal] Club Ltd, v. Smith (Valuation 
Officer) (1979 AC 1); Maurice y, London 
County Council ( (1964) 2 QB 362); and 
Caledonian Railway Co. y. North British 
Railway Co. ( (1881) 6 AC 114, 125). 


19. Accordingly I declare that the 
bunk in question was constructed on land 
vested in the Corporation of Cochin as a 
public street, and it is liable in law to 
be removed forthwith, 


20. I further declare that it is the 
lega] duty of respondents 1, 3 and 7 to 
take immediate steps under the relevant 
provisions of the Land Conservancy Act 
or any other law to evict any person 
found to be in occupation of the bunk 
and remove the offending structure I 
also declare that the 2nd respondent- 
Corporation is bound to take immediate 
steps in terms of S, 230 and other pro- 
visions of the Corporations Act for the 
removal of the bunk in question. 


21. Accordingly I direct respondents 
1. 2, 3 and 7 to take immediate steps 
according to law to remove the bunk 
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from the Government property which I 
have declared to be at al] material times 
vested in the Corporation. 


22. In parting with this case I wish 
to express my personal hope that the 
bunk which is now ordered to be remov- 
ed will be located by the Government 
as urgently as possible in an appropriate 
place in compliance with the relevant 
law so that the implementation of the 
scheme will not be unduly delayed on 
account of this decision. 


23. The O. P. is allowed in the above 
terms. The parties will bear their re- 
spective costs, . 
Petition allowed. 
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FULL BENCH 


P. SUBRAMANIAN POTI, Ag. C. J. 
GEORGE VADAKKEL AND 

T. CHANDRASEKHARA MENON, JJ. 

Xavier and another, Appellants v. Antony, 
Respondent. 

S. A. No. 967 of 1977, D/- 4-10-1982. 

Kerala Land Reforms Act (1 of 1964) (as 
amended by Kerala Land Reforms (Amend- 
ment) Act (17 of 1972), Section 2 (25), 
ExpIn. ITA — Person’s right as Kuddiki- 
dappukaran has to be determined as on 1-1- 
1970 — Land sold before such date cannot 
be taken into consideration. 


Under the Act there are two classes of 
Kudikidappukars, namely, (i) ‘those who fall 
within the ambit of the main clause’ of Sec- 
tion 2 (25) and (ii) those who ‘come under 
the Explanation’ i.e. Explanation II-A. The 
relevant date for applying the tests stated in 
Explanation II-A for the purpose of deter- 
mining whether a person is or is not a deem- 
ed kudikidappukaran coming under Explana- 
tion II-A is 1-1-1970. Any person who satis- 
fies the requirements mentioned in the body 
of Explanation II-A and does not come with- 
in the purview of the Proviso thereto as on 
1-1-1970 is a kudikidappukaran, no matter 
whether he can claim to be kudikidappu- 
karan as‘defined in the main clause of Sec- 
tion 2 (25) even prior thereto or not. 

(Para 5) 


Thus when a suit was filed against A in 
1964 for eviction he was in possession of 5 
cents of land fit for erecting a homestead 
within the Mattancherry Municipal limits, 
though after the institution of the suit, in 
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1966 he sold the said property and since then 
he had no other land fit for erecting a home- 
stead, and the suit was decreed against him. 


Held that A could claim the benefit of sub- 
sequent legislation, Explanation II-A, only 
from and after 1-1-1970 when it came into 
force, and the availability thereof is to be 
determined with reference to the date and 
no other date. In other words, the facts ob- 
tained on 1-1-1970 govern the application of 
Explanation I-A. (Para 6) 


There is no scope for invoking the doctrine 
of lis pendens, for the subject matter of the 
suit the dwelling house and its site, have not 
been, pendente lite, transferred or sold by A 
or his legal representatives, on whom the A’s 
tights devolved, to anyone. It is essential 
for the application of the doctrine of lis 
pendens, that the property that is transferred, 
should not only be an immovable property 
but also one, any right to which is directly 
and specifically in question in the suit, during 
the pendency of which the transfer is effect- 
ed. No right to the 5 cents of Jand which 
A sold in 1966 was directly and specifically 
in question in this suit, and the immovable 
property the right to which is in question in 
this suit has not been transferred. There- 
fore, the doctrine of lis pendens has no ap- 
plication to this case. (Para 10) 


Cases Referred: Chronological Paras 
AIR 1981 Ker 185: 1981 Ker LT 529 (FB) 

5, 8, 11 
1976 Ker LT 919 (FB) 9, 10, 11 


V. O. John, T. C. George and P. L. Nor- 
bert, for Appellants; T. S. Venķiteswara 
lyer and P. K. Balasubramoniam, for Respon- 
dent. 


GEORGE VADAKKEL, J.:— This is 
an appeal by defendants 3 and 5 against the 
decree allowing their eviction from their 
dwelling house and the site thereof having 
an extent of 34 cents and situate, at the time 
the suit was filed on 25-6-1964, within the 
Mattancherry Municipal limits, and now, 
within the bounds of the Cochin Corporation. 
The question raised is whether the ist defen- 
dant, their father was a kudikidappukaran 
in respect of this house and on his death, 
defendants 3 and 5, are kudikidappukars 
thereof. The lower Courts answered the 
above question in the negative. The reason 
therefor is: at the time the suit was filed the 
ist defendant had 5 cents of land fit for 
erecting a homestead within the Mattancherry 
Municipal limits, though after the institution 
of the suit, in 1966 he sold the said property 
and since, then he had no other land fit for 
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erecting a homestead, nor have defendants 3 
and 5 any other land. 

2. Defendants 3 and 5 contend that they 
are Kudikidappukars falling within Explana- 
tion JI-A to Section 2 (25) of the Kerala 
Land Reforms Act, 1963 (hereinafter, tho 
Act). The argument is that as on 1-1-1970 
with effect from which date the said Ex- 
planation was introduced into the Act as per 
the Kerala Land Reforms (Amendment) Act, 
1972 (Act 17 of 1972), they satisfy the re- 
quirements of the said Explanation, and that 
therefore, they have to be deemed to be 
kudikidappukars. It is not disputed that it 
is so but for the fact that, according to the 
respondent’s learned counsel, this is a case 
falling within Clause (b) of the Proviso to 
Explanation II-A. The only question there- 
fore, that arises for consideration is as to 
whether it is so. 

3. Explanation I-A reads :-— 


“Explanation II-A— Notwithstanding any 
judgment, decree or order of any Court, a 
person, who, on the 16th day of August, 
1968, was in occupation of any land and the 
dwelling house thereon (whether constructed 
by him or by any of his predecessors-in-inter- 
est or belonging to any other person) and 
continued to be in such occupation till the 
Ist day of January, 1970, shall be deemed 
to be a kudikidappukaran; 

Provided that no such person shall be 
deemed to be a kudikidappukaran— | 


(a) in cases where the dwelling house has 
not been constructed by such person or by 
any of his predecessors-in-interest, if-— 

(i) such dwelling house was constructed at 
a cost, at the time of construction, exceeding 
seven hundred and fifty rupees; or 


Gi) such dwelling house could have, at the 
time of construction, yielded a monthly rent 
exceeding five rupees; or 

(b) if he has a building or is in possession 
of any land exceeding in extent three cents 
in any city or major municipality or five 
cents in any other municipality or ten cents 
in any panchayat area or township, either as 
owner or as tenant, on which he could erect 
a building.” 

4. The submission is: on 25-6-1964 when 
the suit was filed the ist defendant had 
ownership over and possession of 5 cents of 
land on which he could erect a building with- 
in the Mattancherry Municipality; we should 
ignore the fact that he sold away the said 
land in 1966 because it is a pendente lite 
sale; so ignored, he had and on his death, 
defendants 3 and 5 have, 5 cents of land 
on which he could have erected, and on his 
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death, they could erect x homestead; hence, 
the case on hand is squarely within the ambit 
of clause (b) of the Proviso and therefore, 
outside the ambit of Explanation H-A. 


5. Explanation II-A was introduced into 
the Act, as already stated, with effect from 
1-1-1970. A Full Bench of this Court con- 
sidered its scope in Velayudhan v. Aishabi, 
1981 Ker LT 529 : (AIR 1981 Ker 185). It 
was held therein that under the Act there 
are two classes of kudikidappukars, namely, 
(i) ‘those who fall within the ambit of the 
main clause’ of Section 2 (25) and (ii) those 
who ‘come under the Explanation’ i.e. Ex- 
planation II-A. See Velayudhan’s case, 
para 36 at p. 541 (of Ker LT) : ( at pp. 195, 
196 of AIR). The relevant date for apply- 
ing the tests stated in Explanation I-A for 
the purpose of determining whether a person 
is or is not a deemed kudikidappukaran 
coming under Explanation [I-A is 1-1- 
1970. Any person who satisfies the require- 
ments mentioned in the body of Explana~- 
tion H-A and does not come within the pur- 
view of the Proviso thereto as on 1-1-1970 is 
a kudikidappukaran, no matter whether he 
can claim to be kudikidappukaran as defined 
in the main clause of Section 2 (25) even 
prior thereto or not. There is no case “hat 
as on 1-1-1970, the ist defendant or defen- 
dants 3 and 5 had any otber land fit for 
erecting a homestead. It is not possible to 
ignore the sale by the ist defendant in 1966 
of the 5 cents of land he had, though that 
sale was subsequent to the filing of the suit. 
This is simply because the question for con- 
sideration is as to whether as on 1-1-1970 one 
satisfies the requirements of Explanation II-A. 


6. It is not contended that if the suit had 
not been filed in 1964, the relevant date with 
reference to which the question of applica- 
tion of Expln. II-A is to be determined is 
1-1-1970 when it came into force, The argu- 
ment is that the suit having been instituted 
in 1964, that suit should be tried and decided 
with reference to and taking notice of the 
facts obtained on the date of its institution 
and ignoring the subsequent events. It is 
not an invariable rule that subsequent events 
shall not affect the decision of a case, Very 
often reliefs have to be moulded and some 
times denied because of subsequent events, 
For example it is idle to contend that a suit 
for injunction simpliciter restraining trespass 
on land should be decided with reference to 
the date of its institution and ignoring sub- 
sequent trespass — if the suit is not amend- 
ed it will fail. Whatever that be, so far ag 
this case is concerned, what is to be noticed 
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is the defendants could claim the benefit ofj 
subsequent legislation, Explanation II-A, 
only from and after 1-1-1970 when it came 
into force, and the availability thereof is to 
be determined with reference to that date and 
no other date. In other words, the facts ob 
tained on 1-1-1970 govern the application °" 
Explanation H-A, as stated in the preceding 
paragraph. 

7. We will now advert to another conten- 
tion advanced by the learned counsel for the 
plaintiff-respondent. The argument is: undey 
Clause (b) of the Proviso to Explanation II-A 
a person in possession of a building or of 
land exceeding the extent specified therein 
on which he could erect a building (here 5 
cents) is not a kudikidappukaran; the same 
is the position under Section 2 (25), where- 
under a person who has a homestead or land 
exceeding the extent specified therein (such 
specification is the same) on which he could 
erect a homestead is not a kudikidappukaran; 
the defendants could not invoke S. 2 (25) 
because the Ist defendant had 5 cents of land 
fit for erecting a homestead; therefore, they 
are not entitled to claim a kudikidappu right 
under Explanation II-A. The argument in 
short is that the Proviso to Explanation II-A 
and, at any rate, Clause (b) thereof only 
reiterates the conditions of exclusion con- 
tained in Section 2 (25) and is, in fact, re- 
dundant. According to the learned counsel 
for the respondent, the object of Explana- 
tion II-A is only to dispense with proof of 
permission envisaged by Clauses (a) and (b) 
of Section 2 (25) of the Act. In other words, 
according to him, the requirement mentioned 
in the opening portion of Section 2 (25), 
namely, that the person claiming to be 
kudikidappukaran should neither have any 
homestead nor any land (exceeding the limits 
mentioned therein) on which he could erect 
a homestead, has not only been not dispensed 
with by Explanation II-A, but reiterated. 
Therefore, according to him, in the case of 
one who claims to be a kudikidappukaran 
under Explanation II-A also, unless this con- 
dition is obtained when the action commences 
(herein, suit was instituted on 25-6-1964) he 
would not be a kudikidappukaran, 


8. We do not think that there is any 
merit in the above contention. In Velayu- 
dhan’s case (AIR 1981 Ker 185) (FB) this 
Court examined the legislative history of Ex- 
planation I-A in detail. In view of what is 
said there, it has to be held that Explana- 
tion H-A is a self contained provision, that 
it stands by itself, and that kudikidappukars 
coming thereunder constitute a class by them- 
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selves. Moreover, we should presume that 
the legislature is not guilty of redundancy. 


9. Before the learned single Judge and 
before the Division Bench there appears to 
have been some arguments invoking the 
doctrine of lis pendens. It seems that the deci- 
sion in Mohamed Mytheen v. Sreedharan 
(1976 Ker LT 919) (FB) was relied on in 
support thereof. This necessitated the refer- 
ence, as is seen from the reference orders. 


10. We may at once say that on the facts 
of this case, there is no scope for invoking 
the doctrine of lis pendens or for applying the 
principle stated in Mohamed Mytheen’s case 
(1976 Ker LT 919) (FB), for the subject 
matter of the suit the dwelling house and its 
site, have not been pendente lite, transferred 
or sold by the Ist defendant or his legal re- 
presentatives, defendants 3 and 5, on whom the 
1st defendant’s rights devolved, to anyone, It 
is essential for the application of the doctrine 
of lis pendens, that the property that is trans- 
ferred should not only be an immovable pro- 
perty but also one, any right to which is 
directly and specifically in question in the 
suit, during the pendency of which the trans- 
fer is effected. No right to the 5 cents of 
land which the Ist defendant sold in 1966 
was directly and specifically in question in 
this suit, and the immovable property the 
right to which is in question in this suit has 
not been transferred. Therefore, the doctrine 
of lis pendens has no application to this case. 

11. In Mohamed Mytheen’s case, the de- 
fendants-appellants who claimed kudikidappu 
rights were found to have been inducted into 
the suit property during the pendency of a 
partition-suit concerning that property there- 
fore the transfer of possession of the land to 
the defendants-appellants was held to be 
subject to the decree in the partition-suit, and 
that that decree was stated to be one which 
would bind the defendants-appellants, The 
Full Bench, there, approvingly noticed that 
this Court has consistently taken the view 
that the Act has not abrogated the doctrine 
of lis pendens. It was held therein that the 
transfers in favour of the defendants-appel- 
lants therein who claimed kudikidappu rights 
under Explanation H-A, being transfers 
pendente lite, i. e., during the pendency of the 
partition-suit, are vitiated by lis pendens. The 
Full Bench in Velayudhan v. Aishabi, (1981 
Ker LT 529) : (AIR 1981 Ker 85) refrained 
from expressing any definite opinion on this 
point. We do not think it necessary to ex- 
amine this aspect in this case either, as that 
question is not germane here, 
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12. We allow this second appeal, but in 
the circumstances of the case, without any 
order as to costs. 


13. Counsel for the respondent made an 
oral application for leave to appeal under 
Article 134-A. We see no substantial ques- 
tion of law of general importance which 
needs to be decided by the Supreme Court 
arising in this case. Hence leave declined. 


Appeal allowed. 
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V. KHALID AND 
G. BALAGANGADHARAN NAIR, JJ. 
Dr. A. K. Sabhapathy, Petitioner v. State 
of Kerala and others, Respondents, 
O. P. No. 3864 of 1981-C, D/- 14-10-1982. 


(A) Constitution of India, Article 226 — 
Writ petition challenging order dated 4-5-1977 
Presented on 25-6-1981 — No one to be affect- 
ed by invalidation of order present before 
Court — Petition, held, was not maintainable 
not only on ground of being belated. but also 
on ground of absence of persons to be affect- 
ed on party array. (Para 8) 


(B) Travancore-Cochin Medical Practi- 
tioner’s Act (9 of 1953), Section 38 Proviso 
— Validity — Not violative of Article 14 of 
Constitution on ground of arbitrariness. 
(Constitution of India, Art. 14), 


Section 38 prevents a homeopathic practi- 
tioner to practice allopathic medicine unless 
he is also a registered practitioner of that 
medicine. This embargo is whittled down 
by the first proviso. This proviso gives the 
Government ‘power by issuance of a Notifica- 
tion in the Gazette, to exempt class or classes 
of persons from the rigour contained in Sec- 
tion 38. (Para 14) 


It may be that proviso to Section 38 does 
not contain any built-in-safeguards or guide- 
lines for its exercise. But the authority who 
is to exercise power under this proviso is the 
Government. Court will have to assume, as 
is usually done in such cases, that this power 
will be exercised by the Government only 
with extreme caution and care, The counter- 
affidavit filed by the Government contains 
sufficient averments that it was after deep 
study or the course of study of the Bihar 
D. M. S. holders and after consultation with 
the concerned authorities that the impugned 
Notification exempting them from the provi- 
sions of the Act was issued. Thus in ths 
proviso there is no conferment of an arbi- 
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trary power on the Government. The fact 
that the power vests in. the Government 1s it. 
self a sufficient safeguard. Hence the pro- 
viso cannot be said to be violative of Art. 14 
on the ground of arbitrariness. (Para 14) 


Medical Council Act (102 of 1956), 
me 15 — Travancore-Cochin Medical 
Practitioners’ Act (9 of 1953), Sections 38 
Proviso and 47 — Provisions of Section 15 
of Central Act and Section 3 of T. C. Act 
whether repugnant — Repugnancy between 
two Acts — Duty of Court. (Constitution of 
Indian, Art. 254, Sch. 7, List 3, Item 26). 


On the question of repugnancy between 
two Acts the Courts will always lean in 
favour of a co-existence between the two 
Acts unless there is a clear and direct in- 
consistency between the Acts. The same is 
the position when an apparent inconsistency 
is not one which is absolutely irreconcilable 
and the third condition is that the in- 
consistency between the two Acts should be 
of such a nature that compliance with one 
would be impossible without disobeying the 
other. AIR 1979 SC 898, Foll. (Para 13) 

The T. C. Act and the Central Act cover 
the same field and are legislations on Item 26 
of List III of the Seventh Schedule of the 
Constitution. The Central Act does not lay 
down any qualification for registration. All 
that Section 15 says is that a person whose 
name is not seen in the State Register shall 
not practice medicine, The proviso to Sec- 
tion 38 of T. C. Act does not in terms say 
that a person whose name is not on the rolls 
of the State Register in one system can prac 
tice another system. The proviso only ex- 
- empts practitioners who want to practice one 
system without being in the concerned list 
from the operation of Section 38. Neither 
the Central Act nor the T. C. Act contains 
any provision which prohibits a person who 
satisfies the authorities that he possesses the 
requisite qualification to practice two systems 
from getting enrolled on two State rolls. If 
that is so, a practitioner can be a registered 
practitioner in two registers. The Central 
Act does not place an embargo on a State 
from recognising qualifications for the pur- 
poses of two systems, due regard being given 
to the course of study and subjects taught, 
for such qualification. If that is possible, 
nothing prevents a State Government from 
permitting a practitioner to be on two rolls. 
Such a situation appears to be what Sec. 47 
of the T. C. Act contemplates. The effect 
of this section is not conferment of power 
on the Government to permit enrolment of 
persons who satisfy it of having secured 
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qualifications with requisite knowledge and 
skill for the efficient practice of their pro- 
fession, to be enrolled not only in one State 
Register but in more than one, 

(Paras 14, 15) 


While there is some repugnancy between 
the Central Act and the T. C. Act that re- 
pugnancy is not one that is absolutely ir- 
reconcilable. If the respondents (Bihar 
D. M. S. holders) are enrolled both in the 
homeopathic register and the allopathic re- 
gister, a challenge against their practising both 
the systems will not lie. But they are not 
enrolled in the State Register for allopathic 
medicine. If they get themselves enrolled in 
the State register for allopathic medicine, 
they will satisfy Section 15 (2) of the Central 
Act to practice that medicine. In the nature 
of the contentions raised, the Court is not 
therefore inclined to hold either that the first 
proviso to Section 38 is unconstitutional or 
that the impugned notification issued there- 
under exempting the Bihar D. M. S. holders 
from the provisions of that Act is invalid. 
The notification is strictly in consonance with 
the first proviso to Section 38 of the T. C. 
Act. The only safeguard necessary is to ob- 
serve that these respondents can be permit- 
ted to practice allopathic medicine only if 
and when they get themselves enrolled. in the 
State Register for the said medicine. 

(Paras 15, 16) 
Cases Referred: Chronological Paras 
AIR 1979 SC 898 : 1979 Cri LJ 773 13 


K. Chandrasekharan, P. N. Achan, K. 
Vijayan and N. N. Sugunapalan, for Peti- 
tioner; P. V. Cherian (for Nos. 6 and 7), 
Govt. Pleader (for No. 1) and K. S, Raja- 
mony (for Nos. 3 and 4), for Respondents. 

KHALID, J.:— This original petition 
comes before us on a reference by a learned 
Judge of this Court, since the question of 
law involved is important and the impact of 
the decision on it on the medical profession 
would be serious. 

2. The petitioner is a member of the 
Kerala Branch of the Indian Medical As- 
sociation, the Convener of the I. M. A. 
Action Committee for Kerala and the Chair- 
man of the Action Committee for Bihar DMS 
issue. It is in this representative capacity 
that he has approached this Court. 

3. The first respondent is the State of 
Kerala and the 2nd respondent, the Union 
of India. The 3rd respondent represents the 
Bihar D. M. S. holders’ Association of Kerala 
and the 4th respondent is a Bihar D. M.S. 
Holder, awarded by the Bihar State Board 
of Homoeopathic Medicine. Respondents 5, 6 
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and 7 got themselves impleaded since they 
were vitally interested in the outcome of the 
original petition. 


4. By Ext. P-1 dated 8th April, 1975 the 
Registrar of the Kerala University was in- 
formed that the Bihar D. M.S. holders could 
be treated on a par with the integrated 
D. A. M. of Kerala University for continuing 
in the profession only. The D. A. M. holders 
in Kerala, who are diploma holders in the 
integrated medicine from the Government 
Ayurveda College, Trivandrum, had request- 
ed for practising Allopathic course of treat- 
ment and Government issued a notification 
dated 4th May, 1977 Ext. P-2 by which the 
Government granted the request made by the 
Association. This was issued by virtue of 
the proviso to Section 38 of the Travancore. 
Cochin Medical Practitioners’ Act, 1953 (Act 
IX of 1953) for short, the T. C. Act. By 
Ext. P-2, the D. A. M. holders in Kerala 
were permitted to practice in Allopathic 
medicine. The State Government passed an 
order dated 28-9-1978, evidenced by Exhi- 
bit P-3, wherein it was stated that the 
D. M. S. awarded by the Government of 
Bihar will be held to be on par with the 
integrated D. A. M. of the Kerala Univer- 
sity for continuing in the profession only. 
Thereafter the 3rd respondent approached 
the Government with a request for a notifica- 
tion similar to Ext. P-2 in respect of Bihar 
D. M. S. holders’also. This request was re- 
jected by the Government order dated 28-9- 
1978. The request was repeated and the 
Government struck to the stand by rejecting 
the request again by Ext. P-4 dated 20-9- 
1978. The matter was taken up with the 
Kerala University also. The stand of the 
University was that the D. M. S. of Bihar 
University had not been recognised as 
equivalent to Diploma course of Kerala 
University for purposes of higher course of 
studies, Thereafter respondents 3 and 4 filed 
O. P. No. 3661 of 1979 before this Court 
evidenced by Ext. P-6, impugning the order 
of the Kerala University Registrar (Exhi- 
bit P-5), That O. P. was disposed of by this 
Court by Ext. P-7 judgment with a direction 
to the first respondent to re-consider the ques- 
tion raised by the petitioner in their two re- 
presentations and to pass appropriate orders. 
The State Government pursuant to the 
directions by this Court issued a Notification, 
Ext. P-8, dated 13-4-1981 in exercise of the 
powers contained in the first proviso to Secs 
tion 38 of the T. C. Act, exempting Bihar 
D. M. S. holders from the provisions of that 
Act. The present O. P. is filed to strike 
down the first proviso to Section 38 of the 
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T. C. Act as unconstitutional and to quash 
Exts. P-2, P-3 and P-8 orders. 


5. The grounds urged in support of the 
contention of the petitioner are as follows, 
The medical practice and other professions 
are covered by Entry 26 in List If of the 
Seventh Schedule of the Constitution of 
India. The Indian Medical Council Act, 1956, 
for short the Central Act, passed by Parlia- 
ment covers this field. Section 15 of the 
said Act refers to the right of persons pos- 
sessing qualifications in the Schedules to that 
Act to be enrolled in a State Medical Re- 
gister. Persons who are entitled to practice 
modern medicine and surgery have to be 
enrolled in a State Medical Register. The 
schedules in that Act do not take in Bihar 
D. M. S. Diploma and therefore D. M. S. 
holders are not entitled to practice allopathy, 
The provisions of the T. C. Act can be im- 
plemented only subject to the provisions of 
the Central Act. Ext. P-8 notification issued 
under the first proviso to Section 38 of the 
T. C. Act offends Section 15 of the Central 
Act. The inconsistency between laws made 
by Parliament and by the State Legislature 
is a matter directly covered by Article 254 
of the Constitution of India. When there 
is inconsistency, the State law should yield 
place to the central enactment to the extent 
of repugnancy. The first proviso to S. 38 of 
the T. C. Act, in so far as it is repugnant to 
Section 15 of the Central Act cannot there- 
fore stand. In the absence of previous assent 
of the President, the first proviso to S. 38 
of the Act and Ext. P-8 notification issued 
under it cannot have validity and cannot be 
enforced. The first proviso to Section 38 of 
the T. C. Act does not contain any guidelines 
for its exercise. The proviso is thus arbi- 
trary in nature and hence violative of the 
provisions in Article 14 of the Constitution. 
Exts. P-2 and P-3 are bad for the reason 
that they also offend the provisions contain- 
ed in the Central Act. 


6. In the counter-affidavit filed by ttha 
first respondent, it is stated that the Govern- 
ment was under an obligation for a de nova 
consideration of the request made by the 
3rd respondent since this Court by Ext. P-7 
judgment had directed it to do so. The 
Government felt that it was only just that 
the D. M. S. holders of Bihar should also be 
recognised since the D. A. M. of Kerala 
University was recognised by it. Since the 
D. A. M. holders of the Kerala University 
were permitted to practice modern medi- 
cine, the Government did not see any reason 
why the D. M. S. holders of Bihar should 
not also be permitted to practice modern 
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medicine and exempt them from the opera- 
tion of Section 38 of the T. C. Act. Ext. P-3 
order was passed by the Government after 
mature consideration and in consultation 
with the University of Kerala and the Direc- 
tor of Indigenous Systems of Medicine. The 
Government paid due consideration to the 
allopathic subjects taught for the Bihar 
D. M. S. course. The exemption is limited 
to the practice of profession alone and it is 
not extended to other fields. The first pro- 
viso to Section 38 does not confer any arbi- 
trary power on the Government and it has 
been exercised only with due care and cau- 
tion. It is further reiterated in the counter- 
affidavit that in taking the decision with re- 
gard to holders of Bihar D. M. S. Diploma, 
the Government has been guided by the con- 
tents of the course undergone by them in 
matters like unemployment among medical 
personnel etc. raised in the writ petition. 
Ext, P-2 notification was issued in 1977. The 
belated challenge of the petitioner against 
Ext. P-2 should not be entertained. If that 
be so, there is no reason why Bihar D. M.S. 
holders should be discriminated against the 
D. A. M. holders of Kerala, 


7. In the counter-affidavit filed by the 
respondents 3 and 4, the stand taken by the 
Government has been endorsed. To the 
same effect is the averment contained in the 
counter-affidavit filed by the Sth respondent. 


8 We will first dispose of the challenge 
by the petitioner against Ext, P-2. Ext. P-2 
came into force on 4-5-1977. This writ peti- 
tion is presented on 25th June, 1981. The 
challenge against Ext. P-2 cannot be accept- 
ed not only for the reason that the challenge 
is belated but for the additional and more 
important reason that no one who will be 
affected by the invalidation of Ext. P-2 is 
before this Court. By Ext, P-2, the D. A. M. 
holders of Kerala were exempted by the 
Government from practising allopathic medi- 
cine. In the absence of any such person on 
the party array, it is neither permissible nor 
lawful for this Court to adjudicate upon this 
question in exercise of its jurisdiction under 
Article 226 of the Constitution. We, there- 
fore, decline the relief to quash Ext. P-2 
made by the petitioner in this Original Peti- 
tion. 


9. What then remains is the challenge 
against Exts. P-3 and P-8. In this connec- 
tion, it is necessary to understand the scope 

. of the relevant provisions of the Indian 
‘ Medical Council Act, 1956 and the T. C. Act. 
: Section 2 (£) defines “medicine” as modern 
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scientific medicine in all branches and in- 
cludes surgery and obstetrics but does not 
include veterenary medicine and surgery. 
Section 2 (h) defines “recognised medical 
qualification” as any of the medical qualifica- 
tions included in the schedules. Section 2 (k) 
defines “State Medical Register” as a re 
gister maintained under any law for the time 
being in force in any State regulating the 
registration of practitioners of medicine. This 
original petition and the contentions raised 


‘therein have to be disposed of primarily with 


reference to Section 15 of the Central Act. 
Section 15 (1) of the Central Act reads: 


“15, Right of persons possessing qualifica- 
tions in the Schedules to be enrolled— Sub- 
ject to the other provisions contained in this 
Act the medical qualifications included in the 
Schedules shall be sufficient qualification for 
enrolment on any State Medical Register.” 
Section 15 (2) (b) is also relevant, which is 
extracted : 


“(2) Save as provided in Section 25, no 
person other than a medical practitioner 
enrolled on a State Medical Register.... 


x x x x 
(b) shall practice medicine in any State, 


10. At the outset, we may state that the 
schedule to the Act does not contain any of 
the qualifications in homoeopathy, Ayurveda, 
Unani or Siddha systems. In other words, 
the schedule to the Act concerns itself 
mainly with allopathic medicine. The learned 
counsel for the petitioner submits that this 
Act concerns itself only with modern scienti- 
fic medicine which is the otber name for 
allopathic medicine. It has nothing to do 
either with homoeopathic or other indigen- 
ous systems of medicine, Since respondents 
3 to 7 were not enrolled as practitioners in 
allopathic medicine in the State Medical Re- 
gister, they cannot under Section 15 (2) be 
allowed to practice allopathic medicine in 
Kerala. The exemption granted by Ext. P-8 
notification is thus directly in conflict with 
the mandate contained in Section 15 (2) (b) 
of the Central Act. 


11, The Government Pleader and the 
counsel for respondents 3 to 7 put forward 
a forceful fight to meet this contention say- 
ing that the definition of medicine in Sec- 
tion 2 (f) of the Central Act would take in 
both homoeopathy and indigenous systems of 
medicine, for, it would be devaluing those 
systems to exclude them from the expression 
‘modern scientific medicine’. With this con- 
tention, they plead that if any one of them 
has been enrolled in the State Medical Re- 
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gister, they satisfy the conditions laid down 
in Section 15 (2) (b) which stipulates only 
enrolment in a State Medical Register to 
practice medicine. 


12. This question was debated at the bar 
at some length. This necessitated further 
investigation into this aspect of the case with 
reference to the parliamentary debates when 
this Act was on the anvil, The learned 
counsel for the petitioner made available to 
us the Lok Sabha debates. We have gone 
through the debates fairly in detail. We find 
on a close study of the debates that the 
Indian Medical Council Act concerns itself 
only with the allopathic medicine and the 
modern scientific medicine that is contem- 
plated by it is the allopathic medicine. 
Though the debate contained very valuable 
and useful speeches, trying to place other 
systems of medicines also on equal footing 
as the allopathic medicine, the ultimate result 
that emerges from the discussion is what we 
have indicated above. But this observation 
of ours cannot dispose of this petition. We 
will have still to examine how far the plea 
of repugnancy and the attempt of the peti- 
tioner to defeat the rights of respondents 3 
to 7 could be sustained. 


13. The question of repugnancy came up 
for discussion at the hands of the Supreme 
Court in a large number of cases. We do 
not think it necessary to refer to all of them 
but would rest content by referring to the 
latest pronouncement of the Supreme Court 


reported in M. Karunanidhi v. Union of 
India (AIR 1979 SC 898). In that decision, 
Fazal Ali, J., speaking for the constitution 


Bench observed as follows at page 902 thus: 

“It would be seen that so far as clause (1) 
of Art, 254 is concerned it clearly lays down 
that where there is a direct collision between 
a provision of a law made by the State and 
that made by Parliament with respect to one 
of the matters enumerated in the Concurrent 
List, then, subject to the provisions of 
clause (2), the State law would be void to the 
extent of the repugnancy. This naturally 
means that where both the State and Parlia- 
ment occupy the field contemplated by the 
Concurrent List then the Act passed by Par- 
liament being prior in point of time will pre- 
vail and consequently the State Act will have 
to yield to the Central Act. In fact, the 
scheme of the Constitution is a scientific and 
equitable distribution of legislative powers 
between Parliament and the State Legisla- 
tures, First, regarding the matters contain- 
ed in List I, i.e, the Union List to the 

Seventh Schedule, Parliament alone is em- 
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powered to legislate and the State Legisla- 
tures have no authority to make any law in 
respect of the Entries contained in List I. 
Secondly, so far as the Concurrent List is 
concerned, both Parliament and the State 
Legislatures are entitled to legislate in regard 
to any of the Entries appearing therein, but 
that is subject to the condition laid down by 
Article 254 (1} discussed above. Thirdly, so 
far as the matters in List Ii, i.e., the State 
List are concerned, the State Legislatures 
alone are competent to legislate on them and 
only under certain conditions Parliament 
can do so. It is, therefore, obvious that in 
such matters repugnancy may result from 
the following circumstances :— 


1. Where the provisions of a Central Act 
and a State Act in the Concurrent List are 
fully inconsistent and are absolutely irrecon~ 
cilable, the Central Act will prevail and the 
State Act will become void in view of the 
repugnancy, 

2. Where, however, a law passed by the ` 
State comes into collision with a law passed 
by Parliament on any Entry in the Concur- 
rent List, the State Act shall prevail to the 
extent of the repugnancy and the provisions 
of the Central Act would become void pro- 
vided the State Act has been passed in ac- 
cordance with clause (2) of Art. 254. 


3. Where a law passed by the State Legis« 
lature while being substantially within the 
scope of the Entries in the State List en- 
trenches upon any of the Entries in the 
Central List the constitutionality of the law 
may be upheld by invoking the doctrine of 
pith and substance if on an analysis of the 
provisions of the Act, it appears that by and 
large the law falls within the four corners of 
the State List and entrenchment, if any, is 
purely incidental or inconsequential. 

4. Where, however, a law made by the 
State Legislature on a subject covered by 
the Concurrent List is inconsistent with and 
repugnant to a previous law made by Parlia- 
ment, then such a law can be protected by 
obtaining the assent of the President under 
Article 254 (2) of the Constitution. The re- 
sult of obtaining the assent of the President 
would be that so far as the State Act is con 
cerned, it will prevail in the State and over- 
rule the provisions of the Central Act in 
their applicability to the State only. Such a 
state of affairs will exist only until Parlia- 
ment may at any time make a law adding to 
or amending, varying or repealing the law 
made by the State Legislature under the 
proviso to Art. 254. 

So far as the present State Act is concern- 
ed, we are called upon to consider the varis 
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ous shades of the constitutional validity of 
the same under Art. 254 (2) of the Constitu- 
tion.” 
The discussion is summed up by the learned 
Judge in para 24 of the judgment, which 
reads: 

“Tt is well settled that the presumption is 
always in favour of the constitutionality of 
a statute and the onus lies on the person 
assailing the Act to prove that it is uncon- 
stitutional. Prima facie, there does not ap- 
pear to us to be any inconsistency between 
the State Act and the Central Acts. Before 
any repugnancy can arise, the following con- 
ditions must be satisfied — 

1. That there is a clear and direct incon- 
sistency between the Central Act and the 
State Act. 


2. That such an inconsistency is absolutely 
irreconcilable, 

3. That the inconsistency between the pro- 
visions of the two Acts is of such a nature 
as to bring the two Acts into direct collision 
with each other and a situation is reached 
where it is impossible to obey the one with- 
out disobeying the other.” 


Whe guideline afforded by the Supreme Court 
to consider the question of repugnancy and 
to resolve the said question is seen above. 
\Unless there is a clear and direct inconsis- 
tency between the Acts, the Courts will 
iakways Jean in favour of a co-existence be- 
tween the two Acts. The same is the posi- 
jion when an apparent inconsistency is not 
lone which is absolutely irreconcilable and 
the third condition laid down is that the in- 
consistency between the two Acts should be 
rof such a nature that compliance with one 
bees be impossible without disobeying the 
other. 


14. With these guidelines we will consider 
the provisions of the T. C. Act vis-a-vis the 
Central Act, It cannot be disputed that the 
T. C. Act and the Central Act cover the 
same field and are legislations on item 26 of 
List III of the Seventh Schedule. Sec. 2 (g) 
of the T. C. Act defines ‘practitioner’ as any 
jperson ordinarily engaged in the practice of 
modern medicine or homoeopathic medicine 
or indigenous medicine, as the case may be; 
Section 2 (k) defines “register” as a register 
of practitioners maintained under the Act, 
and S. 2 (l) defines “registered practitioner” 
as a practitioner whose name is for the time 
being entered in a register. Section 23 of 
the T. C. Act deals with eligibility for regis- 
tration; Section 24 about registration fee 
and S. 27 about application for registration. 


A. K. Sabhapathy v. State 


Ker. 29 


Section 28 deals with removal from the regis- 
ters by Council and S. 30 about Annual List 
of practitioners. Section 38 occurring- in 
Part III bears the caption “Medical Practi- 
tioners Generally’ and stipulates that no per- 
son other than those registered under the Act 
shall practice. The first proviso to it is im- 
portant and therefore we read S. 38 with the 
first proviso : . 

“38, No person other than (i) a registered 
practitioner or (ii) a practitioner whose name 
is entered in the List of Practitioners pub- 
lished under S. 30 or (iii) a practitioner whose 
name is entered in the list mentioned in Sec- 
tion 25 shall practice or hold himself out, 
whether directly or by implication, as practis- 
ing modern medicine, homoeopathic medicine, 
or ayurvedic medicine, siddha medicine or 
unani tibbi medicine and no person who is 
not a registered practitioner of any such 
medicine shall practise any other medicine 
unless he is also a registered practitioner of 
that medicine.” 

“Provided that the Government may, by 
notification in the Gazette, direct that this 
section shall not apply to any person or class 
of persons or to any specified area in the 
State where none of the three classes of prac- 
titioners mentioned above carries on medical 
practice.” 

This section thus prevents a homoeopathie! 
practitioner to practice allopathic medicine 
unless he is also a registered practitioner of, 
that-medicine. This embargo is whittled 
down by the first proviso. This proviso gives, 
the Government power by issuance of al 
Notification in the Gazette, to exempt class 
or classes of persons from the rigour con- 
tained in Sec. 38. The attack against this! 
proviso is that it is arbitrary. We will con- 
sider this attack. It is contended that this 
proviso does not contain any built-in safe-, 
guards or guidelines for its exercise. It may, 
appear to be so. But we cannot ignore the 
fact that the authority who is to exercise 
power under this proviso is the Government. 
We will have to assume, as is usually done 
in such cases, that this power will be exer-, 
cised by the Government only with extreme 
caution and care. The counter-affidavit filed 
by the Government contains sufficient aver, 
ments that it was after deep study or the 
course of study of the Bihar D. M. S. holders 
and after consultation with the concerned 
authorities that the Notification was issued. 
We do not find in the proviso a conferment 
of an arbitrary power on the Government. 
The fact that the power vests in the Govern- 
ment is itself a sufficient safeguard. The 
attack on the proviso on the ground of arbi- 
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trariness and violation of Art. 14 cannot be 
sustained. 


15. Now about the scope of the proviso. 
The Central Act does not lay down any 
qualification for registration. All that Sec- 
tion 15 says is that a person whose name is 
not seen in the State Register shall not prac- 
tice medicine. The proviso in question does 
not in terms say that a person whose name 
is not on the rolls of the State Register in 
one system can practice another system. 
The proviso only exempts practitioners who 





want to practice one system without being. 


in the concerned list from the operation of 
Section 38. Neither the Central Act nor the 
T. C. Act contains any provision which pro- 
hibits a person who satisfies the authorities 
that he possesses the requisite qualification 
to practice two systems from getting enrolled 
on two State rolls. If that is so, a practi- 
tioner can be a registered practitioner in two 
registers, The Central Act does not place 
en embargo on a State from recognising 
qualifications for the purposes of two sys- 
tems, due regard being given to the course 
of study and subjects taught, for such 
qualification, If that is possible, nothing 
prevents a State Government from permit- 
ting a practitioner to be on two rolls. Such 
a situation appears to be what S. 47 of the 
T. C. Act contemplates. It would be useful 
to read Sec. 47 of the T. C. Act in full: 


“47. If it shall appear to the Government, 
on the report of the appropriate Council or 
otherwise, that the course of study and ex- 
aminations prescribed by any of the medical 
schools or colleges or bodies conferring the 
qualifications described in the Schedule are 
not such as to secure the possession by per- 
sons obtaining such qualifications of the re- 
quisite knowledge and skill for the efficient 
practice of their profession, or if it shall ap- 
pear to the Government, on the report of 
the appropriate Council or otherwise, that 
the course of study and examinations pre- 
scribed by any medical school or college or 
body conferring a qualification not entered 
in the schedule are such as to secure the 
possession of by persons obtaining such 
qualification of the requisite knowledge and 
skill for the efficient practice of their profes- 
sion, it shall be lawful for the Government, 
from time to time, by notification in the 
Gazette, to direct that the possession of any 
qualification entered in the schedule shall not 
entitle any person to registration under this 
Act, or to direct that the possession of any 
qualification not entered in the schedule shall, 
subject to the provisions of this Act, entitle 
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a person to be so registered, as the case may 
be, and the schedule shali thereupon be 


deemed for all purposes to be altered ac- 
cordingly.” 


This section states, among other things, that 
if the Government is satisfied that the course 
of study and examinations prescribed by any 
medical school or college, though not enter- 
ed in the schedule are such as to secure the 
possession by persons obtaining such quali- 
fications of the requisite knowledge and skill 
for the efficient practice of their profession, 
such persons can be permitted to be regis- 
tered by the issuance of a notification in the 
Gazette. The effect of the section, as we 
see it, is the conferment of power on the 
Government to permit enrolment of persons 
who satisfy it of having secured qualifica- 
tions with requisite knowledge and skill for 
the efficient practice of their profession, to 
be enrolled not only in one State Register 
but in more than one. If respondents 3 to 
7 are enrolled both in the homoeopathic 
Tegister and the allopathic register, a chal- 
lenge against their practising both the sys- 
tems will not lie. But they are not enrolled 
in the State Register for allopathic medicine, 
What falls for consideration is whether in 
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the absence of their names in the allopathic 


register the petitioners claim to quash Exhi- 
bit P8 notification should be granted or not. 


16. While we see that there is some re- 
pugnancy between the Central Act and the 
T. C. Act in our view that repugnancy is 
not one that is absolutely irreconcilable. If 
respondents 3 to 7 get themselves enrolled 
in the State Register for allopathic medicine, 
they will satisfy S. 15 (2) of the Central Act 
fo practice that medicine. In the nature of 
the contentions raised, we are not therefore 
inclined to hold either that the first proviso 
to Sec. 38 is unconstitutional or that the 
notification Ext. P8 issued thereunder is in- 
valid. The notification is strictly in conso- 
nance with the first proviso to Section 38 of 
the T. C. Act. The only safeguard necessary 
is to observe that respondents 3 to 7 can be 
permitted to practice allopathic medicine 
only if and when they get themselves en- 
rolled in the State Register for the said medi- 
cine, The first respondent appears to be in- 
terested in giving due encouragement both 
to the Ayurvedic medicine and homoeopathic 
medicine, as is seen in its counter-affidavit. 
We are sure that when applications are made 
by respondents 3 to 7 to be enrolled in the 
allopathic register, they would be considered 
in the spirit of the averments contained in! 
the counter-affidavit, 
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17. For the foregoing reasons, we hold 
that the writ petitioner is not entitled to 


succeed. O. P. fails and is dismissed. No 


costs, 


Before parting with this case, we wish to 
express our concern at the undue attraction 
that the allopathic system invites at the hands 
of persons practising homoe and other in- 
digenous systems of medicine and indirectly 
down-grading their own systems. No sys- 
tem can claim superiority over other systems. 
Each system has its own peculiarities, effi- 
caciousness and healing powers. Ayurvedic 
system is ancient. Nature has provided in- 
digenous herbs with power to heal dreadful 
diseases. It is want of research that has 
stunted the ayurvedic system. Equally so 
the Unani and other indigenous systems. 
Homoeopathy also has its own efficacy. Un- 
due attraction for allopathy that the other 
systems display may in due course destroy the 
systems which were in vogue for centuries. 
We hope and wish that the Government will 
give due encouragement to the indigenous 
systems of medicine and not allow them to 
die out because of negligence and  indiffer- 
ence, 

Petition dismissed. 


AIR 1983 KERALA 31 
P. SUBRAMONIAN POTI, Ag. C. J. AND 
U. L. BHAT, J. 
N. P. Purushothaman and others, Peti- 
tioners v. State of Kerala and others, Re- 
spondents. l 


O. P. Nos. 3998, 3808 and 4123 of 1982, 
D/- 18-8-1982. 


(A) Kerala Education Rules (1959), Chap- 
ter V, R. 2 (5) and Proviso thereto (added 
on 19-8-1981) — Opening new schools and 
upgrading existing ones — Final list — 
Review by Government -— Justiciable — 


(Administrative Law —- Justiciability of 
administrative order). (Constitution of 


India, Art. 226). (Education — Recognition 
of schools). 


Once a final list giving permission to open 
new schools in particular areas or upgrading 
existing schools is published, the Govern- 
ment can review the final list only if it is 
satisfied that any of the conditions laid down 
in the first proviso to sub-rule (5) of R. 2 
exists. The review order passed under the 
first proviso is justiciable and the Court is 
competent to examine whether the Govern- 
ment was satisfied on the existence of one 
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or the other of the grounds laid down in the 
First Proviso to justify the modification of 
the order; whether the Government adverted 
to the existence of material that would be 
relevant in that context and further whether 
the order impugned shows that it was on the 
basis that it was on satisfaction of such 
ground or grounds that Government reviewed 
its earlier order. (Para 10) 


In the instant case a common review order 
was passed by the Government giving a list 
granting permission to open schools in dif- 
ferent areas in the State and upgrading some 
schools. The order did not~ reveal whether 
any grounds were taken into consideration 
or the material on the basis of which the 
Government arrived at the conclusion. 

Held that the review order including a 
large number of areas in the State looked 
like the exercise of an original power of pub- 
lishing a final list, and was not in compliance 
with the first proviso to R. 2 (4). 

(Para 11) 

Œ) Constitution of India, Arts, 226, 14 
— Natural justice — Opportunity of hearing 
— Rule requiring opportunity to give repre- 
sentation and not hearing — Notice of hear- 
ing given and some persons heard — Hear- 
ing cannot be refused to others on ground 
that rule does not insist on hearing parties. 
(Administrative Law — Opportunity of hear- 
ing); (Kerala Education Rules (1959), R. 2 (5), 


Second Proviso). (Para 12) 
Cases Referred: Chronological Paras 
1980 Ker LT 264 10 


1976 Ker LT 125: (1976) 2 Lab LJ 108 10 
AIR 1975 SC 550:1975 Cri LI 446 10 
AIR 1974 SC 2249 10 


C. P. Sudhakara Prasad, K. V. Prakash, 
P. K. Kesavan Nair, K. N. Narayana Pillai 
and P. G. Parameswara Panicker, for Peti- 
tioners; M. I. Joseph, Kurian Joseph, Jacob 
Murikan, Joseph Vithayathil and Joseph J. 
Thorattil, for Respondents. 

SUBRAMONIAN POTI, Ag. C. J.:— 
Chapter V of the Kerala Education Rules, 
1959 embodies rules for the regulation of 
opening and recognition of schools. New 
schools are to be opened and existing schools 
are to be upgraded only pursuant to orders 
on application made for that purpose under 
R. 2A of Chap. V. That rule will arise for 
application only after the Director of Public 
Instruction publishes a final list of areas 
where new schools are to be opened or exist» 
mg schools are to be upgraded under sub- 
rule (4) of R. 2 of Chap. V. The procedure 
for determining tbe areas where new schools 
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are to be opened or existing schools up- 
graded is that laid down by R. 2 of the 
tules. The Director is to prepare a report 
indicating the localities where new schools 
are to be so opened or the existing schools 
upgraded taking into account various mat- 
ters such as the educational needs of the 
locality with reference to the habitation and 
backwardness of the area, the distance be- 
tween the existing schools, the strength of 
the several standards and other matters rel- 
evant and necessary in that connection. 
The preliminary list is published calling for 
objections and after receipt of such objec- 
tions the Government determines the areas 
where new schools are to be opened or exist- 
tng schools upgraded. Sub-rule (5) of R. 2 
as it stood prior to its amendment effective 
from 19th Aug., 1981 provided that no ap- 
peal or revision shall lie against the final list 
published by the Director under sub-rule (4) 
of R. 2 and that meant that the list became 
final when once it was published. There 
was no provision enabling Government to 
reopen such list suo motu or on application 
by any person. By the amendment of 
19th Aug., 1981 two provisos were added 
which provisos read: 


“Provided that the Government may either 
suo motu or on application by any person 
objecting to the list published by the Director 
under sub-rule (4) made before the expiry 
of thirty days from the date of such publi- 
cation, review their order finalising such list 
and make such modifications in that list as 
they deem fit by way of additions or omis- 
sions, if they are satisfied that any relevant 
ground has not been taken into consideration 
or any irrelevant ground has been taken 
into consideration or any relevant fact has 


not been taken into account while finalising 
the said list: 


Provided further that no modification 
shall be made under the preceding proviso 
without giving any person likely to be affect- 
ed thereby an opportunity to make represen- 
tations against such modification.” 


The first proviso enables the Government to 
review their order finalising the list. In 
order to make modifications in that list by 
way of additions or omissions the Govern- 
ment must be satisfied: (1) that any relevant 
ground has not been taken into consideration 
or (2) any irrelevant ground has been taken 
into consideration or (3) any relevant fact 
has not been taken into account while final- 
ising the said list. The second proviso is a 
provision relating to the procedure for 
review, namely that no modification shall be 
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made without the person likely to be affected 
being given an 2pportunity to make repre- 
sentations against such modification. 

2. While the provision that there shall 
be no appeal or revision against the Govern- 
ment Order continues to operate even after 
the amendment the provisos only provide 
for a right of review in the Government and 
that too to a limited right confined to cases 
where one or other of the three circumstances 
mentioned in the first proviso exists. 

3. In the three cases before us we are 
concerned with the exercise of the power of 
review by the Government after the amend- 
ment came into force. In O.P.N0.3998/82 
the complaint by the petitioner who is the 
Manager of the A. B. Vilasom High School 
at Aryakkara within the Muhamma Panchyat 
concerns the sanction given to the 4th respon- 
pondent for opening a new High School at 
Muhamma. That happened to be sanction- 
ed under the following circumstances. {fn 
the preliminary list published by the Director 
of Public Instruction of the areas of new 
schools for the year 1981-82 Aryakkara and 
Muhamma, both within the Muhamma Pan- 
chayat were shown. This preliminary list 
dated 1-6-1981 was objected to on the ground 
that Muhamma and Aryakkara are practical- 
ly one and the same place. After consid- 
ering such objections the Director of Public 
Instruction, the 2nd respondent, on the basis 
of orders by the Government published a 
final list along with the notification dated 
31st July, 1981 showing only Aryakkara as 
the place where a new school was to be 
opened/existing school upgraded. Pursuant 
to this when applications were invited the 
petitioner made his application whereupon 
a High School was sanctioned to the Aryak- 
Yogam. 
The school is said to have started function- 
ing from 1-6-1982 pursuant to that sanction. 
But it appears that in the meanwhile the 
4th respondent, had filed a petition for 
review of the notification dated 31-8-1981 
inasmuch as Muhamma which was also a 
place included in the preliminary notification 
had been omitted in the final notification, 
This review petition was considered by the 
Government along with several other review 
applications in respect of several other 
places. We say so because we find a com- 
mon order being. passed by the Government, 


Ext. PS dated 18-2-1982 being the copy of | 


that order. This common order purported to 
deal with all the review applications at one 
stroke and as a consequence it listed a num- 
ber of areas shown in Appendices I to III of 
that order as additions to the areas in the 
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AIR 1983 MADHYA PRADESH 1 
G. P. SINGH, C. J. AND 
B. C. VARMA, J. 


Hamidullah Khan, Jabalpur, Petitioner vV. 
The Chairman, Madhya Pradesh Electricity 


Board, Rampur, Jabalpur and others, Re- 
spondents, 
Misc. Petn. No. 564 of 1981, DI- 22-7- 


1982. 

Electricity Act (9 of 1910), Ss. 26 (4) Pro- 
viso, 26 (6), 24 (1), Sch. VI (3) — Removal 
ef meters and installation of check meter 
by Board on ground of non-recording of 
consumption correctly, by meters — Disputes 
trot referred to Electrical Inspector — Revis- 
ed BiH for five years — Demand illegal — 
Section 24 (1) and Col, VI (3) of Schedule 
not attracted. . : 

Where the Electricity Board unilaterally 
removed the meters and installed a check 
meter, on the ground that the meters in ques- 
tion were not recording the consumption 
correctly and digital figures were found dis- 
turbed without getting the dispute determin- 
ed by the Electrical Inspector, and accord- 
ingly the Board sent a revised bill for five 
years without referring the matter to the 
Electrical Inspector, the demand under the 
revised bill was liable to be quashed. The 
demand so made was clearly illegal for fol- 
lowing reasons. First, the Board removed 
the meters without referring the dispute to 
the Electrical Inspector and contravened the 
Proviso to S$. 26 (4). Secondly, the Board 
itself decided that the meters installed were 
incorrect when such a decision could be 
given . only by the Electrical Inspector. 
Thirdiy, the Board illegally estimated the 
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quantity consumed, as such an estimate could 
be made only by the Electrical Inspector 
under S. 26 (6) and not by the Board uni- 
laterally. Fourthly, the revised bill for a 
period of ‘five years was wholly unjustified 
for even when the matter is referred to the 
Electrical Inspector under S. 26 (6), the re- 
vised estimate could cover only a period of 
six months and not beyond that. (Para 5) 

Further, in such a case, it could not be 
said on the basis of S. 24 (1) that the con- 
sumer should have referred the matter to 
the Electrical Inspector nor could it be said 
that Cl. VI (3) of the Schedule would be 
attracted. Section 24 (1) which empowers 
the Board to disconnect the supply in case 
the consumer neglects to. pay the charges 
can apply only when the bill is sent by the 
Board demanding the charges is valid in 
law. It is in such cases that the Board has 
power to cut off the supply unless the con- 
sumer had made a reference to the Electrical 
Inspector before notice was issued to the 
consumer. However, if the consumer has 
paid the bills in accordance with the meter 
reading and the Board issues revised bills on 
the plea that the meter was not correct which 
fact is disputed by the consumer, it would 
be for the Board to refer the matter to the 
Electrical Inspector for getting a decision 
on the question whether the meter was cor- 
rect and also for getting the quantity of 
energy consumed during the period the meter 
is found to be not correct, estimated. The 
meter reading subject to the decision of the 
Electrical Inspector and in the absence of 
fraud, is conclusive proof of the amount of 
quantity of the electrical energy. consumed. 
This is specifically stated in S. 26 (6). It is, 
therefore, the party who wants to challenge 
the meter reading that has to make the re- 
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ference te the Electrical Inspector. Till the 
Electrical Inspector decides that the meter 
was incorrect, the reading is conclusive and 
final between the parties. Clause VI (3) ef 
the Schedule which is a general provision, 
will have no application to the case in ques- 
tion as specific provisien is made in the Act 
in the form af S. 26 ©. (Paras 6, 7} 
Cases Referred: - Chromelegical Paras 
AIR 1977 All 185.: 1977 Ali LJ 179 7 
AIR 1977 All 460: 1977 Ali LJ 1049 7 


B. D. Jain, for Petitioner; M. L. Jaiswal, 
for Respondenis. 


G. P. SINGH, C. ¥.:— The petitioner is 
a consumer of electricity. He runs an ice- 
factory for which he obtained service con- 
nection No. 303768/9 of 15 Horse Power 
load. By leiter dated 29th June, 1979 (An- 
rexure A) the petitioner was called upon to 
pay Re. 18,123.87, being the revised demand 


for the period from ith Sept., 1974 te June, ' 


1979 on account of charges for consumption 
of electricity as i in letter dated 
30th Tune, 1979 (Annexute R-2). There was 
thereafter a further demand of Rs. 8,113.50 
for the period from June, 1979 to Jan., 1980. 
A consolidated demand of Rs. 26,249.37 was 
then issued which is AnnexureC. On the 
failure of the petitioner to pay this amount, 
proceedings fer recovery ef the demand as 
arrears of land revenue were started. A 
notice was isswed by the Tahbsildar which is 
Annexure E. By this petition under Arti- 
cle 226 of the Constitution, the petitioner 
seeks quashing cf the demands Annexures A 
and C and the notice Amnexure-E. 3 
2. Yt is not in dispute that there was a 
meter installed by the Electricity Board fer 
ascertaining the amount of energy supplicd 
to the petitioner. he meter belonged to the 
Board. ‘The petitioner was paying the biis 
which were sent In accordance: with the 
meter reading. The revised demard cf 
Rs. 18,123.87 for the peried from lith Sept., 
1974 to June, 1979 was issued for the rea- 
sons indicated by the Divisional Engineer in 
his letter dated 30th June, 1979 which is 
Annexure R-2. It is stated therein that 
meters installed in the petitioner’s premises 
were replaced on 31st May, 1978 and 
28th March, 1979 and as they were not re- 
cording the consumption correctly and digital 
figures were found disturbed, a new check 
meter was installed on 31st March, 1979 and 
the billing for the period from llith Sept, 
1974 to Tune, 1979 was revised on the basis 
of consumption recorded by the new meter. 
When the petitioner received the revised 
demand, he gave a reply through his lawyer 
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on 7th July, 1979 which is Annexure-B. In 
this reply, he contended that the meters eag- 
lier installed were not defective and they 
were illegally removed. It was further stat- 
ed that the Board could not make any fe 
vised demand without referring the matte 
to the Electrical Inspector, Learned counsel 
for the petitioner has repeated the same con- 
tentions before us and has argued that in 
the absence of any decision by the Hiectrical 
inspector under S. 26 (6) of the Indian Elec- 


tricity Act, 1910, it was not open to the 
Board to make a revised demand. 
3. Section 26 {1} provides that in the 


absence of an agreement to the contrary, the 
amount of energy supplied to a consumer 
shall be ascertained by means of a correct 
meter and the licensee shall, if required by 
the consumer, cause the consumer to be 
supplied with such a meter. The Board is a 
licencee for purposes of the Act. The meter 
was the property of the licensee. It is the 
duty of the licensee under S, 26 (2) to keep 
the meter correct and in default of doing 
so, the consumer ceases to be liable to pay 
for the hire of the meter for so long as the 
default continues. Section 26 (4) empowers 
the licensee or any person duly authorised 
by the licensee at any reasonable time and 
on informing the consumer of the intention 
to have access to and be at liberty to inspect 
and test and for that purpose, to take off 
and remove any meter. All reasonable ex- 
penses of and incidental to such inspecting, 
testing, taking off and removing, if the meter 
is foued to be otherwise than correct, can 
be recovered from the consumer and where 
any difference or dispute arises as to the 
amount of such reasonable expenses, the 
matter is to be referred to an Electrical In- 
spector whose decision is final. There is, 
however, an important proviso to S. 26 (4) 
which restricts the power to take off or re- 
move the meter if a difference or dispute of 
the nature described ia S. 26 (6) has arisen 
until the matter has been determined as 
therein provided. Section 26 (6) reads as 
follows :— 

“Where any difference or dispute arises aS 
to whether any meter referred to in sub-sec~, 
tion (1) is or is not correct, the matter shall 
be decided, upon the application of either 
party, by an Electrical Inspector; and where 
the meter has, in the opinion of such Inspec- 
tor ceased to be correct, such Inspector shall 
estimate the amount of energy supplied to 
the consumer or the électrical quantity con- 
tained in the supply, during such time, not 
exceeding six months, as the meter shall not, 
in the opinion of such Inspector, have been 
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correct; but save as aforesaid, the register 
of the mefer shall, in the absence of fraud. 
be conclusive proof of such amount or quan- 
fity : 

Provided that before either a licensee oF 
a consumer applies to the Electrical Inspector 
under this sub-section, he shall give to the 
other party not less than seven days’ notice 
of his intention so to do.” 


There is an explanation contained in Sec. 26 
which says that a meter shall be deemed to 
be correct if it registers the amount of 
energy supplied, or the electrical quantity 
contained in the supply, within the prescrib- 
ed limits of error. 


4. A reading of S. 26 (6) makes it clean 
that a dispute whether a meter is correct or 
incorrect can be resolved only by the Elec- 
trical Inspector. The Electrical Inspector 
can be moved for this purpose by either the 
consumer or the Board. In case the In- 
spector finds that the meter was not correct, 
he has further to estimate the amount of 
energy supplied to the consumer during the 
period in the opinion of the Inspector the 
meter was not correct but not exceeding six 
months. In case of a dispute relating to the 
correctness of the meter, the Board cannot 
even remove the meter fill the dispute is 
decided by the Electrical Inspector. Tits, 
as earlier noticed, is specifically provided in 
the proviso to S. 26 (4). Section 26 (© 
further declares that except. as provided 
therein, the register of the meter shall, in 
the absence of fraud be conclusive proof of 
the amount or quantity of the electrical 
energy supplied to the consumer. ‘ 


5. The Board, in the instant case, uni- 
laterally removed the meters and installed a 
check meter. The case of the Board was 
that the meters earlier installed were not re 
cording the consumption properly for the 
actual energy availed of by the petitioner 
and the digital figures were disturbed. The 
dispute, therefore, related to the correctnesa 
of the meters and the Board could not have 
removed the meters without getting the dis- 
pute determined by the Electrical Inspector. 
Even after removal of the meters and in- 
stallation of a check meter, the Board did 
not make any reference to the Electrical In- 
spector.. The Board sent a revised bill foy 
five years i.e. for the period from 11th Sept., 
1974°to Tune, 1979, The demand so made 
was clearly illegal for various reasons, 
First, the Board removed the meters without 
referring the dispute about the correctness 
of the meters to the Electrical Inspector and 
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contravened the proviso to S 26 ().. Se-, 
condly, the Board itself decided that the, 
meters installed were imcomect when such a 
decision could be given only by ths Electri, 
cal Inspector. Thirdly, the Board _ illegally, 
estimated the quantity cotsumed for the, 
period during which, according to the Beard,’ 
the meters installed were mot giving comet; 
reading. Such an estimate could be mads, 
oniy by the Electrical Inspector under Sec- 
tion 26 (6) and not by the Board unilateral, 
ly. Fourthly, the revised bill for a period, 
of five years was wholly unjustiied for even. 
when the matter is referred to the Electrical] 
Inspector, under S. 26 (6), tire revised estim 
mate can cover only a period of six months 
and not beyond fhat. 


& The learned counsel appearing for the 
respondents drew our aftenfion to Section 24 
and submitted that it was for the petitioner 
fo make a reference to the Electrical In- 
spector in case he disputed the revised bill 
issued by the Board. Section 24 (t) provides ` 
that where any person neglects to pay any 
charge for energy or any stim other than a 
charge for energy due from him to a licensee 
in respect of the supply of energy fohim, the 
licensee may, after giving not less than seven 
clear days’ notice in writing to such person 
and without prejudice to his right to recover 
such charge or other sum by suif, cut off the 
supply and may discontinue the supply until 
such charge or other sum, fogether with any 
expenses incurred by him in cutting off and 
reconnecting the supply are paid but no 
longer. Section 24 (2) then provides that 
where any difference or dispufe which by or 
under this Act is required ta be determined 
by an Electrical Inspector has been referred 
to the Inspector before motice has been 
given by the licensee, the licemsee shall not 
exercise the powers conferred by this section 
until the Inspector has given his decision. 
Now, S. 24 (1) which empowers the Board 
to disconnect the supply in case the consu- 
mer neglects to pay the charges can apply 
only when the bill issued by the Board 
demanding the charge is valid in law. It is 
in such. cases that the Board has power to 
cut off the supply unless the consumer had 
made a reference to the Electrical Inspector 
before notice was issued to the consumer. 
The correct position may be explained by 
taking two examples. Ifthe Board makes a 
demand in accordance with the meter read- 
ing, the demand would be valid. Hf im such 
a case, the consumer disputes the correct- 
ness of the meter, he cannot stop fhe Board 
from disconnecting the supply unless before 
the issue -of the notice, he had referred the 
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dispute to the Electrical. Inspector, How- 
ever, if the consumer has paid the bilis in 
accordance with the meter reading and the 
Board issues revised bills on the plea that 
the meter was not correct which fact is dis- 
puted by the consumer, it would be for the 
Board to refer the matter to the Electrical 
Inspector for getting a decision on the ques- 
tion whether the meter was correct and also 


for getting the quantity of energy consumed: 


during the period the meter is found to be 
not correct estimated. The meter reading, 
subject to the decision of the Electrical In- 
pector and in the absence of fraud, is con- 
clusive proof of the amount of quantity of 
the electrical energy consumed. This, as 
earlier noticed, is specifically stated in Sec- 
tion 26 (6). It is, therefore, the party who 
wants to challenge the meter reading that 
has to make the reference to the Electrical 
Inspector. Till the Electrical Inspector 
decides that the meter was incorrect, the 
reading is conclusive and final between the 
parties. It is true that it is provided in 
Section 26 (6) that either party can refer a 
dispute to the Electrical Inspector but a 
party who accepts the meter reading as cor- 
rect need not do so. It is the party who 
disputes the meter reading that must go to 
the Electrical Inspector for in the absence 
of a contrary decision by the Electrica] In- 
spector, the meter reading is conclusive. If 
a bill is issued on estimate basis on the 
ground that the meter was incorrect without 
having that matter decided by the Electrical 
Inspector, the bill itself would be bad and 
invalid in Jaw and non-payment of such a 
bill cannot authorise the Board to disconti- 
nue energy under S. 24. 


7. The learned counsel for the respon- 
dents also referred to us Clause VI (3) of 
the Schedule to the Act which reads as fol- 
lows :— 


“Where any difference or dispute arises as 
to the amount of energy to be taken of 
guaranteed as aforesaid, or as to the cost of 
any service-line or as to the sufficiency of 
the security offered by any owner or occu- 
pier or as to the position of the meter board 
or as to the improper use of energy, oF as 
to any alleged defect in any wires, fittings, 
works or apparatus or as-to the amount of 
the expenses incurred under the third’ pro- 
viso the sub-clause (1}, the matter shall be 
referred to an Electrical Inspector and 
decided by him.” 


The learned counsel argued on the basis of 
the aforesaid provision that the licensee 
should have made a reference to the Electri- 
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cal Inspector. Now, clause VI (3) of the 
Schedule will not apply to a dispute for 
which a specific provision is made in the 
Act, The reference of a dispute to the 
Electrical Inspector on the question whether 
a meter is defective is specifically covered 
by the provisions of S. 26 (6). Clause VI (3) 
of the Schedule which is a general provision 
will have no application to a dispute to 
which S. 26 (6) applies. Apart from that, 
clause VI (3) does not say as to which party 
has to apply for a reference to the Electrical 
Inspector. Now, we have already pointed 
out that a meter reading; except in case of 
fraud, is conclusive as provided in S. 26 (6). 
The conclusive nature of the meter reading 
is only subject to the decision of the Electri- 
cal Inspector given on reference under Sec- 
tion 26 (6). It, therefore, stands to reason 
that the person who accepts the meter read- 
ing has not to make a reference to the Elec- 
trical Inspector for the simple reason that 
until the Electrical Inspector has given a 
contrary decision, the meter reading would 
be binding on both the parties. The party 
who challenges the meter reading will have 
to make a reference to the Electrical In- 
spector. 


The learned counsel for the respondents 
relied upon a decision of the Allahabad High 
Court in S. E. Board v. Prakash Talkies, 
AIR 1977 All 460 in support of the submis- 
sion that it was for the petitioner to make 
a reference to the Electrical Inspector and 
the Board was not obliged to make any 
reference to him before sending the revised 
bill. The dispute in that case was not 
covered by S. 26 (6). The dispute in that 
case was that energy supplied for one pur- 
pose had been utilized for another purpose. 
The case of Prakash Talkies, therefore, has 
no bearing on the question before us. The 
case more in point is K. S. Upadhya v. State 
Electricity Board, U. P., AIR 1977 All 185, 
which supports the conclusion reached by 
us. 


8-9. The learned counsel for the 
petitioner has thus succeeded in establishing 
the invalidity of the demand notice Annex.-A. 
He has, however, failed to point out any 
defect with respect to the demand of Rupees 
8,113.50 which is for the period from June, 
1979 to Jan., 1980. 


10. The petition is partly allowed and 
the demand of Rs. 18,123.87 made by the 
Board by Annexure-A is quashed. The 
demand of Rs. 26,249.37 by Annexure-C 
and the notice for recovery Annexure-E for 
the same amount are quashed to the extent 


1983 
of Rs. 18,123.87. The petitioner will get 
costs of this petition. Counsel’s fee Rs. 200/-. 

Security amount be refunded to the peti- 


tioner. 
Petition partly allowed. 


AIR 1983 MADHYA PRADESH 5 
G. P. SINGH, C. J. AND 
B. C. VARMA, J. 
D & H Secheron Electrodes (Pvt) Ltd. 


Indore, Petitioner v. State of Madhya Pra- 
desh and another, Respondents. 


Misc. Petn. No. 924 of 1979, D/- 18-8- 
1982. 
(A} Court-fees Act (7 of 1870), Sch. L 


Art. JA (M. P.) (as amended by Act 24 of 
1975) — Amended Art, 1A Is not ultra vires 
Entry 3 of List 2 of Sch. 7. (Constitution 
of India, Sch. 7, List 2, Entry 3). 

The element of quid pro quo may not be 
possible, or even necessary to be established 
with arithmetical exactitude but it must be 


established broadly and reasonably by the 
authorities who charge the fee that the 


amount is being spent for rendering services 
to those on whom falls the burden of the 
fee. Further, at least a good and substantial 
portion of the amount collected on account 
of fee, may be in the neighbourhood of 
two-thirds or three-fourths, must be shown 
with reasonable certainty as being spent for 
rendering services. (Para 8) 

As, even after making some allowance for 
mistake in the broad estimate at least half 
of the total expenses of administration of 
justice must befor administration of criminal 
‘justice, the State has succeeded in establish- 
ing the correlationship that the amount re- 
covered as court-fee after amendment of 
Art. 1A by Act of 1975, substantially goes 
for meeting the expenses of administration 
of civil justice and that does not go to. 
augment the general revenues of the State, 
Art. 1A as amended by 1975 Act cannot be 
said to be ultra vires. (Para 8) 


(B) Court-fees Act (7 of 1870), Sch. I, 
Art. 1A (M. P.) (as amended by Act 24 of 
1975) — Article 1A is not unreasonable for 
not fixing ceiling on court-fee. (1981) 83 
Bom LR 406, Dissented from. (Constite- 
tion of India, Arf. 14). 

As Art. 1A after the amendment of 1975 
Act retains the slab system with the rate, 
decreasing with each higher slab and pro- 


vides beyond the value of rupees three lakhs, . 
a low fee of Rs. 30/- per thousand the ime 
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position though without any ceiling, cannot 
be said to be unreasonable or unconstitu- 
tional. (1981) 83 Bom LR 406, Dissented 
from. f (Para 12) 
Cases Referred : Chronological Paras 
(1981) 83 Bom LR 406: 1982 Mah LJ 698 


13 
AIR 1980:SC 1008 8 
AIR 1980 SC 2125 14 
AIR 1979 Kant 119 11 
AIR 1973 SC 724: 1973 Tax LR 581 

5, 10, 14 


ILR (1968) 1 Mad 247 : (1968} 1 Mad LJ 37 
f 5 


S. N. Kohli, for Petitioner; A. M. Mathur, 
Advocate General, for Respondents. 

G. P. SINGH, C. J. :— The petitioner has 
filed a suit, being Civil Suit No. 27-A of 
1979, against the Union of India, in the 
Court of the District Judge, Indore, for re- 
covery of Rs. 39,75,168/-. The petitioner 
has paid under protest Rs. 1,28,960/- as 
court-fee on the plaint in the said suit. The 
petitioner’s submission in this petition under 
Article 226 of the Constitution is that the 
Court-Fees (Madhya Pradesh Amendment) 
Act, 1975 (Act No. 24 of 1975), hereinafter 
referred to as the 1975 Act, which has en- 
hanced the court-fee is ultra vires and void. 
If the 1975 Act is declared as void, the peti- 
tioner will be required to pay only Rupees 
18,750/- as court-fee. The petitioner in this 
petition prays for declaration of invalidity 
of the 1975 Act and the refund of excess 
amount of court-fee paid by it under protest 
on the plaint in the suit mentioned above. 

2. The ad valorem court-fee payable in 
Madhya Pradesh before the 1975 Act was 
governed by Art, 1-A substituted in Sch. 1 
of the Court-fees Act by the Court-Fees 


(Madhya Pradesh Amendment) Act, 1966 
(Act No. 12 of 1956), which reads as fol- 
lows :— 
SCHE DULEI 

Number Proper fe 
1-A Plaint, written when the amount Fifty 
statement pleading or value of subject Paise 
a set-off of counter matter in dispute 
claim or memoran- does not exceed 
dum of appeal (not fiverupees. When Fifty 
otherwise provided such amount or Paise 
forin this Act) Pe value exceeds five 
sented to any Civil rupees or part 
or Revenue Court thereof, in excess 
except those mən- of five rupees, up- 
tioned in section 8. to one hundred 

When 

en such One 
amount or value rupee 


exceeds one hund- 
red rupees. for 
‘every ten rupees 
or part thereof, 
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rupsas”, “Thirty 
in excess of ong seven rupees and 
hundred rupegs paise”, 
ap to one hoe y rupees”, 
When Pees. Tea rupees”, the 
fhen 
amount or value rupee words : “Twelve ` 
exceeds one thoa- rupees”, a Fify 
sand for eyery aap s peye 
ip es ag a= n aiy rupees" 
g . 
thereof, in excess shall respectively 
of one thousand i) entute; 
aa a ” ae cat ie such Thirty 
When such. hinty nt or valaa PEO 
penton or Maia seven Hr sto tl ae 
exceeds ten thou- rupas3 Ss T 
sand rupees, oz and every one thou. 
every five hund. fifty ne rere aE 
‘a $ Sra ’ 
ee eee axcess of twa 
of ten thousand Mihe of pees 
rupees: we te entries shall be 
twenty thowsaad substituted 
rupees. z « s ` 
When awake Fifty ata ey ee 
amount ox yalua Papo eign or laa a 
aroei twenty exceedstwo lakhs 
rages as pit rupees, for 
h id every one thou- 
tiousand. rupeaa sand rupees or 
or pari thereof, past thereof, 
ra aie in excess of twe 
kapeas upto oas lakhs of rupees, 
lakh of rupees apto three lakhs 
pese, of rupses 
When meh Forty When gach 
aont OF yana — amount of value rupeag 
exceeds one lakk oncede. oh 
i al lakhs of rapees, 
ae Tinen: yé for every one 
thereof. in thousand rupees 
eae oe ators or part thereof, 
k $ in excess of three 
ae o pen lakhs of rupees”; 
pe pata (tii) the first pro. 
When sich Thirty ae x 
amount or value = rupees mitted, 
exceeds two lakhs 4, It will be seen that both before and 


af rupees: for 
@very one thoa- 
Sand rupees of 
part thereof, in 
exeess of twa 
lakhs of rapast, 


afier the 1975 Act the mode adopted by 
Article 1-A for regulating the imposition of 
ad valorem court-fee is the slab system with 
the rate tapering off as the value of the sub- 
ject matter increases. Before the 1975 Act 
ob et oe the first proviso to Art. I-A had put a ceiling 
Provided that the maximum fee leviable on the court-fee at Rs. 18,750/-. The 1975 
shall not exceed cighteen thousand seven es an ae o Je A n on 
2 slabs over Rs. 1,000/-, and has also re- 
pee ae y aa moved fhe ceiling by omitting the proviso. 
5. The 1975 Act has not altered the rate The court-fee not payable on the value of 
of court-fee payable up to the value of rupees three lakhs is Rs. 18,500/- and 
Rs. 1,000. By Section 2 of this Act, the for every one thousand or part thereof in 
-following changes were made in Arf. 1-A:— excess of three lakhs, 2 sum of Rs. 30/- is ° 
payable without any maximum limit, 


“fir In Article LA 
G}in column par- 
taining to proger 
fees, for the 
words. ‘tara 


5. The Stafe Legislature’s power to levy 
court-fee is derived from Entry 3 of List IL 
which confers power of legislation in re 
spect of “court-fees taken in all Courts ex 


1883. 


cept the Supreme Court’. The nature and 
character of court-fee which the State Lezis- 
lature can impose under this Entry was decid- 
ed by the Supreme Cout in The Govt, 
: Madras v. Zenith Lamps and Elecirxicais 
Ltd., AIR 1973 SC 724, which was an appeal 
against the judgment of the Madras High 
Court reported in ILR (1968) 1 Mad 247. 
Tt was held in this case that court-fee is not 
a tax but in true sense a fee for services 
rendered to the suitor; and the amount re- 
covered by the State as court-fee must, there- 
fore, bear correlation with what the State 
has to spend for the administration of civil 
justice and that the litigant cannot be made 
to contribute towards the general public 
revenues unrelated to the expenses for admin- 
istration of civil justice. The Supreme Cozrt 
also observed that in case of a challenge to 
the levy of court-fee it is for the State to 
establish that what has been levied is ecurt- 
fee properly sc-called, 


6 The learned counsel for the petitioner 
first contended before us that the State has 
been unable to justify the enhancement of 
court-fee by the 1975 Act and to establish 
correlationship of the amount recovered as 
court-fee with the expenses for administration 
of civil justice. 

7, Paragraph 5 of the return filed by the 
State gives figures of cost of administration 
of justice from 1973-74 to 1980-81. The 
return also discloses the amount of court-fee 
recovered during these years. It is stated in 
the return that it is not possible to work out 
with any exactitude the cost of expenditure 
of civil justice separately, but the cost of 
administration of criminal justice would be 
nominal. The figures of expenditure giyen 
fn the return coyer both the cost of admin- 
istration of criminal justice and the cost of 
administration of civl justice. In our State 
the same Judicial Officer functions both as a 
Civil Court and as a Criminal Court. Ail 
Civil Judges have been conferred power to 
function as Judicial Magistrates. Similarly, 
all Additional District Judges and District 
Judges are empowered to act as Sessions 
Judges. There is no separate establishment 
for Criminal and Civil Courts. In the High 
Court also, there is no separate establishment 
for criminal cases. It is this difficulty which 
prevents the State in stating exactly as to 
what is spent exclusively for administration 
of civil justice. The figures disclose that 
70 to 80 per cent of the total expenditure is 
of the “non-voted” category being charged 
on the consolidated fund of the State. ‘This 
expenditure relates to the administration ‘of 
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justice through the High Court. Crprinal 
work in the High Couri is mech less as com- 
pared to civil work. Subercirate Ccuris no 
doubt decide more criminal cctes as cOmpat- 
ed to civil cases, but criminal casts are easy 
to dispose of and are tess exacting, although, 
it is not possible for us to agree thay the 
cost of administration of criminal justice fS 
merely nominal; but, taking a tread and 
rough estimate, it can weascnably be said 
that the cest of administration cf crimizal 
justice would not be more than one-half of 
the total amcunt which the ‘State has to 
spend on administration cf jestice. Tt is on 
this basis that we would examire wether 
the State kas been able to establish a ocr- 
telaticnship between the expersts incetred 
towards administration of civil jcsticee and 
the amount of court-fee recovered. 

` 8. The State had to spend for the admin- 


istration of justice Rs. 3,25,48,000/-, 
3,91,04,060/-, 4,21,85,000)- 4,57,64,000)- 
4,85,25,000]-,  5,24,09,000/- and Rupees 


6,17,85,000/- respectively for fhe years 1974- 
75, 1975-76, 1976-77, 1977-78, 1978-79, 
1979-80 and 1980-81. Taking half as the 
amount spent on adminisiraticn ef criiral 
justice, the figures of expenditure imerrred 
for administration of civil justice fcr the 
years 1974-75 to 1980-81 werk out respec- 


tively as Rs.  1,62,74,000/-,  1,95,52,000/- 
2,10,92,000/-,  2,28,82,000/-  2,42,62,500]-, 


2,62;04,500/-; and 3,08,82,500/-. The amcrnt 
of court-fee recovered in these years is 
respectively Rs, 1,87,73,000]-, 1,93,71,000/~, 
1,89,70,000/-,  2,23,10,000/-, _2,26,42,000)-, 
2,25,03,000/- and Rs, 3,13,26,330/-. The 
figures of expenses quoted above do nei in- 
clude the expenditure on construction of 
buildings. It was stated at the bar by the 
learned Advecate General, which statement 
was not disputed by the learred counsel for 
the petitioner, that these figures do not also 
include the amount spent by the. Government 
on its law officers. The very fact that ‘he 
State had to spend more from 1975-76 on- 
wards except in 1980-81 towards ‘the admin- 
istration of civil justice as compared to what 
it recovered as court-fee goes to show that 
the State has been successful in establishing 
the required correlationship to support the 
enhancement of court-fee by the 1975 Aci. 
Tt is well established that correlationship me- 
cessary to sustain a fee need only ‘be ’ of a 
general nature and arithmetical exactitude 
has not to be established. In Kewal Krishna 
vV. State of Punjab, AIR 1980 SC 1008 while - 
dealing with the market fee levied under the 
Punjab Agricultural Produce Markets Act, 
1961, the' Supreme Court held that the cle 
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ment öf quid pro quo may. not be possible, 
or even necessary -to be established with 
arithmetical exactitude but that it must be 
established broadly and reasonably by the 
authorities who charge the fee that the 
amount is being spent for rendering services 
to those on whom falls the burden of the 
fee. It was further held that at least a good 
and substantial portion of the amount col- 
lected on account of fee, may be in the 
neighbourhood of two-thirds or three-fourths, 
must be shown with reasonable certainty as 
being spent for rendering services. Applying 
these tests and even making some allowance 
for mistake in the broad estimate that we 
have made that at least half of the total ex- 
penses of administration of justice must be 
for administration of criminal justice we are 
satisfied that the State has succeeded in 
establishing the correlationship that the 
amount recovered as court-fee substantially 
goes for meeting the expenses of admin- 
istration of civil justice and that does not go 
to augment the general revenues of the State. 


9, Learned counsel for the petitioner next 
contended that the removal of ceiling brings 
about a serious infirmity in the 1975 Act. 
It is argued by the learned counsel that a 
person like the petitioner who has to recover 
Rs. 39,75,168/- has now to pay Rs. 1,28,960/- 
as court-fee and this amount bears no rela- 
tion to the service rendered to the petitioner. 
The learned counsel submitted that simply 
because the claim is high, it cannot be said 
-that the State will have to spend more for 
administering justice in that case, 


10. In the case. of Zenith Lamps (AIR 
1973 SC 724), the Supreme Court observed 
that while levying court-fee the appropriate 
legislature is competent to take into account 
the value of the subject matter of the dispute, 
the various steps necessary in the prosecu- 
tion of a suit or matter, the entire cost of 
the upkeep of Courts and officers. admin- 
istering civil justice, the vexatious nature of 
a certain type of litigation and other rel- 
evant matter. The Supreme Court further 
observed that the State is free to levy a smail 
fee in some cases, a large fee in others, sub- 
ject of course to the provisions of Art. 14. 
The Supreme Court also approved the ob- 
servations of the Madras High. Court that 
“if, in substance the levy is not to raise 
revenues also for the general purposes of the 
State, the mere absence of uniformity or the 
fact that it has no direct, relation to actual 
services rendered by the authority to each 
individual who „obtains the benefit of the 
service, or that some of the contributories do 
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not obtain the same degree of services as 
others say, will not change the essential 
character of the levy”. The observations of 
the Supreme Court clearly show that the 
value of the subject matter of the claim is a, 
relevant factor in fixing the amount of court- 
fee. It is true that it cannot be laid down as 
an inflexible rule that the Court has always 
to spend more time or that the State has to 
spend more money in administering justice 
in claims of higher valuation but there is 
nothing unreasonable in holding generally 
that the value of the service rendered to the 
suitor is related to the value of the claim 
laid by him which the Court adjudicates. 
The value of the claim of a suitor is thus a 
very important relevant factor in fixing the 
amount of court-fee and in the absence of 
any better guideline if the State has chosen 
to link the charge of court-fee with the 
value of the subject matter of the claim, no 
fault can be found with it. We have already 
mentioned that the rate of court-fee under 
Article 1-A follows the slab system with the 
rate tapering off as the value of the subject 
matter increases. -This is a reasonable way 
of fixing the amount chargeable as court-fee. 
It will also be seen that the fee for a claim 
in excess of Rs. 3,00,000/- is only Rs. 30/- 
per thousand i.e. 3%. A moderate rate of 
court-fee for a claim above Rs. 3,00,000/- 
cannot be held to be unreasonable even 
though there is no maximum or ceiling. In 
‘Zenith Lamps’ case, the Supreme Court was 
dealing with a case where there was no 
maximum. The Madras Court-fees Act, 
1955 challenged in that case provided for a 
uniform ad valorem fee at 7 1/2 per cent 
without any limit. There is not a word in 
the judgment of the Supreme Court that 
since there was no ceiling, the imposition 
was invalid. Had the Supreme Court been 
of this view that the absence of ceiling by 
itself made the imposition invalid, it would 
not have set aside the judgment of the High 
Court and remanded the case for fresh 
decision after giving opportunity to the re- 
spondents in the appeal to file affidavits in 
reply to the supplemental counter-affidavit 
of the State that it was not making any pro- 
fit out of the administration of civil justice, 
Learned counsel for the petitioner relied 
upon the judgment of the Madras High 
Court in that case but that also does not 
help the petitioner. Indeed, there are ob- 


_servations to the effect that there need be 


no maximum as the absence of maximum 
will curb the vice of swelling up. of claims 
by litigation. -All that the Madras. High 
Court said’ was that after a certain’: limit a 
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low regulated fee should be charged and if 
this ‘is done without fixinga maximum, there 
would be no invalidity. The learned Judges 
there were critical of the Madras ‘Court-fees 
Act, 1955, as it had completely removed the 
slab system and provided for a uniform levy 
of 71/2 per cent without any limit. The rel- 
evant observations are as follows :—~ 


“We do not say that there should be a 
maximum. Under the Madras Court-fees 
Act of 1922 there was no . maximum, but 
after the value of the claim reached Rupees 
50,000/-, the levy, though without limit, was 
comparatively a nominal sum. There may 
be some justifications for not fixing a maxi- 
mum. Human nature being what it is, if no 
court-fee at all is payable beyond a certain 
limit, the tendency to swell up the claim may 
manifest itself in some cases for fairly 
obvious reasons. Beyond a limit, a regula- 
tion fee may be justified.” (p. 369.) 


11. In Ram Bahadur & Co. v. State of 
Karnataka, AIR 1979 Kant 119, the Karna- 
taka High Court had to consider the vali- 
dity of the Karnataka Court-fees Act, 1958, 
which like the Madras Act had abolished the 
slab system and imposed ad valoram court- 
fee at 71/2 per cent without any maximum. 
In upholding the validity of the Act, the 
High Cuurt held that the absence of ceiling 
did not make the imposition invalid. 


12. As already seen, the 1975 Act retains 
the slab system with the rate, decreasing with 
each higher slab. Beyond the value of 
rupees three lakhs, a low fee of Rs. 30/- per 
theusand is charged witheur putting -any 

_jceiling. Such an imposition, though without 
any ceiling, cannot be held to be unreason- 
able or unconstitutional. 


13. Learned counsel] for the petitioner 
also relied upon the judgment of the Bom- 
bay High Court in Indian Organic Chemi- 
cals Ltd. v. Chemtax Fibres Inc., (1981) 83 
Bom LR 406. ‘In this case the State of 
Maharashtra failed to support the increase 
of court-fee by showing that there was in- 
crease in the cost of administration of justice. 
On this point, therefore, the case is distin- 
guishable. However, the case docs hold that 
the abolition of the ceiling limit by itself 
made the fee ‘excessive, grossly disproportio- 
nate and unreasonable and the imposition 
ceased to be a fee and to this extent it does 
support the learned counsel for the peti- 
tioner. With great respect, we are unable 
to agree with this view taken in that case. 

14. Learned counsel: for the petitioner 
also referred to thé ‘decision -of the Supreme 
Court in M/s. -Central Coal Fields : v,- M/s. 
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Jaiswal Coal’ Co., AIR 1980 SC 2125 and 
relied ‘upon’ the following observations 
(para: 2) :— se i $ 
: “While it is deplorable that some specu- 
lators gamble in litigation using the strategem 
of pauperism, it is more deplorable that the 
culture of the magna carta notwithstanding 
the Anglo-Indian forensic system — and 
currently free India’s Court process should 
insist on payment of court-fee on such a 
profiteering scale without correlative expen- 
diture on the administration of civil justice 
that the levies often smack of sale of justice 
in the Indian Republic where equality be 
fore the Jaw is a guaranteed constitutional 
fundamental and the legal system has been 
directed by Art. 39A ‘to ensure that oppor- 
tunities for securing justice are not denied to 
any citizen by reason of economic 
disabilities’. The right of effective access to 
justice has emerged in the Third World 
countries as the first among the new social 
rights what with public interest ‘litigation, 
community based actions and pro bono 
publico proceedings. “Effective access to jus- 
tice can thus be seen as the most basic re- 
quirement — the most basic ‘human right? — 
of a system which purports to guarantee 
legal rights.”. f 

15. These observations from the decision 
of the Supreme Court in Jaiswal Coal Co.’s 
case, which is a case decided by two Judges, 
do not go and could not go against the legal 
position established in Zenith Lamp’s case 
(AIR 1973 SC 724) which-is a case decided 
by a bench of five Judges. We have already 
held that the State has been successful in 
establishing the required correlationship be- 
tween the amount’ of court-fee recovered 
under the 1975 Act and the expenditure in- 
curred on the administration of civil justice. 
The State here, therefore, cannot be accused 
of insisting on payment of court-fee at a 
profiteering scale which smacks of sale of 
justice and it must be held to be outside the 
general and sweeping criticism of the Indian 
forensic system made in Jaiswal Coal Co.’s 
case. It may be that having regard to the 
provisions of Art. 39-A, court-fee is nota 
commendable source of revenue and the ideal 
thing may be to abolish court-fee altogether. 
But these considerations, which are matters 
of State policy cannot enable us to declare 
invalid a legislation which is well within the 
legislative competence of the State. Legisla- 
ture under Entry 3, List If of the Constitu- 
tion. The indigent litigant is taken care of 
by O. 33 of the Code of Civil Procedure 
and the numerous: legal-aid schemes of which 
we hear so much. The Jaiswal Coal Co:s 


sssasescasse 


10 M.P. Shri N, N, D, gain Hitopdeshani Sabha v, Rames Chand 
case was indeed a case where the provisions: 


of O. 33 were abused by a speculative liti- 
gant by the stratagem of inflating hig claim 
to an astronomical sum. That case shows 
the need of amending O. 33 by making a 
provision in it to the effect that if the Court 
fs of the opinion that the claim is unrea- 
sonably inflated, it may refuse permission to 
the applicant to sue as an indigent person. 


16. For the reasons given above, the 
challenge to the validity of the Court-Fees 
(Madhya Pradesh Amendment) Act, 1975, 
fails. The petition is dismissed with costs. 
Counsel’s fee Rs. 200/-. Whe outstanding 
amount of security deposit be refunded to 
the petitioner. Sc 
Petition. dismissed. 


AIR 1983 MADHYA PRADESH 10 
C. P. SEN, J. l 
Shri Nabhi Nondan Digamber ` Jain 
Hitopdeshani Sabha, Bina, Itawa, Appel- 
Tant v. Ramesh Chand, Respondent. 
Second Appeal No. 277 of 1975, D/- 
30-9-1981.” , , 
. M. P. Accommodation Control Act (4t 
of 1961), S, 12 — Eviction — Suit for — 
Suit filed by the Secretary of Society as 
per its rules — Plaintiff society though 
‘registered under Public Trust Act, it 
having no trustees or beneficiaries — 
Suit could he said to be validly present- 
ed — (M. P. Society Registrikaram Adhi- 
niyam (44 of 1973), S. 22). Case law dis- 


. cussed, (Para 5) 
Cases Referred: Chronological Paras 
1975 MPLJ 780: 1976 Jab LJ 465 5 
1973 Jab LJ (SN) 57 5 
1973 MPLJ 842 : 1973 Jab LJ 904 3 
1970 MPLJ 973: 1969 UJ (SC) 428 6 
ATR 1958 Madh Pra 362: 1958 MPLJ 

611 5 


‘Ravish Agarwal, for Appellant: K. N. 
Agarwal, for Resporgent. 

JUDGMENT :— This is plaintiffs 2nd 
appeal against the dismissal of his suit 
for eviction by the Courts below, seek- 
‘ing eviction under S. 12 (1) (a), (Ð. (8) 
and th) of the M. P. Accommodation 
Control Act, 1961 on the ground of ar- 
rears of rent, bona fide need for resi~ 
dential purposes, eSsential repairs and 
reconstruction. 


*Against decree of R. K. Sharma, 


Ist 
Addl. Dist. Judge, Sagar, D/- 20-3- 
1975. j : ; 
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2, It is not in dispute that the plain- 
tiff is a religious and charitable institu- 
ton registered under the Societies Reg- 
istration Act, 1860 and also under the 
M. P. Publie Trust Act, 1951, The suit ) 
block formed part of the building own- 
ed by the plaintiff in which the defen- 
dant is a tenant, According to the plain- 
tiff, the defendant became a tenant on 
15-671 at the rate of Rs. 40 per month 
as per rent note (Ex. D-3) and since the 
rent note was neither registered nor 
stamped, it was inadmissible in evidence 
and so the defendant was merely a licen- 
see. The defendant did not pay any rent 
from the inception and on the other 
hand filed an application before the Rent 
Controlling Authority for fixation of fair 
rent. So on 29-9-1971 his tenancy was 
terminated and arrears of rent was de=- 
manded, Then the suit was filed seeking 
eviction on the ground of arrears of 
rent, the suit block was required by the 
plaintiff for the Reading Reom and 
Science Laboratory of the Girls Middle 
School already run by the plaintiff ‘in 
the same building, the building wag in 
dilapidated condition and the plaintiff 
wanted to make necessary alteration in 
the building to cuit its purpose. The de- 
fendant, while resisting the suit, sub- 
mitted that his father was a tenant since 
1954 and thereafter he was continuing as 
tenant, the rent was Rs, 10/- per month 
but the plaintiff brought pressure on him 
by giving threats of eviction and. so he 
was forced to execute the rent note (Ex. 
D-3) mentioning the rent to be Rs. 40/- 
per month; subsequently the rents of 
other tenants were also increased but ` 
since the defendant refused to pay the 
enhanced rent, the suit has been brought 
for his eviction on false grounds, the 
Plaintiff is running a school but they 
have got other houses and the plaintiff 
has also got other vacant accommodation 
in the building itself for opening the 
Reading Room and Science Laboratory; 
the building is in a sound and good con« 
dition; it is neither dilapidated nor it re- 
quires reconstruction; the plaintiff has 
not prepared proper plan and estimates 
for repairs or reconstruction. 


.3. The Courts below rejected the 
plaintiffs contention that the defendant 
was only a licensee, while the trial Court 
found that the rent note (Ex. D-3) to 
be inadmissible in evidence as it was 
compulsorily registrable but the lower 
appellate Court found that it required 
Bo registration as it has been. executed 
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only by the defendant and not by the 
plaintiff also and so it is not a lease- 
deed; the suit has been found to be in- 
competent by the Court below on the 


ground that the plaintiff being a regis- 


tered Public Trust, the suit has not been 
brought by all the trustees or one 
trustee empowered by all other trustees 
by relying on a Division Bench decision 
of this court in Laxman Prasad v. 
Shrideo Janki Raman, 1973 MPLJ 842) 
the Rent Controlling Authority fixed the 
rent at Rs, 10/- per month and in appeal 
fair rent was fixed at Rs. 11.30 per 
month; the defendant wanted provi- 
sional rent to be fixed under section 13 
(2) but the application was rejected as 
the plaintiff opposed the application con- 
tending that the defendant was only a 
licensee, after fixation of fair rent by 
the Rent Controlling Authority the de- 
fendant has deposited all rents at the 
rate fixed, so the defendant was entitled 
to protection against eviction under sec- 
tion 13 (5) of the Act on the ground of 
arrears of rent; the plaintiff does not 
bona fide require the suit premises for 
the Reading Room and Science Labora- 
tery for its Girls Middle School because 
there are two other rooms suitable for 
this purpose available with the plaintiff; 
besides, the plaintiff has got other 
houses owned by it in the town; the 
building is also in sound condition and 
it does not require any reconstruction; 
there was no genuine need on the part 
of the plaintiff for the purpose alleged 
and the suit has been filed because the 
defendant refused to pay the enhanced 
rent and on the other hand filed an ap- 
plication for fixation of fair rent. 


4, The 
that— 

GY The Courts below wrongly held the 
suit to be incompetent, ignoring the 
document (Ex. P-2) containing R. 10 of 
the constitution of the plaintiffs society, 
authorising the Secretary to file the suit 
on behalf of the society; and 


(2) Though the plaintiff is mot in a 
position to oppose the findings of the 
Courts below that no ground under Sec- 
tion 12 (1) (a), @, (œ) or (h) of the Act 
has been made out, the plaintiff should 
be given a decree for eviction under 
S, 20 (d) of the Accommodation Control 
Act on the sround that the suit accom~ 
modation is required bona fide by the 
public institution, ie. the plaintiff, for 
the furtherance of its activities. 


main contentions here are 
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5. Admittedly, the plaintift is a 
society registered under the Societies 


Registration Act, 1860. A Division Bench 
of this Court in Shankar Singh v San- 
stha Sonabai, 1975 MPLJ 780 has held 
that a society automatically became a 
society registered under the M. P. Soci- 
eties Registration Act, 1959 and there- 
after under the M. P. Registrikaran 
Adhiniyam, 1973: under these three Acts, 
the Secretary has been empowered to 
file a suit on behalf of the society un- 
less there is a provision to the contrary 
in the constitution of a particular 
society, In the present case, as per R. 10 
(Ex. P-2) of the constitution of the 
piaintiff’s society, the Secretary has been 
empowered to file suit on behalf of it. 
As such the suit was validly prosecuted. 
It is true that the plaintiff is also a reg- 
istered Public Trust under the M. P. 
Public Trust Act and it is now settled 
law that a suit on behalf of the trust 
can be brought by all the trustees or by 
‘one of the trustees empowered by all! 
other trustees but then S. 36 of this Act 
provides that nothing contained in this 
Act applies to a public trust administered 
under any enactment for the time being 
in force, As the plaintiff-society was al- 
ready administered under the Societies 
Registration Act, 1860, it is not govern- 
ed by the provisions of M, P. Public 
Trust Act. It is true that the definition 
of public trust in S, 2 (4) includes a 
society formed for a religious or charit- 
able purpose. Therefore, such a society 
has to function under the dual control of 
the regulating machinery — under the 
Societies Registration Act and also un- 
der the Public Trust Act. This may give 
rise to some difficulties, as in the present 
case. But in the present case, there is 
nothing to show that the plainiff-society 
is a trust, as such, even though it was 
registered under the Public ‘Trust Act, 
A Division Bench of this Court in State 
of M, P. v. Mother Superior Convent 
School, Sagar, 1958 MPLJ 611: (ATR 
1958 Madh Pra 362) has held— 


“The existence of a public trust is the 
sine qua non of action in respect of tem- 
ples, maths, mosques, churches and 
wakfs or societies formed for religious 
or charitable purposes, If the ‘basic con- 
dition viz., the existence of public trust 
is missing the definition of public trust 
ay given in "S, 2 (4 of the M., P. Pub- 
lie Trusts Act cannot bring into the mis- 
vhief of the Act religious and charitable 
institutions which do nat admirtiste: any 
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trust property, In view of the provisions 
of S. 2 (1) of the Act the word ‘trust’ 
has to be given the same meaning as 
given in the Indian Trusts Act, which 
requires the existence of trustees, trust 
properties and beneficiaries,” 


Following this decision a single Bench of 
this Court in Vaishnav Sahayak Kapada 
Market Committee v. Ramlal, 1973 Jab 
LJ (SN) 57 has held that all societies 
registered under the M. P. Societies 
Registration Act and formed for charit- 
able purposes are not Public Trusts and 
the provisions of Public Trust Act are 
not applicable. In the present case, in 
the absence of any evidence to show that 
the plaintiff is a trust having trustees 
and beneficiaries, it is not possible to 
hold that it is a trust, The suit was, 
therefore, validly presented. 


6. The plaintiff, for the first time, in 
this second appeal has tried to seek evic- 
tion of the defendant under S. 20 (d) of 
the Accommodation Control Act on the 
ground that it is a public institution and 
it requires the suit accommodation bona 
fide for furtherance of its activities 
There was no pleading that it is a public 
institution, In the absence of a pleading 
it was not possible for the defendant to 
rebut the same and there was also no 
evidence on this question. In section 20 


additional grounds are provided for 
evicting a tenant in respect of any ac- 
commodation owned by any company 


or other body corporate or any local 
authority or any public institution, It is 
not the plaintiff's case that the plaintiff- 
society has been exempted from the pro- 
visions of the Act under Section 3 (2). 
In that event it was not necessary for 
the plaintiff to file a suit for eviction on 
the grounds under section J2. or 20. 
The Supreme Court in State of M. P. 
v. Kanhaiyalal 1970 MPLJ 973, has held 
that in the absence of making out a 
ease that the trust wanted to evict the 
tenant because the whole of the ac- 


commodation was necessary for the 
trusts purpose, and the income was 
very low compared to prevailing rates 


of rent, it being wholly inadequate for 
meeting the expenses of the trust and 
the whole of its income was being uti- 
lized for the institution, then only the 
State Government could grant exemp- 
tion in a proper case. It was open for 
the plaintiff to show that it is a public 
institution and was entitled to get evic- 
tion on any of the grounds under S, 20 
in -ddition- to these under Sec, 12, but 
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eviction under S, 20 (d) can only be 
granted after the need was found to be 
bona fide, Suffice it to say. in the pre- 
sent case, the defendant was paying rent 
at the rate of Rs. 10/- per month as is 
evident from the rent receipts, Ex, D-5 
to Ex. D-24, produced by the defendant 
and the order of the Rent Controlling 
Authority and that of Appellate Author- 
ity fixing fair rent at the rate of Ru- 
pees 11.30 per month, The defendant was 
a tenant since 1954 but he was made to 
execute the rent note (Ex, D-3) on 15-6- 
1971 stipulating rent at the rate of Ru- 
pees 40/- per month, which the defen- 
dant refused to pay. On 18-9-1971 the 
defendant filed an application before the 
Rent Controlling Authority for fixation 
of fair rent and thereafter on 29-9-1971 
the plaintiff served the quit notice on the 
defendant and then filed the present suit, 
trying to make out a case for his evic- 
tion. No action has been taken against 
other tenants who have all agreed to en- 
hance rent to Rs. 30/- per month, It 
may also be mentioned that the suit ac- 
commodation is of the size 7’ x 24’ and 
it is not possible to accept that this much 
accommodation wili be sufficient for the 
Reading Room and the Science Labo- 
ratory of the Girls Middle School. The 
plaintiff has got two other vacant rooms 
available for this purpose. Besides, they 
have got other houses in the town, which 
can be utilised for the school. 

7. Accordingly the appeal fails and it 
is dismissed with costs. Counsel’s fee as 
per schedule, if certified, 


Appeal dismissed. 
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H. G. MISHRA AND K. N., SHUKLA, JJ. 

Awas Samasya Niwaran Sanstha, In- 
dore and another, Petitioners v. State of 
M. P. and others, Opposite Parties, 

Misc, Pet». No. 215 of 1980, D/- 10-7- 
1981. 

(A) M. P. Municipal Corporation Act 
(23 of 1956), Ss. 423 (1) (b), 9, 10 — Re- 
constitution of Municipal Corporation — 
No time limit prescribed by Act therefor 
— Reconstitation must be within reason- 
able time — Dissolution of Municipal 
Corporation — No election held for ten 
years -— Delay not explained — Manda- 
mus to hold election issued to Govt. 
(Constitution of India, Art, 226). 
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Section 423 (1) (b) which lays down- 
the consequences of dissolution of a 
Municipal Corporation provides that all 
the powers and duties of the corporation 
are intended to be exercised by the 
“Administrator appointed by the Govt. It 
is clear from this provision that it is not 
the intendment of the framers of the law 
that the Administrator should function 
ad infinitum, He can function only until 
the corporation is reconstituted, No time 
limit is fixed within which the corpora- 
tion is required to be reconstituted. But 
then, when a statute provides no date 
for holding elections, it has to be infer- 
red that elections must be held within a 
reasonable time and when the authority 
entrusted with the duty to hold elections 
abuses its discretion by not holding elec- 
tions for inordinately long period, the 
court can control its action by directing 
“it to hold elections and by fixing a date 
for the same, Thus where no elections 
were held for the reconstitution of a 
dissolved municipal corporation for 
10 years and no explanation whatsoever 
was given for such delay a writ of man- 
damus could be issued directing the 
Govt. to hold elections. (Paras 7, 9) 


(B) M. P, Municipal Corporation Act 
(23 of 1956), S. 423 (1) (b) — Admir- 
istratoy appointed under — Powers of 


— Scope — He has right to exercise and 
fo perform all powers and duties until 
corporation is reconstituted — Uptil re- 
constitution he cannot be regarded as 
usurper of the public office he is holding 
— Writ of quo warranto cannot be issued 


against him, (Constitution of India, 
‘Art, 226). (Para 10) 
Cases Referred : Chronological Paras 


AIR 1981 NOC 58 ; 1981 MPLJ 222 4, 8 
AIR 1951 Nag 181. 8 


V. S. Samvatsar, for Petitioners; Sur- 
jeet Singh, Govt. Advocate (for No, 1) 
and S. J. Dhanji (for Nos. 2 and 3), for 
Respondents. 

ORDER :— This is a petition under 
Art, 226 of the Constitution of India for 
issuance of a writ of mandamus against 
the respondents to hold elections of the 
Municipal Corporation, Indore. 


2. Briefly stated the facts giving rise 
to this petition are as under:— The 
Municipal Corporation, Indore (Respon- 
dent No. 2) is a corporate body duly 
constituted under S, 7 of the Madhya. 
Pradesh Municipal Corporation Act, 1956 
(for short, the Act). Shri V. V. Sarvate, 
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Petitioner No. 2 is a tax payer of the 
Mpl. Corporation, Indore, and as such is 
entitled to vote at the elections for re- 
constitution of the said corporation, He 
claims to be member of the Awas 
Samasya Niwaran Sanstha a society reg- 
istered under the M. P, Registration of 
Societies Act, with its head office at 462. 
Mahatma Gandhi Marg, Indore of 
which ` the other tax payers 
are also members. Last elections 
for the said corporation were held in 
the year 1965, The corporation was 
dissolved in the year 1970. As a conse- 
quence of its dissolution, as provided in 
S. 423 (1) (a) of the Act, all councillors 
of the corporation vacated their office. 
Further by virtue of cl, (b) of S. 423 (1) 
of the Act, all powers and duties of the 
corporation are to be exercised and per- 
formed until the corporation is recon- 
stituted by such person or a committee 
of persons ag the State Government may 
appoint in that behalf. The State Gov- 
ernment has appointed an Administrator 
for the purpose, who has been implead- 
ed as respondent No, 3. The petitioners 
contend that there is a statutory obliga- 
tion on the respondents to hold elections 
for reconstitution of the corporation, but 
they have failed to discharge the obliga- 
tion in this behalf in spite of expiry of 
a period of about ten years, Accordingly 
the petitioners have prayed for issuance 
of a writ of mandamus to compel the re- 
spondents to hold elections. Issuance of 
a writ of quo warranto restraining re- 
spondent No. 3, The Administrator from 
exercising powers, is also prayed, 


3. On behalf of respondent No. 1 the 
State of Madhya pradesh, no return has 
been filed in spite of adequate opportu- 
nity having been granted for the purpose 
by this Court vide order dated 29/4/1981. 
On behalf of respondents 2 and 3, facts 
averred by the petitioners regarding the 
factum of dissloution of the corporation 
and the factum of not holding the elec- 
tions have been admitted, However, the 
petitioner is resisted on the grounds that 
(i) on expiry of four years the State Gov- 
ernment has a power to extend the 


‘period (that of dissolution) not exceed- 


ing one year in the aggregate and (ii) 
that no time limit is prescribed for hold- 
ing the elections and (ifi) that during 


the period the corporation remain- 
ed dissolved, the Administrator 
has a right to function until 
the corporation is reconstituted. Ac- 
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cordingly, there is no case for issu- 
ance of either a writ of mandamus or a 
writ of aue warranto, as claimed by the 
petitioners. i 

4, Shri V. S. Samvastsar, learned 
counsel for the petitioners reiterated fhe 
contentions condensed above, and con- 
tended that &a case for issuance of a 
writ of mandamus and a writ of quo war- 
ranto has been made out because in 
spite of reasonable time being available 
to the respondents, they have failed in 
discharging the duty imposed on them 
by law to hold fhe elections, Reliance 
was placed on the ratio of Munney Mian 
v. State of M. P. (1981 MPLJ 222) : (AIR 
1981 NOC 58). 

% Shri Surjeetsingh, learned Gov- 
ernment Advocate, contended that in 
view of the fact that steps are now he- 
ing taken by fhe respondents in the 
direction’ of reconstitution of the wards, 
there is no occasion for issuance of any 
writ claimed by the petitioners. Shri 
S. J. Dhanji, learned counsel for the re- 
spondents. 2 and 3 reiterated the conten- 
tions condensed above. 


6 Having heard the learned counsel! 
for the parties we have come fo the con- 
clusion that this petition deserves to be 
allowed partly to the extent indicated 
hereinafter, l 

7. Undisputedly the corporation stood 
dissolved in the year 1970. The conse- 
quences of dissolution have been laid 
down in 5, 423 of the Act. Cl. (b) of sub- 
sec. (1) of S. 423 of the Act provides 
that : 


“S. 423 (1) {b}. All powers and duties 
of the corporation, the standing commit- 
tee and appeal committee under this 
Act, may until the corporation is recon- 
stituted, be exercised and performed by 
such person or a committee of persons 
as the State Government may appoint in 
that behalf.” i 

(Emphasis supplied) 
From the aforesaid provision it is clear 
that all the powers and duties of the 
corporation are intended to be exercised 
by the person appointed in that behalf 
by the State Government, who is called 
the Administrator of the city. It is not 
the intendment of the framers of the 
law that the Administrator should fune- 
tion ad infinitum, He can function only 
until the corporation is reconstituted. 
Tt is true that no time limit is fixed with- 
in which the corporation is required to 
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be reconstituted. However, whan a 
Statute provides no date for holding 
elections, it has to be inferred that elec- 
tions must be held within a reasonable 
time: and when the authority entrusted 
with the duty to hold elections abuses its} 
discretion by not holding elections for} 
inordinately long period, the court can 
control its action by directing it fo hold 
elections and by fixing a date for the 
same (see Ferris Extraordinary Legal} 
Remedies, p, 396). 











8. There is no dispute that there is æ 
statutory obligation on the respondents 
to hold the elections for reconstitution of 
the corporation im accordance with the 
provisions placed in S. $ and 5S. 10 þer 
sides other sections of the Act, There is 
also no dispute. that for alf the period 
after 1970 no elections have been held. 
for reconstitution of the corporation. The 
period of ten years, which has so elaps- 
ed, can by no stretch of imagination be 
taken to be a reasonable time for the 
purpose. No explanation whatsoever has 
been given by the respondents explain- 
ing the delay. Accordingly, it appears 
that there is failure on the part of the 
respondents fo discharge the duty en- 
trasted to them to hold the elections, A. 
writ of Mandamus Hes for compelling 
performance of a statutory duty. In Go-« 
pal Jairam v. State of Madhya Pradesh, 
{AIR 1951 Nag 181) Mudholkar, J. {as 
he then was) issued a writ of mandamus 
directing the authorities concerned fo 
hold elections, which were unduly de- 
layed. Although in the case of Munney 
Mian (1981 MPLJ 222: AIR 1981 NOC 
58; (supra relied on by Shri Sam- 
vastsar, the question involved was thafé 
of initial constitution of the Corporation 
after application of the Act to Bhopaf 
for the firs; time, but the principle upon 
which the petitioner was decided is the 


same, This is clear from the following 
extract; from Munney Miian’s case 
(supra) : 


“A: duty is cast on fhe Government 
and the Administrator fo hold elections 
as soon as possible for constituting the 
corporation under Ss, $ and 10, Thirteen 
years cannot be taken fo be a reasonable 
time, Authorities have clearly not dis- 
charged their duties under the corpora- 
tio: Act It amounted to abuse of dis- 
cretion vested in Administrator ard the 
Government fo hold election within & 
reasonable time.” 
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9. It is true that issuance of a writ of 
mandamus is in the discretion of 
court, However, in a case where after 
dissolution of the corporation more than 

reasonable time has expired and the 

Government and the Administrator fail 
to hold elections for such a long time, it 
has to be held that a case has been 

ade out for issuing a writ of manda- 
mus for compelling performance of a 
statutory obligation in the matter . of 
holding elections, However having Te- 
gard to the fact that steps that may be 
necessary to be taken before hholding of 
elections, including reconstitution of the 
wards and preparation of voters list, it 
will be reasonable to direct that elec- 
tions should be held before the 3ist of 
Dee, 1982, 


| ig, So far as the prayer for issuance 













Administrator of the Corporation is con- 
cemed, it appears to ‘he misconceived. 
The Admimistrator has been duly ap- 
pointed and according to the law he has 
right to exercise and to perform all 
powers and duties until the corporation 
is reconstituted. The terminus quo is re- 
constitution of the corporation. Accord- 
ingly, it cannot be regarded that the 
dministrator is usurper of the public 
office he is holding. As such, no case 
appears to have been made out for is- 
suance of a writ of que warranto against 
respondent No, 3, 


s 1. In view of the aforesaid dis- 
cussion this petition deserves io 
be allowed and is allowed partly io the 
extent indicated above, The respondents 
are directed to hold elections for recon- 
stitution of the Municipal Corporation, 
Indore in accordance -with law before 
the end of 3ist Dec. 1982. Let a writ of 
Tandsn:us be issued for the purpose, 
The petition so far as it relates to the 
issuance of a writ of quo warranto, is 
dismissed, Costs of this petitioner shall 
be paid by the respondents to the peti- 
tioners, Counsel’s fee is fixed at Rs. 100/- 
if certified. The outstanding amount of 
- the security deposit shall be refunded 
to the petitioners, 

Petition allowed, 


J. Jacobs y. S. C. Barat 


the - 
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J. Jacobs, Appellant v. Dr. S&S. C. Barat, 
Respondent. 
T Appeal No. 688 of 1981, Dj- 9-4- 


A Civ £. C. (5 of 1908), O: & R. 17 
— Scope — Suit for eviction mader M. P. 
Accommodation Control Act — Amendment 
of written statement — Held, im peculiar cir- 
cumstances of the cage, amemdament did mot 
relate back to the date of filing of written 
statement. (M. FP. Accommodation Control 
Act (23 af 1955}, Se. 12, 13). 


The defence of the defendant-tenant in 
a suit for eviction on the ground of arrears 
of rent ufs. 12 (1) (a) of the M. P. Accom- 
modation Control Act was that the plaintifi- 
landlord had entered into an agreement with 
the defendant to sell a piece of land with the 
premises occupied by him. ‘The defendant 
paid part payment of consideration and was 
willing to perform his part of the contract 
and to pay the balance of the consideration, 
but the plaintiff failed to perform his part 
of the contract. Originally in the written 
Statement, the plea of the defendant was that 
because of the agreement, the relationship 
of landlord and tenant came to an end and 
thereafier he was not bound to pay rent. 
As the defendant did not deposit rent within 
time stipulated, an order striking ont defence 
was passed ujs. 13 (6) of the Rent Act. 
Thereafter, a suit for specific performance 
of contract filed by the defendant-tenant 
against the landlord on the basis of agree- 
ment was dismissed by the trial Court and 
an appeal against it was also dismissed by 
the High Court. After the High Court deci 
sion, two applications for amendment of the 
written statement were made by the defen- 
dant raising a plea that as the part consid- 
eration received by the plaintiff and interest 
thereon could be adjusted against rent, there 
could be no arrears of rent. 

Held that (i) the amendment in the writ- 
ten statement would not relate back to the 
date of the written statement itself, Gi) by 
allowing the amendment, there was no ques- 
tion of automatically setting aside the order 
u/s. 13 (6) of the Rent Act striking out the 
defence, and (iii) the amendment could not 
be used to raise any defence against eviction 
like a plea u/s. 13 (c) in view of S. 13 (6). 

(Para 16) 

So long as the defendant-tenant was pursu- 

ing his remedy for specific performance, the 
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question of adjustment. of the advance 
amount paid by the defendant could not be 
raised as originally the plea of the defendant 
was that he was not bound to pay rent after 
this agreement. The amendment applica- 
tions were made after the judgment of the 
High Court in the specific performance 
case. Therefore, these amendments could 
not have been made before the High Court 
disposed of the suit for specific performance 
of contract. (Para 16) 
Once an order u/s. 13 (6) striking out the 
defence of the defendant-tenant against the 
eviction was passed, the defendant was not 
permitted to raise any defence against evic- 
tion available under the Rent Control Act. 
When the application for amendment was 
allowed, it only meant that it was a plea 
with regard to the ultimate decree about 
payment of rent, but it could not be con- 
strued as a defence against eviction under 
the Rent Act and, therefore, on the basis of 
this amendment, the contention regarding a 
dispute contemplated u/s. 13 (2) was not 
permissible to be raised by the defendant 
_when his defence against eviction u/s. 13 (6) 
was already struck out. _ (Para 16) 
(B) M. P. Accommodation Control Act 
(23 of 1955), S. 13 (3) — Dispute —- Suit 
for eviction — Landlord-tenant relationship 
not denied in original written statement — 
Subsequently landlord entering into an agree- 
ment with tenant to sell land with premises 
occupied by tenant —- Tenant raising plea 
on basis of agreement denying landlord- 
tenant relationship — Such a plea will not 
raise a dispute falling u/s. 13 (3). 1981 MP 
RCJ (Note) 193 and AIR 1967 Madh Pra, 
163, Foll. (Para 17, 18) 
(© Civil P. C. (5 of 1908), S. 100 — Res 
judicata — Questions like default or con- 
donation of delay finally disposed of im re- 
vision by High Court hearing appeal — 
Questions cannot be re-examined in second 
appeal. AIR 1960 SC 941, Rel. on. 
(Para 20) 
Chronological Paras 


1981 Madh Pra 244: 1981 MPLI 53 


Cases Referred: 
AIR 


8 11 
1981 MPRCJ (Note) 70 9 
1981 MPRCI (Note) 71 
1981 MPRCJ (Note) 193 9, 13, 18 
AIR 1980 SC 587 pie 
AIR 1980 SC 1664 8 
1980 MPRCI (Note) 54 8 
1980. MPRCJ (Note) 107 1028 
“AIR 1979 SC 852 l 11 
AIR 1979 SC 1436 8 
AIR 1979 All 182 13, 18 
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ALR. 
1979 MPRCJ (Note) 39 11 
1978 MPLJ (Note) 13 11, 13, 18 
AIR 1977 SC 392 9 
AIR 1977 Madh Pra 110 8 
AIR 1975 SC 398 9. 
AIR 1971 SC 2355 11 
AIR 1970 Madh Pra 280 9 
AIR 1968 Madh Pra 87:1968 MPLJ 1 (FB) 
8 
1968 MPL] 168: 1960 Jab LJ 367 8 
1968 MPLJ 692: 1968 Jab LI 734 9 
AIR 1967 Madh Pra 163 9, 11, 13, 18 
AIR 1960 SC 941 9, 19 
AIR 1951 Hyd 132 9, 19 
AIR 1940 Mad 756 8, 9, 19 


R. P. Pandey with Shanker Upadhyaya, 
for Appellant; S. L. Jain with A. K. Jain, for 
Respondent, 


JUDGMENT :— This second appeal has 
been filed by the appellant-tenant against a _ 
judgment and decree passed by XVI Civil 
Judge Class II, Jabalpur in Civil Suit 
No. 165-A of 1980, maintained on appeal 
by Vth Additional Judge to the Court of 
District Judge, Jabalpur in Civil Appeal 
No. 14-A of 1981 decided on is for eviction 
u/s. 12 (1) (a) of the M. P. Accommodation 
Control Act. 

2. The plaintiff-respondent filed a suit 
against the appellant-defendant alleging that 
the appellant was a tenant of the respondent 
in house No. 790, Barat Read, Napier Town, 
Jabalpur on a monthly rent of Rs. 75/- per 
month. The tenancy was for residential 
purpose ‘and the month of tenancy com- 
menced from ist day of every Gregorian 
calendar month. It was also alleged that 
the appellant did not pay rent from, 
March, 1969 and ultimately, a notice for 
demand was issued on 26-12-1973 which was 
received by the appellant on 29th of Dec., 
1973 and instead of service of this notice of 
demend, the appellant failed to pay rent as 
demanded in the notice. It was also alleged 
that the appellant converted the use of the 
premises for non-residential purpose also, 
by opening a small factory for retrading 
tyres and damaged the tenanted premises 
and this act of the appellant was inconsis- 
tent with the purpose for which the tenanted 
premises were let out and affected adversely 
the interest of the respondent. The plaintiff 
along with the plaint also submitted a map 
describing the area of the suit house which 


was used by the appellant for running the 
factory. It was also alleged that by such 
use, the house is likely to collapse. The 


tenancy of the appellant was terminated by 
the notice dated 26-12-1973 which was a 
composite notice terminating the tenancy as 
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M/s. Engineering Investments P. Ltd., 
Petitioner v. M/s. Bharat Heavy Electricals 
Ltd., Madras and another, Respondents. 

T. C. M. P. No. 
No. 14134 of 1981, D/- 15-2-1982. 

(A) Civil P. C. (5 of 1908), S. 24 (1) (b) — 
Grounds of transfer — Appeal pending be- 
fore Principal Judge, City Civil Court — 
Appeal involving question of enforcement of 
certain bank guarantees — Appeal pending 
before Court of competent jurisdiction — 
There being scope of filing second appeal 
therefrom —- Question aforesaid does not 
involve any matter of public importance 
necessitating appeal being withdrawn to file of 
High Court for disposal by it. (Paras. 6, 7) 

(B) Civil P. C. (5 of 1908), S. 24 (1) (b) 
— Appeal before Principal Judge, City Civil 
Court — Identical issues relating to same 
transactions between same parties involved 
in suit ‘filed in Original Side of High Court 
— Possibility. - of conflicting decisions being 
rendered — Abuse of process would be 
avoided if both matters are heard -in same 
Court — ‘Hence, in the interest of justice 
appeal before Principal Judge must be with- 
drawn to the file of High Court under S. 24 
for a joint hearing. Case law discussed.- 

- (Paras 22, -10) 


Gases ` Referred : Chronological Paras 
AIR 1976 Mad 271 one Paar 45 
AIR 1971 Cai 471 te 5 16 
AIR 1965 Mad 435: (0965) 1 Mad LJ 75 

ae f - 14 
AIR 1953. Ori. 46. ` as ` S 13 
AIR 1951; Mad. 676 ` ` 17,19, 23 
IZ/IZ/D825/8YSSG. 


4983. -Mad/t--T “G—32. 


14133 and C. M. P. 


‘Court for 


AIR 1951 Mad 807 : (1951) 1 Mad LJ 281 
12 

V. P. Raman, for A. S. Kailasam and: 
R. Thiagarajan, for Petitioner, B. T. 
Seshadri, for Respondents. 


ORDER :— Petition is. filed under ` Sec- 
tion 24 (1) (b) (i) of the Civil P. C. for witb- . 
drawing the appeal in A. S. No. 297 af 1981 
on the file of the Principal Judge, City Civil 
Court, Madras to the file of this Court. It 
is claimed by the petitioner that O. S, 
No. 5101 of 1981 was filed in the City Civil 
declaration that the Bank 
Guarantees executed by the second respon- 
dent-Bank herein, is illegal, void’ and un- 
enforceable and for consequential injunction 
restraining first ` respondent from enforcing 
the four bank guarantees executed by second 
respondent in favour of first respondent. 
The suit was dismissed resulting in the filing 
of A. S. No. 297 of 1981, -as against it: 
C. M. P. No. 1176 of. 1981 was filed: for in- 
terim injunction, which was granted: 
~ 2. Earlier to institution of O. S. No. 5101 
of 1981, petitioner filed C. S. No. ‘316 of 
1980 for recovery of a sum of Rs. 7,02,500/- 
and for declaring that the order passed by 
the first respondent on 9-5-1980 is illegal and 


_fot binding and for consequential injunction 
against it and from enforcing or-recovering ` ‘ 


the amounts covered by the - four bank 
guarantees given by the second respondent 
herein. Application’ Ne. 576 of 1980" was 
filed in the said suit to restrain. the: respon- 
dent from enforcing: bank -guarantees 
initially. -interim injunction was. granted, but 
later on withdrawn, on -the filing of O.S. 
No. 5101- of 1981 in- the City - Civil Court, 
Madras. ` It is therefore -contendeë that com- 


- mon questions of: law, facts arid. issues arise 


Egt po ee pea CRUE EN a? 


“and =" 
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for consideration, both in C. S. No. 316 of 
1980 and A. S. No. 297 of 1981 and since, 
substantial questions of law of public im- 
portance require to be decided in the appeal, 
and to avoid conflict of decisions, this is 
eminently a fit matter, where the appeal re- 
quires to be withdrawn and heard and dis- 
posed of by this Court. Application No. 
4074 of 1981 was filed in C. S. 316 of 1980 
for amendment of plaint and the amend- 
ments having been allowed, the petitioner 
has the right to question even the letter of 
intent dated 14/17-10-77, and also about the 
validity of the termination dated 9-5-1980. 
Further Application Ne. 4112 of 198! filed 
under clause 13 of the Letters Patent in the 
suit, had to be withdrawn, since the Court 
felt that it would have no jurisdiction to 
tsansfer an appeal to the Original Side of 
this Court. . 


3. In an elaborate counter-affidavit, frst 
respondent would’ plan (complain?) that 
A. S. No. 297 of 1981 pending in City Civil 
Court, Madras, is the oufcome of an abuse 
of process of Court and mainly intended to 
protract the proceedings, since after filing 
the suit in the High Court, there was no 
justification for filing of a similar suit in the 
City Civil Court. Mainly because the peti- 
tioner could not secure injunction’ in this 
Court, he had resorted to this device. The 
application filed in this Court was withdrawn 
only after securing interim injunction in the 
City Civil Court. When first respondent is 
entitled to get under the Bank Guarantees, 
a sum of Rs. 5,40.000/- and the recovery 
having been stalled by the proceedings dur- 
ing the past two years, it is causing un 
toward loss, to first respondent. The issues 
relating te four bank guarantees and their 
validity and their enforceability do not arise 
for consideration in the suit pending in this 
Court, wherein only the validity of the ter- 
mination of the contract is the main issue. 
Therefore, common issues in the two’ proceed- 
ings relating to the four bank guarantees, do 
not arise for consideration. There was ne 
need for the petitioner to institufe a suit in 
the City Civil Court after having instituted 
the suit in this Court. The main attempt is 
to delay the realisation of the amounts 
covered by the bank guarantees. There is ne 
justification made out for transfer of the 
appeal to the file of this Court. 


4. In reply affidavit, it is reiterated that 
Application No. 4073 of 1981 was filed im 
C. S. Ne. 316 of 1980, for amending the 
plaint and the amendments having been 
carried out, an issue necessarily relating to 
the four guarantees will have to be framed, 


A. LR. 


which would relate to the same transactions 
which are involved. between the same parties 
in C. S. No. 316 of 1980. To avoid multipli 
city of proceedings, the appeal has to be 
transferred to the file of this Court. 


& Mr. Y. P. Raman, learned counsel for 
the petitioner mainly rests his arguments only 
on two grounds, they being (1) the enforce- 
ment of four Bank guarantees, involves a 
matter of public importance and (2) to avoid 
multiplicity of proceedings between the same 
parties, who have been agitating over the 
same transactions in more than one Court, 
this application has to be ordered. 


6. So far as the first point is concerned, 
the circumstances under which it can be in 
voked, and, the rights inter se between the 
principal debtor, the surety and creditor; had 
been considered in more than one decision 
and rights inter se between them, having: been 
well settled, it cannot be said that on the 
pleadings found in the plaint, the scope off 
the enforceability of the bank guarantees, 
involves any public importance, which neces-| 
sitates an appeal being withdrawn to the file). 
of this Court and to be disposed of by it. 

7. Presently the appeal is pending before 
a Court of competent jurisdiction, and as 
against the decision, if any rendered by it, 
there is scope for filing a second appeal to 
this Court on substantial questions of law. 
Hence, it cannot be said that the appeal in- 
volves such questions of law which cannot 
be decided by the City Civil Court, and 
hence this is not a matter where it can be 
claimed that the appeal pending before City 
Civil Court involves questions of law of 
public importance which have to be decided 
only by the High Court at this stage itself. 

& The next contention is, when the same 
parties are involved over the same transac- 
tions in more than one Court, to avoid con- 
flict of decisions, it is necessary to transfer 
the appeal. 

$. Mr. V. P. Raman, learned counsel for 
the petitioner would ask only for the appeal 
to be heard by this Court and not for the 
appeal and the suit to be heard together. It 
was then pointed out to him that if conflict 
of decisions are to be avoided, and if that is 
one of the grounds on which the petitioner 
seeks for the relief of transfer, he could only 
ask for the appeal and the suit to be heard 
together. Since this Court was not for sus- 
taining the first claim made that the matter 
involves questions of public importance; if 
at all conflict of decisions is tc be avoided, 
it can be achieved only by the appeal] and 
the suit being heard and disposed of together. 
No doubt as pointed out by Mr. B. T. Se- 
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shadri,. learned counsel for the. respondent, 
by asking for stay of trial of the, suit in the 
-High Court, a decision can be secured in the 
appeal at an early date, and if still aggrieved, 
by instituting a, second appeal in this Court, 
a binding decision can be secured. It would 
virtually decide the suit. “But when a party 
to a proceeding, ‘has the right to institute 
more than one suit, for different or over- 
lapping reliefs what requires to be considered 
is, in the existing circumstances whether con- 
flict of decisions would set in or should they 
be compelled to take the decision only in 
one Court. a 


40. Under Section 24, C. P. C., even the 
Court on it’s own, can transfer the proceed- 
ings to avoid conflict of decisions. Since one 
of the, parties has already moved this Court 
by a petition under Section 24, C. P. C., and 
now that it is amply made out that petitioner 
jis instituting proceedings in different Courts 
over the same transactions, it would be in- 
admissible to allow the City Civil Court to 
hear and dispose of the appeal, when more 
Jor less identical issues relating to the same 
transactions between same parties are. in- 
volved in the suit, already filed in the Ori- 
{ginal Side of this Court even though, later on, 
jin the event of a second appeal filed, there 
jwould be an occasion for this Court to have 
Jit heard and disposed of along with the suit, 
pending on the original side, Therefore, it 
jwould be inadvisable to allow, the inter- 
lregnum, a decision to be rendered, which 
may result in conflicting decisions and 
different steps being taken to enforce the de- 
cree. At this juncture, one cannot visualise 
as to what would be the nature of decree 
that could be passed by different Courts be- 
tween the same parties relating to the same 
transactions. No doubt it is contended that 
the four bank guarantees are not involved 
in the suit pending in the High Court, Even 
0, they having been issued for the same 
transactions which are involved in the said 
suit, it is desirable to bring all the parties to 
face one and the same Court in order to 
avoid complications to be set in. 





11. Realising this position, the petitioner, 
fhas asked for the transfer of the appeal to 
the file of this Court to be heard along with 
the pending suit. Counsel for the respon- 
dents would oppose sach a joint hearing by 
claiming that‘ there is no provision made in 
Section 24,'C. P. C. for an appeal and a 
suit to be heard together. This leads on, to 
consider the decisions retidered, on the scope 
of Section 24, C. P. C., which are t tho 
following effect: ` = , 


M/s. Engg. Investments P. Lid. v. M/s. Bharat Heavy Electricals Lid. 
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, 42. In Srigangam Municipality v, Palani- 
wami Pillai, (1951) 1. Mad LJ, 281 : 64 Mad 
LW 327 : (AIR 1951 Mad 807), a Division 
Bench of this Court held that “in our opin- 
ion there is nothing in the language of, S. 24, 
C. P. C, to indicate on which side of this 
Court the application should be made... ..” 
{at pp. 807-808) , 

“According to us, the correct position is 
that, an application under S. 24, C. P. C. 
should be made to this Court as such, in the 
same manner as. it might be made to the Dis- 
trict Court, and such an application can be 
validly heard and disposed of by any Judge 
of this Court deputed by the Chief Justice to 
hear such applications”. 


© 13. Im Purna Chandra v. Samanta (AIR 
1953 Orissa 46 (at p. 47) it was held that 
“where there are two suits which raise cer- 
tain common questions of fact and law, 
having a substantial bearing, on the decision 
of each of the cases, it is obviously desirable 
that they should be tried at the same place 
and by the same Judge. This course is neces- 
sary in order to avoid multiplicity in the trial 
of the same issues and conflict of decisions, 
when such a situation arises, the Court has 
to consider -the -balance of convenience, 
having. regard to all the circumstances of the 
‘two suits”. 


14. in Karuppiah Ambalam v. Ayya 
Nadar, (1965) 1 Mad LI 75 : 78 Mad LW 
133 : (AIR 1965 Mad 435), while dealing 
with the scope of Section 24, C. P. C., it was 
reiterated that even execution proceedings 
also can be transferred under Section 24 in 
exercise of the general power of superintend- 
ence over subordinate Courts and for 
furthering the interests of justice. Section 24, 
C. P. C., confers a wide amplitude of exercise 
of powers by Court and the words “‘com- 
petent to try or dispose of the matter” would 
include each and every Court within the 
jurisdiction of the superiér Court empowered 
to deal with such execution proceedings, 


15. In N. Ram Mohan v. J. Kasthuri 
{AIR 1976 Mad 271: 89 Mad LW 92}, this 
Court held that the High Court can transfer 
a suit from the subordinate Court to ‘the 
High Court in general and later on taken up 
‘by original side cf this Court for frial and 
‘disposal, ‘according to law. In this case, the 
Petition was filed to the High Court and 
heard and disposed of in it’s appellate side, 
- 16. Yet another decision, placed ‘before 
Court is the one reported in Gen. Council, 
Church of India v. Niranjan {AIR 1971 Cal 
471), wherein it was ‘held ‘that S. 24, C. 'P. C. 
applies to the original side of the Court, and 


4 Mad.. 


the. power. conferred under . Section 24 has 
not. been- taken- away by. the City Civil Court 
Act. - 


17. In Kondayya v. Official Receiver, 
Nellore (AIR 1951 Mad 676: ILR (1951) 
Mad 763 : 64 Mad LW 139) it was held that 


in respect of insolvency proceedings, arising 
under the Provincial Insolvency Act, they 
cannot be transferred to the High Court and 
disposed of in. the original side, because such 
a jurisdiction is not conferred upon it. It 
was also held that an order refusing te 
transfer is not a judgment within the mean- 
ing of Cl. 15 of Letters Patent and therefore 
it is not open to appeal. 

18. Learned counsel for the petitioner 
also refers to the orders passed by this Court 
in and by which W. P. No. 774 of 1980 and 
C. S. 199 of 1978 were directed to be heard 
together. 

19. The main objection taken by Mr. B.T. 
Seshadri, learned counsel for- the respondents, 
by relying upon the decision in Kondayya v. 
Official Receiver, Nellore (AIR 1951 Mad 
676); is that, there is no jurisdiction con- 
ferred on this Court under Sec. 24, C. P.C, 
to direct an appeal and a suit to be heard 
and disposed of, even if conflict of decisions 
are to set in by separate hearings. 
rather stress more on the factual position 
that common issues do not arise for consid- 
eration and the enforceability of the Bank 
guarantees, is not a point which comes up 
for consideration in the suit filed 
Court and that the issues framed in C. S. No. 
316 of 1980, nowhere make any reference 
to’ the enforceability of the Bank guarantees, 
and when identical issues are not to come 
up, for consideration, it will be one of the 
grounds for refusing joint hearing. 


20. To find out whether ‘similar points 
come up for consideration or net: when the 


plaint ‘is looked at, it discloses a specific re-- 
lief asked for by the plaintiff. in para 20 (b). - 


to the effect that it wants a declaration that 
order dated 9-5-1980 terminating the contract 
is illegal, and void and “for the consequential 
injunction . restraining the defendant from 


enforcing or recovering the amounts covered - 


under the Bank guarantees -from..M/s. Canara 
Bank, Villivakkam, Madras”. In para 17, . 
“Unless and until that was established, the 
defendant cannot call upon.the Bankers -tó 
pay the amount due under. the guarantees”. 
2i.. .The relief claimed and averment made 
in the plaint, would suffice to. reject. the 
claim of Mr. .B. T. Seshadri, that in: the. suit 
pending in ‘the High: Court, no relief regard- 
ing the. Bank: guarantees; is . prayed. “for. 


M/s. Engg. Investments P. Ltd. v..M/s. Bharat Heavy Electricals Ltd. 


He would . 


in this . 


A. L R. ji 


Merely because the issues hitherto framed do 
not refer to such a relief asked for, it does 
not mean that an identical issue as involved. 
in the appeal is not also involved in the suit. 
It is, always open for the Court to recast the 
issues, when the matter is taken up for trial. 
Petitioner states that he intends to take the 
necessary: steps for recasting the issues. 
Whatever may be the course that may be 
adopted hitherto, it is clear that, even in the 
suit already filed in the High Court, the 
enforceability of the Bank guarantees is one 
of the main reliefs prayed for and which will 
have to be decided. 


22. Merely because a party had indulged 
in instituting identical proceedings in two 
different. Courts, it should not result in 
Courts being driven to a situation wherein 
conflicting decisions would be rendered. No 
doubt as contended by Mr. B. T. Seshadri, 
it is the making of the petitioner, but when 
it has resorted to a step which would 
ultimately result in undesirable results, the 
Court must be more concerned with unifor- 
mity of decisions rather than being concern- 
ed as to. who had created this situation. It 
might have indulged in abusing process of 
Court, obviously to achieve different results 
in different Courts. When it is stated that 
petitioner is scheming for diversifying pro- 
ceedings aad guilty of generating multiplicity 
of proceedings, it is the respondent which 
should look forward to the petitioner being 
contained and cornered in one Court. In 
stead, it is for separate hearings! But, once 
the matter comes to the knowledge of this 
Court, it has to take stock of the situation 
and prevent a decision being rendered in the 
appellate Court, at a time when a substantial 
suit is pending disposal in the original side, 
in respect’ of a similar matter. 

The abuse of process ‘resorted to, of which 
respondents are complaining, would be avoid- 
ed, ^n both matters being heard in the same | 
Court. Further projongation of proceedings, 
would also be prevented. Otherwise, on the 
appeal pending in the ‘City Civil Court, being, 
allowed to be heard, it will result in a se- 
cond appeal being filed in this Court and once 
again the’ possibility of conflicting decisions” 
being rendered in this Court itself in, 
different ‘jurisdictions would arise. There- 
fore, if as desired by the respondents, the} 
matter is to be disposed of by the: City Civil 
Court, what’ is most desirable to be avoided 
in the circumstances of the ease in the inter-t 
ests of justice: would not be: achieved. Henée,} - 
even -though, it: is «the petitioner- who v: has]. 


- come., before .Contt.seeking::for: a particular}: 
: reHef, whichzis. not .conducive:-to. the! .inter«|: . 
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ests “of justice, this- order is passed: under 
Section 24, C.' P. C: for a joint hearing. 

23. Mr. Seshadri would’ state that there 
can be no opposition raised to the proposi- 
tion that this Court bas jurisdiction to with- 
draw an appeal to the file of this Court for 
being heard and disposed of under Sec. 24, 
Civil P. C., but the vital objection taken by 
him is that the first appeal cannot be heard 
with the suit. On this point taken, in S. 24, 
C. P. C., as such, there is no provision made 
for the hearing of a suit and an appeal 
together. Therefore, the decision in AIR 
1951 Mad 676 cited by Mr. B. T. Seshadri, 
has no application to the facts and circum- 
stances of this case, because it was a case 
wherein a proceeding which arose under the 
Provincial Insolvency Act was sought to be 
transferred to this Court, which has no juris- 

- diction to hear such a matter. 


24. Hence, when it is quite apparent that 
there is every likelihood of conflict of deci- 
sions arising, the appeal, pending in the City 
Civil Court, has to be transferred to the file 
of this Court; and for posting the appeal, it 
is the administrative function exercised by 
the learned Chief Justice of the Court. Any 
learned Judge can exercise appellate cr ori- 
ginal jurisdiction, based on the posting of 
cases. There is no inhibition or prohibition 
in law to/against the same Judge to exercise 
both appellate and original jurisdiction, in 
respect of a matter where the same parties 
are involved and more or Jess identical issues 
arising for consideration. In the larger inter- 
ests of justice and equity and to avoid con- 
flict of decisions, of which the Court is more 
concerned, than that of the litigants; even if 
there are certain procedural defects, they can 
be cured. Therefore, such an enablement 
would be within the scope of the law, parti- 
cularly when there is no statutory prohibi- 
tion of the same learned Judge exercising 


both appellate and original jurisdiction. - In, 
fact, the learned Judges of the Court exercise, 


several categories of jurisdictions, . _during 
the course of the day in the disposal of the 


cases, likè Special-Original. Jurisdiction . per- ` 


taining to proceedings instituted under Arti- 
cle 226 of the Constitution; Appellate, Ori: 


ginal, Insolvency, (Criminal, Company cases. 


jurisdictions . ete, 


25. . Whether tbe same- ae aA the same 


time-can. club more: than one-jurisdiction and. 


dispose of: the matter is.the:ofly objection 
of the -fespondénts.- : 


is. thus made out; for -the same Judge- to 


exercise’ any. category. of ‘jurisdiction, by ad- e-e 
the . EZ/GZ/A982/82/T RM/MVI--H 


ministrative. exercise. :of- powers --of- 


` Abdul Azeez: v. Dhanabagiammal ~ 


When -the enablement` 
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Honourable Chief Jusme, the matters are to- 
be posted together. It weuis ‘only ‘resuht in 
advancement of justice, which is the only 
concern of the Courts irrespective of what- 
ever may be the scheming methods adopted 
by litigants to diversify proceedings. 

26. As for balance of convenience, which 
is one of the relevant factors, both the Hti- 
gants are within the limits of the city and 


` represented by the same counsel. and there- 


fore respondents cannot plead that by a 
transfer of the appeal, it would be put to 
any financial hardship or other difficulties, 
27. Therefore the petition is ordered as 
prayed for. 
Ordered accordingly. 








AIR 1983 MADRAS 5 
VENUGOPAL, J. 
Abdul Azeez Sahib, Petitioner v. Dhana- 
bagiammal and others, Respondents. 


C. R. P. No. 1981 of 1980, D/- 
1981.% 


Civil P. C. (5 of 1908), S. 47 — Powers 
of executing Court —- Decree in favour of 
dead plaintiff without knowledge ef death — 
Defendant not challenging decree — Execut- 
ing Court cannot refuse execution en ground 
of decree being in favour of dead person — 
Such decree being mere irregularity and not’ 
having effect of being without jurisdiction, 


24-11- 


cannot be declared void ab initio. (Order 22, 
Rule 1). (Para 3) 
Cases Referred : Chronological Paras 
AIR 1959 Bom 384 3 
AIR 1954 Cal 205 3 
V. Selvaraj, for Petitioner; T. S. Rama- - 


swami, for Respondents. . 


ORDER :— One of the legal representa- 
tives of the deceased plaintiff who has ob- 
tained a decree for costs against the defen- 
dants has filed this civil revision petition. The 
defendants and the other legal representa- - 
tives of the deceased decree holder are 5 
respondents. 


2. One Abdul Sukkoor Sahib filed a àit 
in O. S. No. 712 of 1966-on the file of ‘the 
District Munsif, Tindivanam, for injunctiez. 
against the twe defendants (respondents {` 
and 15 herein) restraining them from inter- 
fering. with plaintiff’s possession. and enjoy- 





* To revise the order “of Dist Judge, South 
Arcot at Cuddalore in €. M. “ No. 80 of -> 
1976 and E. P. No. A1 of 1973, DA 30-4- : 
` 1977. - Eee - 





5 Maa. 


ment of the suit properties. The suit was 
dismissed, and on appeal, the suit was de- 
creed and the plaintiff was awarded costs. 
The plaintiff died on 17-5-1971. Without 
impleading his legal representatives, the ap- 
peal was disposed of on 15-7-1971. The 
plaintiff’s power agent filed an execution peti- 
-tion for recovery of costs and the petition 
was dismissed since batta was not paid. A 
second -execution petition was filed by the 
power agent of the legal ‘heirs of the plain- 
tif. In E. A. No 804 of 1973, by consent, 
the legal representatives of -the plaintiff were 
added as parties and they are the petitioner 
and respondents 2 to 14 herein. 


. In E. A. No. -895 of 1973, the power agent 
of the legal heirs of the deceased plaintiff 
was permitted to prosecute the decree. An 
objection was raised that as the plaintiff was 
not alive when the appellate Court passed 
the decree on 15-7-1974, the decree is void 
and is not executable. The executing Court 
held that in E. A. 804 of 1973 the legal qe- 
presentatives of the deceased plaintiff -were 
added as parties with the consent of the de- 
‘fendants, and it is not open to the defendants 
te contend that the decree is not executable, 


Qn appeal, the Jower appellate Court ‘held 


‘that since the decree came -to be passed in 
‘favour -of the deceased plaintiff, it is void ab 
initio and is not executable and as such, the 
execution petition is .mnot -maintainable. 
Against this order of the tower appellate 
Court, one of the legal representatives of 
the deceased plaintiff has filed the civil reyi- 
‘sion petition. 


3. The fearned counsel for ‘the petitioner 
welying on the two decisions reported in 
Himangshu Bhusan Kar w. Manindra Mohan 
Baha, AIR 1954 Cai 205 and Raddulal 
‘Bhurmal v. Mahabirprasad ‘Bisesar Kalwar, 
AIR 1959 Bom 384, contended that a decree 

passed in favour of a dead person is not a 
anes and the fact of death not brought to 
‘the notice .of the Court when it passed the 
@ecree is only an irregularity and it -cannot 
shave the effect of making the decree void ab 
Anitio and ‘the decree is executable. Where 
Ahe Court proceeds with the case in ignorance 
Of the fact of death of a person and passes 
a decree, that decree cannot be treated as a 
nullity. Tt may, no doubt, be a’ wrong de- 
cree, but it will have to be set aside by 
taking appropriate proceedings like appeal, 

-gevision or review. -Generally speaking, a 
decree passed in favour of a dead person is 
_ wot a nullity, though a decree passed against 
x dead person can be construed as a nullity. 
Even if there ia abatement of the suit, that 


_S. P. Subramanian v. $. Chockalingam - 


tion can be made 


ALR. 


would not make the decree passed in the suit 
as one without jurisdiction and the executing 
Court is not entitled to refuse to execute the 
decree on the ground that the plaintiff was 
not alive on the date when the decree was 
‘passed in his favour. 


In the instant case, as the asians have 


-not chosen to challenge the decree either by 


way of appeal, revision or review, or to 
have it set aside in the suit itself by appro- 
priate proceedings, it is not open to the ex- 
seuting Court to refuse execution of the de- 
eree on the ground that the decree has been 
passed in favour of a dead person. As the 
decree passed in ignorance of the death of 
the plaintiff is a mere irregularity and cannot 
have the effect of making the decree as one 
without jurisdiction, the lower appellate! 
Court’s finding that the decree is void ab 
‘initio is clearly erroneous. 

4, dn the result, the civil revision petition 
is allowed and the order of the lower ap- 
pellate Court is set aside and that of the ex- 
ecuting Court is restored. Parties to ean 
their own costs. 


Petition allowed. 
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S. P. Subramanian, Petitioner V 
S. -Chockalingam, Respondent, 


C. R. P. No. 1837 of 1978, DJ- 46-14- 
1981.* 
Tamil Nadu Motor Vehicles Rules 
(1840), R. 155-A (2) {iv) — Workshop — 
Petitioners workshop not conforming 


to Rule being a wooden rafter with ag- 


bestos roof — Respondent given permit 
in view of his having workshop in ac- 
cordance with Rules — Grant ungues- 


tionable, 


i “As nearly fire proof as practicable” 
in R., 155-A (2) (iv) does not mean fire 


‘proof of exaction is insisted. But wooden 
rafters are easily combustible -especially 
in a place like 


bus workshop where 
repairs by welding on top of the ‘bus 
are ‘bound to be carried out. No distinc- 
between workshop 


‘housed on a wooden pole and one with 
rafters because both are easily com- 
‘bustible. When the petitioner has a 


*To revise the order of State. Transport 
Appellate Tribunal, in Appeal No, 23% 
ef 1977, D7- 29-4-1978. : 
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workshop with woeden rafters, once it 
is found not to conform to the Rule. 
marks therefor before grant of permit 
have to be reduced. Even if marks for 
workshop are not awarded to the res- 
pondent both petitioner and respondent 
have equal marks and the respondents 
claim will be easily upheld in view of 
his workshop conforming to the re- 
quirements of the Rule. Thus grant af 
permit to the respondent in such a case 
in unquestionable. CRP 2646 of 1978 


(Mad), Explained, CRP 446 of 1975 
(Mad), Referred. (Paras 4, 5 and §) 
Cases Referred: Chronological Paras 


(1879) CRP No, 2646 of 1979 (Mad). M. 
Govindaswami v. D. Gnanaprakasam: 
2, 5 

(1875) CRP No, 446 of 1975 (Mad). V. 

Raju v. M. Abdul Khader 2, T 


V. P. Raman for S. Srinivasan and 
E. R. Nagamanickam, for Petitioner; 
G. Ramaswami ang C, S. Parthasarathi, 
for Respondent. 


‘ORDER :—— The Regional Transport 
Authority preferred the revision peti- 
tioner for the grant on the ground that 
even though applicant No. 5 secured 
equal marks as applicant No, 1. he has 
become a bus operator by getting per- 
mits on transfer recently and his per- 
formance has to be watched before any 
fresh permit can be granted. Aggrieved: 
by this order, the matter was taken un 
by the respondent in appeal (App. Ne. 
231 of 1977) to the State Transport Ap- 
pellate Tribunal, The Tribunal held that 
the workshop of the revision petitioner 
did not conform to Rule 155-A (2) (iv) 
of the Motor Vehicles Rules, and, there- 
fore, it reduced twa marks, as a result 
of which the marks of the revision peti- 
tioner came to 8. Under these circum- 
stances, obviously having regard ta. the 
superiority of the marks and there being 
nothing to be said against the respondent 
that it would not be in the public inter- 
esi to make a grant in his favour, the 
grant in favour of the revision petitioner 
was set aside, and the respondent was 
favoured. Thus, the revision, 


2. The learned counsel for the revi- 
sion petitioner, Mr. V. P. Raman, urges 
the following points— (1) Rule 155-A (2) 
{iv) of the Motor Vehicles Rules in rela- 
tion to the workshop merely lays down 
that the workshop must be of non-com~ 
bustible matèria! as” nearly” as practica- 
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ble — That does not mean that even 
when a workshop is resting on wooden: 
rafters over which asbestes sheets have 
been laid, that weuld: not conform te the 
requirements. There is ne. authoritative 
ruling on this aspect of the matter ex- 
cepting an abservation feund in one of 
the judgments of this Court in C. R 
P. No. 2646 of 1979 (M. Govindaswami 
v. D. Gnanaprakasam). As a matter of 
fact, the earlier judgment of this cour? 
in C. R. P. No. 446 of 1975 (V. Raju v. 
M. Abdul Khader) takes a contrary view. 


(2) Ewen under the Petroleum Rules, 
what is stated with regard to the condi- 
tions of licence is that beams, rafters, | 
columns, doors and windews may be of 
wocd. If such is the position with refer- 
ence to a dealer in combustible material 
like petroleum, to say that the wooden: 
rafters would be combustible is wrong. 


(3) As both the revision petitioner and 


the respondent are new entrants, the 
insistence of such a qualification. 
is improper, because in C R P 


No. 446 of 1975 (V. Raju v. M. 
Abdul Khader} this court took the view 
that for a new entrant, the. requirement 
in relation to a workshop cannot be in- 


sisted upon. If that: principle had been 
adopted, the reduction of 2 marks is 


wrong, and. on the same basis, the two. 
marke in favour of the respondent also 
should not have been awarded, in which 
event, there would be equality of marks. 
and, therefore, the preference of the re- 
spondent should have been on a ground 
ather than: this. 


% I am not able ic accept any one of 
the above arguments as tenable. R. 151-A 
(2) (iv) of the Motor Vehicles Rules in 
relation to workshop, lays down as fol- 
lows— 


“The workshop shall be housed in a 
pucca building sufficiently spacious and 
with roofing of corrugated zinc sheets 
Or asbestos, making them as nearly fire 
proof as practicable and should have in- 
spection ramp.” ‘ 


4, My reading of the. Rule when it 
says ‘as nearly fire proof as practicable’i 
is that it does not mean that one cani 
insist upon fire proof of exaction, But it 
is common knowledge that `weooden 


‘rafters are combustible especially: in a 


place like this where ne is ‘bound: tot 
carry out repairs øm the lep Gf the bus 
with welding. - 

4 
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5. With ‘regard ‘to the wooden poles 
‘there -are-a mumber of ‘judgments of this 
court. However,’ when this position: was 
atgued in C. R. P:-No, 2646 of 1979 (M. 
Govindasami v. D, Gponaprakatan 
what I observed was— 


As regards the workshop my inter- 
pretation must be with reference to the 
object of the rule, the object of the rule 
being that:a workshop should be housed 
in a pucca building making it as fire 
proof as possible. In other words, it 
should not be exposed easily to fire 
hazards.- I am unable to hold that any 
distinction could be made between a 
workshop housed on a wooden pole and 
a workshop consisting of wooden rafters. 
Anyhow, I leave this question to be de- 
cided in appropriate proceedings because 
that is not a ground on which the Tri- 
bunal chose to set aside the permit. On 
the contrary, it found that the’ superior 
qualifications of the respondent would 
outweigh the cigun of the revision peti- 
tioner,” 


` The remit in that case became neces- 
sary because that point had not been 
gone into by the Tribunal then. In the 
case on hand, this point had been gone 
into and the Tribunal has taken the view 
that it does not conform to the require- 
‘ment since the wooden rafters. are com- 
bustible in nature. I am of the view that 
the distinction that is sought to be made 
between a workshop housed on a wood- 
jen nole and a workshop consisting of 
wooden rafters isa distinction without 
difference because both are easily com- 
bustible. I am unable to take a view dif- 
ferent from the one I have taken earlier 
as seen in the extract «above. 


6. The condition of the Petroleum 
Rules 1976, relating to the licence is 
stated thus— ` 


“The Petroleum shall be stored in ‘the 





licensed storage shed which shall be 
constructed of suitable non-combustible 
“material, but the beams, rafters, 


columns, doors and windows may be of 
wood. 3y 


Thë court is Sounded with he inter- - 


pretation of the rule, and not the wis- 
döms or the policy of incorporating- the 
-Same in the Motor Vehicles. Rules. 
“Therefore! I-am- unable to see- anv rel- 
‘evance of this rule to enida The matter 


- im issue. 
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7. It is true “that: Ramanujam, J, has 
observed in C. R..P. No. 446 of 1975 (V. 
Raju v. M, Abdul. Khader) as-follows— 

“The learned counsel for the “péti- 
tioner ‘submits that to get two marks the 
workshop would be such as not suscep- 
tible ‘to catch fire and that. the respon- 
dent’s’ workshop is not ofie suchi ‘But 
this requirement applies only to’ a work- 
shop of a‘ fleet operator whois owning 
more than 5 buses’ and persons operating 
less than five buses cannot be required 
to have a workshop ‘built with uninflam- 
mable materials, In this case both ‘the 
authorities below have proceeded on the 
basis that the respondents workshop was 
with uninflammable materials and it is 
only on that basis two marks have been 
granted to the respondent. I am of the 
view that the award of two marks to 
the respondent under the head ‘work- 
shop” cannot be challenged.” 


8. Here, both the revision petitioner - 
and the respondent state their claims 
basing on the ownership of the work- 
shops. Under those circumstances, the 
Regional Transport Authority as well as 
the Tribunal are well entitled to consi- 
der whether marks have to be awarded 
on the basis of their claims. But once it 
is found that the workshop of the peti- 
tioner does not conform to the require- 
ment of the Rule, certainly. it warrants 
reduction. Even otherwise, supposing ‘no 
marks have been awarded for the work- 
shop so far as the respondent is con- 
cerned, what happens is that there would 
have been an equality of the marks and 
in such a case, the claim of the respon- 
dent could easily be upheld in view of 
the fact that he has got a workshop 
which conforms to the requirements un- 
der Rule 155-A (2) (iv) of the..Motor 
Vehicles Rules, For all these reasons, 
I see no merit in this revision petition. 

9. The- civil revision ‘petition is dis- 
missed. There will be no-order. as to 
costs. The status quo as on today will 
be maintained for two weeks from‘ this 
date. 

Pelition. disinisšea. 
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“Bhagyalakshmi and - another Appel- 

fants v. K. Narayana Rao, Respondent. 
.. A A. O. No. 456 of 1980, D/- 21-9- 
‘1981. * 
. (A) Guardians and Wards . “Act (8 of 
1890), Sections 9 (1), 25 — ‘Ordinary 
residence —. Minors removed by mother 
te her maternal place — Complete aban- 
-donment of husband’s place as residence 
Rot proved — Application. by husband 
for custody of minors — ‘Ordinary re- 
sidence’ of minors, held, was father’s 
place of reSidence. 

Minor children were removed ‘by the 
mother to her maternal home along with 
However there was no indication 
of complete abandonment by her.of her 
husband’s house as residence. An ap- 
plicatioin for custody of the minors filed 
by the father in a Court having juris- 
diction over his place was challenged on 
the ground that the children at that 
time stayed in a place beyond the juris- 
diction of that Court and hence the ap- 
plication was not laid in the Court with 


proper jurisdiction in view of S. 9 (1)- 


.of the Act. 

Held that, in the circumstances of the 
case the ‘ordinary residence’ 
minors under Section 9 (1) was with 
their father. The application for custody 
was therefore laid in. the proper Court. 
Case law discussed. _ (Para 7) 
” The words ‘ordinarily resides’ are in- 
capable of any exhaustive definition as 
those words have to be construed ac- 
cording to the purpose for which the 
enquiry is made. The intention of not 
reverting back to the former place of 
residence would normally be relevant. 
But in case of minors it is difficult to 
impute any such intention to them. 
Furthermore it has also to be borne ` in 
mind that mere temporary residence or 
residence by comipulsion at a place how- 
ever long cannot be equated to or 
treated. as the place of ordinary 
residence, . The residence of 
minors with their mother at Her 
maternal home, though for some 
years had necessarily to be regarded as 
a temporary one or under compulsion 
Or force of circumstances and could not 
therefore be regardeq as their ordinary 
Place of residence, which connotes 





*Against order of Dist, Court, Salem, in 
"O. P. No. 103° of | 1978; ‘D/- 21-3- 1980. 
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- idea of a. settled horae which in 
-Stant case -was the -father’s place of :re- 


of the. 


the. 
‘ing evidence — Custody granted. 


the. 
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the in- 


sidence.. Case law discussed. >. (Parag 7) 

(B). Guardians and Wards Act (8 of 
1859), Section 25 — Question of. custody 
of minor children above 5 years — 
Mother financially hard-pressed — 
Father decently employed and earning 
substantial amount — Welfare of children 
would be to remain with fathey and not 
with mother. (Hindu Minority; and 
Guardianship Act (1956), S. 6). l 

Where the mothėr of minor children 
above the age of 5 years was found al- 
ready to be so indebted that she was not 
in a position to look after and. educate 
the minors whereas the further was 
found to own immoveable property as 


well as a job secured with substantial 
income and he was found to bein a 
position to: look after and educate the 


children properly, while deciding the 
question of custody of the minors. 
Held that, in deciding the question of 
custody the paramount consideration is 
the welfare of the minors. The expres- 
sion ‘welfare’ includes material as well 
as spiritual welfare. The Court has to 
consider as to what order would be best 
for securing the welfare and happiness 
of the minors. Qn the facts and circum- 
stances of the instant case the welfare 
of the minor children compels that. they 


should be allowed to remain with ` the 
father rather than with the mother. 
Under Section 6 of the Hindy Minorily 


ang Guardianship Act the natural guar- 
dian of a Hindu minor above 5 years of 
age is the father and only after him 
comes the mother. Normally the natural 
guardian is entitled to the custody of the 
minors and in so doing. the Court will 
be concerned only with the welfare of 
the minor. (Para 9) 
- (C) Guardians and Wards Act (8 of 
1890), Sections 25, 9 (1), 4 (5) (a) — 
Civil P. C. (1908), Section 21 — Objec- 
tion to jurisdiction of Court granting 
custody of minors to father — Mother 
Participating in proceeding and. adduc- 
consi- 
dering evidence led and welfare of 


minors — There is ‘no failure of 

justice — Objection to jurisdiction 
- cannot sustain. aut 1975 Guj 150, Relied 

on. . (Para 8) 

Casca Referred -: Chronological -Paras 

ATR 1975 Gui 150- . 5,8 
- AIR 1963. SC" 1521.: 1963 a Cri. ir 413 
> oy EEA “5, 7 


` AIR 1963 Asam 193 ones BF 
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K. V. Padmanabha Rac, for Appel- 
lanis; A. Ramanathan for R. Vedantham, 
for Respondeni. 


JUDGMENT :— This is an appeal 
under Section 47 of the Guardians and 
Wards Act 1890, against the order in 
O. P. 103 of 1978, District Court, Salem 
allowing an application filed by the re- 
spondent herein under Section 25 of the 
Guardians and Wards Act (hereinafter 
referred to as the Act) praying that the 
appellants should be directed to hand 
over the custody of three minor children 
Rama Rao, Punitha and Nagaratnam te 
the respondent. The first appellant is 
the wife of the respondent herein, while 
the second appellant is the father of the 
first appellant. The first appellanj and 
the respondent were married in 1957 at 
Katapadi Village, Udipi taluk. The re- 
spondent secured a job with Kandasami 
Spinning Mills, Komarapalayam, in 1964, 


and brought the first appellant to that 
place where they lived together. Three 
children, viz, Rama Rao, Punitha and 


Nagaralnam were born to the first ap- 
pellant ang the respondent and the 
children had been admitted into school 
at Komarapalayam where they were 
studying. There were some minor 
quarrels and misunderstandings between 
the first appellant and the respondent. 
The first appellant appears to have sug- 
gested that she may be alloweg to go to 
the village of Kote for a brief stay to 
which the respondent agreeg and pur- 
suant to this, the first appellant and the 
three minor children left Komarapala- 
yam in or about July, 1975, and the 
first appellant promised to return back 
to Komarapalayam with the children 
within a short time. Thereafter, the 
respondent also is stateq to have visited 
the first appellant and the children sev- 
eral limes, when he was informed by 
hey as well as the secong appellant that 
the first appellant was suffering from a 
severe form of Arthrities and that she 
was undergo‘ng treatment and believing 
this, the respondent had allowed the 
first appellant and the children to con- 
tinue to live at Kote. Even thereafter, 
the respondent haq visited the first ap- 
pellant and the children once in every 
month and also lookeg after their needs: 
While so, in or about March 1978, ac- 
cording to the respondent, the appellants 
suggested that the respondent should 
deposit a substantial sum in the name 
of the first appellant at Udipi so that she 
may draw the interest thereon and ih- 
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cur the expenditure on behalf of the 
children. This suggestion, according to 
the respondent, was only to enrich the 
second appellant, as he was a man of 
no means and when it was found by the 
respondent that all the sums given by 
him had been utilised for the family ex- 
penses of the second appellant and only 
very little hag been spent on the child- 
ren, the respondent appears to have in- 
formed the first appellant that she should 
come back to Komarapalayam with the 
children and that further treatment can 
On the refusal of 
the first appellant to do so, the respon- 
dent returned to Komarapalayam and 
thereafter made aitempis through one 
Y. Ramakrishnaiya to get back to Koma- 
rapalayam the first appellant and the 
minor children, but al] attempts in that 
direction failed. The first appellant sent 
a notice on 15-4-1978, claiming a sum of 
Rs. 1000 per month as maintenance for 
herself and the minor children, Ac- 
cording tc the respondent, he even 
thereafter requested the first appellant 
to come back to Komarpalayayam with 
the children, but she did not do so as 
she was only determined to exploit the 
situation to squeeze some money out of 
the respondent, The respondent stated 
that he is entitleq to the guardianship 
and custody of his minor children Rama 
Rac, Punitha and Nagaratnam, aged about 
14, 12 and 9 respectively. It was also 
the further case of the respondent that 
in Kote village proper facilities for the 
education of the children were not avai- 
lable and that the appellants also did 
not command the means as well to give 
good education to the minor children. In 
addition, the respondent claimed that 
minor Punitha was about to attain pub- 
erty and that it became necessary to 
make arrangements for her marriage as 
well. The respondent further claimed 
that owing to lack of adequate educa- 
tional facilities as well as other psy- 
chological factors, i¢ will not be in the 
interests of the minors to allow them to 
remain at Kote. He therefore prayed 
that they should be directed immediately 
to return to Komarapalayam. It was 
under these circumstances that the res- 
pondent filed O. P. 103 of 1978, District 
Court, Salem, praying that his minor 
children Rama Rao, Punitha ang Naga- 
rafnajn should be restored. to him. 


2. That application was resisted by 
the first appellant ‘herein, who pleaded 
that there were quarrels’ owing to the 
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ill-treatment melted out to the first ap- 
pellant and the minor ohildren ang that 
after 1972, the respondent had been ill- 
treating the first appellant and the child- 
‘ren which made it impossible for them 
to live with the respondent and there- 
fore, the first appellant was obliged to 
live away from the respondent. The 
first appellant further pleaded that she 
was obliged to leave the respondent in 
July 1975, with her minor children, as 
the respondent refused to maintain them. 
The several visits to Kote village stated 
to have been made by the respondent 
were denied. The attempt of the first 
appellant to secure a large sum of money 
from the respondent in her name to 
facilitate her to draw interest thereon 
was denied. The first appellant also 
denied that the respondent had asked 
her ang the children to come back to 
live with him. The attempts stateq to 
have been made through mediators to 
secure the first appellant ang the minor 
children were refuted. While admitting 
the issue of a notice dateq 15-4-1978 to 
the respondent, the first appellant 
charged the respondent with carelessness 
to look after the children and also stated 
that the welfare of the minor children 
will be in jeopardy, if they were left in 
the care and custody of the respondent. 
The first appellant also claimed that 
proper facilities to educate the children 
at Udipi or Manipal were available and 
that such facilities were better than 
those available in the place of the re- 
spondent. The first appellant also claim- 
ed that she had the means to give good 


education to the minor children. The 
first appellant also put forth the plea 
that it would be proper and safe for 


Pumitha,who was about to attain the age, 
to stay with the first appellant rather 
than with the respondent. An objection 
was also taken that the minor children 
were not living with in the jurisdiction of 
the District Court of Salem, at the rele- 
vant period or at the time of the filing 
of the application. The welfare of the 
minors, according to the first appellant, 
required that they should not be left 
with the respondent and the application 
filed by the respondent was characteris- 
ed as an attempt to forestall the main- 
tenance claim of the first appellant and 
the minor children, 


3. The second appellant adopfeg the 
counter of the first appellant, 
4. Before the court below, the re- 


spondent examined himself. as P. W. EF 
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and marked Exs: A. 1 to A 4, while, the 
first appellant examined. herself as 
E. W. 1 and relied upon Exs. B. I to 
B. 3. On a consideration of the oral as 
wel] as the documentary evidence, the 
Court below found that the first appel- 
lant was unable to maintain herself and 
the minor children, that the second ap- 
pellant is in indigent circumstances and 
unable to maintain them anq that the re- 
spondent was in a better position to 
look after the children and their welfare 
and also best suited to be the guardian 
of the minor children. On that conclu- 
sion, the petition filed by the respondent 


was allowed and the appellants were 
directed to hand over custody of the 
three minor children to the respondent 


herein. Aggrieved by this, the appellants 
have preferred this appeal. 


5. The learned counsel for the appel- 
lants first contended that the application 
filed by the respondent herein coulg not 
have been entertained by the District 


Court at Salem, since the minors did 
not ‘ordinarily reside’ at any place 
within the jurisdiction of that Court. 


Elaborating this contention, it was fur- 
ther submitted that the first appellant 
along with the minor children, left 
Komarapalayam on 1-7-1975 and there- 
after all of them had been living at 
Kote village within the jurisdiction of 
the District Court at South Canara and 
therefore, the District Court at South 
Canara alone had jurisdiction to enter- 
tain the application. Reliance in this 
connection is also placed by the learned 
counse] for the appellanis on the deci- 
sions reported in Mst. Jagir Kaur v 
Jaswant Singh, AIR 1963 SC 1521 and 
Mst. Firoza Begum v. Akhataruddin 
Laskar, AIR 1963 Assam 193, It is also 
further pointed out that the Court below 
had not adverted at all to this jurisdic- 
tional objection. On the other hand, the 
learned counsel for the respondent con- 
tends that the respondent and the first 
appellant had been living in Komara- 
palayam till July 1975 ang that the 
minor children should, therefore, be 
taken to have been ‘ordinarily residing’ 
within the meaning of Section 9 (1) of 


the Act at Komarapalayam within the 
jurisdiction of the District Court at 
Salem. If is also submitted that the 


actual] place of residence of the minors 
at the time of the filing of the applica- 
tion does not determine the jurisdiction 
of the Court ang that in the absence of 
anything to indicate that there was an 
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intenlion to abandon Komarapalayam’ as 
a-place of residence the mere circum- 
stances that the minors were in the cus- 
tody of the first appellant at Kote village 
would not make them ordinarily residing 
at Kote so as to render the proceedings 
initiated before the District Court at 
Salem without jurisdiction. A further 
point is also raised by the learned coun- 
sel for the respondent that the order 
was passed by the Court below on the 
merits of the application after due hear- 
ing and that technicalities should not be 
allowed to prevail when there was no 
failure of justice. In this connection, 
reliance was also placed on the decision 
in Shah Harichand Ratanchand v, Virb- 
bal, AIR 1975 Guj 150. 


6. It would be pertinent to notice the 
relevant statutory .provisions which have 
a bearing on the question debated. Sec- 
tion 4 (4) of the Act defines a ‘District 
Court’ as having the meaning assigned 
to that expression in the Civil P, C, and 
includes a High Court in the exer- 
cise of its ordinary original civil juris- 
diction. Section 4 (5) (a) states that ‘the 
court’? means the District Court having 
judisdiction to entertain an application 
under the Act for an order appointing or 
declaring a person to be u guardian. S. 9 
relates to the jurisdiction of the court 
to .entertain an application. The 
provision relevant in this case is S. 9 (1) 
of the Act which reads ag under:— 


“If the application is with respect to 
the guardianship of the person of 
the minor, jit shall be made to the 
District Court having jurisdiction in the 
place where the minor ordinarily re- 
sides.” 

Séction 25 of the Act provides as fol- 
tows :— 

“25, Title of guardian to custody of ward: 
(1) If.a ward leaves or is removed 
from the custody of a guardian of his 
person, the Court if it is of opinion that 
it will be for the welfare of the ward to 
return to the custody of the guardian, 
may. make an order foy his return, and 
for the purpose of enforcing the order 
may cause the ward to be, arrested and 
to be delivered into the custody of the 
guardian. .. 


(2) For the purpose of arresting the 
ward;:the Court may exercise the power 
conferred on ‘a Magistrate: of 
class by Section -100 of the Code of Eri- 
- minak Procedure; 1882 «(now the -Code 
- of Criminar Procedure :* 19737 {Act 2 -of 


Bhagyalakshmi v. 


K. Narayana Rao 


the first 
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1974) and the corresponding seclion is 
S. 97). o - 


(3) The residence of a 
the will of his guardian with a person 
who is not his guardian does not itself 
terminate the guardianship.” , 


7. In the light of the aforesaid slatu- 
tory provisions, the question whether 
the ‘minor children in the present case 
‘ordinarily resided’ at Komarapalayam 
within the jurisdiction of the District 
Court at Salem or not, has to be decided. 
Tf it is to be held. that they were so re- 
siding, it is not disputed that in that 
event, the District Court at Salem will 
have jurisdiction to entertain the pro- 
ceedings. The words ‘ordinarily resides’ 
would in my view connote, a regular, 
normal or settled home and not a tem- 
porary or forced one to which a minor 


ward against 

















might have been removed either by 
stealth Or by compulsion. The place of 
residence at the time of the filing of 


the application under the Act does not 
help to ascertain whether a particular 
court has jurisdiction to entertain the 
proceedings or not, as it would be 


and consequently from one jurisdiction 
to another. The question whether the 
minors were ordinarily residing in any 
particular place has to i 
decided on the facts of 


strued according to the purpose for which 

the enquiry is made, The intention of not 
reverting back to the former place of 
residence would , normally be relevan !;, 
but in the case, of minors, it is, rather| . 
difficult to impute any such intention to 
them. It has also to be borne in mind) , 
that mere temporary residence or resi- 
dence by compulsion at a place however 
long, cannot be equated to or treated as 
the place of ordinary residence. Bearing} 
in mind these considerations, it, is. neces- 
sary to ascertain from the materials 
available in this .case.as to where the 
minors ‘ordinarily resided’ , for purpose 
of the Act, There is no dispute that tillj’ 
1-7-1975, the first appellant, ‘the réspon-! ` 
dent and: the ‘minor Children” were. att- 

living: ` together:~ under ~ one; roog.sin -. 
Komarapalayam.-- It_ is -thereafter., that . 
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the first appellant lefi Komarapalayam 
taking the children also with her and 
continued to live with ber father’s house 
at Kole village with the children ti the 
proceedings were initiated by the re- 
spondent under S. 25 of the Act. The 
evidence of the first appellant, examined 
ag R. W. 1, is to the effect that she and 
the ‘respondent resided together with the 
children at Komarapalayam.' In’ the 
course of hey cross-examination R.W. 1 
admitted that the respondent requested 
her and the children to come and live 
with him. It is also further admitted that 
an ex parte decree for the restitution of 
conjugal rights had also been. obtained 
by the respondent. On this evidence of 
R. W. 1, it is rather difficult to- hold that 
she had completely abandoned her’ hus- 
band’s house at Komarapalayam as a 
place of residence and had decided: per- 
manently to stay at Kote. The minor 
children had been taken by the first ap- 
pellant when she left her husband’s 
abode, presumably on account of certain 
misunderstandings and quarrels that had 
arisen between the first appellant and 
the respondent and though the differ- 
ences between them apparently had not 
been patched up later, there is nothing 
in the evidence which would disclose 
that there was any idea of abandonrnent 
of the family house at Komarapalayam 
on the part of the first appellant. At any 
rate, the minor children cannot be im- 
puted with any intention of abandoning 
the family residence at Komarapalayam, 
as they are obliged to stay with their 
mother, who had taken them to Kote 
village. The residence of the minors at 
Kote village, though for some years, has 
necessarily to be regarded: as a tempor- 
ary one or under compulsion or foree of 
circumstances ang could not therefore: be 
regarded as the ordinary place of resi- 
dence, which as stated earlier connotes 
the idea of a settled home, which is only- 
in Komarapalayam. Though- the words 
used in S. 9 (1) of the Act are ‘ordinarily 
resides’, the mere residences on the date 


of application, as stated ‘earlier, carmot - 


be decisive of the matter. In the present 
case, the ‘evidence points - out that ‘the: 
settléd home or abode of the minors is 
only at Komarapalayam and not at Kote, 
village, to"which plate they -had - been 
merely’ ‘removed by the ‘first ` appellant 
owing . ‘to certain” “ misunderstandings | be- 
tween “her ‘and. the “respondent cand. 
residence.: vat - Kote... -village;:is: .-merely.. a. 
temporary’ “residence: taken - up “not --with 


Bhagyalakshmi. v. K, Narayana Rao. ~; 


‘There were also rival applications 


such ., 
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the idea of permanently . abandoning} 
Komarapalayam .as. a place of residence.| 
In Mst. Firoza Begum: v. Akhtaruddin 
Laskar, AIR 1963 Assam 193, on the 
facts, it was found that the minors had 
been, ordinarily residmg at Silchay for a 
period of about 3 years prior to the mak- 
ing of the application and therefore the 
requirements of S. 9 of the Act satisfied 
with reference to the court. aty Silchar. 
filed 
by the father ag well as the mother. On 
the facts of the present case, that deci- 
sion cannot, therefore, be applied. The, 
reliance placed upon Mst. Jagir Kaur v. 
Jaswant Singh AIR 1963 SC 1521, does 


‘not also assist the appellants as the Sup- 


reme Court in that case was concerned 
With the interpretation of Sec. 488, Cr. 
P. C. The language‘ emploveg in that 
provision is very different from that in 
S. 9 (1) of the Act. Apart from this, it is 
also pointed out by the Stupreme Court 
that the meaning of the word ‘residence’ 
has to depend upon the context and that 
S. 488 Cri. P. C. is intended to serve 
a social purpose and also to enable a de- 
serteq wife or a helpless child to get 
urgent relief against the husband or the 
father, as the case may be, in a place 
where he resides, permanently oy tem- 
porarily, or where he last resided, or 
even where he happens to be at the time 
the proceedings are initiated. Such con- 
sideration cannot he applieq with refer- 
ence to S. 9 (1) of the Act. On a con- 
sideration of the evidence, it has already 
been foumd that the settled home of the 
first appellant and the minors is only 
Komarapalayam, - where they hadi 
ordinarily resided and as there has been 
no manifestation of any intention to 
abandon that as a home or abode, it must 
be held that the minors ordinarily resid- 


‘ed only at Komarapalayam anq not at 


Kote village, The proceedings under 
S. 25 of the Act ‘initiated’ by ‘the respon- 


` dert were thus properly laid before the 


District Court at Salem. 


8. There is yet another point of view 
from which the question of jurisdiction 
may be considered. The objection with- 
reference to the jurisdiction of the. Dis-. 
trict Court at Salem to entertain the 
petition fileq by the respondent was no 
doubt raised in the counter but it does 
not. appear: to have been seriously urged, . 
as otherwise, that. would have been dealt 
with by -the.court below., But. even. other-, 


wise; the. appellants - had.. participated. in, 2 


the- proceedings,- and had: -also giveņ, evi- 
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dence and on a consideration of the eyi- 
dence that was placed before the court 
and taking into account the welfare of 
the minors, the court below had directed 
the appellants to hand over the custody 
of the minor children to the respondent. 
Tt cannot be saig that there has been a 
consequent failure of justice. 5S. 21 
C.P.C. is intended to avoid technicalities 
based on local or territoria] jurisdiction 
in the upholding of orders of court. fn 
Shah Harichand Ratanchand v, Virbbal, 
ATR 1975 Guj 150, it hag been laid down 
that S. 21 C.P.C. is a transcendental and 
jcurative provision to see that lechnicali- 
jties do not prevail, when there is no fai- 
lture of justice ang that the appellate 


jcourt was bound to resort fto this 
Jeurative provision before declaring 
ithe order of the District Court 

to be nul and void by up- 
Jholding the objection about territorial 


jurisdiction. Even on ‘this ground, the 
Jeoniention of the appellants that the 
{District Court at Salem had no jurisdic- 
diion to entertain the application filed by 
the respondeni has to fail. 

9. The next contention of the learned 
counsel for the appellanis ig that the 
eourt below has not considered the gues- 
tion of the welfare of the minors at all 
bul had procesfied to judge only the 
suitability of the respondent and that 
Such an approach is bad. It is also fur- 
ther submitted that the custody of the 
children should be allowed to remain 
with the first appellant as she is the 
mother and she is also best suited to look 
after the children with all her love and 
affection. On the other hand the learned 
counsel] for the respondent submits ‘that 
the criticism of the learned covnse] for 
the appellants that the court below pro- 
ceeded to consider only the suitability of 
the respondent to be a guardian is not 
fustified at all as the entire evidence had 
heen considered and only thereafter the 
respondent hag been declared to be the 
person with whom the minors should be 
allowed to live having regard to. their 
welfare. The further point made is that 
the evidence discloses a definite Mmeapa- 
tity on the part ef the appellants to look 
after even the daily needs and the mini- 
mum requirement of the minors and that 
under these circumstances, the court be- 
low was quite correct in directing the 
appellants to fand over the custody of 
jthe minor children to the respondent, In 
jdeciding the ayestion of custody, the 
paramount consideration is the welfare 
jef the miners, The expression ‘walfara’ 
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iS wide enough to include materia] as 
well as spiritual welfare. The court has 
to consider as to what order would be 
best for securing the welfare and hap- 
piness of the minors. The welfare of the 
children cannot at the same time be con- 
fined to either physica] comfort op the 
comfort that money can secure, The 
children have to be properly brought 
up, educated in healthy surroundings in 
order to enable them to have the benefits 
of education and also to secure a footing 
in life later on. Under S. 6 of the Hindu 
Minority ang Guardianship Act, the na- 
tural guardian of a Hindu minor in re- 
Speci of the minor’s person as welj as 
the property is the father and only after 
him, comes the mother. This is, no doubt, 
qualified by the circumstances that the 
custody of a minor who has not complet- 
eq five years, shall certainly be with the 
mother. In this case all the minors have 
completed five years. Normally, the na- 
tural guardian is entitled to the custody 
of the minor and as stated already, in so 
doing the court will be concerned only 
with the welfare of the minor. In the 
gresent case, the children were aged 14, 
{2 and 9 even at the time the application 
was filed on 39-5-1978, and by now, they 
have grown up considerably, With a 
view to ascertain the wishes of the 
minors, they were directed to be produc- 
ed before Court and when questioned, 
they were not averse to the idea of stay- 
ing with their father. It was also at- 
tempted fo be stated that the respondent 
was leading a wayward life. It is at once 
evident that the children of tender years 
cannot really have any knowledge of the 
wayward life stated to have been led by 
the respondent and that they have bean 
tutored to say so, especially when even 
the case of the first appellant is not that, 
Weedless to say, this attempt is only to 
Prejudice, if possible, the claim of the 
respondent. It is therefore not possible 
to act upon what has been expresseg by 
the children. That leaves for considera- 
fion the question of the proper custody 
of the minor children. Out of the three 
children, the first is a boy and the ether 
two ara girls. The evidenca of the first 
appellant, examined as R. W. 1, discloses 
that the appellants have borrowed large 
amounts and that the second appellant 
owns a house and an acra of land. The 
annual income therefrom is stated to be 
only Rs. 1000 or Rs. 1500. R. W. 1 would 
also admit that the respondent commands 


Getter facilities ang that whila living 
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with him in Komarapajlayam he was 
drawing a monthly salary of Rs. 3666. 
Ex. A-1 issued at the instance of the first 
appellant also refers to the inability of 
the first appellant te maintain herself 
and the minor children as her parents 
are not in a position to maintain the first 
appellant ang her children. From Ex. A-? 
and the evidence of R. W. H it is evident 
that she is unable to maintain herself 
and the children. ft is therefore not pas- 
sible even according ta the first appel- 
lant to give a comfortable living to the 
children and also to see to it that they 
are properly brought up and educated: 
The evidence of the respondent, examin- 
ed as P.W. 1, would show that he is 
earning substantial amount and that he 
can also lock after the children ang give 
them the best of education available in. 
Komarapalayam where they had been 
studying earlier. It may be that the 
children have lost touch with the respon- 
dent who has also been close to them. W 
is also evident that there hag been a cal- 
culated attempt by the appellant te 
paint a distorfed picture of the respon- 
dent, in the impressionable minds of the 
children. But the environment in which 
the children are now being brought up 
does not appear to be very congenial for 
their growth and development. In so far 
as the son is concerned, he needs the 
care, love, protection guidance and ad- 
vice of the father in order to enable him 
to embark upon a course of usefuj study 
fo secure a good footing in life and em- 
ployment as well. In such matters, ` the 
father’s advice and guidance would be 
more valuable and conducive to the wel- 
fare of the son rather than that of the 


mother, The other two are, no 
doubt, girls and even in re 
spect of them as noticed earlier, 
the. father would be the natural 


guardian. No doubt, those two children. 
will be scon attaining age and during 
that period they have to be carefully 
looked after. The. respondent, who alse 
appeared before court, impressed me as 
a very decent gentleman and a loving 
father and had assured that he would 
endeavour to do. his. very best to see to. it 
that even. the girls are looked after care 
- fully with all comforts and: convenience 
and also provided with education. befit- 
ting his status and. means. The respon- 
dent is decently ‘employed in Komara- 
palayam and is alsa holding a responsi- 
ble post in a textile mill earning sub- 

stantial amount .and. it would, therefore, 


be: not difficult. for the respondent te. 
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commang the comforts as well as the 
conveniences that may be required by 
the children to make their life comfort- 
able, happy and cheerful, The environ- 
ment in which the children are now be- 
ing brought up is not sa congenial te 
their welfare ag the second appellant ow 
whom the first appellant is dependent, is 
heavily indebteg and has practically no 
property and he is also very old and is 
not expected: to live for many years. In 
the event of something happening to the 
second appellant, the first appellant will 
be completely- left in the lurch without 
any male help ary assistance. It would 
for hey te. 
maintain the ehildren on further bor- 
rowings living away fram the respon- 
dent. In my view, om the facis and cir- 
cumstances. of the present case, the wel- 
fare of the minor children compels. that 
they should be allowed to remain. with 
the respondent, rather than with the} 
first appellant, though she is the mother. 
Having regard. te these considerations,} 
it cannot be saig that the court below, 
was. in error in having directed: the ap- 
pellant tæ hand over the custody of the} 
minor children to the respondent. Con- 
sequently, the civi] miscellaneous appeal 
fails and is dismissed’ but having regard 
to the close relationship between the 
parties, there will he ne erder as to casts. 


Appeal dismissed. 








AIR 1963 MADRAS 15 
BALASUBRAHMANYAN, J. 
€. Varamani David; Petitioner v. The 
Bank. of Madurai Ltd. and another, Respon- 
dents. tine 
C. R. P. No. 2609 of 1978, Dj- 2-3-1981.4 


Banking Regulation Act (10 of 1949), See- 
tions 6,2. — Tamil Naéw Chit Funds Acf 
(1961), S: I — Tamil Nadu Indebted Per- 
sons (Temporary Relief) Act (Presi. Act 16 of 
1976), S. 3 (h) Œ) — Chit Fund transaction 
conducted by Bank — Liability of borrower 
— Transaction is a Banking fransaction — 
Banking Regulation. Act applies. — Liability 
of borrower is saved: by Act (16. of 1976). 

A chit fund transaction though conducted 
by a separate department of a Bank and 
subject te the Chit Funds Act, is 2 banking _ 
transaction: governed’ by tlie Banking Regu- 
*To. revise. order of Dist Munsif’ Court, 

Madurai, D/- 26-10-1976. 
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“lation Act. The liability of a 
clifred ‘in’ ‘such a transaction -is` saved’ fro- 
the provisions of the Act (16 of 1976) in 
view of S..3 (h) (B) of that Act. The bor- 
rower is not entitled to any benefits under 
the Act and the suit for recovery of the 
borrowed sum is maintainable. (Para 3) 


Manicka’ K. Ramalingam, for ‘Petitioner; 
V. Subramanian, for Respondents. ' 


ORDER :— This revision petition arises 
out of an application filed by a defendant 
in a suit before the trial Court to fry a par- 
ticular issue as a preliminary issue. The 
application was filed in the following cir- 
cumstances. The petitioner was sued on a 
liability which he had incurred in a_ chit 
transaction conducted by the plaintiff which 
is a banking company. The petitioner re- 
sisted the suit on various grounds, chief 
amongst which was that he was a debtor en- 


person‘. in- ~ 


titled to the benefits of Act, 16 of 1976. 
The trial Court, however, rejected that 
claim. In the course of its order, the Court 


made an observation that since the debt in 
question was due to a banking company 
such as the plaintiff-Bank here, the peti- 
tioner was not entitled to a decision in his 
favour even if the issue were tried. 


2. Inevitably, the learned counsel for the 
petitioner in this revision has had to canvass 
before me the merits of the. contention that, 
the debt which was sought to be enforced 
by the plaintiff-Bank in this suit was of a 
kind which would. -not be- enforced in a 
Court of law having regard to the provi- 
sions of- Act, 16 of 1976. Learned counsel 
for the Bank, however, referred to the sav- 
ing provision contained in S. 3 (h) (B) of 
the .Act. Under this provision, ‘nothing in 
the Act would affect a debt or liability of 
an indebted. person ‘in respect of any sum 
due. to any banking company to which the 
Banking Regulation Act, 1949 applies’. 
Learned counsel for the plaintiff-Bank urged 
that this provision saved the present suit 
from Act, 16 of 1976. 


3. I. think the reliance placed by the 
learned counsel for the  plaintiff-Bank on 
S. 3 (b) (B) of the, Act is a complete answer 
to the contention put forward by the peti- 
tioner’s learned counsel in- this revision. 
There is no dispute that the -plaintiff is. -a 
banking: company to which: the -provisions of 
the Tamil Nadu. Banking Regulation. Act, 
-1949 -apply..- What the -petitioner’s---learned 
counsel urges -is; that this: chit fund träns- 
action was undertaken by this-banking com- - 
pany through” a” separate “department annexed. 


. 1976 do not require that the liability should 


' a banking transaction. 


Bank of Madurai Ltd. A.LR. 
-to-its -main office, called ‘Chit Fund Depart- 


ment, and’ that department. was governed in 
-particular by the provisions of 


the Tamil 
Nadu Chit Funds Act, 1961 and hence the- 
liability sought to be enforced against the 
petitioner in this suit cannot strictly fall 
iwithin the ambit of the saving clause in Sec- 
‘tion 3 of the’ Act. . This argument: cannot 
‘be accepted, because, in’ the first’ place, the 
provisions of S. 3 (h) (B) of the Act, 16 of 


have arisen in a banking transaction properly 
so-called. All that it says is, that the debt 
sued on should be a liability in respect of 
any sum due to a-banking company and that 
banking company must be a company to 
which the Banking Regulation Act, 1949 
must apply. It may be that this banking 
company has a separate department and 
that department is, in addition to being 
governed by the Banking Regulation Act, 
1949, also subjected to the Chit Funds Act. 
But the bank’s chit fund transaction, being 
subjected to the Chit Funds Act, does not 
derogate from the bank being a banking 
company to which the Banking Regulation 
Act, 1949 applies. Furthermore, it is diffi- 
cult for me to accept the position that a 
liability in a chit fund transaction cannot be 
While the Banking 
Regulation Act, 1949. defines banking to 
consist of accepting the deposit of moneys 
from the public for the purpose . of lend- 
ing or investing, which are. repayable on 
demand or otherwise and. withdrawals by 
cheque, draft or otherwise, Section 6 of that 
Act provides’ elaborately for: a.wide variety] ` 
of business which a banking company may 
engage itself in. A fair consideration of 
this section as well as. the definition of ‘bank- 
ing’ in the Banking Regulation Act, 1949 
would leave no doubt in any’ one’s _ mind 
that- chit fund transaction ‘indulged in’ by a 
banking company at any rate partakes the 
character of a banking activity. Indeed - a 
chit or kuri reflects the genius of the southern 
peoples of this country. A chit combines 
in itself two -economic urgés commonly ` ap- 
pearing in -people, namely, the’ urge. to save 
and the urge to borrow. The mechanism 





> of chit funds combines and taps both the 


urges in an individual with a cominendable 
economy of costs in the process. I'am. satis- 
fied that the chit: fund transaction is, in its) ` 
essence a transaction of a` kind which al 

banking company can legitimately undertake 

within the governing provisions’ of’ the’ Bank-|:- 
ing Regulation Act, 1949. “The! petitioner] ` 
cannot. therefore,. seek to take | his -lability ae 


-in'the chit fund’ transaction out of the sav- 
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ing provisions of S. 3 (h) (B) of Act, 16 of 
1976. i ; . 

4. For the reasons stated above the order 
of the Court below is confirmed and this 
civil revision petition is dismissed. 

5. In a way the dismissal of this revision 
in this manner really forecloses the deter- 
mination of the issues which have been 
raised by the petitioner in his written state- 
ment in the suit, to such an extent that the 
trial of the suit is going to be very tame 
affair. But this kind of disposal of this ap- 
plication has been fairly invited by the peti- 
tioner himself. He alone is to be blamed 
for it. With this observation, the civil re- 
vision petition is dismissed. There will be 
no order as to costs. 

Petition. dismissed. 
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BALASUBRAHMANYAN, J. 
Balakrishnan, Petitioner v. Ayyaswami, 
Respondent. 
C. M. P. No. 1166 of 1982, D/- 29-7-1982. 


Limitation Act (36 of 1963), Section 5 — 
Second appeal against ex parte decree in first 
appeal — Delay in filing second appeal. caused 
by the appellant having unsuccessfully pro- 
secuted proceedings under Order 41, Rule 21 

of the Civil P. C. to set aside the ex parte 
` decree — Pendency of such proceedings is 
sufficient cause for excusing the delay in 
filing the second appeal. (Civil P. C. (1908), 
O. 41, R. 21). 

Section 5 contemplates that the Court has 
got to place itself in the position of the per- 
son concerned and find out if the delay can 
be said to have resulted from the cause which 
he has adduced and whether that cause can 
be regarded, in the peculiar circumstances of 
his case, as sufficient. The test of sufficient 
cause, then, is a purely individualistic test 
and not an objective test. This at once 
means that no two cases can be treated alike. 

i (Para 3) 

The operation of Section 5 cannot be limit- 
ed to cases such as the party’s illness, or 
death in the family and the like or to those 
cases where the party is prevented from 
_ filing the appeal in time by causes beyond 
” his contiol. There are no categories of suffi- 
cierit cause; each case spells out a unique 
experience and- has to be dealt with by the 
Court. as such. : 


HZ/IZ/D695/82/KNA/SSG—H 
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(Para 3) 
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When a party is entitled to a remedy under 
Order 41, Rule 21 to get redress against ex 
parte judgment and he takes it, but the delay 
in filing the second appeal is caused by ap- 
pellant having unsuccessfully prosecuted the 
proceedings under Order 41, Rule 21, Civil 
P. C, the pendency of such proceedings 
would be a “sufficient cause? within the 
meaning of Section 5, Limitation Act for ex- 
cusing delay in filing the second appeal. 

(Para 6) 

N. Vanchinathan, for Petitioner; K. Govind- 
rajan and V. Venkataswami, for Respondent. 

ORDER :— This is an application for ex- 
cusing the delay in filing a second appeal 
The judgment sought to be appealed from 
was passed by the First Additional] Sub Court, 
Cuddalore. In that appeal, the petitioner 
was the respondent. The petitioner was not 
present in person or by counsel at the time 
when the appeal was called. Hence the ap- 
peal was heard and decided in his absence. 
The petitioner then filed before the Sub Court 
an application under Order 41, Rule 21, 
C. P. C. to set aside the ex parte determina- 
tion of the appeal. The petitioner explained 
that at the material time he was suffering 
from jaundice, and this illness prevented him 
from appearing at the hearing of the appeal. 
The Sub Court was not, however, satisfied 
with this explanation. It accordingly rejected 
the petitioner’s application, The petitioner 
filed an appeal from that order to this Court 
in C. M. A. No. 617 of 1981. That appeal 
was heard and dismissed. A few days there- 
after, the petitioner presented his second ap- 
peal in this Court from the ex parte judg- 
ment and decree in the appeal. The overall 
delay in the filing of the second appeal’ has 
been calculated at 285 days. 

2. In this petition before me under S. 5 
of the Limitation Act, learned counsel for 
the petitioner submits that there was suffi- 
cient cause which prevented the petitioner 
from filing the second appeal within time. 


’ He urges that in judging the question of 


delay as well as the sufficiency of cause for 
the delay, regard must be paid to the period 
of time covered by the petitioner’s proceed- 
ings under Order 41, Rule 21 both in the 
trial Court and in this Court. Learned coun- 
sel argues that when the policy of the law 
is to make allowances for the time taken by 
a suitor to pursue remedies bona fide believed 
by him to be appropriate for obtaining . the 
tequisite relief, and when provision is specifi- 
cally made in the Limitation Act, under Sec- 
tion 14 not to take note of delay occutring 
in such contingencies, the: period of time 
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during which the proceedings under O. 41, 
R. 21, were pending cannot be counted out 
against the petitioner while adjudging the 
real element of dolay in the filing of the se- 
cond appeal. Learned counsel submits that 
the present case must be regarded as a fortiori 
because in pursuing the remedy under O. 41, 
R. 21, the petitioner had something more as 
an extenuating circumstance than mere bona 
fides on his part, for, the remedy that he pur- 
sued was indubitably available to him under 
the law, and he was entitled to pursue it 
without any one’s leave. If these factors are 
taken info consideration, learned counsel 
points out, the delay cannot be put to 285 
days, but at the most, 15 days or so. Learned 
counsel pleaded that some reasonable time 
would be required for the party to have the 
second appeal prepared and filed in this 
Court, and a fortnight in between can hardly 
be regarded as unreasonable. 


3. I agree with the submissions made by 
the learned counsel for the petitioner. The 
Limitation Act prescribes in its Schedule 
periods of limitation for applications and ap- 
peals. The Schedule, considered in itself, is 
mo respecter of persons. The  time-limits 
apply to one and all. Section 5 of the Act, 


however, provides that exceptions can be. 


mace by the Court in individual cases where 
applications and appeals are filed beyond the 
period prescribed in the Schedule. The re- 
quirement of this section is that the Court 
should be satisfied that the party seeking iis 
indulgence had sufficient cause for not pre- 
ferring the appeal or application within the 
time limited. The provision does not lay 
down any standard test. It does not even 
require that the reason adduced by the party 
for the delay must be capable of being ac- 
cepted by the Court as sufficient cause by 
the application of any objective standard. 
On the contrary, the section clearly con- 
templates that the Court has got te place it- 
self in the position of the person concerned 
and find out if the delay can be said to have 
resulted from the cause which he has adduced 
and whether that cause can be regarded, in 
the peculiar circumstances of his case, as 
sufficient. The test of sufficient cause, then, 
is a purely individualistic test and not an 
objective test. This as once means that no 
two cases can be treated alike. As a matter 
of general Court experience, most of the 
Tequests for condonation of delays in appeals 
and applications happen toe be based on what 
may be described as the personal equation, 
such as illness of the party, death in the 
family and the like. On this account, we 
Jeannet imagine that ‘sufficient cause’. within 
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the meaning of Section: 5, can be considered 
to exist only in such kinds of cases. Nor 
can we restrict the operation of tbis provision 
only to those cases where the pariy is pre- 
vented by forces beyond his control from 
filing the appeal or application in time. For 
there is a sense in which a party can be pre- 
vented himself in various ways from filing 
the proceedings within time. The truth is’ 
that the statute of limitation has left the 
conception of ‘sufficient cause’ delightfully 
undefined, thereby leaving to the Court a 
well-intentioned Jatitude of mind and discre- 
tion to decide in individual cases whether 
circumstances exist establishing sufficient 
cause. It may be said, in one sense, that the 
categories of ‘sufficient cause’ are never 
closed. But, in another sense, as earlier in- 
dictated, there are no categories of sufficient 
cause; each case spells out a unique ex- 
perience and has to be dealt with by the 
Court as such. 


4. So far as the petitioner is concerned, 
he has satisfied me that he had sufficient 
cause for not preferring the appeal within, 
the time limit. Although technically the 
delay is 285 days, it is quite clear that durin 
all but the last 15 days the pelitioner had 
been pre-occupied with proceedings under 
Order 41, Rule 21, C. P. C. which, to him, 
had held out hopes of favourable orders all 
the while. The fact that those proceedings 
happened to go against him ultimately is no 
ground for disregarding the time-lag involved. 
Even the last 15 days, in my view, cannot be 
regarded as delay of a sort which will fall 
outside the benignant scope of S. 5. 

§. Learned counsel] for the respondent 
urges that the petitioner’s application before 
the Sub Court under Order 41, Rule 21, Civil 
P. C. cannot provide sufficient cause for the 
delay in the filing of the second appeal, and 
that the petitioner ought to have filed it with- 
in time; even while pursuing the other re- 
medy. This aspect is clearly cut of place 
in the present discussion. If the. petitioner 
had followed the course suggested, he would 
not be here, would be, with his petition 
under Section 5 of the Limitation Act? When 
a party has not filed the appeal within the 
time and hence invokes the requisite powers 
of the Court to condone the delay, the argu- 
ment that he ought to have filed the appeal 
within time is not a legal argument at -all, 
since it does not contribute anything per- 
tinent to the discussion on hand. 

.& It is true that a party against whom 
an ex parte judgment has been rendered can 
only very well appeal from it to an appeal- 
able forum. But,.when the Code grants him 
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another remedy to move the same Court, 
which rendered the ex parte judgment - for 
redress, he is, in my judgment, not only en- 
titled-to pursue that remedy, but also enter- 
tain a reasonable hope of its success. It 
would be a sad commentary on O. 41, R. 21 
and the rationale behind that- provision if 
we were to bold that persons in the peti- 
tioner’s position should put little or no faith 
in that remedy even while pursuing it. We 
may take it that the provision has been put 
into the body of the Code in all seriousness 
so that parties may resort to it wherever it 
is available. If the argument addressed for 
the respondent were to hold good, then that 
would not only. have the effect of consigning 
this remedy into decrepitude but would also 
tend to undermine the very credibility of ‘our 
Court system which is charged with admin- 
istering the provisions. Be that as it may, 
the question for decision in this case is whe- 
ther there is sufficient cause for the peti- 
tioner filing the second appeal out of time, 
having particular regard to the proceedings 
taken by him under O. 41, R. 21 and the in- 
evitable time-lag they entailed. In my view, 
the very pendency of those proceedings fur- 
nished sufficient cause for the delay in the 
filing of the second appeal. 

The petition is accordingly allowed, but, 
in the circumstances, there will be no order 
as to costs. 

Petition alowed. 
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Mohamed WNachiar, Petitioner v. The Dis- 
trict Registrar, Chidambaram, Respondent. 

W. P. No. 2266 of 1979, D/- 20-10-1981. 

Stamp Act (2 of 1699), S. 33 (D (@) — 
Document impounded for insufficient stamp 
duty — Exerutant cannot seek for retorn of 
the document unless stamp duty is paid — 
Executant is bound to pay deficit stamp duty 
whether he desires further to register docu- 
ment or not. 

The Sub-Registrar, Portonovo, is a Public 
Officer who could come within the scope of 
S. 33 (1) (a) of the Act. Therefore, when a 
Public Officer, on receipt of a document, 
particularly when it is for cegistration, is of 
the opinion that the duty paid is insufficient 
and impounds the document, thereafter. un- 
fess the deficit stamp duty is paid, it will not 
be open to the executant to seek for the 
return of the decument:-as if it is not an ex- 
ecuted document and that the executant has 
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only asked for opinion to be given as te 
what would be the required stamp duty pay- 
abie on the instrument. Once an executed 
document is presented to a registering auth- 
ority and he proceeds to impound the docu- 
ment. there being no provision made for re- 
turn of such an impounded document with- 
out collection of the stamp duty, which has 
already visited upon it, and furthermore, 
there being provision made u/s. 31 of the 
Act, for adjudication of stamp duty under 
different circumstances, it has to be held that 
once a document is impounded, the execu- 
tant of the document is bound to pay the 
stamp duty, whether he or she desires fur- 
ther to register the document or not. AIR 
1962 SC 787, Disting. (Para 4) 


It is not the registration of the document 
which is a relevant factor to be taken into 
account for payment of stamp duty. Even 
after payment of stamp duty, a document 
may not be registered and parties may not 
be desirous of registering it. Hence, the in- 
cidence on the liability to pay stamp duty 
having already arisen by the document be- 
ing executed and impounded, it cannot be 
avoided once it is a document which falls 
within the scope of Chap. IV of the Act. 

(Para 5) 

Under the provisions of the Act, any pet- 
son executing an instrument bearing deficit 
duty is liable to be prosecuted u/s. 62 of the 
Act and hence, after a document is impound- ` 
ed and the procedure u/s. 33 having been 
put into force, the liability to pay stamp 
duty cannot be avoided by an executant of 
an instrument under the provisions of the 
Act. (Para 7) 
Cases Referred: Chronological Paras 
AIR 1962 SC 787 4 


T. V. Balakrishnan, for Petitioner; 
C. Chinnaswami for Govt. Pleader, for Re- 
spondent. 


ORDER :— The petitioner herein present- 
ed a document of the year 1978 to the Sub- 
Registrar, Portonovo, claiming that she was 
the owner of certain properties in - Sirkali 
and Chidambaram Taluks and in 1965 she 
had created a wakf dedicating all the pro- 
perties for charitable purpose and in the 
year 1978, she executed the document in 
question providing for appointment of muta- 


valli to succeed her and the same was pre- 
sented to the Sub-Registrar on 1-6-1978. 
Thereafter, the Sub-Registrar referred the 


document to the District. Registrar, Chidam- 
baram. who has been. invested with the 
powers of the Collector under the Indian 
Stamp Act (IE of (899) (hereinafter referred 
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to as ‘the Act’) and that he had to take a 
decision as to whether the document is a 
settlement requiring stamp duty under Arti- 
cle 58 of the Act or otherwise. Since the 
document was presented before the Sub- 
Registrar, Portonovo, a Public Officer, for 


registering the instrument, the Sub-Registrar- 


bas impounded the document u/s. 33 (1) of 
the Act and sought for guidance of the Dis- 
trict Registrar u/s. 38 (2) of the Act. It was 
considered by the District Registrar, being 
the respondent herein, that the instrument 
calls for payment of deficit duty and penalty 
u/s. 40 (1) (b) of the Act, and therefore, the 
petitioner was called upon to pay the deficit 
duty of Rs. 1,889/-. It is at that juncture, 
the petitioner sought for withdrawal of the 
document, which was refused. Hence, the 
present writ petition by the petitioner. 

2. Mr. T. V. Balakrishnan, learned coun- 
sel for the petitioner, would at the outset 
state that, when the executant of the docu- 
ment has the right to seek for withdrawal, 
there being no specific provision made either 
in the Act or in the Rules framed there- 
under, the public authority is bound to re- 
turn the document and it is not open to him 
to insist on payment of stamp duty and 
compel him to have the document registered. 
In essence, his contention is, no person, who 
is not desirous of having the document re- 
gistered, can be compelled by the registering 
authority to complete the registration, and 
if at all stamp duty is to be paid, it will be 
payable‘ only if the document is to be regis- 
tered. When the petitioner had already ex- 
pressed her desire not to have the document 
registered, the Sub-Registrar is duty bound 
to return the document. In support of this 
contention, he relied upon not only the pro- 
visions of the Registration Act, but also 
R. 29 of the Rules framed under the Act, 
which provides that, if the registration fee 
is not paid in respect of an impugned docu- 
ment which has been received from the Col- 
lector, then the presentment would not be 
entitled to have the registration completed 
as provided under R. 29 (4) of the Rules. 
Though these rules do not provide for the 
return of the document, as an analogy he 
referred to the Rules framed by the Uttar 
Pradesh Government. The present case is 
not concerned with payment of registration 
fees, but the duty payable under the Act and 
therefore, the need to rely upon any of the 
provisions of the Registration Act or the 
Rules framed thereunder, does not exist and. 
it is too premature to deal: with the situa- 

. tion which -may develop under the provisions 
of the said Act. 
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3. When the present claim is confined 
only to the payment of stamp duty, and 
after the document is impounded, whether 
the petitioner can ask for the return of the 
document is the main point to be consid- 
ered. The respondent has sworn to in the 
counter-affidavit that the Sub-Registrar has 
impounded the document. This claim was 
refuted by the petitioner, which result- 
ed in the file being produced into Court and 
they show that the Sub-Registrar has (matter 
in vernacular omitted —Ed.) impounded the 


document, and the document has been then 
sent to the respondent. Therefore, when 
neither the provisions of the Act nor the 


Rules framed thereunder envisage return of 
the impounded document without payment 
of the stamp duty whether by reiying upon 
Section 31 of the Act, the petitioner can 
seek for return of the document alone has 
to be looked into. As soon as the docu- 
ment was received, while forwarding it to the 
respondent, the statement accompanying the 


document itself mentions in column 3 that, 
it has been impounded on 23-2-1979. 
4. Mr. Balakrishnan refers to the deci- 


sion in Govt. of U. P. v. Mohd. Amir, ATR 
1962 SC 787 which dealt with a situation 
which arose u/s. 31 of the Act. Therein it 
was held that if a document is presented to 
the Collector for adjudication as to the pro- 
per stamp duty, then even in respect of in- 
struments which have been executed, the 
Collector can only determine the duty and 
he cannot treat it as a completed document 


demanding compulsive payment of stamp 
duty. This decision could be of no assist- 
ance to the petitioner, since the petitioner 


herein has presented the document not for 
adjudication u/s. 31 of the Act, but for re- 
gistration treating it as an executed docu- 
ment and the escaped stamp duty had come 
to the knowledge of the Public Officer, be- 
fore whom it was presented. The Sub- 
Registrar, Portonovo, is a Public Officer who 
could come within the scope of S. 33 (1) (a) 
of the Act. Therefore, when a Public Off- 
cer, on receipt of a document, particularly 
when it is for registration, is of the opinion 
that the duty paid is insufficient and im- 
pounds the document, thereafter, unless the 
deficit stamp duty is paid, it will not be open 
to the petitioner to seek for the return of 
the document as if it is not an executed 
document and that the petitioner has only 
asked for opinion to be given as. .to . what 
would. be the required stamp duty payable 
on the instrument. Though Mr. Bala- 
krishnan would persuasively plead that the 
petitioner is a lady, aged more than 85 years, 
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and that there was no need for her to execute 
a settlement as such, and even the terms of 
the documents do not make it a settlement 
deed, and that she is not possessed of suffi- 
cient funds to pay stamp duty; once an ex- 
ecuted document is presented to a registering 
authority and he proceeds to impound the 
document, there being no ‘provision made 
for return of such an impounded document 
without collection of the stamp duty, which 
has already visited upon it, and furthermore, 
there being provision made u/s. 31 of the 
Act, for adjudication of stamp duty under 
different circumstances, it has to be held 
that once a document is impounded, the ex- 
ecutant of the document is bound to pay 
the stamp duty, whether he or she desires 
further to register the document or not. 


5. It is not the registration of the docu- 


yment which is a relevant factor to be taken 


into account for payment of stamp duty. 
Even after payment of stamp duty, a docu- 
ment may not be registered and parties may 
not be desirous of registering it. Hence, the 
incidence on the liability to pay stamp duty 
having already arisen by the document be- 
ing executed and impounded, it cannot be 
avoided once it is a document which falls 
within the scope of Chap. IV of the Act. 


6. The Government Pleader relies upon 
Section 62 of the Act to contend that an 
executant of a document with deficit duty 
can be prosecuted. It goes to show that as 
soon as a document is executed, the liability 
to pay proper stamp duty thereon has already 
occasioned, 

7. In the instant case, when the docu- 
ment has been admittedly executed and also 
presented for registration it will not be open 
to the petitioner to claim as if the document 
has been presented for adjudication or even 
otherwise she can demand return of the 
document which belongs to her, without pay- 
ing stamp duty. Under the provisions’ of 
the Act, any person executing an instrument 
bearing deficit duty is liable to be prosecut- 
ed u/s. 62 of the Act and hence, after a 
document is impounded and the procedure 
u/s. 33 having been put into force, the liabi- 
lity to pay stamp duty cannot be avoided 
by an executant of an instrument under the 
provisions of the Act. It is in this view, 
this writ petition is liable to be dismissed. . 

8. In the counter-affidavit it is stated that 
the petitioner ought to have filed a revision 
petition to the Board of Revenue u/s. 56 (1) 
of the Act. Mr. Balakrishnan would. state 
that -the file in this case discloses. that .the 
document had already been sent-to the Board 
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of Revenue for securing the necessary opin- 
ion, but it does not preclude the petitioner 
to avail of the remedy which is available to 
her under the Act. Therefore, in the event 
of the petitioner filing any revision to the 
Board of Revenue or the successor authority 
as the case may be, the time taken during 
the pendency of the writ petition deserves 
to be excluded as proceedings have been 
initiated bona fide. 

9. Mr. Balakrishnan attempted to 
the necessary materials to contend that the 
document can in no sense be treated as a 
settlement deed. It is premature at this stage 
for this Court to go into the nature or the 
character of the document, because after the 
revision is disposed of by the Board of 
Revenue or the successor authority, in the 
context of the Board of Revenue having 
been dissolved, a right to ask for a reference 
to the High Court, is available u/s. 57 of 
the Act, and then alone the need may arise 
for interpreting the document. When such i 
a course is prescribed under the Act, the 
petitioner cannot be heard to contend re- 
garding the nature or the character of the 
document, and, therefore, this aspect is not 
dealt with in this order. In this view, for 
the reasons above stated, the writ petition 
is dismissed. No costs. 


place 


Petition dismissed. 


AIR 1983 MADRAS 21 
RAMANUJAM AND MAHESWARAN, Ji. 


M. Thangavelu Chetty, Petitioner v. 
Chinnasamy and others, Respondents. 


W. P. 10392 of 1981, D/- 11-2-1982. 


(A) Tamil Nadu Debt Relief Act (31 of 
1976), S. 3 @ — “Small farmer” — Debtor 
owning land within limits prescribed by the 
Act — He is small farmer entitled to bene- 
fits of the Act, (Para 4) 


(B) Tamil Nadu Debt Relief Act (31 of 
1976), S. 4 (@) Joint mortgage debt — 
One of the mortgagors entitled to benefits 
of the Act — That will not affect creditor’s 
right to realise full amount due under mort- 
gage as against other mortgagors. 

If a mortgage debt has been incurred by 
two or more persons, the mortgage debt is 


one and indivisible and the liability of the 
mortgagors is joint and several It is not 
open to the mortgagors-borrowers to split 


up the mortgage debt and require the mort- 
gagee to proceed against a specified portion 
of the mortgage security for realising a por- 
tion of the mortgage debt. (Para 7) 
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Section 4 (b) specifically enables a creditor 
fe maintain 2. suit as against persons who 
eannot claim the benefit under the Act. 
The fact that one of the morigagors is en- 
titled to the benefits of the Act and cannot 
be proceeded against for the amount duê, 
by him, does not affect the right of a credi- 


tor to proceed against the other mortgagors . 


for realisation of the entire debt and full 
amount can be realised from one or the 
other of the mortgagors. As the provisions 
of the Act are intended to benefit only the 
debtors as defined in that Act, the other 
mortgagors cannot be heard to say that their 
liability is only to pay their share of the 
morigage money. taking advantage of the 
wiping out ef the debt due by one of mort- 
‘gagors. AIR 1951 SC 189, Applied. 

(Paras 15, 16) 
Cases Rofurred: Chronological Paras 
AIR 1951 SC 189 3 
AIR 1941 Mad 204 :{1940 2 Mad LI 872 


12 
AIR 1940 Mad 797: (1940) 2 Mad LI 187 . 
13 
(1948) 2 Mad LI 1064 i4 


V. Nicholas, for Petitioner; S. Jagadeesan 
for Govt. Pleader, fos Respondents. 


RAMANUTAM, The petitioner 
herein seeks a weit of certiorari from this 
Court to have the order dated 2-3-1982 of 
the third respondent affirming the order 
dated 20-9-1980 of the second scespondent, 
quashed. 


pann 
Fo o 


2. The first respondent herein and his 
younger brother took a loan of Rs. 1,000/- 
from the petitioner on execution of a mort- 
gage of their lands in S. No. 368 and 
S. No. 367/2 in Thimmapuram village. The 
first respondent filed an application under 
the Tamil Nade Debt Relief Act, 1976 
hereinafter referred to as the 1976 Act, be- 
fore the second respondent for relief in re- 
spect of the mortgage. The second respon- 
dent has, by his order dated 20-9-1980, beld 
that the first respondent owns only a half 
share in the lands mortgaged, which consist 
of 0.50 cents wet in S. No. 368 and 0.56 cents 
dry in S. No. 367/2 of Thimmapuram vil- 
lage, and that, therefore, he is a small farmer 
owning lands within the limit prescribed by 
‘the 1976 Act. He therefore ordered, ‘that 
the loan obtained by him is discharged and 
the mortgaged land is released to him’. The 
mortgagee-creditor filed an appeal before the 
appellate authority, the third respondent 
herein. contending that the first respondent 
is getting an annual income of Rs. 9,000/-, 
that heis alsoa money lender lending money 
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on promissory notes ta various persons ia 


the village and that therefore he is not en- 
titled to the benefits of the 1976 Act. The 
third respondent, however, by his ordes 


dated 2-3-1981, held that the first respondent 
was in possession of lands within the limit 
prescribed by the 1976 Act, that he was en- 
titled to the benefits of the said Act and 
that therefore there was no reason to inter- 
fere with the order of the second respon- 
dent. 


3. Agerieved against the order of the 
third respondent, confirming the order of 
the second respondent, the petitioner has 
come before this Court raising substantially 
two grounds viz., (1) that the annual income 
of the first respondent is more than Rupees 
9,000/- and therefore he cannot be treated 
as a smali farmer; and (2) that in any event 
the order of the second respondent declar- 
ing that the entire loan obtained by the first 
respondent and his brother is discharged and 
releasing the entire mortgaged property in 
favour of the debtor cannot be sustained in 
law. 

4 As regards the first contention, it ia 
act in dispute that the first respondent owns 
fands within the limit prescribed by the 1976 
Act and that therefore he comes within the 
definition of a ‘smail farmer’. Though the 
petitioner has asserted that ‘the first respon- 
dent is getfing an annual income of more 
than Rs. 9,000/- and therefore he cannot be 
treated as a small farmer, no evidence has 
been adduced before the authorities below 
as fo the exact annuat income which the first 
respondent is getting. As a matter of fact, 
the petitioner herein was ex parte before the 
Tahsildar, though notice of enquiry was duly 
served on him. No acceptable evidence has 

zen produced by the petitioner to show that 
the first respondent is getting an annual in- 
come of Rs. 9,000/-. In the absence of evi- 
dence showing that the first respondent is 
getting an annual income of Rs. 9,000/- as 
alleged by him, it is not possible for this 
Court to interfere with the finding given by 
fhe second respondent and confirmed by the 
third respondent. Admittedly the first re- 
spondent is owning along with his brothey 
an extent of 50 cents, wet in S. No. 368, and 
16 cents dry in S. No. 367/2 of Thimma- 
puram village. The first respondent has not 
been shown to have any land apart from 
the said two bits of land. Having regard to 
the fact that the first respondent has not 
been shown to own lands in excess of the 
limit prescribed by the 1976 Act, it should 
be taken that he is rightly declared as a 
small farmer by the authorities below and 
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ag such entitled to the benefits of the 1976 
Aci. Once the first respondeni is entitled 
to the benefits of the 1976 Act, then the 
debi due by him should be taken io have 
been discharged as per S. 4 (a) of the said 
Act, which says that every debi advanced 
or incurred before ihe commencement of 
the said Act and payable by the debtor to 
the creditor shall be deemed to be wholly 
discharged. The first contention of the pelti- 
tioner should therefore be rejected. 

5. The second contention, as. already 
stated, is that in any event the order of the 
second respondent which stands confirmed 
by the order of the third respondent is illegal 
in so far as it directs the discharge of the 
entire mortgage debi and releases the entire 
mortgaged property to the first respondent, 
who is only one of the two morigagors. In 
this case admittedly the mortgage for a sum 
of Rs. 1,000/- has been executed both by the 
first respondent and by his brother Chinna 
Pillai and therefore the debt is payable by 
both of them. Chinna Pillai has not claim- 
ed any benefit under the 1976 Act, on the 
basis that he is a small farmer or otherwise. 
Nor any claim has been made by the first 
respondent that the debt was borrowed on 
behalf of the joint family and therefore the 
entire debt is due by him as representing the 
joint family. Hence it has to be taken that 
the mortgage debt is payable jointly and 
severally by both the executants, that is, the 
first respondent and his brother Chinna 
Pillai. The question is, whether the entire 
mortgage debt can be taken to have been 
wiped out and the entire mortgage property. 
released to one of the mortgagors, as has 
been done by the second respondent, merely 
from the fact that one of the two mort- 
gagors is a debtor coming within the scope 
of the 1976 Act. 

6. The learned counsel for the petitioner 
contends that the entire debt cannot stand 
wiped out unless both the mortgagors are 
debtors as defined in the 1976 Act and that 
the liability under the mortgage is one and 
entire and that therefore even if the first re- 
spondent one of the mortgagors, is entitled 
to the benefits of the 1976 Act, it is open to 
the mortgagee to realise the entire sum due 
under the mortgage from the share of mort- 

_ gaged properties belonging to the first re- 
- spondent’s brother Chinna Pillai, - who has 
not claimed benefits under the 1976 Act. 
The learned counsel for the petitioner also 
points out that the 1976 Act nowhere pro- 
vides for the splitting up of the debt or of 
the mortgage security and that therefore it 
fs always open to the mortgagee to realise 
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ihe entire mortgage amount from the other 
merigagor who is -not declared io be a 
debtor under the provisions of the 1976 Act. 
The learned counsel refers ie the proviso te 
Section 4 (b) of the 1976 Act as supporting 
his contention. 

7. There appears io be considerable force 
in the submission made by the learned coun-! 
se] for the petitioner in this regard. It isi 
well eslabJished that if a mortgage debt. has’ 
been incurred by two or more persons, the. 
merigage debt is one and indivisible and the! 
liability of the mortgagers js joint and sev- 
eral. Ii is not open ic ithe mortgagors- 
borrowers to split up the mortgage debt and 
require the mortgagee io proceed against a 
specified portion of the morgage security 
for realising a portion of the mortgage debt. 
But an exception to the general rule may be 
provided by the stainie, as has been done 
in Sec. 14 of the Tamil Nadu Agriculturjsis 
Relief Aci, 1938 (Yamik Nadu Act IV of 
1938), hereinafter referred to as the 1938 
well as 
splitting up of a mortgage security js con- 
templaied. But there is ne similar provision 
in the 1976 Act. Section 14 ef ihe 1938 Act 
is as follows :— f ' 

“j4. Notwithstanding anything contained 
in S. 3 (ii) and subject te the provisions of 
Ss. 5 and 6, where in a Hindu family whe- 
ther divided or undivided, some of the mem- 
bers liable in respect of a family debt are 
not agriculiurists while others are agrticultu- 
rists, the creditor shall, notwithstanding any 
law to the. contrary be entitled to proceed — 

(a) against the non-agriculturist member 
or members and his or their share of the 
family property to the extent only of his oy 
their proportionate share of the debt; and 

{b} against the agriculturist member op 
members and his or their share of the family 
property to the extent only of his or their 
proportionate share of the debt which shall 
be scaled down in accordanee with the pro- 
visions of this Act.” 


The relevant provision in the 1976 Act is 
S. 4 (b), which is as follows :-— 


“4. Notwithstanding anything contained 
in the Tamil Nadu Agriculturists Relief Act, 
1938, the Tamil Nadu Pawnbrokers Act, 
1943, the Tamil Nadu Moneylenders Act, 
1957, the Tamil Nadu: Debt Relief Act, 1972, 
the Tamil Nadu Indebted Agriculturists 
(Temporary Relief} Act, 1976, the Tamil 
Nadu Indebted Persons (Temporary Relief} 
Aci, 1976, or in any other.Jaw for the time 
being in force or in any contract or instru- 
ment having. force by virtue ef -any such- 
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law and save as otherwise expressly provid- 
ed in this Act, with effect on and from the 
commencement of this Act — 


or other proceeding against the debtor and 
any other person, nothing in this section 
shall apply to the maintainability of such 
suit or proceeding in so far for the recovery 
of any amount of such debt (including in- 
terest if any); 

Provided that where any suit or other 
proceeding is instituted jointly against «the 
debtor and any other person nothing in this 
section shall apply to the maintainability of 
such suit or proceeding in so far as it relates 
to such other person.” 

8. Thus, it is seen that S. 14 of the 1938 
Act clearly contemplates separation of the 
share of an agriculturist both in respect of 
debt as also the mortgaged land. But there 
is no such provision in the 1976 Act. Sec- 
tion 14 of the 1938 Act specifically provided 
that notwithstanding any law to the contrary 
the creditor shall be entitled to proceed 
against non-agriculturists and their share of 
the property to the extent of their share of 
the debt. i 

9. Even with reference to such a provi- 
sion, the Supreme Court in V. Ramaswami 
Aiyangar v. T. N. V. Kailash Thevar, AIR 
1951 SC 189, while construing its scope, has 
expressed the view that the creditor is en- 
titled to enforce the entire mortgage against 
tbe non-agriculturist in respect of his share 
of the property mortgaged. This is perhaps 
on the basis that S. 14 of 1938 Act cannot 
take away the right of the creditor which is 
available under the general law, so far as 
the non-agriculturist debtor is concerned. 
The facts of the case before the Supreme 
Court are as follows :— A suit was brought 
on a mortgage. There was a preliminary 
decree under which a sum of Rs. 1,08,098 
was directed to be paid by defendants 1 and 
3 to 7, in default of which the plaintiffs 
were declared entitled to apply for a final 
decree for sale of the mortgaged properties, 
There were two appeals against the preli- 
minary decree — one by defendants 3 to 7 
and the other by the plaintiffs against the 
dismissal of the suit as against the second 


defendant. During the pendency of these 
appeals, the 1938 Act came into force and 
the defendants 2 to 7 filed applications be- 


fore the High Court claiming relief under 
the said Act for the scaling down of the 
debt in accordance with the provisions of 
the said Act. Os the question as to whe- 
ther defendants 2 to 7 were  agriculturists, 
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and, if so, to what extent the decree debt 
should be scaled down, the High Court call- 
ed for a finding from the District Court and 
on receipt of the finding, it held that defen- 
dants 2 to 7 were entitled to have the debt 
scaled down and the amount due by defen- 
dants 2 to 7 was found to be Rs. 49,255. 
The first defendant, who did not take part 
in the suit or other proceedings earlier, 
deposited certain amount as payable by him 
and prayed for recording full satisfaction of 
the mortgage decree contending that the 
mortgage debt was one and indivisible and 
even though different amounts were men- 
tioned as payable by two groups of defen- 
dants in the decree, the decree-holders were 
bound under the terms of the decree to 
release the entire mortgaged properties even 
on payment of the amount directed to be 
paid by defendants 2 to 7 and that, even 
though he has not been declared as an agri- 
culturist, he is entitled to claim the benefit 
of scaling down in favour of defendants 2 
to 7. It is under these circumstances, the 
Court was called upon to decide whether the 
mortgage decree as against the non-agricul- 
turist for the entire mortgage amount, after 
deducting the amounts paid as payable by 
the agriculturist debtors. This Court held 
(at p. 191) :— 

“It is no doubt somewhat odd that when 
a person is declared liable to pay a larger 
amount he should on payment or tender of 
a smaller amount get his property exonerat- 
ed from liability but this is inherent in and 
arises out of the proposition established. by 
the decisions already dealt with, namely, 
that by the application of the principle of 
unity and indivisibility of a mortgage decree 
a non-agriculturist can indirectly get relief 
which he cannot directly get.” 

10. When the matter was taken to the 
Supreme Court, the Supreme Court did’ not 
agree with the view of this Court and it ob- 
served (at p. 192) :— 


“Thus in case of a mortgage debt, when 
the loan has been advanced to more - than 
one person, if one of the debtors happens 
to be an agriculturist, while others are not, 
the agriculturist debtor would certainly - be 
entitled to- have his debt scaled down under 
the provisions of the Act in spite of the pro- 
vision of general- law which prevents a mort- 
gagor from denying the liability of the inter- 
est which he owns in the mortgaged property 
to satisfy the entire mortgage debt. There 
is, therefore, nothing wrong in law in scaling 
down a:mortgage decree in favour of . one 

while as .regards 
others the decree is kept intact.” = 
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Thus, even when S. 7 and S. ii of the 1938 
Act contemplated the splitting up of a debt 
and the mortgagé security for the purpose 
of giving relief to an- agriculturist, the 
Supreme Court has taken the view that so 
far as the mortgage decree as against non- 
agriculturist debtors are concerned, it should 
be taken to be intact. The reasoning of the 
Supreme Court is contained in the following 
para (para 10) :— $ 


“The general law undoubtedly is that a 
mortgage decree is one and indivisible and 
exceptions to this rule are admitted in special 
circumstances where the integrity of the 
mortgage has been disrupted at the instance 


of the mortgagee himself: e.g., when there 
is severance of the interests of the mort- 
gagors, with the consent of the mortgagee, 


or a portion of the equity of the redemption 
is vested in the latter. It is to be noted, 
however, that the Madras  Agriculturists 
Relief Act is a special statute which aims at 
giving relief not to debtors in general but 
only to a specified class of debtors, viz., those 
who are agriculturists as defined in the Act. 
To this extent it trenches upon the general 
law and S. 7 of the Act expressly provides 
that — 


‘Notwithstanding any Jaw, custom, con- 
tract or decree of Court to the contrary, all 
debts payable by an agriculturist at the com- 
mencement of this Act shall be scaled down 
in accordance with the provisions of this 
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chapter’. 


11. According to the Supreme Court, 
Section 14 of the 1938 Act which provides 
for separation of a debt incurred by a Hindu 
family some members of which are agricul- 
turists while others are not, affords a clear 
indication that the splitting up of a debt in 
such circumstances, is quite in accordance 
with the scheme of the said Act. 


12. The Supreme Court has also referred 
to, with approval, a decision of a Division 
Bench of this Court in C. S. Ramier v. B. N. 
Srinivasiah, (1940) 2 Mad LJ 872:(AIR 
1941 Mad 204). In that case, this Court in- 
dicated the form of the decree where one 
debtor is an agriculturist and the other a 
non-agriculturist. It was held therein that 
the right of an agriculturist judgment-debtor 
to scale down a decree should not be alow- 
ed to enure for the benefit of non-agricultu- 
rist judgment-debtor and that wherever one 
of the mortgagors is an agriculturist, his in- 
terests will not be liable to-be sold or fore- 
closed and except to that limited extent. the 
mortgage decrece will stand intact and that 
in the event of the agriculturist debtor fail- 
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ing to psy the debt as scaled down his inter- 
ests also will be brought to sale. - 


13. Section 14 of the 1938 Act also came 
up for consideration before this Court in 
Jaganatha Aiyangar v. Suppiah . Chettiar, 
(1940) 2 Mad LJ 187:(AIR 1940 Mad 797), 
and Horwill, J. held that where there are 
two mon-agriculturist and five agriculturist 
members in a joint Hindu family, the non- 
agriculturists are liabie for 2/7th of the un- 
scaled debt while the agriculturists are liable 
for 5/7th of the scaled down debts, and that 
it is mot necessary that the property should 
be split up into individual shares and each 
share made liable only for its own share of 
the family debt. It is also further held that 
as per the wording of clauses (a) and (b) of 
Section 14 of the 1938 Act, the debtors’ 
share in the family property is liable for the 
proportionate share of their debt,- but that 
does not. mean that the family property has 
to be split up into individual shares and each 
individual share is liable for its own share 
of the family debt. 


14. In B. Tumuluru  Sitaramayya v. 
Tumuluru Sreramiah, (1940) 2 Mad LJ 1064` 
Wadsworth, J. while interpreting S. 14 (b) 
of the 1938 Act, held that where the: suit is 
against an agriculturist and a non-agricultu- 
rist defendant, the Court which scales down 
the debt at the instance of the agriculturist 
debtor cannot direct him to pay the full 
amount of the decree as scaled down and 
that under S. 14 (b) of the 1938 Act, his 
liability extends only to his proportionate 
share of the decree scaled down in his favour. 


15. Thus even in a case falling under 
Section 14 of the 1938 Act, which provides 
for the splitting up of.the debt as well mort- 
gage security, the Supreme Court held that 
the liability of a non-agriculturist mortgagor 
is not affected. The said reasoning applies 
to the facts of the present case as well. In 
fact, Sec. 4 (b) of the 1976 Act does not 
contemplate the splitting up of the debt as 
well as the mortgage security as is provided 
in S. 14 of the 1938 Act. Therefore, the 
question is, whether a person who cannot 
claim the benefits of the 1976 Act, can take 
advantage of the fact that his co-mortgagor 
is a person entitled to the benefits of the 
1976 Act and contend that he is liable to 
pay only his share of the debt and that his 
share of the property alone should be pro- 
ceeded. against in respect of such share of 
the debt. The proviso to S. 4 (b) of the 1976 
Act says that where any suit or other pro- 
ceeding is instituted jointly against the 
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debtor and any other person, nothing in that 
section shall apply to the maintainability of 
such suit or proceeding in so far as it relates 
to such other person. That S. 4 (b) of the 
1976 Act specifically enables a -creditor te 
Maintain a suit as against persons who can- 
not claim the benefit under the said Aci. 
This seetion does not affect the right of a 
creditor to proceed against the other persons 
for realisation of the entire debt if the liabi- 
lity for the debt is joint and several. There 
cannot be any dispute that the liability in 
respect of a mortgage executed by two op 
more mortgagors is joint and several and 
full amount can be realised from one or the 
cther of, the mortgagors, though ihe mort- 
gagee is bound to implead all the mortgagors 
as parties to the suit. 


16. In view of the fact that the petitioner, 
as a creditor, has a right to realise the full 
mortgage debt from any one of the mort- 
gagors under the general law, as the liability 
is one and entire, and the provisions of the 
1976 Act are intended to benefit only tha 
debtors as defined in that Act, the brother 
of the first respondent, who is the other 
mortgagor, cannot be heard to say that his 
liability ig only to pay his share of the mori- 
gage money owt of his share of the mort 
gaged properties, taking advantage of the 
wiping out of the debt due by the first re- 
spondent by applying the provisions of the 
1976 Act. Under the general law, the liabi- 
lity of the brother of the first respondent is 
to pay the full amount of the mortgage, as. 
the liability under the mortgage is.one and 
entire and payable by the mortgagors jointly 
and severally. The fact that under. the pro- 
visions of the 1976 Act, the first respondent 
cannot be proceeded against for the amount 
due by him will not affect the right of the 
creditor-petitioner to realise the full amount 
due under the mortgage as against the other 
mortgagor, namely, the brother of the first 
respondent, which right he has got under the 
general Jaw. In this view of the matter, we 
are of the opinion that the order ‘of thé 
Yahsildar ‘declaring that the entire loan is 
discharged and directing the entire mortgage 
property to be released to the firsi respons 
dent cannot be sustained in law, 


17. Hence the order of the second re- 
spondent as well as the order of the appel- 
late authority, the third respondent, con- 
firming the order of the second respondent 
is set aside and the writ petition is allowed. 
The second respondent is directed to pass 
an order restricting the relief to the extent 

-~of the first ‘respendent’s ‘share in- the .debt-as 
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well as in the land. ‘There will be no order 
as io costs. 


Petition allowed. 
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K. V. S. R. Subramanian Chettiar, Peti- 
tioner v. Revenue Divisional Officer, Aran- 
tangi Pudukottai Dist. and others, Respon- 
dents. 

Writ Peto. No. 7557 of 
1982. 


Tamil Nadu Debt Relief Act (13 of 1980), 
Ss. 4, € — Suit on mortgage pending — 
Application by defendant to Tahsildar for 
relief under the Act is not maintainable — 
Defendant has te seek the relief only before 
the Civil Court in the pending case — Ques. 
ticom whether particular person is entitled to 
the benefits of the Act — Jurisdiction of 
Civil Court is not ousted. (Civil P. C. (1908), 
S. 9) AFR 1981 Mad 271, Fol. (@ara 3) 
Cases Referred: Chronological Paras 
AIR 1981 Mad 271:94 Mad LW 317 3 

K. Raman, for Petitioner; S. Jagadeesan 
for the Govt. Pleader on behalf of the Re- 
spondents. 

RAMANUJAM, J.:— The petitioner 
herein bad advanced a sum of Rs. 5,000/- to 
the third respondent herein on mortgage of 
his property on 14-12-1964. In enforcement 
of that mortgage the petitioner herein filed 
a suit O. S. No. 86 of 1979 on the file of 
the Court of the District Munsif, Arantangi, 
for half the amount, as per the Tamil Nadu 
Act, 40 of 1978, and another suit O. S. 
No. 128 of 1981 for the balance of the 
amount on the file of the same District 
Munsif’s Court, against the third respon- 
dent, and those two suits are said to be 
pending. 

2. In.the meanwhile, the debtor, the third 
respondent, filed an application before the 
Special Tahsildar (Debt Relief), Arantangi, 
under Sec. 6 of the Tamil Nadu Debt Relief 
Act, 1980, (hereinafter referred to as the Act), 
claiming benefits under the Act and seeking 
a certificate of redemption of the mortgage 
in question. The second respondent, the 
Special Tahsildar, held that the debtor own- 
ed properties worth only about Rs. 23,500/-, 
and that his annual household income was 
only Rs. 1,800/-. In that view, he granted a 
redemption certificate under S$. 6 (2) (a) © 
of the Act. The matter was taken in appeal 


1981, Dj- 2-2- 


by the fetitionér to the first respondent, the 


Revenue Divisional Officer, Arantangi thë 
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@ppellate authority. :By -his order dated 
14-6-81 the first respondent affirmed - the 


order of the second respondent and dismiss- 
ed the appeal. In this writ petition, the 
order of the appellate authority confirming 
the order of the original authority has been 
challenged on the ground that the order of 
both the authorities have been passed with- 
out jurisdiction and that in any event the 
conclusion arrived ‘at by both the authorities 
below that the third respondent is entitled 
to the benefits of the Act cannot‘ be sustain- 
ed. 


3. It is pointed out by the learned coun- 
sel for the petitioner that in cases where a 
creditor has filed a suit for the enforcement 
of a morteage executed by a debtor, the 
debtor has to approach the Civil Court for 
adjudication of his claim for entitlement 
under the provisions of the Act and that he 
cannot approach the authorities constituted 
under the Act for such a decision. Accord- 
ing to the learned counsel for the petitioner, 
Ss. 5 and 6 of the Act can apply only to 
cases where a creditor has not approached 
the Civil Court by filing a suit to enforce 
his claim as against the debtor, as otherwise 
the authorities constituted under the Act will 
be usurping the functions of the Civil Court, 
which is not contemplated by the provisions 
of the Act. Section 4 does not specifically 
say that even in respect of matters pending 
before a Civil Court, the Tahsildar caa en- 
tertain an application under S. 6 of the Act. 
Tt is no doubt true that S. 4 (1) (b) of the 
Act says that no Civil Court shall entertain 
any suit or other proceedings against the 
debtor for the recovery of any amount of 
such debt and S. 4 (1) (c) says that all suits 
and other proceedings pending at the com- 
mencement of the Act against any debtor 
for the recovery of any such debt shall 
abate. However, the prohibition on the 
Civil Court to ascertain a suit and the abate- 
ment of all existing suits and other proceed- 


ings will arise only if the debtor is found 
entitled to the benefits of the Act. There- 
fore the Civil Court wherein suits or other 


proceedings are pending against the debtor 
has to come to a conclusion as to whether 
the debtor is entitled to the benefits of the 
Act or not. Sections 5 and 6 of the Act do, 


. not use a non obstante clause giving the 


Tahsildar a power to override the decision 
of the Civil Court as regards the question 
whether a party before the Civil Court is a 
person entitled to the benefits of the Act, 
and the Tahsildar, acting under Ss. 5 and.6 
of the Act cannot be expected to render a 
decision on the question as to whether tho 
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debtor is eniitled to the benefits of the Act 
and call upon the Civil Court to abide by 
that decision. As pointed out by Ratnam, J., 
in Perumal v. Chinna Karuppanna Gounder, 
(1981) 94 Mad LW 317:(AIR {981 Mad 
27i), the Tahsildar acting under S. 5 or Sec- 
tion 6 cannot assume the functions of a 
Civil Court, which has to necessarily deter- 
mine as a jurisdictional issue as to whether 
the party before it is a debtor entitled to 
the benefits of the Act, for desiding the 
question of maintainability of the -suit or 
for deciding the question of abatement refer- 
red to above. Admittedly there is no express 
provision. taking away the jurisdiction of the 
Civil Court to decide the question as to whe- 
ther a particular person is entitled to the 
benefits of the Act or not. In a suit or pro- 
ceeding initiated by a creditor in a Civil 
Court, the Court has to decide the question 
as to whether the defendant in that suit ori 
proceeding is a “debtor” as defined in the 
Act, as a jurisdictional issue and such juris- 
dictional issue has to be decided only by 
the Court itself before pronouncing its deci-' 
sion ‘on the question of maintainability of 
the suit or proceeding or on the question of 
abatement. In this view of the matter, we 
have to hold in this present case that as cre- 
ditor has already filed ‘two suits for recovery 
of the mortgage amount and those suits are’ 
pending, the third respondent herein, who isl 
the defendant in those suits, has to seek an 
adjudication before the Civil Court on the 
question as to whether he is entitled te the 
benefits of the Act and if the Court comes 
to the conclusion that he is entitled to the 
benefits of the Act, then the Court has to. 
dispose of the suits in accordance with Sec- 
tion 4 of the Act, i 


4. The writ petition is therefore allowed 
and the orders of respondents 1 and 2 are 
quashed. The third respondent is however 
given liberty to approach the Civil Court for 
adjudication on the question as to whether 
he is entitled to the benefits of the Act or 
not. There will be no order as to costs. 

Writ petition allowed. 
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Perumal Devastanam, Appellant v. M: Nara- 
simhan, Respondent. 
S. A:-No. 463 of 1978, D/- 27-f- 1982. 
Matras City Tenants’ Protection | Act 8 of 
1922), Ss. 9 and 13 — Suit to eject tenant 
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— Non-compliance with mandatory provi. 
sions of S. 11 regarding service of notice — 
Suit is liable to be dismissed — But notice 
can be waived by tenant — Filing of appli- 
cation by tenant under S. 9 if amounts to 
waiver. 


Section 11 is mandatory and a suit for 
ejectment of tenant filed without compliance 
with its provisions regarding service of notice 
is liable to be dismissed. But the notice 
under Sec. 11 can be waived by the tenant 
either expressly or impliedly by his conduct. 
The burden of proving that the tenant has 
waived the said notice is on the plaintiff. 
The filing of an application by the tenant 
under S. 9 for purchase of the land without 
demur as regards the non-compliance with 
S. 11 would amount to a conduct from 
which waiver of notice under S. 11 can be 
inferred. But the filing of an application 
under S. 9 which is preceded by the filing 
of a written statement questioning the main- 
tainability of the ejectment suit without pro- 
per notice cannot amount to waiver of the 
notice under S. 11. AIR 1937 Mad 648 and 
AIR 1951 Mad 593 and AIR 1942 Mad 334 
and (1966) 1 Mad LJ 206 and AIR 1949 
Mad 747 and AIR 1947 PC 197, Rel. on. 

(Paras 8. 9, 10) 


Cases Referred: Chronological Paras 
(1975) | Mad LJ 301: (1975) 88 Mad LW 
779 10 
(1966) 1 Mad LJ 206: (1965) 78 Mad LW 
739 7 
AIR 1951 Mad 593: (1950) 1 Mad LJ 732 
` 7, 10 
AIR 1949 Mad 747 7 


AIR 1947 PC 197 :(1947) 2 Mad LJ 208 
8, 10 

AIR 1942 Mad 334 7 
AIR 1937 Mad 648: (1937) 1 Mad LJ 507 
7 

AIR 1927 PC 176:ILR (1927) 51 Bom 725 
7 


A. K. Sreeraman, A. S. Kailasam and 
R. Gothumanarayanan, for Appellant; N. S 
Raghavan, for Respondent. 


RAMANUJAM, J.:—- This second appeal 
raises a substantial question of law as to whe- 
ther the filing of an application under S. 9 
of the City Tenants Protection Act, herein- 
after referred to as the Act, by the defen- 
dant amounts to a waiver of notice under 
Section 1! and whether the suit out of which 
the second apps! arises is maintainable in 
spite of there being ‘no valid notice as con- 
templated »nder Section 11. Í 

p The appellant-Devastanam filed a suit, 
“O. S. 1185 of 1974 on the file eo: the ‘City 
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Civil Court, Madras, for delivery of vacant 
possession of the suit property bearing R. S. 
No. 452/29 in Nungambakkam measuring 
2114 sq. ft. Its case as set out in the plaint 
was that the defendant became its tenant by 
a registered lease deed dated 4-12-1965, for a 
period of five years on a monthly rental of 
Re. 1, that the tenancy commenced from 
4-12-1965 and ended on 3-1-1970, and that 
after the expiry of the lease the tenant was 
holding over without surrendering possession. 
Therefore, a notice was issued to the defen- 
dant on 12-5-1973, asking him to deliver 
vacant possession of the demised land by the 
expiry of the month of July 1973. In spite 
of the notice the defendant did not surrender 
possession and hence the plaintiff was con- 
Strained to file the suit for delivery of vacant 
possession after removing the superstructure 
put up by him. 

3. The defendant admitted that he is a 
monthly tenant in occupation of the suit pro- 
perty, he having been in possession of the 
same for the last 30 years and stated that. he 
has put up a superstructure in the suit land 
and therefore he is entitled to the benefit of 
the Tamil Nadu City Tenants Protection Act 
and that the notice issued by the plaintiff 
asking the defendant to quit and deliver 
vacant possession of the suit property is in- 
valid in law as it does not satisfy the re- 
quirements of Section 11 of the said Act. 
Along with the written statement he also filed 
an application under Section 9 of the Act fog 
purchase of the land, 


4. The trial Court, inter alia, framed the 
following two issues (1) Whether the notice 
issued by the plaintiff is legal and valid 
under the Act; and (2) whether the defendant 
is entitled to purchase the land under S. 9 
and if so what is the value payable by the 
defendant to the plaintiff. The trial Court 
took the suit as well as the application under 
Section 9 together for trial. It held that the 
notice issued prior to the suit, Ex. B-2 is not 
valid, but that the filing of an application 
under Section 9 by the defendant amounts to 
a waiver of notice under Section 11 and that 
therefore the suit is maintainable. The trial 
Court also held that defendant is not entitled 
to the benefits of Section 9 of the Act as 


-his application under that section is barred 


by limitation and therefore it is not necessary 
to fix the value of the land. In this view the 
trial Court decreed the suit as prayed for and 
dismissed the application under Section 9 
filed by the defendant. ae 

© 5, The defendant took the matter in ap- 
peal. Fhe lower appellate Court..held that as 
the application under Section 9 has: been. dis- 
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missed as time barred, the filing of such an 
unsuccessful application cannot amount to a 
waiver of .a notice under Section 11, that it is 
not open to the plaintiff to oppose the ap- 
plication under Section 9 on the ground of 
limitation and at the same time use it as a 
defence for its failure to give a proper notice 
as per Section 11 of the Act, that it cannot 
approbate and reprobate, that the plaintiff 
having elected to oppose the application 
under Section 9 as time barred the defendant 
can raise the plea of want of notice under 
Section 11, and that the waiver of a notice 
under Section 11, can arise only when there 
is a valid application under Section 9. The 
lower appellate Court also held that there is 
no proper notice under Section 11 which is 
mandatory and, therefore, the suit is not 
maintainable. In this view the lower appel- 
late Court allowed the appeal and dismissed 
the suit. 


_ 6. In this second appeal the learned coun- 
sel for the appellant did not question the 
finding of both the Courts below that the 
notice issued under Section 11 by the plain- 
tiff is invalid in law. Even otherwise, a 
perusal of the notice Ex. B-2 would clearly 
show that it is not in accordance with S. 11. 
Therefore we have to proceed on the basis 
that in this case there has been no proper 
notice under Section 11. This leads us to 
the question as to whether the suit is main- 
tainable without a proper notice under S. 11. 


7. It is well-established that Section 11 is 
mandatory and no suit in ejectment can be 
maintained without a notice under that sec- 
tion, where the defendant is entitled to the 
benefits of the Act. Section 11 of the Act is 
as follows :— 


“11. Notice before institution of suits or 
applications against tenants: No suits in 
ejectment or applications under Section 41 of 
the Presidency Small Cause Courts Act, 1882, 
shall be instituted or presented against a 
tenant until the expiration of three months 
next after notice in writing has been given 
to him requiring him to surrender possession 
of the land and building. and offering to pay 
compensation for the building and trees, if 
any, and stating the amount thereof. 


A: copy of such notice shall at the same 
time be sent in the case of property situated 
in the city of Madras to the Commissioner 
‘of Corporation of Madras or in the case of 
property situated in any municipal town, 
townships or village to which this Act is ex- 
tended to the Executive Authority of the 
Municipality or township or Executive- Om- 
cer of the Panchayat, as the case may be, of 
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any other authority as may be notified by the 
Government.” 


In Ganesa Naidu v. Mallaram Singh, (1937) 
1 Mad LJ 507 : (AIR 1937 Mad 648) Pandu- 
rang Row, J. had laid down that the provi- 
sions of Section 11 were mandatory and that 
failure to observe them would entail the con- 
sequence of the dismissal of the suit. In 
Vedachala Naicker v. Duraiswami Mudaliar, 
(1950) 1 Mad LJ 732 : (AIR 1951 Mad 593), 
Chandra Reddy, J. (as he then was) was in- 
clined to take the view that the only conse- 
quence of the failure to observe the provi- 
sions of Section 11 of the Act is the dismis- 
sal of the suit and that it does not affect the 
institution of the suit, that S. 11 having been 
enacted for the benefit of the tenant and not 
for his detriment, the Jandlord cannot take 
advantage of the provisions to the prejudice 
of the tenant, and that it is however open to 
the tenant to waive the protection afforded to 
him under that section. In Ranganatham v. 
Mariappa, AIR 1942 Mad 334, Patanjali 
Sastri J. (as he then was) had held that Scc- 
tion 11 is mandatory and imposes an un- 
qualified obligation upon the Court not to 
entertain a suit in ejectment in the absence 
that 
non-service of copies of the notices contain- 
ing an offer to pay compensation would be 
fatal to the suit. In that case reference has 
been made to the decision of the Privy Coun- 
cil in Bhagchand Dagadusa v. Secretary of 
State for India, ILR (1927) 51 Bom 725: 
(AIR 1927 PC 176), where construing a simi- 
lar language of prohibition used in S. 80, 
C. P. C., the Privy Council has observed that 
‘the section is express, explicit and manda- 
tory and it admits of no implication or ex- 
ceptions’. In Mohamed Hussain Rowther v. 
Tirupathi Chettiar, (1966) | Mad LJ 206, 
Veeraswami J. (as he then was) hus held that 
the provisions of Section 11 are mandatory 
and the non-compliance with those provisions 
would entail the dismissal of the suit and 
that despite the mandatory character of the 
provisions, it is open to the defendant to 
waive his right under that section. In 
Venkataswami v. Mahalakshmi, AIR 1949 
Mad 747 Viswanatha Sastri J. dealing with 
Section 49 of the Madras Court of Wards 
Act 1902 which used similar language of pro- 
hibition as Section 11 of the Act held that 


.though the section is mandatory in form and 
-its non-compliance will result in the dismissal 


of the suit, the said provision can be waived 
by the Court of Wards for whose benefit it 
is introduced in-the Act, that. the waiver of 
the right may be either. express or implied 
from conduct and that the waiver to be 
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effectual, it must be by a persoa who bas fuil 
knowledge of the facts. 


8. Thus the tegal position is clear that 
Section 11 of the Act is mandatory and its 
non-compliance will result in the dismissal 
of the suit ‘bur that the notice contemplated 
by Section 11 can be waived by the tenant 
either ‘by express words or by implied con- 
duct. That the tenant for whose benefit Sec- 
tion 11 had been introduced in the Act can 
waive the benefit of the section is clear not 
only from the decisions referred to above 
fut also from the decision of the Privy Coun- 
cil in Vellavan Chettiar v. The Province of 
Madras. (1947) 2 Mad LI 208 : (AIR 1947 
PC 197), where while construing the scope of 

ection 80, C. P. C.. which contains a similar 
prohibition the Privy Council held that a suit 
cannot be instituted without following the 
provisions of S. 80 but the notice under Sec- 
tion 80 could be waived if the autherity con- 
cerned thinks fit to do so as it is for his pro- 
fection that the notice is required and if in 2 
particular case he dogs not require that pro- 
tection and says so he can lawfully waive his 
right and that there is no inconsistency be- 
tween the proposition that the provisions of 
this section are mandatory and must be 
enforced by the Court and that they 
may be waived by the authority for whose 
benefit they are provided. The Court also 
observed that where the plaintiffs contend 
that the defendants have waived their right 
to the notice or alternatively, are estopped 
from saying that they did not, the burden fies 
on the plaintiffs to establish the facts upon 
which they rely for raising the implication or 
creating the estoppel. 


9, From the above discussion it is seen 
that Section 11 of the Act is mandatory and 
a suit filed without the requisite notice under 
Section 11 is liable to be dismissed but that 
the notice can be waived by the defendant 
either expressly or impliedly by his conduct 
and that the burden of proving that the de- 
fendant has either expressly or by implica- 
|tion waived the said notice is on the plaintiff. 
The question is whether the defendant in this 
case by his conduct in filing an application 
ander Section 9 can be taken to have waived 
the notice under Section 11 so as to enable 
the plaintiff to maintain the suit notwith- 
standing the non-compliance with the provi- 
sions of Section 11. 


40. In Vedachala Naicker v. Duraiswami 
Maudaliar, (1950) 1 Mad LJ 732 : (AiR 4951 
Mad 593) it was held that the filing of an 
application by the teaant under Section 9 of 
the Act amounts to a waiver by the tenant 
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of the benefit conferred on him under 5. il. 
The said decision is based on the decision of 
the Privy Council in Vellayan Chettiar v. The 
Government of Madras, (1947) 2 Mad LJ 
208 : (AIR 1947 PC 197) which has already 
been referred to. laying down that the defect 
of non-compliance with the requirements of 
Section 80, C. P. C. were eschewed by reason 
of the waiver of the notice by the defendant 
for whose benefit the section was enacted. In 
Natesa Naicker v. Vedagiri, (1975) 1 Mad LJ 
301, this Court held that the filing of an ap- 
plication under Section 9 by the tenant would 
itself amount to waiver of notice under Sec- 
tion 11. Therefore the question is whethep 
the filing of an application under Section 9 
by the defendant in this case will amount fo 
waiver of notice under Section if. It is 
well-established that waiver is a question of 
fact and ought to be pleaded and proved io 
every case. No doubt the filing of an ap- 
plication under Section 9 without any demur 
as regards the non-compliance with Sec. 11 
would amount to waiver of notice on the 
tenants conduct in not raising the objection 
Taking advantage of tho 
filing of the suit by the plaintiff the filing of 
an application under Section 9 by the defen- 
dant would amount to a conduct from which 
the waiver of notice can be inferred. But in’ 
this case, the defendant has filed a written 
statement questioning the plaintiff's right to 
iastitute the suit and the jurisdiction of the 
Court to entertain the suit without a proper 
aotice under Section 11. He has filed an ap- 
plication under S. 9 by way of abundant 
caution as he was not sure whether his objec- 
tion regarding the maintainability of the suit 
based on the non-compliance with Section 11 
will be accepted by the Court or not. {fn the 
written statement he has specifically stated 
that he is filing an application under Sec. 9 
by way of abundant caution. He has not 
given up his benefit under Section 11 in the 
written statement either impliedly or ex- 
gressly but specifically prays that the suit be 
dismissed for non-compliance with Sec. Li. 
Therefore the filing of an application in this 
case under Section 9 of the Act which is 
preceded by the filing of a written statement 
questioning the maintainability of the suit 
without a proper notice cannot amount to the 
waiver of the notice under Section 11. We 
have to therefore hold fhat in this case there 
has been no waiver of the benefit of S. 1! 
‘by the defendant at any time. In this view 
the ultimate decision of the lower appellate 
Court that there is no waiver of the notice 
under Section 11 by the defendant is accept- 
ed as correct. The second appeal is there 
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fore dismisseé. There: will, however, be no 
order as to cests. 
Appeal dismissed: 
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M/s. Vasanji Navii and €o., Appellant v. 
M/s. K. P. C. Spinners and others, Respon- 
dents. 

A. A. ©. Nos. 571 and 572 of 1878, D} 
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Arbitration Act (0 of £946), Section 34 — 
Clause in contract for deciding disputes by 
arbitration — Confract for sale of cotton be- 
tween A and B — Cotton supplied by A and 
cheque for the price issued by B — Cheque 
dishonoured — Suit for the amount of the 
chegue cannot be considered as a suit on the 
contract and if cannot be stayed under S. 34 
. Though the plaint refers to the antecedent 
facts which gave rise to the issue of the 
cheques by the defendants in favour of the 
plaintiff, the suit is in substance a suit on the 
dishonoured cheques. Such a suit cannot be 
taken to arise solely out of the contract enter- 
ed-into by the plaintiff with the defendants 
for supply of cotton. Case law discussed. 

(Para 7) 

The dishonour of the cheques is a subse- 
quent event after the contract has been ful- 
filled by complete payment for the goods 
purchased and the suit has been filed on the 
subsequent cause of action i. €., the dishonour- 
ing of the cheques and therefore the suit 
cannot be taken to be a suit for recovery 
of the price. Even assuming that the suit has 
been traced only to a contract, still the arbi- 
tration clause cannot come into play as there 
is no dispute either as regards the quality of 
the goods or as regards the quantum of the 
sale consideration. The suit is not liable to 
be stayed under Section 34 of the Act. 

` (Para 8} 
Cases Referred: Chronological Paras 


AIR 1963 Mad 16 : (1962) 2 Mad LJ 518 


6 
AIR 1954 SC 429 ’ 8 
AIR 1950 Bom 166 6 


AIR. 1938 .Mad 785 (PB) i '6 
(1903) ILR 26 Mad -526 : 13 Mad LJ 252 6 
N. Vanchinathan, for Appellant; A. Rama- 
nathan for M/s. R. Vedantam and N. Bala- 
subramaniam, for Respondents. i 


* Against order of Pr. Sub. J., Coimbatore, 
in F A. No. 1802 of 1977, DJ- 11-8-1978. 
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RAMANUJAM, F.:— These two appeals 
arise out of the orders passed’ by the Court 
below allowing J. A. 1802 of 1977 filed by 
the defendants 1 and 3 and F. A. 89 of 1977 
filed by defendants 2, 4 and 5. in ©. S. 858 
of 1977, and staying the said: suit under Sec- 
tion 34 of the Arbitration Act. The plain- 
tiff who is aggrieved against the orders pass- 
ed by the Court below staying his suit has 
come forward with these appeals. The cir- 
cumstances under which the suit was stayed 
by the Court below may briefly be stated :— 
The plaintiff has entered into a contract 
with the defendants for supply of cotton. In 
pursuance of the said contract, the plaintiff 
supplied cotton to the defendants and for the 
supplies made, the defendants have issued 
five cheques on. different dates, om 23-3-1976 
for Rs. 790. on 29-1-1977 for Rs. 13,000; on 
2-2-1977 for Rs. 43,000; on 10-2-1977 for 
Rs. 14,000; and on 17-2-1977 for Rupees 
14,736-77. Out of the said five cheques, the 
plaintiff was able to realise only two cheques 
for the Rs. 26,000. The other three cheques 
had been dishonoured with the endorsement 
‘exceeds arrangement’. -Censequently, the 
plaintif filed the suit for realising the pro- 
ceeds of the three cheques which had been 
dishonoured amounting to Rs: 28,736-77 
from the defendants with interest thereon 
from 6-1-1977. As soon as the summonses 
were served. on the defendants in the said 
suit, they filed applications under Section 34 
of the Arbitration Act contending that the 
contract to supply cotton entered into by the 
plaintiff with the defendants is subject to the 
bye-laws of the East India Cotton Associa- 
tion Ltd., Bombay, which contains among 
other things a provision for a settlement of 
quality. and other disputes by. arbitration. 

2. The applications for stay filed by the 
defendants were opposed by the plaintiff in 
the suit, the appellant herein, on the ground 
that the claim in the suit, is not a dispute 
arising out of the contract for supply of 
cotton, that the contract to supply. cotton 
stands fully performed by the supply of 
cotton and the full payment made by the de- 
fendants towards the sale price of cotton by 
various cheques, that the cauge of action for 
the suit was based: on the dishonouring of 
the cheques issued by the defendants, and, 
therefore, the claim cannot be taken to arise 
out of the original contract to supply cotton. 

3. After considering the relevant conten- 
tions of the parties in the applications for - 
stay of the suit filed by the defendants, the 
Court below has held that the suit has to be 
stayed’ under Section: 34 of the Arbitration 


- Act, for- the ‘reasons -(1) “that “singe “the ` sole’ 
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contract was made subject to the bye-laws 
of the East India Cotton Association Ltd., 
Bombay which contained an arbitration 
clause the parties should resort to the re- 
medy by way of arbitration under the said 
arbitration clause (2) that the Court must 
exercise a discretion in a judicial manner 
having regard to the relevant facts and cir- 
cumstances of the case and that the discre- 
tion is to be exercised in favour of the grant 
of stay of the suit; and (3) that the suit is 
based on a commercial transaction and the 
disputes relate only to the question of fact 
which can easily be decided by the arbitra- 
tors. ` 


4. The question is whether the said order 
of the Court below staying the suit under 
Section 34 of the Arbitration Act can be 
legally sustained. 

On a due consideration of the matter, we 
are of the view that the Court below has 
not considered the matter in a proper perspec- 
tive. Merely because the grant of stay of a 
suit is discretionary, it cannot be claimed by 
a party as of right and cannot be granted for 
the mere asking. In this case, from the facts 
already stated, it will be clear that the con- 
tract to supply cotton has been fully per- 
formed as between the parties to the contract 
by the actual supply of cotton by the plain- 
tiff as per the terms of the contract and by 
the defendants making due payments for the 
supplies made in the form of five cheques. 
As a matter of fact, the five cheques were 
sent along with a letter which has been mark- 
ed us Ex. B-7 in this case. That letter dated 
19-1-1977, would clearly indicate that the 
contract has been fully performed and noth- 
ing remained to be done in relation to the 
contract as between the parties. That letter 
is to the effect that the five cheques have 
been issued in full settlement of the plain- 
tiffs claim as per his final invoice dated 
6-1-1977 for Rs. 54,736-77. 

5. The said letter indicates that the defen- 
dants have agreed and paid the full invoice 
price of Rs. 54,736-77 in the form of the five 
cheques towards their liability: Therefore, 
after the defendants had agreed and paid the 
ful! price of Rs. 54,736-77 by way of cheques 
for the supplies of cotton the contract enter- 
ed into between the parties for supply of 
cotton has been fully performed and nothing 
remains to be done under the contract. The 
fact that three of the cheques issued by the 
defendants have been dishonoured canrot be 
taken to revive the contract including the 
arbitration clause contained therein. 
‘6. However, according to the 
counsel for the respondents, the 


learned 
issue of 
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cheques as full consideration for the supplies 
of cotton made by the plaintiff can-be taken 
to be only a conditional payment and if the 
cheques stand dishonoured, the defendants 
cannot be taken to have discharged their 
obligations to pay the price for the goods 
supplied and in that event the plaintiff's 
claim for recovery of the amount covered by 
the cheques dishonoured will amount to a 
claim for non-payment of the price which 
would in turn attract the arbitration _ clause. 
The learned counsel for the respondents re- 

ferred to the decision in Kandasami Gounder * 
v. Sivasubramania Iyer, (1962) 2 Mad LJ 
518 : (AIR 1963 Mad 16) in support of his 
contention that a payment by cheque can 
only be taken to be a conditional payment, 
condition on the cheque being honoured. In 
that case there was an execution of a pro- 

missory note by the tenant for arrears of 
rent payable to the landlord. The question 
arose whether execution of a promissory 
note results in the discharge of liability for 
payment of rent absolutely. The Court held 
that a promise to pay is not a payment and 
seldom does a creditor accept a mere pro- 
mise to make a future payment in satisfac- 
tion of an existing debt, that the general rule 
is that the taking of a bill or note by a credi- 

tor would operate only as a conditional pay- 
ment and that whenever a negotiable instru- 
ment is taken in lieu of a money payment, 

the presumption is that the parties intend it 
to be a conditional discharge only. The 
ultimate decision rendered by the Court in 
that case was that the execution of the pro-. 
missory note by the tenant does not result 

in the discharge of the tenant’s liability for 

arrears of rent. The learned counsel also 

refers to the following decisions in . support 
of his contentions— (1) Jambu Chetty v. 

Palaniappa Chettiar, (1903) ILR 26 Mad 526; 
(2) Perumal Chettiar v, Kamakshi Ammal, 
AIR 1938 Mad 785 (FB); (3) Keshav Mills 
Co. v. I.T. Commr.. AIR 1950 Bom 166. In 
Jambu Chetti v. Pallaniappa Chettiar, (1903) 
ILR 26 Mad 526 a Division Bench of this 
Court was concerned with a case where a 
suit was filed for the amount due on account 
of goods sold and delivered and the defence 
was that the plaintiff has accepted hundies 
in discharge of the debt and was, in con- 
sequence, debarred from suing on the original 
consideration and his only remedy, if he ‘had 
one, was to sue on the hundies. It was found 
on evidence that the acceptance. of. the 
hundies was unconditional and, therefore, the 
plaintiff cannot fall on. the original debt and 
he can sue only on the hundies. It was laid 


down in that case that wherever there is no 
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evidence of the payment being received as an 
absolute discharge, the presumption is that 
the effect of giving and taking a note or bill 
is that the debt is conditionally paid. In the 
case in Perumal Chettiar v. Kamakshi 
Ammal, AIR 1938 Mad 785 a claim had 
been made to recover the original debt in 
respect of which a promissory note had been 
given by a debtor which was later found to 
be not properly stamped. The defence taken 
in that case was that by execution of the 
promissory note by the debtor, the debt had 
been absolutely discharged and the only re- 
medy for the creditor was to enforce the 
promissory note and not to fall back on the 
original debt. Leach, C. J. speaking for the 
Full Bench of five Judges, had expressed the 
view as follows after referring to the relevant 
decisions rendered earlier :— 


“In my opinion, the law may be stated 
shortly in this way. If the promissory note 
embodies all the terms of the contract and the 
instrument is improperly stamped no suit on 
the debt will lie. Section 91 of the Evidence 
Act and Section 35 of the Stamp Act bar 
the way. But if it does not embody all the 
terms of the contract the true nature of the 
transaction can be proved and where an in- 
strument has been given’ as collateral secu- 
rity or by way of conditional security or by 
way of conditional payment a suit on the 
debt will lie. The fact that the execution of 
the promissory note is contemporaneous with 
the borrowing cannot exclude the possibility 
of the instrument having been given as col- 
lateral security or by way of conditional 
payment. Whether a suit lies on the debt 
apart from the instrument therefore depends 
on the circumstances under which the instru- 
ment was executed.” 


Varadachariar J. as he then was, had expres- 
sed his view thus :-— 


- “It may be convenient to refer- next to 
those of the Indian decisions which when 
dealing with claims for money lent under 
unstamped notes invoke the principle that 
the giving of a negotiable instrument only 
operates as a ‘conditional discharge’ or 
merely suspends the plaintiffs remedy and 
that the plaintiff’s right to sue is revived if 
the instrument turns out to be worthless or 
is not discharged by payment in due course. 
I see no difficulty in applying this principle 
to cases where money is already due to a 
person — as far goods sold or for a pre- 
existing debt — and the debtor gives his own 
note to the creditor or draws a bill or cheque 
in his favour. It is legitimate to presume in 
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such cases that the creditor is not accepting 
the instrument in satisfaction of his existing 
claim but only as a securify or as a means 
of obtaining satisfaction from the drawee of 
the bill or cheque.” 


7. We do not think how the above deci- 
sions will help the respondents in this case. In 
these cases, the payments made either by the 
execution of a promissory note or by a 
cheque was treated as conditional so as to 
enable the creditor to have recourse to the 
original cause of action. The principle laid 
down in these cases is that where the amount 
of the promissory note or the cheque issued 
by the debtor which for some reason or other 
could not be realised by the creditor the 
latter could fall back on the original cause 
of action and recover the earlier debt. In 
this case, though a reference has been made 
to the circumstances under which the cheque 
had been issued, the suit simpliciter is one 
to recover amounts covered by the three 
cheques which had been issued by the de- 
fendants and which had been dishonoured. 
The decisions referred to above specifically 
proceed on the basis that the creditor has 
got a remedy to recover the amounts cover- 
ed by the promissory note or the cheque. 
The question whether the creditor can file a 
suit to recover the amount covered by the 
dishonoured cheques without falling back on 
the original debt did not come up for con- 
sideration in those cases. In those cases, the 
question was whether the promissory note 
given in discharge of the earlier debt cannot 
be enforced for any reason whether the 
creditor can fall back on the original cause 
of action and recover the debt. The right 
of the appellant in this case to sue on the 
dishonoured cheques cannot be doubted. 
Though the plaint refers to the antecedent 
facts which gave rise to the issue of the 
cheques by the defendants in favour of the 
plaintiff, the suit is in substance a suit on 
dishonoured cheques. Such a suit cannot be 
taken to arise solely out of the contract 
entered into by the plaintiff with the defen- 
dants for supply of cotton. 

8. As a matter of fact, the decision in 
Commr. of Income-tax v. Ogale Glass Works 
Ltd., AIR 1954 SC 429, clearly supports the 
appellant’s case. In the case before the Su- 
preme Court, there was a contract for the 
supply of goods manufactured by a company 
to the Government of India. Under Cl. 15 
of that contract, payments for delivery of 
goods were to be made on sitbmission of the 
bills in the prescribed forms by the cheques 
drawn on the ‘Reserve Bank of India or the 
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Imperial Bank of India. The Company, 
which supplied the goods contracted have 
received certain cheques which were honour 
ed in due course by the Reserve Bank at 
Bombay. Since the company, was a resident 
company in Aundh State outside British 
India, the question arose whether the income 
profits of gains in respect of the sales made 
te the Government of India by the company 
were received in British India within the 
meaning of Section 4 (1) (a) of the Income- 
tax Act. It was contended on behalf of the 
Commissioner of Income-tax that a payment 
by negotiable instrument is obly a condi- 
tional payment subject te the condition that 
if the negotiable instrument is dishonoured, 
the creditor may consider if ds a waste paper 
and resort to his original debt. The Supreme 
Court however held that though normally. a 
payment made by a negotiable instrumeni is 
a conditional payment, a cheque once issued, 
unless dishonoured, is payment and the pay- 
ment taken effect from the delivery of the 
cheque though that may be. defeated by. the 
happening of a condition i.e., non-payment 
at maturity. In that case, though the pay- 
ments for the cheques were made at Bom- 
bay, since the cheques were accepted by the 
company in Aundh State outside British 
India, there was a complete discharge of the 
claim for the price of the goods outside Bri- 
tish India and, therefore the profits arising 
out of the transaction of sale. of gocds to 
the Government of India could not be asses- 
sed as profits arising in British India. The 
legal principle that the payment (by a bill), 
takes effect from the delivery of the bill, but 
is defeated by the happening of the condi- 
tion i.e. non-payment at maturity. is re- 
cognised by Benjamin on Sale, 8th Edn. 
page 788 and also by the following passage 
in Lyles on Bills, 20th Edn. page 23 _ 


wA 
ment.” 


cheque, unless dishonoured, is pay- 


In the present case, there is no dispute as to 
the price payable in respect of the supply of 
the goods. The plaintiff sent a final bill, as 
already stated, for a sum of Rs. 54,736-77 
and the defendants have accepted that liabi- 


lity and issued cheques covering the entire 


„amount of Rs. 54,736.77. By sending the 
cheques the defendants should be taken to 
have paid for the goods supplied by the 
plaintiff. The fact that some of the cheques 
had been dishonoured cannot be taken ad- 
vantage of by the defendants to say that the. 
obligation to pay by them has not been dis 


charged and, therefore, the plaintiff has to 


proceed by way of arbifration to recover the 
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amount covered by: the dishoncured cheques. 
The dishoncus of the cheques is a subsequent 
event after the contract has keen fulfilled by 
complete payment for the goods purchased 
and: the suit has beer filed on the subsequent 
cause cf action i e., the dishonouring of the 
cheques. and therefore the suit cannot be 
taken to be a suit for recovery of the price, 
Even assuming that the suit has been traced 
only to a contract, still the arbitration. clause 
cannot come into play as there is no dispute 
either as regards the quality of the goods: og 
as regards the quantum of the sale considera- 
tion. In this view of the matter, we cannot 
agree with the conclusion of the lower Court 
that the suit is liable to be stayed under Sec- 
ton 34 of the Arbitration Act. We are of 
the view that Section 34 of the Arbitration 
Act cannot come into play here as the con- 
tract which provided for an arbitration agree- 
ment has completely been performed and 
nothing remains to be done under that con- 
tract. The defendants’ liability which is now 
sought to be enforced in this suit arises out 
of the dishonouring of the cheques issued 
by them. The appeals are, therefore, allowed 
and the order of the lower Court is set aside 
with a direction to- the lower Court to pro- 
ceed with the trial of the snit on merits. 
There will be no order as to costs. 

9. The learned counsel for the respon- 
dents prays for leave to appeal to the Su- 
preme Court against the judgment just now 
Pronounced. Since our decision is rested 
mainly on the factual position, we do not 
think that this is a fit case for the grant of 
leave to appeal to the Supreme Court. The 
leave asked’ for is refused. 

Appeals allowed. 
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K. P. Sivasundara Pillai, Petitioner v. 
C. P. Jagannatha Thevar and others, Respon- 
dents. 

W. P. No. 4390 of 1978, D/- 17-9-1981. 

Tamil Nadu Debt Relief Act (31 of 1976), 
Sections 3 (L), 3 (GO) (i) — ‘Small farmer’ — 
Owner of land within the Cauvery-Meitur 
Project — But having no facilities for inriga- 
tion — Owner, if a small farmer. 


Merely because the concerned village is 
covered by the Project, it will not ipso facto 
follow that a particular land in the village 
will definitely have the factual facilities for 
growing one irrigated crop. The set of ex- 
pression ‘having facilities for growing one. 
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irtigated crop’ is important. Ht cannot be 
taken to mean that the concerned land must 
have been actually cultivated to grow one- 
irrigated crop. It would suffice the purpose, 
if irrigation facilities are available for grow- 
ing one crop, though they may not ‘have 
been actually exploited to grow one such 
crop. {Para 4) 

Hence for the purpose of finding ‘out as to 
whether a particular piece -of ‘land ‘has facili- 
ties for growing one irrigated crop within the 
meaning of Clause (ii) of Section 3 (0) of 
the Act, there should be an attempt to find 
out as to whether irrigation facilities are 
available, which would enable the perform- 
ance of growing of at least one crop without 
difficulty. (Para 4) 

The presence of difficulties which would 
rule out the growing of one such irrigated 


‘ crop, should also be taken note of. The 


concentration must be with reference to the 
particular land or lands and not with refer- 
ence to the whole area or village where ‘the 
land or lands are situate.. (Para 4) 


V. Krishnan, for Petitioner; R. N. 
Kothandaraman and A. Sivaji for Govt. 
Pleader, for Respondents. 


ORDER :— The proceedings, which are 
challenged by the petitioner in this writ peti- 
tion, are those of the authorities exercising 
powers under the Tamil ‘Nadu Debt Retief 
Act, 1976 (Act 31 of 1976), hersinafter re- 
ferred to as the Act. ‘The first respondent 
wanted relief under the Act in respect of a 
mortgage debt in favour of the petitioner 


` under ‘the Act in respect of a mortgage debt 


` possession, or partly 


~e 


in favour of the petitioner under a deed of 


usufructuary mortgage dated 30-1-1976. The . 


first respondent claimed ‘himself to be a small 
farmer within the meaning of Section 3 (1} 
of the Act, so as to come within the defini- 
tion of “debtor? under $. 3 @ of the Act. 
The portion of S. 3 (1) of the Act, relevant 
for the present purpose, reads as follows: 


“(1) ‘small farmer’ means a person whose 
principal means of livelihood is income 
derived from agricultural Jand and who holds, 
whether as owner, tenant, or mortgagee with 
in one capacity and 
partly in another. 

(i) not more than two units of land, in ʻa 


- case where such person is a member of any 


of the Scheduled Tribes; and 

Gi not more than one unit of land, in any 
other case.” - 
It is admitted that Clause (ii) above will ibe 
attracted.. ‘Unit of land’ has been defined 
under Section 3 (0) of ‘the Act as follows: 
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“(0) Unit of land’ means 

fi) two hectares of unirrigated land; or 

Gi) half hectare of land ‘having facilities 
for growing one irrigated crop; or 

Gii) half hectare of land used for growing 


any plantation crop or grapes or coconut or 
arecanut or mulberry; or 


{iv} Quarter ‘hectare of land having peren- 
nial irrigation facilities, or having facilities 
for growing more than one irrigated crop in 
a year.” 


The land covered by the deed of mortgage 
dated 30-1-1976 is in R. S. No. 338/1 of 
Paravakottai village and is of an extent of 
93 cents. Besides this, the first respondent 
owned an extent of 72 cents in R. S. 
No. 633/18 of the same village. Of this, the 
first respondent sold away 43 cents, leaving 
the balance of 35 cents still with him. If 
‘the extent of 93 cents in R. S. No. 338/1 as 
‘well as the extent of 35 cents in R. S. 
No. 633/18 are taken into account and the 
total extent is held to be having facilities for 
‘growing one irrigated crop within the mean- 
ing of Ci. (ii) of S. 3 (0) of the Act, then, 
the first respondent will fall outside the 
‘ambit of the Act, as he will be holding more 
than one unit of land and he cannot be 
classified as a ‘small farmer’ and hence he 
cannot claim any relief. under the Act. 


1-A. Both respondents 2 and 3 have 
countenanced the plea of the first respondent 
that the is a small farmer and has accorded 
him the relief as prayed for with reference 
to the mortgage debt. The petitioner im- 
pugned the orders of respondents 2 and 3 in 
the present writ petition. 


2. Mr. V. Krishnan learned counsel for 
the petitioner, submits that so far as R. S. 
No. 338/1-93 cents is concerned, the third 
respondent, the appellate authority, has found 
that the extent is being cultivated with the 
aid of Cauvery Mettur Project water; the 
adangal extracts show that paddy crop has 
‘been grown as a first crop and afterwards, 
ground-nut crop has been grown. The learn- 
ed counsel further points out that even with 
regard to R. S. No. 633/18, there are ob- 
servations in the order of the third respon- 
‘dent indicating that irrigation facilities are 
available for growing one crop in the said . 
Jand, 


3. As against this, Mr. R. N. Kothanda- 
raman, fearned counsel for the first respon- 
dent, would state that the observations of the 
third respondent cannot be called cut of con- 
text and they, in fact, relate onty to R. S. 
No. 338/1 and not tv R. 5. No. 633/18. 
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4. I have gone through the order of the 
third respondent and I find that the third 
respondent has not categorically expressed an 
opinion that the land in R. S. No. 633/18 
does or does not have facilities for growing 
one irrigated crop as stated in Clause (ii) of 
Section 3 (o) of the Act. The discussion is 
more on the question as to whether it is 
feasible to raise two irrigated crops as claim- 
ed by the petitioner herein. It is admitted 
that Paravakottai village is one of the vil- 
lages taken up for irrigation by Cauvery 
Mettur Project. But then the question is as 
to whether R. S. No. 633/18 is a land which 
has the facilities of irrigation by the said 
Project for growing at least one crop. Merely 
because the concerned village is covered by 
the Project, it will not ipso facto follow that 
a particular land in the village will definitely 
have the factual facilities for growing one 
irrigated crop. The set of expression ‘having 
facilities for growing one irrigated ‘crop’ 
is important. It cannot be taken to 
mean that the concerned land must have 
been actually cultivated to grow one ir- 
rigated crop. There is the possibility 
that though the said land has the facility 
for growing one irrigated crop, the per- 
son concerned could allow the same to 
lie fallow. It would suffice the purpose, if 
irrigation facilities are available for growing 
one crop, though they may not have been 
actually exploited to grow one such crop. In 
this connection, Mr. V. K. Krishnan, learned 
counsel for the petitioner, draws my atten- 
tion to some of the meanings attached to the 
expression ‘facility’ in the Shorter Oxford 
English Dictionary : 


“(1) the fact -or condition of being easy or 
easily performed; freedom from difficulty; 


(2) Opportunity for the easy or easier per- 
formance of anything.” 


Similar meanings have been given to the ex- 
pression ‘facility’ in the Law Lexicon of Bri- 
tish India by Ramanatha Aiyar, and they are 
as follows: 


“Facility. The quality of being easily per- 
formed; absence of difficulty; ease in per- 
formance; that which promotes the case of 
any action.” 

Hence for the purpose of finding out as to 
‘|whether a particular piece of land use facili- 
ties for growing one irrigated crop within the 
meaning of Clause (ii) of Section 3 (0) 
of the Act, there should be an at- 
tempt to find out as to whether irrigation 
facilities are available, which would enable 
the performance of growing of at least one 
crop without difficulty; or in other words, 
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the growing of one such crop would be 
easily enabled by the existence of the neces- 
sary irrigation facilities. The presence- of 
difficulties which would rule out the growing 
of one such irrigated crop, should also be 
taken note of. The concentration must be 
with reference to the particular land or lands 
and not with reference to the whole area or 
village where the land or lands are situate. 
Only if the matter is considered in this light, 
it is possible to reach the appropriate con- 
clusion one way or the other. I find that 
neither of the authorities under the Act, 
namely, respondents 2 and 3 herein, had con- 
sidered the matter in the proper perspective. 
This obliges me to interfere in writ proceed- 
ings. Accordingly, this writ petition is 
allowed and the orders of respondents 2 and 
3 are quashed and the matter will stand re- 
mitted to the third respondent for him to 
consider the same afresh in the light of the 
above observations. The parties are at 
liberty to place fresh materials either by way 
of oral or documentary evidence on this 
question alone. There will be no order as 
to costs, 


Petition allowed and the case remanded. 
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K. Sambandam, Petitioner v. Sirkali Co- 
operative Urban Bank Ltd. and another, 
Respondents. 


C. R. P. 70 of 1981, D/- 19-3-1982.* 


Tamil Nadu Co-operative Societies Act 
(53 of 1961), Section 100 — Award of inter- 
est — Executing Comt cannot go beyond 
award passed by arbitrator unless it is a 
nullity or passed without jurisdiction. (Civil 
P. C. (5 of 1908), Section 34). 


Though Section 34, C. P. C. mentions cer- 
tain rate of interest to be awarded by the 
Court concerned, the awarding of interest 
more than that is contemplated -under S. 34, 
C. P. C. will not ipso facto make such award 
illegal or without jurisdiction. The arbitra- 
tor has got jurisdiction to go into the matter 
and he can invoke S. 34, C. P. C. for award- 
ing interest. If such interest awarded is in 
excess, it is for the aggrieved party to agitate 
the correctness of the same before appro- 
priate forums and he cannot be allowed to 
question the same at the execution stage 
without in any way trying to set aside the 


ee a en 
* To revise order of District Munsif, Sirkali 
in E. P. No. 66 of 1979, D/- 13-6-1980. 
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same through appropriate proceedings. Fur- 
ther, any arbitration award passed by an 
arbitrator can be set aside or modified only 
through the hierarchy of authorities envisaged 
in the Act. (Para 6) 


Thus, the executing Court, apart from the 
fact that it cannot go beyond the decree un- 
less it is a nullity or passed without jurisdic- 
tion, cannot even consider this question at 
the time of executing the same in the Civil 
Court, since Section 100 is a bar to the same. 
AIR 1955 SC 468, Rel. on. (Para 6) 


Cases Referred : Chronological Paras 
1979 TLNJ 448 : (1979) 11 Lawyer 140 

3, 5, 6 
AIR 1955 SC 468 4 


P. Veeraraghavan, for Petitioner; 
raman, for Respondents. 


ORDER :— The first respondent in E. P. 
No. 66 of 1979 on the file of the District 
Munsif of Sirkali is the petitioner herein. The 
first respondent herein as the plaintiff in 
C. T. I. A. 317 of 1973-74, got an award 
from the arbitrator of Co-operative Socie- 
ties, Sirkali, against the petitioner and the 
second respondent herein on 30th May, 1974 
under Section 73 of the Tamil Nadu Co- 
operative Societies Act (Act 53 of 1961). In 
that proceedings, the first respondent herein 
claimed a sum of Rs. 2,270-65 due on a 
surety bond dated 30-11-1971, with further 
interest at ome paise per rupee per mensem 
from the date of making the reference to the 
date of recovery and costs. During the en- 
quiry, the petitioner and the second respon- 
dent herein remained ex parte. The arbitra- 
tor directed the petitioner and the second 
respondent herein to pay to the first respon- 
dent a sum of Rs. 2,349.22 with interest 
thereon at two paise per rupee per mensem 
from the date of the award till realisation. 
In order to execute this award, the first 
respondent herein filed E. P. No. 66 of 1979. 


S. Jaya- 


2. The main question that was decided in 
the execution petition was whether the award 
and claim of excessive interest beyond six 
per cent per annum for the period subsequent 
to the award was valid or not and whether 
the executing Court can decide that matter 
at the stage of execution. The executing 
Court found that it cannot go beyond the 
- decree, that under Section 100 of the Tamil 
Nadu Co-operative Societies Act, the juris- 
diction of the Civil Court was barred and as 
such, the validity or otherwise of the interest 
granted cannot be gone into by the Civil 
Court and that the objection is barred by 
constructive res judicata. With these findings, 
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the Court below ordered execution. As 
against this order, the present revision peti- 
tion has been filed. 


3. Mr. P. Veeraraghavan, learned counsel 
for the rervision petitioner, contended that 
the grant of interest which works out at the 
rate of 24 per cent per annum is not correct 
and that applying the decision in Gurunathan 
v. Villupuram Co-operative Urban Bank Ltd., 
1979 TLNI 448, the revision has to be allow- 
ed. Mr. S. Jayaraman, on the other hand, 
pointing out the provisions of the Tamil 
Nadu Co-operative Societies Act, submitted 
that the Civil Court has no jurisdiction to 
go into the matter and that the executing 
Court cannot go beyond the decree or the 
award passed in this case. 


4. It is clear from the facts of the case, 
that the decree holder claimed interest at one 
paise per rupee per mensem. But, the arbi- 
trator has given an award to the effect that 
the decree holder is entitled to interest at 
two paise per rupee per mensem. ‘This 
award works out to 24 per cent per annum. 
It is clear from the decisions rendered by our 
High Court and the Supreme Court that Sec- 
tion 34, C. P. C. though not applicable 
directly to the arbitration proceedings, the 
principle of that section can be applied by 
the arbitrator for awarding interest. This is 
clear from the decision reported in Thawar- 
das Pherumal v. Union of India, AIR 1955 
SC 468. Thus, the Supreme Court has placed 
the subject matter beyond the controversy 
by holding that Section 34, C. P. C. will be 
applicable to proceedings; before an arbitra- 
tor also. 


5. The learned Chief Justice of our Court 
in C. R. Ps. 818 and 819 of 1979 reported in 
Gurunathan v. Villupuram Co-operative 
Urban Bank Ltd., 1979 TLNJ 448, after ac- 
cepting the proposition laid down by the Su- 
preme Court in the decision cited above, 
interfered with the interest awarded by the 
arbitrator on the ground that the same is 
more than six per cent and that such award 
of interest more than 6 per cent is not 
envisaged by Section 34, C. P. C. Accord- 
ingly the learned Chief Justice modified the 
award and stated that the award amount will 
carry interest at six per cent and not at 18 
per cent as awarded by the arbitrator. With 
this modification, the learned Chief Justice 
dismissed both the revisions. 

6. Mr. P. Veeraraghavan, learned counsel 
for the revision petitioner, submitted that 
following the above said decision, this Court 
must interfere and reduce the interest to that 
of six per cent. I am afraid that I cannot 
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accept this angument. No doubt, Section 34, 
C. P. C. gives ample power to the Court to 
award interest.. That section has been invok- 
ed for awarding interest in cases pending 
before the arbitrators also. Such a proce- 
dure has been upheld by this Court and also 
by the Supreme Court, Though Section 34, 
C. P. C. mentions certain rate of interest to 
be awarded by the Court concerned, the 
awarding of interest more than that is con- 
templated under Section 34, C. P. C. will not 
ipso facto make such award illegal or with- 
out jurisdiction. J£ a party is aggrieved by 
such award, the proper course will. be to 
have it corrected by way of an appeal op 
revision before the appropriate forum and 
cannot at the stage of execution question the 
same. It is well settled that the executing 
Court cannot go beyond the decree except 
in certain cases where the decree itself is ab 
initio void or that the Court which passed 


the decree did not have jurisdiction to pass . 


the same. As far as the present case is con- 
cerned, ‘there is absolutely no difficulty in 
coming to the conclusion that the arbitrator 
has got jurisdiction to go into the matter and 
he can invoke rightly Section 34, C. P. C. 
for awarding interest. If such interest award- 
ed is in excess, it is for the aggrieved party 
to agitate the correctness of the same before 
appropriate forums and he cannot be allow- 
ed to question the same at the execution 
stage without in any way trying to set aside 
the same through appropriate proceedings. 
Further, any arbitration award passed by an 
arbitrator can ‘be set aside or modified only 
through the hierarchy of authorities envisaged 
jin the Tamil Nadu Co-operative Societies 
Act. Section 100 of that Act clearly states 
that no order or award passed decision op 
action taken or direction issued under that 
Act by an arbitrator, liquidator, registrar 
or an officer authorised or empowered by 
him, the Tribunal or the Government or any 
officer subordinate te that, shall be liable to 
{be questioned in any Court. Thus, the ex- 
jecuting ‘Court, apart from the fact that it 
jeannot go beyond the decree, cannot evea 
consider this question at the fime of execut- 
jing the same in the Civil Court, since S. 100 
of the Tamil Nadu Co-operative Societies 
Act is a bar tọ the same. The decision re- 
ported in Gurunathan v. Villupuram Co- 
operative Urban Bank Ltd., 1979 TLNIJ 448 
never considered this question at all, nor laid 
down any principle after applying Section 100 
of the Tamil Nadu Co-operative Societies 
Act. Further, that decision ‘has mot even 
considered as te whether the executing Court 
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has power to go beyond the award passed by 
an arbitrator. In such circumstances, and 
in view of the clear dictum that the execut- 
ing Court cannot go beyond the decree, un- 
fess the decree or award is a nullity or the 
award was passed without jurisdiction, the 
award of interest cannot be questioned at the 
execution stage. Correctly, the Court below 
has allowed the execution petition as per the 
award granted in favour of the first respon- 
dent herein. I am in complete agreement 
with the finding of the Court below. 

7 Since there is no question of any 
jurisdiction as such is involved in this 
matter, the civil revision petition is dismissed. 
There will be no order as to costs, 

Petition dismissed. 


y. Pappathi 
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R. Annamalai, Petitioner v. Pappathi and 
another, Respondents, 


W. P, No. 2865 of 1981, D/- 9-2-1982. 


Tamil Nadu Debt Relief Act (13 of 1939), 
Sections 6 and 4 — Certificate of redemption 
— Jurisdiction to grant, after mortgage de- 
cree, 

After mortgagee obtained mortgage decree, 
the Special Tahsildar or appellate authority _ 
has no jurisdiction to decide question as to 
whether mortgagor is debtor as defined in the 
Act and to give either certificate of redemp- 
tion or a direction to release property. It is 
only the Civil Court which has to adjudicate 
on the question as to whether borrower is a 
person entitled to the benefits of the Act 
when the mortgagor puts forward such a 
claim in proceedings for execution of mort-" 
gage decree. If the executing Court comes to 
conclusion that mortgagor is debtor as de- 
fined in the Act, it can grant relief under Sec- 
tion 6. (Paras 2, 3) 

P. R. Varadarajan, for Petitioner; K. 
Ramamurthi and M. A. Sadanand for Govt 
Pleader, for Respondents. 

ORDER :— The petitioner herein is a 
creditor who has lent a sum of Rs. 3,000 to 
the first respondent on a mortgage of her 
properties. Subsequently, the petitioner has 
filed a suit on the mortgage in O. S. 807 of 
1972, on the file of the District Munsif, 
Kumbakonam, and also obtained a decree. 
Thereafter, the first respondent filed an ap- 
plication under Section 6 of the Tamil Nadu 
Act 13 of 1980, before the Special Tahsildar, 
Kumbakenam, for a certificate of redemption 
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and for a direction to release the mortgaged 
properties on the ground that she is a person 
coming within the definition of ‘debtor’ as 
defined in that Act. The Special Tahsildar 
held that the annual household income of 
the first respondent was Rs. 2,400 and, there- 
fore, she is entitled to the benefits of the said 
Act, There was an appeal by the first re- 
spondent (present petitioner) to the Appellate 
Authority, the second respondent herein, and 
the Appellate Authority has held that the 
annual household income of the first respon- 
dent was only Rs. 2,400 and, therefore, she 
fs entitled to claim the benefits of the said 
Act. In that view, relief was given under 
Section 6 of that Act. The said decision of 
the Appellate Authority has been challenged 
in this writ petition. 


2. It is submitied by the learned counsel 
for the petitioner that the orders of the Ap- 
pellate Authority as well as the initial auth- 
ority are quite arbitrary as they have de- 
termined the household income of the first 
respondent at Rs. 2,400. It is unnecessary 
to find out the household income of the first 
tespondent, as we are of the view that in 
cases where the creditor has filed a suit and 
obtained a decree in relation to the debt, the 
Tahsildar or the appellate authority acting 
under Sections 4 and 6 of the Act, have no 
jurisdiction to give either a certificate of re- 
demption or a direction to release the pro- 
perty and that in those cases it is only the 
Civil Court which has to adjudicate on the 
question as to whether the borrower is a per- 
son entitled to the benefits of the Act. In 
this case, as already stated, the petitioner has 
filed a suit in O. S. No. 807 of 1972 and ob- 
tained a decree. If the Tahsildar acting 
under Section 6 of the Act is taken to have 
the power to give a certificate of redemption, 
it will mean that the Tahsildar can nullify, a 
decree passed by the Civil Court. No doubt, 
it is true the legislature can nullify a decree 
by an express provision but in this case the 
legislature has not attempted to interfere 
with the decree passed by the Civil Courts 
and, therefore, it has not used as non 
obstante clause in Section 6 of the Act. If, 
notwithstanding any decree of the Civil 
Court, the Tahsildar is empowered to give a 
_ certificate of redemption, it might be argued 
that the legislature has empowered the 
Tahsildar to nullify the decree by giving a 
decree of redemption. But the section, as it 
now stands, does not in terms empower the 
Tahsildar to go behind the Civil Court’s de- 
cree and to nullify the same by granting a 
certificate of redemption: 
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3. It is no doubt tue that Section 4 says! 
that no suit or other preceeding shalf be 
maintained as against the debtor and alll 
suits pending as against the debtor shall 
abate cn the commencement of the Act. But, 
fer deciding the question whether the suit isl. 
Maintainable or whether it has abated, thel 
basic question whether the party who has 
been sued upon is a debtor or not has to be! 
decided as a preliminary issue by the Civil! 
Court itself. Unless the Civil Court itself 
decides that preliminary issue, it cannot dis- 
miss the suit as abated or as not maintain- 
able. In this view, we hold that. neither the 
initial authority nor the appellate authority 
had jurisdiction to decide the question as te 
whether the first respondent was a debtor as 
defined im the Tamil Nadu Act 13 of 1980 
and as such she was entitled te the benefits 
of that Act. The orders passed by the said| 
authorities are, therefore, quashed, with 
liberty to the first respondent to put forward 
her claim that she is a debtor as defined in 
the Act, and, therefore, the debt should be 
taken to have been discharged, before the ex- 
ecuting Court, when the morigage decree is 
sought to be executed. The writ petition is 
ordered accerdingly. There will be no order 
as te costs, 





Petition allowed. 
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RATNAM., J. 
M. R. S. Sankara Mudaliar and others, 
Petitioners v. B. M. Haji Abubacker Maricar, 
Respondent. 


C. R. P. No. 1203 of 1980, D- 16-4-1981.* 


Tamil Nadu Buildings (Lease and Rent 
Control) Act (18 of 1960), S. 10 (2) @) and 
Gi) (a) read with Section 26 — Eviction peti- 
tion ow grounds of wilful non-payment of 
rent and subletting of premises without 
written consent of landlord — Sub-tenants 
made parties to eviction proceedings —- Death 
of tenant pending proceedings — Legal re- 
presentatives not brought. on record — Held, 
that did not disentitle landlord: to an order 
of eviction against sub-fenants. (Civil P. C. 
(5 of 1908), S. 2 (11).) 


The use of the expression ‘the tenant’ in 
Sections 10 (2) (i) and 10 (2): (ii) of the Act, 
indicates that the tenant whose eviction is 
sought on the ground of wilful non-payment 


* To revise the order of 2nd Judge, Small 
Cause Court, Madras in H. R. A. No. 312 
of 1979, Dj- 18-3-1980. 
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of rent or subletting is- the tenant of the 
landlord, who seeks eviction. That would 
mean that a landlord can recover possession 
of the premises, if his tenant had not paid 
rents or had assigned or sublet without his 
consent in writing after 23rd Oct., 1945. To 
such a proceeding, if the sub-tenants are 
made parties, then Section 26 of the Act 
declares that the order passed therein would 
be binding upon the sub-tenants, who were 
so made parties. Even with reference to sub- 
tenant who becomes so after the date of the 
application for eviction, he would be bound 
by the order of eviction and be evicted, as if 
he was a party to the proceeding, if the order 
of eviction was not obtained by fraud or 
collusion. Therefore, even Section 26 of the 
Act would support the construction that apart 
from ‘the tenant’ as contemplated under Sec- 
tions 10 (2) (i) and 10 (2) Gi) (a) of the Act, 
other persons could also be evicted on the 
strength of an order for eviction against the 
tenant which however is declared to be bind- 
ing on persons, who are not tenants. 
(Para 10) 
Held, the subletting by the tenant, in the 
present case, was without the consent in writ- 
ing of the landlord and that would enable 
the landlord to recover possession of the pre- 
mises from the tenant as well as the sub- 
tenants against whom also the application 
for eviction had been properly filed. If such 
a right had accrued to the landlord that could 
not merely be taken away on account of the 
death of the tenant pending the eviction ap- 
plication. The object of the Legislature 
would only be furthered and fulfilled by en- 
abling a landlord to recover possession of 
the premises even as against the sub-tenants 
after the death of the main tenant on the 
footing that the sub-tenants represented the 
interest of the main tenant. Therefore, even 
in the absence of the impleading of the legal 
representatives of the deceased tenant an 
order of eviction could be passed against 
the sub-tenants who had been made parties 
to the eviction proceedings. AIR 1966 SC 
346, Applied; AIR 1976 Mad 303, Refd.; 
(1969) 2 Mad LJ 488, Disting. 
i (Paras 11, 12) 


Cases Referred : Chronological Paras 
AIR 1976 Mad 303 5, 12 
- (1969) 2 Mad LJ 488:83 Mad LW 8 5, 12 
AIR 1966 SC 346: (1966) 1 SCJ 186 5, 12 


M. N. Padmanabhan, A. S. Chakravarthi 
and K. Chandrasekharan, for Petitioners; 
V. Shanmugham, Riaf Ali Khan and D. T. 
Sethumadhavan, for Respondent. 

ORDER :— The respondents 2 to 4 in 
H. R. C. No. .3036 of 1976 before the XH 
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Judge, Court of Small Causes, Madras, are 
the petitioners in this civil revision petition, 
which arises out of an application filed by 
the respondent herein for an order of evic- 
tion against the petitioner and another. ` 
According to the case of the respondent, he 
is the owner of premises bearing door 
No. 133, Moore Street, Madras-1 and that 
One S. M. Hussain alias Hallaj (the first re- 
spondent in H. R. C. 3036 of 1976) occupied 
the entire first floor portion thereof excepting 
a room as a tenant on a monthly rental of 
Rs. 215/- exclusive of electricity charges. 
The further case of the respondent was that 
Hussain alias Hallaj retained only one room 
for his own use and occupation and sublet 
the other portions to the petitioners and the 
fifth respondent in the application for evic- 
tion and that the sub-lessees are in the oc- 
cupation of the respective portions paying 
rent to Hussain alias Hallaj. It was also 
the case of the respondent that Hussain alias 
Hallaj failed and neglected to pay the month- 
ly rent of Rs. 215/- from 1-1-1974 to 31-7- 
1976, amounting to Rs. 6,691/- and that a 
registered notice dated 24-8-1976 was issued 
to Hussain alias Hallaj and also the peti- 
tioners demanding the payment of arrears 
of rent and also vacant possession of the 
entire portion of the premises in their oc- 
cupation. In response to this, according to 
the respondent, Hussain alias Hallaj sent a 
cheque for Rs. 500/- only, and promised to 
vacate the premises within three months 
thereafter, but did not do so. Thereupon, 
the respondent filed an application for evic- 
tion on the ground that Hussain alias Hallaj 
had wilfully committed default in the pay- 
ment of rents even after the issue of notice 
dated 24-8-1976, and that the petitioners and 
the 5th respondent in the application for 
eviction are sub-tenants and they are also 
not entitled to remain in possession of tHe 
premises. 


2. Hussain alias Hallaj, the first respon- 
dent before the Rent Controller, contended 
that he was the chief tenant of the premises 
and that no wilful default in the payment of 
rents had been committed by him. It was 
also his further plea that the rents had been 
regularly paid, but not given credit to and 
that the landlord had also filed a suit in 
O. S.. 9033 of 1976 City Civil Court, Madras, 
and obtained a decree on 30-3-1977. The 
inability to pay the rents was attributed to 
the irregularity in the payment of rents to 
him by the petitionérs and the 5th respon- 
dent in the application for eviction. Ulti- 
mately, Hussain alias Hallaj prayed for four 
months’ time to vacate the premises.’ The 
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petitioners herein who figured as respondents 
2 to 4 before the Rent Controller claimed 
that they are the direct tenants of the re- 
spondent herein and not the sub-tenants 
under Hussain alias Hallaj and that they 
were paying the rents regularly to the re- 
spondent for which no receipts had been 
issued and, therefore, there was no question 
of any wilful default in the payment of 
rents. 


3. During the pendency of the applica- 
tion for eviction, Hussain alias Hallaj, vacat- 
ed the premises in his occupation some time 
in Sept., 1977, and also later died on 20-7- 
1978 leaving behind him his sons and 
daughters. The respondent nevertheless con- 
tinued the proceedings as against the peti- 
tioners and the fifth respondent in the appli- 
cation for eviction. 


4, Before the Rent Controller, the re- 
spondent examined P. W. 1 and marked Ex- 
hibits P.1 to P.20, while the petitioners relied 
upon Exts. R.1 to R.14, ‘and 
R. Ws. 1 and 2 in support of their case. Be- 
fore the Rent Controller, an objection was 
also raised by the petitioners that the evic 
tion proceedings cannot be continued as 
against them. On a consideration of the 
oral as well asthe documentary evidence, the 
Rent Controller found that Hussain alias 
Hallaj had wilfully defaulted in the payment 
of rents and that the petitioners are only the 
sub-tenants of Hussain alias Hallaj and not 
the tenants directly under the respondent 
herein and, therefore, the petitioners are also 
liable to be evicted. It was also further held 
that the petitioners represented the interest 
of Hussain alias Hallaj and, therefore, it 
was unnecessary to implead his legal repre- 
sentatives. On these conclusions, an ordér 
for eviction was passed against the peti- 
tioners. Aggrieved by this, the petitioners 
preferred an appeal in H. R. A. 312 of 1979 
before the Appellate Authority (II Judge, 
Court of Small Causes), Madras. The Ap- 
pellate Authority on a reconsideration of the 
entire oral as well as the documentary evi- 
dence, concurred with the conclusion of the 
Rent Controller that Hussain alias Hallaj 
had committed wilful default in the payment 
of rents for the period 1-1-1974 to 31-7- 
1976, and that the petitioners are only sub- 
tenants and not the tenants under the re- 
spondent. In this view,.the order for evic- 
tion was upheld and the. appeal preferred 
by the petitioners was dismissed. It is the 
correctness of this. order that is challenged 
in this civil revision petition. : 
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5. The main contention urged by the 
learned counsel for the petitioners is that in 
the absence of the legal representatives of 
Hussain alias Hallaj the parties to the pro- 
ceedings, the eviction application could not 
have been continued or proceeded against 
with the petitioners alone on record and, 
therefore, the eviction order passed by the 
authorities below is unsustainable. Reliance 
in this connection is also placed by the learn- 
ed counsel for the petitioners on the deci- 
sion in Guruswami Nadar‘ v. Natesa Nadar, 
(1969)}2 Mad LI 488. Per contra the learned 
counsel for the respondent submits that the 
case of the petitioners throughout was that 
they were not sub-tenants but direct tenants 
of the respondent and that case having been 
found against, the petitioners cannot have 
higher rights than as such sub-tenants and 
as persons in possession of portions of the 
premises, the petitioners represent the inter- 
est of Hussain alias Hallaj, and, therefore, 
the continuation of the further proceedings 
against them before the authorities below is 
quite in order. In this connection, the learn- 
ed counsel for the respondent relied upon 
the decision of the Supreme Court in South 
Asia Industries v. Sarup Singh, (1966) 1 SCJ 
186: (AIR 1966 SC 346) and the decision in 
Subramania Pillai v. Masterly, AIR 1976 
Mad 303. 


6. Before proceeding to consider these 
tival contentions, it is necessary to advert 
to certain facts. The petitioners had been 
impleaded as persons in possession of por- 
tions of the premises as sub-lessees from 
Hussain alias Hallaj. The petitioners at- 
tempted to establish that they were the 
tenants of the respondent. Ext. P.1 clearly 
establishes that Hussain alias Hallaj was the 
tenant in respect of the premises and the 
petitioners are not the tenants. Ext. P.2 
notice dated 24-8-1976, issued by the respon- 
dent to Hussain alias Hallaj clearly sets out 
that the petitioners are the sub-lessees and 
a copy of this notice has also been sent to 
the petitioners and served on them under 
Exts. P.4 to P.6. The petitioners have not 
in any manner demurred to the statement 
made in Ext. P.2, that they are only sub- 
lessees of Hussain alias Halaj. The peti- 
tioners, who were fully made aware of their 
status as sub-lessees have been contending 
that they are not sub-lessees inducted into 
possession by Hussain alias Hallaj, but 
tenants directly under the respondent. There 
is no proof of any payment of rent at any 
point of time by the petitioners to the re 
spondent. The evidence discloses that the 
tenancy agreement had been entered into be- 


42 Mad. 


tween the. respondent and Hussain alias 
Hallaj, only and no such relationship had 
been made out between the petitioners and 
the respondent. A consideration of the oral 
as well as the documentary evidence clearly 
indicates that the petitioners have not satis- 
factorily established that they are tenants of 
` the respondent. The authorities below after 
exhasutively considering the evidence have 
concurred in holding that there was wilful 
default in payment of rents and the peti- 
tioners are only sub-lessees and not tenants 
under the respondent in relation to the pre 
mises. Even before this Court, no attempt 
has been made by the learned counsel for 
the petitioners to challenge this finding of 
the authorities below. 


7. Though the respondent has referred 
to S. 10 (2) (i) of the Tamil Nadu Buildings 
(Lease and Rent Control) Act, 18 of 1960 
as amended by Act, 23 of 1973 (hereinafter 
referred to as the Act) in the application for 
eviction, a fair reading thereof, particularly 
paras 4 and 7, discloses that the respondent 
has filed his application for eviction on two 
grounds, namely, wilful default in the pay- 
ment of rents and also subletting of the 
premises without the consent in writing of 
the respondent. Section 10 (2) (ii) (a) of 
the Act had not been specifically referred to 
in the application for eviction, but the aver- 
ments therein are such as to sustain an ap- 
plication for eviction even on the ground of 
subletting and the petitioners as well as the 
respondent -have also proceeded to trial fully 
understanding the implications of the pleas 
raised by the respective parties and no pre- 
judice has been caused to the petitioners in 
any manner because every opportunity has 
been given to the petitioners to establish that 
they are not sub-lessees as claimed by the 
respondent, but only tenants under the re- 
spondent as claimed by the petitioners them- 
selves, in which attempt of course, the peti- 
tioners have failed. Under these circum- 
stances, no serious prejudice will be caused 
to the petitioners if the application for evic- 
tion filed by the respondent herein is taken 
and treated to be one on the ground that 
Hussain alias Hallaj has sublet the premises 
in the occupation of the petitioners without 
the consent in writing of the respondent. 
The very plea raised by the petitioners in 
the course of the proceedings before the au- 
thorities below would negative any consent 
in writing and in the absence of any direct 
evidence regarding the tenancy between the 
respondent and the petitionrs, the finding of 
the authorities below that the petitioners are 
only sub-lessees from Hussain alias Hallaj 
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in possession of the premises in guestion be- 
longing to the respondent cannot be assailed 
and indeed, as stated earlier, was not chal- 
lenged. 


&. The question that now arises for con- 
sideration is, whether the petitioners can be 
treated as the representatives of deceased 
Hussain alias Halaj for the purpose of the 
further prosecution of the proceedings fon 
eviction at the instance of the respondent. 
It is not in dispute that the provisions of 


‘the Act do not contain any definition of the 


term ‘legal representative’. A consideration 
of the component parts of S. 2 (8} of the 
Act which defines a ‘tenant’ indicates that 
apart from the surviving spouse, son on 
daughter of a deceased tenant, other cate- 
gories of persons are also contemplated as 
legal representatives. The wide definition of 
the expression ‘tenant? as comprehending 
and including a legal representative of a 
deceased tenant not being the spouse, son op 
daughter, is not without significance, and so 
far as the provisions of the Act are concern- 
ed, it is not only heritable relationship that 
matters, but even other considerations. The 
definition of the expression ‘legal represen- 
tative’ u/s. 2 (11), Civil P. C., which includes 
a person who intermeddles with the estate 
of the deceased person would also point out 
to the wider amplitude of the expression 
‘legal representative’. As earlier stated, {he 
finding of the authorities below which is 
amply supported by the evidence on record 
is to the effect that the petitioners are only 
sub-lessees and not tenants and, therefore, 
it is unnecessary to go into the question 
whether the petitioners would be the legal 
representatives of the deceased tenant within 
the meaning of the Act. In addition, the 
definition also excludes from the scope of 
the expression ‘tenant’ a person placed in 
occupation of a building by its tenant, and, 
therefore, in view of the unchallenged find- 
ing of the authorities below, the petitioners 
cannot claim that they are tenants, 

9. It is now necessary to notice Ss. 26 
and 27 of the Act. Under Sec. 26 of the 
Act, any order for eviction of a tenant pass- 
ed under the provisions of the Act, shall be 
binding on all sub-tenants, who were made 
parties in the application for eviction. Any 
person, who became a sub-tenant after the 
date of the application for eviction, shall be 
bound by the order of eviction and be evict- 
ed, as if he were a party to the proceedings, 
provided that such order was not obtained 
by fraud or collusion. Even before an 
order for eviction could be passed against 
Hussain alias Hallaj, be had surrendered 


1983 


possession of that portion of the premises 
in his occupation in Sept, 1977 and also 
later died on 20-7-1978. This is not-in dis- 
pute and virtually Hussain alias Hallaj has 
submitted to an order for eviction. No case 
of collusion or fraud between the respondent 
and Hussain alias Hallaj has been pleaded 
or proved by the petitioners. Section 27 (1) 
of the Act provides that any application 
made, appeal preferred, or proceeding taken, 
under the provisions of the Act by or against 
any person, may, in the event of his death, 
be continued by or against his legal repre- 
sentafyes. This shows that notwithstanding 
the death of a party to the proceedings 
already commenced, under the aforesaid 
provision of the Act, it may be continued by 
or against the legal representatives of the 
party. Section 27 (2) of the Act, however, 
. provides that where any application. appeal 
or other proceeding could have been made, 
preferred or taken, under the provisions of 
the Act, by or against any person, such ap- 
plication, appeal or other proceeding may, 
in the event of his death, be made, preferred 
or taken by or against his legal representa- 
tives. Section 27 (2) of the Act does not 
apply to the present case, as the application 
had already been made by the respondent 
against Hussain alias Hallaj and four others 
and only during the pendency of that pro- 
ceeding Hussain alias Hallaj passed away. 


10. Under Ss. 10 (2) (i) and 10 (2) Gi) (@) 
of the Act, a tenant is liable to ba evicted, 
if the tenant bad committed wilful default 
or transferred his right under the lease of 
sublet the entire building or any portion 
thereof without the written consent of the 
landlord after 23rd Oct., 1945. In the pre- 
sent case, as pointed out already, the finding 
of the authorities below is that wilful default 
had been committed and the petitioners are 
sub-fenants and no consent of the respon- 
dent in writing has been either pleaded or 
established. The question is, whether the 
proceedings can be continued against the 
petitioners who have been found to be sub- 
tenants and an order for eviction passed 
against them, in the absence of the represen- 
tation of the interest of Hussain alias Hallaj 
by his legal representatives. Section 10 of 
the Act opens by imposing a bar on the 
- eviction of a tenant and the subsequent pro- 
visions as well as S. 14 to S. 16 of the Act, 
. are really in the nature of exceptions, in the 
circumstances mentioned therein. A literal 
reading of S. 10 (2) @) and (ii) of the Act 
may appear to indicate that the person 
against whom an order for eviction can be 
made in cases falling u/s. 10 (2) @ and 
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10 (2) (ii) (a) of the Act, would be the tenant 
who has not paid the rents or who has as- 
signed his tenancy and no such order can 
be made against a person in whose favour 
the tenancy has been assigned. In other 
words, it may appear as if no order for evic- 
tion could ever be passed against persons in 
the position of the petitioners (sub-lessees) 
and the fact that Hussain alias Hallaj ceas- 
ed to be a party to the proceedings could 
not have, therefore, made any difference 
whatever. Section 10 of the Act sets out 
the circumstances in which the operative 
part of the sub-sections can be set in motion 
to secure an order for eviction. The use of| 
the expression ‘the tenant? in Ss. 10 (2) ®© 
and 10 (2) (ii) of the Act, indicates that the 
tenant whose eviction is sought on the 
ground of wilful non-payment of rent or 
subletting is fhe tenant of fhe landlord, who 
seeks eviction. That would mean that a 
landiord can recover possession of the pre 
mises, if his tenant had not paid rents or 
had assigned or sublet without his consent 
in writing after 23rd Oct., 1945. To such 
a proceeding, if the subtenants are made! 
parties. then S. 26 of the Act declares that 
the order passed therein would be binding 
upon fhe sub-tenants, who were so made 
parties. Even with reference to sub-tenant 
who becomes so after the date of the appli- 
cation for eviction, he would be bound by 
the order of eviction and be evicted, as if 
he was a party to the proceeding. if the 
order of eviction was not obtained by fraud 
or collusion. Therefore, even Section 26 of 
the Act would support the construction that 
apart from ‘the tenant’ as contemplated 
u/s. 10 (2) @ and 10 (2) Gii) (a) of the Act, 
other persons could also be evicted on the 
strength of an order for eviction against the 
tenant which however is declared to be bind- 
ing on persons, who are not tenants. On 
the finding of the authorities below that wil- 
ful default in payment of rents had been 
committed and the petitioners are also sub- 
lessees without the consent in writing of the 
landlord and the submission of Hussain alias 
Hallaj to the order of eviction by surrender- 
ing possession in Sept., 1977 the respondent 
became entitled to recover possession of the 
premises u/s. 10 (2) (G) and 10 (2) Gi) (a) of 
the Act even against the petitioners and un- 
fess the language of the sections made it im- 
possible for the landlord, effect must be 
given tothe sections. From the Janguage em- 
ployed in S. 10 (2) @ and (ii) (a) read with 
Section 26 of the Act, it cannot be said that 
the only person against whom an order for 


recovery of possession can be passed is the 
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tenant assigning or subletting without the 
consent of the landlord. Further, it is rather 
difficult to hold that a right which had ac- 
crued to the landlord to recover possession 
should be taken away merely because the 
tenant, who assigns, has become extinct with- 
out leaving a successor. The cause of action, 
as it were for seeking an order of eviction, 
having arisen due to the undisputed wilful 
default and subletting of the premises by 
Hussain alias Hallaj without obtaining the 
consent of the respondent in writing, can- 
not be wiped out or erased on the 
death of the tenant. In the instant case, the 
subletting has survived even the tenant in 
that the petitioners still continue to remain in 
possession of the premises, though not as 
tenants under the respondent, 


1l. The situation that would inevitably 
result, if the contention of the learned coun- 
sel for the petitioners is accepted, may now 
be referred to. On the finding of the auth- 
orities below that the petitioners are not 
tenants under the respondent, resort cannot 
be had by the respondent to secure an order 
for eviction against the petitioners. Like- 
wise, even pursuant to a submission to an 
order of eviction by the tenant Hussain alias 
Hallaj, the petitioners cannot be evicted as 
the legal representatives of the tenant have 
not been impleaded. The result would be 
that the unauthorised possession of- the pre- 
mises by the petitioners can be perpetuated 
and maintained without any payment of rent 
to the respondent and the respondent cannot 
initiate any proceeding for the eviction of 
the petitioners. Indeed, such a situation 
would be an anomalous one and would vir- 
tually make available to the petitioners a total 
immunity from eviction. This would be all 


the more so in a case like this when the peti- 


tioners have been opposing an order for evic- 
tion on the ground that’ they are direct 
tenants. Under these circumstances, it is 
difficult to accept that no order for eviction 
could be passed against the petitioners, who 
have been found to be sub-tenants in the ab- 
sence of the impleading of the legal re- 
presentatives of the deceased tenant Hussain 
alias Hallaj. 


12. In South Asia Industries v. Sarup 
Singh, 1966-1 SCJ 186 : (AIR 1966 SC 346), 
Allen Berry and Co. (Calcutta) Ltd., was the 
tenant in respect of certain premises and the 
lease was transferred to South Asia Industries 
Pvt. Ltd., and possession was also handed 
over. An application for eviction was -filed 
under Section 14 (1) (b) of the Delhi Rent 
Control Act, 1958 against Allen Berry and 
Co., and also South Asia Industries Pvt. Ltd. 
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During the pendency of the application, the 
fenant Allen Berry and Co., went into liqui- 
dation and the company was struck off from 
the record of the proceedings. Thereafter, 
the application was heard and an order for 
eviction was passed against South Asia In- 
dustries Pvt. Ltd. An appeal was preferred 
therefrom, which was dismissed and further 
proceedings before the Punjab High Court 
proved futile and the matter was thereupon 
carried on in further appeal before the Su- 
preme Court. An argument was raised that 
no order for eviction could be made against 
a person in whose favour the tenancy had 
been assigned. Taking into account the de- 
finition of the term ‘tenant? and the provi- 
sions of Section 10 (1) (b) of the Delhi Rent 
Control Act, 1958, the Supreme Court held 
that an assignment of the premises by the 
tenant is a ground of eviction of both the 
assigning tenant and the assignee and in the 
event of an assignment: without the consent 
in writing of the landlord, the Controller has 
jurisdiction to make an order for possession 
not only against the assigning tenant, but 
also against the assignee. It was also further 
held that though the assigning tenant, a com- 
pany, had gone into liquidation and ceased 
to be a party to the proceeding, an order 
for eviction could still be made against the 
assignee. The principles laid down by the 
Supreme Court in the aforesaid decision 
would also apply to the facts of the present 
case. The subletting by Hussain alias Hallaj, 
in the present case, in favour of the peti- 
tioners was without the consent in writing of 
the respondent and that would enable the 
respondent to recover possession of the pre- 
mises from Hussain alias Hallaj as well as 
the petitioners against whom also the ap- 
plication for eviction had been properly filed. 
If such a right had accrued to the respon- 
dent, that cannot merely be taken away on 
account of the death of Hussain alias Hallaj. 
The object of the Legislature would only be 
furthered and fulfilled by enabling a landlord 
to recover possession of the premises even 
as against the sub-tenants after the death of 
the main tenant on the footing that the sub- 
tenants represent the interest of the main 
tenant. Even for the purpose of S. 2 (i, 
C. P. C., it has been held that it is not always 
a legal requisite that, inevitably only the 
heirs, all of them or any of them, should 
figure as legal representatives and that the 


procedural law requiring representation will - 


stand satisfied if there is substantial re- 
presentation in the sense that all that could 
be done in defence is done by some one 
interested in the issue (vide Subramania Pillai 
v. Masterly (AIR 1976 Mad 303). In the 


r 
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present case, the petitioners. who are in pos- 
session of portions of the premises attempted 
to defeat the application for eviction filed by 
the respondent on the ground that they are 
direct tenants of the respondent and in that 
attempt they failed. In that context, the 
interest of Hussain alias Hallaj had been 
more than amply represented by the peti- 
tioners and since they had already been made 
parties to the proceedings, there could not be 
any impediment in the way of the proceed- 
ings being continued even after the death of 
Hussain alias Hallaj. Having regard to these 
considerations, on the facts of the present 
case, it seems to me that the decision in Guru- 
sami Nadar v. Natesa Nadar, (1969) 2 Mad 
LJ 488 relied upon by the learned counsel 
for the petitioners cannot have any applica- 
tion. The authorities below were, therefore 
_ quite right in having ordered the eviction of 
the petitioners. The concurrent finding of 
the authorities below is amply supported by 
the evidence on record and does not deserve 
to be interfered with in the exercise of the 
revision jurisdiction under Section 25 of the 
Act. Consequently, the order of the auth- 
orities below is confirmed and the civil revi- 
sion petition is dismissed with costs. 
Revision dismissed. 


AIR 1983 MADRAS 45 
RAMANUJAM AND 
FAKKIR MOHAMMED, JJ. 
Rethinasamy, Petitioner v. 
and another, Respondents. 
C. R. P. No. 3288 of 1980, D/- 14-7-1981.* 


Tamil Nadu Buildings (Lease and Rent 
Control) Act (18 of 1960), S. 23 (1) (b) fs 
amended by Act 23 of 1973) — Appellate 
authority constituted under S. 23 (1) (b) is a 
‘Court’? for purpose of Ss. 3, 5 and 29 (2), 
Limitation Act — Hence, Section 5, Limita- 
tion Act is applicable to appeals preferred 
under Section 23 (i) (b) of Rent Control Act. 
(Limitation Act (36 of 1963), Ss. 3, 5, 29 (2). 
1974 TNLJ 380 and AIR 1975 Mad 383, 
Overruled. 

The Tamil Nadu Buildings (Lease and Rent 
Control) Act is a special and local enactment. 
The application of Ss. 4 to 24 of the Limita- 
tion Act, 1963, are not excluded in their ap- 
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plication to the appeal filed under Sec. 23 of 
the Rent Control Act. Therefore, S. 29 (2) 
of the Limitation Act enables the application 
of Sections 4 to 24 of the said Act to the 
Rent Control Act. For the purpose of Sec- 
tions 3, 5 and 29 (2) of the Limitation Act, 
the appellate authority is a Court and S. 5 of 
the Limitation Act is applicable to an appeal 
preferred before the appellate authority, con- 
stituted under Section 23 (1) (b) of the 
Rent Control Act. AIR 1967 SC 1494, 
AIR 1977 SC 523, AIR 1924 Mad 561 (FB), 
AIR 1961 SC 606, 1975 Cri LJ 1470 (Mad) 
and (1963) 2 Andh WR 587, Refd.; AIR 1971 
Mad 368, (1960) 1 Mad LJ 135, (1965) 1 Mad 
LJ 287, AIR 1969 SC 1335, ATR 1974 Ker 
162 (FB), AIR 1970 SC 209 and AIR 1957 
Mad 385, Disting.; (1981) 1 Mad LJ 275, 
Affirmed; 1974 TNLJ 380 and AIR 1975 Mad 
383, Overruled. (Paras 25, 41) 
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AIR 1970 SC 209 : (1970) 1 SCR 396: 1970 
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(1968) 2 Andh WR 587 : (1969) 1 Andh LT 
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Cri LJ 1380 26, 27, 36 
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AIR 1961 SC 606 : 1961 All LJ 215: 1961 
(1) Cri LJ 740 22, 23 
(1960) 1 Mad LJ 135 : 73 Mad LW [1S 33 
AIR 1957 Mad 385 : (1957) 1 Mad Lj 241 
37 

AIR 1956 SC 66 : (1955) 2 SCR 955 - 1956 


Cri LJ 156 : 1956 All LJ 164 26 
AIR 1953 SC 98 : 1953 SCR 351 33 
AIR 1924 Mad 561 (FB) 23, 24 


T. Somasundaram and A. S. Venkatachala- 
murthi, for Petitioner; G. Subramaniam, for 
Respondents. 


ORDER :— This matter has come before 
the Bench on a reference by Ratnam J. on 
account of conflicting views expressed in the 

judgments of single Judges, namely, by Bala- 
‘ubrahmanyam J. in Venkalmorban v. 
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Dakshinamurthy, C. R. P. 1667 of 1978*; by 
N. S. Ramaswami J. in J. Eswaran v. Palani- 


ammal, 1974 ENLI 380 and by Gokula- . 


krishnan J. (as the ‘then was) ‘in S. Ganapathi 
v. Kumaraswami, (1975) 2 Mad LJ 171: 
(ATR 1975 Mad 383) on the important ques- 
tion whether S. 5 of the Limitation Act, 1963 
applies to appeals preferred under S. 23 (1) 1b) 
of the Tamil Nadu Buildings (Lease and Rent 
Control) Act, 48 of 1960, as amended by Act 
23 of 1973. 


2. Whe first respondent herein obtained an- 


order of eviction against the petitioner and 
his wife, who is the second respondent hereia 
in RCOP 18 of 1979 on the file of the Rent 
Controller (District Munsif, Sirkali). The 
eviction order was passed on 11-4-1980. The 
petitioner filed an appeal against the said 
order before the appellate authority (Sub 
Court, Mayuram) on 18-6-1980 after a delay 
of 28 days. Whe petitioner filed T. A. 458 Of 
4980 under Section 5 of the Limitation Act, 
for condoning the delay of 28 days. The 
first respondent raised an objection inter alia, 
that Section 5 of the Limitation Act is mot 
applicable to appeals filed. under S. 23 (1) (b) 
of the Act 18 of 1960. 

3. The appellate authority took up the 
question whether Section 5 of the Limitation 
Act would apply to an appeal filed under the 
Rent Control Act for consideration in the 
first instance. ‘Relying upon the decisions in 


Ganapathy v. Kumaraswamy, (1975) 2 Mad_ 


LY 171 : (ATR 1975 Mad 383), and Easwaran 
v. Palaniammal, 1974 TNLJ 380, the appel- 
late authority gave ihe finding that Section 5 
of the Limitation Act will not ‘have any ap- 
plication in respect of applications filed under 
the Tamil Nadu Act 18 of 1960. Therefore, 
he did not go into the merits of the grounds 
stated for condoning the delay of 28 days. 
4. Against the order of the appellate 
authority, this revision petition ‘has been filed. 
The revision petition initially came before 
Ratnam J. Before Ratnam J. a recent deci- 
sion dated 30-1-1980 of Balasubrahman- 
yam J. in C. R. P. 1667 of 1978 holding that 
Section 5 of the Limitation Act would be 
` applicable to appeals filed under S. 23 (1) (b) 
of the said Act, was relied on by the peti- 
tioner. The decisions in 1974 TNLJ 380 and 
(4975) 2 Mad LI 171 : (ATR 1975 Mad 383) 
faking a different view were however relied 
on by the other side. In view of the con- 
flicting views expressed in these decisions the 
case has ‘been referred to this Bench. 
' S. In 1974 TNLI 380, N. S. Rama- 
swami J. bad taken the view fhat the Rent 


+ Reported ie (1981) 1 Mad LI 275. 
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Controller and the appellate authority acting 
under ‘the Act 18 of 1960 are not Courts, out 
only persona designata. In (1975) 2 Mad ‘LJ 
171: (AIR 1975 Mad 383) ‘Gokula- 
krishnan, J. (as he then was) ‘has also ‘held 
that the authorities constituted under the Act 
are persona designata and hence, the provis 
sions of the Limitation Act cannot ‘be in- 
voked before these authorities. 

6. Section 5 of the Limitation Act 36 of 
1963 reads as follows— 

“Any appeal or any application, other than 
an application under any of ‘the provisions 
of Order XXI of the Code of Civil Proce- 
dure, 1908 may be admitted after the prer 
scribed period if the appellant or the appli- 
cant satisfies the Court that he thad sufficient 
cause for not preferring the appeal or making 
the application within such period.” 

(underlining ‘by us) 

7. The only point that poses for considera- 
tion is whether ‘the appellate authority con- 
stituted under Section 23 (1) (6) of the Tamil 
Nadu Act 18 of 1960 as amended ‘by Act 
23 of 1973, is a Court as described in S. 5 of 
the Limitation Act. . No doubt, for arriving 
at a decision on the aforesaid point, the 
question whether the authorities ‘constituted 
under Act 18 of 1960 are persona designata 
may have to be considered incidentally but 
not necessarily so. The word Court has not 
been defined in ‘the Limitation Act 36 of 
1963 or in the old Limitation Act 9 of 1908. 
Either in the General ‘Clauses Act :or in the 
Civil Procedure Code, we do not find any 
definifion of ‘Court’, In the Evidence Act 
and in the Madras Court-fees Act, 1965, we 
find the definition of Court. In the Indian 
Penal Code, we ‘find the definition of {Court 
of justice’. 

$8. In Section 3 (ii) of ‘the Court-fees Act, 
we find the following definition— 

“Tn this Act unless the context otherwise 
reguires— ‘Court? means any Civil, Revenue 
or Criminal ‘Court and includes a Tribunal op 
other authority having jurisdiction under any 
special or local law to decide questions affect- 
ing the rights of parties.” 

9 In Section 3 of the Evidence Act, we 
find the following definition of Court— 

“In this Act ‘the ‘following words and ex- 
pressions are used ‘in the following senses, 
unless ‘a contrary iinfenfion appears from ‘the - 
context :— 

‘Court’ includes all Judges and Magis- 
trates and all persons, except arbitrators 
legally authorised to take evidence.” 

12. In Section 20 of the Indian Penal 
Code, we find the following definition— 


1983: 


“The: words ‘Court of Justice’ denote a 
Judge, who is empowered by law to act judi- 
cially alone, or a body of judges which is 
empowered by law. to act judicially as a body, 
- when such Judge. or body. of Fudges is acting 
judicially.” 

11. In the absence of the definition of 
Court in the Tamil Nadu Act 18 of 1960 
(Rent Control Act) and in the Limitation Act, 
the definition of Court in the other enact- 
ments will help to some extent as to the in- 
tention and’ purpose regarding the mention 
of the word ‘Court’? in Section 5 of the 
Limitation Act. 

12. In the old Indian Limitation Act 9 of 
1908, the Preamble runs as follows— 

“An Act fo consclidate and amend the 
law for the limitation. of suits and for otber 

purposes; 

Whereas it is expedient to consolidate and 
amend the law relating to the- limitation of 
suits, appeals and certain applications to 
Courts; and whereas it is also expedient to 


provide rules for acquiring by possession the 

ownership of easements and other property: 

It is hereby enacted as follows :— 
(Underlining by us) 

13. But we find a change in the preamble 
to the new Limitation Act 36 of 1963 which 
reads as follows— 

“An Act to consolidate and amend the law 
for the limitation of suits and other proceed- 
ings and for purposes connected therewith.” 
The new preamble refers to proceedings other 
than the suits and there is no reference to 
‘Courts’, -According to the oft quoted say- 
ing, the law is not static and so also- the case 
law. 


14, In Section 5 of the Limitation Act 
also we find the change from the old Limita- 
tion Act. In the old Act, Section 5 reads as 
follows :— 


“Any appeal or application for a review 
of judgment or for leave to appeal or any 
other application to which this section may 
be made applicable (by or under any enact- 
ment) for the time being in force may be 
admitted after the period of limitation pre- 
scribed therefor, when the appellant or ap- 
plicant satisfies the Court that he had suffi- 
cient cause for not preferring the appeal or 
making the application within such period.” 


15. The explanation to the section is not 
necessary for our purpose.. But in the new 
Limitation Act Section 5 reads as follows— 


“Any appeal or any application, other than 
an application under any of the provisions 
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cf Order XXI of the Cede of Civil Proce- 
dure, 1908, may be admitted after the pre- 
scribed period if the appellant or the ap- 
Flicant satisfies the Court that he had suffi- 
cient cause for not preferring the appeal or 
making the application within such. period.” 
In our opinion, Section 5 cf the old Limita- 
tion Act had restricted its application to cer- 
tain proceedings, whereas in the new Act 
36 of 1963, it has wider application. But the 
common feature in Section 5 of both the 
Acts is the term ‘Court’. 

18-4. So far as the appellate authority is 
concerned. Section 23 (1) (b) of Act 18 of 
1960, prescribes a period cf 35 days for filing 
an appeal against an order passed by the 
Reni Controller and, in computing 15 days 
period, the time taken fc ottain certified 
cepy of the order appealed against shall be 
excluded. Thus, there is a special period of 
limitation prescribed in the Rent Control Act, 
for filing an appeal before the appellate 
authority. There is no specific exclusion of 
the application of Section 5 of the Limita- 
tion Act anywhere in Act 18 of 1960. Of 
course, in the proviso to S. 25 (2) of the 
said Act, if the revision application is filed 
beyond one month from the date on which 
an order of the appellate authority was pass- 
ed, the High Court may in its discretion 
allow further time not exceeding one month 
for the filing of any such application, There- 
fore, Section: 5 of the Limitation Act cannot 
te invoked to a revision petition filed in the 
High Court under Section 25 of the Act 18 of 
1960, because the said application of S. 5 is 
impliedly excluded by prescribing a special 
period of extension of time for limitation. 

16. Whe other legal aspects, which also 
have to be borne in mind before proceeding 
to give our finding are the definitions of 
authorised officer and Controller in S. 2(1) 
and (3) respectively and S. 23 (i} (a) and (iv) 
of the present Rent Control Act and the case 
law. The authorised officer means any off- 
cer authorised by the Government under sub- 
section (1) of Section 3. Sub-section (1) of 
Section 3 only provides that the officer auth- 
orised by the Government for the purpose of 
certain provisions of the said Act, wil be 
entitled to perform certain functions under 
the Act. Under Section 2 (3} of the Act, the 
Controller means any person appointed by 
the Government, by notification, to exercise 
the powers of a Controller under this Act for 
such area as may be specified in the notifica- 
tion. Under Section 23 (1) (a) the Govern- 
ment, may, by general or special order 
notified in the Tamil ‘Nadu Government 
Gazette, confer on such officers and auth- 
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orities as they think fit, the powers of ap- 
pellate authorities for the purpose of this 
Act, in such areas and in such classes of 
cases as may be specified in the order. Under 
Section 23 (4) the decision of the appellate 
authority and subject to such decision, an 
order of the Controller shall be- final and 
shall not be liable to be called in question 
in any Court of law, except as provided in 
Section 25. One more provision in the Act 
which has to be borne in mind is Section 18. 
Under Section 18 (1) every order made under 
‘Sections 10, 14, 15, 16 and 17 and every order 
passed on appeal under Section 23 or on 
revision under Section 25 shall be executed 
by the Controller, as if such order is an 
order of a Civil Court and for this purpose, 
the Controller shall have all the powers of 
a Civil Court. Under Section 18 (2) an order 
passed in execution under sub-section (1) 
shall not be subject to any appeal or revi- 
sion. 


17. In this connection certain rules fram- 
ed under the Rent Control Act also have to 
be borne in mind for purposes of proper ap- 
preciation of the point in issue, Under R. 14, 
the appellate authority or the Chief Judge, 
Court of Small Causes, Madras, may trans- 
fer a case from the file of one Controller to 
that of another Controller within its or his 
jurisdiction— 

(i) for administrative grounds; or 

Gi) If the Controller on whose file the 
Case is pending is personally interested and 
reports the matter; or 

(iii) If, on an application for transfer by 

any party in the case the appellate authority 
or the Chief Judge, Court of Small Causes, 
Madras, 
is satisfied that there are sufficient grounds 
for the transfer. 
Rule 16 deals with the procedure for the dis- 
posal of appeals under Section 23. Rule 17 
deals with the transfer of appeals from one 
appellate authority to another by the Princi- 
pal Judge, City Civil Court, Madras, in res- 
pect of cases arising in the City of Madras, 
and the District Court in respect of other 
cases. Rule 25 relates to time limit for 
bringing the legal representatives on record 
in proceedings under the said Act. 

18. When the Madras Rent Control 
Order 1941, was first introduced, under 
Clause 2 (1) of the Order, it was the Reve- 
nue Divisional Officer, who was appointed 
‘as the Rent Controller for performing the 
functions of both the authorised officer and 
the Rent Controller. It is only after march 
of time, probably because it was felt that the 
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provisions of the Act should be judicially 
interpreted by Courts and enforced, the 
principal District Munsif was appointed as 
the Rent Controller, though the Revenue 
Divisional Officer continued to be the Ac- - 
commodation Controller for performing the 
function of the authorised officer, Similarly, 
under Clause 8 of the Order, 1941, the ap- 
pellate authority was the Collector of the 
District and later on the Principal Subordi- 
nate Judge was vested with appellate powers, 
Thus, the forum of Rent Control litigation 
has been gradually shifted from the Revenue 
Officers to the Courts though the Rent Con- 
troller and appellate authority were omitted 
to be described as Courts in the Act, The 
fact remains that the Rent Control legisla- 
tion has undergone several amendments year 
after year and even Act 18 of 1960 is in. exist- 
ence as amended by Act 1 of 1980 at present, _ 
Evidently, there was awakening among all the ` 
concerned quarters that to suit the changed 
conditions and circumstances, the admin- 
istration of Rent Control law also requires 
change of hands from non-judicjal Officers to 
judicial officers, who are functioning as 
Courts. ‘ 


19. Now, we will consider the decisions, 
which gave rise to this reference. The latest 
decision has been rendered by Balasubrah- 
manyan J. in C. R. P. 1667 of 1978, which 
18 contrary to the previous decisions of this 
Court. The learned Judge has expressed the 
view that the new Limitation Act 36 of 1963, 
a central legislation on a concurrent subject 
has laid down generally the law relating to 
limitation and that Section 29 (2) of the 
Limitation Act, 1963 however takes note of 
Special or local laws, which might prescribe 
Special periods of limitation not found in the 
schedule to the Limitation Act, The learned 
Judge is of the opinion that Section 29 (2) 
saves those special periods of limitation de- 
claring that such special period shall be 
deemed to have been incorporated in its own 
schedule and has further provided that to 
these special periods of limitation prescribed 


by the special and local laws, the provisions 


of Sections 4 to 24 of the Indian Limitation 


Act shail, as a Tule apply, except where the 
Special or local law concerned expressly ex- 
cludes or limits the application of these sec- 


tions. 
_ 2. Section 29 (2) of the Indian Limita- 
tion Act reads as follows— 

“Where any special or local law prescribed 
for any suit, appeal or application a period 


of limitation, different from the period pre- 


scribed by the schedule, the provisions of 
Section 3 shall apply as if such period were 
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AIR 1983 ORISSA 1 
P. K. MOHANTI, Actg. C. J. AND 
Pr. B. N. MISRA, J. 


Jadumani Pradhan, Petitioner v. Sewaram 
Pansari and others, Opposite Parties. 
. Original Jurisdiction Case No. 

1979, D/- 17-8-1982. 

. Constitution of India, Art. 226 — Orissa 
Municipal Act (23 of 1950), Ss. 16 (1) (vi) and 
25 — Order under Section 25 of Act — Order 
on basis of proper appreciation of evidence 
— No interference in writ - jurisdiction 
warranted. 

Where an order. under Section 25 of Act 
was passed by the Tribunal on the clear find- 
ings of fact. that opposite party- was not in 
arrears of any dues payable to the municipa- 
lity and that he did not suffer from the dis- 
qualification under Section 16 (1) (vi) of the 
Act and the findings of fact’ recorded by the 
Tribunal were based on appreciation of evi- 
dence the finding cannot be interfered with 
by the Court in exercise of its extraordinary 
jurisdiction under Article 226 of the Con- 
stitution. (Para 9) 
"In regard to a finding of fact a writ of 
certiorary can be issued only if in recording 
such finding the Tribunal has acted on evi- 
dence which is legally inadmissible or has 
refused to admit admissible evidence or if the 
finding is not supported by any evidence at 
all, because in such cases the error amounts 
to an error of law. ` (Para 9) 

S. S. Basu, M. R. Panda and S. S. Rao, for 
- Petitioner; R. . Mohanty, A. C. Mohanty, 
S. Mohanty, R. K. Kar,.P. K. Ray, P. K. 
Mohanty and P. K. Padni and B. Nayak, 
` Addi. Govt. Advocate, | for. Opposite Parties. 
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P. K. MOHANTI, Actg. C. J.:— This 
writ application is directed against an order 
under S. 25 of the Orissa Municipal Act, 1950 
(hereinafter referred to as the ‘Act’) passed 
by the Election Tribunal (District Judge, 
Sambalpur) declaring the petitioner’s election 
to the office of the Chairman of Bargarh 
Municipality as invalid and directing the Dis- 
trict Magistrate, Sambalpur to take measures 
for holding a fresh election. 


` 2.. The material facts are these: ` Peti- 
tioner and opp. party No. 1 were candidates 


‘for election to the office of the Chairman of 


Bargarh Municipality scheduled to be held 
on 31-1-1979. Opposite Party No. 1 pre- 
sented his nomination paper on 12-1-1979. 
At the scrutiny, petitioner raised an objection 
to the nomination of O. P. ‘No. 1'on the 
ground that he suffered from the disqualifica- 
tion under Section 16 (1) (vi) of the Act. The 
Election Officer rejected the nomination 
paper of opp. party No. 1 recording his deci- 
sion in that regard as follows : 


- “Under Section 16 a) (vi) of the Orissa 
Municipal Act the candidate is in arrears of ` 
dues payable to. the. Municipality without 
sufficient cause shown to the satisfaction of 
the Election Officer, for a period of one year 
immediately. preceding the year in which the 
election is held relating to advance recover- 
able since 1960-61; therefore nomination 
paper of Sri Sewaram Pansari is rejected. a 
(Vide’ Ext. 17). 


The election was held on 31-1-1979 and the 
petitioner was declared elected. 


3. Opposite parties 1 to, 43 filed an ap 


- plication under. Section 25 of the Act before 
. the 


Election . Tribunal, Sambalpur praying 


2 Ovi. 
for a declaration that the election was în- 
valid and for a direction te the District 
Magistrate to conduct fresh election. Their 
contention was that the nomination of opp. 
party No. 1 was improperly rejected thereby 
affording an advantage to the petitioner to 
win the election. Whe Election Tribunal, on 
a consideration of the evidence led by both 
the parties, came to the findings thai opp. 
party No. 1 was not in arrears of any dues 
payable to the municipality; that his nomina- 
tion paper was improperly rejected and that 
the result of the election was materially 
affected by such improper rejection. Upon 
such findings, the whole proceeding relating 
to the election was set aside and the Magis- 
trate of the district and the prescribed auth- 
orities were directed to take meastires for 
holding a fresh election for the office of the 
Chairman of Bargarh Municipality. Ag- 
grieved by this decision, the petitioner. hae 
come up with this writ petition. 


4. Before dealing with the precise point 
în controversy in this Court it is necessary 
to set out the facts leading to the disqualifi- 
cation under Section 16 (1) (vi) of the Act. 
Opp. Party No. 1 was the Chairman of Bar- 
gharh Municipality in 1961. In pursuance of 
a Resolution dated 10-1-1961 of the Munici- 
pal Council be was paid an advance of 


Rs. 5,000/- from the municipal fund for the. 


purpose of purchasing a tractor-cum-trailor 
for the municipality. The accounts of the 
municipality for the years 1962-63 were 
audited by the Assistant Examiner, Local 
Fund Accounts and in the audit report, a 
sum of Rs. 5,000/- was shown as outstanding 
advance against opp. party No. 1 (vide 
Ext. H). ©. P. No. J admitfed that he had 
taken the aforesaid amount but his case was 
that he purchased a tractor and a trailor and 
other machine parts from New Bharat Frad- 
ing Co. at Calcutta for a sum of Rs. 4.500/- 
and the balance amount of Rs. 500/- was 
spent towards his T. A. and other mis- 
cellaneous expenses. 


5. The main question for consideration 
before the Tribunal was whether opp. party 
No, 1 had incurred the disqualification under 
Section 16 (1) (vi). 

6. The relevant parts of Section 16 of the 
Aci read as follows: 

“16, Disqualification of candidates for 
election :— (1) No person shall be qualified 
for election as Chairman or councillor of a 
municipal council if such person— 

X x x x 3 

(vi) is in arrears of any dues payable te 
the Municipality without sufficient , cause 
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shown te the- satisfaction of the Election 
Officer, for a period of one year immediately 
preceding the year in which the election is 
held.” 


7. Mr. R. Mohanty, the learned counsel 
appearing for opp. party No. | strenuously 
contended tbat the “arrears” mentioned in 
ihe aforesaid provision is confined only to 
the arrears claimable by way of taxes, fees 
eic. under the provisions of the Act and not 
otherwise. We are unable to accede to this 
contention. The disqualification under Sec- 
tion 16 (1) (vi) is based on the salutary 
Principle that the Chairman or a Councillor 
of the Municipal Council shall not be under 
Pecuniary obligation to the municipality so 
that he can be expected to discharge his 
functions uninfluenced by any other con- 
siderations. The provision speaks of “arrears 
of any dues payable to the municipality”. 
This expresion, in ovr opinion, covers not 
only arrears which are recoverable under the 
provisions of the Act, but other arrears also. 
The meaning of the word “arrears” would 
ordinarily be what is ascertained due and has 
remained unpaid. It pre-supposes a time 
fixed for payment of a sum of money and 
the lapse of time thereafter for payment — 
vide Stroud’s Judicial Dictionary, Third Edi- 
tion, Vol. 1. In the Jowitt’s Dictionary of 
English Law, Second Edition, Vol, J by John 
Burke, arrears has been defined to mean 
Money unpaid at the due time. Thus, it 
would appear that any ascertained sum due 
to the municipality which has not been paid 
at the due time is an arrear within the ex- 
pression “arrears of any dues payable to the 
municipality.” Whatever may be the basis or 
source of the liability the essence of the 
matier is that the liability has taken the 
shape of an ascertained sum of money pay- 
able to the municipality. We accordingly 
hold that an advance taken by a person out 
of the municipal funds which has not been 
adjusted or refunded at the due time would 
be an arrear within the expression “arrears 
of any dues payable to the municipality”. 

8. In the present case, the claim made by 
the municipality is in respect of liability for 
the advance of Rs. 5,000/- taken out of the 
municipal cash for purchase of a tractor- 
cum-trailor. The liability is not admitted by 
opp. party No. 1. His case was that he pur- 
chased the  tractor-cum-trailor 
machine parts from the New Bharat Trading 
Co. at Calcutta for a sum of Rs. 4,500/- and 
spent the balance amount of’ Rs. 500/- to- 
wards his F. A. fer journey to Calcutta and 
other miscellaneous expenses. During his 
evidence in Court he stated that he submitted 
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a consolidated ‘bill ‘for Rs. 795.40 which in- 
cluded his T. A., D. A. and other incidental 
charges and after adjustment of Rs.-500/- a 
sum of Rs. 295.40 was paid to him under 
voucher No. 194 dated 15-11-1962. This evi- 
dence is supported by the entry dated 15-11- 
1962 made in the cash book of the munici- 
pality (Ext. A-18). The entry shows that a 
sum of Rs. 295.40 as per voucher No, 194 
was paid to O. P. No. i towards his T. A. 
bill. This voucher was called for by the Tri- 
bunal but the municipality failed to produce 
the same. It was not shown either by the 
petitioner or the municipality that the 
amount paid to O. P. No. 1 under Ext. A-18 
was not for the purpose of journey to Cal- 
cutta for purchasing a tractor but for some 
other purpose. It is in the evidence of O. P. 
No. 1 that the tractor and the trailor were 
received and used by the raunicipality and 
were subseuently sold when they became un- 
serviceable. {t also appears from his evi- 
dence that the New Bharat Trading Co., at 
Calcutta submitted its bill te the Bargarh 
Municipality after deducting the sum of 
Rs. 4.500/- paid as advance and the municipa- 
tity paid the amount of the bill after adjust- 
ment of the advance of Rs. 4,500/-. It ap- 
pears that for the first time on 16-3-1978 
O. P. No. 1 received a letter (Ext. 1) from 
the Executive Officer, Bargarh Municipality 
to the effect that the amount of Rs. 5,000/- 
taken by him as advance for purchase of 
tractor-cum-trailor had remained unadjusted 
in the accounts of the municipality and he 
sent a reply on 30-3-1978 vide Ext. 2. In 
reply he stated that as it was an incident 
which took place eighteen years back it was 
difficult for him to say anything definitely 
without inspection of the records of the 
municipality. After inspection of the con- 
nected records, he sent a reply on 29-9-1978 
giving details of the expediture. The matter 
was referred to Government by the municipa- 
lity. Being called upon by the Government, 
O. P. No. 1 went with the Executive Officer 
of the municipality to the Secretariat for dis- 
cussion. After discussion, the State Govern- 
ment in the Urban Development Department 
accepted his submission regarding adjustment 
of the dues and communicated their decision 
to the municipality by their letter (Ext. 6) 
which reads as follows: 


ELECTION URGENT 


Government of Orissa 





Urban Development Departmeat 


No. AR-M-2/75. ——_——_/UD., Bhubaneswar 
the January 1979. ` i 
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From’ a ED aa diig 
$ Shri P. Mohanty, ; : 
Special Officer to: Government. 
To a 
The Executive Officer, Bargarh 
Municipality. ; 


Sub. :— Adjustment of advance given to Sri 
Sewaram Pansari, Ex-Chairman, 
Bargarh ‘Municipality. 

Sic, 

I am directed to invite a reference 
to your letter No. 2702 dated 18-11-1978 on 
the above subject and to say that the Finance 
Department (L. F A.) has suggested that the 
stand taken by the Ex-Chairman has to be 
accepted by the Municipal Council and com- 
pliance to that effect reported to Audit after 
which the objection can be dropped. 

Yours faithfully, 
_ Sdj- 


Special Officer to Government.” 


A copy of Ext. 6 was forwarded to O. P. 
No. | for his information. The Council had 
been dissolved by the time Ext. 6 was re- 
ceived from the State Government and the 
S. D. O., Bargarh was discharging the func- 
tions of the Council. Ext. 6 was put up 
before the S. D. O. but he did not take any 
action as suggested by Government, The 
5. D. O. who was also the Election Officer 
stated that to his knowledge there was no 
adjudication by any authority on the ques- 
tion of outstanding amount against opp. 
party No. 1. He admitted that no surcharge 
proceeding was started against O. P., No. 1 
for realisation of the amount alleged to be 
outstanding against him. 

9, The impugned order was passed by the 
Tribunal on the clear findings of fact that 
opposite party No. 1 was not in arrears of 
any dues payable to the municipality and 
that he did not suffer from the disqualifica- 
tion under Section 16 (1) (vi) of the Act. The 
findings of fact recorded by the Tribunal are 
based on appreciation of evidence and can-| 
not be interfered with by this Court in exer- 
cise of its extraordinary jurisdiction under 
Article 226 of the Constitution. In regard to 
a finding of fact recorded by a Tribunal a 
writ of certiorari can be issued only if in 
recording such finding the Tribunal has acted 
on evidence which is legally inadmissible or 
has refused to admit admissible evidence or 
if the finding is not supported by any evi- 
dence at all, because in such cases the error 
amounts to an error of law. The impugned 
order does not suffer from any such infirmity.’ 
The findings of the Tribunal are supported 
by the evidence as indicated above. This 
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Court cannot re-appraise the evidence and 
substitute its own finding as long as the find- 
ing is based on relevant evidence and is not 
shown to be perverse. 

10. In the premises aforesaid, the writ 
applicaion is devoid of any merit and it is 
accordingly dismissed with costs, hearing fee 
being assessed at Rs. 200/- (two hundred). 
The stay of election ordered on 7-12-1979 
on admitting the writ petition will now stand 
dissolved and election will proceed according 
to law. 

B. N. MISRA, J. :— I agree. 


Petition dismissed. 


AIR 1983 ORISSA 4 
P. K. MOHANTY, Actg, C. J. 


Hadu Mohapatra and others, Appel- 
lants v. Radha Bewa, Respondent, 

Second Appeal No. 134 of 1977, 
3-8-1982.* 

(A) Civil P, C. (5 of 1908), S. 100 — 
Concurrent findings of fact — Second 
appeal arising out of suit for declaration 
and injunction — Findings that plaintiff 
never discontinued sevapuja of deity 
and that she was in possession of suit 
lands till attachment date in proceedings 
under S. 145, Cr., P.C. — On these find- 
ings, plaintiff was declared to be sheba- 
yat of deity — Findings based on proper 
appreciation of evidence — They cannot 
be assailed in second appeal, (Para 4) 


(B) Orissa Hindu Religious Endow- 
ments Act (2 of 1952), S. 73 — Bar of 
© suits — Civil suit by shebayat against 
villagers who prevented him from per- 
` forming sevapuja of deity and possessing 
deity’s property — It is not barred by 
S. 73 — (Civil P. C. (5 of 1908), S. 9). 

A suit by a shebayat against the vil- 
lagers who prevented him from perform- 
ing sevapuja of the deity and possessing 
the deity’s properties is not prohibited 
under the Act, There is no provision in 
the Act for determining or deciding a 


D/- 


dispute .of this nature. Section 73 can 
only apply to disputes or matters for 
which provision has been made-in the 


Act, It does not bar suits under the gen- 
eral law which do not.fall within the 
scope of any of the provisions of the Act. 
The suit was not. one -in respect..of the 





*From decision passed .by L. Pradhan, 
Sub. J., Nayagarh, D/- 23-3-1977. 


HZ/HZ/D617/82/SMA - 


Hadu Mohapatra v, Radha Bewa 


A.I R. 


administration or. management . of the 
temple and there is also no provision in 
the Act for determining or deciding a 
dispute of the present nature. Therefore, 


Jit is not hit by S, 73 of the Act, (Para 7) 


(C) Hindu Law — Religious endow- 
ment — Religious offices can be heredi- 
tary — Right to such an office is in na- 
ture of property — A female does have 
right to religious office of shebayatship. 
AIR 1951 SC 293 and AIR 1955 SC 493, 


Foll, (Para 6) 
Cases Referred : Chronological Paras 
AIR 1955 SC 493 6- 
AIR 1951 SC 293 6 


P. N. Mohapatra, for Appellants, P. K. 
Misra, for Respondent. ; 

JUDGMENT :— The Second Appeal 
is by the defendants against a 
Gecree of affirmance. The suit was for 
adeclaration that the plaintiff-respondent 
is the shebayat of the deity Ramachandi 
Thakurani installed at village Muktapur 
and for a permanent injunction restrain- 
ing the defendants appellants from in- 
ferfering with the plaintiffs possession 
over the plaint schedule lands measur- 
ing 2.02 acres, 


2, The plaintiffs case was that one 
Krushna Mohapatra of village Naba- 
ghanapur was the shebayat of the deity 
and was recorded as such in the settle- 
ment record of rights finally published 
in the year 1931. After his death, the 
shebayati right devolved on his son Hata 
Mohapatra who performed the sevapuja 
of the deity till he become old and in- 
firm. As he had no son he made an oral 


gift of shebayati right in favour of his 
sister’s son Purnanada Mohapatra who 
was one in the line of succession. He 


constructed a house for Purnananda at 
village Muktapur and entrusted the seva- 
puja of the deity to him. Purnananda 
remained in possession of the deity’s 
property since 1947, He died unmarried 
in 1966. On his death, the plaintiff be- 
ing his mother became the sole heir and 
successor to shebayati right. She ap- 
pointed her nephews Bharat Mohapatra 
(PW 3) and Sudam Mohapatra (PW 1) 


and her brother-in-law Dama Mohapatra _ 


to perform the sevapuja of the deity 
successively till her marriage with PW6 


_ Arakhita Mohapatra in 1967. After mar- 


riage, she- got the sevapuja of- the deity 
performed by her husband till the date 
of suit.. The plaintiff has been all along 
in possession of the property of the deity 
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through her husband PW 6. In 1970 the 
defendants who -are villagers of Mukta- 
pur demanded Rs. 40/- from the plain- 
tiff towards the cost of an annual feast 
“which was held in the temple of the 
deity on Chaitra Purnima day. As the 
plaintiff did not accede to the demand, 
the defendants started creating disturb- 
ance in her possession over the suit 
lands.) When the defendants threatened 


to cut away the standing crops from the 


suit land in 1970-71, PW 6 Arakhita 
Mohapatra, the husband of the plaintiff 
instituted a proceeding under S. 145, 
Cr. P. C. against them. The proceeding 
terminated in favour of the defendants 
on 10-2-1972. Then the plaintiff filed the 
suit for the aforesaid reliefs, 


» 3. The case for the defendants was 
that after the death of Krushna Moha- 
patra, his adopted son Hata Mohapatra 
performed the sevapuja of the deity till 
his death. Thereafter there was none to 
perform the sevapuja of the deity for 
some time. Hence the villagers brought 
Purnananda Mohapatra from his native 
place at Sankhei in the year 1952 or 1953 
when he was aged about twelve years. 
Purnananda continued to perform the 
Sevapuja of the deity till his death, .But 
he was never in possession of the deity’s 
property. The allegation that the plain- 
tiff got the sevapuja of the deity per- 
formed through Bharat Mohapatra, Su- 
dam Mohapatra and Dama Mohapatra 
“was denied. The plaintiff's marriage with 
PW 6 Arakhita Mohapatra was also de- 
nied. It was. contended that the plaintiff 
was neither the shebayat of the deity 
nor she was in possession of the deity’s 
property at any time. It was alleged 
that the villagers of Muktapur have all 
along been in possession of the suit land 
and they have been meeting the ex- 
-penses of the sevapuja out of the usu- 
fructs of the deity’s lands. After the 
death of Purnanada Mohapatra, the vil- 
lagers engaged defendant No. 5 Khali 
Dalabehera as a sebasi.and he has been 
performing the sevapuja of the deity. 


_ 4, Both the courts below concurrently 
“held that Krushna Mohapatra and after 
his death his son Hata Mohapatra were 
sebasis of the temple and were enjoy- 
ing -the suit lands in lieu of .service 
rendered. to the. deity. It- was also -held 


that--Purnanada, the- sister's: son of Hata. - 
Mohapatra. was sebasi ofthe temple from- 
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1947. till his ‘death in the year 1966. 


Thereafter the ‘plaintiff..got the sevapuia 


performed through P. Ws. 1 and 3 till 
she married PW 6 in the year 1967; 
that P, W. 6 was performing the seva- 
puja and was cultivating the deity’s 
lands on behalf of the plaintiff; that the 
plaintiff never discontinued the sevapuia 
of the deity and that DW 3 was never 
engaged as sebasi of the deity. It was 
further held that the plaintiff was in 
possession of the suit lands till the date 
of attachment in the proceeding under 
S. 145, Cr. P. C. Upon such findings 
the plaintiff was declared to be the she- 
bayat of the deity and the defendants 
were permanently restrained from inter- 
fering with her possession over the 
deity’s lands. The aforesaid findings are 
based on appreciation of evidence, both 
oral and documentary. and cannot be 
assailed in second appeal, 


5. The substantial question of law 
raised at the time of admission of the 
appeal is whether the suit is hit by Sec- 
tion 73 of the Orissa Hindu Religious 
Endowments Act, 1951. Section 73 of the 
Act reads as follows : 


“73, Bar of suits in respect of admin- 
istration of religious institution :—~. 


(1) No suit or other légal proceeding 
in respect of the administration of a 
religious institution or in respect of any 
other matter or dispute for determining 
or deciding which provision is made in 
this Act shall be instituted in any Court 
of Law, except under, and in conform- 
ity with, the provisions of this Act. 


(2) Nothing contained in this section 
shall affect the right of the trustee ap- 
pointed under the Act of a religious in- 
stitution to institute a suit ‘to enforce 
the pecuniary or property rights of the 
institution or the rights of such institu- 
tion as a beneficiary.” 


The first part of the Section.. deals with 
suits or legal proceedings in -respect - of 
administration of a religious institution 
and prohibits the institution of such 
suits or proceedings except under and in 
conformity with the provisions of the 
Act dealing with such ` administration. 
The second part prohibits. institution of 
suits in a court of law-in respect“of any 


. other “matter or dispute ‘for’ determining 
.or deciding which provision has” 


been 
made. in the Act. pains 
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6. The present suit is one for decla- 
ration of plaintiff's shebayati right arid 
for a permanent “injunction restraining 
the defendants from interfering with 
‘her possession over the deity’s proper- 
ties. The plaintiff does not claim right 
of trusteeship of the deity, The plaint 
proceeds on the footing that the plaintiff 
as the mother of Purnanada is the suc- 
eessor to the shebayati right. It is the 
ease of both parties that for a very long 
time sevapuja of the deity was being 
performed by the members of the 
plaintifs family. The appellate court 
found that Krushna, Hata. Purnanada 
and the plaintiff were performing the 
;sevapuja of the deity as sebasis in 
succession and that they were possess- 
jing the suit lands in lieu of their 
jservices rendered to the deity. It is now 
well settled that religious offices can 
be hereditary and that the right to such 
an office is in the nature of property 
devolution of which is governed, in the 
absence of any direction to the contrary 
given by the founder, by the ordinary 
rule of succession under the Hindu Law. 
On the view that shebayatship is pro- 
perty, their Lordships of the Supreme 
Court have recognised the right of a 
female to tke religious office of 
shebayatship in the case of Sm. 
Angurbala v. Debabrata AIR 1951 SC 
293. In a subsequent decision in the 
ease of Mst. Raj Kali Kuer v. Ram 
Rattan Pandey, AIR 1955 SC 493 their 
Lordships also held that the right of a 
hereditary priest or a pujari in a temple 
must also amount to property where 
emoluments are attached to such an 
office. 


7. A suit by a shebayat against the 
villagers who prevented him from per- 
jforming sevapuja of the deity and 
possessing the deity’s properties is not 
prohibited under the Act. There is no 
provision in the Act for determining 
jor deciding a dispute of the present 
mature, Section 73 can only apply to dis- 
putes or matters for which provision 
has been made in the Act. Tt does not 
war suits under the general law which 
do not fall within the scope of any of 
the provisions of the Act. In my opin- 
ion, the present suit is net one in re- 
spect of the administration or manage- 
ment of the temple and there is also no 
provision in the Act for determining or 
deciding a dispute of the present nature. 
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Therefore, it is not hit by S, 73 of the 
Act, 

8. In the premises aforesaid, I dismiss 
the appeal and maintain the decree pass- 
ed by the court below. The appellants 
shall pay the costs of this appeal to the 
respondent, 

Appeal dismissed, 


AIR 1983 ORISSA $ 
R. N. MISRA, Ag. Ç. J. 
AND B. N. MISRA, J. 

Narayana Padhi, Petitioner v. Execu- 
tive Oficer, Uttarparswa Muth, Puri and 
others, Respondents, 

Original Jurn. Case 
D/- 12-1-1981. 

Orissa Hindu Religious Endowments, 
Act (2 of 1952), S. 25 — Proceedings 
against alienee of endowment property 
— Order made after death of the alienee 
without LRs being brought on record — 
Order could be set aside in writ proceed- 
ing. (Constitution of India, Art. 226), 


Where in a proceeding under S, 25 of 
the Orissa Hindu Religious Endowments 
Act intiated by the Executive Officer 
against alienees of endowment property 
an order was passed against all of them 
including against one who died during 
the pendency of the proceeding and with- 
out his L.Rs, being brought on record, 
the order to the extent it related to the 
dead man could be set aside in a wrif 
petition brought by the L.Rs, 

(Paras 4, 5) 
Cases Referred : Chronological Paras 
(1970) O. J. C. No, 124 of 1970 (Orissa) 4 
ATR 1966 SC 1366 2 


R. C. Patnaik, P. K. Misra and M. 
Mohanty, for Petitioner; S, Mohanty, 
A. S. Naidu, P. N. Mohapatra, S. K. Pat- 
naik and Addi. Govt, Advocate, for Re- 
spondents, l 

R. N. MISRA, Ag, C. ¥:— The peti- 
tioner’s predecessor-in-interest and cer- 
tain others were transferees of endow- 
ment property belonging to the Uttar- 
parswa Muth at Puri, Its Executive Off- 
cer initiated a proceeding under S. 25 off 
the Orissa Hindu Religious Endowments 
Act, 1951 against the alienees, That pro- 
ceeding ultimately terminated in the 
hands of the Commissioner of Endow- 
ments against the alienations, Some of 


GZ/3Z{D175/8UTVN(MVI—H 


No, 373 of 197%, 


1883 ` 


the alienees carried a writ application to 
this Court, being ©. J. C, No. 124 of 
1870. This Court by order dated 27th 
April, 1972 quashed the order of the 
Commissioner as a result of which the 
proceeding u/s, 25 of the Act revived. 
The petitioner’s father died during the 
pendency of the proceeding but there 
wasno substitution. Without bringing the 
petitioner on record, under orders cov- 
ered by Annexures 2 and 3 the praceed- 
ing was again disposed of against the 
dead man and the alienation was vacat- 
edsofar as original opposite party No. 10 
is concerned. The pelitioner as heir of 
opposite party No. 10 in the original 
proceeding has appllied to this Court for 
quashing of Annexures 2 and 3 so far as 
the interest of opposite party No, 16 
which was inherited by the petitioner is 
concerned, 

2 The Executive Officer has taken 
the stand that. the writ application had 
been filed by some of the alienees, Op- 
posite party No. 10 had not joined. 
Therefore, even if this Court had quash- 
ed the order of the Commissioner under 
S. 25 of the Act no benefit is available 
to the petitioner or his predecessor-in- 
interest, So far as opposite party No. 10 
fs concerned, the order of the Commis- 
sioner remained and no grievance can, 
therefore, be made at this stage against 
the final order on the ground that there 
was no substitution and the petitioner 
had not been brought on record and af- 
forded an opportunity of being heard 
before the final order was made. In sup- 
port of this proposition reliance is plac- 
ed on the observations of the Supreme 
Court in the case of Cumbum Roadways 
(P.) Lid., Madurai v. Somu Transport 
Ltd. (ATR 1966 SC 1366). 


3. It may not be irrelevant to men- 
tion here that during the pendency of 
the earlier writ application before this 
Court, aggrieved by the order of evic- 
tion under S. 25 of the Act, the peti- 
tioner’s father had filed a suit and had 
lost. While the appeal was pending, the 
decision of this Court in the earlier writ 
application came. He, therefore, moved 
the appellate court for leave to withdraw 
the appeal as also the suit, Annexure 8 
shows that such leave had been granted. 
Therefore, the decision of the Civil 
Court is no more there standing in the 
way of the petitioner in the matter of 
claiming relief. 
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4, Mr. Mohanty for the Commissioner 
of Endowments has fairly stated that 
the net effect of the decision of this 
Court in O. J. C, No. 124 of 1970 is that 
the order of the Commissioner as a 
whole was vacated and on that footing 
the proceeding under S. 25 of the Act 
was conducted by the Commissioner 
after remand. All the opposite parties 
were given a hearing and the final order 
under Annexure 2 related to all, The 
facts of the case before the Supreme 
Court were peculiar. and, in fact, the 
consequence of such an order has been 
Clearly indicated in subsequent decisions 
of the Supreme Court. We are inclined 
to think that where a superior court 
intervenes, may be at the instance of 
one of the parties, and the net result is 
that the entire order is vacated without 
confining it to one or more of the par- 
ties, the existence of the entire order 
gees and it cannot be sustained for-some 
and be treated as having been vacaled 
for others, In that view of the matter, 
the Commissioner was correct in dealing 
with the proceeding as against all after 
remand, pursuant to the decision of this 
Couri in O. J. €C. No. 124 of 1970, The 
Executive Officer’s stand that it had be- 
come final for some including opposite 
party No. 10 cannot, therefore, be sus- 
tained, 


5, Admittedly, opposite party No. 10 
was dead before the final orders were 
passed and there has been no subslitu- 
tion. Since it was a leasehold right 
which was in issue and the petitioner 
succeeded to the properties of his father, 
unless he was heard, the final order 
would not bind him. We would, there- 
fore, accept the writ application and 
vacate the operation of Annexures 2 and 
3 to the extent they relate to the inter- 
est of opposite party No. 10. It is ex- 
pressly made clear that the final order 
under Annexures 2 and 3 so far as it} 
relates to others would not be touched 
by our decision, The Commissioner of 
Endowments is directed to proceed with 
the case so far as the interest of the 
petitioner is concerned, if he is moved, 
in accordance with law. i 


6. No costs. 
B. N. MISRA, Ju-— I agree. 


Petition allowed. 
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”. RI C. PATNAIK. J. ; 
Sanatan Das, Petitioner v, Smt. Ahalya 
Dei and others. Opposite Parties. 
. Civil Revn. No. 83 of 1980, D/- 2-8- 
1982. 
Civil P. C. (5 of 1908), O. 1, R. 16 (2) 
-— Suit for partition Application for 


impleadment by person claiming to be 
adopted son of a co-sharer alleged to 
have died without heir — It cannot be 
rejected, 


In a suit for partition all persons who 
have interest in the subject matter of 
the suit are necessary parties, A parti- 
tion suit is not competent without a 
necessary party, Thus, where the per- 
son applying for being impleaded as a 
party in a suit for partition had prima 
facie established his bona fides the plau- 
sibility of his claim and the genuineness 
of his interest in the litigation by filing’ 
a deed as to his adoption by a co-sharer 
who was alleged to have died without a 
heir, his application could not be reject- 
ed. (Paras 8, 11) 

Devanand Misra and Deepak Misra, 
for Petitioner; K. C. J. Ray. G. C. Moha- 
patra and P. C. Kar, for Opposite Par- 
ties, 

ORDER :— This revision arises out of 
an order rejecting the application filed 
by the petitioner under O. 1, R. 10 of 
the Civil P. C. to be impleaded as a 
party in the suit, 


2. Opposite party No. 1 instituted a 
suit for partition claiming that the pro- 
perty had been divided amongst the 
other members of the family without 
her knowledge and excluding her. ‘She 
alleged that the family originally con- 
sisted of two branches — one of Bhola- 
nath and the other of Binod. Bholanath 
died in 1971 leaving behind the plaintiff 
‘and defendants 1 and 2 as his heirs. Bi- 
nod in his lifetime sold away his proper- 
ties and died without any heir. ` 


3. During the pendency of the suit, 
the petitioner filed an application under 
O. 1, R. 10..of the Civil P. C. to be 
impleaded as a party claiming that he 
was the adopted son of Binod and he 
was a necessary , party to the suit and 


*From. order -of B, Misra, «Sub. 
*“Bhadrak, D/- 14-12-1979. 


1Z/JZ/E107/82/TED/SNV > 
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Judge. -- 
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further, -having regard to.the nature of 
the suit -and.the allegations made, he 
ought to have-been joined and his pre- 
sence was necessary to effectually and 
completely . adjudicate upon and settle 
all the questions involved in the suit. 


4. In support of his assertion of ad- 
Option, he filed a registered deed of ad- 
option dated 1-6-72. The learned Sub- 
ordinate Judge in a very unsatisfactory 
and cryptic order rejected the petition. 
The order was so cryptic and perfunc~ 
tory, that the entire of it can be quoted. 

“Heard, As it appears from the prayer 
and document filed by the 3rd party, he 
is not a necessary party in the suit un- 


less through his document is declared 
as the adopted son of his adoptive 
father. In the sense he is a complete 


Stranger to the suit which is a partition* 
one, Thus it is not fair on his part to 
allege against the plaintiff that she has 
preferred the suit with an ulterior mo- 
tive against him. Thus this contention is 
rejected.” . 

5 A doubt creeps in if at all the 
learned Subordinate Judge applied his 
mind to the facts of the case keeping the 
law in view, It is difficult to understand 
what he means by stating in an order 
passed on an application under O. 1, 
R. 10 of the Civil P. C. as: 

“Thus, it is not fair on his part to al- 
lege apainst the plaintiff that she has 
preferred the suit with an ulterior mo- 
tive against him.” 

The sentence has hardly any relevance 
and justification in the order, 

6. The object of O. 1, R. 10 (2) is to 
bring. before the Court, at the same time, 
all the persons who are parties to dis- 
putes relating to one subject-matter so 
that the disputes may all be determined 
at the same time without the delay. in- 
convenience, and expense of separate ac- 
tions and trials and the principle under- 
lying the rule is, that the court puts it- 
self in the position of being able to ef- 
fectually and completely adjudicate 
upon and settle all the questions in- 
volved in the-suit. I am not entering in 
this judgment into a discussion ‘as to 
who are necessary parties and who ara 
proper parties; but the broad features of 
the provision are as indicated above, ga- 
thered from. the decisions . of. various 
courts, ` f dea en S ana 
'+7,-In-paragraphs -3 and:4 of the plaint, 
it. is alleged that the- branch of Bhola- 
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nath and Binod had 1/3 interest in the 
property and in. paragraph 5 it is alleg- 
ed that'in 1942, Bholanath and Binod 
separated in mess, residence -and status. 
Consequently Bholanath had 1/6 interest 
and Binod 1/6. In 1957, Bholanath lost 
his daughter and in 1962. his wife, and 
Bholanath passed away in 1971 leaving 
behind the plaintiff and defendant No. 1 
as his heirs and so plaintiff had 1/12 
interest and defendant No. 1, 1/12. Binod 
transferred his property in his lifetime 
and died leaving behind no heir and in 
paragraph 6, the plaintiff claims that she 
has 1/6 interest and defendant No, 1/6. 
It is difficult to understand how sudden- 
ly in paragraph 6, her interest became 
1/6 from 1/12 as alleged in paragraph 5. 
Presumably the claim is on the basis 
that she and defendant No, 1 inherited 
the share of Binod. who as per the plaint 
allegation, died leaving behind no heir. 
These allegations supported’ the relief 
for partition. 


8. In a suit for partition all persons 
who have interest in the subject-matter 
of the suit are necessary parties, A parti- 
tion suit is not competent without a 
necessary party. This proposition of law 
is elementary. 


. 9. Where one of the co-sharers/co- 
owners in a suit for partition has been 
left out. on what ground the application 
of such co-sharer/co-owner be repelled? 
He satisfied both the categories stated in 
O. 1, R. 10 (2). Firstly, he is a necessary 
party and otherwise also without him 
the question involved. in the suit for 
partition cannot be effectually and com- 
pletely adjudicated upon. Any decree 
passed would not be binding upon him 
and at his instance later on, the decree 
would be made infructuous and ineffec- 


tive. There is a further consideration 
that all controversies arising in a suit 
should. be given a quietus in- that suit 


by bringing in all the parties on record. 
Thereby multiplicity of proceedings is 
avoided. In consideration of this princi- 
ple, power has. been conferred on the 
courts even to implead a party suo motu. 

10. If Sanatan, the petitioner and the 
applicant under O. 1, R. 10 (2) is really 
the son of Binod, can he be excluded 


from the suit for partition? There is a. 


. registered document purported to have 
been executed by Binod supporting 
prima facie the claim of. adoption, Whe- 
ther Sanatan would be able to. establish 
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his claim as: adopted son of Binod is a 
different question which would be gone 
into in the suit and decided. But on the 
allegations and facts transpiring, it was 
not a case where the application under 
O. 1, R. 10 (2) of the Civil P. C. should 
have been rejected. 


11. The application was not a frivo- 


lous one. The applicant had prima facie 
established his bona fides, the plausibility 


of his claim and the’ genuineness of his 
interest in the litigation, 


12. I am sure, had the learned Sub- 


ordinate Judge applied his judicious 
mind with care and caution, the ap- 
plication would not have merited the 


fate it met with. In the result, I set 
aside the order dated 14-12-79, allow 
the petition filed by the petitioner and 


direct that he be impleaded as a defen- 
dant, 


13. Disposal of the suit was unneces- 
sarily delayed by more than one and a 
half year, I direct that the learned sub- 
ordinate Judge would dispose of the 
Suit expeditiously in accordance with 
law, The revision is accordingly allowed, 
but without any order as to costs. 


Revision allowed. 


AIR 1983 ORISSA 9 
N. K. DAS AND R. C. PATNAIK, JJ. 
P. Venkateswar Rao, Applicant v. Reve- 
nue Officer and Tahsildar, Rayagada and 
others, Opposite Parties. 
Original Jurisdiction Case No. 
1977, D/- 5-3-1982. 


Orissa Land Reforms’ Act (16 of 1960), 
Section 2 (5-a) — Classification of land — 
Party against whom materials are to be 
utilised to his prejudice must have opportu- 
nity of testing correctness thereof and to 
rebut the same. (Para 5) 

Y. S. N. Murty, for Applicant; Addl. 
Standing Counsel, for Opposite Parties. 

PATNAIK, J.:— This application for a 
writ of certiorari arises out of a ceiling pro- 
ceeding under Chapter IV of the Orissa Land 
Reforms Act. The petitioner and his 
brothers were treated to belong to one family 
and certain of their lands were classified as 
Class I and the ceiling proceeding was con- 
cluded accordingly. Appeal and revision 
having yielded no benefit, the petitioner has 
taken shelter- in this. Court. oe 
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2. So far as the question of separation/ 
partilion is concerned, we have not been con- 
vinced about the merits of the petitioner’s 
ease. The said finding of the Revenue Auth- 
orities is not available io be impeached and 
is, therefore, sustained. ‘There is, however, 
much force in the submission of the counsel 
for the petitioner that the adjudication of 
the question of classification has been per- 
functory. 

3. Local inspection was made by the Re- 
venue Officer and it was found that the peti- 
tioner has set up his own water pump run 
by diese! and water channels were found to 
have been constructed. From tbis the Reve- 
awe Authorities concluded that lands of the 
opposite parties were of Class I except one 
plot which was classified as Class }V. Sec- 
tion 2 (5-a) of the Act defines classes of land. 
As far as is relevant, Class I land means: 

“Irrigated land in which two or more 
crops (i) were in any year within a period of 
three years before the commencement of the 
Orissa Land Reforms (Amendment) Act, 
1973, grown or Gi) can be grown in a year”. 
Section 2 (13) defines irrigated land as: 

“ ‘isrigated land’ means land which is 
assured of irrigation from an irrigation pro- 
ject constructed or maintained of improved 
or controlled by the Central Government or 
the State Government or by a body corpo- 
rate established under any law for the time 
being in force and includes land which is 
assured of irrigation from any private source 
by means of lift irrigation from any peren- 
nial water source operated by diesel or elec- 
tric power, but does not include continually 
water-logged lands or sandcast lands”. 

4. The Revenue Officer should have kept 
in mind the aforesaid definitions while 
classifying the lands. Adjudication of the 
question of classification necessitated ade- 
quate evidential materials. Firstly, the land 
should be irrigated as defined and should 
satisfy the definition of Class I jand by ful- 
filling the requirements of the definition. The 
ipse dixit of the Revenue Officer, it should 
be remembered, is not final or conclusive. In 
a proceeding under Chapter IV property 
tights of citizens are involved and the pro- 
ceedings very often relate to middle class and 
poor people. In a social welfare society law 
is made for the benefit of the people and not 
for trampling on their rights. Adjudication 
in this sensitive field requires cautious judi- 
cisus approach and. not an approach in a 
eavalier fashion. 

5. It is difficult to understand how on the 
materials the Revenue Officer could conclude 
that the land was a Class J, i.e, land in 
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which two or more crops were grown within 
a period of 3 years before ihe commence- 
ment of the Orissa Land Reforms (Second 
Amendment) Aci, 1975, or two of more 
crops could be grown in a year. Conclusion 
is rash and unsustainable. It should not also 
be forgotten that local inspection is made 
for the purpose of appreciating materials on 
record and noi for collecting evidence or use 
one’s knowledge or observation gathered by 
way of local inspection as evidence. The 
Revenue Officer was acting as a Court and 
he could not substitute his own impression 
as evidence in the case. The simple reason 
being that in a country governed by the rule 
of Jaw and certain established principle of 
judicial procedure the party against whom 
materials are to be utilised to his prejudice 
must have an opportunity of testing the cor- 
reciness or worth thereof and should have 
an opportunity to rebut the same if he so 
desires. If the Revenue Officer utilised his 
impression as evidence the person is deprived 
of the valuable right. The Revenue Officer 
may not be actuated by mala fides, but being 
a human being could be mistaken, 

€ In the result, the adjudication regard- 
ing classification cannot be sustained by 
materials on record and is hereby vacated, 
We quash Annexures 1, 2 and 3 accordingly 
and remit the maiter to the Revenue Officer 
for readjudicaticn of the question of classifi- 
cation only and disposal according to law. 
The finding regarding separation/partition, it 
is reiterated and is hereby concluded against 
the petitioner and ie not available to be cane 
vassed. 

No costs. 

DAS, J. :— J agree, 

Order accordingly. 


AIR 1983 ORISSA 16 
R. C. PATNAIK, J. 
Niranjan Swain, Petitioner v. State of 
Orissa and others, Opposite Parties. 


Civil Revn. No. 348 of 1982, Dj- 20-9- 
1982.%* 


Arbitration Act (16 of 1946), Ss. 31 (9, 8 
and 20 — Court where applticafions subse- 
quent to original applications under S. 8 oF 
S. 20 te be filed — It is one where original 
application under S. $ or 20 is filed. 


In a case where before a competent Court 
the first application either under S. 8 or 20 


* From order passed by P. S. Panda, Sub. Fa 
Bhubaneswar, D/- 24-4-1982. 
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is made, that would, in view of S. 3144), de- 
termine the Court which have jurisdiction 
over the arbitration proceedings and where 
all subsequent applications arising out of the 
reference and the arbitration proceeding 
should be filed. The provision being cate- 
gorical, is it open to canvass that another 
Court, say a higher Court, shall have juris- 
diction because it acted in a particular way ? 
Jurisdiction is determined once fer all by 
Section 31 (4). Jurisdiction cannot shift 
having regard to the categorical terms of 
Section 31 (4) from one Court to another 
because of fortuitous circumstances. There 
is no such intendment in sub-section (4) of 
Section 31. Once jurisdiction gets fixed by 
reason of an application baving been made 
in a Court competent to entertain it, would 
jurisdiction be vested in a higher Court where 
the matter is taken against the decision of 
the original Court? Matters reach the High 


Court in appeal or revision and the Supreme ` 


Court by way of special leave and appeals, 
from decisions passed by the original Court 
on applications filed under Sections 5, 8, 11, 
12, 20 etc. Where can the first application 
be said to have been filed? Yndisputably in 
the original Court. No application is filed 
im the higher Court. The higher Court is in 
seisin of the matter in appeal or revision and 
not by way of an original proceeding (in 
those jurisdictions where the High Court does 
not haye original jurisdiction). If the High 
Court or the Supreme Court changes or 
passes some orders or gives directions, those 
are: not on an application under this Act 
made in a Court competent to entertain it 
“in any reference” but in exercise of jurisdic- 
tion provided by the procedural law. The 
jurisdiction contemplated in sub-section (4) 
of Section 31 is the jurisdiction of the ori- 
ginal Court (except in case under Chap. IV). 
- AIR 1972 SC 1507 and AIR 1981 SC 2075, 


Disting. (Para 15) 
Cases Referred: Chronstogica] Paras 
AIR 1981 SC 2075 3, 4, 5, 6, 8. 9, 13 
AIR 1972 SC 1507 8, 9, 13 


AIR 1970 SC 189 12 
AIR 1953 SC 313 19, 12 

Deepak Misra and Anil Deo, for Petitioner; 
Govt. Advocate and Standing Counsel, for 
Opposite Parties. 
ORDER :— This revision is directed 
against the holding of the fearned subordinate 
Judge, Bhubaneswar, that the application for 
temoval of the arbitrator was not entertain- 
able by him, as the appointment was made 
by the Supreme Court, 

2. The petitioner had entered into agree- 
ment Ne. 18 F-2 of 1971-72 for execution of 
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the work, “Renovation of Madansila M.LP.” 
Disputes and differences between the parties 
having arisen, the petitioner called upon the 
Chief Engineer, Irrigation, to appoint aa 
arbitrator in terms of the arbitration clause. 
The Chief Engineer having failed to appoint, 
an application was filed under Section 8 (2) 
of the Arbitration Act, 1940 (‘Act’ hereafter) 
for appointment of an arbitrator and the 
learned subordinate Judge in Misc, Case No. 
378 of 1979 appointed Shri: B. S. Patnaik, a 
retired District Judge, as the sole arbitrator. 
Some time later, opposite party No. 2 filed 
an application under Section 33 of the Act 
challenging the existence of arbitration agree- 
ment and the validity of the arbitration pro- 
ceeding. The application having been reject- 
ed by the learned subordinate Judge in Misc. 
Case No. 480 of 1980, the matter waa 
brought to this Court in Civil Revision No. 
173 of 1981 and this Court dismissed the 
revision. Civil Appeal No. 564 of 1981 was 
earried to the Supreme Court. Their Lord- 
ships in the said matter appointed the Arbi- 
tration Tribunal set up by the State Govern- 
ment in place of Shri B. S. Patnaik to act 
as the arbitrator. The arbitration proceed- 
ing thereafter commenced before the Arbitra- 
fion Tribunal. 


' 3. Some time after the commencement of 
the arbitration proceeding, the petitioner 
filed an application before the learned sub- 
ordinate Judge for removal of the arbitrator 
— the Arbitration Tribunal. The learned 
subordinate Judge relying upon M/s. Guru 
Nanak Foundation v. M/s. Rattan Singh 
and Sons, AIR 1981 SC 2075, held that inas- 
much as the arbitrator was appointed by the 
Supreme Court, he had no jurisdiction to 
entertain the petition. 


4, Mr. Misra, the learned counsel for the 
petitioner, submitted that the learned sub- 
‘ordinate Judge misconceived the rule laid 
down in Guru Nanak’s case and in any view 
of the matter, the ratio of the said case fad 
no application to the facts of the present 
case. He urged that unlike in Guru Nanak’s 
ease, the Supreme Court itself did not make 
a reference nor did it retain control over the 
present matter nor give any direction to the 
arbitrator from time to time. 

5. Learned Government Advocate ap- 
pearing for the opposite parties, on the other 
band, contended that Guru WNanak’s case 
laid down that that Court which appointed 
the arbitrator continued to have seisin over 
the matter and any subsequent: application 
was to be made to that very Court as pro- 
vided in S.-31 (4) of the Acts - 
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6. In Guru Nanak’s case (AIR 1981 SC 
2075) differences and disputes having arisen 
between the parties to the contract, an ap- 
plication was filed in the Dethi High Court 
under Section 20 of the Act seeking filing of 
the arbitration agreement and reference of 
the disputes covered by the agreement to an 
arbitrator to be appointed by the Court. Shri 
Nanda, a retired Chief Engineer, was ap- 
pointed as the sole arbitrator and reference 
was made to him. While the reference was 
pending, ah application was filed before the 
Delhi High Court under Sections 5 and 11 of 
the Act for removal of Shri Nanda. The 
High Court rejected the application. M/s. 
Guru Nanak Foundation moved special leave 
petition before the Supreme Court challeng- 
ing the correctness of the order of the High 
Court: dismissing its application for removal. 
At the hearing, by consent of parties, Shri 
Nanda was removed and Shri C. P. Malik 
was appointed as the sole arbitrator. The 
Supreme Court fixed the remuneration of the 
arbitrator and directed him to commence the 
proceedings within 15 days and dispose of 
the same as expeditiously as possible. When 
Shri Malik required the parties to file fresh 
pleadings, on an application moved the Su- 
` preme Court directed that the pleadings filed 
already by the parties before Shri Nanda 
would be treated as the pleadings in the 
matter with liberty to the parties to file 
further pleadings. The arbitrator was further 
directed that he would also act on the evi- 
dence already collected and the proceedings 
should be concluded within four months 
from the date of the order. Some time after 
the question arose, which was the appropriate 
Court where the award should be filed. The 
Supreme Court formulated the question 
thus :— f 

bast, ane whether in view of the circum- 
stances herein delireated, which is the Court 


which would have jurisdiction to entertain 
the award.. 





` Œmphasis supplied). 

Their Lordships examined the definition of 
the expression ‘Court’ in Sec. 2 (c) and the 
provisions contained in S. 14 (2) and S. 31 of 
the Act and held:— , , 

a . the Court in, which the suit in- 
volving a dispute in arbitration would be re- 
quired to be filed alone would have jurisdic- 
tion to entertain the award. niece ie E 
other words, in the absence of an “ arbitra- 
tion agreement if a dispute was required to 
be resolved by initiating procéedings in a 
-Civil Court, that. Court which will -have 


jurisdiction to entertain - ‘the suit alone would 


have jurisdiction to- entertain the award and 
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the arbitrator in view of Section 14, sub- sec- - 
tion (2) would have to file the award in tbat 
Court... a 


7. Ani the provisions contained in 
sub-sections {1), (2), (3) and (4) of Sec. 31, 
their Lordships held (at p. 2079) :— 

Soak vias . The scheme disclosed in sub- 
sections Q), (3) and (4) of Section 31 clearly 
indicates that to the exclusion of all other 
Courts only one Court will have jurisdiction 
to deal with the proceedings incidental to the 
reference and the arbitration. Sub-sec. (3) 
clearly points in this direction when it pro- 
vides that all applications regarding the con- 
duct of arbitration proceedings or otherwise 
arising out of such proceedings shall be made 
to the Court where the award has been or 
may be filed and to no other Court. Then 
comes sub-section (4). It opens with a non 
obstante clause and is comprehensive in 
character. The non obstante clause excludes 
anything anywhere contained in the whole 
Act or in any other law for the time being 
in force if it is contrary to or inconsistent 
with the substantive provision contained in 
sub-section (4). To that extent it carves out 
an exception to the general question of juris- 
diction of the Court in which award may be 
filed elsewhere provided in the Act ‘in res- 
pect of the proceedings referred to in sub- 
section (4). The provision contained in sub- 
section (4) will have an overriding effect in 
relation to the filing of the award if the con- 
ditions therein prescribed are satisfied. If 
those conditions are satisfied the Court other 
than the one envisaged in Section 14 (2) or 
Section 31 (1) will be the Court in which 
award will have to be filed. That is the 
effect of the non obstante clause in sub-sec- 
tion (4) of S. 31. Sub-section (4) thus in- 
vests exclusive jurisdiction in the Court, to 
which an application has been made in any 
reference and which that Court is competent 
to entertain as the Court having jurisdiction 
over the arbitration proceedings and all sub- 


-sequent applications arising out of reference 


and the arbitration proceedings shall have 
to be made in that Court and in no other 
Court. Thus sub-section (4) not only confers 
exclusive jurisdiction on the Court to which 
an application is made in any reference but 
simultaneously ousts the jurisdiction of any 
other Court which may as well have jurisdic- 
tion in this behalf. To illustrate the point, 
if an award was required to be filed under 
Section 14 (2) read with S. 31 (1) in any 
particular .Court as being the Court in which 
a suit touching the subject matter of ‘award 
would havé been required. to ‘be filed, but: if 
any application in the reference under ` the 
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Act has. been filed in.some.other Court which . 


was competent to entertain that application, 
then -to the exclusion of the first menti-ned 
Court the latter Court alone, in view of the 

- overriding effect of the provision contained 
in S. 31 (4), will have jurisdiction to enter- 
tain the award and the award will have 
to be filed in that Court alone and no other 
Court will have jurisdiction to entertain the 
same.’ 


A little later their Lordships 
p. 2080) :— 

She . where an application is made in 
any reference to a Court competent to enter- 
tain it, that Court alone will have jurisdic- 
tion over the arbitration proceedings and all 
subsequent applications arising out of that 
reference and the arbitration proceedings 
shall have to be made in that Court alone 

„and in no other Court.” 
In para 18, their Lordships said that the 
arbitrator was appointed by the Supreme 
Court and that Court gave further directions 
to the arbitrator and fixed a specific ~ time 
limit for conclusion of the proceedings; the 
arbitrator was directed to continue from the 
stage where the previous arbitrator had left 
and to take into consideration the pleadings 
and evidence already laid before his pre- 
decessor. The Supreme Court laid emphasis 
on the fact that despite disposal of the 
appeal on subsequent applications further 
orders were passed and directions were given 
to the arbitrator. The course of the various 
proceedings before the Supreme Court did 
“indisputably show that this Court had com- 
- plete control over the proceedings before the 
arbitrator”. In para 20, their Lordships 
drew attention to the fact that “the reference 


was made. by this Court to the 3rd respon- 
dent (arbitrator) and that this Court gave 
further direction about the manner and 


method of conducting the arbitration pro- 


ceedings and fixed the time for completion 
of arbitration proceedings” and held that 
the Supreme Court was the appropriate 


Court to entertain the award. 

8. Their Lordships relied upon an earlier 
decision in the case of State of Madhya Pra- 
desh v. M/s. Saith and Skelton (P) Ltd, 
AIR 1972 SC 1507. In para 21 of Guru 
Nanak’s case (AIR 1981 SC 2075), the facts 
of Saith and Skelton’s case have been, nar- 
¢tated. I would only invite attention to the 

: * order dated Jan. 29, 1971 that’ was, passed 
in Saith and Skelton, 
guided the approach, which reads as follows 
{at p. 1509) :—- 


“Special. leave. js granted. ` The. appeal is. 


allowed. _The appointment, of Si R. C 
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Soni as the sole arbitrator is, set aside by 


consent.of the parties.. . 


Mr. V. S. Desai, Senior ‘Advocate: is’ ap- 
pointed arbitrator by consent of the parties 


to go into all the questions in this matter 
and make his award. The remuneration 
for the arbitrator would be. Rs. 5,000/-, 


which will be shared by both 


the parties 
equally. ae 6 


The arbitrator will make his award within 
three months from today. The parties will 
be at liberty to mention for extension of 
time for making the award. 

Jan. 29, 1971, 
Sd/- G. K. Mittar, J. 
Sd/- A. N. Ray, J.” 
On Feb. 1, 1971, the Supreme Court direct- 
ed that the records of the arbitration pro- 
ceedings be called for and sent to the sole 
arbitrator, Shri Desai. By order dated 
April 30, 1971, the Supreme Court extended 
the time for making the award and permit- 
ted the arbitrator to hold the arbitration 
proceedings at Bombay. Against the afore- 
said background, Vaidialingam, J. speaking 
for the Bench held as under (at p. 1511) :— 


“According to Mr. Shroff the award 
should have been filed, not in this Court, 
but in the Court of the Additional District 


Judge, Mandsaur, as that is the Court which 
will have jurisdiction to entertain the suit 
regarding the subject matter of the reference. 
We are not inclined to accept this contention 
of Mr. Shroff. It should be noted that the 
opening words of S. 2 are: ‘In this Act, un- 
less there is anthing repugnant in the sub- 
ject or context’, Therefore, the expression 
‘Court’ will have to be understood as defin- 
ed in S. 2 (c) of the Act; only if there is 
nothing repugnant in the subject or context. 
It is in that light that the expression ‘Court’ 
occurring in S. 14 (2) of the Act will have 
to be understood and interpreted. It was 
this Court that appointed Shri V. S. Desai 
on Jan. 29, 1971, by consent of parties, as 
an arbitrator and to make his award. It 
will be seen that no further directions were 
given in the said order which will ` indicate 
that this Court had divested itself of its 
jurisdiction to deal with the award or mat- 
ters arising out of the award. In fact, the 
indications are to, the contrary. The direc- 
tion in the order dated Jan. 29, 1971, is that 
the arbitrator is ‘to make his Award? 
Surely the Jaw contemplates further steps to 


-be taken after the Award has been made, 


and quite naturally the ‘forum for taking the 
further. action is only this Court. There was 


i also direction ‘to the_effect that, _ the - ‘parties - 
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are at liberty te apply for extension of time 
for making the Award. In the absence of 
any other Court having been invested with 
_ such jurisdiction by the order, the only con- 
clusion that is possible is that such a request 
must be made only to the Court which pass- 
ed that order, namely, this Court. 

That this Court retained completg control 


over the arbitration proceedings is made 
clear by its orders dated Feb. 1, 197{ and 
April 30, 1971. On the former date, after 


hearing counsel for both the parties, this 
Court gave direction that the record of the 
arbitration proceedings be called for and 
delivered to the Sole Arbitrator Mr. V. 5. 
Desai. On the latter date, again, after hear- 
ing the counsel, this Court extended the 
time for making the award by four months 
and further permitted the arbitrator to hold 
the arbitration proceedings at Bombay. The 
nature of the arder passed on Jan. 29, 1971, 
and the subsequent proceedings, referred to 
above, clearly show that this Court retained 
full control over the arbitration proceedings. 

Mr. Shroff referred us to the- fact that in 
the order dated Jan. 29, 1971, it is clearly 
stated ‘The appeal is allowed? According 
to him, when the appeal has come to an end 
finally, this Court had lost all jurisdiction 
regarding the arbitration proceedings, and 
therefore the filing of the award should be 
only in the Court as defined in S.2 (c) of 
the Act. Here again, we are not inclined to 
accept the contention of Mr. Shroff. That 
the appeal was allowed, is no doubt correct. 
But the appeal was allowed by setting aside 
the order of the High Court and this Court 
in turn appointed Mr. V. S. Desai as the 
Sole Arbitrator. All other directions con- 
tained in the order dated Jan. 29, 1971, and 
the further proceedings, as pointed out ear- 
lier, indicate the retention of full control by 
this Court over the arbitration proceedings.” 

9. The facts in Saith and Skelton’s case 
(AIR 1972 SC 1507) were held to be more 
er less identical with the facts in Guru 
Nanak’s case (ATR 1981 SC 2075) and the 
principle laid down in the earlier case was 
held to apply mutatis mutandis. It would 
be observed that in the cases of Gura Nanak 
and Saith and Skelton, references were made 
by the Supreme Court to the arbitrator and 
directions were being given to the arbitrator 
from time to time and the Supreme ‘Court 
laid stress on the fact that it had retained 
full control over the matter, viz, the arbi- 
tration proceedings, 

10. The question is no longer res integra. 
The provisions have aiready been construed 
and interpreted.. In the oage of Kumbha 





Niranjan Swain v. State 


A LR. 


Mawji v. Dominion of India, AIR 1953 SC 
313, before a three-Judge Bench of the 
Supreme Court the question as to which 
was the appropriate Court according to sub- 


section (4) of S. 31 was mooted. The ques- - 


tion was: whether sub-section (4) of Sec. 31 
applied only where the first application under 
the Act was made during the course of pen- 
dency of a reference to arbitration or also 
to a case like the present one where such 
first application is made after the completion 
of the arbitration and on the making of an 
award. 


14. The learned single Judge of the Cal- 
cutta High Court had construed the expres- 
sion “in a reference” in sub-section (4) of 
S. 31 as meaning “in the course of a refer- 
ence”. Their Lordships repelling the said 
view observed (at p. 317) :— 

“Thus it will be seen on a comprehensive 
view of S. 31 that while the first sub-section 
determines the jurisdiction of the Court in 
which an award can be filed, sub-sections (2), 
(3) and (4) are intended to make that juris- 
diction effective in three different ways: 
(1) by vesting in one Court the authority to 
deal with all questions regarding the validity, 
effect or existence of an award or an arbi- 
tration agreement, (2) by casting on the per- 
sons concerned the obligation to file all ap- 
plications regarding the conduct of arbitra: 
tion proceedings or otherwise arising out of 
such proceedings in one Court, and (3) by 
vesting exclusive jurisdiction in the Court in 


which the first application relating to the 
matter is filed. The context, therefore, of 
sub-section (4) would seem to indicate that 


the sub-section was not meant to be confin- 
ed to applications made during the pendency 
of an arbitration. The necessity for cloth- 
ing a single Court with effective and exclu- 
sive jurisdiction, and to bring about by the 
combined operation of these three provisions 
the avoidance of conflict and scramble is 
equally essential whether the question arises 
during the pendency of the arbitration or 
after the arbitration is completed or before 
the arbitration is commenced. There is 


no 
conceivable reason why the Legislature 
should have intended to confing the opera- 
tion of sub-section (4) only to applications 
made during the pendency of an arbitration, 
if as is contended, the phrase ‘in any refer- 
ence’ is to be taken as meaning ‘in the course 
ef a ceference’.” : 
(Gaiphasic supplied.) 
A little later their Lordships held (at p. 318): 
* ....... Indeed, having regard to the wide 
fanguago employed in these sub-sections, it 
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has been assumed that sub-sections (2) and 
(3) cover all three classes in all their stages. 
Ti so, is there any sufficient reason to think 
that sub-section (4} was meant to have a 
_- very restricted operation? On the view of 
this sub-section suggested for the appellant, 
not only would an application made aftes 
the award was pronounced be excluded from 
sub-section (4) but also an application made 
before the commencement of the arbitration 
i.e. for the filing of an agreement of refer- 
ence and for a direction thereupon. It must 
be remembered that Sec. 31 is one of the 
group of sections headed ‘General’ which by 
virtue of S. 26 are applicable to all arbitra- 
tions. Unless therefore the wording in sub- 
section (4) of S. 31 is so compelling as to 
confine the scope thereof to applications 
during the pendency of an arbitration, such 
<a limited construction must be rejected.” 

(Emphasis supplied.) 

12. It would be seen from the underlined 
portion in the aforesaid observations that 
their Lordships in categorical terms laid 
down that sub-section (4) of S. 31 applied 
to an application made before the com- 
mencement of the arbitration, viz., for the 
filing of the agreement of reference and for 
a direction thereupon. Kumbha Mavji’s 
case (AIR 1953 SC 313) (supra) was follow- 
ed by a Bench of three Judges in the case 
of Union of India v. Surjeet Singh, AIR 
1970 SC 189, and their Lordships observed 
{ai p. 190) :— 

“The conditions must be fulfilled in order 
_ to give a Court exclusive jurisdiction under 
“ Sec. 31 (4) of the Act. In the first place an 
application under the Arbitration Act must 
be made to the Court competent to entertain 
it. In the second place, the application must 
be made ‘in any reference’ .... 
and their Lordships did not differ “from 
Kumbha Maviji’s case, a case decided by a 
Bench of equal strength, Ramaswami, J. 
speaking for the Court observed :— 

“  ..... There are different sections in the 
Arbitration Act whereby an application is 
to be made even before any reference has 
been made. Section 8 for instance, provides 
for an application to invoke the power of 
the Court, when the parties fail to concur 
in the appointment of an arbitrator to whom 

ythe reference can be made. So also Sec. 20 
' provides for an application to file the arbi- 
tration agreement in Court so that an order 
of reference to an arbitration can be made. 
These are clearly applications anterior to the 


reference but they lead to a reference. Such 
applications’ dre undoubtedly ` applications 
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‘in the matter of a reference’ and may fall 
within the purview of S. 3) (4) of the Act 


even though these applications are made be- 


fore any reference has taken place. 


3? 
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(Emphasis supplied.) 

43. F bave already indicated thai the facts 
of Guru Nanak’s case (AIR 1981 SC 2075) 
and of Saith and Skelton’s case (AIR 1972 
SC 1507) are different. Ia these cases refer- 
ence of disputes were made to the arbitrator 
by the Supreme Court and directions were 
given and orders passed by it from time to 
time, and as their Lordships in both the 
cases observed, their Lordships had retained 
full/complete control over the arbitration 
proceedings. So, it was held that the awards 
were to be filed, in view of sub-section (4) 
of S. 31, before the Supreme Court, Jn the 
present case the Supreme Court merely sub- 
stituted the personnel of the arbitrator by 
appointing the Arbitration Tribunal in place 
of Shri S. S. Patnaik. Nothing more was 
done. Neither were the records called for 
making reference nor was the reference in 
fact made nor was any direction given or 
orders passed from time te time by the 
Supreme Court in regard to the arbitration 
proceedings. The rule laid dowo in the two 
cases is, therefore, not applicable, The 
learned Subordinate Judge before whom the 
first application in the matter of reference 
was. filed is the Court before whom the 
award and subsequent applications, if any, 
are to be filed. 

14. The rule laid down by the Supreme 
Court in the case of Guru Nanak and Saith 
and Skelton is binding on me. However, 
with great respect, E hope that the Supreme 
Court would on an approptiate occasion re- 
consider its views. 

15. The provision sied in 8. 31 @ 
has been enacted with a view to avoiding 
conflict and scramble in the matter of exer- 
cise of jurisdiction. In categcrical terms it 
was held in Kumbha Mawji’s case (AIR 1953 
SC 313 at p. 317):— 

“........ The context, therefore, -of sub- 
section (4) would seem to indicate that the 
sub-section was not meant to be confined to 
applications made during the pendency of 
an arbitration. The necessity for clothing a 
single Court with effective and exclusive 
jurisdiction, and to bring about by the com- 
bined operation of these three provisions 
the avoidance of conflict and scramble is 
equally essential whether the question arises 
during the pendency of the arbitration or 
after the arbitration is completed of before 
the arbitration is’ commenced, ..........,7 





16 Ori. 
In para 12, their Lordships observed :— 
“Js... Then comes sub-section: (4), the 


object of which apparently is to go further 
than sub-section (3), that is, not merely cast: 
ing on the, party concerned an obligation. to 
file all applications in one Court but vesting 
exclusive jurisdiction for such ` applications 
in the Court in which the first application 
has been already made.” 





(Emphasis supplied.) 

Their Lordships in unmistakable terms 
laid down that after an application was 
made under the provisions of the Act in the 
Matter of reference, that Court where such 
first application was made, alone would have 
jurisdiction over the arbitration proceedings 


and to entertain subsequent applications 
arising out of that reference. In Union of 
India v. Surjeet Singh Atwal (supra), the 


Supreme Court observed that applications 
under Ss. 8 and 20 were clearly applications 
anterior to the reference but they led to a 
reference’ and such applications were un- 
doubtedly applications “in the matter of 
reference” and might fall within the purview 
of S. 31 (4) of the Act even though those 
applications were made before any reference 
had taken place. So, in a case where before 
a competent Court the first application 
either under S. 8 or 20 is made, that deter- 
mines the Court which would have jurisdic- 
tion over the arbitration proceedings «and 
where all subsequent applications arising out 
of the reference and the arbitration proceed- 
ing should be filed. The provision being 
categorical, is it open to canvass that -an- 
other Court, say a higher Court, shall have 
jurisdiction because it acted in a particular 
way? Jurisdiction is determined once for 
all by S. 31 (4). Jurisdiction cannot shift 
having regard to the categorical terms of 
Section 31 (4) from one Court to another 
because of fortuitous circumstances. There 
is no such intendment in sub-section (4) of 
Sec. 31. Once jurisdiction gets fixed by rea- 
son of an application -having been made in 
a Court competent to entertain it, would 
jurisdiction be vested in a higher Court 
where the matter is taken against the deci- 
sion of the original Court? Matters reach 
the High Court in appeal or revision and 
the Supreme Court by way of special leave 
and appeals, from decisions passed by the 
original Court on apnlications filed under 
Ss. 5, 8, 11, 12,-20 ete. Where can the first 
application be said to'have been filed? qn- 
_|disputably. in the .original Court. No apoli- 
cation is filed in the higher Court. The 
higher Court is in seisin of the matter in 
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appeal or revision and not by way of an 
original proceeding {in those jurisdictions 
where the High Court does not have original 
jurisdiction). If the High Court or the 
Supreme Court changes or passes somél~ 
orders or gives directions, those are not on 
an application under this Act made ina 
Court competent to entertain it “in any 
reference” but in exercise of jurisdiction 
provided by the procedural law. The juris- 
diction contemplated in sub-section (4) of 
Sec. 31 is the jurisdiction of the original 
Court (except in case under Chap. IV). 

In my humble view, the meaning and in- 
tendment of S. 31 (4) cannot be altered by 
the course the matter takes in the higher 
Court. The rule laid down in Kumbha 
Mawji’s and Surjeet Singh Atwal’s cases is 
still good law. In Guru Nanak’s case, both 
the cases were noticed but were not held to 
have been wrongly decided. In Guru* 
Nanak’s case, the Supreme Court observed 
that Surjeet Singh Atwal’s case “took note 
of various sections under which an applica- 
tion can be made before the reference has 
been made”. I am humbly of the opinion 
that their Lordships’ view in Guru Nanak’s 
case that “therefore the decision in Kumbha 
Mawji’s case would not mean that a pro- 
ceeding earlier to the reference in a Court 
would clothe that Court with such jurisdic- 
tion as would render the provision of Sec- 
tion 31 (4) otiose” is perhaps opposed to the 
rule laid down in Kumbha Mawji’s and Sur- 
jeet Singh Atwal’s cases. The portion just 
excerpted would mean that S. 31 (4) would 
have application from the Stage of actual, 
reference and has no application prior to the ` 
reference. Such a view is perhaps not in 
consonance with the rule categorically laid 
down in Kumbha Mawji’s and Surjeet Singh 
Atwal’s cases. Such a view, in my humble 
opinion, gives a_ restricted meaning and 
operation to S. 31 (4), Clothing the Court, 
where the first application either under Sec- 
tion 8 or Sec. 20 is -made, with exclusive 
jurisdiction over the arbitration proceedings 
and in regard to filing of subsequent appli- 
cations, does not render: the provision con- 
tained in sub-section (4) of S. 31 of the Act 
otiose. 

I hold that the decisions in Guru Nanak’s 
and Saith and Skelton’s cases are distinguish: 
able and the learned Judge has jurisdiction» 
to deal with the application filed by the 
petitioner for removal. i 


- 16. Tn. the result. the revision is allowed 


and the impugned order is set aside, . The 
proceedings before the Subordinate Judge 
should be disposed of expeditiously. In the 
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AIR 1983 PATNA 1 
B. P. JHA, J. 
Bhagwan Das and others, Petitioners 


v. Gulab Singh and others, Opposite 
Parties. 

Civil Revn. No. 1523 of 1978, D/- 
28-7-1982.* 


Bihar Consolidation of Holdings and 
Prevention of Fragmentation Act (22 of 
1956), S. 4 (c) — Abatement of suit under 
— Suit for delivery of possession — 
Title already vesting in plaintiff — Suit 
will not abate, 


If the suit or appeal or revision or re- 
ference is not in respect of declaration 
of any right or interest in any land 
lying in the area where notification for 
consolidation ig issued then such a suit 
wil] not abate under S. 4 (c). In other 
words, if a suit is filed unconnected 
with the declaration of right or interest 
in any land where the consolidation pro- 
ceeding is going on, then such a suit 
wil] not abate. (Para 3) 


Where the suit property was purchas- 
ed by A in an auction sale and sold to 
B then a suit for delivery of possession 
and mesne profits by B would be main- 
tainable and would not be hit by S. 4 (c) 
as the title having already been acquired 
by B as an assignee of A who had in 
turn acquired it on the basis of the sale 
certificate granted to him a suit for 
declaration of title was not at al] neces- 


*Against order of K. N. Roy, 3rd Addl. 
Sub-Judge, Biharsharif, D/- 19-4-1978. 


1Z/3Z/E£164/82/VAN/SNV 
1983 Pat/1 I° G—37 - 


sary and only in cases of declaration of 
title S. 4 (c) applied, (Paras 7, 9) 
Cases Referred: Chronological Paras 
AIR 1979 Pat 250: 1979 BBCJ (HC) 259 

(FB) 5 

1977 BBCJ (HC) 701: 1977 Pat LJR 410 
8 
AIR 1931 Pat 241 (FB) 6, 7 

Manwendra ‘Roy, for Petitioners; Bin- 
deshwari Prasad Sinha, Mahesh Prasad 
No. 2 and Hari Narain Sinha No. 2, for 
Opposite Parties, 

ORDER :— This civil revision petition 
arises out of an order dated 19th April, 
1978. 

2. In appeal, the lower appellate 
court held that the appeal was not hit 
by Section 4 (c) of the Bihar Consolida- 
tion of Holdings and Prevention of Frag- 
mentation Act, 1956 (hereinafter refer- 
red to as ‘the Act’) which runs as fol- 
lows; 

“4. XX XX XX RX 

(c) every proceeding for the correc- 
tion of records and every suit and pro- 
ceedings in respect of declaration of rights 
or interest in any land lying in the area 
or for declaration or adjudication of any 
other right in regard to which proceed- 
ings can or ought to be taken under 
this Act, pending before any court or 
authority whether of the first instance 
Or of appeal, reference or revision, shall, 
on an order being passed in that behalf 
by the court or authority before whom 
such suit or proceeding is pending 
Stand abated. . 

XX XX xx” 

3. On a perusal of this section, it is 

clear that every sult ‘and proceedings in 
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respect of declaration of righis or in- 
teres; in any land lying in the area 
where the notification has been made 
under Section 3 of the Act shal] abate 
under S. 4 (c) of the Act. In my opi- 
nion, only such suit, appeal, reference 
or revision shal} abate if such a suit, 
appeal, reference oy revision is in re- 
spect of declaration of rights or interest 
in any land lying in the area where a 
notification has been made under §. 3 
of the Act, If the suit or appeal or re- 
vision or reference is not in respect of 
declaration of any right or interest 
in any land, then such a suit wil] not 
abate. In other words, if a suit is filed 
unconnected with the declaration of 
right or interest in any jand where the 
consolidation proceeding is going on, 
then such a suit will not abate, 


4. In the present case, it is clear 
from the petition and the counter-affi- 
davi; that the suiy lands were purchased 
at an auction by the decree-holder, The 
plaintiffs-opposite party purchased the 
entire holding consisting of 5.75 acres of 
land from the auction-purchaser-decree- 
holder. It is also clear from paragraph 
No. 3 of the counter-affidavi; thai the 
sale certificate was granted to the decree- 
holder on 18th April, 1964. The sale 
certificate is a document of title. The 
title has already been declared in favour 
of ihe decree-holder by issuing the sale 
certificate, These plaintiffs are the as- 
signees of the decree-holders, and, as 
such, they have got title in respect of 
the suit land. Jt is no; at all necessary 
for these plaintiffs-opposite party to -file 
a declaratory suit for title and interest 
in the suit land, Therefore, the present 
suit was filed by these plaintifis-opposite 
party for delivery of possession of the 
suit land as wel] as for mesne profits. 


5. In this connection, learned Coun- 
sel for the petitioners relied on a Full 
Bench decision of this Cour; in Ram 
Krit Singh v. State of Bihar, (1979 BBCJ 
(HC) 259): (AIR 1979 Pat 250). In that 
case, in paragraph No. .15, their Lord- 
ships held as follows: 


“Controversy in a suit may relate to 
Tight and title in Jand and certain re- 
liefs dependent on the determination of 
the aforesaid title. Only in such a 
situation. in my opinion, the suit abates 
not only in relation to ancillary or de- 
pendan reliefs. But the position is dif- 
ferent where independent relief or Fe- 
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liefs, unconnected with the declaration 
and determination of title to land are 
involved in a suit, In such gq situation 
the suit does not abate in relation to 
such controversies.” 


Therefore, my view is being fully sup- 
ported by the Ful] Bench decision in 
Ram Krit Singh’s case (supra). 


6 Learned Counsel for the opposite 
pariy, on the other hand, has relied on 
a Full Bench decision of the Patna High 
Court in Tribeni Prasad Singh v. Rama- 
sray Prasad Chaudhari, (AIR 1931 Pat 
241). The question for decision in this 
Ful) Bench case was whether the suit 
instituted by the decree-holder-auction- 
purchaser for recovery of possession of 
the property purchased in execution of 
the decree was barred by the provisions 


K 


of Section 47 of the Code of Civil} Pro-~ 


cedure? Their Lordships held that the 
suit was maintainable and was not bar- 
red by the provisions of Section 47 of 
the Code of Civi] Procedure. In other 


words, their Lordships held that if a 


decree-holder purchased the land ai an 
auction sale, then he can bring a suit 


for recovery of possession or delivery 


of possession, 


7. In the present case, the suit pro- 
perty was purchased by the decree- 
holder in an auction sale and he trans- 
ferred ¿he suit property to these plain- 
tiffs-opposite party. Therefore, in view 
of the Ful] Bench decision in Tribeni 
Pd. Singh’s case the suit for delivery of], 
possession and mesne profits is maintain- 
able. If it is maintainable, such a suit 
is not hit by the provisions of S. 4 (o) 
of the Act as it is not a suit for de- 
claration of title or any right or interest 
in the suit property, The plaintiffs- 
opposite party have already goi title on 
the basis of the sale certificate granted 
to the decree-holder, Therefore, the 
suit for delivery of possession and mesne 
profits is maintainable, 


8. Learned Counsel for the petitioner 
has further relied on a Division Bench 
decision of this Court in Bijali Thakur 
v. Rameshwar Thakur, (1977 BBCI (HC) 
701). In this case, the plaintiffs had 
prayed for a declaration of their title 
and recovery of possession. This Court 
held that such a suit was hy by S. 4 (o 
of the Act. Learned Counsel for the 
petitioners has relied on the following 
sentence as mentioned im paragraph 
No, 4 of the judgment: 
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"In short in every suit- for recovery 
of possession of land and mesne profits, 
as in this suit, a declaration of the right 
Or interest .on the basis of which the 

- prayer is made has necessarily to be 
made and without such a declaration no 
relief with regard to possession or mesne 
profits can be granted.” 


The argument advanced before -that 
Bench was thas the civi} court can try 
a suit in respect of mesne profits and 
possession. Their Lordships held that 
the relief in respecy of mesne profits and 
possession could be granted only on the 
basis of declaration of title. In that 
suit, the plaintiffs prayed for a declara- 
tion of title and recovery of possession 
as well as for mesne profits. Their 
Lordships were of the view that the re- 
lief for mesne profits and possession 
could not be granted unless there was 
a declaration of title in respect of the 
suit land and, therefore, their Lordships 
held that in such a situation the whole 
suit would be hy by S. 4 (c) of the 
Act in respect of the relief for posses- 


sion ang mesne  oprofifs. But, their 
Lordships have not examined a case 


jwhere a suit is filed for delivery of pos- 
session and mesne profits. Therefore, 
this decision does not apply to the pre- 


Sent case. ‘ 


9. So far as the present case is con- 
cerned, in my opinion, the lower appel- 
v late court exercised the 
' which was vested in it by law. The 
lower appellate court rightly held that 
S. 4 (c) of the Act would not apply in 
respect of a case for delivery of posses- 
sion and mesne profits. In my opinion, 
the appellate court committed no juris- 
dictiona] error, The appellate court 
had jurisdiction to pass such an order. 


10. In the resuli, the petition is dis- 


missed, but without any costs. The 
record may be sent immediately to the. 
court below, 

Petition dismissed. 
k 
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AER 1983 PATNA 3 
(RANCHI BENCH) 

HARI LAL AGRAWAL AND 
UMESH CHANDRA SHARMA. JJ. 
Brahmadeo Choudhary, Appellant v. 

National Insurance Co, Ltd. Respondent. 

A. F. O. O. No. 44 of 1976 (R), D/- 
27-7-1981." 

Arbitration Act (19 of 1340). Ss. 33, 
39, 19 and 25 — Appeal against order 
under S. 33 — Is not maintainable, 

Where an application under S. 33 for 
withdrawal of matter from arbitrators 
to deal with the same as an agreement 


_was void on account of fraud played on 


applicant was accepted by the court, 
the order of the court was not appeal- 
able, .An order under S. 33 cannot be 
brought within the scope of order under 
S. 19 or S. 25. Case law discussed. 
The pasic and fundamental difference 
between an order passed under S, 33 
and Ss. 19 and 25 of the Act is tha; an 
order passed under S. 33 of the Act 
makes the arbitration agreement itself 
non-existent, but under the order under 
Ss. 19 or 25 enforcibility of arbitration 
agreement is superseded however the. 
agreement may remain valid. (Para 7) 
Cases Referred; Chronological Paras 


AIR 1972 Pat 29 
ATR 1972 Pat 340 
ATR 1957 Pat 417 
AIR 1954 Pat 6 

N. K. Prasad. V. S. Prasad and P. K. 
Prasad, for Appellant. S. K. Chattopa- 
dhya, for Respondent. 


JUDGMENT :— This is an appeal 


ANNAD 


‘under S. 39 Sub-sec, (1) (f) of the Arbi- 


tration Act (hereinafter referred to as 
the Act) by the opposite party against a 
proceeding which arose oup of an ap- 
plication filed under S, 33 of the Act by 
the respondent-Insurance Company in 
the following circumstances :— 


The Insurance Company had issued a 
comprehensive insurance policy with 
respect to q truck No. BRV 731 owned 
by the appellant sometime in the year 
1971 containing an arbitration clause. 
Sometime thereafter, the truck met 


with an accident which led the appel- 


tAgainst order of Chandra Shekhar 
Sharma, Spi, Sub-Judge, Ranchi, D/- 
“7-1-1976. 
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lan; to make a claim for compensation 
against the respondent-company for a 
sum of Rs. 40,000/-. As the Company 
put of the matter for a considerable 
time, the appellant made an application 
under S. 20 of the Act in the court of 
the Subordinate Judge, Ranchi, which 
was registered as Misc. Case No 6 of 
1972. The stand of the Insurance Com- 
pany in that proceeding was that the 
Insurance policy containing the arbitra- 
tion clause was obtained by the appel- 
lant on suppression of material facts 
and, therefore, there was no occasion 
for making any reference to the arbi- 
trator in respect of the claim made 
under the insurance policy. The court 
below, however, overruled the Com- 
pany’s objection by its order dated the 
5th May, 1973 and referred the matter 
for arbitration, 


2. Hardly the arbitrators had enter- 
ed upon the reference, the Company 
filed an application on 18th April, 1974 
in the court below under S. 33 of the 
Act for withdrawing the matter from 
the arbitrators and to deal with the 
same in the court and for a declaration 
that the entire agreemen; was void. 
The ground taken by the Company for 
challenging the validity of the agree- 
ment of the insurance policy was that a 
fraud was practised by the appellant. 
The learned Special Subordinate Judge, 
by the impugned order, accepted the 
case of the company and accordingly 
held that: the arbitrators had got no 
jurisdiction. -The finding of the learned 
Subordinate Judge in this regard are as 
follows :— 


(i) “The opposite party has obtained 
comprehensive insurance policy and cer- 
tificate from the insurance company by 
suppressing material facts which 
amounts to fraud, 


(ii) The insurance policy and the cer- 
tificate were obtained by the opposite 
party from the company on practising 
fraud and. as such, the same are void, 
ab initio. 

(iii) The arbitration clause of the 
said policy which is one of the terms 
thereon, has also perished along with it 
and the dispute relating to the validity 
of the contract is in this case for the 
court and no; for the arbitrators to 
decide, and 

(iv) The proceeding before the arbi- 
trators is wholly without. jurisdiction 


Brahmadeo v. National Insurance Co Lid. 


AER. 


and the said defect has not occurred by 
the appearance of the parties in those 
proceedings, 


3. It is against this order that the 
appellant has filed the present appeal. 

4. When the appeal was aken up 
for hearing, Mr, S. K. Chattopadhya, 
learned counsel appearing for the re- 
Spondent company raised a preliminary 
objection tha+ the appeal is not main- 
tainable inasmuch as no appeal lies 
under S. 39 of the Act against such an 
order. Counse] for the appellant, on 
the other hand, tried to combat this 
argumen; and contended that cl. (i) of 
sub-sec, (1) of S. 39 which prescribes 
for an appeal against an order “super- 
seding an arbitration” would apply inas- 
much as the action of the court below 
would gmoun; to superseding the arbi- 


tration proceeding in pursuance of its `~ 


order dated the 5th May, 1973. 

5. On examining the provisions and 
scheme of +he Arbitration Act. how- 
ever, we find that the Act talks of sup- 
ersession at two places: 


“Section 19 (1), Where an award has 
become void under sub-sec. (3) of S. 16 
or has been set aside, the Court may 
by order supersede the reference and 
shal] thereupon order that the arbitra- 
tion agreement shall cease to have effect 
with respect to the differences referred”, 

The other situation is considered in 
Section 25 and that is in cases where a 
vacancy occurs in the office of the arbi- 
trator(s) the proviso to this Section 
says :— 

(ii) “that the court may, in any of 
the circumstances mentioned in Ss. 8, 10, 
11 & 12, instead of filling up the vacan- 
cies or making the appointments, make 
an order superseding the arbitration and 
proceed with the sui+ and where the 
Court makes an order superseding the 
arbitration proceed with the suit.” 


6. It is obvious that the supersession 
under S, 19 of the Act: where a reference 
is made without the intervention of the 
court or through the intervention of the 
court under § 25 results in withdrawal 


of the matter from the jurisdiction. of 


the arbitrators and brings the dispute 
before the cour: for its decision. The 
argumen; advanced on behalf of the 
respondent, therefore, is that superses- 
sion as contemplated under Sub-sec, (1) 
of S. 39 of the Act means only super- 
session mentioned.: under § 19 or 25 


w 


or 
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of the Act and nothing else. It is no 
doubt true, that only Ss. 19 and 25 of 
the Act speak of Superseding arbitration 
but there are two other provisions in 
the Act, the facts of which also may 
amount to supersession of arbitration. 
One is the proviso to S. 9, according to 
which the court may set aside 
any appointment as sole abitra- 
tor made under cl, (b). According to the 
scheme of § 9 a party may appoint a 
new arbitrator or in certain cases a sole 
arbitrator, as indicated in the section 
itself. The other situation may order 
that the arbitration agreement shall 
cease to have effect with respect to the 
difference referred, 

This also may amount to an order 
superseding the arbitration. There are 
some cases where a view has been 
taken that even an order which says 
that the agreement wil] cease +o have 
effect would be an order superseding the 
arbitration and, therefore, appealable 
under cl. (i) of sub-sec, (1) of S. 39. One 
of such cases is of our own High Court 
in Satya Narayan Agrawal v, Baidha- 
nath Mandal, (AIR 1972 Pat 29). 


7. Mr. N. K. Prasad, learned counsel 
appearing for the appellant, fried to 
wriggle out from this situation by ad- 
vancing an argument that the effect of 
the impugned order, in fact, amounts 
to superseding the reference pending 
before the arbitrators inasmuch as the 
arbitrators lost their authority to pro- 
ceed with the reference on account of 
the impugned order, The argument of 
Mr. Prasad may appear on the face of it 
to be ingenious but it is fallacious, Unt- 
walia J., as he then was, in the case 
of Chandra Narain Chaudhary v. 
Godavari Choudharain (AIR 1972 Pat 
840), while considering the question as 
to whether the order of the Court re- 
calling the reference from the arbitra- 
tors made under S. 23 of the Act was 
appealable or not, observed that under 
the Act the expression “superseding an 
arbitration” in cl. (i) of sub-sec, (1) of 
S. 39 of the Act has got to be assigned 
the meaning with reference to the 
power of the Court to supersede the 


‘arbitration under S. 19 of the Act, Mr. 


Prasad, on the other hand, tried to take 
support from this decision, that inas- 
much as, an order passed under S. 20 
of the Act under which an order of re- 
ference was passed in this case was ap- 
pealable, the subsequen;: order -under 
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challenge, which has the effect of recal- 
ling the reference also must be held 
to be appealable. f 

We must observe tha; the argu- 
ment of Mr. Prasad is an argument of 
despair and laboured one. The analogy 
of the reported decision will have no 
application to this case inasmuch as the 
proceeding under S, 20 of the Act had 
already come to an end long before, 
and the subsequent proceeding started 
by the respondent was a different pro- 
ceeding altogether. Therefore, it cannot 
be said that the order passed on the ap- 
plication of the respondent under S. 33 
can still be deemed to be an order pass- 
ed in exercise of the powers under 
S, 20 of the Act. The effect or con- 
sequence of an order can never be 
relevant to determine the forum for its 
challenge, The application as such, by 
the respondent. was filed under S. 33 
of the Act directly making out a case 
within the four corners of +¢he scheme 
of S. 33 clearly challenging the validity 
of the arbitration agreement on the 
ground tha} the agreement itself was 
vitiated on account of fraud and it is 
in this enquiry that it was so held by 
the court below and the findings men- 
tioned above were recorded, It may be 
true tha} the consequence of the order 
passed under S, 33 of the Act in favour 
of the appellant who desires to chal- 
lenge the validity of the existence of the 
agreement render the reference com- 
pletely withdrawn from the decision of 
the arbitrators. Mr. Frasad failed to dif- ' 
ferentiate between the cases where a 
decision as rendered under S, 33 of the 
Act declaring the arbitration agreement 
itself as invalid, and the cases falling 
under cl. (i) of sub-sec, (1) of S. 39 of 
the Act, where the court passes an order 
Superseding the arbitration, 


In a case not falling under the mis- 
chief of S. 33. the arbitration agreement 
may remain valid put its enforcibility 
is superseded by an order of the eourt 
passed either under S, 19 or 25 of the 
Act or any other provision which we 
have noticed just above. The basic and 
fundamenta] difference, therefore, þe- 
tween an order passed under S, 33 and 
the above provisions, Ss. 19 and 25 of 
the Act, is tha; an order passed under 
S. 33 of the Act makes the arbitration 
agreement itself non-existent. The fact 
that an order passed under S. 33 is not 
appealable, was not seriously contested 
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{before us and suffice it may in this re- 
gard to refer to a Bench decision of this 
Court in the case of Basant Lal v. 
Surendra Prasad {AIR 1957 Pat 417) 
where it was clearly laig down that no 
appeal lies against an order passeä on 
an application under S, 33 of the Act, 


8. Mr, Prasad then contended tha: in 
any view of the matter, he may be per- 
mitted to argue this appeal as revision 
as was done in the ease of Abdu] Karim 
v. Mst. Maniram (AIR 1954 Pat §). We, 
accordingly allowed his prayer. Gn this 
count he made two arguments. Firstly 
that the respondeny should have taken 
this point on the earlier occasion and 
that he having failed to take the ob- 
fection on the first oecasion ie, when 
the proceeding under S. 20 of the Act 
was taken, it was barred by the prin- 
ciple .of constructive res judicata and 
that the court below has -misdirected 
itself in coming to the conclusion that 
the insurance policy was vitiated on ac- 
count ef suppression of facts, 


% We are afraid, neither of the 
points have got any substance, So far as 
the first point is concerned, the trial 
court ‘thas itself held that the application 
was not hit by the principles of con- 


structive res judicata. The second 
point obvieusly embraces appreciation 
ef question of facts and ‘hearing the 


matter as the revisional jurisdiction, it 
ig not open to us to examine ql] those 
facts and circumstances which the trial 
cour; found in regard to the practising 
ef fraud, 


10. We would, accordingly, held that 
he preliminary objection taken by Mr. 
Chattopadhya, counse] fer the respon- 
dent must succeed and ghe revision must 
fail. We accordingly. dismiss the ap- 
peal. But, in the facts and circumstan- 
ces of the case, the parties shall bear 


their own costa. 
Appeal dismissed, 


State v. Mansoor Alam Khan 


ALB. 


AIR 1983 PATNA $ 
B. P. JHA, J. 
State of Bihar and others, Petitioners 
v. Mansoor Alam Khan and another, 
Opposite Parties, 


Civil Revn. No. 1134 af 1988, B/- 26-3- 
4982." 


{A) Civil P. C, {5 of 1908), S. 415 — 
failure of appellate court to grant suffi- 
tient time to appellant to pay deficit 
tourt-fee — Held, appellate cour; did 
@of exercise jurisdiction vested in it and 
acied with material irregularity — 
Order dismissing appeal se; aside, 

(Paras 3, 8) 

{B) Civil P. C, ( of 1908), Ss, 115 and 
2 {b) — Order dismissing appeal for de- 
fault for non-payment of deficit court- 
fee — Order is not appealable — Re- 
mely is by way of revision. 


An order dismissing appeal fer default 
for non-payment of court-fee is nor a 
decree under S. 2 fb) of the Gode. ft is 
ast appealable. The only remedy is 


by filing a tivi] revision as fhe dismissal | 


for default of an appeal falls within the 
purview of a decision of a tase. 

: _ {Para 8) 
Cases Referred: Chronological Paras 
ATR 1922 Paina 281 § 


S. P. Shukla {Gevt, pleader No. 2) and 
B. K. Singh Chauhan, Jr. Counsel to 
Govt. Pleader No. 2 for the State: Braj 
Kishore Narain, for Qpposite Parties. 

ORDER :— This civil revision peti- 
tion arises out of an order dated 
49th April, 1980, By this order, the ap- 
peliate court dismissed the appeal, 


2 The State of Bihar was the ap- 
pellant before the court below. The 
State had te deposit the court-fee, The 
petitioner sent several telegrams as weil 
as special messengers to send the deficit 
eourt-fee. but it was not sent within 
time. The coum below gave time on 
2ist Mar 1980 and Sth April, 1980 for 
depositing the deficit court-fee. ft ap- 
pears that the total time granted by the 
ppurt below was less than a month. 


On 19th April, 1989, the court dismissed ` 


the appeal for non-payment of court- 
fees, 


*Acainst order of G, M. Konandi, Dist, 
Sudge, Darbhanga, Dj- 19-4-1989. 
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3. It is a matter of ordinary common- 
sense that the State pakes at least one 
month's time im depositing couri-fee. 
The- amount ef defici court-fee was 
Rs, 1272.40 paise, as it appears from the 
order-sheet dated i0th Mar. 1980. This 
was not a smal} amount, Neither he 
Governmen; Pleader nor the District 
Magistrate could have paid this amount 
from his own pocket. For that purpose. 
sanction is required to be obtained. The 
State took sufficient steps in informing 
the authorities for depositing the court- 
fee, but unfortunately. the amount could 
not be made available for filing the de- 
ficit court-fee stamp Even the pri- 
vate litiganis are granted time ai 
least for one month for depositing the 
deficit court-fee I do not understand 
as to why the cour; was so strict in nol 
granting time for filing the deficit court- 
fee stamp to the State. No doubt ¢he 
State and the private parties both stand 
on the same footing If a private party 
is granted sufficient time to file the de- 
ficit court-fee stamp, the State should 
also be granted sufficient time for filing 
the deficit court-fee stamp which has 
not been dene. in the present case E 
therefore, hold that the court below did 
not exercise the jurisdiction vested in it 
by law. and it acted with materia] irre- 
gularity and not in accordance with the 
practice prevalent in the civi} courts, 


4. learned Counsel] for the oppasite 
party contends that the order amounts 
to rejection of the memorandum of ap- 
peal and, as such, it is appealable. In 
this connection, æ reference was made 
to S. 2 (2) of the Code of Civil Procedure 
(hereinafter referred to as ‘the Code’) 
which runs as follows : 

“2. Definitions, — In this Act, unless 
there is anything repugnant in the sub- 
fect or context,— 

XX XX XE XX 

(2) ‘decree’ meang the formal expres- 
sion of an adjudication which, so far as 
regards the Court expressing it, con- 
clusively determines the rights of the 
parties with regard +o all or any of the 
matters im controversy in the suit and 
may pe either preliminary or final 

It shall be deemeg +0 include the re 
fection of a plain and the determination 
of any question within Section 144, but 
shall not include— 

(a). any adjudication from which an 
appeal lies as an ae from att aae 
or ; 
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(bf any order of dismissak for đe- 
fawi ii Bd 

5. On a perusal of clause (bJ, it is 


clear that the ordey of dismissal for 
default will not. be included as a decree. 
There is no provision in the Code fer 
rejecting a memorandum of appeal. In 
the present case, the appeal in the court 
below had heen numbered as Title Ap- 
peal No, 10 of 1980. It appears from 
the order dated 28th Feb, 1980, tha; the 
appeal was registered. If it is so there 
was a valid appeaj preferred by the 
State of Bihar hefere the lower appel- 
late Court. It aise appears from the 
order dated 19th April, 1930 that the 
appeal was dismissed fer default for 
non-paymen; of court-fee If it is se, 
then F shal} hold that it is net a_rejec- 
tion ef the memerandum. of appeal. 
rather it is an order ef dismissa} for 
default. 


@ Learned Counsey fer the opposite 
party has cited a decision of this Court 
in Suraj Pal Pandey v Utti Pandey 
(AIR 1922 Patna 281), The facts of that 
case were tha; the appeal was dismis- 
sed for default. Thereafter, +he lower 
appellate court restored the appeal 
withou, having served any notice upon 
the respondents. The appellate court 
re-admitteg the appeal: under Order 41, 
Rule tg of the Cede, ‘Theip Lordships 
were of opinion that such a dismissal 
will net come within the purview of 
O. 41, R. 19 of the Code. Their Lord- 
Ships were of opinion that the restera- 
tiom of appeal under O. 41, R. 19 of the 
Code were not in accordance with law, 
and, therefore, they allowed the appeal 
and restored the decree of the Munsif. 
While discussing the case. their Lord- 
ships observed that the correct order 
would have been the rejection of me- 
morandum of appeal. In my opinion, 
this observation of their Lordships is 
obiter dicta, That question was not 
for decision before their Lordships, The 
question for decision before their Lord- 
ships was whether the rejection of ap- 
pea] under O. 41, R. 19 of the Code was 
in accordance with Jaw or not? They 
were not concerned aS to whether the 
impugned order amounted. te the re- 
jection of the memorandum of appeal or 
net, I, therefore, hold that that portion 
of the order is. obiter dicta and they 
were not required. +e give an opinion 
on that point, 
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7. I-am of the view that there is no 
provision for rejeclion of the memoran- 
dum of appea] under O. 41, of the Code. 
Under O. 41; R. 19 of the Code, the pro- 
vision is that an appeal may be readmit- 
ted provided the appeal is dismissed 
under R. 11 (2) or R. 17 or R, 18 of the 
Code. If an appeal is registered, then 
the appeal is required to be dismissed 
and not the memorandum of appeal. 


8. I. therefore, hold that it is a case 
where the appeal was dismissed for de- 
fault for non-payment of court-fee, If 
it is. so, then it is not a decree under 
S. 2 (b) of the Code. I; is not appeal- 
able, The only remedy is by filing a civil 
revision as the dismissal fop default of an 
appeal] falls within the purview of a 
decision of a case. I, therefore, hold 
that the civil revision lies. If the civil 
revision lies, then this Court can inter- 
fere with the order if ¢the court below 
has acted with materia] irregularity or 
fits order is tainted with jurisdictional 
illegality. I hold that the cour; below 
acted in exercise of its jurisdiction 
vested in it by law illegally or with 
material irregularity. I, therefore, set 
aside the order dated 19th April 1980. 


9. In the result, the petition is allow- 
ed and the order dated 19th April, 1980 
is set aside and the case is remitted to 
the court below to proceed in accordance 
with law after the payment of court-fee 
by the State within one month from 
today. The parties shall bear their own 
costs 

Petition allowed. 
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X. B. N. SINGH, C. J. AND 
P. S. SAHAY, J. 


Nawal Kishore Prasad Sinha and 
etc, Petitioners vy, State of Bihar and 
others, Respondents. 


Civil Writ Jurn, Cases 
417 of 1981. D/- 3-3-1982. 


(A) Bihar and Orissa (Co-operative 
Secieties Act (6 of 1935). S. 14 (2) — 
Annual genera] meeting of Bank for 
election of Directors and office-bearers 
— Stay order passed by High Court in 
a writ petition — Meeting held. after 
stay order — Meeting must be non est. 
(Constitution of India, Art, 226), 


1z/JZ/E161/82/PGS/SSG—H 


Nos. 320 and 


Nawal Kishore Prasad Sinha v., State 


ALR. 


Where the annual general meeting 
of the Bank for election of Board of 
Directors and also the office-bearers was 
held in complete ignorance of the stay 
order passed by the High Court in a 
writ petition, such meeting held after 
the stay order must be said to be non 
est. Even if it was assumed for a mo- 
ment that the stay order was no; com- 
municated to the persons concerned, the 
cour; would be doing justice between 
the parties by setting aside the election 
held in the said meeting. The fact that 
the writ petition in which the stay order 
was passed, was jater on withdrawn 
wil] not make any difference so far as 
the impact of the stay order was con- 


cerned, because the writ petition was 
pending when the aforesaid meeting 
was held. (Para 7) 


(B) Bihar & Orissa Co-operative So- 
cieties Act (6 of 1935), S. 14 (2) — An- 
nua] genera] meeting of Bank for elec- 
tion of Directors and office-bearers — 
Stay order passed by High Court — 
Meeting held after stay order — Meet- 
ing not held in good faith — Without 
initiating, proceeding for contempt, High 
Court can quash proceedings (of meet- 
ing) — ( (i) Contempt of Courts Act (70 
of 1971), S. 14; (ii) Constitution of India, 
Art. 226). 

Where the annual general meeting 
of the Bank for election of Board of 
Directors and also office-bearers was 
held in complete ignorance of the stay 
order passed by the High Court in a 
writ petition, the meeting could not 
be said to have been held in good faith. 
That may be a good defence in case a 


proceeding is started under the Con- 
tempt of Courts Act. Case law discus- 
sed, (Para 8) 


The question of committal or non-com- 
mittal under the Contempt of Courts 
Act is one of the discretion of the Court 
and can be exercised when the High 
Court is fully satisfied that there has 
been deliberate attempt to flout the 
(stay) order of the High Court. That 
will depend on the facts of each case, 
the nature of the order and the act 
complained of, But without initiating 
a proceeding for contempt, the High 
Court can quash any order or proceed- 
ings (of the meeting) done in disregard 
of such orders which may also tanta- 
mount to contempt. It is very difficult 
to accept this extreme proposition. that 
the acts done in defiance. of Courts 


Y 
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order can only be dealt with under the 
Contempt of Courts Act where- acom- 
plete machinery is provided for, and in 
no’ other manner, The Act does not 
put any bar. (Para 8) 

(C) Bihar & Orissa Co-operative So- 
cieties Act (6 of 1935). S. 10 — Order 
of appointment of special] officers for 
interim period by Registrar — Such 


powers vested on Registrar by provisions . 


of Act — Order cannot be assailed in 
wri; petition, (Constitution of India, Art. 
226). (Para 9) 


(D) Bihar & Orissa Co-operative So- 
cieties Act (6 of 1935), S. 10 — Annual 
general meeting of Bank for election of 
Directors and office-bearers — Stay 
order passed by High Court — Issuance 
of directions by Minister to Registrar 


. in view of stay order — Order of ap- 


raat 


pointmen; of special officer for interim 
period passed by Registrar on such 
direction — Order could not be illegal 


and without jurisdiction, (Constitution 
of India, Art, 225). (Para 9) 
Cases Referred: Chronologica] Paras 


AIR 1979 SC 1725:1979 Tax LR ga 
AIR 1974 SC 1471: 1974 Cri LJ 1054 
? 


AIR 1974 Orissa 1 (FB) 8 
AIR 1969 Orissa 195 8 
(1968) 2 QB 913: (1968) 2 WLR 737: 
(1968) 1 All ER 963, P. A. Thomas 

and Company v. Mound 8 
AIR 1967 SC 1386 5, 7 
(1887) ILR 9 All 497:7 All WN 107 8 


Balbhadrg Prasad Singh, Kaushal 
Kumar, Kamlapati Singh, Rana Rabin- 
dra Kumar Singh and Ishwari Singh. 
for Petitioners. K. P. Verma, Advocate 
General, R. P, Sinha ‘Rajesh’ J. C., Indu 
Shekhar Prasad Sinha, Yogesh Chandra 
Verma, Ajayendu Bose and R, N. Roy, 
Jr. Counsel to Advocate General, for Re- 
spondents. 


P. S. SAHAY, J.:— Both these app- 


lications have been heard together and 
will be governed by this common 
judgment, In these applications prayer 
has been made to quash the order of 
the Registrar, Co-operative Societies 
who, in exercise of powers conferred 
under S. 14 (2) of the Bihar and Orissa 
Co-operative Societies Act, 1935 (here- 
inafter referred to as the Act), has held 
that.in view of stay order the term of 
the Board: of Directors of the Bank has 
come to an end and the Board stand su- 
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perseded with effect. from 1-1-1981, Ir 
the meantime special” officers were’ ap- 
pointed for four months to look after the 
affairs of the Society and election was 
to be held on or before 30-4-1981. The 
aforesaid order is Annexure 1 in C. W. 
J. C. 320 of 1981 and Annexure-g in the 
other writ- application, 


2. In order +0 appreciate the points 
it will be necessary to state some facts 


. which is mentioned from C. W. J. C. 


417 of 1981 which has been filed by the 
Secretary, Board of Directors and 
Patliputra Central Co-operative Bank 
Ltd, (hereinafter referred to as the 
Bank), C. W. J. C. 320 of 1981 has 
been filed by one of the Directors of 
Bank, The last annua] general meeting 
of the Bank was held on 28-9-1977 and 
Directors were elected in the aforesaid 
meeting, and their term was for three 
Co-operative years and this was to ex- 
pire on 30-6-1980. They were, however, 
to continue in office till the fresh elec- 
tion or six months whichever is earlier. 
The extended period of six months was 
to expire on 31-12-1980. The prelimi- 
nary general meeting of the Bank for 
the election of the delegates was held 
on two dates, 23-11-1980 and 24-11-1980, 
and 14-12-1980 was the date fixed for 
the annual general meeting for electing 
the Board of Directors for which notice 
was issued to the persons concerned, 
A copy of the same has been filed as 
Annexure-2 in C, W. J. C, 320 of 1981. 
On 2-12-1980 respondent No. 5 filed an 
application before the Joint Registrar 
pointing various irregularities in the 
preliminary general meeting held on 
the two aforesaid dates and that gave 
tise to dispute No, 17/1980. Intervener 
respondent No. 7. Dharmendra Prasad, 
on 11-12-1980 filed an application before 
the Minister, Co-operation, respondent 


. No. 3, which was registered as Election 


Dispute Case No, 30 of 1980 and it was 
adjourned to the nex, day. The Minis- 
ter by his order dated 12-12-1980 stayed 
the meeting which was to be held on 
14-12-1980, a copy of the order is filed 
herewith and marked Annexure-3. The 
annual general meeting of the Bank was 
again adjourned to 30-12-1980 vide An- 
nexure-4 for electing the office bearers. 
On 23-12-1980 one Rajeshwar Singh, 
one of the members of the Society, filed 
an application in this Court which was 
registered as C.W.J.C. No 3235 of 1980 
and it was adjourned to §-1-1981 ° and 
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it was ordered that.in the mean time no 
election should be held: a copy of the 
order is Annexure-9. On 27-12-1980 re- 
spondent No. 3 in Election Dispute Case 
Ne. 30/1980 ordered that in view of the 
order passed by this Court on 23-12- 
1980 no election should be held: a copy 
of the order is Annexure-C in the 
counter-affidavit filed by intervener re- 
spondent No. 7% The annual general 
meeting of the Bank was held on 30-12- 
1986 in which Board of Directors were 
elected and also the office bearers, a 
copy of the proceeding is filed herewith 
and marked Annexure-5. On the fol- 
lowing day (31-12-1980) copies of the 
proceedings of the meeting were sent to 
Registrar and others concerned and ov 
the same day the meeting of the newly 
elected member of the Board of Directors 
was held in which some business was alse 
transacted: a copy of the proceeding has 
been filed as  Annexure-€. Another 
meeting was also held on 5-1-1981, An- 
nexure-7, It is stated that the petition- 
ers in C. W., J. C. 417 of 1981 weni ic 
the office and learn; that special officers 
have been appointed on 10-1-1981. Be- 
ing aggrieved by the aforesaid order the 
petitioners have moved this Court for 
quashing Annexure-1 and Annexure-? 
in ¢he two applications, 


3. €. W. J, C. 32C of 1981 was placed 
for admission on 2-2-1981 the operation 
of the order contained in Annexure-1 
was stayed. Dharmendra Prasad filed 
an application for being impleaded as 
intervener respondent No, 7 and this 
Court by its order dated 21-4-1981 ab 
lowed the prayer. A petition was also 
filed on his behalf for vacating the order 
of stay and it was ordered on 5-5-1981 


that the main application itself should 
be heard. 
4. Counter-affidavits by respondent 


No, 7 and on behalf of respondents 1 to 
5 have been filed in C. W. J. C. 320 of 
1981 and also the reply to the counter- 
affidavit and he rejoinder thereto by 
the petitioner. But no counter-affidavit 
has been filed in C. W. J. C. 417 of 1981. 


5. Mr. Balbhadra Prasad Singh, 
learned cOunse] appearing for the peti- 
tioners, has submitted that under the 
scheme of ‘the Ac; read with the ordi- 
nance the Minister had no power to 
issue directions te the Registrar and, 
therefore, the orders. passed on 10-1-1981 
was wholly without jurisdiction, He has 
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furthey; submitted that he stay order 
passed by this court: on 23-19-1980 
could not operate te the prejudice as 
the elected delegates who had actually 
participated in the meeting on 30-12- 
1980 without having any knowledge of 
the aforesaid order, Lasily, it has been 
submitted that the order of the High 
Court was not in the nature of the in- 
junction and it was just a wish of the 
High Cour; that no meeting should be 
held and even if there has been a viola- 
tion of the order that could þe dealt 
with under the provisions of the Con- 
tempt of Courts Act. 1976 where a com- 
plete machinery was provided for. 
Learned Advocate-General, appearing 
on behalf of the State and respondent 
No. 3, has submitted tha; the meeting 
held after the stay order passed by this 
Court must be held to- be non est, He 
has further submitted that the order 
of the Cour; was communicated to the 
Executive Officer and that will amount 
to sufficient notice to al} the members 
and no individual notice was necessary. 
Regarding the nature of the order he 
has urged tha; a complete ban was put 
on the meeting and no other interpreta- 
tion in this regard was wossible, Sri 
Indy Shekhar Prasad Sinha, learned 
counsel] appearing on behalf of the in- 
tervener respondent No. 7, has support- 
ed the stand taken by the learned Ad- 
vocate Genera] and has submitted that 
the Executive Officer of the Bank after 
having learnt about the order of this 
Court had informed al] the persons con~ 
cerned and in support of his contention 
has relied on his counter-affidavit. An- 
nexure-D, Ii has further been urged 
by him that even if the election was 
held on 30-12-1986 it was void and in 
Support of his contention thas relied on 
the decision of Mulraj y. Murti Raghu- 
nathji Maharaj (AIR 1967 SC 1386). 
Mr. Bose appearing on behalf of the 
Bank has submitted tha; the Registrar 
had no power to pass the order as con- 
tained in Annexures 1 and 8 in the two 
applications because he had acted under 
the directions of the Minister who had 
no Such powers under S. 654 of the 
Act. Further he has submitted that now , 
that the election head taken place the 
remedy of the aggrieved person is to file 
an application under S 48 of the Act 
and cannot get any relief by this Court. 


& From the facts mentioned in the 
application ang- . the _,counter-affidavit 
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filed on behalf of the respondents it is 
Clear that the last annual general meet- 
ing of the Bank was held on 18-9-1977 
and the term of the Board of Directors, 
which is three co-operative years, ex- 
pired on 30-6-1980. Under S. 14 (4) of 
the Act i¢ could continue for six months 
which expired on 31-12-1980 or til) the 
New election whichever is earlier. The 
relevant portions of Ss. 14 (3) and 14 (4) 
may be usefully quoted. 

"14. (3) Notwithstanding anything con- 
tained in the rules or the bye-laws of a 
registered society, the term of the mem- 
bers and the office-bearers of the manag- 
ing committee of a registereg society 
shal] be three co-operative years, and 
they shal] continue te hold office after 
expiry of their term till, the elections 
are held or for six months from the 
close of the co-operative year, which- 
ever is earlier, 


(4) If, for any reason. elections are 
not held within the said period after ex- 
piry of the term of the members and the 
Office bearers of the managing commit- 
tee, the committee shall be deemed to 
have been superseded with effec, from 
the said date within the meaning of sec- 
tion 41, and thereafter the ‘business 
of the society shall be carried on in the 
manner provided by the section, 


Provided that irrespective of the date 
when the election is so held, ¢he term 
of the members and the office bearers of 
the managing committee shal] be deem- 
ed to have commenced from the begin- 
ning of the co-operative year in which 
fhe elections are held: 

(Rest of the provisions are not neces- 
sary for this case.) 

Section 41 (1) of the Act deals with 
the supersession of the managing com- 
mittee and S. 41 (2) deals with the in- 
terim arrangement during the period of 
Said supersession and reads as follows. 


“41. Supersession of managing com- 
mittee— (1) If, in the opinion of the 
Registrar, the managing committee of 
any registered society is mismanaging 
the affairs of the society. he may, by 
order in writing after giving the manag- 
ing committee an opportunity to state its 
objections if any, dissolve for any period 
not exceeding six months the managing 
committee and order. tha; all or any of 
its members shal] be disqualified from 
being elected tg the managing commit- 
gee of the geciety for a period to be 
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Specified in the order nof exceeding 
three years: 

Provided that the Registrar may from 
time to time extend the period specified 
in such order for further periods not 
exceeding one year at a time, and not 
exceeding in the aggregate, two years. 

Every order of the Registrar under this 
sub-section shall state the reasons for 
which it is made and shaj be communi- 
cated by registered post to the register- 
ed society concerned, 


(2) When a managing committee is 
dissolved under sub-sec (1), the Regis- 
trar shall appoin; person or persons on 
Such remuneration, if any, as he may 
tix. tọ carry on the business of the 
society, and such person or persons 
Shalit subject to any direction issued by 
the Registrar from time to time. ex. 
ercise al] the powers and perform ajl the 
duties which may under this Act, the 
rules and the bye-laws, be exercised 
or performed by the managing commit- 
tee or any officer of the society”, 
Reading the aforesaid provisions it is 
thus clear that if no new office bearers 
would have been elected before 31-12- 
1980 then the term of the old office bear- 
ers Came to an end and Bank shal] be 


‘deemed to be superseded with effect 


from 1-1-1981. The main controversy 
between the parties is regarding the 
holding of the meeting. According to 
the petitioners, the meeting was validly 
held on 30-12-1989 and new office bear- 
ers were elected which is disputed by 
the respondents that no meeting was 
held, and could not have been held in 
view of the order passed by this Court 
on 23-12-1980. Annexure-9, followed by 
the order of the Minister on 27-12-1980 
in Election Dispute Case No, 30 of 1989. 
On a perusal of the order of the High 
Court respondent No, 3 gave the follow- 
ing direction to the Registrar, 

“The Registrar, Co-operative Societies, 
will make the necessary arrangements 
for management of the Bank as envisag- 
ed under S. 14 (4) of the Act. This 
is subject to any subsequent order pass- 


ed by the Hon'ble High Court in the 
writ petition. This disposes of the 
petition.” 


On the receipt of the aforesaid order 
the Registrar passed the impugned order 
on 10-1-1981 which is under challenge. 

7. Even if the meeting was held on 
36-12-1988 as alleged by the petitioners, 
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it was after the order of this Court on 
23-12-1980 which runs as follows: 


“Put up for admission on the 8th 
Jan, 1981 as prayed for on behalf of the 
State to enable learned counsel to obtain 
instructions, 


In the meantime, no election 
be held,” 
Our order is explicit and clear 
and we actually meant that no 
meeting should be held because the 
learned counse] appearing for the State 
wanted to take instructions in the mat- 
ter. The order was passed after we 
were, prima facie, satisfied that there 
were good grounds for staying the meet- 
ing. Mr. Singh has contended that it 
was a mere wish and not a command. 
It is difficult to accept this contention 
if we really meant +o leave the matter 
to the discretion of the parties concern- 
ed then we would have refrained from 
Saying anything regarding the holding 
of the meeting, No doubt. C. W. J. C. 
3235 of 1980, in which the stay order 
was passed, was withdrawn. That, in 
my opinion, will not make any differ- 
ence so far the impact of our order 
is concerned, That petition was pend- 
ing on the day when the meeting was 
held. Reliance has also been placed in 
the case of Commr. of Income-tax (Cen- 
tral) Calcutta v. B. N. Bhattacharjee 
(AIR 1979 SC 1725) where an appeal 
filed by the Revenue was withdrawn on 
certain conditions given by the assessee 
and it was held tha: even if proceeding 
was withdrawn settlement could be ar- 
rived at between the parties under the 
provisions of he I.-T, Act. I fail to 
understand how this decision help the 
petitioner and is not, at all, relevant 
for the points in issue. Withdrawal] of 
a case at a later stage, in my opinion, 
will not obliterate the interim order 
passed earlier. It has been rightly con- 
tended on behalf of the learned Advo- 
cate-Genera] and Shri Indu Shekhar 
Prasad Sinha thay the meeting held after 
the stay order passed by this Court must 
be held to be non est. In the case of 
Mulraj v, Murti Raghunathji Maharaj 
(AIR 1967 SC 1386) (supra) a distinction 
between injunction and stay order has 
been very clearly explained. In mat- 
ters of stay it will be effected from the 
time it is known to persons concerned, 
But any action taken in ignorance of 
‘such ‘order can be rectified if it has 
caused ‘injustice to:-any party, By set- 


should 
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ting aside the election held on 30-12- 
1980 we will be doing justice between 
the parties, even if it may be assumed 
for a moment that this order was not 
communicated to the persons concern- 
ed. In the case of Nawabkhan Abbas- 
khan v, State of Gujarat, (AIR 1974 SC 
1471) an order of externment was pass- 
ed and a case was lodged in which the 
accused was acquitted by the tria] court 
and the State preferred an appeal which 
was pending. In the meantime the 
order of externment was quashed by 
the High Court under Art, 226 of the 
Constitution during the pendency of the 
crimina] trial. A poin; was raised in 
appeal] against acquittal] that since the 
proceeding had been quashed and had 
become void ab initio there was no quit 
order in law and there was no offence. 
It was observed that an order which is 
void may be directly and collaterally 
challenged in legal proceedings. “An 
order is null and void if the statute 
clothing the administrative tribuna] with 
power, conditions it with the obligation 
to hear, expressly or by implication. 
Therefore, if a competent court ‘holds 
the order to be invalid or sets it aside 
it operates from nativity i. e, the impugn- 
ed Act or order was never valid. As 
stated in American Jurisprudence, Vol. 
XXXVIII, page 504 “as ac} done in vio- 
lation of injunction, even nullified, is to 
be deemed ineffectua] and unavailable 
as to the purpose intended as though it 
had nop been done”. It may also be 
mentioned that in the counter-affidavit 
filed by respondent No. 7 it has been 
Stated that information regarding the 
order of stay passed by this Court was 
given to the persons concerned by the 
executive officers and in this connection 
Annexure-D has been relied upon which 
is dated 29-12-1980. On the face of this 
document it is very difficult to accept 
that meeting was held on 30-12-1980 
in complete ignorance of the stay pass- 
ed by this Court. Be that as it may, 
any meeting held after the order passed 
by us has to be completely ignored and 
the case law, referred to above, fully 
supports the Respondents, da 


8. Now I take up the submissions of 
Mr, Singh that even if there was a 
violation of the order, action has to be 
taken under the Contempt of Courts Act, 
‘1971 which is a self contained Act and 
procedure has been laid: down for viola- 
tion of such orders which may amount 
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to civil or criminal contempt. The in- 
herent power’ of the High Court — the 
argument continues ~— puts a limit on 
the powers by requiring a tria] of the 
issue and enjoins that no sentence can 
be imposed, unless the Court is satis- 
fied that the contemp; is of such a 
nature that it substantially interferes or 
tends substantially to interfere with the 
due course of justice, And in this con- 
nection reliance has been placed on 
some decisions which I will discuss later 
but a; the very outset I must say the 
argument is wholly misconceived. The 
question of committal or non-committal 
under the Contempt of Courts Ac is 
one of the discretion of the Court and 
can be exercised when ‘this Cour; is 
fully satisfied that there has been deli- 
berate attempt to flout the order of this 
Court. That will depend on the facts 
of each case, the nature of the order and 
the act complained of. But without in- 
itiating a proceeding for contemp; this 
Court can quash any order or proceed- 
ing done in disregard of such orders 
which may alSo tantamount to contempt. 
Jt is very difficult to accept this ex- 
treme proposition that the acts done in 
defiance of Court’s order can only be 
dealt with under the Contempt of 
Courts Act where a complete machi- 
nery is provided for, and in no other 
manner, The Act does not pu; any bar. 
By accepting this proposition this Court 
will have to, completely, ignore the 
illegal acts of the subordinate authori- 


- ties and, I may hasten to add, this will 


lead to dangerous results, This Court, 
when confronted with such situation, 
has to exercise its power conferred 


under the Constitution and pass neces- 
sary orders to undo the wrong and to 
do justice between the parties, In the 
case of P. A. Thomas and Company v. 
Mould, ( (1968) 2 QB 918) an order of 
injunction was passed and defendants 
restrained from divulging confidential 
informations, It was argued that in 
order to have a clear direction by the 
Court the plaintiff must allege, in clear 
terms, what he alleged to be confidential 
which he sought to be protected and if 
jt was not done even if there was a 
violation plaintiff could not complain 
because of the vagueness created by 
him, But, in the instant case nothing 
was suppressed. before this Court when 
the interim. order. was passed by this 
Court and,‘ therefore, that decision does 
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not help the petitioners, In the case of 
Delhi and London Bank Ltd. vy. Ram 
Narain (1887 ILR 9 AN 497) there was 
a money decree and certain properties 
were attached and the Bank by virtue 
of another decree, got the properties 
The decree-holder 
objected that the Bank had no claim 
over the properties which were attached 
by him and that was allowed, A suit 
was brought by the Bank against Ram 
Narain, the decree~holder, in which it 
was held by +¢he tria] court that after 
injunction no transfer of property could 
be made and, therefore, the Bank have 
no interest, The appeal was allowed 
and the matter went to the High Court 
where it was held that the subsequent 
mortgage and auction thereto was ille- 
gal and void and for the breach of the 
injunction, if any, a separate procedure 
had been laid down. In this case for 
the breach of the order of this Court 
proceedings can be taken under the Con- 
tempt of Court’s Act also and this Court 
in exercise of its powers, is competent 
to set aside anything done in violation 
of the order. Kusuma Devi v., Malati 
Bewa. (AIR 1969 Orissa 195) was 
a case relating to temporary injunction 
where property was sold and it was held 
that the sale was not nullity and viola- 
tion of the order can be dealt with 
under O, 39, R. 2 sub-cl. (3). That was 
a case under the Civil P, Œ. where 
a complete procedure has to be follow- 
ed and tha; cannot be applied to cases 
filed under writ jurisdiction. In a full 
bench case of the Orissa, B. K. Misra v. 
Chief Justice, Orissa High Court (AIR 
1974 Orissa 1) a departmental proceed- 
ing was started against q public servant 
against whom some charges were pend- 
ing before the Court. It was argued 
that the departmental proceeding 
amounted to contempt of Court. That 
argument was repelled by his Lordship 
and it was held that institution 
and constitution of disciplinary pro- 
ceeding in good faith did not obstruct 
or interfere with the course of justice 
in pending Court proceedings. The 
meeting which was held on 30-12-1980 
cannot. be said to be held in good faith 
and the members ignored the stay order 
passed by this Court, That may be a 
good defence, in case contemp; proceed- 
ing is started but actions taken by them 
in spite of the stay order, as I have said 
earlier, cannot . be. ignored or- overlook- 
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ed. Thus, argument of Mr, Singh on 
this point has to þe rejected. 


% The order of the Registrar ap- 
pointing the special officers for the in- 
f terim period also cannot be assailed. 
Such powers are vested on him by the 
provisions of the Ac; and he has rightly 
exercised the same. The action of re- 
spondent No. 3 in giving direction te 
him in view of the order passed by this 
Court also cannoy be said to be illegal 
{and without jurisdiction. A dispute was 
pending before him and, therefore, in 
my opinion, such directions can be given 
and has been rightiy given on the facts 
and circumstances of this case. Thus, 
on a careful consideration of the points 
raised in this application the petitioners, 
in my opinion, have not been able to 
make out a case for interference by this 
Court, 

10. Both the applications are, ac- 
cordingly, dismissed but, in the cir- 
cumstances of the case, there will be 
no order as to costs, The special offi- 
cers will now take necessary steps to 
hold the meeting of the Bank preferably 
within a periog of four months from 
today, 


K. B. N. SINGH, C. J.:— f agree, 
Applications dismissad, 
S 
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Shyamsundar Roy and others, Peti- 
tioners y, State of Bihar and others, 
Respondents, 


Civil Writ Jarn. Case Nos, 768 and 
610 of 1982 (R), D/- 27-7-1982. 


{A) Bihar and Orissa Motor Vehicles 
Taxation Act (2 of 1930), Ss. § and @ (TA) 
and Sch, 3 {as 
Finance Act 58 of 1982) — Imposition 
of additional sax by amendment of See- 
tion § and insertion of Sec. § (IA) and 
Sch, 3 — Not ultra vires legislative 
competence — Subject-matter comple- 
tely covered by entries 56 and 57 i» 
List 2-o0f Sch. 7 of Constitution, {Con- 
Stitution of Indig Sch, 7, List 2 Entries 
56 and 57; List 1, entry 97, List 3, entry 
35). 
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Imposition ef additional tax by 
amendment of Sec § and insertion of 
Sec. 6 (IA) and Sch 3 in the Taxation 
Act being fully covered by entries 56 
and 57 of List 2 of Sch. 7 of the Con- 
stitution, the impost cannot be .said to 
be ultra vires legislative competence of 
the State legislature. It is not a legisla- 
tion falling either unde; entry 97 of 
List 1 or entry 35 of List 2 of the Sche- 
dule, (Paras 8, 13) 

{B) Bihar and Orissa Motor Vehicles 
Taxation Act {2 of 1930), Sees. § and 
8 (IA) and Sch, 8 {as amended by Bihar 
Finance Act 58 of 1982) — Proposed 
additional tax under amended Sec. § and 
Sec. 6 (TA) and Sch. 3 — Not “unrea- 
sonable” within meaning of Art, 19 (1) 
— It is also not a restriction on trade or 
commerce under Art, 304 {b) of Consti- 
tition, (Constitution of India. Arti- 
cles 19 (1) and 304 (b).) 

As the estimated revenue for the year 
{1982-83 the tote] revenue through all 
sources insofar as Motor Vehicles are 
concerned proposed for an additional 
tax, is Rupees Thirty One Crores Three 
Lakhs while estimated expenditure over 
toads and bridges over non-plying area 
is shown as Rs, 27,17,24000 and over 
planned expenditure another sum of 
Rs, 2,10,42,000 bringing abou; a total 
estimated expenditure of Rs, 24,27,66,000 
and actually ip may not leave a gap 
of about Seven Crores of rupees as it 
may show, then, even assuming that 
about Seven Crores out of Rupees Thirty 
One Crores are being diverted for use 
of the Governmentaj functions of the 
State, by no stretch of imagination the 
proposed additional] tax can be said to 
be “unreasonable” within the meaning 
of Art, 19 (1) or “restriction on trade 
and commerce” under Art, 304 (b) of 
the Constitution. Case law discussed, 

{Para 9) 

(C) Bihar and Orissa Motor Vehicles 
Taxation Act (2 ~f 1930), Secs, 6, 6 (IA) 
and Sch. 3 {as amended by Bihar Fin- 
ance Act 1932) — Amended Sec, § or 
newly inserted Sec. § (IA) and Sch. 3 
— Not violative of Art, 14 on ground 
of comparison between incomparables 
or on ground of absence of procedural 
rules or absence of provision for 


‘machinery, (Constitution of India, Arti- 


ele 14). 

All Classifications made in Sec. 6 and 
Sec. § (IA) are on reasonable basis, that 
is insofar as motor bus operators are 
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concerned, it is based upon the seating 
capacity of the different transport vehi- 
cles, and insofar as public transport 
carriers are concerned, it is on the basis 
of tonnage or registered ‘laden weight 
tha, additiona] taxes have been levied. 
All persons coming within one group 
are to be similarly treated under the 
Statute, There is no comparison petween 
incomparables in consequence of amend- 
ment. It is, therefore, futile to invoke the 
principles of Art, 14 of the Constitution 
against the amended provisions, Insofar 
as the attack on it under the same head- 
ing that is, Art. 14, on the ground of 
lacking in the machinery or the pro- 
cedura] rules, it is too devoid of any merit, 
The provisions either of amended Sec. 6 
or the inserted Sec, 6 (LA) read with the 
Third Sch, in the 1930 Aci ex facie needs 
no particular machinery nor the absence 
of rules in any way leave any sort of 
confusion in the mind of anyone insofar 
as the quantum and processes of realisa- 
tion of such taxes are concerned. The 
third Schedule read with Sec. 6 (IA) as 
newly inserted or for that matter Sec. 6 
in its amended form, leaves no vague- 
ness in the provisions, (Para 10) 

(D) Bihar Finance Act (58 of 1982). 
Pre, — It is not violative of Art. 199. 
(Constitution of India, Art. 199), 

Since the Act deals with imposition, 
abolition, remission, alteration or regu- 
lation, it has been duly certified as such 
by the Speaker, President’s assent has 
been received on the Bill tha; is the end 
of the matter, insofar as challenge on 
ground of contravention of Ari, 199 of 
the Constitution is concerned. (Para 12) 

(E) Bihar and Orissa Motor Vehicles 
Taxation Act (2 of 1930), Pre, — Motor 
Vehicles Act (1939), Pre — Bihar and 
Orissa Act cannot ke said to be dead in 
consequence of passing of Central Act 
— There is ne conflict between the two 


Acts, (Para 13) 
Cases Referred: Chronological Paras 
AIR 1975 SC 583 6,9 
AIR 1975 SC 594: 1975 Tax LR 1371 9 


AIR 1974 SC 436: 1974 Tax LR 1691 9 
AIR 1972 SC 1804: 1972 Tax LR 1848 9 


AIR 1967 SC 1575 8. 9, 14 
AIR 1964 SC 925 6,9 
AIR 1962 SC 1406 6,9 
AIR 1961 SC 1471 6 
AIR 1961 SC 1480 6 


B. C. Ghosh, P, K. Sinha and D. K. 
Sarkar in CWJC No, 768 of 1982 (R) and 
Basudeo Prasad Nr. Singh and Miss 
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Indrani Chaudhary Gn CWJC No. 810 of 
1982 R) S. R. Sanyal and S. B. Sinha 
Amicus Curiae, fop Petitioners: R. B. 
Mahto, Addi. Advocate-General, T, 
Bedra, Govt. Pleader No. 2 and V. P. 
Singh Jr. Counsel to Govt, Pleader and 
5. K. Sinha, Jr. Counsel to Advocate- 
General, for the State in both the eases, 


ORDER :— In these two applications 
under Arts, 226 and 277 of the Constitu- 
tion the only question involved is as to 
whether Sec. 30 as welt as the Third 
Sch. of the Bihar Finance Act, 1982, 
(Bihar Act 58 of 1982) (hereinafter refer- 
red to as ‘the 1982 Act’), is a valid piece 
of legislation cr is ulérg vires the vari- 
ous Constitutional provisions? 

2. In the iwe applications, the petis 
tioners are operators of motor vehicles 
of differen, types which have been pur- 
ported to be subject te he taxed’ under 
the impugned Act. One of the petitioners 
in CWJC 768 of 1982 R (namely petitioner 
Ne. 3 thereof), is the New Chhotanagpur 
Bus Oweners Ass@ciation a registered 
Association of some of such operators, 
We may make it plain at this very stage 
that no controversia] question of fact is 
involved in these writ applications and 
we have to tes; the legality or other- 
wise of the 1982 Act with reference to 
facis which were on record before us 
until pefore the hearing was concluded. 
This we have indicated a; the outset on 
account of the fact thai when the final 
hearing of C.W.J.C. 810 of 1982 (R) 
was concluded and the judgment de- 
ferred to today, Mr, Busudeo Prasad, 
learned counse] appearing in support of 
that writ application, has fled a supple- 
mentary affidavit by way of, we should 
say, a rejoinder ic the counter-affidavit 
filed on behalf of the State, which we 
have refused to entertain especially þe- 
cause the State would have no opportu- 
nity to controver; any of the new facts 
sought to be brought on record by way 
of such belated supplementary affidavit 
and/or rejoinder, apar; from the depre- 
cable practice being sought tc be follow- 
ed by filing supplementary affidavit/re- 
joinder after the close of arguments, 
Therefore, we proceed upon the facts. 
as they stcod in the petitions and the 
counter-affidavits filed on behalf of the 
State unti] before ¢he hearing of the 
case had begun, $ 

3. A short legislative ‘history: needs 
to be se; out here te show how. the im- 
pugned Act of 1982 has een brought 
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on the Statute Book, As far back as in 
the year 1930 the Bihar and Orissa 
Motor Vehicles Taxation Act 1930 (Act 
2 of 1930 hereinafter called the 1930 
Act) was enacted by the provincial 
legislators with the previous sanction of 
the Governor-General] under sub-s, (3) 
of Sec. 80A of the Government of India 
Act, 1915, The assent of the Govern- 
General to that Act was published in the 
Bihar and Orissa Gazette of the 3rd 
Sept. 1930. Sec, 6 of that Act provided 
for imposition of tax on Motor Vehicles 
in the then province of Bihar and Orissa. 
By Sec. 9 of that Act, a person was re- 
quired to pay additional tax on his 
motor vehicle if such a vehicle was al- 
tered in such a manner as to cause 
the vehicle to become one in respect of 
which a higher rate of tax is payable, 
Then came a Centra] Act being the 
Motor Vehicles Act, 1939 (Act 4 of 1939) 
(hereinafter referred to as ‘the 1939 
Act’) brought on the Statute Book to 
consolidate and amend the law relating 
to Motor Vehicles; Chap, III thereof 
laid down provisions for registration of 
Motor Vehicles in genera] and Chap. IV 
dealy with contro] of transport vehicles. 
Another State Act was passed in the 
year 1961 being the Bihar Taxation on 
Passengers and Goods (Carried by Public 
Service Motor Vehicles) Act, 1961 (Bihar 
Act 17 of 1961) (hereinafter referred te 
as ‘the 1961 Act’). This Ac} received the 
assent of the President on the 23rd Sept. 
1961, and the assen was first published 
in the Bihar Gazette (Extraordinary 
issue) on the 25th Sept. 1961. Sec, 3 of 
this Act levied a tax on al] passengers 
and goods carried by a public service 
motor vehicle at the prescribed rates of 
fares and freights payable to the owner 
of such vehicle. Sub-sec, (3) of Sec. 3 
further provided for shifting of expenses 
of tax to the passengers and the 
owners of the goods which were sought 
to be transported but the mode of pay- 
ment was by recovery from the Motor 
Vehicles Operators who used to carry 
passengers and goods, The 1982 Act, in- 
ter alia, repealed the 1961 Act. The 
Finance Act, 1982, as a whole amended, 
repealed substituted and otherwise dealt 
with quite a number of State Acts. For 
instance, the Bihar Cess Ordinance, 
1982, was converted into an Act after 
amending its provisions. The 1961 Act 
was repealed, Bihar Finance Act, 1981 
(Bihar Act 5 of 1981), Bihar Health Cess 
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Act, 1977 (Bihar Act 22 of 
1977), Bihar Agriculturists Act, 
1955 (Act 8 of 1955) Chota- 


nagpur Tenancy Act, 1908 (Bengal Act 6 
of 1908), Santha] Parganas Tenancy (Sup- 
plementary Provisions) Act, 1949 (Bihar 
Act 14 of 1949). Bihar Entertainment 
Tax Act, 1948 (Bihar Act 35 of 1948), 
The Cess Act, 1880 (Bengal Act 9 of 
1880) and Bihar and Orissg Motor Vehi- 
cles Taxation Act, 1930 (Bihar Act 2 of 
1930) were amended, We are called upon 
in these cases to test the validity of 
only that part of the Act by which 1961 
Act having been repealed additional 
taxes have been sought to be levied by 
amending the 1930 Act, That is specifi- 
cally done by Sec, 30 of the 1982 Act by 
which Sec, 6 of 1930 Act ‘thas been 
amended and Sec. 6 (IA) read with the 
Third Schedule to it has been inserted. 


4. In a nutshell, there ig no contro- 
versy with regard to the fact that the 
practica] effec} by bringing about this 
piece of legislation is the complete re- 
peal of 1961 Act and imposition of ad- 
ditional taxes by amendmen; of Sec. 6 
of the 1930 Act and insertion of Sec- 
tion 6(IA) in that very Act, Under some 
misapprehension, the validity of 1982 
Act was also challenged in the writ 
petitions by the learned counsel for the 
different parties in that no previous as- 
sent of the President having been taken, 
this piece of legislation should be struck 
down as being ultra vires on that 
ground alone. As we have stated there 
was some misapprehension on account 
of which this poin; had been taken in 
the writ petitions and argued at the Bar. 
When it was brough+ to the notice of 
the learned counse] of the petitioners 
that this Ac; had already received pre- 
vious asseny of the President on the 27th 
April, 1982, before being published in 
the Bihar Gazette (Extraordinary issue) 
on the 30th April, 1982, this submission 
was fairly. withdrawn, It is worthwhile 
to mention here +hat although the Pre- 
sidentia] assent.was received on the 27th 
April 1982 and the Act was officially 
notified on the 30th April, 1982, it ‘has 
been deemed to be effective from the 
ist April 1982, in retrospective nature 
and the taxation provision has rightly not 
been challenged on that ground. 

5. Quite a number of points have 
been raised at the Bar by Mr. B. C. 
Ghosh appearing for the petitioners in 
C. W. J. C. 768 of 1982 (R) and Mr. 
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Chandrup Singh. and another, Petitioners v. 
Data Ram and others, Respondents.. 


Civil Revn. No. -2276 of 1981, D/- EE 
1982. 

(A) Interpretation ot Statutes — Pre- 
emption statutes — Right of pre-emption, a 


fetter on right to hold property — It is to be 
strictly construed. AIR 1982 Punj & Har 
480 (FB), Foll. (Punjab Pre-emption Act 
(1 of 1913), S. 15). (Para 8) 


(B) Punjab Pre-emption Act (1 of- 1913), 
Section 15 — Right of pre-emption resting 


wholly on blood relationship alone — Death 
of pre-emptor before grant of decree in suit 
-— Right, being not heritable, does not de- 
volve on heirs. (1965) 67 Pun LR 1158, AIR 
1971 Punj & Har 416 and (1979) 81 Pun LR 
636, Overruled; AIR 1942 Pesh: 23, Diss. 
from. (Civil P. C. (1908), O. 22, R. 3). 


The purely statutory right of pre-emption, 
resting wholly on blood-relationship alone 
under Section 15 (1) of the Punjab Pre- 
emption Act, is not a heritable right and does 
not devolve on the heirs on the death of the 
plaintiff-pre-emptor before the grant of the 
decree in the suit. (1965) 67 Pun LR 1158, 
oe (974° Punj & Har 416 and (1979) 8i 


“E Decided by Full Bench on order: of refer 
ence made by: G.-C. . Mital T.. on 18- ets 


' AIR 1956 All 1: 


1981. 
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Pun LR 636, Overruled; AIR 1942 Pesh 23, 
Diss. from. ; (Para '21) 


A right which is rooted entirely in the 
blood relationship of the parties is a right 
personal to each particular relation because 
of the inter se competing right of the pre-' 
emptors. If the préferential pre-emptor does 
not choose to sue, the right passes on the 
next preferential pre-emptor as spelt out by 
the statute seriatim as First, Secondly, 
Thirdly, Fourthly etc. It does not pass on 
or vest in the heirs of the preferential pre- 
emptor who refuses or fails to exercise his. 
tight of pre-emption. In the presence of the 
other preferential pre-emptors the heirs of 
the one who does not sue, do not come into 
the picture at all. Thus, the statutory .right 
of pre-emption based on blood relationship 
is in essence a purely personal right and as 
such would normally not be heritable. The: 
question of any of the heirs continuing the 
suit on the basis of an independent right of | 
pre-emption does not at all arise, f 

(Paras 10, 23} 
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H. S. Hooda, for Petitioners; G. C. Garg 
with Hemant Kumar, for Respondents. 


S. S. SANDHAWALIA, C. Y. :— Whether 
the .purely statutory right of pre-emption 
conferred by S. 15 of the Punjab Pre-emption 
Act, 1913, resting on blood relationship 
alone, is a heritable right at all — has come 
io be the core question at ‘the. very threshold 
in this’ reference to the Full Bench. 


2. On July, 1978, Jaila sold land in dis- 
pute to Chandroop Singh and Megh Singh 
defendant-petitioners for a sum of Rupees 
7,000/-- On July 16, 1978, Data Ram filed 
a suit for pre-emption on the factual plea 
that he was the father’s brother’s son of the 
vendor obviously resting his claim under 
Sec. 15 (1) (a) Thirdly, of the Punjab Pre- 
emption Act, 1913 (hereinafter called ‘the 
Act’). While the suit was still pending in 
the trial Court, Data Ram aforesaid died on 
June 7, 1980. Later, on Aug. 2, 1980, the 
suit was dismissed in default by the trial 
Court on the basis that the plaintiff-pre- 
emptor had expired. However, on Aug. 26, 
1980, within a month of the aforesaid dis- 
missal, Ishwar, son of the deceased-plaintiff, 
pre-emptor Data Ram, putin an application 
claiming to continue the suit along with the 
widew, sons and daughters as the legal re- 
presentatives of the deceased-plaintiff. 

This application was opposed by 
vendee-defendants on the firm ground 
Data Ram deceased, had claimed to 
empt the land as the father’s brother’s son 
of the vendor, and since none of the legal 
representatives had an independent right of 
pre-emption, therefore, they could not be 
substituted in place of the pre-empior. The 
trial Court relying on Jhabhu v. Multan 
Singh, (1979) 81 Pun LR 636, allowed the 
application and brought the legal represen- 
tatives on record, in place of the plaintiff- 
pre-emptor, Vendee-defendants then prefer- 
red the present civil revision. 

3. This case first came up before my 
learned brother G. C. Mital, J. sitting singly. 
In a remarkably lucid reference order, he 
noticed an apparent conflict of authority 
betwixt the two Division Bench decisions of 


‘the 
that 
pre- 
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this Court reported in Smt. Joginder Kaur 
v. Jasbir Singh, (1965) 67 Pun LR 1158, and 
Gurdey Kaur v. Smt. Chanan Kaur, AIR 
1971 Punj & Har 416. Consequently, the 


matter was referred for an authoritative deci ~ 


sion by the Full Bench, apparently on the 
assumption that the right of pre-emption 
under Section 15 of the Act had some aitri- 
butes of heritability, it was. opined that the 
substantial question of law arising in the re- 
vision was as under :— 

“Whether the heirs of the pyre-emptors 
who die during the pendency of the suit in 
the trial Court can continue the suit even it 
all or any of them did not have independent 
right of pre-emption ?” 

4. Now at the very outset, it would call 
for pointed notice that the aforequoted 
question can possibly arise only, if it is first 
assumed, that the particular statutory right a 
of pre-emption under S. 15, resting entirely 
on blood relationship, is a heritable right. 
It was admitted on all hands that if it is 
once held that the same is not at alt beri 
table, then no further issue would arise in 
ibis context. Inevitably, therefore, one must 


‘first adveri to this primary question posed 


at the very outset, 

5. However, before I proceed further it 
is best ic pin-point that the facts herein 
raise the question only in the context of tha 
statutory right of pre-emption resting square: 
ly on the blood relationship betwixt the 
parties. H is well-settled and indeed: a 
hallowed rule that the Courts would nod 
pronounce on academic questions which do 
not directly arise for determination and this 
is more so when the matter is being auth- 
oritatively considered by the Full Bench. 
I would, therefore, wish to. make it . cleat 
that we are taking into consideration only 
the question of the statutory right of pre- 
emption based on blood relationship alone 
and excluding from our ken any such right 
which ‘may be: rodtéd in either co- ownership 
or- tenancy. 

6 What next calls for highlighting ig 
that we are: examining the matter within the 
narrow field where the plaintiff-pre-emptor 
dies during the pendency of the irial and 
before a decree is: made in his favour. Cases 
where a decree has been obtained, turn en- 
tirely on a different principle and are settled 
beyond cavil by the precedent of the finat? 
Court. This is so on the well established 
rule that once a decree has been obtained in 
Court, then it becomes property or the estate 
of the decree-holder. There: is- little or no 
manner of doubt that’ property or estate 
arising from a decree of a Court - having 
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jurisdiction, are clearly. heritable. rights which 
çan be enforced or continued by the, . heirs 
or the . legal , representatives. . To repeat, 
cases after the grant of 2, decree . of pre- 
- emption appear to us, on a, distinct. footing 
and are entirely out of.our ken. hy Ae 

6-A. Equally for the sake of clarity, -it 
has to. be borne in mind that what falls for 
examination here is within: the narrow con- 
fines of:.a right of pre-emption conferred ex- 
pressly by the statute alone. ‘Therefore, we 
do not and in fact cannot consider the issue 
in the light: of any customary rights of pre- 
emption .or the earlier Muslim Law of pre- 
emption which may be its precursor, because 
inevitably these rights must turn on the 
peculiarities of the special custom or the 
canons of Muslim Personal Law. This cir- 
cumspection has both the sanctity of 

_rationale, as also the authority of precedent 

* because in a similar situation in Hazari v, 
Neki (dead) by his legal representatives, 
AIR 1968 SC 1205, their Lordships rightly 
declined to be trammelled.into the intricacies 
of the Sunni Law of Pre-emption and the 
customary law, with the following observa- 
tions (at p. 1208) :— 

“It is necessary to emphasize that we are 
dealing in this case: with the statutory right 
of pre-emption under Punjab Act, 1 of 1913 
and its subsequent amendment and not with 
the right of pre-emption under the Moham- 
madan, Law .....,..7 , TS 

7. With the aforesaid prologue, it seems 
to be apt, because the matter is to be exam- 
fned on the plain language of the statute it- 

~- self, to read the same forthwith :— 


“15. Person in whom right of pre-emption 
vests in respect of sales of agricultural land 
and village immovable property — 


* (1) The right of pre-emption in respect of 
agricultural land and viltage immovable pro- 
perty shall vest — 

(a) where the sale is by a sole owner,—.- 

First, in the son of daughter or son’s son 
or daughter’s son of the vendor; 

Secondly, in the brother or brother’s son 
of the vendor; 

Thirdly, in the father’s brother or father’s 
brother’s son of the vendor; 

Fourthly, in the tenant who holds under 
tenancy of the vendor the land or property 

«sold or a part: thereof; 

(b) where thg. sale is of a share out of 
joint land of property and. is not made by 
all the co-sharers jointly, - 

First, in the. sons. or daughters or son’s 
sons or daughter’s son of the. vendor or 
wendors; .. Lo.’ bea aE ahs 
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Secondly, in the brothers or, brother’s sons 
of the vendor or vendors; : 

Thirdly, in the father’s brothers or father’s 
brother’s sons of the vendor or vendors; 

Fourthly, in the other co-sharers; 

Fifthly, in the tenants: who, hold under 


tenancy of the vendor or vendors the land 
or property or a part. thereof; 
(c) where the sale is of land or property 


owned jointly and is made by. all- the co- 
sharers jointly — 

- First, in the sons or daughters or 
sons or daughter’s sons of the vendors; 

Secondly, in the brothers or brother’s sons 
of the vendor; 

' Thirdly, in the father’s brothers or father’s 
brother’s sons of the vendors; 

” ‘Fourthly, in the tenants who hold under 
tenancy of the vendors or any of tbem the 
land or property sold or a part thereof. 

- (2) Notwithstanding anything contained in 
sub-section (1)— ` 
8. In interpreting the aforesaid provisions 
one must keep in mind with particularity 
that it is a pre-emption right which we are 
called upon to expound. Time and again 
authoritative pronouncements of this Court 
as also of the final Court have reminded us 
that this is a piratical right being in the 
nature of a fetter on the right to hold pro- 
perty and has to be strictly and narrowly 
construed. Indeed observations haye gone 
to the extent of saying that all legitimate 
means may be taken to defeat a right of pre-; 
emption, if possible. It is unnecessary to, 
elaborate this aspect because it has the 
affirmance of a recent Full Bench of Seven 
Judges of this Court in RSA 67 of 1969 
(Kalwa v. Vasakha Singh) decided on 1-2- 
1982 : (reported in AIR 1982 Punj & Har 
480) in the following terms (at p. 490) :— 

“Now the true principle for the construc- 
tion of pre-emption statutes is not in doubt 
and is well-settled beyond cavil by binding 
precedents within this Court as also of the 
final Court, These have totally tilted to the 
view that in essence the right of pre-emption 
is a piralical right and a fetter and a clog 
on the right of ownership which merely has 
its roots in outmoded custom and archaic 
history which had to be countenanced as a 
relic of a feudal past.” 

9. Equally it would deserve highlighting 
that herein the right of pre-emption is the 
mere creature of the statute.. {t deserves 
recalling that within the State of Punjab this 
right has been abolished by the Legistature 
which had granted the same by Punjab Act 
No.. Li- of. 1973. However, :it remains in 


son’s 
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force as yet in the State of Haryana. It is 
true that the right ‘of pre-emption may have 
had ‘its roots in custom and antiquity but 
what has to be kept in the fore is the fact 
that all that has been substantially deviated 
from and now the right is governed entirely 
by the Act and at places completely over- 
rides and abclishes the customary concepts. 
Therefore, the question before this Full 
Bench primarily is whether the legislature in 
conferring this right of pre-emption rooted in 
blood relationship alone was granting it as a 
‘heritable right or as a personal one only. 


10. Clearly alive to the statutory nature 
of the right and with the aforementioned 
canon of construction in the context of pre- 
emption law one may now proceed to con- 
strue the plain provisions of sub-section (1) 
of Section 15 of the Act. Now closely 
analysing the language of First, Secondly 
and Thirdly of Clause (a) thereof and the 
corresponding provisions of First, Secondly 
and Thirdly of Cls. (b) and (c) thereto it 
seems plain that the statute herein confers 
the right of pre-emption purely on the basis 
of blood relationship and the very existence 
of the right stems from the kinship or other- 
wise of the pre-emptor with the vendor of 
the property. Apart from the existence of 
the right itself even the inter se preferences 
there for -betwixt the various pre-emptors 
again depends entirely on the degree of 
proximity of his blood relationship with the 
vendor. If it can be established that the 
blood relationship specified by the statute 
does not exist betwixt the parties, the claim 
of the right of pre-emption would equally 
cease to exist, 

Now it seems to necessarily follow that a 
right which is rooted entirely in the blood 
relationship of the parties is a right personal 
to each particular relation -because of the 
inter se competing right of the pre-emptors. 
If the preferential pre-emptor does not 
choose to sue, the right passes on to the next 
preferential pre-emptor as spelt out by the 
statute seriatim as First, Secondly, Thirdly, 
Fourthly etc. It does not pass on or vest in 
the heirs of the preferential pre-emptor who 
refuses or fails to exercise his right of pre- 
emption. In the presence of the other pre- 
ferential pre-emptors the heirs of the one 
who does not sue, do not come into the pic- 
ture at all. It has been rightly said that 
where by custom the right of pre-emption is 
rooted in the ownership of land then the 
right might pass with-such land but where it 
is rooted in blood relationship there can be 
no passing. of’ the ‘specific, blood relationship 
prescribed with precision by the statute. -All 
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this is a very strong pointer to the fact that 
the statutory right of pre-emption based on 
blood relationship is in essence a purely: per- 
sonal right and as such would normally not 
be heritable. : 
11. Another fest whether the ee is 
heritable or not is that of its alienability. 
While a personal right cannot be passed on, 
transferred or alienated to another, an im- 
personal or general right can ordinarily be 
so done. It was the common case before us 
that the right of pre-emption is neither trans- 
ferable during the lifetime of the person 
having the same and it could not be alienat- 
ed in favour of another. If such a right is 
incapable of transfer or alienation during the 
lifetime, it stands to reason that the same re- 
sults would ensue by the death of the pre- 
emptor and his right rooted in blood- 
relationship would not be transferred or in- 
herited by the heirs who independently would” 
not have even a remote claim to such a right 
and in any case not in the presence of the 
preferentia] pre-emptors. 
12. The basic principle which calls for 
application herein stems from the hallowed 
maxim Actio-personalis moritur cum persona 
— a personal right of action dies with the 
person. Now if it is once held that the right 
of pre-emption founded wholly in blood- 
relationship, is a personal right then it neceg- 
sarily follows that the right of action based 
thereon would inevitably die with the plain- 
tiff. A sharp analogy in this context is pro- 
vided by the statutory tenancy Jaws with re- 
gard to the claim of the landlord to evict the 
tenant for personal necessity.’ It has been 
held that this statutory right is’ personal in 
nature and, therefore, is not heritable. In 
Smt. Phocl Rani v. Sh. Naubat Rai Ahlu- 
walia, 1973 Ren CR 364: (AIR 1973 SC 
2310), Chandrachad J. (as the learned Chief 
Justice then was) speaking for the Court has 
lucidly held as follows (Paras 7 and 11) :— 


“The survival of the right to sue on the 
death of a plaintiff is a problem that has 
often to be solved .on a permutation of 
several facts and circumstances. But it would 
be out of place in this judgment to embark 
upon an abstract disquisition of the question 
as to in what classes of cases, the right. to 
sue survives in favour of the legal re- 
presentatives. In some cases under the Rente 
Acts, the maxim Actio Personalis moritur cum 
persona, has been attempted to be applied on 
the death of a necessary. party to a suit or 
proceeding but that oft-quoted maxim is oft 
misunderstood. The plain. meaning of that 
common Jaw maxim is that a personal action 
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dies with the parties to the cause of action 
e+ ae ve and then. . 
Thus, the requirement pleaded in the Sect: 
ment application and on which the plaintiff 
_-has founded his right to relief is his require- 
ment, or to use an expression which will 
effectively bring out the real point, his per- 
sonal requirement. If the ejectment applica- 
tion suceceds — we will forget for a moment 
that the plaintiff is dead — the premises in 
the possession of the tenant may come to be 
occupied by the plaintiff and the members 
of his family but that does not make the re- 
quirement pleaded in the application anythe- 
less a personal requirement of the plaintiff. 
That the members of his family must reside 
with him is his requirement, not theirs. Such 
a persona! cause of action must perish with 
the plaintiff.” í 
< 13. On the identical principle it is equally 
well-settled that a claim of damages in tort 
being in essence a personal action it does not 
descend to the heirs and would die with the 
claimant. The legal position is the same with 
regard to contracts which are personal in 
nature. For instance, a claim for personal 
employment ‘against the employer does not 
devolve on the heirs and would finish with 
the death of the plaintiff, It is unnecessary 
to multiply instances in this context. In all 
these cases, clearly enough, the right to sue 
does not survive and I do not see how that 
statutory right of pre-emption, which is root- 
ed entirely in blood-relationship, being in 
essence a personal right, can possibly be on 
a different footing. 
~~ 14. Particularly worth recalling in this 
context is the dictum of their Lordships of 
the Supreme Court in Bhagwan Das (Dead) 
By Lrs. v. Chet Ram, 1970 Pun LJ 780: 
(AIR 1971 SC 369). Therein it was auth- 
oritatively reiterated that the pre-emptor 
must retain his right of pre-emption at all 
three stages, namely, at the date of the sale, 
at the time of the filing of the suit, and at 
the date of the decree. If he loses the right 
at any one of the stages, then it was held 
that he could’ not successfully prosecute his 
claim for pre-emption. In Bhagwan Das’s 
case (supra) these observations were made in 
the context of a tenant’s right ‘of pre-emption 
given by clause Fourthly of S. 15 (1) (a) of 
the Act. Now if that be so, it would follow 
*éven with greater ‘force that where the pre- 
emptor’s right’ is rooted - entirely in blood- 
relationship, then ‘after his. death (where he 
dies during ‘the ‘pendency -òf the suit) he 


would not be dble to retain this primary. 


qualification théreof at the time of, the pass- 
ing of‘the' decree. Therefore, the suit ‘ be- 
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comes impossible to -be carried to a success- 
ful conclusion. From this angle also,. it 
would be plain that the pre-emptor claiming 
on the basis of blood-relationship -alone, 
being not in a position to hold that right at 
the time of the decree, could not be success- 
ful and inevitably his heirs, whether having 
independent right of pre-emption or other- 
wise, cannot be in a better position. 


15. Adverting now to some precedents in 
the field of the pre-emption law itself, what 
deserves -highlighting is: that such a right of 
pre-emption may flow either from blood- 
relationship alone or from ownership of land 
by the pre-emptor. That different considera- 
tions may well apply in this context, seems 
to be plain on principle as also by the weight 
of precedent. Reference may first be made 
to Muhammad Husain v. Niamat-Un-Nissa, 
(1898) ILR 20 All 88, where the Division 
Bench in the context of Muslim Pre-emption 
Law was categoric in the following terms :— 

“The short point which we have to decide 
is—- did the right of pre-emption determine 
upon the death of Muhammad Hasan? All 
the authorities of which we are aware show 
that it did; that the right of pre-emption is 
gone when the pre-emptor is a Sunni of the 
Hanifi sect, and has not obtained his decree 
during his lifetime, and that the right to sue 
does not survive to his heirs. The authorities 
will be found at page 505 of Baillie’s 
Moohumudan Law, Hanifeea -(2nd_ edition); 
Hamilton’s Hedaya by Grady, (2nd’ edition, 
p. 560); Tagore Law Lectures 1873 (Shama; 
Charan Sarcar) p. 534; Tagore Law Lectures, 
1884, (Ameer Ali) 2nd edition, Vol I, p. 603.” 
The aforesaid view has been quoted with ap- 
proval and re-affirmed by the Full Bench in 
Mohd. Ismail v. Abdul Rashid, AIR 1956 All 
1. The twin reasons for the view that the 
right of pre-emption does not survive to his 
heirs if the pre-emptor dies before obtaining 
a decree in his favour were analysed as under 
(at p. 3):— 

“(1) That the pre-emptor must be posses- 
sed of the property on account of which he 
claims pre-emption on the date of the sale. 
This condition is not satisfied by the heirs. 

(2) that the pre-emptor must be firmly pos- 
sessed of his own property till the date of 
the decree in his favour, and if he dies before 
that date, this condition is not fulfilled.” 
On further analysis of principle and piece 
dent, it was held as follows :— - 

“There is nothing illogical in the right 
being not personal and attached to property - 
and at the same time not being ‘heritable or 


transferable after the- sale has been made -to 


a stranger but before a decree has been pass- 
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‘ed in favour ‘of the pre-emptor. There are 
many interests in land which are neither 
heritable nor fransferable and the bare right 
of pre-emption after the sale has been effect- 
ed but before it has ripened into a decree of 
Court, seems to be such a right, 

The same thing might be put in another 

way. It can be said that although the right 
of pre-emption runs with the land and is not 
initially personal it assumes a personal aspect 
for the purposes of enforceability in a Court 
ef jaw. From the moment of the sale ia 
favour of the stranger till the date of the 
decree in favour of the pre-emptor, the right 
can be enforced only by the person who was 
the owner of the pre-emptive property on the 
date of the sale of the property sought to be 
pre-empted.” 
On the aforesaid line of reasoning it was 
concluded categorically that under the Hanafi 
School of Muhammadan Law the right of 
pre-emption does not survive to the heirs if 
the pre-emptor dies before obtaining a de- 
cree in his favour. The same view holds the 
field in Bombay where the Division Bench in 
Dahyabhai Motiram Bhat v. Chunilal 
Kishoredas Pandya, AIR 1914 Bom 120, has 
observed as follows :— 


“Generally speaking, the right of pre- 
emption is a personal right which, under the 
Mohamedan Law, would not descend te 
heirs.” 


16. Even in the context ef a right of pre- 
emption running with the land Banerji, J. in 
the Full Bench judgment in Wajid Ali v. 
Shaban, (1909) {LR 31 All 623, has observed 
as follows :— 

Sat .. fit is urged, that the right of pre- 
emption is a right running with the land and 
therefore whoever acquires the land acquires 
the right of pre-emption. As to this argu- 
ment, it may be observed in the first place, 
that in every case of pre-emption under a 
custom entered in the wajib-ul-arz the right 
does not arise from the ownership of land, 
for example, where a brother er other 
relative who is not a co-sharer has the right 
to pre-empt. In the next place, it seems to 
me that when we talk of pre-emption 
running with the land what is meant is that 
the land sold is subject to the right of pre- 
emption of a person who ‘has such right at 
the date of the transfer in respect of which 
the right is claimed. It does not follow that 
the right devolves by inheritance. As has 
been already stated, a Full Bench of this 
Court has held that the right does not pass 
to a purchaser from the person who posses- 
sed it. 
applies in the case of a purchaser equally ap- 
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‘the incidents thereof, 


tn -my opinion the principle which ` 
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plies in the case of a devolution of interest 
by inheritance. We must therefore hold that 
a person who had no right of pre-emption 
at the date of the transfer'in question can- 
not acquire that right by reason of his sub- 
sequently inheriting the property of the per- 
son who had the aoe but did not seek to 
enforce it. 

To the same tenor are the brief observations 
ef the Division Bench in Partab Singh v. 
‘Daulat, (1914) ILR 36 Ail 63 : (AIR 1914 
‘All 57 (1). 


17. Within this Court, specifically under 
Section 15-of the Act, where the right was 
claimed on the basis of blood-relationship 
as a collateral, it has been observed categori- 
cally in Bharat Singh v. Kallu Singh, 1966 
Car LJ 124, as under :— 


“ae os At is a settled rule that the right 
of pre-emption is a purely personal right." 
Therefore, the right of Kalu Singh to get 
possession of the land by pre-emption came 
te an end with his death. . ose dos. tha 
The learned counsel for the "respondents con- 
tends that legal representatives of Kalu Singh 
have not been brought on therecord. Kalu 
Singh had died before the pre-emption decree 


‘was passed. Therefore, onhis death, the right 


of pre-emption did not survive to his legal re~ 
presentatives and there would be no question 
of the legal representatives continuing the 
suit for pre-emption y 


EEETITTETTT 


' Before adverting to some other and the ear- 
‘lier precedenis on the point, it again’ deserves 
‘highlighting that sometimes a fallacy is in- 


troduced in assuming certain omnibus gen- w 
carlisations with regard to the right of pre- 
emption. That it may vary in its origin, 
nature, scope and purpose, seems to be axio- 
matic. Where the fountain-head thereof is 
immemorial custom, it must rest on the 


‘peculiarities of such a custom either estab- 


lished or judicially recognised. Where it 
rests on the personal law, eg, Moham- 
medan Law, then it is controlled entirely by 
It is unnecessary to 
advert to the peculiarities of the different 
branches ef Mohammedan Law itself, 
e. g., Shia, Suni, and further sects within the 
latter, like the Hanafis. That different con- 
siderations may well apply in each category 
can hardly be disputed, Again, where the 
right of pre-emption is entirely a confermen& 
of the Statute, then obviously the Amg 


will depend upon the parti 


gett 
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tending te be exhaustive, the right 
emption; may arise therein: from : 
{i) Tenancy under the vendor or vendor 
(ii) Co-ownership with the vendor. 
_ iid Vicinage with the vendor. 
“ (iv) Blocd-relationship with the vendor. 
¥t bears repetition and reiteration that herein 
we are considering only the last aspect of 
the right of pre-emption. Plainly this is 
rested on blocd-relationship and not on the 
ownership of any land or the pre-emptive 
tenement. That different 
might flow (and we are not called upon te 
pronounce thereon here) where the right is 
rooted in the pre-emptive tenement alone as 
against the pre-emptive right rested on blood- 


of pre- 


relationship alone, deserves to be sharply 
kept in mind. ' 
18. One may new advert to Hazari v. 


Neki, AIR 1968 SC 1205. Therein the three 
“sales of land effected by Dhera Singh vendor 
were sought to be pre-empted by the ven- 
dor’s father’s brother Neki. The pre-emptor 
succeeded in all the three suits which were 
decreed in his favour. The first appellate 
Couri affirmed the aforesaid decrees of pre- 
emption. The vendees preferred three se- 
cond appeals and it was only during the 
pendency of these appeals in the High Court 
that Neki plaintiff died on April 7, 1963. 
His legal representatives were then brought 
on the record and later all the three second 
appeals were dismissed by the learned single 
Judge. The Letters Patent Appeals against 
the said judgment were also dismissed (AIR 
1966 Pun 348), and the Bench distinguished 
_ some of the cases relied upon by. the appel- 
“lant on the ground that therein the question 
arose either before the institution of the suit 
er during the pendency of the suit, but be- 
fore the decree of the trial Court and, -there- 
fore, they were not relevant to the issue. It 
would thus be manifest that the securing of 
the decree by. the pre-emptor both at the trial 


stage and at the first appellate stage was the . 


material factor therein. Their Lordships of 
the Supreme Court affirmed the judgment 
of the Letters Patent Bench and observed 
as follows (at p. 1207) :— 

It is true that the right of pre- 
emption ‘under S. 15 (1) (a) of the Punjab 
Aci of 1913 is a personal right in the sense 
that the claim of the pre-emptor depends 
Upon the nature of his relationship with the 
vendor.” 

It is correct that they qualified the aforesaid 
statement but that was in the particular con- 
text of the case, where they were dealing 
with the decree of pre-emption granted by 
the trial Court and affirmed by the first. ap- 


~ 


,:Chandrup Singh v. Daia Ram (FB) 


‘considerations 


_ fase cannot possibly be, applicable. 
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pellate Court. Thereafter the pre-emptor 


‘had died. They were aot seized of a case 


where the inchoate right of pre-emption 
rested on blood-relationship alone was 
merely pending trial and the plaintiff dies 
before the decree. Their Lordships expressly 
referred to Muhammad Husain v. Niamat- 
Un-Nissa’s case (1898 ILR 20 All 88) (supra), 
wherein under the Muhammedan Law it has 
been held that in a pre-emption suit the right 
to sue does not survive to the heirs of the 
plaintiff. 

49. Js becomes necessary te advert to and 
distinguish some of the older cases where 
the right of pre-emption rested wholly on 
the pre-emptive tenement or on the owner- 
ship of the jand within the village estate and 
in a way was attached thereto. Yt is possi- 
ble to take the view that where the right of 
pre-emption itself springs from the pre- 
emptive tenement, it passes with the pre- 
emptive tenement. It is in this light that 
the statutory right of pre-emption specifical- 
ly and separately rooted in blood-relation- 
ship has to be distinguished from the right 
springing from the ownership of Jand in the 
estate. Whilst such a pre-emptive tenement 
might pass on to the heirs and consequently 
the right attached thereto, there can be no 
passing on of the particular blood-relation- 
ship, which is the prescriptive qualification 
for the pre-emptive right under the First, 
Secondly and Thirdly of clauses (a), (b) and 
(c) of sub-section (1) of S. 15 of the Act. 
Tt is in this light that the Full Bench in 
Faqir Ali Shah v. Ram Kishen, 133 Pun Re 
1907, has to be viewed. There the whole 
question turned on the ownership and pass- 
ing of the property in the pre-emptive tene- 
ment from which the right arose under Sec- 
tion 12 of the Punjab Laws Act seems to be 
manifest from the very opening words of 
Chief Justice Clark as follows :— 

“Where a right of pre-emption is claimed 
under S. 12 of the Punjab Laws Act in vir- 
tue of being a landholder the right is in- 
herent in the land. No questions are asked 
as to the nature of the land, as to whether 
it is ancestral. or acquired, or as to how it 
was obtained, by inheritance or purchase; it 
is sufficient that the claimant owns the land, 

k is clear, therefore, that ordinarily a 
transfer of land passes the right of pre- 
emption, and the loss ef the land involves 
the loss ofthe right of the pre-emption. So 
much so that a right ef .pre-emption. already 
acquired is lost if the land which gave rise 
te it is parted with.” 
Plainly enough, the ratio of the . aforesaid 
te , the — 
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tight of pre-emption based on blood-relation- 
ship. alone. 
Bench view in, Fateh Khan v. Muhammad, 
98 Pun.Re 1898, wherein also the right was 
claimed under Sec. 5 of the Punjab Laws 
Act, 1872, and apparently rested on the pre- 
emptive tenement. 


20. The only direct, though cryptic au- 
thority to the contrary, are the observations 
of Almond, Judicial Commissioner, in Sarf- 
yaz Khan v. Mohd. Yakub Khan, AIR 1942 
Pesh 23. It was noticed by the learned 
Judge that there was no direct authority on 
the point. Yet he observed as follows :— 

aas In my opinion, it is just and 

equitable that the present petitioners should 
be entitled to exercise the right which their 
predecessor-in-interest had exercised during 
bis lifetime.” 
Neither any principle nor any precedent 
was cited in support of this view and obvi- 
ously the question was not fully canvassed 
or debated. The observation is in the nature 
of a dictum without adequate support. With 
respect and in view of the detailed reasons 
recorded above, I must record a dissent 
therefrom. 

21. To conclude, on the particular lan- 
guage of the Statute, on principle, and on 
the weight of precedent, it is held that the 
purely statutory right of pre-emption, resting 
wholly on blood-relationship - alone > under 
Section 15 (1) of the Punjab Pre-emption 
Act, is not a heritable right and does not 
devolve on the heirs on the death of the 
plaintiff-pre-emptor before the grant of . the 
decree in the suit. The answer to the ques- 
tion posed at the very outset is thus render- 
ed.in the negative. 

22. It remains to advert to Smt. joe nii 
Kaur v. Jasbir Singh, (1965) 67 Pun LR 
1158. Therein with respect to the claim of 
pre-emption under $. 15 (2) (b) of the Act 
it 'has been held that the sors of the plain- 
tiff-pre-emptor, who died during the pen- 
dency of the suit, were entitled -to be brought 


on the record to continue the same. With 
the greatest respect, in view of the legal 
conclusion arrived at above, the said judg- 


ment does not lay down the law correctly 
and is overruled. For identical reasons, the 
later judgment in. Gurdev Kaur v. Smt. 
Chanan Kaur, AIR 1971 Punj & Har 416, 
taking the same view, must also be over- 
ruled. A perusal of the judgmeni wou'd in- 
dicate that the learned Judges: took the view 
that Hazari v. Neki’s case (AIR 1968 SC 
1205). (supra) wholly governed the issue. 
With -great respect, it appears to me that the 
real ratio of the aforesaid case was mis- 
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construed and the sharp distinction between 
the right of pre-emption rooted in the. owner- 
ship of land alone, against that flowing from 
blood-relationship only, was .altogether miss- 
ed. Further, there appears to be some con- 


fusion with regard to the pre-emptive tene- ` 


ment stricto sensu, as against the land 
sought’ to be pre- empted. The Single Bench 
judgment in Jhabbu v. Multan. Singh, (1979) 
81 Pun LR 636, had only, followed the view 
in Gurdev Kaur’s case (supra) and because 
of the above it has to be inevitably over- 
ruled. . . 

23. In the light of the view taken above, 
the question of any of the heirs continuing 
the suit on the basis of an independent right 
of pre-emption does not at all arise for con- 
sideration. It has, therefore, to be held that 
the application preferred by the legal repre- 
sentatives of the plaintiff-pre-emptor would 
not be maintainable, and setting aside the 
order of the trial Court (allowing the same) 
we dismiss the said application. Inevitably, 
the suit for pre-emption must also fail. 

24. The Civil Revision is allowed but in 
view of the intricacies of the question in- 
volved, the parties are left to bear their own 
costs. 

P. C. JAIN, J.:— I agree. 

G. C. MITAL, Ji :— I also agree. 

Revision allowed. 


AIR 1983 PUNJAB AND HARYANA ‘8 
S. S. SANDHAWALIA, C. J. AND 
S. S. SODHI, J. 

Ajay Kumar, Petitioner y. Chandigarh 
Administration Union Territory, Chandi- 

garh and others, Respondents, 

Civil Writ Petn. No. 3750 of 1982, D/- 
14-9-1982. 

(A) Constitution of India, Art. 226 — 
Scope — Issues involving disputed facts 
— Writ jurisdiction is no¢ proper forum. 
AIR 1976 Punj & Har 69 Followed, 

(Para 7) 

(B) Constitution of India, Arts, 14, 226 
— Spot admissions {o professional col- 
leges on las; day of admission — No 
prior notice to candidates on waiting 
list — Rule of admission on merit basis 
given complete go by — ‘Spot admis- 
sions held unconstitutional, AIR 1963 
Ori. 173: AIR 1961 Madh Pra 247; AIR 
1962 Madh Pra 126 and AIR 1982 Bom 
176, Dissented from, (Education .— ‘Spot 
admissions) pe ja 

In cases where the equality rule’ -is 


attracted in the context of admissions: to 
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the State owned institutions for higher 
professional education, any empirical 
‘spot ‘selection’ without a binding sanc- 
tion has inherent in it the seeds of in- 
equality, arbitrariness, ‘and discrimina- 
tion, and is, therefore, violative of Arti- 
cle 14. The equality of opportunity in 
admission into such institutions for 
higher professional education institu- 
tions is a guaranteeq right to the citi- 
zen-students, This, in essence, postula- 
tes right of consideration on merits of 
those who satisfy the prescribed test of 
eligibility and selection ` thereafter ac- 
cording to merit, The State even in the 
exercise of its administrative power can- 
Rot act arbitrarily, Being the State it is 
obliged to act in a fair, reasonable and 
equitable manner which in the absence 
of any binding rules to the contrary 
implies clearly the preference on basis 
of merit alone in this context, AIR 1963 
Ori 173, AIR 1961 Madh Pra 247, AIR 
1962 Madh Pra 126 and AIR 1982 Bom 
176, Dissented from. (Paras 10, 11, 16) 


In the instant case admissions to some 
seats falling vacant in Engineering Col- 
lege on +he last, day of admissions were 
filled by “Spot Selection”, The decision 
to make spot admissions was also taken 
after 4.30 P. M. on the last day. The rules 
for admissions provided that admissions 
will be made strictly on basis of merit in- 
itially and even as and when vacancies 
subsequently arise. A waiting list on 
merit basis was prepared. However, no 
notice about spot aamissions was given 
to the candidates on -waiting list, either 
individually or publicly. “Consequently, 
some candidates whose names were 
mot in waiting lis} and who 
were never called for interview 
but were present at the time 
of spot admission were given admission. 
Secondly, some candidates included in 
waiting list were also admitted but not 
in +he order given in the waiting list. 
Thus the waiting list was given a com- 
plete go by. ° 


- Held that. the spot admissions were 
in violation of the rules prescribed for 
en and were discriminatory, 
(Paras 17 to 24) 
(CY. Constitution of India, Art, 226 — 
Admiašion" -to professional colleges — 
Writ petition alleging violation of fun- 
damental rights — All candidates who 
were granted admission unconstitutional- 
ly no¢ impleaded as respondents — Only 
some of them impleaded — Relief can- 
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not þe- denied on-that ground — They 
are proper parties- and- not necessary 
parties. (Civil P, C. (1908), O. 1, R. 10). 


AIR 1974 SC 1755 Rel. on, (Para 26) 
Cases Referred; Chronological Paras 
AIR 1982 Bom 176 15, 21, 25 
1982 Lab IC 498: (1932) 1 Serv LR 15, 

(Punj & Har) 26 
(1982) CWP No. 3669 of 1982 (Punj & 

Har), Sanjay Gulati v. Chandigarh 

Admn, 25 
AIR 1981 SC 2045 13 
AIR 1980 SC 820 12, 14 
AIR 1978 Punj & Har 117 21 
AIR 1976 Punj & Har 69 (FB) 4 
AIR 1974 SC 259: (1974) 1 Serv LR 

470: 1974 Lab IC 165 26 
AIR 1974 SC 1755: 1974 Lab IC 587 26 
AIR 1963 Orissa 173 14 
AIR 1962 Madh-Pra 126 15 
AIR 1961 Madh Pra 247 15 
“ Ashwani Kumar Chopra, for Peti- 


tioner, H. S. Brar with B. B. Aggarwal 
& Kanwaljit Singh, (for Nos, 1 and 2.) 
Anand Swarup, Sr. Advocate with San- 
jiv Pabbi. (for No. 3), for Respondents. 


S. S. SANDHAWALIA, C. J.:— The 
validity of what is euphemistically call- 
ed a “spo; selection” for admissions to 
State owned institutions for higher pro- 
fessional education, has come to be the 
spina] issue in this set of sixteen con- 
nected writ petitions. 


2. The issues arising herein being 
admittedly identicaj the factual matrix 
may be aptly picked from the averments’ 
in Ajay Kumar v. Chandigarh Admin- 
istration etc., C. W. F, No. 3750 of 1982. 
The Punjab Engineering College is a 
prestigious institution of considerable 
standing imparting engineering educa- 
tion in the Northern region. It offers 
courses of study in seven engineering 
disciplines. It is wholly State owned and 
State managed. For the academic Ses- 
sion of 1982-83, 275 seats were offered 
for admission by the Punjab Engineer- 
ing College prospectus (Session 1982-83), 
which were allocated as follows :— 

‘4i) Scheduted Castes/*cheduled Tribes 55 

(ii) Pre-Engg candidates (Genera! Pool) 79 

(iil) B, Se. candidates (General Pool)... 9 

(iv) B. Sc candidates qualifying from 

Colleges/Institutions lovated in the 
Union Territory 13 
(v) Pre-Engg.J/B Sc. Part I candidates . 


qualifying fr m Ta i 
located i in the U. T.C Sea 


27" 


10 P.& H. 


Apart from the. above, 27 foreign eligi- 
ble candidaics were to be admitted as 
nominees of the. Government of India. 

3%. Ajay Kumar, petitioner, success- 
fully completed his Pre-Engineering 
Examination securing 436 marks out of 
maximum of 650 and the percentage of 
his marks for the meri; list on the basis 
of marks for the four elective subjects 
of English, Physics, Chemistry and 
Mathematics, worked out to 68.67 per 
cent, In response to a notice published 
in ‘The Tribune’ dated June 3, 1982 
(annexure P/2) by respondent No, 2, the 
petitioner duly applied for admission on 
the prescribed form, Later, another notice 
was published in ‘The Tribune’ on June 
28, 1982 (annexure P/3), vide which the 
candidates from the category in which 
the petitioner fell, and who obtained 
marks above 68 per cent were called 
for interview on July 2, 1982. Admitted- 
ly, this interview was solely for the pur- 
pose of verification of the original cer- 
tificates and the candidates were to he 
considered for admission strictly accord- 
ing to merit, The petitioner duly ap- 
peared and on that date meri; lists were 
drawn up and in accordance therewith, 
119 seats for the Chandigarh Pre-En- 
gineering candidates as also the 79 seats 
for Pre-Engineering candidates of the 
Genera] Pool, were duly filled. In ac- 
cordance with the prescription in the 
prospectus a waiting list of 41 for the 
category of Chandigarh Pre-Enineering 
and a waiting list of 59 for the Pre-En- 
gineering candidates of the General Pool 
were prepared. The name of the peti- 
tioner was kept on the waiting list and 
he was assured that in case of any vague 
vacancy arising in future, he shall be 
called in to report for submitting the 
fee ete. and would be given admission. 
Jt is the petitioner’s claim that he kept 
on enquiring from respondent No. 2, 
but was told that no more seats were 
available and thereafter he was never 
called oy intimated after July 2, 1982. 


4. It is then the categoric stand that 
respondent No. -3—Sanjay Kumar Gupta, 
who had obtained a much lower per- 
centage of 63.3 was subsequently given 
admission along with some others who 
had also got lesser marks than the peti- 
tioner. Despite his bes; efforts, the 
petitioner could not obtain the parti- 
culars of the other candidates, as these 
were a matter of record to which he 
had no access, , 
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5. lt is the claim of the writ peti- 
tioner thal no further candidates .could 
be admitted by respondent No, 2 with- 
out exhausting the waiting list prepar- 
ed according 40 merit. The admission 
of respondent No. 3 and all other can- 
didates in violation of this mandate is, 
therefore, assailed as illegal, arbitrary 
and discriminatory and thus hit by 
Article 14 of the Constitution of India. 


6. In the return filed by the Princi- 
pal of the Punjab Engineering College- 
respondent No, 2, the broad factua] posi- 
tion is not disputed and paragraphs 1 to 
5 of the writ petition have in terms 
been admitted. It has, however, been 
elaborated that subsequent to July 2, 
1982, five vacancies arose in respect of 
Chandigarh Pre-Engineering seats and 
telegrams were sent to 14 candidates in 
order of merit to fill up these seats on 
July 28, 1982 to report on July 30, 1982 
at 10 A. M. in the following terms :— 


“Reference your application B, Se. 
Engineering admission, (.) Few seats 
in Metallurgy/Aero available (.) Report 
for interview on 30th July at 10 A. M: 
with fee (.) Reply telegraphically be- 
fore 29th July (.).” 

Similarly, four vacancies arose with re- 
gard to the seats in the Genera} Pool 
and similar letters and telegrams were 
sent +0 only 10 persons on the waiting 
list. It is the respondents’ stand that 
on August 2, 1982, which is said to be 
the last date for admission, only one 
candidate each turned up from the can- 
didates who were informed, out of the 
waiting list, Thus fcur vacancies in the 


‘Chandigarh Pre-Engineering quota and 


three vacancies in the Genera] Pool Pre- 
Engineering quota still remained vacant 
and on that very daie one more General! 
Poo] candidate withdrew his candidature. 
Consequently, after 430 P. M. on 
August 2, 1982, the Officer In charge of 
admissions made a report (annexure 
R/2) to the Principal that eight seats 
were available for admission and some 
applicants who were earlier not even 
calleq for interview had been enquiring 
about their chances of admission and 
were already there, were earnestly re~ 
questing that they be admtited. On the 
basis of this report, the Principa} later 
passed an order, the relevant pari there- 
of is as under :— s 


ü) Against 4 vacancies of Pre-Engi- 
neering Chandigarh, students rol) calł 


` presentation to the 
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may he taken of ali Chandigarh-Pre- 
Eng. applicants present and admissions, 
offered on the basic of their inter se 
merit. In case still some Chandigarh 
seats remain vacant they be offered to 
the General Poo] applicants present on 
the basis of their inter se merit, 

(ii) Against the 4 vacancies of Gene- 
ral Pool candidates, these be offered to 
the General Pool Pre-Engineering can- 
didates present on the basis of their 
inter se merit. In case some seats, of 
this category still remain vacant the 
Chandigarh Pre-Engmeering applicants 
presen; be offered the same on the basis 
of their inter se merit, 

However, before taking action as ad- 
vised above every effort should be made 
to contact al] applicants present within 
the College premises to ensure that no 
applicant who is present and is higher 
in meri; is ignored,” 

It is further the case that in pur- 
suance of this order, later, on that very 
day of Augus} 2, 1982, it was found 
that only seven caudidates of Chandi- 
garh Pre-Engineering category were 
present at 5.15 P. M. including Sanjay 
Kumar Gupta-respcndent No. 3, who 
were immediately granted admission. In 
the category of General Pool, only one 
candidate, Manoj Gupta was present who 
was similarly admitted, It is then aver- 
red that later, one Sh, Ashok Kumar 
who had filed a civil] suit made a re- 
Chandigarh Admin- 
istration and under their instructions, -he 
was granted provisional admission to the 
College on August 10, 1982. Specifical- 
ly with regard to the petitioner the plea 
of the respondent is as under :—. 

ae eee Had the petitioner been pre- 
sent on the 2nd August, 1982, according 
to the procedure adopted by the respon- 
dent No. 2 as indicated above, he would 
have certainly been considered for ad- 
mission in preference to respondent 
No. 3 by virtue of their higher merit 
in the 4-relevant subjects,......... ad 


On the aforesaid ground, it is claimed 
on behalf of the respondents tha; the 
admissions on August 2, 1982 have been 
made on a fair and rational basis and 
do not suffer from auy illegality. 


7. On behalf of the petitioner, a de- 
tailed replication has been filed attach- 
ing thereto annexures P/5 to P/7. from 


the records of the Engineering College 


itself. At the fag end of the case, a 
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reply to this replication was’ also put 
on record on behalf of the respondents, 
It is unnecessary to advert in any de- 
tail to this par; of the pleading because © 
therein, innuendos have been: raised on 
behalf of the petitioner which stand de- 
nied on behalf of the respondents, We 


-would, therefore, prefer to ignore the 


controversial part of these averments in 
view of the sound rule that the writ 
jurisdiction is not the proper forum for 
entering the quagmire of tangled and 
disputed facts, This has been recently 
reiterated by the Ful] Bench in Guru 
Nanak University v. Dr. (Mrs) Iqbal 
Kaur Sandhu, AIR 1976 Punj & Har. 69. 
as inger (At p. 78). . 

secu ae It needs no great erudition to 
see that this jurisdiction is normally 
confined to facts alieged and admitted 

on affidavits or those not seriously tra- 
versed on the record. As is well known, 
it is an extraordinary remedy resorted 
to when the basic factual position is not 
in dispute. It has to be borne in 
mind that the writ jurisdiction is not 
and cannot be made a substitute for a 
regular trial by way of a suit for deter- 
mination of contentious matters in which 
the parties are diametrically opposed on 
materia] facts. This indeed is a reason 
for declining to exercise the discretion- 
ary writ jurisdiction in cases where in- 
tricate and disputed questions of facts 
are raised unless of course as gq very 
exceptional measure the writ Court 
itself proceeds to record evidence and 
then arrives at a finding thereon....... 5 
We would, therefore. proceed to con- 
sider the matter on more or less admit- 
ted and established facts and decide the 
issue on larger prmciple and enduring 
considerations, 


8. It is manifest from the aforesaid 
resume’ of the pleadings that the core 
of the respondents’ stand herein is that 
on August 2, 1982 long after 4.30 P. M., 
a proposal emanated from the office of 
respondent No. 2 that the resultant 
vacancies be filled up from amongst the 
candidates who foriuitously happened 
to be present in the college premises 
and who earlier had not even been cal- 
led for interview. On this tenuous 
basis, the Principal of the respondent- 
College, who happened tp be on the spot 
made, what may equally be termed a 
‘spot-decision’ to make. selections accord- 
ingly. The whole case of. the respon- 
dents herein is that he was entitled to 
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resort ¢o what is called a ‘spot selec- 
tion’ and the same having been done in 
apparent good faith, the matter is now 
beyond challenge. 


9. Now this stance at the very thresh- 
old, raises the somewhat significant 
question, whether in the context of State 
institutions for imparting higher profes- 
sional education, the empirical process 
of a ‘spot-selection’ can be resorted to? 


10. What deserves highlighting here- 
in is that the respondent-Engineering 
College is a State owned and a State 
run institution. What is, therefore, 
under challenge herein is virtually State 
action which has tc be tested on the 
anvil of the rule cf equality which is 
enjoined upon the State by the Constitu- 
tion. Now it appears to me that the 
equality clauses enshrined primarily in 
Article 14 of the Constitution with its 
analogous facets of Articles 15 and 16 
have now permeated so deeply into the 
selection of candidates in State-run- 
institutions for higher professional edu- 
cation that it would be rather wasteful 
to launch on a dissertation on first prin- 
ciple. It seems to be well-settled that 
the equality of opportunity in admis- 
sion into such institutions of higher 
learning is now a. guaranteed 
right to the citizen-students under the 
aforesaid Articles. This, in essence, 
postulates righ; of consideration on 
merits of those who satisfy the prescrib- 
ed test of eligibility and selection there- 
after according to merit. The evaluation 
of merit in this context being on the 
basis of a criteria, which is both objec- 
tive and also well-known to the persons 
concerned in so far it is incorporated 
either in the rules for admission, the 
relevant prospectus or otherwise made. 
available for information. To come to 
brass tacks, this consideration on merits 
is usually measured by the yard-stick 
of marks obtained by the candidates in 
the specified examination, : 


11, Equally significant herein is the 
judicially evolved rule of law that the 


State even in the exercise of its ad-- 


ministrative power cannot act arbitra- 
rily. Being the State it is obliged to 
act in a fair, reasonable and equitable 
manner which in the absence of any 
binding rules to the contrary implies 
clearly the preference on basis of merit 
alone in this. context. This postulate 
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of acting fairly, (or to put it negatively, 
of avoiding arbitrariness) is a basic one 
for the fundamental right of equality, 
and the prohibition against discrimina- 
tion. - oa 


12. Though the matter appears to be 
plain on principle, it is more than amply 
covered by a long catena of precedent 
of the final Court itself. J} is unneces~ 
sary to multiply authorities and it suf- 
fices to quote the somewhat recent pre- 
cedent directly covering the issue, in 
Dr, Jagdish Saran v, Union of India, 
AIR 1980 SC 820, in the following words 
(At p. 833) :— 

“Tf equality of opportunity for every 
person in the country is the constitu- 
tional guarantee, a candidate who gets 
more marks than another is entitled to 
preference for admission. Meri; must 
be the test when choosing the best, ac- 
cording to this rule of equal chance 
for equal marks. ‘This proposition has 
greater importance when we reach the 
higher levels of education like post- 
graduate courses. After all, top tech- 
nological expertise in any vital field like 
medicine is q nation’s human asset with- 
out which its advance and development 
will be stunted. The role of high grade 
skill or special talent may be less and 
lesser levels of education, jobs and 
disciplines of socia] inconsequence, but 
more at the higher levels of sophisticat- 
ed skills and strategic employment. To 
devalue merit at the summit is to tem- 
porise with the country’s development 
ex- 
pertiSe. o... 4 l 

x x x x 

“Coming to brass tacks, deviation from 
equa] marks will meet with approval 
only if the essentiai conditions set out 
above are fulfilled.......... n 

x x x x ; 

“We are aware that measurement of 
merit is difficult and the methods now 
in vogue have so much to be desired, 
that swearing by marks as measure of 
merit may even be stark superstition. 
But, for want of surer techniques, we 
have to make-do with entrance tests, 
and at any rate, save in clear cases of . 
perversity or irrationality this .is.. ordi- 
narily, out of bounds for courts.” 


13. The aforesaid view has then been 
reiterated in State of Madhya Pradesh 
v. Nivedita Jain, AIR 1981 SC 2045. ‘A 
perusal of this judgment would indicate 


= shrined as a fundamental 
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that their Lordships examined with me- 
ticulous care the rule .of meri; and its 
application to selection. of students to the 
State Medical Colleges in the Madhya 
Pradesh, It seems to be manifest that 
even by binding precedent now the prin- 
ciple of selection on merit +o State run 
institutions for higher professiona} edu- 
cation has come to be well entrenched. 
Sharply in contras; thereto the case in 
hand puts in clear focus the fact- that 
the twin vice of discrimination and arbi- 
trariness is inherent in what is loosely 
labelled as ‘spot selection’. Inevitably 
this would vest a wholly unfettered 
power on the man on spot to determine 
the locale, the time, and modus of 
selection, if any. It involves an un- 
guided discretion in the selecting auth- 
ority in making its choice, Equally this 


‘tends to violate the righ; of persons who 


satisfy the test of eligibility to be con- 
sidered for selection and contravenes 
the constitutiona] mandate of measuring 
of equals with the same yard-stick, As 
is evident in the present case such a 
procedure may tilt the balance on the 
mere fortuitous circumstances of hap- 
pening to be in a place unspecified ear- 
lier and at a time undetermined previ- 
ously. Surely such a method (if a+ all 
it can be given so high sounding a name) 
is a far cry from the equality rule as 
laid in the Constitution and as elaborat- 
ed and expounded by authoritative judi- 
cial precedent. It appears to me that 
the core of the principle of equality en- 
right under 
Article 14 and the judicial bar against 
arbitrary action cannot be out-flanked 
by instan; whimsicality masquerading 
in the cloak of so called ‘spot selection’. 


14. ‘The basic reliance on’ behalf of 
the. respondents for buttressing the al- 
leged validity of spot selection’ is on 
Ashok Kumar Pani v. State, AIR 1963 
Orissa 173. Undoubtedly this case 
would lend a handle to the respondents’ 
stand. However, it ‘appears that much 
water’ has flown down the bridges since 
the observations therein were made. A 
perusal of the judgment would indicate 
that it proceeds solely on the twin pre- 
mise that the students had’ no‘ right to 
get admission’ in ` ‘any of the State Medi- 


cal Colleges and it was a’ matter wholly 


in the discretion of the authorities con- 
cerned, . On this premise it was held 
that the discretion of . the respective 
Principals of. différeny - ‘colleges could not 
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be challenged under Article 226 of the 
Constitution, It seems to be plain that 
the very basis of the said judgment now 
stands eroded by the subsequent prece- 
dents of the final Court culminating, as 
has already been quoted above, in Dr. 
Jagdish Saran (AIR 1980 SC 820) and 
Nivedita Jain’s (AIR 1981 SC 2045) 
cases (supra) with greatest respect it ap- 
pears to me that the ratio in Ashok 
Kumar Pani’s case (supra) cannot hold 
the field and it is no longer good law. 
Inevitably I must record a dissent there- 
from. 


15. What has been said above applies 
equally, if not with greater force, to the 
earlier judgments in Ramchandra 
Vishnu v. State of M. P., AIR 1961 Mad. 
Pra 247 and Gokul Prasad v. M. M. Soha- 
ni Petul, AIR 1962 Madh Pra 126 which 
were relied upon in Ashok Kumar Pani’s 
case (Supra). In these authorities the 
view taken was that the provisions gov- 
erning the admission into Medical Col- 
leges did not have statutory force and, 
therefore; the writ of certiorari or man- 
damus was out of place in this context. 
Plainly this approach cannot now pos- 
sibly hold the field, Reference in this 
context’ mus+ also be made to the Divi- 
sion Bench judgment in Prasanng Din- 
kar v. The Director-in-Charge Laxmina- 
rayan Institute of Technology, Nagpur, 
AIR 1982 Bom 176. In the said case 
even though the spot selections to the 
Laxminarayan Institute of Technology, 
Nagpur were struck down on procedural 
irregularities, however, a cryptic obser- 
vation was made tha; there would not 
be any illegality in the ‘spot admission’ 
as such. It seems ic be plain that the 
constitutiona] validity of such a proce- 
dure was not even remotely canvassed, 
Since the spot selection was otherwise 
held invalid the attention of the learn- 
ed Judges was obviously not drawn to 
its intrinsic nautre, There is not the 
least ‘discussion of principle and pre- 
cédent on this point. If Prasanna’s case 
is deemed to be any warrant for the 
proposition that “spot selections” in ths 
present context are constitutional] then 
for the reasons recorded earlier [ would 
respectfully dissent therefrom, 


16. It must, therefore, be concluded 
that in cases where the equality rule is 
attracted in the cojztext of admissions 
to the State ‘owned institutions for 
higher .professiona] education, any em- 
pirical ‘spot ‘selection’ ‘without a binding 
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isanction (it is even doubtful if this can 
fbe possible) has inherent in iy the seeds 
tof inequality, arbitrariness and discri- 
iImination, and is, therefore, violative of 
TArt. 14, 

17. Proceeding now from the gene- 
ral to the particular it is equally plain 
thay in the present case the alleged ‘spot 
selection is in headlong conflict with 
the rules for admission as contained in 
the Punjab Engineering College Pro- 
spectus (Session 1982-83) which are 
admitted to be bincing by the respon- 
dents themselves. This in terms provi- 
des for the basic rules of selection, and 
equally for the filling up of any vacan- 
cies which may arise subsequent to this 
selection. The rule of merit has been 
spelt out in unequivocal terms at paga 
23 of the said prospectus as under :— 

"Gii The admission to candidates of 
the different categories is made on the 
basis of respective merit lists”, 

The procedural aspect has been fur- 
ther elaborated im pata 5 at page 27 
as follows :— 

“5, Candidates eligible for admission 
will be called for interview according 
fo their merit either by letter or through 
press notification and will be required 
fo present themselves before the selec- 
tion committee on some particular dates. 
They must bring with them Univer- 
sity certificates-Matriculation/Higher Se- 
condary, Pre-Engimeering, B. Sc. and 
other certificates whose copies have been 
appended to the application etc. in ori- 
ginal.” 

{t would be thus plain that apart from 
the constitutional . guarantee of equa- 
lity, and the judicial bar against arbi- 
trariness the particular rules themselves 
specify selection on the basis of merit. 
It is the admitted pesition that this was 
to be determined on the basis of marks 
for the four elective subjects-English, 
Physics, Chemistry and Mathematics and 
there is not the leas, factual dispute on 
this point. 

18. Not only at the stage of original 
selection but equally at the later stage 
lot any subsequent vacancies the rule of 
imerit and the procedure therefore stand 
ee prescribed at page 27 Note (fi}, it 
is specified as under — 

“Note (ii) In the case of candidates 
who do no: appear for interview on due 
date or do not deposit the college dues 
immediately after interview their can- 
didature will be automatically cancelled 
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and vacancies so cavsed may be offered 
to candidates nex; in order of merit. No 


correspondene or appeals in this con- 
nection will be entertained.” 
and again ap page 23 as under :— 
“Giy The allotment of branch a, tha 
time of admission will be made on the 
basis of the seats available in particular 
branch at that time and the order of 
preference for any particular branch 
mentioned by the candidates in his ap. 
plication form, However, if seats fall 
vacant due to some of the students 
leaving the college before the last date 
of: admission prescribed by the Univer- 
sity the admitted students will be shift- 
ed upward as per their order of pre- 
ference mentioned in the application 
form and also branch made available by 
the leaving/shifted candidates, 


will then be filled by the fresh candi- 
dates chosen from amongst the waiting 
list as per merit ana seats available in 
a particulary branch”, 5 

49. Tt would thus appear that even 
as regards the vacancies arising sub- 
sequent to the selection with which we 
are primarily concerned the admission 
rules are specific and categoric. The 
resultant vacancies have to be filled 
from amongst the waiting lists enjoined 
by the prospectus and the rule of merit, 
even for filling these. has been made 
paramount. By necessary implication, 
therefore, the binding rules contained 
in the prospectus bar by selection con- 
trary to its mandates. 


20. Now there seems to be no man- 
mer of doubt that the impugned ‘spot 
selection’ which has been resorted to is 
in terms violative of each one of the 
mandates noticed above in the pros- 
pectus. The rule of merit and the con- 
sideration of all eligible candidates 
seems to have been clearly given a ga 
by. It is not in dispute that in the pre- 
sent case not only the waiting lists were 
duly prepared but as many as 41 can- 
didates were placed in the category of 
Chandigarh Pre-Engineering Course and 
59 candidates for the Pre-Engineering 
candidates of the general pool, It is the 
case of the respondents themselves that 
all of these candidates on the waiting 
lists were not even attempted to be in- 
formed abou; the resultant vacancies. 
For these lists being exhausted it is tha 
admitted position thay only a few thera: 


The re. 
sulting yacancies of various branches ° 


~~ 
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from were subsequently offered admis- 
sion. Instead the wholly anachronistic 
procedure of selection from amongs; the 
accidenta] presence of students on the 
2nd of August, 1982 at 5.15 P. M. in the 
College premises was resorted to in 
which hardly one or two of the students 
from the waiting lists found place and 
thay too not in their order of merit. Jt 
follows inexorably that the spot selec- 
tion herein being plainly in contraven- 
tion of the admittedly binding rules of 
admission contained in the prospectus 
has to be struck down on this score as 
well, 


21. Assuming fer a moment (without 
conceding) that in a remote exigency, a 
spot selection may perhaps be permis- 


_ sible, it would appear tha; the procedu- 
` ral infirmities and 


irregularities in the 
present case equally vitiate the same. 
This aspees has been wel] elaborated 
in Parasanna Dinkar Sohale’s case (AIR 
1982 Bom 176) (supra) and it is waste- 
fu} to traverse the same ground over 
again. We are in respectu] agreement 
with the view therein that even on the 
assumption of the validity of spot selec- 
tion it would be vitiated by irregulari~ 


ties of procedure resulting in diseri- 
mination amongst student candidates 
In the present case, what prominently 


catches the eye is the fact of the total 
lack of publication, firstly, with regard 
even to the decision that a spot selec- 
tion will be made and secondly, of the 
place and time where it would be so 
done. From the respondent’s own stand 
and from the intrinsic evidence in an- 
nexure R. 2 it is plain that it was after 
4.30 P. M. on the 2nd of August. 1982, 
that for the first time a proposal was 
mooted for.-making a spot selection. The 
relevant part of annexure R. 2 is as 
under :— 


“From the above table it appears that 
at 4.30 P. M. today the 2nd of August, 
1982, which is the closing date for ad- 
missions, the College has stil] four seats 
available in genera] poo] and four seats 
in Chandigarh students quota which can 
be. offered to the candidates.” 
officer-in-charge ad- 
mission was thus prepared after 4.30 
P. M. itself and then forwarded to the 
Principal; who later considered it and 
recorded the order for making the spot 
selection by 5.15 P.M. On that very 
date. the selection is said to have been 
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completed forthwith by finding 8 can- 
didates present in the College premises, 
It is thus evident ¢hat to the very last 
no one except the Officer-in-Charge of 
admission and the Frincipal could have 
the least inkling thay any spot selection 
was to be resorted to and if so where 
and when. Indeed Myr. Agnihotri for 
the respondents yery fairly conceded 
that herein there had been no publica- 
tion whatsoever therefor. That being so 


it is plain that al] the eligible students; 


on the waiting lists had no knowledge 
whatsoever of the mtended spot selec- 
tion or the necessity of coming (and be- 
ing) present at 5.15 P. M, at the College 
premises on the 2nd August, 1982. The 
Ful} Bench in Daljit Singh Minhas v. 
State of Punjab, AIR 1978 Punj & Har 
117, in the context of Art. 16, had held 


‘as follows (At p. 122):— 


“Having held as above, one must 
Sound a note of caution that it is not to 
be understeod that appointments to pub- 
lic office are to be made in a cloistered 
manner. What is clearly implied is this 
that the mode and manner of giving ad- 
equate publicity for the posts to be filled 
either to the public at large or to the 
class or source to which recruitment 
may be confined, hag necessarily +0 be 
left to he judicious discretion of the 
authority concerned. Probably, in the 
majority of the cases publie advertise- 
ment may still be the ‘est mode of 
reaching out to the candidate concerned 

What has been said in the context of 
selections and appeintments tọ public 
office under Art, 16 seems to me as 
equally applicable under Art, 14 with 
regard to selections for seats in State- 
owned institutions fop higher profes- 
sional] education, 


22. Again though it is the admitted 
position that there were 41 candidates on 
the waiting Jists for the Chandigarh Pre- 
Engineering category and 59 candidates 
in the genera] poo] category yet intima- 
tion by telegrams was given to only 14 
candidates and 10 candidates respectively 
thereon, Significantly again the tele- 
grams were despatched only on the 28th 
of July, itself asking the candidates to 
report on the 30th of July and to inti- 
mate telegraphically. before the 29th 
itself. The respondents are silent even 
about the receipt of these telegrams by 
the respective candidates or the response 
thereto, That the time” specified for 
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the response was +00 short and the pos-. 


sibilittes of non-receipt 
exist is writ large in the matter and 
does nop call for elaboration.. 
these telegrams did not even remotely 
talk of any spo; selection on the 30th 


thereof could 


nor is-ip the. case of the respondents that: 


al] these candidates were’ subsequently 
intimated to remain present, ‘three days 
later on the 2nd of Angust at a parti- 
cular time, It is the common case that 
no attempt even was 
all the candidates on the waiting merit 
lists prepared in , accordance with the 
mandate of the*prospectus;.. The absence 
of publication is furihér mainfest from 
the fact that a paltry 8 students were 
present at 5.15 P. M. at the material 
time when it is the 
for the engineering discipline hundreds 
of them had applied and had been dis- 
appointed. because of the paucity of 
seats and being lower down in merit 
than those originaliy selected on the 
and of July, 1982. It is the case of 
the’ respondents that resultant vacancies 
started arising: after the completion of 
the selection on the date aforesaid and 
no explanation is forthcoming as to why 
these were not, duly filled  seriatum 
from the waiting lst in different cate- 
gories til] more than two to three weeks 
thereafter. It appeats to us on an over- 
al] appraisal] that the alleged situation 
of urgency was one of the respondent’s 
own creation. Even in such a situation, 
it is imperative that rules and principles 
governing the selection of candidates for 
admission must take care to ensure that 
the criteria of merit is no deviated from 
even in the not uncommon situation as 
allegedly arose in the present case of 
the seats being left vacant at the end 
of the last date for admission, 


23. Equally, it ‘1s the- admitted posi- 
tion thay respondent No, 3 who has been 
granted admission ranks far below in 


merit than many of the petitioners. Nor 
is it in doub that some of the other 
candidates similarly admitted are also 


lower in merit than many of the peti- 
tioners. Indeed in this context the re- 
Spondents virtually admit the claim by 
averring in Ajay Kumar’s case that had 
the petitioner been present on the 2nd of 
Aug. 1982, he would certainly have been 
considered for admission in preference to 
_ Tesponden; No, 3-by virtue. of his higher 
merit, It is thus conceded that but for 
the fortuitous circumstance of their ab- 
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sence from the Coliege premises on the 
and of August at 5.15 P. M. some of 
the petitioners have a clear right of 


, admission in preference to those admit- 


ted at that time, 


24. It is plain from the above that 
even the procedure’ followed herein bris- 
tles with such irregularities and illega- 
lities so as to result in obvious discri- 
mination and consequently vitiates the 
selection on and after the 2nd August 
1982. 


25. An additional issue whieh is 
equally meritorious again calls for point- 
ed notice in CWP 3¢69 of 1982 Sanjay 
Gulati v. Chandigarh Admn. Therein in 
para No, 15 it is averred as follows :— 

“That the candidates below in order 
of merit to the petitioner 
have been given admission but have 
been accommodated a+ the last moment 
with mala fide intention of the authori- 
ties and for giving undue favour and 
preference and for extraneous considera- 
tion, Nop only this there was no seat 
reserved for candidates/sons and daugh- 
ters of the teaching staff of the Engi- 
neering College in the prospectus but 
they have admitted about 5/6 candidates 
also against over ard above the cate- 
gories mentioned in the prospectus. 
The admission of alj these candidates is 
liable to be striick down, 

The reply of +he res ‘pondents thereto is 
as under :— 

“The allegations made in this’ para 
are. denied as being incorrect. Admis- 


sions havé been madé in a rational, just’ 


and fair manner as indicated’ earlier. 


Admission have been” 
children of the employees of Punjab 
Engineering College, Chandigarh on the 
basis of their inter se merit on 2nd of 
August, 1982. Since these seats were 
created by the Chandigarh Administra- 
tion over and above the provisions of 
the prospectus for the sessions 1982-83 
namely, 275 no right of the petitioner 
has been infringed by these admissions 
in any manner,” ; S 
From the above it 1s the admitted posi- 
tion that after the 2nd of August, 1982, 
seven seats have been filled from the 
alleged cloistered category of -the child- 
ren of the employees of the Punjab En- 
gineering College. No such reservation 
admittedly -exists either in any statu- 
tory provision nor in the categorisation 
of seats in the prospectus itself. The re- 


given to seven’ 


should not, 
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spondents are cryplically silent about 
‘the source of authority for firs; making 
this reservation and then filling up the 
seats on the 2nd of August, 1982. We 
are of the view: that this issue is so 
well covered by the judgment in Pra- 
sanna Dinkar Sohaie’s case above (AIR 
1982 Bom 176) that it is unnecessary to 
elaborate the matter. Therein a similar 
reservation of seats in favour of the 
wards of the University employees was 
under challenge. This indeed had even 
the sanction of the Vice Chancellor 
under Section 11 (4) of the Nagpur Uni- 
versity Act, 1974 arid allegedly covered 
by Sections 4 and 75 thereof. Never- 
theless this reservation was struck down 
by the Division Bench after an exhaus- 
tive discussion on primciple and the pre- 
cedents of the final Court in the follow- 
ing words (At p. 186):—. 

“Another important factor deserves to 
be considered. While making a clas- 
sification there must be some peculiari- 
ties which distinguisn that class from the 
fest. For example. the State and Cen- 
tra) Government servants can be clas- 
sified separately, because they are li- 
able to transfer, The staff employed in 
the foreign Mission would be a Separate 
class as such staff would be experienc- 
ing difficulties in the education of 
their children, 
the political sufferers would be'a di- 
fferent class as such wards on account 
of the activities of their parents (in the 
freedom fight) would not have the usual 
educational facilities which others will 
get. In the present case, there is no 
Such intelligible differentia while classi- 
fying the University employees separa- 
tely. There is no possibility of such em- 
ployees being transferred from one 
place to another. Similarly, the Uni- 
versity employees cannot be termed as 
those who could not arrange for the 
education of their children on account 
of any other peculiar difficulties. The 
‘wards of the University employees’ are 
thus at par with the Wards of any other 
employees. Not only that but they are 
also at par with wards of-other persons 
such as petty traders, businessmen, arti- 
sans etc, In view.of this discussion, it 
is clear that by creating four .reserva- 
tions in favour of the Wards of the Uni- 
versity employees, the . University has 
acted in a discriminatory manner 
the principles of equality has not been 


1983 P, & H/2 1 G—39. 


Ajay Kumar v, Chandigarh Admn, Union Territory 


Similarly, the wards of: 


_and ` 


P.&H. 17 


followed. The discrimination can be 
seen from the fact that the four stu- 
dents of this catėgory (who are respon- 
dents Nos. 3, 6, 7 and 8 in Writ Petition 
No. 2707/1979 were admitted though o2 
merit, they could not have been admit- 
ted. Their (except respondeni No, 8) 
percentage of marks was far below that- 
of many of the petitioners before us. 
and 

- "871 is in ‘this way that the petition- 
ers are entitled to say that the reserva- 
tion in question ig bad. The result, 
therefore, is that the four reservations 
in favour of the Wards of the University 
employees cannot be allowed to stand.” 


In the light of the above observations 
it seems to be plam that the petitioners 
are even on a stronger footing in assail- 
ing the reservations in favour of the 
children of the employees of the Pun- 
jab Engineering College, Chandigarh and 
the admissions made thereto. Herein the 
said reservations have not been shown 
to be even remotely sanctified by any 
statutory provision or within any autho- 
ritative instruction. There seems to be 
no option bu; to strike down this re- 
servation as also the consequential fil- 
ling of seats thereunder. 

26. Repelled on al) their defences on 
merits a last ditch attempt was made on 
behalf of the private respondent No. 3 
to stall the matter on procedura] techni- 
calities It was argued that every can- 
didate who has been granted admission 
in the impugned selection or later has 
not been specifically impleaded as a 
party and, therefore, ne writ can issue 
in favour of the petitioners, As is mani-, 
fest from the somewhat exhaustive dis-| 
cussion earlier, the challenge herein is 
to the very concept of spot selection and 
the violation of Article 14 by the pro- 
cedure adopted It is nop the individual 


‘cases of the respondents which are be- 


ing put in issue but the very constitu-| 
tionality of the State action. Again the 
petitioners have averred in no uncertain 
terms that in the absence of any access 
to the record of the respondent-College, 
they were unable to locate and specify 
each and every candidate whc was ua 
constitutionally granted admission, bar-| 
ring those whe have been sc impleaded.| 
In this context it seems te be well-settl-: 
ed that the private respondents may be 
proper parties but are ‘not mecessary 


‘parties whose absence can be a ground 
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fer deniaj of relie!, 
Scuth-Centra} Rly 
A, V. R. Siddhanti, AIR 1974 SC 1755, 
the policy decisions of the Railway 
Board pertaining to fixation of seniority, 
pay etc. of some of its emplyees were 
challenged as being viclative of Articles 
14 and 16 of the Constitution, A simi- 
lar objection tha; the private persons 
adversely affected were not impleaded 
‘as respondents was raised. Categori- 
cally rejecting the same it was observed 
(At p. 1759):— 


"#*3Tn the present case, the relies is 

claimed only against the Railway which 
has been impleaded through its repre- 
sentative, No list or order fixing seni- 
ority of the petitioners vis-a-vis parti- 
cular individuals, pvrsuant to the im- 
pugned decisions, is being challenged. 
The employees who were likely ic be 
affected. as a result of the re-adjust- 
ment of the petitioners seniority in ac- 
cordance with the principles laid down 
in the Board’s decision of October 16; 
1952, were at ‘the most, proper parties 
and not necessary parties, and their 
non-joinder could not be fatal to the 
writ petition.” 
A -similar objection was again re- 
jected by their Lordships of the Sup- 
reme Court in Ramchandra Shankar v. 
State of Maharashira, (1974) 1 Serv LR 
470: (AIR 1974 SC 259). Within this 
Court. a technical objection of this nature 
was rejected in Naresh Kumar Joshi v. 
State of Punjab, 1982 (3) Serv LR 15: 
(1982 Lab LJ 498) in the folowing 
words {At p. 500 of Lab IC) :— 

“*t*#However, I do not find any merit 

in these objections, firstly, for the re- 
ason that the petitioners are not chal- 
lenging the selection of any particular 
candidate: what they are challenging is 
the mode and manner of’ selecting the 
candidates and secondly, from the plead- 
ings it is patent that while selecting the 
candidates from particular district the 
merits of the selected candidates were 
not considered vis-a-vis the candidates 
from other districts. In the face of 
this admitted position no further mate- 
Tia] is required to hold the selection as 
violative of Article 14 of the Constitu- 
tion of India.” 
Following the aforesaid authoritative 
enunciation the objection raised with 
regard to the impleading of private re 
spondents: has to- be. necessarily reject- 
ed 


In Genera] Manager 
Secunderabad y. 


' Ajay. Kumar v. Chandigarh Admn, Unien Territery ` 


‘after without following the 
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‘27. Adverting specifically to the case 
cf Ashok Kaushik, who is stated to have 
been granted admission under the order 
of respondent No. 3. Chandigarh Ad- 
ministration, , if deserves highlighting 
that he had merely. fileg a. suit in the 
Civil Court. There was no interim relief 
cr direction by the Civi} Court itself 
to grant him admission. Nevertheless 
the Chandigarh Administration dire- 


cited his admission. This order, there- 
fore. suffers equally from- the 
vice of violating the merit rules and 


the binding stipulations laid cut in the 
prospectus and, therefore, . cannot be 
allewed to stand. 


28. For clarity’s sake it is recalled 
that there is no challenge in this writ 
petition to the admission granted to the 
foreign scholars om the nomination of 
the Ministry of External Affairs: Gov- 
ernment of India ang ‘the same would 
in no way be affected. 


28. To conclude finally in the light 
ofthe findings arrived at in paras 16, 20, 
24 and 25 above and as a necessary con-, 
sequence thereof, the admissions, granted. 
to the following candidates are hereby 
quashed; 


(i) those admitted against the seats 
reserved for the sons and daughters of 
the employees of the Punjab Engineer _ 
ing College; 

(ii) these admitted on the basis of 
‘spot selection’ on Augus, 2 1982: and 

Gii) those granted admission there- 

“procedure 
laid in the praspectus including Ashok 
Kaushik, allegedly admitted on August 
10, 1982. 
A further ‘direction is accordingly issued 
te respondent No, 2, the Principal of the 
Punjab Engineering College to. fill up 
the resultant vacancies forthwith from 
amongst the candidates on the waiting 
list in the order of merit, The official 
respedents would also take the requisite 
steps to enable the candidates, so select- 
ed, io complete their lectures in view 
of the present situation which has. arisen 
due to no fault on their part. 


36. As regards the candidates whe 
are likely to Iese their admission as a 
consequence of this order, a direction is 
hereby issued to the authorities to re- 
fund to them the entire amoun; paid 
by them towards their admissions in. the 
Punjab, Engineering College, 


1933 


31. All the Writ petitions are allow- 
ed in the terms aforesaid with costs, 
Gonnaete fee Rs, 500/- in each case. 

Petitions allowed. 


AIR 1933 PUNJAB AND HARYANA 19 
S. S. SANDHAWALTIA, C. $. AND 
R. N. MITTAL, J. 

Harchand Singh, Appellant v. Khiala 
Kalan Agricuitural Co-operalive Service So- 
ciety Ltd. and others, Respondents. 

F. A. F. O. No. 249 of 1973, Dj- 
1982. * 

Punjab Co-operative Societies Ac (25 of 
o $861), Ss. 56, 55 and 82 — Arbitration Act 
11949), Ss. 33 and 46 — Arbitration award 
under S. 56 — Sections 33 and 46 of Arbi- 
tration Act do mot apply. C. R. No. 402 of 
1962, DJ- 16-83-1983 (Puni, Overruled, {Civi 
P. C. © of 1993), S. 9. 

The provisions of the Punjab Co-operative 
Societies Act exclude the applicability of 
S. 33 read with S. 46 of Arbitration Act to 
a statutory award under S. 56 of the former 
Act. Consequently, the Civil Court has no 
jurisdiction to try an application under Sec- 
tion 33 of the Arbitration Act for seeking 
a declaration that the entire arbitration pro- 
ceedings under the Panjab Co-operative So- 
Sieties Act were without jurisdiction, illegal 
and inoperative. C. R. No. 402 of 1962, DJ- 
{6-8-1963 (Punj), Overruled. Case law dis- 
cussed. (Para 15) 


Though S. 33 of the Arbitration Act 
gefers in terms to an arbifration agreement, 
yet by virtue of S. 46 of that Act, it would 
become applicable to every arbitration under 
any other enactment for the time being in 
force. {t is thus patent that the Arbitration 
Act would apply to a statutory . arbitration 
åncluding the one under the Societies Act, 
unless there is an express or implied bar in 
the latter or its provisions are inconsistent 
with the same or any rules made thereunder. 
A plain reading of Ss. 55 and 82 of the Pun- 
jab Act would indicate that at feast within 
She specific context of a statutory arbitration 
ander S. 56 of the Act and the award ren- 
dered therein tbe Legislature has imposed a 
triple bar in pre-emptory terms for excluding 
the jurisdiction of the Civil Courts. This 
would inevitably oust the application of Sec- 
tion 33 of the Arbitration . Act because it 
cannot be denied that the same has to be 


*From order of Jagat Parkash Gupta, 
P. C. 5. Sub J., ist Class (A). Mansa, Dj- 
12-12-1973. was 
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enforced in that forum alone. Section 55 
expressly lays down, that disputes falling 
within its ambit, would be referred to the 
Registrar for decision and no Court shall 
have jurisdiction to entertain any suit or 
other proceedings in respect thereof. The 
use of such wide language as “other pro- 
ceedings” is significant. Again S.82 (ij (c) of 
the Societies Act in terms bars the jurisdic- 
tion of the Civil or Revenue Courts in respect 
of any dispute required to be referred to the 
Registrar under S. 55. A general exclusion 
is then spelt out in S. 82 (3) providing that 
ne award made under this Act shall be ques- 
fioned in any Court on any ground whatso- 
ever except as provided in the “Societies 
Act” itself. Thus it follows both on, the 
language of Ss. 55 and 82 of the Societies 
Act and the authoritative precedent that the 
provisions of S. 33 of the Arbitration Act 
would be ousted with regard to a statutory 
award under the Societies Act. 
(Paras 5, 8, 9) 

Now apart from an express bar it would 
appear that the patent inconsistencies betwixt 
the provisions of the Societies Act and those 
of the Arbitration Act militate strongly in 
favour of an implied exclusion of the. provi- 
sions of one Statute from the other. . Admit- 
iediy, the Societies Act and the Rules fram- 
ed thereunder provide in great detail for 
both the reference of the dispute under Sec- 
tion 55 of the Societies Act and the render- 
ing of the statutory award under Section 56- 
of that Act. Section 68 (1) (b) of the Act 
then provides a statutory appeal against the 
award and inevitably in this appeal, the 
challenge thereto can be a wide ranging one. 
Section 69 of the Act in specific cases pro- 
vides further for a revision against the ap- 
pellate forum.. There is nc correspondiag 
provision under the Societies Act or Rules 
framed thereunder which would necessitate 
any. application for making an award, a rule 
of fe Court as under the Arbitration Act. 

(Para 10) 

Now apart from the express provisions of 
S. 46 of the Arbitration Act it is otherwise 
well-settled that the jurisdiction of a Civil 
Court and the provisions of Acts enforceable 
therein may be excluded by the clear impli- 
cation arising from the scheme of an Act. 
This is more so when the Legislature sets up 
a special forum for determining the disputes 
and the rights and liabilities of the parties 
ander the Statute itself. (Para 11) 
Cases Referred: Chronological Paras 
ATR 1979 Tim Pra 1. a 
AIK 1976 Pusj 94: 1975 Rev LR X) (FB) 
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AIR 1975 All 12 i 3 12 
AiR 1974 Pat 354 : 13 
AIR 1969 Bom 151 wt 13 
AIR 1968 Pat 352 13 
AIR 1966 SC 1738 11 
AIR 1966 All 489 13 
(1963) Civil Revn. No. 402 of 1962, D/- 

16-8-1963 (Punj), Jullundur Central Co- 


operative Bank Ltd. v. Jawala Dass 


4, 14 

AIR 1955 Hyd 238 12 
AIR 1943 Bom 341 12 
AIR 1943 Cal 255 12, 14 
R. N. Narula, for Appellant; B. S. Khoji, 


for Respondents. 


S. S. SANDBAWALIA, C. J.:— Whether 
the provisions of the Co-operative Societies 
Act, 1961, expressly or by necessary implica- 
tion exclude the applicability of S. 33 (read 
with S. 46) of the Arbitration Act, 1940, to 
a statutory award under S. 56 of the former 
Act is the significant question which has ne- 
cessitated this reference to the Division 
Bench. 

2. The facts are in narrow compass. The 
dispute arose betwixt Harchand Singh ap- 
pellant, then serving as Cashier of the Khiala 
Kalan Agricultural Co-operative Service 
Society (hereinafter referred to as the Co- 
operative Society), on the one hand and the 
society on the other. This dispute was refer- 
red te Mr. K. L. Sharma, the Manager of 
- Faridkot Central Co-operative Bank Limited, 
Faridkot, as Arbitrator under S. 56 of the 
Punjab Co-operative Societies Act, 1961 
(hereinafter referred to as “The Societies 
Act”). The arbitrator rendered his award 
on i5th of Jan., 1969, against the appellant 
and held him liable to pay the amount in 
dispute. The appellant then preferred an 
appeal under Sec. 68 of the Societies Act, 
which was dismissed by the Assistant Regis- 
trar, Co-operative Societies, Bhatinda, on 
15th of Nov., 1971. It was thereafter that 
the appellant resorted to the filing of an ap- 
plication under S. 33 of the Arbitration Act 
for seeking a declaration that the entire 
arbitration proceedings held and conducted 
by Mr. K. L. Sharma were without jurisdic- 
tion, illegal and inoperative. The society 
contested the application, inter alia, on the 
grounds that the Civil Court has no jurisdic- 
tion to entertain the petition and further 
that the petition had been filed after the 
period of limitation and that the same was 
not maintainable. The Court Iren the 
following issues :— 

(1) Whethér this Court bas got jurisdiction 
to hear the petition ? 
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(2) Whether petition has been filed within 
limitation ? 

(3) Whether petition is not maintainable 
on the grounds taken in reply filed? 

(4) Whether the certified copy of order 
was not properly stamped, if so, its effect? 


3. The Court beld that it had no jurisdic- 
tion to hear the petition; that the same was 
filed within limitation, and that the petition 
was not maintainable. Issue No. 4 was not 
pressed. Ultimately the Court dismissed the 
application. Aggrieved by this order, the ap- 
pellant preferred this appeal against the order 
of the Subordinate Judge. 


4. This F. A. O. had first come up before 
my learned brother R. N. Mittal, J., while 
sitting singly. The solitary contention press- 
ed before him (as before us now) was that the 
Civil Court had the jurisdiction to try the 
application under Section 33 and that it 
erroneously held otherwise. In support of 
this stand primary reliance was placed on 
Jullundur Central Co-operative Bank Ltd. v, 
Jawala Dass, Civil Revn. No. 402 of 1962, 
decided on August 16, 1963. This judgment 
undoubtedly lent support to the stand of the 
appellant. However, finding this view con- 
trary to those prevailing in Calcutta and 
Hyderabad High Courts the matter was re- 
ferred to Division Bench for an authorita- 
tive decision. 


5. At the very threshold it deserves notice, 
that though Section 33 of the Arbitration 
Act refers in terms to an arbitration agree- 
ment, yet by virtue of Section 46 of the said 
Act, it would become applicable to every 
arbitration under any other enactment for 
the time being in force. It is thus patent 
that the Arbitration Act would apply to a 
statutory arbitration including those in the 
Societies Act, unless there is an express OF 
implied bar in the latter or its provisions are 
inconsistent with the same or any rules made 
thereunder. 





6. For clarity sake the matter herein de- 
serves examination from the twin aspect of 
an express and implied exclusion. It is, -there- 
fore, apt to deal with these two aspects dis- 
tinctly and separately. It is, however, 
elementary that if both an express and an 
implied bar is indicated then these would 
coalesce to make the exclusion of the juris- 
diction of the Civil Courts and the ap- 
plicability of the Arbitration Act even more 
categoric. 

7.. Inevitably one must advert fo “the ex- 
press exclusion’ of the Civil Court and con- 
sequently of the -Arbitration Act under the 
Societies Act. Herein, what calls for: point- 
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ed notice is a triple bar imposed by the sta- 
tute. both in Section 55 and Section 82 of 
the Societies Act which may be read at the 
very threshold. Section .55 of the Societies 
Act provides as under :— 


“55. Dispute which may be referred to 
arbitration :— (1) Notwithstanding anything 
contained in any law for the time being in 
force, if any dispute touching, the constitu- 
tion, management or the business of a co- 
operative society arises :— 

(a) to (d) x 

Such dispute shall be sdfeized to the Re- 
gistrar for decision and no Court shall have 
jurisdiction to entertain any suit or other 
proceeding in respect of such dispute. 

(2) x x x 

(a) and (b) x x x 

(c) Any dispute arising in connection with 
the election of any officer of the Society. 

x x Kee 

82. Bar of jurisdiction of Courts :— 

(1) Save as provided in this Act, no civil 
or revenue Court, shall have any jurisdic- 
tion in respect of :— 

{a} to (b) x x x 

(c) Any dispute required under Section 55 
to be referred to the Registrar; and 

(d) x x x 

(2) x x x 

(3) Save as provided in this Act, no order, 
decision or award, made under this Act, shall 
be questioned in any Court on any ground 
whatsoever.” 

8. A plain reading of the aforesaid provi- 
sions would indicate that at least within the 
specific context of a statutory arbitration 
under Section 56 of the Societies Act and 
the Award rendered therein the legislature 
has imposed a triple bar in pre-emptory 
terms for excluding the jurisdiction of the 
Civil Courts. This would inevitably oust the 
application of Section 33 of the Arbitration 
Act because it cannot be denied that the 
same has to be enforced in that forum alone. 
Section 55 aforesaid .expressly lays down, 
that disputes falling within its ambit would 
be referred to the Registrar for decision and 
no Court shall have jurisdiction to entertain 
any suit or other proceedings in respect 
thereof. The use of such wide language as 
‘other proceedings” is significant. Again 
Section 82 (1) (c) of -the Societies Act in 
terms bars the jurisdiction of the civil on 
revenue Courts in respect of any dispute re- 
quired to be referred to the registrar under 
Section 55. A general exclusion is then spelt 
out in Section 82 (3) providing. that no 
Award made under this Act -shall -be..ques- - 
tioned in any Court on any ground whatso- 
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ever except as provided in the “Societies Act” 
itself. The wide amplitude of the language 
used herein is again worthy of. pointed notice.) 


9. Though the language of the statutory 
provisions is categoric enough, the‘ provisions 
of Sections 55 and 82 of the Societies Act 
have been the subject matter of interpreta- 
tion by ‘a Full Bench in Ran Singh v. The 
Gandhar Agricultural Co-operative Service 
Society, 1975 Rev LR 20i : (AIR 1976 Punj 
94), wherein it was observed as under (at 
p. 96) :— 


“A combined reading of these provisions 
shows that it has been made imperative for 
either a Society or its member to refer their 
disputes inter se to the registrar for decision. 
Not only has the jurisdiction of ordinary 
Civil Courts been taken away for entertain- 
ing any suit or other proceedings in respect 
of such a dispute but an express bar has 
been created against the Civil Courts regard- 
ing all types of jurisdictions in respect of dis- 
putes required to be referred to the Registrar. 
The use of the words “in respect of” is 
pregnant with significance. It perhaps shows 
that even if the decision of the Registrar or 
the arbitrator is wholly illegal, an aggrieved 
party would have to take resort to the re- 
medies provided by the Act itself and a Civil 
or a Revenue Court will not be competent 
to adjudicate upon the matter unless there is 
a specific provision to the contrary in the 
Act. .. af 
It thus seems to follow both on the language. 
of Sections 55 and 82 of the Societies Act 
and the authoritative precedent that the pro- 
visions of Section 33 of the Arbitration Act 
would be ousted with regard to a statutory 
Award under the Societies Act. 


10. Now apart from an express bar itj- 
would appear that the patent inconsistencies 
betwixt the provisions of the Societies Act 
and those of the Arbitration Act militate 
strongly in favour of an implied exclusion of 
the provisions of one statute from the other. 
Admittedly, the Societies Act and the Rules 
framed thereunder provide in great detail for 
both the reference of the dispute under Sec- 
tion 55 of the Societies Act and the render- 
ing of the statutory Award under Section 56 
of the Arbitration (sic). Act. Section 68 (1) 
(b) of the said Act then provides a statutory 
appeal against the Award and inevitably in 
this appeal, the challenge thereto can be a 
wide ranging one. Section 69 of the Act in 
specific cases provides further for a revision 
against the appellate forum. There is no 
„ corresponding provision under :the Societies 
Act or Rules framed thereunder which would 
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necessitate any application fer making an 
Award, a rule of the Court as under the 
Arbitration Act. On dhe other fand, Sec. 63 
jin terms provides infer alia that upon the 
issuance of a certificate, the Award would 
be deemed to be a decree of the Civil Court 
and shall be executed in the same manner. 
dt would thus be obvious that the provisions 
ef the. Societies Act which in detail govern 
the statutory arbitrations thereunder are in 
principle and detalis inconsistent with ‘those 
under the Arbitration Act. Once it ds so 
held, Section 46 of the Arbitration Act would 
‘be itself straightway attracted in so far as 
dt provides that the provisions of the Arbitra- 
tion Act would not be applicable to statutory 
arbitrations under other statutes which are 
inconsistent therewith or eny Rules made 
thereunder. 

ai. Now apart from the express provi- 
sions of Section 46 of the Arbitration Act it 
jis otherwise well-settled that the jurisdiction 
ef a Civil Court and the provisions of Acts 
Jenforceable therein may be excluded by the 
clear implication arising from the scheme of 
Jan Act. This is more so when the legisla- 
ture sets up a special forum for determining 
the disputes and the rights and iabilities of 
Vibe parties under the statute atself. In State 
ot Kerala v. M/s. N. Ramaswami Tyer and 
Sons, AIR 1966 SC 1738, their ‘Lordships 
‘have authoritatively laid dosvn ‘the cule in the 
following terms {at p. 1740) :— 

“But the jurisdiction of the Civil Court 
aay ‘be excluded expressly or by clear im- 
plication arising from the scheme of the Act. 
Where the Legislature sets up a special tri- 
bonal to determine questiens welating 10 rights 
or liabilities which are the creation of a sta- 
tute, the jurisdiction of the Civil Courts 
would ‘be deemed excluded ‘ey implication. 





12. There is ther a tong fine of grece- 
dents holding directly that the provistons of 
the Arbitration Aci wre ousted by similar or 
analogous provisions ef the various Co- 
operative Societies Acts. Reference in this 
connection may ‘first be made to the observa- 
ions of ‘Chapia, J. {as ithe learned Chief Jus- 
tice then was) in G. 1. P. Rly. Employees Co- 
e@perative Bank Lid. v. Bhikhaji Merwanji, 
AIR 1943 Bom 341. A Division Bench of 
the Calcutta High Gourt in Nanda Kishore 
Goswami v. Bally Co-operative Credit So- 
ciety Ltd., ATR 1943 Cai 255, teok the view 
that the provisions vf ‘the Co-operative $o- 
cleties Act, 1912 and the Rules framed there- 
ander, were intonsistent with the previsions 
‘ef the Arbitration Act and would, therefore, 
exclude its applicability. A siméler view ‘hag 
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been expressed by the Division Bench in 
B. Balreddy v. Joint Registrar, Co-operative 
Society, AIR 1955 Hyd 238. Directly on the 
point is the observation of the Division 
Bench in Bhadur Singh v. District Judge, 
Rampur, AIR 1975 All 12, holding that the 
provisions of Section 33 of the Arbitration 
Act are inconsistent and inapplicable to the 
statutory Award under the Co-operative So- 
Steties Act. 


13. By way of analogy. massive support 
for the aforesaid view accrues from the ob- 
servations in Dist. Co-operative Federation 
Ltd., Meerut v. Registrar, Co-operative So- 
cieties, U. P. Lucknow, AIR 1966 All 489; 
Union of India v. Ramdas Oil Mills, 
Jamshedpur, AIR 1968 Pat 352; The State 
of Bihar v. Damodar ‘Valley Corporation, 
AIR 1974 Pat 354: Dinshaw Manekji v. G. B. 
Badkas, ATR 1969 Bom iSi and H. P. State 
Co-operative Bank Ltd. Chamba vy. Smt. 
Naroo Devi, AIR 1979 Him Pra t. 


a4. Inevitably one must now advert to 
Juitandur Central Co-operative Bank Ltd's 
“ase (Civil Revn. No. 402 of 1962, Dj- 16-8- 
£963) (Punj) (supra). The judgment therein 
shows that counsel were rather cemiss in not 
bringing to the pointed notice of the Court 
the express bar spelt out in Ss. 35 and 82 of 
‘the Arbitration Act, and the inherent in- 
consistencies betwixt the Societies Act and 
those in the Arbitration Act. Nanda Kishore 
Goswami’s case and, B. Balreddy’s case (AIR 
1943 Cal 255) (supra) the earlier judgments 
were apparently not brought to the notice of 
the {earned single Judge. It is manifest that 
the subsequent line ef precedents after the 
judgment was rendered in 1962, in Jullundug 
Central Co-operative Bank Ltd.’s case (supra), 
Gas consistently taken a contrary view. With 
the greatest respect, therefore, it must be 
heid that Jullundur Central Co-operative 
Bank Ltd.’s case (supra) was incorrectly de- 
cided and is hereby overruled, 


15, The answer to the question posed at 
the outset is, therefore, rendered in the 
affirmative and it is held that the provisions 
of the Co-operative Societies Act, 1951, ex- 
clude the applicability of Section 33 of the 
Arbitration Act to a statutory Award under 
Section 56 of the former Act. 


16. Applying the above it is inevitable 
that the solitary contention pressed before 
us — that the Civil Court had the jurisdic- 
tion to try the application under Section 33 
— has to be rejected. Affirming the trial 
Court’s finding on this poiat, (the other issues 
were not challenged before us) we dismiss the 
presest appecl fle view of some confict of 
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precedent within this Court, we leave ihe 
parties to bear theiz own costs. 
R. N. MFETAIL, 5. :— F agree. 
Appeal dismissed: 
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J. V. GUPTA, J. 

Asea Nand, Petitioner vy. Harish Kumar 
and others, Respondents. 

Civil Reyn. Ne. 968 of 1882, DA 1&3 
1982.% : i 

(A) Civil P. C. (5 of 1969), Ss. 115 (2) amd 
Expin, 35-6 — Revision — Maintainahi- 
lity — Application for dismissal of suit for 
norpaymert of costs for adjournment — 
Revision against order accepting application. 
m Maintzinable, evem if as a cousequence of 
the order swit was dismissed and an appeal 
fay from the dismissal of swit — Order ae- 
cepting application. under Section 35-B fale: 
within fie expressiom “any case which has 
heer decided? — Sub-cectiom (2) of See. 115 
is to bar for maintainability of revision. ATR 
1977 Delhi 226, Rel. on @ara 5} 

Œ) Civil P. C. (S of 1968), Section 35-B— 
Power of Court te dismiss suit for nompay- 
ment of costs — Scope — Application for 
dismissal of suit for nompayment of costs 
for adjaurmment filed one year after the dute 
fixed for payment of cost — Frevisions of 
Section 35-B are mot atiracted. 


` Under Section 35-B payment of costs for 
adjournment is a condition precedent to 
further prosecution of the suit by plaintiff 
where plaintiff is ordered to pay such cost. 
It is reasonable to conclude from the section. 
thai where the costs imposed are not paid on 
that very date when the costs are ordered to 
be paid, attention of the Court should be 
drawn so that further prosecution of the suit 
may take place only if necessary compliance 
has been made. If no such step is taken by 
the party who intends to invoke provisions 
of Section 35-B and remains silent and allows 
Court to proceed with the suit he canna? 
thereafter be allowed to agitate alleged non- 
payment, if any, after that date. In such a 
situation, the provisions of Section 35-B are 
mot at all attracted. AIR 1981 Punj and Har 
269 (FB), Rel. on. (Para 6) 
Cases Refexredis Chronological Paras 
AIR 1981 Punj & Har 269 (FB) 3 
AIR 1977 Delhi 226 4,5 


+ To revise order of R. C. Bansal, Sub. J. ist 
Class, Karnal, D/- 24-3-1982. 
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(1968) 70 Pun LR. 167 4. 
AIR 1964 SE 487 4 


M. R. Khanna, for Petitiemer, S. R. Goyak 
for Respondents. 

ORDER :— This revision. petition is direct- 
ed against the order of the triak Court dated. 
Mar. 24, 1982, whereby it aceepted the ap- 
plication filed on behalf ef the defendants- 
respondents for the dismissal of the suit on 
the ground of non-payment of costs for ad- 
journment. Consequently, the suit of the 
plaintifi was dismissed: 

2 The petitioner filed a suit for a de- 
claraticn and permanent injunction against 
the defendanfs-respondents in the year 1979. 
On Feb. 6, 1981, no evidence ef the plaintiff 
was present and am adjournment was request 
ed: which was allowed subject te the payment 
of cesis of Rs. 36/-. The case was fo come 
up thereafter for plaintifi’s evidence on Mar. 
26, 198%. The order of the ipial Court dated. 


March 26, 198i. reads,— 
“Present: Shri S. K. Sehgal, Advocate, 
counsel for the plaintiff: 
Siri Hari Kishan, defendant, 
(in person). 

No evidence of ‘the plaintiff is present, 
Summons received back wmserved. A date: is 
requesied. Wet opposed. To come up for 
defendant evidence on 165-1981 on P. F. As 
requested one. set of summons be given dasti.” 
The case remained pending and varicus dates 
were fixed from time te time. It was on 
Mar. 6, 1982, i.e. after about a year, that 
the resgondents moved the application far. 
the dismissal of the suit on the ground af 
non-payment of the costs on Mar. 26, 1981. 

3. Notice of this application was given te 
the plaintiff, who filed bis reply therefo on 
Mar. 9, 1982. It was pleaded therein that 
the costs imposed on him on Feb. 6, 1981, 
had been paid to the defendants’ counsel on 
Mar. 26, 198%. but due to inadvertence, it 
was not mentioned in the interim order dated 
Mar. 26, 1983 that the costs had been paid 
to the defendants’ counsel. It has also been 
further stated’ that bad the casts of Rs. 30/- 
impesed on him on Feb. 6, 1981, not been 
paid te the defendants’ counsel on Mar. 26, 
1981, the defendants would not have allowed 
him te lead evidence and would bave brought 
to the notice of the Court the non-payment 
of the costs. It is alse relevant to note that 
meanwhile, the defendants’ said counsel had 
died. The triak Court after hearing the 
learned counsel for the parties, came to the 
conclusion that the cosis for the adjourn- 
ment had not been paid because had it been 


paid; it weuld have been mentioned in the 
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order dated Mar. 26, 1981. Thus, in view 
of the provisions of Section 35-B of the 
Civil P. C. (hereinafter called the Code), and 
the decision of this Court in Anand Parkash 
v. Bharat Bhushan Rai, AIR 1981 Punj and 
Har -269 (FB), the application filed on behalf 
of the defendants was accepted. As a result. 
the suit of the plaintiff was dismissed. The 
concluding paragraph of the order, under 
revision reads,— 


_ “Since the costs of adjournment have not 
been paid and keeping in view Section 35-B 
of the Civil P. C. read with Full Bench 
authority of our own Hon’ble High Court, 
the application of the defendants is liable to 
be accepted and, therefore, the suit of the 
plaintiff is liable to be dismissed. J, there- 
fore, accept the application of the defen- 
dants. Consequently, the suit of the plain- 
tiff is also dismissed. However,.in view of 
the peculiar circumstances of the case, par- 
ties are left to bear their own costs. File be 
consigned to the record room.” 

Agerieved against the same, the plaintiff has 
come up in revision to this Court. 

4. A preliminary objection has been 
raised on behalf of the respondents that the 
revision petition is not maintainable because 
the impugned order was an appealable one 
and as such, in view of sub-section (2) to 
Section 115 of the Code, this Court shall not 
vary or reverse any decree or order, against 
which an appeal lies either to this Court or 
to any other Court subordinate thereto, in 
the exercise of the revisional jurisdiction. Ac- 
cording to the learned counsel, the impugned 
order of the trial Court amounts to a decree 
in view of the provisions of O. XX, R. 6-A 
of the Code and hence the only remedy of 
the plaintiff was to file an appeal against the 
said order of the trial Court. In support of 
this contention, the learned counsel placed 
reliance on Atma Ram v. Punjab Financial 
Corporation. (1968) 70 Pun LR 167. On the 
other hand, the learned counsel for the peti- 
tioner, contended that the impugned order is 
a composite one as it disposed of the applica- 
tion filed on behalf of the defendants as a 
consequence of which the plaintiff’s suit was 
dismissed. The present revision petition has 
been filed against the order of the trial 
Court accepting the application filed on be- 
half of the defendants for dismissal of the 
plaintiff’s suit and, therefore, the provisions 
of sub-section (2) of Section 115 of the Code 
are not attracted to this case. In support of 
this contention. the learned counsel relied 
upon S. S. Khanna v. F. J. Dhillon, AIR 
1964 SC 497 and Siri Krishan Bhardwai v. 
Manohar Lal Gupta, AIR 1977 Delhi 226. 


Assa Nand xv. Harish Kumar 


ALR. 


:§. After hearing the learned counsel for 


the parties on the preliminary objection, I 
am of the considered opinion that there is no 
force in the said objection. In somewhat 
similar circumstances, it has been held by the 
Delhi High Court in Siri Krishnan Bhardwai’s 
case (supra) that if the. impugned order is 
one which falls within the ambit of the 
phrase ‘any case which has been decided’, it 
would be revisable. An order under 
Order XXXVII, Rule 2 (2) (in that case) re- 
fusing to grant leave to defendant to appear 
and defend suit under O. XXXVII was held 
to be of far-reaching consequence which 
would clearly fall within the ambit of the 
phrase ‘any case which has been decided’ for 
as far as the defendant was concerned, the 
controversy had really come to an end. 
Irrespective of the decree that has been pass- 
ed, a revision against such an order was held 
to be competent. Moreover, the Explanation 
added to Section 115 of the Code vide. Civil 
P. C. (Amendment) Act, 1976 (104 of 1976), 
provides that the expression, ‘any case which 
has been decided’ will include any order 
made, in the course of a suit or other pro- 
ceeding. In view of the same, the order 
passed by the trial Court on the application 
filed by the defendants, is an order made in 
the course of the suit and, therefore, clearly 
falls within the expression ‘any case which 
has been decided’. In such a situation, it 
becomes immaterial that as a consequence 
thereof, the plaintiff’s suit itself has been dis- 
missed by ‘the trial Court by the impugned 
order. 

6. Now coming to the merits of the revi- 
sion petition, it is strange that the application 
on account of the alleged non-payment of 
costs of Rs. 30/- imposed on the plaintiff on 
Feb. 6, 1981, was filed after about a year, 
i.e. on March- 6, 1982. The application filed 
after such a long time by itself deserved dis- 
missal. The mere fact that the payment of 
costs was not recorded in the interim order 
dated March 26, 1981, was itself not suffi- 
cient to come to the conclusion that the costs 
had not been paid by the plaintiff to the de- 
fendants. Admittedly, the defendants’ coun- 
sel, to whom the costs were alleged to have 
been paid, was no more alive. Taking into 
consideration all the facts and circumstances 
of this case, I am of the considered opinion 
that the provisions of Section 35-B of the 
Code, were not at all attracted. Section 35-B 
of the Code inter alia provides that if on any 
date fixed the case is adjourned on payment 
of costs, the payment of such costs shall be 
a condition precedent to the further prosecu- 
tion of the suit by the plaintiff where the 
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plaintiff was ordered to pay such costs. Thus, 
it will be reasonable ‘to conclude that in a 
case where the costs imposed are not paid, 
on that very date when the costs are to be 
paid, the attention of the Court should be 
drawn so that further prosecution of the suit 
may take place only if necessary compliance 
has been made. If no such step is taken by 
the. party who intends to invoke the- provi- 
sions of Section 35-B of the Code, and re- 
mains silent and allows the Court to proceed 
with the suit he cannot be allowed to agitate 
the alleged non-payment, if any, after that 
date. In such a situation, the provisions of 
Section 35-B of the Code are not at all at- 
tracted. The whole approach of the trial 
Court in this respect is wrong and ‘illegal as 
it has acted illegally and with material ir- 
regularity in the exercise of its jurisdiction. 
The Full Bench decision, of this Court in 
Anand Parkash’s case (supra), has been 
wrongly interpreted by the trial Court. More- 
over it has been clearly laid down in that 
case that in the event of the party failing to 
pay the costs on the date fixed following the 
date of the order imposing the costs, it 1s 
mandatory for the Court to disallow the pro- 
secution of the suit. Jt means. as stated ear- 
lier, that on the next date when the costs 
are to be paid, necessary order, if any, under 
Section 35-B of the Code, should be passed 
by the trial Court. 


7. As a result of the above discussion, 
this revision petition succeeds and is allowed. 
The impugned order is set aside with costs. 
Costs assessed at Rs. 200/-. The parties 
through their counsel, have been directed to 
appear in the trial Court on the 10th August, 
1982. The trial Court will further proceed 
with the suit in accordance with law. The 
records of the case be sent back forthwith. 

Petition allowed. 
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Sundra and another, Petitioners v. 
Harnam Singh and others, Respondents. 

Civil Revn, No, 356 of 1982, D/. 2-9- 
1982.* 

Civil P, C, (5 of 1908), O, 1, R. 10; O. 6, 
R. 17 — Pre-emption suit — Two ven- 
dees impleaded as defendants — Writ- 


ten statement making clear that there 
*Against order of Randhir Singh, Sub. 
Judge, 3rd Class, Karnal, D/- 7-1- 


-1982. 
JZ/IZ/E381/82/IIS 
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. Har 196, Foll.; 
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were three vendees —— Amendment 
sought after 1'/2 months after filing of 
written statement — Amendment ‘not al- 
lowed. (Limitation Act (36 of 1963), 
S. 21). 


Although right of pre-emption is sta- 
tutory, it has been ruled in decided 
eases that it is a piratical and a weak 
right and can be defeated by all legiti- 
mate means, The Parliament did not 
permit even minors to have limitation 
of more than one year in pre-emption 
suits whereas for all other matters, they 
have limitation up to three years after 
attaining majority, That is why pre- 
emption cases have to be decided on 
different basis vis-a-vis suits under the 
general law of the land. (Para 7) 


In a pre-emption suit of certain land 
two vendees were impleaded as defen- 
dants. In doing so the plaintiff relied on 
certified copy of sale deed, Buy on read- 
ing the certified copy it was found that 
there were three vendees in all. In the 
written statement it was made clear 
that the sale was made in favour of 
three vendees and not only two who 
were impleaded as defendants. The 
plaintiff filed an application for amend- 
ment of plaint after more than 1l'/, 
months of the filing of written state- 
ment alleging bona fide mistake in im- 
pleading only two vendees due to certi- 
fied copy of sale deed, 


Held that the application for amend- 
ment could not be allowed, The mis- 
take in impleading the vendees was not 
bona fide. The certified copy of the sale 
deed clearly showed that there were 
three vendees, Moreover the applica- 


- tion was filed after 14/2 months of filing 


of written statement, Further the suit 
was filed almost a week before the last 
date of limitation and during this pe- 
riod, they had sufficient time to make 
enquiry and implead the correct ven- 
dees, Moreover, the vendor was no other 
than the real nephew of plaintiff No. 1 
and first cousin of plaintiff No, 2 and 
from him at least it could be found out 
whether the vendees were two or three. 
No satisfactory explanation had been 
furnished for exercising discretion in 
favour of plaintiffs, Therefore the delay 
could not be condoned. AIR 1981 Punj & 
1970 Cur LJ 143 (Punj): 
AIR 1974 Punj & Har 247 (FB) and 1976 
Cur Ly 463 (Puni), Disting. 

(Paras 5, 8) 


26 PP. & B. 


Cases Referred: Chronological Paras 
AIR 1981 Punj & Har 196: 1981 Pup LJ 

131 6, 10 
1976 Cur LJ 463 (Punj) § 
‘AIR 1974 Punj & Har 247 (FB) § 
1970 Cur LJ 143 (Punj) 8 

Mool Chand Jain, for Petitioners; 
V. K. Bali and R, S. Cheema, for Re- 
spondents. 

ORDER:— On 4th of June, 1986, & 


sale deed was executed and was pre- 
sented for registration and it was actu- 
ally entered in the book of registration 
on llth of June, 1980. The vendor was 
Gurcharan Singh, son of Harbans Singh 
son of Mangal Singh. 87 Kanals 5 Mar- 
las of land was sold for Rs, 1,33,593. 
The names of the vendees are not being 
mentioned here purposely and will 
come in the later part of the judgment. 
On 4th. of June, 1981, Hamam Singh 
son of Mangal Singh and  Virinder 
Singh son of Harnam Singh filed a suit 
to pre-empt the aforesaid sale being 
father’s brother and father’s brothers 
son of the vendor, The last date for fil- 
ing the suit was llth of June, 1981. 
Hence the suit filed was within limita- 
tion. In the suit, two vendees were im- 
pleaded besides the vendor, as fellows:— 

I. Sundra son of Ramji Lal 

2, Prem Singh alias Prem Chand son 
of Sadhu Ram 
A reading of the plaint shows that the 
sale was in favour of two vendees and 
therefore, both were impleaded as de- 
fendants, When notice of the suit went 
to the vendees, they filed written state- 
ment on 31st of August, 1981 in which 
they inter alia raised preliminary ob- 
jections Nos. 1 and 5 with which we 
are concerned in this case. The transla- 
tion of Objection No. 1, is as follows:— 

“That the land in dispute has not 
been purchased by the two vendees but 
has been purchased by three, Only 
two had been made parties. Therefore, 
this suit deserves to be dismissed on this 
ground.” 

The true translation of preliminary ob- 
jection No, 5 is as follows:— 

“The suit is liable to be dismissed on 
the ground of partial pre-emption”, 
Wherever in the body of the plaint it 
was stated that sale was made to defen- 
dants Nos. 1 and 2, it was replied in 
the written statement that the sale was 
made in favour of three vendees in- 
cluding defendants Nos 1 and 2, A 
reading of the entire written statement 
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clearly shows thai it was made more 
than clear that the sale was made in 
favour of three vendees arid not only 
iwo who were impleaded’ as defendants, 
The plaintiff sought time te file repli- 
cation which was granted and the case 
was adjourned to 14th Sept., 1981. On 
that day, replication was not filed and 
another opportunity was granted io fle 
replication on 28th Sept., 1981 on pay- 
ment of Rs, 10 as costs, On 28th Sept. 
1981, replication was not filed and fur- 
ther adjournment was sought. The mat- 
ter was adjourned to 21st Oci., 1981 on 
payment of Rs. 20 as costs, Previous 
costs were paid, On-2ist Oct., 1981, the 
issues were also to be framed. On that 
date, the learned Judge did not hold the 
Court and the case came up on 6th Nov. 
1981, when the case was again adjourn- 
ed to 9th Nov, 1981 for filing of repli- 
cation and issues, On 9th Nov., 1981, 
replication was noi ready and adjourn- 
ment sought for was allowed on pay- 
ment of Rs 20 as costs. Previous costs 
were paid and the case was adjourned 
for replication and issues for 16th Nov. 
1981, On 16th Nov.. 1981, instead of fl- 
ing replication, an application was filed 
by the plaintiff under O. 6, R. 17, Civil 
P, C, seeking amendmen; of the plaint 


to include the name of the third ven- 
dee, That application was opposed by 
the vendees and ultimately by order 


dated 7-1-1982, the amendment was al- 
lowed on payment of Rs, 50 as costs. 
Against the aforesaid order, the ven- 
dee-defendants have come up in revi- 
sion to this Court. 


2. The Court below allowed amend- 
ment particularly on the basis that the 
mistake was unintentional and bona 
fide which cropped up due to error of 
the names of the persons in the certified 
copy of the sale deed provided to them. 
On the facts of the presen; case, the 


learned counsel for the defendants has 
strenuously urged that the amendment 
sought for was neither bona fide nor 


could be due to any mistake from the 
certified copy of the sale deed supplied 
to the plaintiffs, It was further urged 
that even if there was some mistake in 


` the mind of the plaintiffs at the time of 


filing of the suit, that was cleared the 
day written statement was filed and in 
spite of that, the plaintiffs applied for 
amendment on 16th of Nov., 1981 after 
more than 1'/2 months of the filing of 
the written statement and, therefore, in- 
dulgence of amendmeng could, not be 
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allowed in this case egpecially in pre- 
emption suits, - 


3. After hearing the learned coun- 
sel for the parties at length, I am of 
the view that this revision deserves te 
succeed, 

4. What I am saying in this case, 
should not be read for cases other than 
pre-emption cases, Firstly coming to 
the factual position, the copy of the 
registered sale deed is on the record of 
this case, The true translation of the 
relevant portion describing vendees is 
as follows:— 

“Sundra son of Ramji Lal 1/2 share 
and Prem Singh Chand sons of Sadhu 
Ram, resident of Katlehri in equal 
shares 1/2 share.........” 


§. I clearly shows that 1/2 share 
was being sold to Sundra son of Ramji 
Lal and the remaining 1/2 share was 
being sold to Prem Singh (and) Chand 
sons of Sadhu Ram, in equal shares, No 
doubt is left on a reading of the copy 
of the sale deed that there were at least 
three vendees because one vendee was 
Sundra son of Ramji Lal and at least 
two sons of Sadhu Ram were the ven- 
dees getting equal share in the remain- 
ing 1/2 share, If there were to be two 
vendees, it would nop have been men- 
tioned as sons of Sadhu Ram in. equal 
share, rather it would have read as 
Sundra son of Ramji Lal— Ye share and 
Prem Singh son of Sadhu Ram t share. 
The specific mentioning of sons of Sadhu 
Ram and in equal shares, leaves no 
room for doubt that Y2 share was being 
sold in favour of the two sons of Sadhu 
Ram in egual shares, Therefore, I do 
not find any mistake in the copy of the 
sale deed. In any avent the mentioning 


of “sons of Sadhu Ram and in equal 


shares” would have put the plaintiffs to 
guard to find out the correct names of 
the two sons of Sadhu Ram and to im- 
plead them as vendees in the suit be- 
sides Sundra son of Ramji Lal, If no 
enquiry was made, then the plaintiffs 
are clearly negligent but if an enquiry 
was made, then the plaintiffs would 
have come to know that Sadhu Ram 
had two sons Prem Singh and Chand 
alias Chander and would have implead- 
ed all the three vendees in the suit, It 
is to be noted that the suit was filed 
almost a week before the last date of 
fiimitation and during this period, ‘they 
had sufficient time to make enquiry and 
implead the correct. vendees, ` Moréover, 


` Sundra v, Harnam Singh 


F.& H. 27 


the vendor in this case was no other 
than the real nephew of plaintiff No. 1 
and first cousin of plaintiff No, 2 and 
from him at least it couid be found out 
whether the vendees were two or three. 
Therefore, I am of the opinion thaj in 
the background of this case, it cannot 
be held that there was a bona fide mis- 
take in impleading the vendees due to 
the certified copy of the sale deed, 





$: Assuming for the sake of argument 
that there could be a faint chance of 
misunderstanding from the certified copy 
of the sale deed. When the mistake was 
pointed out on 3ist Aug, 1981 in clear 
and certain terms that there were three 
vendees and not two, that very day or 
soon thereafter if the mistake had been 
corrected, something may have been said 
in favour of the plaintiffs. They slept 
over the matter for 1/2 months and kept 
on seeking adjournments for filing repli- 
cation, and the application for amend- 
ment of the plaint was filed on 16th Nov. 
1981 after undue delay, Therefore, no in- 
dulgence could be shown on this basis 
also. The aforesaid view of mine finds 
support from a Division Bench judgment 
of this Court in Bhawani Dass v. Kau- 
shalya Rani, 1981 Pun Ly 131: (ATR 1981 
Punj & Har 196), 


7. Although right of pre-emption is 
statutory, but it has been ruled in de- 
cided cases that it is a piratical and a 
weak right and can be defeated by all 
legitimate means, The Parliament did 
not permit even minors to have limita- 
tion of more than one year in pre-emp- 
fion suits whereas for all other matters, 
they have limitation up,to three years 
after attaining majority, That is why 
pre-emption cases have to be decided 
on different basis vis-a-vis suits under 
the general law of the land, It is not 


‘disputed that if the third vendee had fo 


be added with effect from 16th Nov. 
1981, when the application for amend- 
ment was filed suit against him would 
be barred by time with the result that 


it would be a suit for partial pre-emp- 


tion, The entire suit will have to be 
dismissed. Before the Court below, if 
was not pleaded that the delay in im- 


‘pleading the third vendee should be 
condoned under the proviso to sub~sec- 
tion (1) of S., 21 of the Limitation Act. 
8. Before me, learned counset for the 
plaintiffs urged that this Court may ex- 


‘ercise the discretion and grant the relief 
‘of condonation’ of delay to’ tha’ plaintiffs 
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and the added third vendee should be 
deemed to have been a party with ef- 
fect from the filing of the suit, No satis- 
factory explanation has been furnished 
before me for exercising the discretion 
in favour of the plaintiffs and I, there- 
fore, decline to condone the delay, 

9, In fairness, it must be stated that 
the whole argument of the learned 
counsel for the plaintiffs was that there 
was a bona fide mistake in the mind of 
the plaintiffs while drafting the plaint 
and in support of his argument, he 
places reliance on Deedar Singh v. Dal- 
bir Singh, 1970 Cur LJ 143 (Punj), Banta 
Singh Ganga Singh v, Smt. Harbhajan 
Kaur, AIR 1974 Punj & Har 247 (FB), 
and Samir Singh v, Ujagar Singh, 1976 
Cur LJ 463 (Punj), All the aforesaid 
three decided cases are entirely on dif- 
feren; facts and have no bearing on the 
facts of the present case, 

10. On the other hand, Bhawani Dass’s 
case (AIR 1981 Punj & Har 196) (supra) 
is quite similar to the present case 
where out of two vendees, one was left 
out and the left out vendee was sought 
to be added in a period less than 1/2 
months and yet the plaintiff was not 
permitted to do so. 

11. For the reasons recorded above, 
this revision. is allowed. The order of 
the Court below dated 7th Jan, 1982 is 
set aside and the application for amend- 
ment of the plaint to add the name of 
the third vendee is dismissed, The plain- 
tiff-respondents shall bear the cost of 
this revision petition. Parties through 
their learned counsel are directed to ap- 
pear before the trial Court on 20th Sept. 
1982 for further proceedings with the 
suit in accordance with the law, 

Revision allowed. 
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Smt. Darshan Kaur, Appellant v, Ma- 
look Singh, Respondent, 

F. A. F, O, No. 11-M/1981, D/- 31-8- 
1982.* 

Hindu Marriage Act (25 of 1955), 
Ss. 19, 25 — Jurisdiction — Decree for 
divorce petition for permanent alimony 


can be filed in the court other than 
court passing decree for divorce, 
*Against order of M.S Luna. Addi. 


Dist, J., Jullundur, D/- 18-10-1980, 
JZ/3Z/E382/82/VNP/LGC—H ` 





Darshan Kaur v. Malook Singh 


A.E R. 


The opening part of S, 25 shows that 
the proceedings may be taken before 
‘any’ Court exercising jurisdiction under 
the Act and the jurisdiction under - the 
Act is exercised in view of S, 19 on mat- 
ters arising under the Act, Therefore, 
the reasonable interpretation to he 
placed, would be that S. 25 or for the 
matter any other section, should be 
read subject to S, 19 so far as the juris- 
diction of the Court is concerned un- 
less there is a specific provision to the 
contrary in any particular section. 
Therefore, on a plain reading of S 19 
and reading it harmoniously with S. 25, 
the only conclusion to be drawn would 
be that even if a petition for divorce, or 
any other decree, is granted by one of 
the Courts having jurisdiction under 
S, 19, it may give cause to the opposite 
party to move for the grant of perma- 
nent alimony or any other relief under 
S. 26 or 27, again the jurisdiction will 
be governed by S, 19 and not merely by 
the passing of a decree by a particular 
Court. (Para 3) 


Where the husband had obtained an 
ex parte divorce decree against his wife 
from the Court of Additional District 
Judge, Allahabad and the appeal against 
it filed by the wife was dismissed by 
the Allahabad High Court and subse- 
quently the wife had filed the petition 
under S, 25 for the grant of permanent 
alimony in the court of District Judge, 
Jullundur within the jurisdiction of 
which both the parties were residing, 
though it was not clear as to where they 
last resided together, it could not be 
said that the District Judge, Jullundur 
did not have the jurisdiction to decide 
the petition, AIR 1972 Raj 313, AIR 1975 


Mad 15, Distinguished. (Paras 3, 6) 
Cases Referred : Chronological Paras 
AIR 1975 Mad 15 1 
AIR 1972 Raj 313 


Vinod Sharma, for Appellant; A. K. 
Chopra, for Respondent, = 

JUDGMENT :— Malook Singh obtain- 
ed an ex parte decree of divorce against 
his wife Darshan Kaur from the Court 
of Additional District Judge, Allahabad 
on 15-11-1976, When she came to know 
of the decree, she filed an appeal in the 
Allahabad High Court, which was bar- 
red by time by 366 days and was con- 
sequently dismissed as such on- 1-2-1980. 
On 19-4-1980, Darshan Kaur -filed a 
‘petition under S. 25 of the Hindu Mar- 
riage Act, 1955 (hereinafter referred: -to 
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-as the Act) 
alimony against Malook Singh in the 
Court of District Judge, Jullundur, in 
which it was recited that the decree of 
divorce was passed by the Additional 
District Judge, Allahabad and the ap- 
pellant’s appeal failed before the Alla- 
habad High Court, She pleaded that the 
husband had six Killas of land having 
value at the rate of Rs. 35,000/- per 
Killa out of which on one Killa there 
was an orchard and tubewell , was in- 
stalled, The respondent had 20 Tolas of 
gold ornaments and was employed as 
Editor, Paper Lok Lahar and was draw- 
ing Rs, 800/- per month besides getting 
military pension amounting to Rs, 350/- 
per month. In para 5 of the petition it 
was pleaded that the respondent volun- 
tarily resided and worked for gain in 
village Gari Baksha, District Jullundur. 
Claim for Rs. 500/- per month for per- 
manent alimony was made, The petition 
was contested by Malook Singh, who 
took up a preliminary objection that 
since the decree of divorce was passed 
by the Additional District Judge, Alla- 
habad, only that Court had the jurisdic- 
tion to entertain the petition He denied 
if he owned any land or had gold orna- 
ments in his possession, He also denied 
that he was Editor of Lok Lahar and 
was getting any salary from that paper. 
He pleaded that he was getting Rs, 60/- 
per month as pension from Air Force. 
In reply to para 5 he admitted that he 
resided in village Garhi Baksha, District 
Jullundur, The Court below struck the 
following preliminary issue, 

“Whether the Court has 
to entertain this petition?” . 
The Court below relied on Seeta Ram v. 
Smt. Phooli, AIR 1972 Raj 313 and A.R. 
Munuswamy v, Hamsa Rani, AIR 1975 
Mad 15, in coming to the conclusion that 
it is the Court which granted the decree 
of divorce, which alone had the jurisdic- 
tion to entertain the petition under Sec- 
tion 25 of the Act and thus concluded 
that the District Court at Jullundur had 
no jurisdiction to entertain the petition 
under S, 25 of the Act. Consequently, 
her petition was dismissed vide order 
dated 18-10-1980, This is Darshan Kaur’s 
appeal to this Court. 3 

2. After hearing the learned counsel 
for the parties, I am of the view that 
this appeal deserves to succeed, .The 
Court below. only. considered Sec, 25. of 
the Act... im , deciding ` the pr eliminary 
issue cand did not give due importance 


jurisdiction 
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for the grant of permanent ` 
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to 5, 19 of the Act. Sections 19 and 25 
of the Act are as under:— 


“19. Court to which petition shall be 
presented.— Every petition under this 
Act shall be-.presented to the district 
court within the local limits of whose 
ordinary original civil jurisdiction— ` 

(i) the marriage was solemnized, or 

(ii) the respondent, at the time of the 
presentation of the petition, resides, or 


. Gil) the parties to the marriage last 
resided together, or 
(iv) the petitioner is residing at the 


time of the presentation of the peti- 
tion, in a case where the respondent is 
at that time, residing outside the terri- 
tories to which this Act extends, or has 
not been heard of as being alive for a 
period of seven years or more by those 
persons who would naturally have 
heard of him if he were alive.” 


“25. Permanent alimony and mainten- 
ance.— (1) Any Court exercising 
jurisdiction under this Act may, 
at the time of passing any decree 
or at any time subsequent there- 
to, on application made to it 
for the purpose by either the wife or 
the husband, as the case may be, order 
that the respondent shall pay to the ap- 
plicant for her or. his maintenance and 
support such gross sum or such monthly 
or periodical sum for a term not ex- 
ceeding the life of the applicant as, hav- 
ing regard to the respondent’s own in- 
come and other ‘property, if any, the in- 
come and other property of the appli- 
cant and the conduct of the parties and 
other circumstances of the case it may 
seem to the Court to be just, and any 
such payment may be secured, if neces- 
sary, by a charge on the immovable 
property of the respondent. 


(2) If the Court is satisfied that there 
is change in the circumstances of either 
party at any time after it has made an 
order under sub-sec, (1), it may at the 
instance of either party, vary, modify 
or rescind any such order in such man- 


“ner as the Court may deem just, 


>. (3) If the Court is satisfied that the 
party -in whose favour an order has 
been made under this section has re- 
married or, if such party is the wife, 


that she has not: remained. chaste, or, if 
such party is the husband, that he has 
had sexual: intercourse with any woman 
outside wedlock, it may at-.the. instance 


of the other. party vary, modify or re- . 
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seind any such order in such manner as 
fhe Court may deem just.” 


3 A reading of Section 19 clearly 
shows that every petition under the Act 
{which will include a petition under 
Section 25 of the Act as well) has to be 
presented to the Distre: Court within 
the local limits of whose ordinary origi- 
mal civil jurisdiction— 

{) the marriage was solemnized, or 

(ii) the respondent, at the time of the 
presentation of the petition, resides, or 

qiii) the parties to the marriage last 
wesided together, or 

{iv} {not concerned in this case}, 
Tt is net disputed that the marriage of 
the parties was solemnised within the 
furisdiction of District Court, Jullundur, 
‘oth the parties are residing within the 
jurisdiction of District Court, Jullundur, 
although it is not clear as to where they 
fiast resided together. Therefore, it is 
iclear that even for a petition under Sec- 
tion 25 of the Act, the Jullundur Court 
twill have jurisdiction in this matter. 
Adverting to the phraseology of S, 25, 
stress is being laid on the words “on 
application made to it for the purpose”. 
rom these words it is sought to be in- 
ferred that ‘it’ is the Court, which pass- 
ed the decree, and that court alone is 
entitled to entertain such application, ff 
this interpretation were to be placed on 
these words, it will lead to anomalous 
results as would be clear from the fol- 
iowing example, Suppose, a divorce 
petition is dismissed by the first Court 





and the dismissal is confirmed by the 
High Court and the matter goes 
to the Supreme Court and the 
Supreme Court grants a decree of 


divorce, The interpretation sought to be 
placed on S. 25 of the Act and on the 
word ‘W, would mean that a petition 
for grant of permanent alimony under 
Sec, 25 of the Act will have to be filed 
before the Supreme Court. Similarly, if 
the divorce petition was declined by the 
firs: Court, but was granted by this 
Court, she application for the grant af 
garmanen, alimony will lie to ‘this 
Court, This is not the scope of either 
5S. 25 or conveyed by $, 19 of the Act. 
Moreover, the opening part of S 25 
shows that the proceedings may be 
taken befora ‘any’ Court exercising jur- 
isdiction under this Act and the juris- 
@iction under this Act is exercised in 
view of Sac. 19 of the Aci.on matters 
- arising under the Act, Therefore, the 
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reasonable interpretation to be placed, 
would be that S. 25 or for the matter 
any other section, should be read sub- 
fect to S5., 19 so far as the jurisdiction 
‘of the Court is concerned unless there 
is a specific provision to the contrary in 
any particular section, Therefore, on 4 
piain reading of S. 19 and reading it 
harmoniously with 5. 25 of the Act, the 
only conclusion to be drawn would ka 
that even if a petition for diverce, or 
any other decree, is granted by one of 
fhe Courts having jurisdiction under 
5, 19 of the Act, it may give cause to 
the opposite party to move for the grant 
of permanent alimony or any other 
relief under S. 26 or 27 vf the Act, 
again the jurisdiction will be governed 
by S. 19 of the Act and not merely by 
the passing of a decree by a particular 
Court, 


4, As regards the two cases relied 
upon by the Court below, on a careful 
perusal of the same, it shows that they 
are clearly distinguishable and have nof 
aven remotely decided the point which 
is at issue before me. On the other hand 
a Teading of the same shows that the 
Court which granted the decree, has 
also jurisdiction to entertain the peti- 
tion under S, 25 or 27 of the Act, which 
means it gives inclusive jurisdiction and 
the jurisdiction of any other Court, 
which may have jurisdiction in view of 
S. 19 of the Act, has not been excluded 
by any of these two decisions. There- 
fore, the Court below was in error to 
place reliance on the said decisions. 

5, Falling back to the peculiar facts 
of this case, it is admitted that both 
the parties are living within the -juris- 


diction of District Court, Jullundur. 
When the divorce petition was 
filed, the husband was tempo- 
rariliy posted at Allahabad being 


an employee of the Air Force, during 
which period, he filed a petition for 
divorce at that place and obtained =x 
parte decree. The passing of ex parte 
decree further shows that probably the 
wife was not properly got served in the 
village in district Jullundur and when 
she came to know of the decree, she 
moved to Allahabad High Court and her 
appeal was dismissed as barred by time. 
At least, on these facts it will cause 
manifest injustice not only to the wife 
but also to the husband because both 
the parties would be driven to the jur- 
isdiction of Allahabad Court, Tf with 
difficulty, the wife is able te go to Alla- 
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habad Court to file the petition under 
& 25 of the Act, ig will drag the bus- 


band alse to that place and only at that. 


time, the husband will realise thay he 


committed a mistake in opposing the. - 


petition filed at Jullundur. 


6. For the reasons recorded above, 
this appeal is allowed: the order of the 
Court below dated. 18-10-1986 is set 
aside and it is held that the Jullundur 
Court has. jurisdiction to decide the 
petition fleg under S, 25. or 27 of the 
Act. For deciding the remaining matter 
on merits im accordance with law, the 
- iparties, through their counsel are di- 
rected te appear before the Additional 
District Judge, Jullundur, on 20-9-1982. 
The appellant will have her costs, 

Appeal allowed: 
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Bishan Singh end another, Petitioners 
v, State Transport Appellate Tribunal, 
Punjab at Chandigarh and others, Re- 
spondents. : 

Civil Writ Peta. No. 5719 of Y88I, Dj- 
27-8-1982, 

Motor Vebicles. Act (4 of 1939), S. 57 
' (7} — Permits — Grant of — Regional 
Transport Authority giving reasons for 
giving preference to successful candi- 
dates — ił could not be said that order 
of Regional Transport Authority contra- 
vened provisions. of S. 87 (A. 


Where the Hegional Transpert Auth- 
ority had given reasons for giving, pre- 
ference to successful candidates in the 
matter of grant of permits, the unsuc- 
cessful candidate could not justifiably 
make a grievance that he was ignorant 
about the reasons for the refusal of per- 
mit ta him as alse the reasons for giv- 
ing preference fo successful candidates 
as the reasons given by the Regional 
Transporg Authority for giving. prefer- 
ence to successful candidates were, by 
implication, reasons for refusing te 
grant permits to unsuccessful candi- 
dates. Therefare it could not be said 
that the order of the Regional Transport 
Authority contravened the provisions af 


S. 57 (7}, Case law discussed, (Para $} 
Cases Referred : Chronological Paras. 
ATR 1964 Cal 344 6, ¢ 
ATR: 1957 Cal 638 6, 8 
AIR 1953 Mad 59 6, F 
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Baldev Kapoor, for Petitioners; E S. 
Sahney (for Nes, 1 and 2) and A. S. 
Cheema (fer Ne. 3}, for Respondents, 


ORDER :— Three naliona! permits 
having fallen vacant, the State Fransi 
port Commissioner exercising the power 
oi Regional Transport Authority initiat- 


ed proceedings for allotting. the same. 
In pursuance of the advertisement 
made, sixty-three - applications were. 


received, The petitioners and respondent 
No. 3 were the applicants, The Regiona 
Transport Authority, .vide order dated: 
23rd Oct, 1979 (Annexure P-1) allotted 
the three permits to Bishan Singh and 
Hardial Singh, petitioners, and Sukhijit 


Singh respondent (since deleted): Re- 
spondent No. 3, Balbir Singh, having 
failed to secure a permit filed appeal 


which was accepted by the State Trans. 
pert Appellate Tribunal, vide order 
dated 6th of May, 1981 (Annexure P-2) 
on the ground that the order (Annexure 
P-1) of the. Regional Transport Author- 
ity is not in conformity with the provi- 
sions contained in S, 57 (7) of the Motor 
Vehicles Act, 1939 (hereinafter the Act)! 
The order of the Regional Transport 
Authority (Annexure P-1) was quashed 
and the case was. remanded with the 
direction that the Regional Transport 
Authority, after hearing all the appli- 
cants, shall decide the matter afresh by. 
giving reasons for refusal of permits te 
unsuccessful candidates. The petitioners 
have assailed the order of the Tribunal 
(Annexure P-2) in the present writ 

2. Section 63 of the Act deals with 
validation. of permits for use outside re- 


gion in which they are granted: Sub- 
sec, (11) thereof reads:— 
“Notwithstanding anything contain- 


ed in sub-section: (1), but, subject jo the 
rules that may be made by the Central 
Government under sub-section (15), the. 
appropriate authority may, for the pur- 
pose of encouraging long distance inter- 
State road transport, grant, in a State, 
national permits io the owners of motor 
vehicles who use; or intend to use, such 
vehicles for the earriage of goods, for 
hire or reward, in respect ef such num- 
ber of motor vehicles as the Central 
Government may specify in this behalf. 
in relation to that State, and the previ- 
sions of Sections 54, 55, 56, 57, 58, 59, - 
59-A, 60, 61, and. 64 shall, as far ad may 


be, apply to or ini relation to the grant 


of national permit. - 
S : 2 g E E i mzs 
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Section 57 (7) of the: Act reads:— ' 
“When a Regional Transport Author- 
ity refuses an application for a permit 
of any kind, it shall give to the appli- 
cant in writing its reasons for the re- 
fusal.” 
The learned counsel for the petitioners 
has argued that in view of the provi- 
sions contained in S, 63 (11) of the Act, 
it is clear that the provisions contain- 
ed in S. 57 (7) of the Act shall be ap- 
plicable in the instant case to the ex- 
tent it is practicable. The argument pro- 
ceeds that an order passed by the 
Regional . Transport Authority under 
S, 57 (7) of the Act is a composite one. 
The reasons for which a permit is 
granted to a person are also the reasons 
for which it is not granted to unsuccess- 
ful candidates. in terms of S, 57 (7) of 
the Act, 


3. The relevant part of the order of 
the Regional Transport Authority (An- 
nexure P-1) reads:— 


“The main purpose underlying the 
National Permit Scheme is to facilitate 
speedy and smooth movement of goods 
Such applicants as are likely to contri- 
bute to this purpose should, therefore 
be selected. Thus, while considering the 
merits of each applicant, the experience 
gained by him as a transporter is the 
most relevant factor to be kept in view 
Preference is, therefore, being given to 
those also who have shown proof of 
plying their vehicles in other States by 
obtaining temporary permits, Care has 
also to be taken to ensure that there is 
no undue concentration of such permits 
in the hands of a few operators. Those 
applicants who are already holding a 
rational or zonal permit have no better 
right to get a permit out of these three 


vacancies. These national permits were 
previously held by three -individuals. 
Therefore, I consider that they should 


now go to individuals only, In order to 
make a fair selection, other conditions 
being equal. preference is being given 
to the latest model vehicles which are 
less prone to breakdown and can meet 
adequately the hazards of long distance 
operation throughout the country, They 
are expected to give more assured ser- 
vice to the customers. 


4. Keeping in view the above con- 
siderations, the following applicants are 
selected for grant of national permits:— 

G) Shri Bishan Singh s/o Shri 
Wadhawa Singh, S, No, 2, Bhatinda: 


Bishan Singh v. S, T. A, Tribunal 
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The applicant belongs to Bhatinda 
district which is developing fast as an 
industrial town but this district has ‘got 
previously a poor representation in the 
matter of allotment of zonal and na- 
tional permits. The applicant is an 
owner driver and owns‘a vehicle of 1979 
model, He, therefore, deserves to be ac- 


commodated against one of those 
vacancies. i 
Gi) Shri Hardial Singh s/o Shri Ram 


Singh, S. No, 1, Sangrur: 

The applicant is a self-employed dri- 
ver owner and owns a latest model 
vehicle, He has no other vehicle and de- 
pends on transport business for his 
livelihood, He has gained experience of 
plying his vehicle in other States. He is, 
therefore, selected for grant of a permit. 

(iii) Shri Sukhjit Singh s/o Shri Gur- 
charan Singh, S, No. 1, Kapurthala:— ` 

The applicant owns a vehicle of 1979 
model and is an educated owner driver. 
He has gained experience of plying his 
vehicle in other States by obtaining 
temporary permissions. He is thus a de- 
serving candidate and is selected for 
grant of a permit.” 

5. The Regional Transport Authority, 
after detailing the criteria to be made 
applicable in the matter of selection of 
candidates for grant of permits, has 
given reasons for giving preference in 
favour of the petitioners and Sukhjit 
Singh. S. 57 of the Act does not provide 
for giving reasons for grant of permits 
in favour of successful candidates, It 
cannot be said that the Regional Trans- 
port Authority is absolved from the 
duty of recording such reasons, It is ra- 
ther incumbent upon the Regional 
Transport Authority to give reasons for 
granting permits in favour of success- 
ful candidates in preference to unsuc- 
cessful candidates. The reasons given by 
the Regional Transpor; Authority fo 
giving preference to successful candi- 
dates are, by implication, reasons for 
refusing to grant permits to the unsuc- 
cessful candidates, In the instant case, 
the Regional Transport Authority has 
given reasons for giving preference to 
the petitioners and Sukhjit Singh in the 
matter of grant of permits, Respondent 
No. 3 thereby knows the reasons for 
which preference has been given to the 
petitioners and Sukhjit Singh qua him 
Respondent No, 3, cannot justifiably 
make a grievance that he is ignorant 
about the reasons for the refusal of 
‘permit to him as also the reasons for 
giving preference -to.the petitioners and 
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Sukhjit Singh, It is, ‘therefore, difficult 
o hold that the order of the Regional 
Transport Authority (Annexure P-1l) 
contravenes the provisions contained in 

. 57 (7) of the Act, 

6. The State Transport Appellate Tri- 
bunal has relied upon Mannarghat Union 
Motor Service Ltd., Mannarghat, South 
Malabar v, Regional Transport Auth- 
ority, Malabar, AIR 1953 Mad 59; Satya 
Narayan Transport Co. Ltd. v, Secre- 
tary, State Transport Authority, West 
Bengal. AIR 1957 Cal 638 and Sudhan- 
shu Sekhar Roy v. Regional Transport 
Authority, Howrah, AIR 1964 Cal 344. 
for recording a finding that the ordér of 
the Regional Transport Authority (An- 
nexure P-1) contravenes the provisions 
contained in S, 57 (7) of the Act, 

7. In Mannarghat Union Motor Ser- 
vices’ case (supra) the Regional Trans- 
port Authority passed the following 
order:— 

“Nos. 4, 9 and 15 do not press. Grant~ 
ed to M/s, C, C. Automobiles Ltd, as the 
most suitable. Time for production of 
vehicles two months.” 


It was held that the provisions of Sec- 
tion 57 (7) of the Act indicate beyond 
any reasonable doubt that the Regional 
Transport Authority should give- reasons 
to the issue of a permit clearly in’ such 
a manner that an Appellate Court may 
bein position to canvass the correctness 
of the reasons given by it. Where the 
reason given by the Regional Transport 
Authority was that a certain person: was 
the most suitable man, the reason is one 
not contemplated by the provisions of 
the Act, This authority supports the 
view that an order of the Regional 
Transport Authority, wherein reasons 
have been given for issuing a permit, 
shall not contravene the provisions .con- 
tained in S, 57 (7) of the Act. 

8 In Satya Narayan Transport Com- 
pany’s case (AIR 1957 Cal 638) (supra), 
it was held that the reasons in the im- 
pugned order for refusing the applica- 
tion of the petitioner-company and other 
applicants for permits did nog- satisfy 
the requirements of S., 57 (7) of the 
Act, The reasons are given in a rolled up 
manner in respect of a group of applica- 
tions. The individual cases are not dealt 
with separately, In other words, the rea- 
sons are jiimbled together An applicant 
is not. in a position to ascertain. as to 
which particular réasons have’’ been ap~. 


“ 1983 P: & H/3 1° G—40 


Jagdish Rai v. State’ 


cable to the facts of the 
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. plied- to his case for rejecting his appli- 


cation and he is thus -hampered.'in.: the 
matter of :the preferring an. ~ appeal 
against the order. under S. 64 of the 
Act not knowing: which case he has - to 
make before the: Appellate Authority. 
The ratio of this authority is not appli- 
instant case.. 
The Regional Transport Authority has 
given reasons for granting permits to 
each of the three successful. candidates 
including the petitioners. Respondent 
No, 3, therefore, knows the case which 


he has to make before the Appellate 
Authority, 
9. In: Sudhanshu Sekhar Roy’s case 


(AIR 1964 Cal 344) (supra) it was held 
that the order of refusal merely stating 
that unsuccessful candidates were found 
unsuitable, is illegal, It is obvious that 
the ratio of this authority as well cannot 
be pressed against the petitioners. 

10. In view of the discussion above, 
the order of the State Transport Appel- 
late Tribunal dated 6th May, 1981 (An- 
nexure P-2) that the order of the Regi- 
onal Transport Authority (Annexure P- 
1) contravenes ‘the provisions contain- 
ed in S, 57 (7) of the Act, cannot be 
sustained, 

11. In the result, the writ is “accepted 
and: the order of the State Transport Ap- 
pellate .Tribunal (Annexure P-2) is 
quashed, The State Transport Authority 
shall decide the appeal filed by respon- 
dent No. 3 against the order of the Re- 
gional Transport Authority (Annexure 
P-1) afresh. No order as to costs. 

12. The parties through their coun- 
sel are directed to appear before the 
State Transport Appellate Tribunal on 
ist of October, 1982, 

. Petition allowed. 
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_§. S. SANDHAWALIA, C. J. AND © 
M. R. SHARMA, J. 

Jagdish Rai Monga and others, Petitioners 
v. State of Punjab and others, Respondents. 

Civil Writ Petn. No. 2856 of 1980, D/- 
17-5-1982. 


(A) Punjab Town Improvement Act (4 of 
1922), Section 72-F and Section 103 — The 
two provisions are distinct and separate — 
Action under Section .103 cannot be seme 
to be one under S. 72-F,. 
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The two sections are distinct and separate 
and visualise altogether different and peculiar 
situations for their application. They neither 
overlap nor can be said to merge into each 
other. Consequently, it would be a fallacy to 
equate the dissolution of the trust under Sec- 
tion 103 with the temporary suspension of 
supersession of the trust under Section 72-F. 

; (Para 10) 

(B) Punjab Town Improvement Act (4 of 
1922), Section 103 — Dissofufion of Trust — 
Consequences — Are not such as aftract ap- 
plication of principles of natural justice — 
Opportunity to show cause fer dissolving 
Trust is not mecessary. 

Civil consequences, in order to attract the 
rule of natural justice cannot possibly be 
given a comprehensive connotation of every- 
thing which affects a citizen in his civil life. 
In this contextual limitation they must involve 
either actual or at least a possibility of un- 
fairness or prejudice on the part of the anth- 
ority or the consequences which are evil, 
penal or stigmatic in nature to the victim of 
such adverse administrative action. (Para 27) 

An analysis of Section 103 would show 
that it visualises three eventualities on which 
the action of the ultimate dissolution of the 
trust is to be rested— 

G) Where ali sanctioned schemes Rave been 
executed; 

(ii) Where such schemes though not com- 
pleted but have been substantially executed 
thus rendering the continuance of the trust 
wonecessary in the opinion of the Govern- 
ment; and 

Gii) Where in the opinion of the State 
Government it is expedient that the trust 
should cease to exist. (Eara 28) 


The three eventualities upon which the dis- 
solution of the Trust under Section 103 may 
be rested are either purely factual or based 
on the subjective satisfaction of the State 
Government that it is expedient to do so. 
They are in no way connected with any mis- 
conduct, abuse of power, incompetence of 
corruption on the part of the Chairman of 
the trustees. This is in sharp contrast with 
Section 72-F which is squarely rested on the 
fault liability of the Trust as a body. Con- 
sequently a dissolution under Section 103 
does not involve any stigmatic or even on 
innuendo of misconduct on the part of the 
Trust. Thus no penal, evil or stigmatic con- 
sequences flow from such dissolution. By 
virtue of Sections 5 and 6, the tenure of the 
trustees and the Chairman of the Trust being 
conterminus with its existence automatically 
comes to an end by its dissolution. There- 
fore, no legal claim survives to either of them 


Jagdish Rai v. State 


A. LR. 


to continue in office after the dissolution and 
the impugned action does noi cut short any 
vested rights. In view of the clear-cut provi- 
Sions aforesaid the Chairman and the trustees 
enter upon their offices with their eyes open 
to the transitory nature of their tenure in 
the context of its dissolution and with the 
clear knowledge that it may come to an end 
any moment under Section 103. If there is 
thus no legal right to continue after dissolu- 
tion nor any penal or stigmatic consequences 
flow therefrom then on the parity of reason- 
ing with the cases of compulsory retirement, 
termination of temporary employees’ services, 
non-confirmation of probationers etc., the 
Principles of natural justice would not be 
attracted. (Para 30) 

In view of the fact that the Chairman and 
the Trustees have no legal right to hold office 
beyond the dissolution of the Trusts, the 
implied exclusion of the rule because of such 
a provision under Section 72-F, and its ab- 
sence under Section 103, the absence of any 
penal, evil or stigmatic consequences flowing 
from a dissolution under Section 103 and 
the larger policy decision of the State Gov- 
ernment to dissolve all Improvement Trusts 
within the State would cumulatively show 
that the principles of natural justice are not 
atiracted to State action under Section 103 
of the Act. AIR 1981 SC 136 and AIR 1982 
Pun) & Har 16, Not applicable. (Para 33) 

(© Bonjab Town Improvement Act (4 of 
1922), Sections 72-F and 103 — The provi» 
sions are not violative of Article 14 of Con- 
stitution. (Constitution of India, Art. 14). 

Neither the provision nor an action is 
violative of Article 14 of the Constitution on 
the mere ground of the availability of two 
procedures to the authority. Even otherwise, 
it ig patent that the power of suspension and 
supersession under Section 72-F is distinct 
and separate from the power to dissolve the 
Trusts under Section 103 of the Act. AIR 
1974 SC 2009, Foll. (Para 34) 

@) Punjab Town Improvemem Act (4 of 
1922), Section 103 — Opinion of State Govt. 
as to expediency to dissolve Trust — Not 
related to schemes sanctioned for exemption 
by Trust. 

The third eventuality is a residuary one. 
The language used for couching this power 
is a wide ranging one and is not hedged in 
either expressly or by necessary implication 
to the sanctioned schemes. The third and 
the last ground for dissolution of the Frust 
is an independent, extensive and distinct 
power which is in no way circumscribed by 
the limitations of the earlier ones. 

(Pasa 37) 


` 
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Siri Chand Goyal with Satya Pal Jain, for 
Petitioners; H. L. Sibal Sr. Advocate with 
S. C. Sibal, J. K. Sibal and R. C. Setia, for 
Respondents. i 


S. S. SANDHAWALIA, C. J.:— Is the 
tule of audi alteram partem attracted in- 
flexibly to the exercise of the power of dis- 
solution of an Improvement Trust under Sec- 
tion 103 of the Punjab Town Improvement 
Act (hereinafter referred to as ‘the Act’) is 
the spinal issue which has come to the fore 
in this set of. 8 writ petitions assiduously as- 
sailing the dissolution of as many as 21 Im- 
provement Trusts at one stroke within the 
State of Punjab by a single notification? 


2. Learned counsel for the parties are 
agreed that the issues of law are identical and 
the facts giving rise thereto are closely simi- 
lar. It, therefore, suffices to advert briefly to 
those in Civil Writ Petition No. 2856 of 1980 
(Jagdish Rai Monga v. The State of Punjab). 
Petitioner No, 1 was the Chairman whilst the 
other three were the trustees of the recently 
dissolved Bhatinda Improvement Trust. Peti- 
tioner No. 1 was appointed Chairman in- 
itially for a period of one year vide notifica- 
tion dated 4th August, 1978 and was re 
appointed as such for a period of two years 
with effect from 10th of August, 1979 by a 
similar notification {Annexure P-2). Con- 
sequently, it is the claim of the petitioners 
that the Chairman of the Trust is entitled to 
remain in office till the 10th of August, 1981, 
while the tenure of petitioners Nos. 2 to 4, 
who had been elected by the Municipal Com- 
mittee to the Bhatinda Improvement ` Trust 
(hereinafter referred to as ‘the Trust’): extends 
fill 24th of May, 1982. It is averred that the 
Trust had got sanctioned from the Punjab 
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Government as many as four development 
and improvement schemes for the Bhatinda 
Town, which were at various stages of their 
execution and four other schemes were under 
process when the untimely dissolution of the 
Trust halted the same in their tracks. Peti- 
tioner No. 1 further avers that before his ap- 
pointment as wholetime Chairman, he was. 
carrying on a flourishing private business, 
which he had abandoned on his appointment 
as a wholetime Chairman of the Trust, and 
further that he had been discharging his 
duties honestly, efficiently and zealously for 
the all-round development and improvement 
of the Bhatinda Town. On the lith of 
August, 1980 the Punjab Government issued 
the impugned notification (Annexure P-3) 
under Section 103 (1) of the Act, whereby 
21 Improvement Trusts in the State of Pun- 
jab, including the one at Bhalinda, were dis- 
solved with immediate effect. Further in 
exercise of the power conferred by sub-sec- 
tion 2 (c) of the aforesaid section it was 
further directed that the respective Deputy 
Commissioners and Sub-Divisional Officers, 
specified in Column 2, shall perform the 
functions of the Trust and the Chairman 
under the Act. It is also the case that before 
the issuance of the aforesaid notification, tha 
Governor of Punjab also issued the Punjab 
Town Improvement (Amendment) Ordinance, 
1980 (Ordinance No. 6 of 1980), copy where- 
of is Annexure P-5 to the petition. 


3. Petitioner No. 1 claims that he was ap- 
pointed wholetime Chairman during the 
regime of Akali-Janata Government and he 
was an active member of the Janata Party 
before his appointment as such. It is further 
his claim that out of the 21 Improvement 
Trusts in the State of Punjab which stand 
dissolved by the impugned notification, the 
Chairmen of 19 Trusts are political persons, 
belonging either to the Akali Party or to the 
then Janata Party. Jt is averred that after 
coming to power in the mid-term poll of 
1980, the Congress Patty wanted fo remove 
all the aforesaid Chairmen from their posi- 
tion with the ulterior motive of appointing 
persons belonging to the Congress Party in 
their place. It is specifically alleged that the 
Chief Minister and other Cabinet Ministers 
had been making statements that only those 
Improvement Trusts would be superseded 
which were not functioning properly, but 
ultimately the Government decided to remove 
all the Chairmen by resorting to a method 
which is wholly illegal and unsustainable in 
law. It is also the case that the impugned 
notification has been issued in undue haste 
which points to the mala fides of- the respon- 
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dents: It is claimed that the Administrative 
Secretary prepared a note-on 8th of- August, 
1980 and-on the same day a decision was 
also taken at the Cabinet level and the im- 
pugned notification was then issued on the 
lith August, 1980, since 9th and 10th Aug., 
1980 being Saturday and Sunday were holi- 
days. It is also alleged that the amending 
Ordinance, though shown to have been pub- 
lished in the Government Gazette on the 
lith of August, 1980, was in fact so done on 
the 18th of August, 1980, but the back date 
was printed in order to make the publication 
of the Ordinance simultaneous with the 
notification. It is averred that the only sec- 
tion under which action either to suspend or 
supersede a Trust can be taken is 72-F of the 
Act, but the petitioners have been removed 
by resorting to a dubious method under Sec- 
tion 103 of the Act, which is contrary to law. 


4. On the aforesaid factual matrix the 
amending Ordinance and the impugned noti- 
fication (Annex. P-3) has been assailed on a 
wide variety of legal grounds, to which ref- 
erence would follow hereinafter. 


5. In the return filed on behalf of the re- 
spondent-State preliminary objections have 
been taken to the effect that the dissolution 
of the Improvement Trust had been ordered 
by the Government in good faith, in public 
interest and to improve the prevailing state 
of affairs. Similarly the Ordinance is justified 
as compulsive action of the Government be- 
cause the Municipal Committees in particular 
could not take the additional load of ad- 
ministering the affairs of the Improvement 
Trusts, being already overburdened with re- 
sponsibilities of civic problems. The aimend- 
ment of sub-section (2) of Section 103 of the 
Act by the Ordinance was with a view to 
enabling the carrying on the work of the 
Improvement Trusts by responsible officers in 
order to avoid a vacuum till the Government 
finally decided how best the functions of the 
Trusts could be performed by making alter- 
native arrangements. On merits it has been 
averred categorically that the Amending 
Ordinance was duly published in the Govern- 
ment Gazette on the lith of August, 1980 
and the Deputy Commissioner assumed 
charge of the dissolved Trust on 12th Aug., 
1980. It is stated that there was justification 
for the issuance of the Ordinance as the 
Legislative Assembly was not in session and 
the Legislative - action was of an urgent 
nature. It is also the stand that the impugned 
notification, dissolving the Trusts, was also 


‘duly: published . in- the- Gazette on ‘the 11th. 


August, 1980. The‘ firm: stance on behalf of 
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the respondent-State is that the Government 
in its absolute and fair judgment had. come 
to the conclusion that all the Trusts in the 
State of Punjab were not serving the purpose 
for which they were created, and. decided to 
dissolve and do away with the same in the 
larger interests of the public and on con- 
sideration of the merits. It is averred that 
the State Government from specific and 
general reports came to the conclusion that 
there was something wrong with the very 
structure of the Improvement Trusts and, 
therefore, it was its duty to cry a halt to the 
misuse or misapplication of the ‘public 
funds with a view to restructuring the exist- 
ing framework or substituting it with a very 
worthwhile and workable machinery. It is 
strenuously denied that there were any ex- 
traneous or mala fide considerations in 
taking the impugned action. It has been 
averred that action under Section 72-F for 
superseding the Trusts is distinct and sepa- 
rate from that under Section 103 of the Act. 

6. The Chief Minister of Punjab Sardar 
Darbara Singh has filed an affidavit categori- 
cally denying the allegation of mala’ fide 
raised in the petition. It is averred that no 
particular Trust was the subject-matter: of 
decision and as a matter purely of policy 
based on relevant material, it was decided in 
public interest to dissolve all the Trusts in 


‘ the State of Punjab, in pursuance of the 


powers under Section 103 of the Act. ‘The 
statements and speeches attributed to the 
answering respondent have either been denied 
or it is pointed out that in the absence.of any 
specific copy thereof, no meaningful reply 
thereto can be rendered. It is reiterated that 
on consideration of all the relevant materials, 
the Government came to a conclusion, as a 
matter of policy, that it was in public: interest 
to dissolve the Trusts. 


7. The principles of natural justice and 
their alleged infraction is the sheet.anchor of 
the case of the petitioners herein. However, . 
to clear the decks for the examination of the 
said core question it seems apt to- first dis- 
pose of an ancillary contention which was 
pressed before us with some persistence. It 
was submitted that the action of the respon- 
dent-State vide notification, Annexure P-3, 
though- clearly specified as under ‘sub-sec- 
tions (1) and (2) of Section 103 should never- 
theless be deemed to be-one under: Sec. 72-F 
of the Act. On that hypothetical Basis it was 
argued that sub-section (3) of the. latter sec- 
tion provided for an opportunity. to: the Trust 
before its suspension: or supersession..and this 


“having not been duly. given’ the «State action 


should be. quashed.. Learned counsel reite- 
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rated their stand that the impugned: action, 
though labelled as a dissolution was in fact a 
supersession of the Trust under Section 72-F 
of the Act. 


8. Inevitably the aforesaid contention as 
also others have to be appreciated in the con- 
text of the relevant provisions of the Act and 
it, therefore, becomes necessary to read the 
same :— 

S. 5. The term of office of the chairman 
shall be such period not exceeding three 
years, as the State Government may fix in 
this behalf, but when the trust ceases to exist 
the said term of office shall be deemed to ex- 
pire on the date of the dissolution of the 
trust. He shall be eligible for reappointment 
and he may be removed from office by the 
State Government at any time. 


S. 6. The term of office of every trustee 
elected under Clause (b) of sub-section (1) of 
Section 4 shall be three years or until he 
ceases to be a member of the Municipal Com- 
mittee, whichever period is less, and the term 
of office of every trustee appointed under 
Clause (c) of he said sub-section shall be 
three years, but when the trust ceases to exist 
the said term of office shall be deemed to 
expire on the date of the dissolution of the 

(Contd. on Col. 2). 


S. 72-F (1) If, in the opinion of 
the State Government, a trust is not 
competent to perform, or per- 
sistently makes default in the per- 
formance of, the duties imposed on 
it by or under this Act or any other , 
law or exceeds or abuses its powers, 
the State Government may, by an 
order published, together with the 
statement of reasons thereof, in the 
official Gazette, declare the trust to 
be incompetent or in default or to 
have exceeded or abused its powers, 

- as the case may be, and suspend it 
. for such period, not exceeding one 
year, as may be specified in the 
order. 

(2) If, at any time after the ex- 
piry of the period of suspension the 
trust again acts in the manner re- 
ferred to in sub-section (1), the State 
Government may, by a like order, 

` supersede the trust for such period 
as may be specified in the order. 

-(3} Before making an order .of 
-suspension or supersession, ` opportu- 
nity shall be given to the trust to- 

show cause why such an order. 
should not.be. made: 2 RM aia 
- 4 | oF ge. 2 k 
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trust and the term of. office of a trustee ap- 
pointed under Clause (d) shall expire when 
he ceases to hold the office by virtue of which 
he is appointed. 


(See Table of comparison below) 


9. Now the mere juxtaposition of Sec- 
tion 72-F and Section 103 of the Act against 
each other would itself indicate that the 
tenuous stand of the petitioners that the 
State action under Section 103 should be pre- 
sumed to be under Section 72-F has merely 
to be noticed and rejected. The language, 
the content, the object and the ultimate 
effect of the two provisions seems to be 
different and distinct. Section 72-F provides 
for two separate contingencies of suspension 
and if necessary of supersession later. Clearly 
these two things are distinct and in any case 
distinguishable from dissolution. The latter 
has the attribute of permanency whilst the 
former is transitory as is evident from Sec- 
tion 72-F (4) (e) which provides for the re- 
constitution of the trust before the expiry of 
the specified period of its supersession. Again 
the preconditions for suspension and super- 
session under Section 72-F are altogether 
alien to those provided for dissolution under 
Section 103. The impugned notification, 
Annexure P-3 does not even remotely talk 


S. 103 (1) When all schemes sanc- 
tion under this Act have been ex- 
ecuted or have been so far executed 
as to render the continued existence 
of the trust, in the opinion of the 
State Government unnecessary, or 
when in the opinion of the State 
Government it is expedient that the 
trust shall cease to exist, the State 
Government may by notification de- 
clare that the trust shall be dissolved 
from such date as may be specified 
in this behalf in such notification, 
and the trust shall be deemed to be 
dissolved accordingly. 


(2) From the said date— 
+ + % + 
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of any suspension for any period ner any 
gupersession lafer under sub-section (2) of 
Section 72-F. Indeed it expressly invokes 
sub-section (1) of Section 103 of the Act in 
Its first part amd sub-section 2 (c) thereof in 
{ts later part and incorporates the language 
of the said section both with regard to dis- 
solution and with regard to the interim 
arrangements for the purposes and the func- 
tions of the trust and the Chairman by de- 
signated officials. Whe firm stand of the 
respondent-State in its reply as also of its 
learned counsel before us is that the impugned 
action is in terms under Section 103. It thus 
seems impossible to hold that despite all these 
factors the same should be read as one under 
Section 72-F and thereafter to invalidate it 
on the alleged infraction of sub-section (3) 
of the latter section on the ground that op- 
portunity to show cause had not been pro- 
vided. Doing so would be, fo use a homely 
metaphor, a classic example of giving a dog a 
bad name and then hanging him. In terms 
it implies to deem the action specifically 
taken under Section 103 as ficfionally one 
under Section 72-F and then quash it because 
ft dees not conform to a provision under 
which it has not even semofely and pur- 
portedly been taken. 

10. A limb of the aforesaid contention 
was that the inevitable consequence: of dis- 
solution is that the Chairman and the mem- 
bers are removed from their offices and, 
therefore, Section 72-F would be attracted to 
the situation. X am clearly of the view that 
the two sections are distinct and separate 
and visualise altogether different and peculiar 
situations for their application. They neither 
overlap nor can be said to merge into each 
other. Consequently it. would be a fallacy to 
equate the dissolution of the trust under Sec- 
tion 103 with the temporary suspension os 
supersession of the trust under Section 72-F. 
Inevitably, therefore, the contention of the 
learned counsel for the petitioners resting on 
Section 72-F is hereby rejected. 


11. Reverting now to the star submission 
on behalf of the petitioners, their stand was 
that the principles of natural justice must 
necessarily be read into Section 103 of the 
Act and the requirement of an opportunity 
to show cause against the dissolution be in- 
corporated therein by judicial mandate. ft 
was argued that the dissolution involves civil 
consequences not only to the legal person, 
viz. the trust itself but equally to the in- 
dividual Chairman and the members thereof 
who were appointed or- elected for a fixed 
term which has been unceremoniously cut 
short by such action. It was-highlighted that 
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the petitioners would not only be deprived 
of the offices which they hold but inevitably 
therewith the emoluments which were thew 
due as also the perquisites and powers which 
went with the same. This amounted to both > 
material deprivation and in any case a denial 
of legitimate expectations. Counsel contend- 
ed that once civil consequences are held to 
ensue from dissolution then necessarily the 
principles of natural justice are attracted 
forthwith and irrevocably. Primary reliance 
was placed on the recent judgment in S. L. 
Kapoor v. Jagmohan, AIR: 1981 SC 136 and 
further support was sought to be derived from 
Mohinder Singh Gill v. Chief Election Com- 
missioner, New Delhi, AIR 1978 SC 851 and 
Smt, Maneka Gandhi v. Union of India, AIR 
1978 SC 597. 

42. Ere I examine in depth the aforesaid 
contention it is apt to notice an inference of 
the implied exclusion of natural justice, 
which though not conclusive, is cerfainly 
relevant, Reference in this context may be 
made to Section 72-F (3) on which particular 
reliance had been placed by the petitioners 
themselves. This provision was inserfed in 
the Act along with whole of Chapter VI-A 
(Sections 72-A to 72-F) by Punjab Act No. 7 
of 1974 for the purpose of providing con- 
trol over the trusts. Tt is plain that even in 
the context of suspension and supersession, 
the Legislature was sharply alive to the re- 
quirements of natural justice and expressly 
provided for an opportunity to show cause 
fo the frust itself before even an order of 
suspension under Section 72-F (1) is passed 
and equally so if later its supersession for a 
certain period became necessary. Neverthe- 
less no change whatsoever in this regard was 
made in Section 103 pertaining to the dis- 
solution of the trust. It is thus evident that 
opportunity to show cause has been expressly 
provided in Section 72-F but not so provid- 
ed in Section 103 of the Act. Even in S. L. 
Kapoor’s case (AIR 1981 SC 136) their Lord- 
ships observed that this was a weighty con- 
sideration to be taken into account though, 
as already noticed above, it is not by itself 
conclusive. Wherefore in the present con- 
textual situation the absence of any express 
provision. of opportunity to show cause 
under Section 103 is a relevant and meaning- 
ful consideration against the backdrop of 
which the primary contention of the learned 
counsel for the petitioners has to be eveluat- 
ed. 

13. Before proceeding further, a pointed 
reference is called for, first to Section 5 of 
the Act. The maximum period of the term 
of office of the Chairman for one appoint- 
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ment is not to exceed three years. Howevet, 
what is significant is that the section itself 
provides that on the dissolution of the Trust 
the term of office of the Chairman shall be 
- deemed to expire on that very date. Simi- 
larly, Section 6 pertaining to the term cf 
office of the other trustees inter alia provides 
that when the Trust ceases fo exist, their 
term of office shall be deemed to expire cn 
the date of the dissolution of the Trust itself. 
These provisions make it manifest that the 
Act extends no hope of permanency or any 
long security of tenure to either the office of 
the Chairman or of the trustees. The statute 
itself makes the tenure conterminus with the 
existence of the Trust and its dissolution 
automatically, by the mandate of the faw, 
terminates the term of the office-holders. 
hese who accept cffice under these well- 
known statutory terms, do so with the fullest 
knowledge thereof. It necessarily follows 
that in view of the provisions of Sections 5 
and 6 of the Act, neither the Chairman nor 
tbe trustees have any legal right whatsoever 
to continue or Jay claim to office on the dis- 
solution of the Trust. 


14. Coming now to grips, with the ques- 
tion of the applicability of the rules of 
natural justice to the exercise of the power 
of dissolution under Section 103 of the Act, 
it must be noticed at the outset that this 
issue can only be examined within the 
parameters of the precedents of the final 
Court. In the recent exposition, or if one 
may say so, the extension of the law in this 
field, it has been held in S. L. Kapoot’s case 
{AIR 1981 SC 136) (supra), that the weightier 
consideration for invoking the principles of 
natural justice was whether civil consequences 
ensue or not. In essence, therefore, the 
question is what is the precise legal connota- 
tion of the “civil consequences”, which 
would inexorably attract the rules of natural 
justice like a magnetic field. Ts it any and 
every civil consequence flowing from an ad- 
ministrative action which infiexibly mandates 
the giving of an opportunity to show cause 
to the person before passing any order? ‘Or, 
fs it necessarily some penal, evil or stigmatic 
civil consequence which alone would attract 
the rules of natural justice? Fhe core ques- 
tion therefore, is whether the words “civil 
consequences” are to be interpreted so 
broadly as to include within the ken any 
consequences whatsoever flowing from ad- 
ministrative action or is this concept to te 
controlled by its necessary contexual limita- 
tion. 

15. The words “civil consequences” haye 
not been defined and perhaps do not admit 
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of definition stricto sensu, However, in their 
larger connotation, these are words of the 
widest amplitude which can bring within 
their ambit every conceivable consequence. 
This has indeed been authoritatively noticed 
as follows by V. R. Krishna Iyer, J., in 
Mohinder Singh Gill’s case (AIR 1978 SC 
851 at p. 876) (supra) :— 


ree lave But what is a civil. consequence, let 
us ask ourselves, by-passing verbal booby- 
traps? ‘Civil consequences’ undoubtedly 


_ cover infraction of net merely property or 


personal rights but of civil liberties, material 
deprivations and non-pecuniary damages. In 
its comprehensive connotation, everything 
that affects a citizen in his civil life inflicts a 
civil consequence.” 

The question therefore, is whether in apply- 
ing the adage that if civil consequences ensue 
then natural justice is attracted, one can give 
the aforesaid all pervading connotation to 
this phrase. 

16. Broadly speaking and without pre- 
tending to be exhaustive, governmental . 
action may be divisible into undermentioned 
categories for examining the applicability of 
the rule of audi alteram partem. 

1. Criminal; 

2. Civil; 

(i) Judicial; 
Gi} Quasi-judicial; 
iii) Administrative, 

‘17. Now there is no manner of doubt 
that so far as criminal process is concerned, 
the principles of natural justice have by now 
assumed a strict statutory form. In our judi- 
cial system, one cannot now visualise a cri- 
minal process wherein the parties concerned 
would not have a full right cf hearing. The 
procedural statutes, in this context take care 
of the matter and provide a more elaborate 
and mandatory process ensuring the fulllest 
opportunity of hearing before the criminal 
process can be finalized. Consequently, it 
may be said that herein the rules of natural 
justice have become embodied rules in the 
shape of mandatory statute. 


18 he same situation enures in the civil 
judicial process. In the purely judicial field, 
the Civil Procedure Code and similar sister 
provisions provide the fullest right of hearing, 
thus enshrining the brooding spirit of 
natural justice in-a strict statutory form. 

-19. As regards the civil quasi-judicial pro- 
cess also, now the binding precedents of the 
final Court-leave hardly any manner of doubt 
that the principles of natural justice are im- 
flexibly attracted where the proceedings 
though not- strictly: judicial, at least partake 


40 PB. & H. 


of that character and, can be conveniently 


labelled as quasi-judicial. It may be- said 
that (barring very few exceptions) in all 
quasi-judicial actions if rules themselves do 
not provide for a hearing or a reasonable op- 
porunity, the Courts will read such a neces- 
sity into the relevant provisions. Herein, 
natural justice can perhaps be ousted only 
by an express statutory provision to this 
effect and not otherwise. 


20. The slightly penumbral area that re- 
mains is that of administrative action. It is 
undoubtedly true that any sharp distinction 
between the quasi-judicial and the adminis- 
trative action has now been eroded, if not 
obliterated altogether. Nevertheless, for the 
purposes of attracting the. principles of 
natural. justice that distinction is of. some 
relevance though not in any way conclusive. 
It can no longer.be said that because the 


action is administrative . in nature, the 
tules of natural’ justice are either ex- 
cluded or there is ‘any presumption to 
this effect. Far from it being so, natural 


justice may be equally attracted though the 
exercise of power is essentially administra- 
tive in nature. However, the pristine ques- 
tion that here arises is whether the expand- 
ing concept of natural justice now pervades 
every field and niche of administrative 
action? Must it now be said that all execu- 
tive actions must first satisfy the test of the 
rule of audi alteram partem before it can be 
of any validity? I am inclined to believe 
that a final Court has set its face against any 
such doctrinaire extension. Indeed extending 
the somewhat tardy procedure of an op- 
portunity to show cause and adjudication 
thereon to each and every sphere of admin- 
istrative action cannot but have the effect of 
hamstringing executive power and is fraught 
with the danger of rendering it impotent and 
negating its effective exercise. It is no doubt 
true that the horizons of natural justice have 
been windened and continue to expand and it 
is rightly so in a society where the rule of 
law prevails. But to extend them to each and 
every facet of administrative action thus in 
terms equating it with the judicial process 
might well work public mischief and it has 
been so said at the level of the highest judi- 
cial authority. 

21. In S. L. Kapur’s case (AIR 1981 SC 
136) (supra) which, as already noticed, is the 
cornerstone of the petitioner’s stand, their 
Lordships had observed as follows in this 
context (at p. 142} :— 


inference that if opportunity is expressly pro- 
vided | in one provision.and not so provided 
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in another, opportunity is to be considered as 
excluded from that other provision. It may 
be a weighty consideration to be taken into 
account but the weightier .consideration is 
whether the administrative action entails civil 
consequences,” 

Now what precisely did their Lordships 
intend to lay down when they observed that 
administrative action entailing -civil conse- 
quences would attract the rule of audi 
alteram partem? If carried to a doctrinaire 
extreme, one can hardly imagine any admin- 
istrative action which would not result in 
some civil consequences to one or other of 
the parties. If it were otherwise, it would 
hardly be any action worth the name. Herein 
perhaps the matter can be equated. with the 
law of physics that every action has an equal 
and opposite reaction. Administrative action 
may come well within that rule. Barring 
narrow exceptions it would inevitably entail 
some consequences and certainly civil con- 
sequences at the lowest. If the phrase ‘civil 
consequences’ is, therefore, applied in its 
widest amplitude of everything that affects a 
citizen in his civil life then natural justice 
would be inexorably attracted to every ad- 
ministrative action of whatsoever nature be- 
cause some civil consequence is bound to 
ensue therefrom. The question, therefore, is 
would the concept of natural justice apply 
inflexibly to every nook and corner of ad- 
ministrative action? I am inclined to the 
view that this extreme length is neither 
tenable on principle nor as yet has the sup- 
port of any binding precedent by the final 
Court. 

22. Reference in this context may be first 
made to the celebrated case of Union of 
India v. J. N. Sinha, AIR 1971 SC 40. As 
is well known, that was a case of compul- 
sory retirement and their Lordships expressly 
noticed as follows {at p. 43):— 


“It is true that a compulsory retirement 
is bound to have some adverse effect on the 
Government servant who. is compulsorily 
retired but then as the rule provides... that _ 
such retirements can be made only after the 
Officer attains the prescribed age.” 

It is manifest that their Lordships in terms 
noticed that adverse effects did flow from 
the impugned order. Indeed there is -no 
gainsaying that where an employee's service 
is terminated 8 or 10 years before the ordi- 
nary prescribed age of superannuation, then 
inevitably gravely adverse consequences do 
fiow therefrom. Nevertheless, their Lord- 
ships held. that this would involve no civil 
„consequences. Patently enough, therefore, 
their Lordships did not-use the phrase in. its 


„limited constricted sense. 
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all: comprehensive connotation - but’ in its 
A ` true _ analysis 
. of ‘this judgment would indicate 
consequences ate not any consequences what- 
soever but only those which ‘are penal, evil 
or stigmatic in nature flowing directly from 
administrative action. In Col. Sinha’s case 
(AIR 1971 SC 40) (supra), their Lordships 
reversed the High Court view which had 
held that natural justice was attracted to 
Rule 56 (j) of the Fundamental Rules pro- 
viding for compulsory retirement, in allow- 


ing the appeal and upholding the admin- 
istrative action. It deserves highlighting 
that in Mohinder Singh Gills case - (AIR 


1978 SC 851) (supra) this judgment was ex- 
pressly referred to and approved. The earl- 
ier-decision of their Lordships in Ram Gopal 
Chaturvedi v. State of Madhya Pradesh, 
AIR 1970 SC 158 would also buttress the 
same view because it was held that princi- 
ples of natural justice were not attracted in 
the termination of the services of a tempo- 
rary Civil Judge even on the basis of adverse 
materials against him. The later judgment 
in Union of India v. M. E. Reddy, AIR 
1980 SC 563, has again reiterated the ratio 
of Col. Sinha’s case in the context of com- 
pulsory retirement. 


23. It seems unnecessary to burden this 
judgment with a multiplicity of authorities 
on, the aforesaid point and it: suffices to 
mention that Col. J. N. Sinha’s case (AIR 
1971 SC 40) (supra) holds the field and. has 
been repeatedly reiterated by the final Court 
in a number of judgments thereafter. .An 
analysis of these authorities would disclose 
that what their Lordships mean and imply by 
civil consequences is the existence of an 
actual or at least a possibility of unfairness 
to ‘the person aggrieved. Either some bias 
or prejudice on the part of the authority or 
the ultimate effect of the “administrative 
action being-evil, penal or stigmatic in nature 
are the necessary foundations which would 
ery: out for an opportunity of being heard 


tothe person to whom such an ‘adverse 
administrative action is meted out. If there 
is no touch of bias or, unfairness and no 


evil, penal or stigmatic consequences flow, 
and it does not violate any inflexible legal 
right then such’ an administrative action 


would not per-se attract the principles of 
natural justice. Holding otherwise ‘to the 
effect ‘that any and every civil consequence 
of administrative action attracts the rule of 
natural justice would-render the whole exer- 
cise of: laying down the tests for their neces- 
sary“ application, a pure ‘exercise in futility; 
because on: such à premise every aétion, be 
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it-purely ‘criminal, judicial, quasi-judicial or 
invite” “the 
rule of audi alteram. partem. > 


24. Now apart from the above, examples 
can be multiplied ad infinitum which un- 
doubtedly involve civil consequences bul 
admittedly would not attract the principles 
of natural justice. The lawin this branch is 
now so well-settled that reference to indivi- 
dual precedent is uncalled for. The fore- 
most amongst them has already been notic- 
ed in the context of a compulsory retire- 
ment which undoubtedly has adverse conse- 
quences to the public servant who is com- 
pelled to demit office sometimes a decade 
before the prescribed age of superannuation. 
Similarly the abolition of a lucrative and 
prestigious post which a person may be ho'd- 
ing even permanently would undoubtedly 
involve the most serious consequences to its 
holder’ yet it is well settled that herein also 
the rules of natural justice are not attracted 
and no opportunity to show cause need be 
given. Similarly the termination of the ser- 
vices of a temporary employee whilst others 
similarly situated are retained would un- 
doubtedly entail most serious civil conse- 
quences for the person whose services are 
so terminated and who is thus thrown into 
the vast pool of unemployment within this 
country: Nevertheless the final Court has 
repeatedly held that such a termination does 
not call in the principles of natural justice 
dnd the temporary employee has, no right 
of hearing against such administrative 
action. ‘Similar, if not more stringent, is the 
case of a probationer who has the most 
legitimate expectation of acquiring a perma- 
nent right toa post. However, when the ser- 
vices of’ sucha probationer are terminated on 
the groufd of unsuitability it is equally well 
established that no‘ opportunity need be 
‘given to him on the basis of natural justice. 
Though on the first flush and on a superficial 
reading the argumént that every civil conse- 
quence entails necessarily a right of hearing 
and an opportunity to show cause may ap- 
pear to be utopianly attractive yet a deeper 


analysis thereof would show that no such 
blanket rule emerges from precedent. ` In- 
deed the final Court has itself given the 
phrase ‘civil consequences’ a somewhat 
limited and constricted meaning. 

25. A reference to S. L. Kapoor’s case 


(AIR 1981 SC 136) in this context ` again 
becomes inevitable. Therein their Lordships 
were considering the State action of super- 
session’ of a ‘Municipal Committee ander 
Sec: 238 (1)-of the-Punjab Municipai “Act 
which: is inthe following terms (at p. 140) i 
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“238 (1). Should a Committee be incom- 
petent to perform or persistently make de- 
fault in the performance of, the duties im- 
posed on it by ov under this or any other 
Act, or exceed or abuse its powers, the State 
Government may by notification, in which 
the reasons for so doing shall be stated, de= 
clare the Committee to be superseded. 

XX XX XX Xx” 

Ht is manifest from the aboye that the pre- 
requisites for inyoking Section 238 are the 
incompetency to perform og persistent de- 
fault of statutory duties and abuse or trans- 
gression of powers by the Municipal Com- 
mittee. Any supersession under S, 238 thus 
necessarily involves the stigma or a certi- 
ficate of incompetence or persistent default 
on the one hand or abuse or transgression 
of powers on the other, Obviously enough 
penal and civil consequences would be visit- 
ed on the Committee and the members 
against whom such action was taken. It 
was expressly observed that the said uncere- 
monious removal from office would inyolye 
a graye lowering of the members of the 
Committee in public esteem. Further it was 
assumed and indeed was patent that the 
members and the Committee had a legal 
right to continue in office for the prescribed 
term. It was in these specific circumstances 
that their Lordships held that the principles 
of natural justice would be attracted to the 
particular case. Even so they were careful 
not to prescribe any comprehensive and in- 
flexible rule, as is eyident from the following 
observations (at p. 142 of ATR) :— 

“x+ We guard ourselves against being 

understood as laying down any proposition 
of universal application. Other statutes pro- 
viding for speedy action to meet emergent 
situations may well be construed as exclud- 
ing the principle audi alteram partem. All 
that we say is that S. 238 (1) of the Punjab 
Municipal Act does not.” 
I am, therefore, inclined to the view that 
S. L. Kapoor’s case (AIR 1981 SC 136) is 
no authority for the proposition that any 
and every minuscule civil consequence en- 
suing from administrative action infiexibly 
attracts the rule of natural justice. 


26. That the final Court has itself hedg- 
ed against an overly extension of the rule is 
then evident from the Union of India v. 
Sankalchand Himatlal Sheth, AIR 1977 SC 
2328. Therein Mehta, J. in the weil known 
Full Bench case in Sankalchand Himatlal 
Sketh v. Union of India, (1976) 17 Guj LR 
1017 had elabor ‘ely taken the view that the 
power of the President under the Constitu- 
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tion to transfer a Judge of the High Court 
must be exercised in conformity with the 
principles of nafnral justice apparently on 
the ground that it involved grave civil con- 
sequences. Reversing that stance, Chandra- 
ehud, J. (as the Jearned Chief Justice then 
was) in the leading majority judgment ob» 


- served as under (at p, 2348 of AIR):— 


“One of the learned Judges of the Gujarat 
High Court, J. B. Mehta, J., has invalidated 
the order of transfer on the additional 
ground that it was made in violation of the 
principles of natural justice, a consideration 
which in my opinion is out of place in the 
scheme of Art. 222 (1).” 

Untwalia, F., however, forcefully went 
much further to observe as follows (at 
p. 2387 of AIR) :— 

f “Fo invoke the principle of natural justice 
in the case of transfer of a Judge under 
Art. 222 (1), if otherwise it is permissible to 
make the transfer without his concept, will 
be stretching the principle to a breaking 
point. If will lead to many unpractical, 
anomalous and absurd results and will have 


inevitable repercussions jn the order of trans- 
fers made in other branches of service either 
under the Union or the States.” 

Equally instructive it ig to recall the words 
of Lord Denning, a Judge known for his 
liberalism and even for the extension of tho 
roles of natural justice in R. y, Secretary of 
State, (1973) 3 All ER 796— 

“If Mr. Mughal had been lawfully settled 
here, the enquiries which the immigration 
officer made would go to help him — to cor- 
Toborate his story — rather than hinder 
him. There was no need at all for immigra- 
tion officer to put them to him when they 
proved adverse. The rules of natural justice 
must not be stretched too far. Only too 
often the people who have done wrong seek 
to invoke the rules of natural justice so as 
to avoid the consequences.” 

The aforesaid view has the seal of approval 
of the final Court as the aforesaid passage 
was expressly quoted and reiterated by their 
Lordships in H. C, Sarin v. Union of India, 
(1976) 2 Serv LR 248: (AIR 1976 SC 1686). 

27, To conclude civil consequences, in 
order to attract the rule of natural justice, 
eannot possibly be given a . comprehensive 
connotation of everything which affects a 
citizen in his civil life. In this contextual 
limitation they must involve either actual or 
at least a possibility of unfairness or preju- 
dice on the part of the authority or the con- 
sequences which are evil, penal or stigmatic 
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in nature to the victim of such adverse 
administrative action. 

28. Now an analysis of S. 103 would 
show that it visualises three eventualfties on 
which the action of the ultimate dissolution 
of the frust is to be rested — 

G Where all sanctioned 
been executed; 

(ii) Where such schemes though got com- 
pleted but have been substantially executed 
fis rendering the continuance of the trust 


schemes have 


unnecessary in fhe opinion of the Govern- 
ment; and 

(iii) Where in the opinion of the State 
Government it is expedient that the frust 


should cease fo- exist. 

It would be evident that so far as the first 
two categories are concerned these are either 
purely or primarily factual. It is elementary 
that Improvement Trusts under the Act are 
constituted fer urban improvement and re- 
newal through the execution of a wide 
variety of schemes after they fave been 
sanctioned by the State Government. Where 
all such schemes have reached completion 
the continued existence of the trust would 
become a mere surplusage and conse- 
quentially the necessity for its dissolution. 
Tt has to be recalled that Improvement 
Trusts under the Act are invariably creafed 
in areas where Municipal Commiftees 
already exist. There is thus a modicum of 
self-government and an existing civil body 
which can after the dissolution of the Trust 
take up the fhread to either continue the 
scheme or mainfain them, under sub-sec. (2) 
of S. 103. Equally in cases where the com- 
pletion of the sanctioned scheme is not tofal 
the State Government on the particular facts 
may sfifll be of the opinion that fhe un- 
executed part of the scheme does not warrant 
the. continuance of the Trust. 
petition that Improvement Trusts are in a 
way superadded bodies to the Municipal 
Committees which in essence are equally 
enjoined with the same duties of urban im- 
provement and renewal. They are only a 
specialised wing for improving the town 
which generally Municipal Committee is 
equally obliged fo do. Therefore, in such 
a situation also fhe law vests the Govern- 
ment with the power to dissolve the Trust 
if fhe necessary factual matrix for the exer- 
cise of the power exists. 

28. Whe third or the residuary category 
here is where the Stafe Government is of 
the opinion that it is expedient to dissolve 
the Trust. Tt is evident that an exhaustive 
enumeration of the conditions which may 
necessifate fhe dissolufion of a Trust is per- 
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haps neither possible and in any case has 
not been aftempted in Sec. 103. A discre- 
tion has been vesfed in the Government in 
this confext by the designed use of the word 
‘expedieat’ which is of wide ranging conno- 
tatior and is farther rested on the opinion 
of the Stafe Government which may well be 
subjective and not wholly objective. It 
deserves highlighfine that the statute does 
not even enjoin fhe State Goverament to 
record any reason for ifs opinion for the 
expediency of dissolution. Tire matter ia 
ferms has been left to the discretion and the 
good sense of the highest funcfionary, 
namely, the State Government féself. 


30. It would thus appear that the three 
eventualities upon which the dissolution of 
the Trust under S. 103 may be rested are 
either purely factual or based on the subjec- 
tive satisfaction of the State Government 
that it is expedient to do so. They are in 
no way connected with any misconduct, 
abuse of power, incompetence og corruption 
on fhe part of the Chairman or the Trustees. 
This is in sharp contrast with S. 72-F which 
is squarely rested on the fault liability of 
the Trust as a body. Consequently a disso- 
lufion. under Sec. 103 does not involve any 
stigmatic or even an innuendo of misconduct 
on the part of the Trust. Thus no penal, 
evil or stigmatic consequences flow from 
such dissolution. Therefore, the ratio of 
5. L. Kapoor’s case (AIR. 1981 SC 136) 
would not be attracted nor that of Jathedan 
Jagdev Singh v. State of Punjab, AIR 1982 
Punj & Har 16. It bears repetition that by 
virtue of Ss. 5 and 6, the tenure of tha 
trustees and the Chairman of the Trust be- 
ing conterminous with its existence automati- 
cally comes to an end by ifs dissolution. 
Therefore, no legal claim survives to either 
of them to continue in office after the dis- 
solution and the impugned action. does not 
cut short any vested rights. In view of the 
clear-cut provisions aforesaid the Chairman 
and the trusfees enter upon their offices with 
their eyes open to the transitory nature of 
fheir tenure in the context of its dissolution 
and with the clear knowledge that it may 
come fo an end any moment under Sec. 103 
of the Act. If there is thus no legal right 
fo continue after dissolufion. nor any penal 
or stigmatic consequences flow therefrom 
then on fhe parity of reasoning with the 
eases of compulsory retirement, termination 
of temporary employees” services, non-con- 
firmation. of probationers etc. the principles 
of natural justice would not be attracted. 

3f. Again, as has been observed earlier, 


the word ‘expedient’ is a wide ranging one 
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which would include within its ambit even 
a change of policy by the Government. 
The State Government may come to the 
conclusion that it is necessary and expedient 
to shift over to a new policy to execute the 
urban renewal op improvement, through an- 
other agency which would call for the disso- 
lution of the Trust. As in the present case, 
the firm stand of the respondent-State, both 
in its return and of its learned counsel at 
the: bar, is that the working of Improvement 
Trusts all over the State, in the opinion of 
the Government, was not satisfactory and 
consequently, it was decided to shift over 
to a new policy. In fairness to the learned 
counsel for the petitioners, it must be notic- 
ed that this stand was assiduously assailed 
as a mere camouflage and it was alleged 
that the ultimate purpose was to only sub- 
stitute the members of the ruling party as 
Chairman and the Trustees in place of per- 
sons who had been appointed in the earlier 
Akali-Janata regime. However, allegations 
of this nature have been categorically denied 
in the affidavit filed on behalf of the re- 
spondent-State as also in that of the Chief 
Minister, Sh. Darbara Singh himself. At 
this stage, we cannot, but assume the bona 
fides of the respondents’ action. Nor is 
there any ground to presume that this would 
be later belied as strenuously contended on 
behalf of the petitioners. On this premises 
the respondent-State has made a designed 
change of dissolving the Improvement Trusts 
and to execute the development and im- 
provement schemes all over the State through 
Administrative Officers. It is significant that 
simultaneously with the action of dissolu- 
tion, a change had been brought about in 
Section 103 of the Act by the Amending 
Ordinance (which has now become an Act) 
which was not made the subject matter of 
challenge before us in the arguments: By 
this statutory change, .provision has been 
made that the work of the dissolved: Im- 
provement Trusts is to be carried out by the 
respective Deputy Commissioners or the Sub- 
Divisional Officers as the case may be for 
the time being. A distinct change of policy 
is, therefore, evidenced by an amendment in 
the Act, by the impugned notification of dis- 
solution whereby Deputy Commissioners 
and Sub-Divisional Officers have been 
designated to perform the functions of the 
Trusts and their Chairman: ‘It has been re- 
peatedly held that where action is rooted in 
a designed change of policy by the Govern- 
ment affecting all or a large body of citizens, 
then principles of natural justice cannot be 


reasonably invoked. In the- Full Bench 
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cases Gurdas Singh Badal v. Election Cam- 
mission of India, ILR (1972) 1 Punj & Har Í, 
it was observed as follows :— 

Se Senda As to what particular. rule of 
natural justice, if any, should apply to a 
given case must, it was held, depend to a 
great extent on the facts and circumstances 
of that case, the framework of the law 
under which the enquiry is held and the 
constitution of the Tribunal or body of per- 
sons appointed for the purpose. The crux 
of the matter is that if an administrative 
authority is to act judicially, the order pro- 
posed by it is quasi-judicial, but if it has no 
such duty and is allowed by law to proceed 
on considerations of expediency or policy, 
the order is not quasi-judicial, but an ad- 
ministrative one.” 


Though not directly on the point by way of 
analogy, it was observed in M. A. Rasheed 
v. State of Kerala, AIR 1974 SC 2249, that 
if the State Government, as a matter of 
policy, takes a decision on materials which 
are not altogether extraneous, then the Courts 
would be chary to interfere therewith. 


32. Now apart from precedent, on larger 
consideration also, it is manifest that where 
a pristine policy decision resulting in State 
action affects millions of its citizens, it is 
neither possible nor perhaps desirable to 
afford an opportunity to the whole citizenry. 
Matters of this kind cannot possibly be con- 
verted into a lis in which opposing views 
should be adjudicated upon as if in a trial. 
Giving an opportunity of a hearing to every 
one so affected in issues of State policy, may 
be both impracticable and self-defeating as 
well. Both the argument ab inconvenient 
and may be argumentum ab impossibili would 
be attracted to such a situation. Even in the 
present case, as many as 21 Improvement 
Trusts including within their scope their 
Chairmen and all the Trustees would be 
directly concerned and it can equally be said 
that the civic rights of the inhabitants of‘ the 
respective towns and townships’ may also’ be 
affected. Can it possibly be said that’ each 
one of the aforesaid persons must be afforded 
a reasonable opportunity’ of hearing before 
the State Government takes any policy deci- 
sion in this context? It would appear that 
the answer would obviously have to be in 
the negative. 


. 33. To sum up, in view of the fact, that 
the Chairman and the Trustees have no legal 
right to hold office beyond the dissolution of 
the Trusts, the implied exclusion.. of the, yule 
because of such a- provision under Sec:, 72-F, 
and its absence under. Section... 403;, the... _ab- a 
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sence of any penal, evil or stigmatic conse- 
quences flowing from a dissolution under Sec- 
tion 103; and the larger policy decision of 
the State Government to dissolve all Improve- 
ment Trusts within the State would cumula- 
tively show that the principles of natural jus- 
tice are not attracted to State. action under 
Section 103 of the Act. The answer to the 
question posed at the out set has, therefore, 
to be rendered in the negative. 


34. The cardinal issue in the case having 
been decided as above, it nevertheless remains 
to briefly advert to the ancillary submissions. 
Learned counsel for the petitioners took the 
stand that Section 72-F of the Act conferred 
somewhat similar (though not identical) 
powers of suspension and superseSsion of a 
Trust in the Government as against the 
power of dissolution under Section 103 of 
the Act. On this premise, he contended that 
no guideline having been provided for resort- 
ing to either of the two sections, the State 
action was consequently arbitrary and dis- 
criminatory and therefore void. This conten- 
tion has only to be noticed and rejected. 
Obviously the inspiration therefor was the 
earlier view in Northern India Caterers .(P.) 
Ltd. v. State of Punjab, AIR 1967 SC 1581. 
Undoubtedly, this held the field for sometime 
but now has been decisively overruled and 
reversed in Maganlal Chhagganlal (P.) Ltd. 
v. Municipal Corpn. of Greater Bombay, 
AIR 1974 SC 2009, wherein, it has been 
authoritatively held that neither the provi- 
sion nor an action is violative of Article 14 
of the Constitution of India on the mere 
ground of the availability of two procedures 
to the authority. Even otherwise, it is patent 
as already held above, that the power of 
suspension and supersession under S. 72-F of 
the Act is distinct and separate from the 


power to dissolve the Trusts under S. 103 of. 


the Act, 


35. Somewhat ingenious though obviously 
fallacious contention sought to be raised on 
behalf of the petitioners. was that the. im- 
pugned notification did not disclose any rea- 
sons for the dissolution of the Trust. How- 
ever, neither principle. nor precedent could 
be cited: for the unusual. stand that the notifi- 
cation itself should.contain all the reasons 
for the action or. should be in the. nature. of 
a speaking order. We are unable to find the 
least infirmity on this score in the impugned 
: action. As already noticed, Section 103 of 
“the Act, “does ” hot require the” recording ` of 
“under. "Nevertheless, in’ ‘thie Yeturn, ‘filed’ “by 
the’ State, the- ‘motivating factors `of ‘goyeri- 
“mental actions ‘havé been clearly’ delineated, 
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36. An equally tenuous argument, which 
was projected was that the-Ordinance amend- 
ing Section 103 of the Act was issued on the 
same date of August 11, 1980 as the impugned 
notification of dissolution. We are unable to 
see how this in any way invalidates the res- 
pondent-State’s action. It suffices to mention 
that it was not even the case of the petitioner 
that Annexure P-3 was earlier than the 
amending Ordinance. The second part of the 
impugned notification clearly refers to sub- 
section (2) (c} of Section 103 of the Act and 
designates the officials in accordance with the 
amendment, brought in the section. There 
is thus intrinsic evidence in the impugned 
notification itself that it followed and was in 
consonance with the amending Ordinance, 


37. Lastly, what calls for notice is the 
contention of the learned counsel that the 
last eventuality for the dissolution of the 
Trust must be read ejusdem generis with the 
preceding ones. It was submitted that the 
earlier two visualised either the total or the 
substantial completion of the sanctioned 
schemes and, therefore, the opinion of the 
State Government that it was expedient to 
dissolve must also be related to the said 
schemes. I am unable to find any adequate 
basis for this argument on the language of 
Section 103 of the Act. As already noticed, 
the third eventuality is a residuary one. Tha 
language used for couching this power is a 
wide ranging one and is not hedged-in either 
expressly or by necessary implication to th: 
sanctioned schemes. To my mind, the third 
and the last ground for dissolution of tha 
Trust is an independent, extensive and dis- 
tinct power which is in no way circumscribed 
by the limitations of the earlier ones. 


38. All the contentions raised on behalf 
of the petitioners having been rejected, these 
eight writ petitions, therefore, must fail and 
are hereby dismissed. In view of the some- 
what intricate issues involved, the parties are 
left to bear their own costs. 


‘39. Before parting with this judgment, it 
must be noticed that in view of the denial 
of the. allegations by the Chief Minister 
S. Darbara Singh, the learned counsel for the 
parties did not prove the issue of wda fides. 


M) R. SHARMA, me — I agree, 


‘+ Petitions : dismissed. 
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S. S. SANDHAWALIA, C. J. AND 
D. S. TEWATIA, J. 

Hans Raj and another, Appellants v. Sukh- 
dev Singh and another, Respondents. 

F. A. O. No. 20 of 1981, D/- 23-2-1982.% 

Motor Vehicles Act (4 of 1939), Ss. 96 (1) 
and 95 (2) — Liability of insurer — Extent 
of — Not restricted to minimum. AIR 1976 
Raj 173, Diss. from. (Interpretation. of 
Statutes). 

Section 96 (1) would not limit the liability 
of the insurer qua the insured as also the 
third party to the one that by virtue of sub- 
section (2) of Section 95 it is required to 
cover, even though by charging extra pre- 
mium the insurer has undertaken a liability 
greater than the one the provision of sub-sec- 
tion (2) of Section 95 requires it to cover. 
AIR 1976 Raj 173, Diss. from.; AIR 1977 SC 
1735, Foli. 1968 ACJ 1 (Madh Pra), Rel. on. 

(Para 6) 

Where the owner or user of the motor 
vehicle seeks to cover himself for a larger 
risk and the insurer for the consideration of 
the extra premium which he pays insures him 
for such an amount there seems to be no 
earthly reason why the liability of such an 
insurer should still remain at the minimum 
level provided by the statute. If one may 
say so these financial minima are provided as 
criteria for the eligibility as a policy of 
insurance for the purposes of the Act and in 
no way to provide an upper limit for the 
risks which the policy of insurance may cover 
and the particular contracts which the 
insurer and the insured may willingly arrive 
at. (Para 6) 


Cases Referred: Chronological Paras 
AIR 1977 SC 1735 : 1977 ACY 343 9, 10 
AIR 1976 Raj 173 : 1976 ACJ 426 10 
1968 ACJ 1 : 1967 MPLI 92 ` il 


Maharaj Bakhsh Singh, for Appellants; 
L. M. Suri with V. P. Gandhi, for Respon- 
dents. 

S. S. SANDHAWALIA, C. J.:— The 
meaningful issue which calls for determina- 
tion has been formulated in the following 
terms, in the lucid order of reference: 

“Do the provisions of sub-section (1) of 
Section 96 of the Motor Vehicles Act timit 
the liability of the insurer qua the insured as 
also the third party to the one that by virtue 








* From order of Dev Bhushan Gupta Motor 
Accident Claims Tribunal Patiala, D/- 8-8- 
1980. 
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of sub-section (2) of Section 95 it is required 
to cover, even though by charging extra pre- 
mium the insurer has undertaken a liability 
greater than the one the provision of sub- 
section (2) of Section 95 requires it to cover.” 
2. Mulkh Raj is the registered owner of 
truck No. UTJ-3338. On June 8, 1979 at 
3-30 P. M. it was involved in a collision with 
two bullock-carts of the claimant-respondents. 
As a result thereof all the four bullocks in- 
volved died and the two carts were damaged 
whilst injuries were suffered by both the 
drivers of the carts. Separate claims with 
regard to the injuries and loss of property 
were preferred by the two drivers. Besides 
the appellant No. 1 — driver of the truck — 
its insurer Messts: New India Assurance 
Company Limited were also impleaded as 
respondents. The Tribunal decided in favour 
of the claimants and assessed the loss with 
regard to the damage to their property at 
Rs. 6,500/- and compensation for personal 
injuries at Rs. 500-. Thus he awarded 
Rs. 7,000/- to each one of the claimants. 
However, as regards the liability of the 
Insurance Company, it held as follows :— 
The Insurance Company shall 
be liable to pay compensation with regard 
to the property of Rs. 2,000/- only in one 
accident. However, its liability is limited 
up to Rs. 500/- in case of injuries. The 
Insurance Company is liable to pay only 
up to Rs. 1,500/- to the petitioner in each 
case. This order can be executed against the 
Insurance Company to the extent of Rupees 
1,500/- oniy. The rest of the amount is to 
be paid by respondents Nos. 1 and 2. Coun- 
sel fee is fixed at Rs. 50/- in each case,” 
Both the truckowner and the driver chal- 
lenged the Award of the Tribunal by two 
separate appeals (FAOs. 20 and 21 of 1981). 
These F. A. Os. first came up before my 
learned brother Tewatia, J. sitting singly. 
Noticing that the core point arising therein 
was one of frequent occurrence and was of 
considerable importance, he referred it for 
an authoritative decision fo a larger Bench. 


3. Before us, learned counsel for the ap- 
pellant placed firm reliance on the language 
of the statute itself. Adverting first to S. 96 
of the Motor Vehicles Act, 1939 (hereinafter 
called ‘The Act’), he contended that this in 
itself envisages the liability of the insurer to 
pay to the claimants any sum not exceeding 
the sum assured and payable under tha 
Insurance Policy. Consequently, it was force- 
fully submitted that the liability of the 
insurer is to the exent of the sum assured and 
payable under the policy of insurance and 
aot subject to any limitations spelt out in 


sos soe s.b 


1983 


Section 95 (2) of the Act. Reliance was also 
placed on Section 110-B of the Act which 
provides that the Claims Tribunal shall 
specify the amount which shall be paid by 
the insurer as well. Counsel submitted that 
reading the aforesaid two provisions together 
it was inevitable that the insurers would be 
liable up to the limit of the sum assured and 
the Tribunal was enjoined to direct such pay- 
ment by the insurer. 

4 Wo appreciate the aforesaid contention, 
one may at the very out-set read the relevant 
provisions of Sections 94, 95 and 96 of the 
Act: 

“94, Necessity for insurance against third 
party risk.— 

(1) No persons shall use except as 3a 
passenger or cause of allow any other 
person to use a motor vehicle in a public 
place, unless there is in force in relation to 
the use of the vehicle by that person or that 
other person, as the case may be, a policy of 
insurance complying with the requirements 
of this Chapter. 

x i X. x 
“95, Requirements of policies and limits of 
liability — ; 

(1) In order to comply with the require- 
ments of this Chapter, a policy of insurance 
must be a policy which— 

x x x x 

(2) Subject to the proviso to sub-sec. (1), 
a policy of insurance shall cover any liability 
incurred in respect of any one accident up to 
the following limits, namely— 

x x x x 

(d) irrespective of the class of the vehicle, 
a limit of rupees two thousand in all in res- 
pect of damage to any property of a third 
party.” f 

x x x x 

“96. Duty of insurers to satisfy judgments 
against persons insured in. respect of third 
party risks.— 7 

(1) If, after a certificate of insurance has 
been issued under sub-section (4) of S. 95 in 
favour of the person by whom a policy has 
been effected, judgment in respect of any 
such liability as is required to be covered by 
a policy under Clause (b) of sub-section (1) 
of Section 95 (being a liability covered by 
the terms of the policy) is obtained against 
any person insured by the policy, then not- 
withstanding that the insurer may be entitled 
to avoid or cancel or may have avoided on 
cancelled the policy, the insurer shall, subject 
to the provisions of this section, pay to the 
person entitled to the benefit of the decree 
any sum not exceeding the sum assured pay- 
able thereunder, as_if he were the judgment- 
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with any amount payable in respect of costs 
and any sum payable in respect of interest 
on that sum by virtue of any enactment 
relating to interest on judgments, 

x x x x? 

S, Now a plain reading of Section 94 of 
the Motor Vehicles Act, 1939, makes it mani- 
fest that the statute first mandates a policy 
of insurance against third party risk before 
a motor vehicle can be used in a public 
place. Section 95 which follows then spelis 
out the requirements of such an insurance 
policy and the limits of financial liability as 
spelt out in Cls. (a), (b), (c) and (d) of sub- 
section (2) of Section 95 of the Act. Nowa 
close reading of these provisions seems to 
indicate that the limit of financial liability 
and the other requirements of the policy are 
the minima prescribed by the statute in order 
to comply with the requirements of a manda- 
tory insurance against the third party risk. 
Section 95 itself lays down the minimum 
limits etc, for conforming thereto. This, 
however, cannot be read as the maximum 
limits of financial liability for which the 
owner of the motor vehicle may wish to safe- 
guard against. There seems to be no warrant 
for taking so myopic and narrow view of the 
provisions of sub-section (2) in this context 
on principle, This view is further buttressed 
by sub-section (5) of Section 95 which is in 
the following terms:— 

“95 (5). Notwithstanding anything else- 
where contained-in any law, a person issuing 
a policy of insurance under this section shall 
be liable to indemnify the person or classes 
of person specified in the policy in respect of 
any liability which the policy purports to 
cover in the case of that person or those 
classes of person.” 


What is noticeable herein is the fact that 
the aforesaid provision begins with a non 
obstante clatise and would, therefore, over- 
ride any other provision including those in 
Section 95 itself. The legislature has de- 
signedly introduced this sub-section to make 
it clear that the liability of the insurer under 
the contract of insurance would continue to 
subsist. In terms it Jays down that the 
insurer would be liable to indemnify any 
person or class of persons specified in the 
insurance policy with regard to any liability 
which it had purported to cover, This in 
my view would equally cover the quantum 
for such risk which obviously would be the 
sum assured, 


3 


€. The relevant provisions of the Act in 
this context have also to be viewed from a 
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social angle. 
“lof the statute -herein- seems to- be that the 
victims -of the accident- should be able to 
secure compensation. by the speedier remedy 
before the Tribunal and the exécution of its 
award in their favour straightway against the 
insured and the insurer as well in a single 
proceeding. 
that Section 94 lays down a mandatory duty 
on owners and users of motor vehicles to 
insure against third party risk and Section 95 
provides for the minimum financial limits of 
such a policy of insurance. However where 
ithe owner or user of the motor vehicles seeks 
ito cover himself for a larger risk and the 
insurer for the consideration of the extra pre- 
|mium which he pays insures him for such 
an amount there seems to be no earthly 
reason. why the liability of such an insurer 
should still remain at the minimum level 
provided by the statute. If one may say so 
\these financial minima are. provided as 
criteria for the eligibility as a policy of 
insurance for the purposes of the Act and in 
no way to provide an upper limit for the 
risks which the policy of insurance may cover 


and the particular contracts which the insurer 


and the insured. may willingly arrive at. 


7. Even from the larger angle of the well- 
known policy of the law that it wishes to 
avoid the multiplicity of proceedings the 
stand taken on behalf of the- respondent- 
insurance Company seems to be totally ‘un- 
sustainable. Mr. L. M. Suri their learned 
counsel very fairly conceded that the 
Insurance Company was certainly liable up to 
the sum insured for third party risk to the: 


insured. The contract inter se between the ` 


insurer and the insured does not leave that 
in doubt. The only stand taken on behalf 
of the insurers was that the Tribunal, how- 
ever, cannot issue an award against the 
insurers under Section 110-B above the finan- 
cial limits prescribed in Section 95 (2) (d) in 
the present case. Such a. hypertechnical 
stance would only mean that the victim of 
the accident must execute the compensation 
awarded in his favour against the owner or. 
the user of the vehicle who is so insured. The 
insured would then have to claim the same 
from his insurers who would be bound to 
indemnify him in this context in accordance 
with the policy of insurance. On this stand 
there will have to be at least the duplication 
of the proceeding for., affording compensa- 
tion to the victim. This would be defeating 
the very letter and spirit .of Section 96 which 
had expressly envisaged the avoidance of 
such .a multiplicity, and to-make. the insurer: 
directly liable to the claimant (when an 
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It is with this object in view. 
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award is made against the insured) as if he 
was..a .judgment-debtor in. respect of the- 
liability of. the insured. On this principle. 


-also once the insured is found liable for an. 


amount which does not exceed the sum 
assured, the insurer should ipso facto become 
liable therefor in satisfaction of the award in 
the proceedings before the Tribunal itself, 

8. Equally 1 find substance in the stand: 
taken by the learned counsel for the appel- . 
lant on the basis of the language of S. 96 (1) 
of the Act. This in terms says that the 
insurer would be liable to pay the person 
entitled to the benefit of the decree any 
amount not exceeding the sum assured pay- 
able thereunder, as if he were the judgment- 
debtor. The maximum of liability of | the. 
insurer, therefore, is the sum . assured 
under the policy of insurance. The parti- 
cular language used is “any sum not ex- 
ceeding the sum assured.” I see no reason 
to construe and read this plain language to 
mean as any sum not exceeding the sum pre- 
scribed in Section 95 (2) of the Act. Such a 
construction would in my opinion be doing 
violence to the plain language of the provi- 
sion and as shown above is otherwise not 
warranted on larger principles, 


9. It would appear that the precedent of 
the final Court, though. not on all. fours, 
seems to me to cover the point substantially 
by way of analogy. In Pushpabai Purshot- . 
tam Udeshi v. M/s. Ranjit Ginning and Pres-. 
sing Co. Pvt. Ltd, 1977 ACJ 343 : (AIR 
1977 SC 1735), one of the issues before their 
Lordships was with regard to the liability of. 
the insurance company to pay compensation 
to the passengers carried in a. private motor 
car. The insurance policy taken, out by the 
insured expressly covered the risk of liability, 
to such passengers. However, it was the ad- 
mitted position that there is no statutory re- 
quirement whatsoever in Section 95 to cover 
the risk of injury to passengers carried in a, 
private car. Even in such a case their Lord- 
ships held the insurance company, directly 
liable to the third party up to the extent of 
the sum ‘assured under the award of the Tri- 
bunal. It thus flows from this decision that 
even in a case which is not within the specifio 
and statutory requirements of the insurance 
policy and the limits of law prescribed under 
Section 95 (2) the insurer would still be liable. 
up to the sum assured in satisfaction of an 
award made under. Section 110-B of the Act. 
Once that is so, it would a fortiori follow 
that for matters within the requirements of 
an insurance policy arid the financial limits 
prescribed therein the insurer would be .even 
more liable to satisfy the award, Merely be- 
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AIR 1983 RAJASTHAN 1 
DWARKA PRASAD, J. 


Ranjeet Mal, Petitioner v. Poonam Chand 
and another, Non-Petitioners. 


Civil Revn. Petn. No. 201 of 1982, Dj- 
21-7-1982. + 


Civil P. C. (5 of 1908), Order 7, Rule 11 (a) 
— Plaint — Rejection of on ground of non- 
disclosure of cause of action — Court has 
not to finally decide question of law raised in 
plaint and controverted by defendant. AIR 
1981 Delhi 212, Dissented from. 


What is to be determined by the Court at 
the stage of deciding as to whether the plaint 
discloses any cause of action or not, is to 
_ find out from the allegations of the plaint it- 
sejf as to whether a bogus, wholly vexatious 
or frivolous litigation was sought to be in- 
itiated under the garb of ingenious drafting 
of the plaint and to: guard against the mis- 
chief of a litigant misusing the process of 
the Court, by entering into a false litigation, 
merely for the purpose of harassing the other 
party and obtaining undue advantage of the 
process of the Court by adopting tactics and 
in starting sham and shady actions. But it 
does not mean that if a legal question is 
raised by the defendant in his written state- 
ment disputing the claim of the plaintiff, the 
same is to be decided at that stage. Doing 
so would be pre-judging the matter, which 
should form the subject matter of an issue, 
as a proposition of law asserted by one party 


* Against order of Govindlal Sharma Dist. J., 
Jodhpur, D/- 26-4-1982. 


IZ/IZ{D8 12/82/PGS/SNV 
1983 Raj/1 I G—41 








any cause of action for filing the suit, be- 


and denied by the other. AIR 1981 Delhi 212, 
Dissented from; AIR 1977 SC 2421, Rel. on. 
(Paras 3, 4, 5) 


Cases Referred : Chronological Paras 
AIR 1981 Delhi 212 3 
AIR 1977 SC 2421 3 

G. N. Gaur, for Petitioner; L. R. Mehta, 


for Non-Petitioner, 


ORDER :— In this revision petition, it is 
urged by the learned counsel for the peti- 
tioner that the trial Court was in error in 
refusing to reject the plaint under the provi- 
sions of Order VII, Rule 11, C. P. C. 


2. It is not disputed that in para 2 of the 
plaint the plaintiff had stated that the land 
in dispute belonged to him and that he had 
sub-divided a large chunk of land purchased 
by him, with the permission of the Urban 
Improvement Trust, Jodhpur and sold por- 
tions of such land as separate plots to vari- 
ous persons. According to the plaintiff, the 
land in dispute. which remained after sale of 


plots, belonged to him. Hence a suit for 


possession and mesne profits was filed by 
him against the defendant on the alleged 
ground that he has made unlawful encroach- 
ment upon the land in dispute. 

3. Learned counsel for the defendant 
petitioner urges that the plaint should not be 
read in a formal manner but it should be 
read along with the law on the subject and 
that a perusal of the provisions of the Rajas- 
than Urban Areas (Sub-Division, Reconstitu- 
tion and Improvemtnt of Plots) Rules, 1975 
would make it clear that the open spaces left 
after sub-division vested in the Urban Im- 
provement Trust and that in view of the said 
provisions of law, the plaint did not disclose 
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land in dispute did not belong to the plain- 
tiff. Learned counsel placed reliance on the 
decision of a learned single Judge of the 
Delhi High Court in M/s. Shakti Sugars Lid. 
v. Union of India, AIR 1981 Delhi 212. In 
that case the question was as to whether the 
State Trading Corporation was the agent of 
the Central Government, by reason of which 
the latter was liable for breach of contract 
committed by the former. It was urged on 


behalf of the Union of India that the plaint- 


did not disclose any cause of action against 
the Union of India and the suit should be 
dismissed against it. The learned single Judge 
referred to the decision of their Lordships of 
the Supreme Court in T. Arivandandam v. 
Satyapal, AIR 1977 SC 2421 and held that 
it is to be seen if “actually according to law” 
the contention contained in the plaint that 
the defendant was an agent of the Union of 
India -was justified or not and mere allega- 
tion of the plaintiff was not enough. With 
great respect to the learned Judge, I am 
unable to agree with the view taken in 
Shakti Sugar’s case, because at the stage of 
deciding the question as`to whether the plaint 
should be rejected under Clause (a) of 
Order VII, Rule 11, C. P. C., the Court is 
required to find out from the pleadings of 
the plaintiff as to whether.any cause of action 
was disclosed from the allegations contained 
in the plaint. If a legal question is raised 
by the defendant in his written statement dis- 
puting the claim of the plaintiff and if the 
same is to be decided at that stage, then it 
would be pre-judging the matter, which 
should form the subject matter of an issue, 
as a proposition of law asserted by one party 
and denied -by the other.. With utmost res- 
pect to the learned Judge, I would humbly 
say that their, Lordships of the Supreme 
Court in Arivandandam’s case laid down 
that there should be a meaningful reading of 
the plaint and not a formal reading thereof. 
What their Lordships desired to emphasise 
in that case was that the plaintiff merely by 


a camouflage cannot maintain a suit, if ac~ 


cording to the substance of the allegations 
made in the plaint no cause of action worth 
the name was disclosed and fruitless litiga- 
tion should not be permitted. The ‘meaning- 
ful reading of the plaint’, in my humble 
‘view, would not amount to probing into the 
allegations made in the plaint on the basis 
of the pleas raised.by the defendant, in his 
defence and then finally deciding , the, ques- 
tions of law which are in dispute between 
the parties. Whether. the plaintiffs case- is 


“actually” maintainable - according to law or 
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cause the correct legal position was that the 
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not, cannot fall within the ambit of ‘a 
meaningful reading of the plaint. 

4. In Arivandandam’s casé their Lordships 
of the Supreme Court observed as under (at 
page 2423) :— ` 

“If on a meaningful-not formal-reading of 
the plaint it is manifestly vexatious, and merit- . 
less, in tbe sense of not disclosing a clear 
right to sue, he should exercise his power 
under O. VII, R. 11, C. P. C. taking care to 
see that the ground mentioned therein is ful- 
filled.. And, if clear (clever) drafting has 
created the illusion of a cause of action, nip 
it in the bud at the first hearing by examin- 
ing the party searchingly under Order X, 
C. P.C.” 


The observations of their Lordships in the 
aforesaid case clearly bring out the scope of 
the provisions of Clause (1) of Order VII, 
Rule 11, C. P. C. and the question as to 
whether the plaint discloses a clear right to 
sve or not must be decided on the basis of 
the substance of the allegations made in the 
plaint or by examining the plaintiff under 
Order X, C. P. C. The Court should not be 
led away merely by the manner or form in 


which the plaint js. drafted angit should . 


bestow its attention to the substance of the |. 
allegations made therein and it is on this ac- . 
count that their Lordships of the Supreme ° 
Court observed that there should be meaning- - 
ful and not.a formal reading of the plaint. 
There is nothing in the observations of their 
Lordships of the Supreme Court in Arivan- 
dandam’s case to the effect that all questions 
of Jaw raised by the defendant about the 
maintainability of the suit should be con- ` 
sidered at the stage of deciding the question 
as to whether the plaint disclosed a cause of 
action. All legal questions raised by either 
party and denied by the other -should be 
made subject matter of issues. It may be 
that the legal issues may be tried by the 
Court before proceeding with the trial of 
issues, in respect of which evidence was to 
be recorded. But at the initial stage, of de- 
ciding as to whether the suit should be re- 
jected under any. one of the clauses of 
Order VII, Rule 11, C. P. C. or not, it does 
not appear to be the intention of the law 
makers that the questions as to whether 
‘actually’ according to Jaw the suit was 
maintainable or not should be decided at . 
that stage. Such questions should be decided 
after thorough consideration of legal issues 
involyed in the case. What is to be deter- 
mined by the Court at the stage of deciding 
as to whether the plaint discloses any cause 
of action or not, is to find out- from the 
allegations of the plaint itself as to whether 
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a bogus, wholly vexatious or frivolous litiga- 
Don was sought to be initiated under the garb 
of ingenious drafting of the plaint and fo 
guard against the mischief of a litigant mis- 
using the proċess of the Court, ‘by entering 
into a false litigation, merely for the purpdse 
of harassing the other party and obtaining 
undue advantage of the process of the Court 
by adopting tactics and in starting sham and 
shady actions. Their Lordships in Arinvan- 
dandam’s case expressed themselves strongly 
against unrighteous’ chain litigation leading to 
ex parte injunction orders which tended’ to 
give rise to gamble in litigation into - easy 
Courts. It was also observed that a Judge 
should not succumb to ex parte pressure in 
unmerited cases as it would tend to devolve’ 
the judicial process. But their Lordships did 
not intend to enlarge the scope of the provi- 
sions of Order VII. Rule 11, C. P. C. so as 


-7 to authorise the Court to decide at that stage 


all questions of law, -whose determination 
was necessary in the suit, to conclude the 
‘actual? right or claim of one party or the 
other. 


5. In the present case the learned lower 


,Court appears to be right in refusing to 


reject the plaint at this stage under Order 7, 
Rule 11, C. P. C. I find myself in agree- 
ment with the order passed by the learned 
District Judge, Jodhpur. The revision peti- 
tion has no force and the same is dismissed. 

Petition dismissed. 


AIR 1983 RAJASTHAN 3 
DWARKA PRASAD, J. 
Bhagwan Das, Petitioner v. Goswami Bri- 
jesh Kumarji and others, Non-Petitioners. 
Civil Revn. Petn. No. 117 of 1982, DI- 
2-8-1982. + 
Civil P. C. G of 1908), Order 7, Rule 11, 
Clause (a) — Rejection of plaint as noi dis- 
closing cause of action — Piaint based om 
document — Document can be considered 
along with plaint for deciding whether plaint 
discloses cause of action or aot — However 
validity of document cannot be considered at 
such a siage — Rejection of application 
Buder Section 38 of Rajasthan Public Trusts 
Act 42 of 1959 — Held on facis, was im- 
proper. (Rajasthan Public Trasts Act (42 of 


1959), S. 38). 


If the plaint is based on a document, then 
such a document may be considered as form- 


# Against order of G. S. Bhandari, Dist. J., 
Udaipur, D/- 26- -2- 1982. 
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ing part of the plaint itself and the document 
can also be looked into, while considering the 
averments of the plaint, for the purpose of 
deciding the question that the plaint discloses 
a cause of action or not,’ But the averments 
made in the plaint as well as the contents of 
the document which may constitute part of 
the plaint, can be looked into on the face 
value thereof and the question relating to the 
validity or invalidity of the document can- 
not be considered at the stage of deciding an 
application under Order 7, Rule 11. Case 
law discussed. (Para 7) 
Where an application under Section 38 of 
Rajasthan Public Trusts Act, 1959 was re- 
jected by the District Court as not dis- 
closing any cause of action on ground that 
the averments in the application and the 
order ‘of Assistant Commissioner granting 
permission to the applicant to make the ap- 
plication did not show that opportunity of 
hearing was given to the working trustees the 
objection being as regards validity or other- 
wise of the order of the Assistant Commis- 
sioner which could not be considered at the 
stage under O. 7, R. 11, the rejection of the 
application on that ground was improper. 
(Paras 8, 12) 
Cases . Referred: Chronological Paras 
AIR 1983 Raj 1 , H1 
AIR 1977 SC 2421 9 
(1970) 1 Mad LJ 400 : 83 Mad LW 194 .6 
B. N. Calla, for Petitioner; R. L. Mahe- 


“shwari, for Non-Petitioners. 


ORDER :— In this revision petition, the 
only question which arises is with regard to 
the scope of Clause (a) of Ordes 7, Rule 11, 
C. P. C. 

2, Order 7, Rule 11, C. P. C., so far as it 
is relevant for the present case, reads as 
under :— 

“Order 7, Rule 11 :— Rejection of plaint.— 
The plaint shall be rejected in the following 
cases :— 

(a) where it does not disclose a cause of 
action; S 

{b) where the relief claimed is under- 
valued, and the plaintiff, on being required 
by the Court to correct the valuation within 
a time to be fixed by the Court, fails to do 
80; 

(c) where the relief claimed is properly 
valued but the plaint is written upon paper 
insufficiently stamped, and the plaintiff, on 
being required by the Court to supply the re- 
quisite stamp paper within a time to be fixed 
by the Court, fails to do se; 

(d) where the suit appears from the state- 


ment in the plaint to ‘be barred by any law. 


v 
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3. The argument of the learned counsel 


for the petitioner is that the question as to 
whether the plaint discloses a cause of action 
or not for the purposes of Clause (a) of 
Order 7, Rule 11, C. P. C. should be decided 
on the face of the averments made in the 
. plaint. On the other hand the argument of 
the learned counsel for the non-petitioner is 
that not only the plaint but the documents 
filed along with the plaint should be looked 
into to determine the question as to whether 
the plaint discloses a cause cf action or not. 
The learned District Judge held that the 
plaint did not disclose any cause of action 
and rejected the plaintiffs application filed 
under Section 38 of the Rajasthan Public 
Trusts Act, 1959 (hereinafter called “the 
Act”). Under the aforesaid provision, a per- 
son having interest in a public trust or other- 
wise, may apply to the Assistant Commis- 
sioner, Devasthan Department for permission 
to apply to the Court for directions and if 
such an application is made, then the Court 
shall proceed in accordance with the provi- 
sions of Section 40 of the Act. It is not in 
dispute in the present case that the petitioner 
Bhagwandas submitted an application before 
the Asst. Commissioner seeking permission 
under Section 38 of the Act and that by the 
order dated 24-11-1981 the Assistant Com- 
missioner granted permission directing 
Bhagwandas to apply to the Court for such 
directions, as the Court may give according 
to Section 40. Bhagwandas submitted an ap- 
plication on 4-12-1981 before the learned Dis- 
trict Judge. The opposite party objected to 
the maintainability of the application filed 
by Bhagwandas under Section 38 of the Act 
on the ground that it did not disclose any 
cause of action. It was urged on behalf of 
the opposite party that under Section 38 the 
Assistant Commissioner could give permission 
or direction to a person to file an application 
before the Court only after giving the work- 
ing trustees an opportunity of being heard 


and as it did not appear from the face of the | 


application as well as from the order of the 
Assistant Commissioner, Devasthan that any 
such opportunity was given to the opposite 
party of being heard, the permission given by 
the Assistant Commissioner to Bhagwandas 
by his order dated 24-11-198] was invalid or 
void and no application could be maintain- 
ed by Bhagwandas before the learned Dis- 
trict Judge, on tbe basis of such an invalid 
permission given by the Assistant Commis- 
sioner. wont 


4, Now,. what the learned counsel for the 
opposite party.urges is that- while looking 


Bhagwan Das v. Goswami Brijesh Kumarji 


A- LR. 


into the averments made in the plaint, for 
the purpose of determining the question 
whether the plaint.discloses a cause of action 
or not, the document, namely, the order pass- 
ed by the Assistant Commissioner > dated 
24-11-1981 should also be looked into. Not» 
only that the said document should be look- 
ed into, but it is further argued by the 
learned counsel for the opposite party that 
at the stage of deciding whether the plaint 
(application under Section 38 of the Act filed 
before the learned District Judge) discloses a 
cause of action or not, the Court should pro- 
ceed to decide the question as to whether the 
working trustee was given an opportunity of 
hearing or not and thereby decide the ques- 


tion of the alleged invalidity of the ` permis- 


sion granted by the Assistant Commissioner 
to Bhagwandas under Section 38 of the Act. 
If the argument of the learned counsel for 
the opposite party is accepted, then all ques- ~ 
tions of law and fact, which relate to the 
validity of the permission granted by the As- 
sistent Commissioner to Bhagwandas under 
Section 38 of the Act, including the question 
as to whether the working trustee was given 
an opportunity of hearing or not and whether 
the person who submitted the application 
before the Assistant Commissioner had any 
interest in the public trust or not and the 
like questions, should also be determined 
before the plaint could be entertained, as dis- 
closing a cause of action. 


5. It may be observed that the plea that 
there is no cause of action for filing the suit 
is very different from the plea that the plaint 
does not disclose a cause of action. ‘What 
the learned counsel urges is that there was 
no cause of action for filing the suit, as the ~ 
permission given by the Assistant Commis- 
sioner, which is a condition precedent to the 
filing of an application under Section 38 
before the learned District Judge, was in- 
valid or void. .But what Order 7, Rule 11, 
C. P. C. postulates is that at the preliminary 
stage the Court is only to see from the aver- 
ments made in the plaint .as to whether, on 
the face of such averments, a cause of action 
is disclosed or not. As the question which 
has been raised by the Jearned counsel relates 
to the invalidity of the permission, granted 
by the Assistant Commissioner it may -raise 
a question of law or a mixed question. of law 
and fact for determination. It may :be,.open 
to the petitioner to show that a‘ notice or an 
opportunity of hearing was given to the op- 
posite party by the Assistant Commissioner. 
Alternatively, it could be urged that once a 


. person was granted ‘permission by the, As- 


sistant Commissioner to seek directions from 
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the Court, then it was not necessary to give. 
fresh opportunity of hearing to the working 
trustee while granting permission to another 
person in respect of the same cause of 
action. In any view of the matter, the ques- 
tion which is to be determined at the pre- 
sent stage of the case is as to whether the 
plaint discloses a cause of action or not and 
at such a preliminary stage it cannot be de- 
cided as to whether the permission given by 
the Assistant Commissioner to Bhagwandas 
under Section 38 of the Act is valid in law 
or not. 

6. Learned counsel for the opposite party 
relied upon a decision of the Madras High 
Court in Nithayya Thevar v. Subramaniam 
Ambalakarar, (1970) 1 Mad LJ 400, wherein 
it has been held that if the suit appears from 
the statement made in the plaint to be barred 
by limitation, the plaint may be rejected and 
if the suit is based on a document, in that 
case a pronote, then it would be artificial. to 
divorce the said document from the plaint 
and to contend that the document, which is 
filed along with the plaint and forms basis 
of the plaint, should not be looked into by 
the Court. It was held in that case. while 
deciding an application under Order 7, 
Rule 11, C. P. C. that the suit prima facie 
appeared to be barred by limitation and that 
the document, which was the basis of the 
suit and was filed along with it, should also, 
be looked into. In that case, there was 
some difference between the English and the 
Tamil dates given in the plaint and it was 
held that in such circumstances it was open 
to the Court to rely upon the date given in 
thé document, a pronote, which formed basis 
of the suit and was produced along with 
the plaint. 


7. Learned counsel for the opposite party 
may be right in urging that if the plaint is 
based on a document, then such a document 
may be considered as forming part of the 
plaint itself and the document can also be 
looked into, while considering the averments 
of the plaint, for the purpose of deciding 
the question that the plaint discloses a cause 
of action or not. But it has to be remem- 
bered that the averments made in the plaint 
as well as the contents of the document 
which may constitute part of the plaint, can 
be looked into on the face value thereof 
and the question relating to the validity or 
invalidity of the document cannot be con- 
sidered at the stage of deciding -an applica- 
tion under O. 7. . 11, Œ P. C. iyi 

8. In the present case, the Assistant Com- 
missioner passed an order dated 24-11-81 
permitting Bhagwandas to file an application’ 
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under Section 38 of the Act before the learn- 
ed District Judge. Now, the argument of 
the learned counsel could be very well under- 
stood, if it was urged that the permission 
was given by the Assistant Commissioner to 
somebody else and not to Bhagwandas or 
that Bhagwandas filed the application under 
Section 38 of the Act before the learned 
District Judge beyond the period of 30 days. 
In such an event the order of the- Assistant 
Commr. could have been looked into and 
the question could have been answered by a 
bare look at the said document. But objec- 
tions relating to the validity of the order 
passed by the Assistant Commissioner on 
24-11-81 cannot be heard and determined at 
the stage of deciding an application under 
O. 7, R. 11, C. P. C. 

9. Their Lordships of the Supreme Court 
in T. Arivandandam v. T. V. Satyapal, AIR 
1977 SC 2421 held that (para 5):— 

“If on a meaning — not formal — reading 
of the plaint it is manifestly vexatious, and 
meritless, in the sense of not disclosing a 
clear right to sue, he should exercise his 
power under O. VII, R. 11, C. P. C., taking 
care to see that the ground mentioned therein 
is fulfilled. And if clear (clever) drafting has 
created the illusion of a cause of action, nip it 
in the bud at the first hearing by examining 
the party searchingly under O. X, C. P. C.” 

1@. The observations made by their Lord- 
ships of the Supreme Court in the aforesaid 
case were made in the context that mere 
vexatious actions should not be entertained 
merely because of clever drafting of the 
plaint. or merely because of camouflage. A 
person who has no claim whatsoever should 
not be allowed to harass. the opposite parties 
by dragging them into a fruitless litigation. 

11. In Ranjeet Mal v. Poonam Chand 
(Civil Revision Petition No. 201 of 1982 
decided on July 21, 1982): (reported in AIR 
1973 Raj 1) it was held that all questions 
of law raised by the defendant about the 
maintainability of the suit could not be con- 
sidered at the stage of deciding the question 
as to whether the plaint discloses a cause 
of action or not. All questions of fact or 
law, raised by either party and denied by the 
other party, should be made subject matter 
of an issue as provided in O. 14, R. 1, Civil 
P. C. It may be that legal issues may be 
decided -by the Court before proceeding with 
initial 
stage of O. 7, R. 11, C. P.-C. the question 
whether actually according to law the suit 
was maintainable or not cannot be decided. 

32. In the aforesaid view. of the matter, I 
am unable to agree with- the learned District 
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Fudge that the plaiat dees not disclose any 
cause ef Action. The question relaling to 
the validity of the permission granted by the 
Asstt. Commissioner under S. 38 of the Act 
can certainly be raised by the opposite party 
in his written statement and the same may 
be decided as a preliminary issue, but fhe 
application cannot be dismissed at this siage 
en the alleged ground that the averments 
made therein disclose no cause of action. 


. 13. In the cesult, the revision petition is. 


allowed. The erder passed by the dearned 


‘District Judge dated 26-2-82 is set aside and. 


‘the iearned District Judge is directed to pro- 
ceed with the application filed by Bhagwan- 
gas under 5. 38 af the Rajasthan Public 
Trusts Act. 1959, in accordance with law. 
14. The parties are left to bear ‘their own 
costs of this revision petition. 
‘Petition alowed. 


AIR 1983 RAJASTHAN 6 
M. B. SHARMA, J. 

Chhaganlal, Petitioner v. Nare Shah, 
Won-Petitioner, 

Civil Reva, Nos. 361 and 352 of A976, 
D/- 11-5-1982.* : 

{A) Civil P. C. ( of 1908), 0. 39, R. 1 
and S. 415 — Revision — Order granting 
temporary ` injunction — Revision from 
— When maintainable, 

In a suit for a declaration that the 
plaintif was a tenant of suit property 
and fer a permanent injunction restrain- 
ing the defendants from interfering with 
possession, a temporary injunction was 
granted by the lewer Court restraining 
them from taking possessien of the pro- 
perty under any order passed under Ser- 
tion 145 of the Criminal P. C. The in- 
stant revision petition was filed against 
the order. The question in issue was 
whether it could he interfered with in 
fevision, 

Held that wader all the three Cis. (a), 
(b) and (c) of S. 145, Civil P. C. there 
must be jurisdictional errer committed 
by the courts ‘below and then only a case 
for interference in revision can be made 
aut, But, at the same time, if in record- 
ing a finding en prima facie case, the 
courts below have not taken inte consi- 
Aeration each and every material brought 
before it, namely, affidavits and docu- 
ments, having material bearing en such 


*Against judgement of H. A. Jawani, Ad- 
ditional Dist. S., Ne. 2, Jodhpur. D7- 
48-3-1976. l 
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a finding. then the courts below can be 
said to have committed jurisdictional er- 
rers and can be said to have exercised 
jurisdiction either Wlegally or with mate- 
rial irregularity. Case law discussed. 
{Para 5) 

Held further that in the present case 
the lower Court had not kept in mind 
that it was held in proceedings under 
S, 115, Criminal P, C., that the defen- 
dants were the tenants. Hence the bur- 
den lay on plaintiff to prove a fairly 
prima facie case. The affidavits filed by 
the parties were not discussed. The de- 
tailed report of the Magistrate in the 
proceedings under S. 145 was not con- 
sidered. Due consideration was not given 
to some other facts also. The finding of 
the prima facie case was therefore viti- 
ated. The lower Court could be said to 
have exercised the iurisdiction either il- 
legally or with material irregularity. 
Hence the revisional Court could inter- 
fere in its revisional jurisdiction. 

(Para 8) 

{) Civil P, C. (5 of 1908), O. 33, R. 1 
— Criminal P. C, {2 of 1974, S, 145 — 
Order under S. 145 — Effect of, in suit 
for injunction, 

Where a party was in actual physical 
possession on the date when the proceed- 
ings under S. 145 had started, and in 
those proceedings it was ultimately held 
so, then though civil Court in a suit 
against the party will have jurisdiction 
to issue an injunction if a proper case 
ig made out, a fairly good prima facie 
case should be made out to discharge 
the burden which the plaintiff has upon 
him as a result of the order of the Mag- 
istrate in favour of the other party, {f 
åt were not so even party out of posses- 
sion may create a dispute as envisaged 
under S. 145 (1), Criminal P. C. dis- 
possess fhe party in actual possession, 
and once having taken possession under 
the orders of the Magistrate under Sec- 


- fion 145 will get an injunction even if 


the order of the Magistrate is reyersed 
by the High Court. Case law discussed. 
{Para 10) 
Cases Referred : Chronological Paras 
ATR 1978 Orissa 8: 44 Cut LT 113 9 
AiR 1977 Raj 1968 : 1977 Raj LW 326 


4, 5, 6 
AIR 1976 SC 2621 . Oo me 
ATR 1973 SC 76: 1973 Lab IC 497 4 
TLR (1970) 20 Raj 88: 1970 Raj LW 320 

(FB) 4 
AIR 1968 Ker 179 4 
AIR 1986 SC 153 


4 
AiR 1960 All 573: 196 All LI 314 8 
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AIR 1960 Assam 131 (FB) 8 
AIR 1959 SC 968: 1959 Cri LJ 1223 : 
1959 All LJ 557 6, & 
AIR 1955 Assam 156 : & 
- TLR 1953 Raj 257 4 
A. L. Chopra, for Petitioner, M. L 


Calla, for Non-Fetitioner No. 4. l 
ORDER :— Both the revision petitions 
arise out of the judgment dated March 
18, 1976, of the learned Additional Dist- 
rict Judge No. 2, Jodhpur under which 
the learned Judge dismissed the Civit 
Miscellaneous Appeals Nos. 27/72 and 
26/72 preferred before him out of mis- 
cellaneous proceedings under O. XXXIX 
Rr. 1 and 2, C. P. € arising out of two 
suits Nos, 981/71 and 958/71, filed. by 
Manoharsingh, non-petitioner No. 1} 
(hereinafter referred to as “the plaintifi”} 
in the trial court. 
judgment, the learned Judge affirmed 
the order of the trial court issuing 2 
temporary injunction against the peti- 
tioners and others restraining them from 
taking possession of the suit property 
under any order passed in Criminal Mis- 
cellaneous Case No. 60/666 ° (of this 
Court) under S. 145, Cr. P. C. or other- 
wise +ill the decision of the suits. 
Plaintiff, firstly, filed a suit No. 258/71 in 
the court of learned Munsif against Nane 
Shah and Shankerlal, Smt. Ratandevi, 
Smt. Prembai, all legal representatives 
of one Ramkumar Garg and also against 
Kalusingh for a declaration that he is a 
tenant of Ramkumar Garg and for perma- 
ment injunction. In the suit, it was stated 
that he has been inducted: as a tenant 
by Kalusingh: general power of attorney 


holder (Mukhtiar Aam) of Ram Kumar. 


and he was not bound by the order of 
the criminal court passed in proceedings 
under S. 145, Cr. P. C. under which it 
was directed that the possession be deli- 
vered to Nane Shah and his tenants, A 
relief for permanent injunction was also 
claimed that he should not be dispos- 
sessed under the order of the criminal 
court and can only be evicted by due 
process of law. An application for tem- 
porary injunction under O. XXXIX, 
Rr. f & 2, C. P.C, was filed and an ex 
parte temporary injunction was issued 
as prayed for which later on, was con- 
firmed, As in the earlier suit filed by the 
- plaintiff, the “tenants of Nane Shah, 
namely, Chhaganlal, Smt, Ratandevi, 
Mangilal, Hazarilal, Prabhulal, who were 
ih possession as tenants at the time when 
the subject: of dispute was attached by 
the City Magistrate in proceedings un- 
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der S. 145, Cr. P. C. were not parties 
and ‘were also ordered to be given pos- 
session by this Court, the second suit 
No, 281/7} was filed by the plaintiff 
against Nane Shah and the aforesaid 
tenants and in that suit also an applica- 
tion under O. XXXIX Rr. y and 2, C.P.E. 
was filed and a temporary injunction in 
the terms stated earlier, was passed re- 
straining Nane Shah and his abevenamed 
tenants from dispossessing the plaintiff 
under the order of the criminal court. 
That order was also later on confirmed. 
Two appeals were filed and the learned 
Additional District Judge, Jedhpur, as 
already stated. earlier, affirmed the orders 
of temporary injunction issued by the 
trial court in both the suits, Two revi- 
sions have been preferred in this Court 
and as identical questions are involved, 
they are being disposed of together. 

2. The contention of the learned advo- 
cate for Nane Shah and his tenants is 
that there was an order sf the criminal 
court in proceedings ünder Section 145, 
Cr. P. C. that on the day the subject of 
the dispute was attached: Nane Shah and 
his abovenamed five tenants were in 
Possession and that the possession should 
be handed over to them. He, therefore, 


submits that in view of the aforesaid 
order both the courts have erred in 
holding that there was a prima facie 


case in favour of the plaintiff According 
to him, in arriving at a finding that there 
was a prima facie case in favour of the 
plaintiff, the lower courts below have not 
taken into consideration some material 
evidence on record and, therefore, the 
aforesaid finding of the learned courts is 
vitiated. It is also. contended that in view 
of a clear finding of the High Court 
while dropping the proceedings under 
Sec. 145, Cr. P. C. under.. order dated 
April 20, 1971, that on the day the suit 
property was attached in proceedings 
under S, 145, Cr. P. C. Nane Shah and 
his abovenamed five tenants were in 
Possession and that possession should be 
handed over to them, the learned Munsif 
could not have issued a temporary in- 
junction and a fairly good prima facie 
Case was required to grant the injunction 
in favour of the plaintiff. Mr. Calla, the 
learned counsel for the plaintiff in the 
forefront has raised a preliminary ob- 
jection that no jurisdictional illegality 
or error has been committed by the trial 
court as well as the lower appellate 
court in issuing an injunction and, there- 
fore, in revision under S, 115, °C. P. C. 
this Court has no powers. te set aside the 
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order of témporary injunction, issued in 
favour of the plaintiff, -l 


3. Before I take up the preliminary 
objection raised by Mr. Calla and the 
other submission made before me, it is 
necessary to state some relevant facts in 
brief as they, in my opinion, have a 
material bearing. They are as follows:— 


There is a land known as Chand Shah- 
Ka-Takiya situated outside Sojatigate, 
Jodhpur. Naneshah who is one of the 
petitioners in the revisions, was in 
possession of the land as owner where- 
of, On June 20, 1954, said Naneshah 
sold a portion measuring 11,112 sq. 
yards out of the aforesaid land to Ram- 
kumar Garg, who is now represented 
by non-petitioners Shankerla] and two 
others. He is said to have delivered 
possession to Ramkumar, Naneshah 
along with his wife Smt, Hafiza con- 
tinued to reside on a portion of land as 
tenant of Ramkumai and is also said 
to have instructed the other tenants 
that he has sold the land to Ramkumar 
and they should pay rent in future to 
him. But, he refused to execute ihe 
sale-deed and an endorsement to that 
effect was made by the Sub-Registrar 
as required by law. There were some 
suits filed by Ramkumar and Naneshah. 
The suit filed by Naneshah against some 
of the Tenants, was dismissed, but, one 
filed by Ramkumar against Naneshah 
for ejectment and arrears of rent (Suit 
No. 2/54) was decreed against Nane- 
shah, but the decree was ultimately set 
aside by this Court in second appeal 
and that suit is still said to be pending. 
Ramkumar is said to have sold some 
portion of land to Kalusingh, non-peti- 
tioner who was also his ‘Mukhtiar Aam’ 
for the suit property. In 1964, a dis- 
pute between Naneshah and Ramkumar 
arose over the said land and Kalusingh 
on behalf of Ramkumar instituted pro- 
ceeding under Sec. 145, Cr. P, C. in the 
court of City Magistrate. Jodhpur, 
against Naneshah and others on March 
6, 1964, and the said proceedings ter- 
minated in favour of Ramkumar on 
November 10, 1965. Possession of the 
land was handed over to Ramkumar by 
the Receiver through Kalusingh, agent 
of Ramkumar on November 11, 1965, 
and on November 15, 1965, Kalusingh 
let out on rent the suit-property to the 
-plaintiff on a monthly rent of Rs, 150/-. 
On the said land, there were also five 
shops. A revision was filed against the 
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- Order Of the City Magistrate in the court 


of Additional Sessions Judge No. 1, 
Jodhpur. An application was filed on 
behalf of the Board of Muslim Waki, 
Rajasthan, Jaipur, for ‘being impleaded 
as a party as it claimed that the sub- 
ject of the dispute in proceedings un- 
der Sec, 145. Cr. P, C. was wakf pro- 
perty, the same being mosque and 
Takia and graveyard. The application 
was allowed and the Wakf Board was 
ordered to be made a party and a re- 
commendation to this Court on a re- 
ference was made, The Wakf Board, 
who claims the property as wakf pro- 
perty, filed a suit on 18th May, 1968 in 
the court of Senior Civil Judge; Jodh- 
pur, and claimed a declaratory relief 
that the property was wakf property 
and all the defendants in the suit he 
evicted In the aforesaid suit. which is 
still pending Ramkumar, Kalusingh 
through whom the plaintiff claims, have 
also been impleaded along with others. 
In that suit, a receiver has also been 
appointed, By that time, Ramkumar had 
died and it appears that Shankerlal and 
two other legal representatives of Ram- 
kumar Garg filed an application before 
this Court that they are not interested 
to continue proceedings and in taking 
possession thereof, and therefore, the 
learned single Judge of this Court set 
aside the aforesaid order of the City 
Magistrate and ordered that the posses- 
sion of the property be handed over 
back to the persons from whom it was 
taken by the S, H, O., Police Station 
Udaimandir, There was no clear mate- 
ria] on record as to from whom posses- 
sion was taken at the time of attach- 
ment, therefore, an enquiry was ordered 
by this Court and the City Magistrate, 
Jodhpur, enquired into the matter and 
under his detailed report dated July 15, 
1968, held that on the day the subject 
of dispute was attached in proceedings 
under Sec. 145 Cr, P. C., Naneshah and 
his abovenamed tenants were in pos- 
session and property had been attach- 
ed from their possession, The report 
dated July 15, 1968, was accepted by 
the Division Bench of this Court under 
order dt, April 20, 1971 and it ordered 
that the possession be delivered to 
Naneshah and abovenamed five tenants. 
The plaintiff filed two suits, thereafter, 
for the reliefs as already stated and in 
both the suits filed an application for 
temporary injunction, which was grant- 
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ed and the appeais too were dismissed. 

4. I wil) first of all, take the .objec- 
tion of Mr. Calla that’in the facts and 
circumstances of the case, this Court 
should not interfere under Sec, 115, 
C. P.C. in exercise of its powers of re- 
vision, According to Mr. Calla, the case 
does not fall under any of the 
Cis. (a), (b) and (c) of See. 115, C. P. C. 
The courts below had jurisdiction to 
grant the temporary injunction and no 
illegality in the exercise of jurisdiction 
has been committed by the courts and 
therefore, this Court cannot interfere 
in the order passed by the 
Lower Courts, In support of his 
submission, Mr, Calla has placed 
reliance on Pandurang v. Maruti (AIR 
1666 SC 153): Hindustan Aeronautics v. 
Ajit Prasad (AIR 1973 SC 76); Delhi 
Municipality v. Suresh Chandra (AIR 
1976 SC 2621): and on Harakchand’s case 
(GLR (1970) 20 Raj 88) (FB) Mr. 
Chopra in reply, has submitted that in 
giving a finding about prima facie case 
the courts below have ignored the order 
of this Court passed in proceedings un- 
der Sec, 145, Cr. P. C. and in the pre- 
sence of the aforesaid order burden was 
on the plaintiff to show that notwithstand- 
ing that order he has qa fairly good 
prima facie case He submits that deci- 
sion of the tria] court as well as lower 
appellate court is arbitrary, perverse 
and at any rate, is not based on sound 
legal principles and, therefore this 
Court is competent to interfere in re- 
vision. In support of his submission, he 
has placed reliance on Musa vV. 
Badri Prasad (ILR 1953 Raj 257). Vel- 
lakutty v. Karihyayani (AIR 1968 Ker 
179); and on Smt, Vimla Devi y, Jang 
Bahadur (1977 Raj LW.326): (AIR 1977 
Raj 196). 


5. After having gone through the 
above referred two authorities, it can 
no doubt be said that under all the 
three clauses (a), (b) and (c) of S. 115, 


Civil P, C., there must be jurisdictional 
error committed by the courts below 
and then only a case for interference in 
revision can be made out, But, at the 
same time, if in recording a finding on 
prima facie case, the courts below have 
not taken into consideration each and 
every material brought before it, 
namely, affidavits and documents, hav- 
ing materia] bearing on such a finding 
then as held by this Court in Smt. Vimla 
Devi. v. Jang.. Bahadur. (1977 Raj LW 
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326): (AIR 1977 Raj 196), the courts 
below can be said to have committed 


jurisdictional error and can be said to 
have exercised jurisdiction either il- 
legally or with material irregularity. 


6. I wil] have an occasion to consi- 
der in detail as to whether the courts 
have considered or not considered all 
the materia] referred to earlier in re- 
cording a finding of prima facie case, 
at a later stage. For the present, suf- 
fice it to say that the entire approach 
of the courts below in a case of the 
present nature appears to be wrong. No 
doubt, the proceedings under Sec. 145, 
Crimina] Procedure Code, are in nature 
of police orders and orders made there- 
under are conterminous with the ad- 
judication of rights of the parties in 
the suit but in case, if there is an order 
in favour of one party in proceedings 
under Sec, 145. Criminal Procedure 
Code, holding that that party was in 
possession on the date of attachment, 
then in a civi]. suit the burden is on the 
plaintiff to rebut it and for that a fair- 
ly good prima facie case wil] þe re- 
quired I can do no more than to refer 
to the case of Bhinkg v. Charan Singh 
-(AIR 1959 SC 960), Their Lordships ob- 
served :— 


“The life of the said order is conter- 
minous with the passing of a decree by 
a Civil Court and the momen; the Civil 
Court makes an order of eviction, it 


displaces the order of the Criminal 
Court.” ‘ 

Their Lordships further observed. in 
para 9:— 


“The order of the Magistrate under 
Sec. 145 of the Code of Criminal Pro- 
cedure may, at best, throws the burden 
of proof on the plaintiff; but in the 
present case the question of burden of 
proof is not material, for the findings 
of the three Courts were arrivéd at on 
a consideration of the entire evidence, 
Though the learned counse] says that 
materia] evidence has been ignored by 
the Courts, he has not been able to 
point out what evidence has been ex- 
cluded.” ‘ 
Therefore, in may opinion, the courts 
below, in view of the order of the Divi- 
sion Bench of the Court dated April 


20, 1971, in proceedings 145, Cr. P. C 
under which it was held that on the 
date of the attachme::t namely. on 


March 26, 1964, Naneshah and his five 


10 Raj. 


tenants above-named, were in pos- 
session, should have kept in mind 
that burden to prove tha; the 


plaintiff has a fairly prima facie 
case was on the plaintiff. This does net 
appear to have been kept in ming by 
any of the courts below. That aparl, it 
also appears that courts below have net 
taken into consideration some import- 
ant material which was placed before 
it and therefore, the finding about prima 
facie case can be said to be vitiated as 
held in Vimladevi’s case (AIR 1977 Raj 
` 196) (supra), It will be seen that the 
learned lower appellate cour; has not 
discussed the affidavits which were fil- 
ed by the parties in the application un- 
der O. XXXIX, Rr. 1 and 2, C P.C 
It has not taken into consideration a 
detailed report dated July 15, 1968 of 
the City Magistrate recording a finding 
that on the date of attachment of the 
subject of dispute in proceedings under 
Sec. 145, Cr. P. C, ie, on March 26, 
1964, Naneshah and his five tenants 
were in possession. It has also not takem 
into consideration the certified capy of 
the order dated June 6, 1953, in D, B. 
Civi} First Appeal No. 32/58. Abdul- 
hakim and others of the Senior Civil 
Judge, Jodhpur, under which on the 
compromise entered in between Nane- 
shah defendant of that case and the 
plaintiffs representing the Muslim 
Community of Jodhpur a compromise 
was arrived at that the suit-property is 
wakf property and Naneshah had no 
right to transfer it. Though it has con- 
sidered the fact that in Civi} Suit 
No. 157/57, the suit of Ramkumar for 
eviction was decreed against Naneshah, 
it has not taken into consideration the 
fact that that judgment was ultimately 
set aside in second appeal by this Court. 
The lower appellate court has observed 
that no certified copy of the aforesaid 
order of the Division Bench has been 
filed. In  Manoharsingh v. Waneshah, 
Civi} Suit No. 26/75 (258/71), out of the 
miscellaneous proceedings of which one 
of the revisions has been filed 4 certi- 
fied copy of the Judgment dated March 
1, (sic) in S. B. Civil 
No, 428/61 was on record and it goes 
to show that the appeal was allowed 
and the case was remanded back to the 
trial court, Though it considered the 
judgment dated October 26, 1966, of the 
Senior Civil Judge, Jodhpur, (Suit 


No. 66/59) wherein it was observed that 
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notwithstanding the refusal of Nane- 
shah to get the sale deed registered as 
there was an endorsement as required 
by law with regard to the refusal of 
said Naneshah to get the sale-deed re- 
gistered, but it failed tc consider the 


observation of the appellate court 
against the aforesaid judgment, The 
aforesaid judgment of Civil] Judge, 
Jodhpur, was challenged in appeal 


which was decided by the learned Dis- 
trict Judge on May 16, 3964 (Civi Ap- 
peal No. 8/1961). The learned District 
Judge observed “it is, of course, evident 
that the sale deed had not Eeen register- 
ed, but even in spite of that, the land in 
question had been obviously transferred 
in favour of Ramkumar by Naneshah by 
asking his tenants to execute reni-notes 
in the name of the purchaser and this 
sale-deed (Ex. Afi} can at least he 
used to show the nature of 
this possession under Section 49 of 
the Registration Act. It has further cb- 
served “when the land had been trans- 
ferred in favour of Ramkumar by a 
deed of sale, though no; registered, the 


- defendant who claims te be a tevant of 


Ramkumar, can defend the suit for 
possession in view cf Sec. 53-4 of the 
Transfer of Property Act and also his 
claim for recovery of arrears of rent.” 
Thus, having failed to consider the 
above matters which they must have 


_ considered as already stated earlier, the 


finding of prima facie case is vitiated 
and it can þe said that the courts have 
exercised the jurisdiction either illegal- 
ly or with material irregularity, 

% Tt is to be seem as te whether it 
was a case in which the court should 
have granted an injunction restraining 
Naneshah and his five tenants from 
taking possession of the suit land in- 
cluding the shops under the orders of 
the Division Bench of this Court dated 
April 20, 3971. Fhe suit has not been 
filed by Ramkumar, who. as already 
stated while giving a re’surne’ of the 
facts, had died during the pendency of 
proceedings under Section 145, Criminal 


Frocedure Code, If has also net been 
filed by Kalusingh who professes to be 
‘Mukhtiyar Aam of Ramkumar. The 


plaintiff is none else but the nephew of 
Kalusingh. Ramkumar does not want his | 
rights to be decided vis-a-vis Naneshah . 
and his tenants. On the other hand 
while a reference was pending îe this 
Court im preceedings under Section 145, ' 
Crimina} Procedure Code the jegal re- 
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presentatives of said Ramkumar whe by 
then had died, gave an application that 
they do not want to prosecute the gpro- 
ceedings and do not want to get the 
_ possession of it. 
dropped. As already stated earlier, af- 
ter the City Magistrate had made an 
enquiry and submitted his report dated 
July, 15, 1968, that on the date of at- 
tachment Naneshah and his five tenants 
were in possession, this Court on April 
20, 1971, ordered that the possession be 
handed over to Naneshah and his five 
tenants an order under Section 145, Cri- 
minal Procedure Code, was passed on 
November 10, 1965, declaring the pos- 
session of Ramkumar. On November 11, 
i e, next day of the order it is not Ram- 
kumar who takes the possession, but 
Kalusingh ‘Mukhtiyaraam’ and on 
November 15, i. e., after four days in- 
ducts the plaintiff his own nephew as 2 
tenant, In the proceedings under Order 
XXXIX, Rr, 1 and 2 even an affidavit of 
Kalusingh was not filed to show that 
on March 26, 1964, when the subject of 
dispute was attached in proceedings 
under Section 145, Criminal Procedure 
Code, it was Ramkumar or his ‘Mukhti- 
yar Aam, Kalusingh who was in pos- 
session of it. To my mind, even if 
Ramkumar would have filed a suit for 
declaration of his rights in the suit land, 
which he has not filed perhaps it would 
not baye been possible to hold in the 
facts and cirewmstances of the case and 
material on record that there was a 
fairly good prima facie case and the 
burden whieh is thrown on a party, 
as a result of an order in 
favour of other party under Section 145, 
Criminal Procedure Code, had peen 
primą facie not discharged by the 
plaintiff-petitioner. , 

8. A connected question may now 
be examined It is as to what is the 
effect of an order under See. 145, Cri- 
minal Procedure Code. An order under 
Sec. 145, Criminal Procedure Code, does 
not decide title op right to possession 
of the land but expressly reserves that 


question to be decided in due 
course of law. As already stated 
earlier, the life of the said order is 


conterminous with the passing of a de- 
cree by the Civil Court and the moment 
the Civil Court makes an order of evie- 
tion, it displaces the order ef Criminal 
Court (AIR 1959 SC 960) Mr. . Calla 
learned counsel for the plaintiff, has 
placed reliance on Brojendra Kumar v. 
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Jitendra Chandra (AIR 1960 Assam 111) 
(FB); Mula v. Baburam (AIR 1960 All 
573) in support of the submissien that 
notwithstanding an order under S. 145, 
Crimina] Procedure Code, in a suit an 
injunction ean be granted by the court. 
Io Brojendrakumar’s case (supra), Full 
Bench of the Assam High Court con- 
sidered the above matter as to whetner 
under the provisions of O. XXXIX 
Rules 1 and 2, C. P. C. an injunction 
could be granted once there is an order 
under S, 145, Criminal Procedure Code. 
The facts of that case were that the 
defendant was not in actual physical 
possession on the date when procced- 
ings under Sec, 145, Criminal Procedure 
Code were started, but at the conclu- 
sion of the proceedings was deemed to 
be in possession under sub-sec, (6) of 
Sec. 145, Criminal Procedure Code (-id.) 
Their Lordships observed, "the mere 
order of the Magistrate under Sec 145, 
Criminal Procedure Code, that a purty 
may be treated to be deemed tp be in 
possession does not in any manner 
affect the jurisdiction of the Civil Court, 
if an appropriate case is made out for 
the exercise of his discretion urder 
Order XXXIX, I am confining my-elf 
to the position that the defendant Ne. 1 
or the tenant-defendant No. 4 was not 
in. possession when the proceedings un- 
der Sec, 145, Criminal Procedure Code 
were instituted and that the plaintiff re- 
mained in possession in spite of the 
order under Sec. 145, Criminal P. C. 
and was in possession on the date, an 
application under O. XXXIX of ‘he 
Cc. P. C. was made.” The Following ob- 
servations. are worthy of being quoted: 

“I concede that where an order under 
Section 145 has been passed to the 
effect that the defendant to the suit was 
found in actual physica] possession of 
the land, the question of granting an 
injunction restraining the defendant 
from interfering with the possession of 
the plaintiff would not arise, It is only 
im cases where an order is passed under 
Section 145 (4), Proviso 2, that the ques- 
tion of protecting the rights of the plain- 
ti until the decision of the suit arises, 
by issue of an injunction restraining the 
defendants from interfering with the 
plaintiff's possession,” 


Their Lordships overruled the earlier 
decision of the their Court (AIR 1955 
Assam 156). In Mula v, Baburam (AIR 
1960 All 573) (supra), the facts were 
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that notwithstanding the attachment of 
the subject of dispute in proceedings 
under Sec. 145, Criminal] P, C. the 
plaintiffs were permitted to cultivate 
the land in dispute for the Kharif 
Season of 1951 in consideration of pay- 
ment of Rs. 1,000/- to the court. The 
order under = sub-sec. (4) of Sec. 145, 
Crimina] Procedure Code, holding that 
the defendant appellants were in pos- 
session was passed on Dec. 11, 1951.” 


9. To my mind, none of the two 
cases relied on by Mr. Calla, learned 
advocate for the plaintiff is of any 
help to the plaintiff. In the aforesaid 
case of the Full Bench of Assam High 
Court, it has been clearly observed that 
a distinction has to be made in cases 
where the Magistrate holds under §. 145 
that a party was in actual physical 
possession of the property on the. date 
of the proceedings and those where the 
party is deemed to be in possession. In 
the former case, there is no prima facie 
case for issue of an injunction whiie in 
the later case a proper case was rnade 
out and injunction can be issued, I will 
make a reference to Kaliprasad Das 
v, Gadadhar (1977-44 Cut LT 113) : 
(AIR 1978 Orissa 8). In that case, though 
their Lordships were dealing with the 
amendment to Order XXXIX, R. 1, 
C.P.C. made by that Court, it was held 
that in suitable cases a Civil Court 
would have jurisdiction to make proper 
arrangements for preserving the proper- 
ty, In that case also, there was a clear 
finding of the Magistrate that the third 
defendant was in possession within 60 
days before the date of the preliminary 
order and the plaintiff dispossesseq him 
during that period and accordingly the 
Mag'strate directed that the said defen- 
dant should be put in possession and 
the possession should not be disturbed 
until he was evicted in due course of 
law. 


10. After having dealt with the auth- 
orities referred to above. I am of the 
opinion that in a case where a party 
was in actual physica] possession on the 
date when the proceedings under Sec~ 
tion 145 had started, and in proceedings 
under S. 145, Cr, P.C., it is ultimately 
held so, then though’ civil court will have 
‘jurisdiction to issue an injunction if 
proper case will bë made out, but a 
fairly good prirja facie case should be 
made out -to discharge the purden which 
‘the plaintiff has upon’ him as a result 
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of the order of the Magistrate in fav- 
our of the other party. If it were not se 
even party out of possession may create’ 
a dispute as envisaged under S, 145 (1), 
Criminal P. C. dispossess the party in 
actual possession, and once 
taken possession under the orders of 
the Magistrate under Sec. 145 will get 
an injunction even if the order of the 


Magistrate is reversed by the High 
Court, 
11. In the instant case, the Magis- 


trate attached the subject of dispute on 
March 26, 1964. He decided the pro- 
ceedings on November 10, 1965; deliver- 
ed the possession on November 11, 1965 
to Kalusingh ‘Mukatiyar Aam’ of Ram- 
kumar and Kalusingh inducted the 
plaintiff his nephew as a tenant, The 
City Magistrate under the order of this 
Court made an enquiry and in his re- 
port, dated July 15, 1968, clearly neld 
that on the date of attachment, namely, 
March 26, 1964, Naneshah and his five 
tenants were in possession, This Court 
on April 20, 1971, ordered that Nane- 
shah and his five tenants were in pos- 
session and the possession should be 
delivered to them, As already stated ear- 
lier, the suit is not by Ramkumar for 
declaration of title, Ramkumar has died 
and it is the plaintiff who wants decla- 
ration of rights as a tenant, the rights 
which were created after the order of 
the Court under Sec. 145, Cr. P. © 
which order has been set aside by this 
Court, I am therefore, of the opinion 
that the courts have erred in holding 
that the plaintiff has a prima facie gase., 
The result of an injunction will be that 
those tenants of Naneshah who were in 
actual physical possession on March, 26, 
1964, the day, on which the suit pro- 
perty was attached will not be abie to 
take possession of the shop, It is no- 
where the case of the plaintiff that Nane- 
shah and his tenants were not in posses- 
sion on March 26, 1964, or that on that 
day they dispossessed Ramkumar or his 
‘Mukhtiyar Aaw’ Kalusingh, This, courts 
below in the exercise of their jurisdic- 
tion acted either illegally or with mate- 
ria] irregularity in holding that Ihe 
plaintiff had a prima a facie case and 
erred in issuing an injunction in his 
favour. 


12. I will therefore, allow both: the 
revision petitions: set aside the judg- 
ment dated. March 18- 1976;-o0f the Ad» 
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ditional] District Judge No.. 2, Jodhpur, 
as wel] .as the orders of the trial court, 
issuing an injunction. In both the suits, 
the applications of the plaintiff for an 
injunction stands dismissed, I will leave 
the parties to bear their own costs. 
Revision petitions allowed. 


AIR 1983 RAJASTHAN 13 - 
(JAIPUR BENCH) 
GUMAN MAL LODHA, J. 

Balu and others, Appellants v. Birda and 
others, Respondents. 

Second Appeal No. 88 of 1971, D/- 18-3- 
1982. % 

(A) Rajasthan Tenancy Act (3 of 1955), 
S. 42, Proviso — Expression ‘Transfert — 
Meaning — Expression ‘transfer’ used in 
S. 42 Proviso of the Act should be construed 
to include all direct and indirect methods of 
transferring property — Compromise be- 
tween Scheduled Caste and Non-Scheduled 
Caste persons in a dispute over land would 
he hit by S. 42 Proviso. (Words and Phrases 
— Word “transfer’). 

The word ‘transfer’ used in the proviso 
to Section 42 should be treated as compre- 
hensive and even if an agricultural land in 
Khatedari of Scheduled Caste and Scheduled 
Tribe is given to Non-Scheduled Caste, Non- 
Scheduled Tribe, by a compromise in a suit, 
then also it would come within the mischief 
of prohibited transfer under S. 42 of the 
Rajasthan Tenancy Act. Even a contested 
decree resulting in transfer would be covered 
by the protective umbrella of S. 42 of the 
Act. (Paras 20, 18) 

In the instant case in first appeal, against 
order of dismissal of suit for setting aside 
decrees passed by Assistant Collector on the 
basis of compromises filed by the parties, as 
they were obtained by fraud, the plaintiff- 
appellant sought to amend the plaint on the 
ground that the compromises were entered 
into between’ Scheduled Caste and Non- 
Scheduled Caste persons and therefore they 
are violative of S. 42 of the Rajasthan 
Tenancy Act and the amendment was reject- 
ed by the first appellate Court. In second 
appeal, 

Held that since the word. ‘transfer’ used in 
S. 42 Proviso has a very wide meaning the 
amendment ought to be allowed. . 

l ' ` (Paras 22, 24) 


*Against decree and judgment of R. L. 
Barmera, Addl. Dist. J., Sikar, D/- 8-9- 
1970. f 
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(B) Civil P. C. (5 of 1908), S. 100 — Plain- 
tiff whether Khateđar or not — Is a ques- 
tion of fact — Court in Second Appeal can- 
not decide. (Para 22) 

Hanuman Chowdhary, for Appellants; 
N. L. Tibrewal and Y. C. Sharma, for Re 
spondents. - 

JUDGMENT :— Can : the protective 
umbrella of S. 42, Rajasthan Tenancy Act, 
aimed to implement the socio-economic up- 
lift of Scheduled Castes, Scheduled Tribes, 
by prohibiting transfer of land by them, so 
that they retain land, be nullified and set at 
naught by ingenious legal trickery of affluent 
and resourceful segment of society by ob- 
taining compromise decrees, surrendering 
the land to Non-Scheduled Caste? When a 


‘landless tiller Harijan or Girijan again be- 


comes landless by compromise, would the 
law permit such economic suicide by Hari 
jans, against legislative intent of Section 42, 
is the pivot of debate in this Harijan’s liti- 
gations. 

2. And now the traditional narration of 
facts. 

3. This is plaintiffs’ second appeal after 
making attempt to get a decree in two lower 
Courts. 

4. The plaintiffs are Harijans and there- 
fore, members of Scheduled Caste in’ Rajas- 
than. The plaintiffs are Khatedars of some 
agricultural land. There is a chequered his- 
tory of the case in which in an earlier liti- 
gation a decree was passed by which the 
plaintiffs were deprived of some land in 
Khasra No. 69 on the basis of some com- 
promise. 

5. In order to understand the case ina 
little details, it would be better to mention 
the facts in details as mentioned by the first 
appellate Court, which are as under :— 


The plaintiff’s case is that there is a Kothi 
Bhan Singh in village Jalpali. There is a 
well on this land and its number 
is 70. The land jis split in two 
parts and their numbers are 69 and 
71 each measuring 7 bighas and one biswa. 
The land Khasra No. 69 is called ‘Uguna 
Pana’ and land No. 71 is called ‘Athoona 
Pana’. Between the parties there were pro- 
ceedings under S. 145, Cr. P. C. in the Court 
of S. D. M. Neem Ka Thana. On lith July, 
1956 the learned S. D. M. attached the land 
under Sec. 146, Cr. P. C., and directed the 
parties to get their rights decided by a. com- 
petent: Court. On lith Aug., 1957 Birda 
defendant No. 1 filed a suit in the Court of 
Assistant Collector, Neem Ka Thana for de- 
claration about Khasra No. .71. Another 


suit was brought by the plaintiff for declara- 
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tion of Khasra No. 69 ia the said Court. 
Qn the application of the parties both the 
suits were consolidated. The suit by the 
present plaintiff was against Birda, Sheobux 
and Nand Singh.. Since Sukhsingh and 
Narainsingh were the Khatedar they were 
made pro forma defendants. The suit by 
Birda was against Sukhsingh etc. During 
the proceedings of these suits which were 
consolidated on 4th Aug., 1958 a compro- 
mise was arrived at between the plaintif 
and defendants Nos. i, 2 and 3 at Sbri- 
madhopur. As per the compromise the 
plaintif was given two bighas 7 biswas of 
land in both these Khasras and in these 
terms the compremise was filed in the Court. 
ïn the suit filed by the plaintiff the compro- 
mise was filed but in the case filed by Bitda 
the compromise was filed but Birda did not 
put his thumb impression on it. This fact 
was kept concealed from the oplaintiff’s 
Am Mukhtar and the Mukhatra was told 
that the compromise is in terms of the set- 
tement arrived at between the parties and 
it is on behalf of Birda also. On 28th Aug., 
1958 Birda filed another 
cording to which Birda was given two bighas 
and 7 biswas of land and the rest was given 
to Nand Singh. 


The plaintif came to know of this mis- 
chief by the.defendant Birda when the Gir- 
dawar of Tehsil Shrimadhopur on 27th Sept., 
1959 came there and handed oyer the pos- 
session of two bighas and 7 biswas of land 
dn which the plaintifs crop was standing to 
the defendant. Later on the plaintiff went 
to Tehsil, inspected the file and came to 
know about the fraud played by the defen- 
dant on him. He also averred that due to 
this handing ever possession to the defen- 
dant of the land ke sustained a loss of 
Rs. 200/-. He, therefore, prayed that both 
the decrees given on the basis of the com- 
bromise in the case filed by the plaintiff and 
defendant, Birda be set aside, as they were 
obtained by fraud. He also prayed that it 
be declared that the decrees are not binding 
on him, that he be declared the Khatedar 
Kashtkar of two bighas and 7 biswas of 
Khasra No. 71 and that he be put in posses- 
sion of it, that he be awarded damages at 
the rate of Rs. 138/- per annum for the loss 
of the crops. In the alternative, he pleaded 
that he be declared the full-fledged Khatedar 
Kashtkar of the whole of Khasra No. 69. 


6 Defendants Nos. 1, 2 and 3 out in 
their written statements. ft. was admitted 
that there were proceedings under See. 145 
pertaining to these lands and that. the jands 
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were attached and the parties were directed 
to get their right decided by the competent 
Civil Court. They also averred that the suits 
were consolidated on the application of Sheo 
Buxa, that a legal compromise was arrived 
at between the plaintiff and Sheo Buxa and 
the suit against Birda was withdrawn. No 
compromise was arrived at Shrimadhopur. 
Whatever compromise was entered into be- 
tween the parties it was produced in the 
Court. No facts were withheld from the plain- 
tif or his Am Mukhtar. At the time of the 
compromise the lands were- in ‘possession of 
the Receiver and no possession was given to 
the plaintiff and as such the plaintiff is not 
entitled to any damages, The plaintiff has not 
put in- proper court-fees; - Government of 
Rajasthan is a necessary party; the- suit is 


. time-barred. 


‘7. Rest of the defendants did not contest 
the: suit. Following issues were framed :— 


1. Whether on the request of the parties 
on 10th March, 1958 both the suits pending 
in the Court of Asstt. Collector, Neem Ka 
Thana were consolidated? (PIG, 


2. Whether in both the suits, the dispute 
was between Murli, Birda, Sheo Bux, Nand- 
singh and that Sukh Singh and Narain Singh 
were made pro forma defendants being the 
owners of the land and what is its effect on 
the suit? (B. O. PIF.) 

: 3. Whether previously Murli plaintif was 
cultivating whole of Khasra No. 69 and was 
entitled to it? (B. O. pif) i 

4. Whether during the proceedings of 
these suits on 4-8-58 there was a compromise 
between Murli and defendants Nos. 1, 2, 3 
at Shrimadhopur and that according to it 
the plaintif was given two bighas and 7 bis- 
was pf land in both Khasra Nos. 69 and 71 
and that it was agreed that the compromise 
would be produced in’ the Court to this 
effect ? (B. O. plf.) i 

5. Whether as per terms of the compro- 
mise the plaintiff filed his compromise in the 
suit titled ‘Murli y. Birda’ and that in the 
suit titled ‘Birda v. Sukhsingh etc.’ the com- 
promise was filed which did not bear Birda’s 
thumb impression which fact was withheld 
from the plaintiffs Am Mukhtar Balu? 

6. Whether in suit Birda v, Sukhsingh, de- 
fendant Birda put in a compromise on 
28th Aug., 1958 and played fraud with the 
plaintif as detailed in para No. 10 of the 
plaint and did not allow the plaintiff to. have 
knowledge about it? (B. O. pi.) 

7. Whether the decrees dated 19th Aug., 
1958 and 28th Aug., 1958 were obtaired 
from the Court of Asstt.: Collector, Neem 
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Ka Thana by fraud and,- therefore, illegal, 
void and inoperative and that the plaintiff is 
not bound by them? (B. O. piff.) 

8. Whether the plaintiff is entitled to pos- 
session of Khasra No. 71 and entitled to 
mesne profits of Rs. 200/- per Sialu harvest 
right from Samvat 2016 till the day of pos- 
session and damages at the tate of Rs. 138) 
per harvest? (B. O. plf.) 

9. Whether the Govt. of Rajasthan is se- 
cessary party ? 

10. Whether the court-fee filed by the 
plaintiff. is deficit? (B. O. pifi.) 

11. Whether the suit is within limitation? 
(PIF) 

12. Whether the suit is bad for misjoinder 
‘of parties? (B. O. Defts.) 

13. Relief? 

8. Issue No. 10 was decided on 24th May, 
1965 and the plaintiff was ordered to pay 
Rs. 72.75 as deficit court-fees and the plain- 
tiff complied with it. After ‘recording the 
evidence of the parties the plaintiffs suit was 
dismissed against which the appeal was pre- 
ferred. 

9. The appeal was ako dismissed. 

10. In appeal, an amendment was sought 
on the ground that the compromises were 
entered into between Scheduled Caste and 
Non-Scheduled Caste persons and therefore, 
they are violative of S..42 of the Rajasthan 
Tenancy Act. 

11. Section 42 of the Rajasthan Tenancy 
Act reads as under :— 

“42. General restrictions on sale, gift and 
bequest —. The sale, gift or bequest by a 
Khatedar tenant of his interest in the whole 
or part of his holding shall be void, if: 

(a) it is not of a survey number except 
when the area of the survey number so sold, 
gifted or bequeathed is in excess of the mini- 
mum area prescribed for the purpose of sub- 
section (1) of S. 53 in which case also the 
area not transferred shall not be. fragment. 

Provided that this restriction shall not 
apply if the area so transferred becomes 
merged into a contiguous survey number. 

Provided further that this restriction shall 

not apply if the sale, gift or bequest is of the 
entire interest of a tenant in the survey num- 
ber; ` 

Provided also that the’ State Government 
or any authority or officer empowered by 
the State Government in this behalf, may 
exempt by general or special order and sub- 
ject to such conditions as may be specified, 
the sale, gift:or bequest for’ industrial résix 
dential or commercial _ Burpeses, from these 
restrictions. `` EPA 
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{b) such sale, gift'or bequest is by a mem- 
ber of a Scheduled Caste in favour of a 
person who is net a member of the Sche- 
duled Caste, or by a member of a Scheduled 
‘Tribe in favour of a -person who is not a 
member of the Scheduled Tribe.” 


32. The first appellate Court was of the 
view that the application for amendment 
cannot be allowed because plaintiffs surren- 
dered their right im Khasra No. 69, which 
cannot be treated as. sale of bequest and- 
therefore, such a plea cannot be taken. 

13. Before this Court, several arguments 
were made, which centred around the ques- 
tion, whether the plaint should’ have been 
allowed to be amended. Mr. Hanuman 
Choudhary, learned counsel for the appellant 
pointed out that so far as Khasra No. 69 is 
concerned, the plaintiff was the Khatedar 
and there was a specific prehibition: for trans- 
fer of this land, according to earlier provi- 
sions of Rajasthan Tenancy Act (S. 42 and: 
its proviso). The proviso te Section 42, as 
it existed from 22nd: Sept.,. #956, reads as 
under :— an 

“Provided that ne Khatedar tenant being 
a member of the. Scheduled Caste or Sche- 
duled Tribe, shall se transfer his interest in 
the whole or a part of his holding to any 
person who is not a member of the Sche- 
duled' Caste or Scheduled Tribe.” 


14. The question’ which comes for con- 
sideration is whether by virtue of compro- 
mise, when a party concedes to a particular 
position, the result of which is that the agri- 
cultura! land, which - is alleged to be in 
Khatedari of that party is given te the other 
party, who is Non-Scheduled Caste, it tant- 
amounts to ‘transfer’ for the purposes of 
Section 42 of the Rajasthan Tenancy Act. 

15. ' Undoubtedly, there is no dispute 
that the plaintiffs belonged io Scheduled 
Caste and the defendant-respondent are of 
Non-Scheduled Caste. Obviously, therefore, 
if there bad- been -a transfer, as contempated 
by S. 42, it was void and cannot be made 
effective, ` 

16. The question which still arises is whe 
ther such a transfer amounts to sell, bequest, 
gift or other conveyance of property as con. 
templated by. the transfer of Preperty Act.’ 

47. In my opinion, the ‘provisions of Sec- 
tion’ 42. have been enacted for prohibiting 
transfer of agricultural land from Scheduled 
Caste to Non-Scheduled Caste, on the ground 
that Scheduled Caste and Scheduled Tribe 
are the weaker sections of society and if pro- 
tection is not given the othef affluent mem- 
bers of society ‘would exploit them: This is 





16 Raj. M. C. Khandelwal v. Chairman, 
a socio-economic legislation to ameliorate 
the ‘condition of downtrodden, depressed and 
suppressed segments of society, who are 
weaker financially, economically, socially and 
also in education. 


18. It is, therefore, necessary that broad 
liberal interpretation should be given to the 
word, ‘transfer’ used~in this proviso and all 
direct or indirect methods of transferring 
property should be considered to be hit by 
the prohibition, contained in S. 42. In that 
context and background, the sale or bequest 
would be void. 

19. The parties manipulate compromise in, 
civil suits and revenue suits and both the 
parties want to change the property from 
one person to other person. Can it not be 
said that it was a transfer for the purpose 
of S. 42, as surrender can only be made 
ujs. 55 of the Rajasthan Tenancy Act? 

20. Broadly speaking, I am of the opin- 
ion that the word, ‘transfer’ used in the pro- 
viso to S. 42 should be treated as compre- 
hensive and even if an agricultural land in 
Khatedari of Scheduled Caste and Scheduled 
Tribe is given to Non-Scheduled Caste, 
Non-Scheduled Tribe, by a compromise in a 
suit, then also it would come within the mis- 
chief of prohibited transfer under Section 42 
of the Rajasthan Tenancy Act. Even a 
contested decree resulting in transfer would 
be covered by the protective umbrella of 
S. 42 of the Act. 


21. What precisely happened in this case 
would still involve complicated questions of 
fact requiring evidence as Mr. Tibrewal sub- 
mits that the plaintiff was not Khatedar at 
all and the appellant’s counsel Shri Hanu- 
man Choudhary submits that Khatedari 


tights were with the plaintiff for Khasra 
No. 69. 

22. Sitting in second appeal, I cannot 
decide this controversy, more so because 


both the parties had no opportunity to lead 
evidence on this vital aspect of the case. It 
would. therefore, be in the interest of justice 
to accept the prayer for amendment in the 
first appellate Court and permit the plaintiff 
to amend the plaint as prayed, by taking 
the ground that the compromise was a trans- 
fer and this transfer was violative to Sec. 42 
of the Rajasthan Tenancy Act. 


23. The plaintiffs are permitted to take 
this ground in the plaint by amendment of 
the plaint and the defendants would be at 
liberty to file written statements. Both the 
parties then shali lead evidence after fram- 
ing issues and then the case wili be decided 
afresh by the trial Court. 


Secondary Education Board ALR. 


.24. In view of the above, findings of 
both lower Courts are set aside and the case 
is sent back to the trial Court with direction 
that he will allow the plaintiffs to amend 
the plaint as per their application before the 
first appellate Court to take the ground that 
the decrees passed on the basis of compro- 
mise were: yiolative of S. 42 of the Rajas- 
than Tenancy Act. 

25. After the plaint is amended the de- 
fendant should be allowed opportunity to 
‘file written statement and take all legal ob- 
jections. Both parties will be further allow- 
ed to lead evidence on this issue as well as 
the othet issues which were framed in the 
case, since the case is being remanded. 
After recording the evidence and hearing. 
the parties the trial Court would decide the 
case afresh. 

26. Since the appellants are members of 
Scheduled Caste and they are poor Harijans, 
no costs are allowed to the defendants for 
this amendment. The parties would bear 
their own costs of this appeal, as well as in 
the first appellate Court. 

27. The appeal is, therefore, accepted as 
indicated above. : 

Appeal allowed. 


AIR 1983 RAJASTHAN 16 
(JAIPUR BENCH) 
G. M. LODHA, J. 


M. C. Khandelwal, Petitioner v. Chairman, 
Board of Secondary Education and others, 
Respondents. 

Civil Writ Petn. No. 947 of 1982, Dj/- 
15-7-1982. 

Constitution of India, Art. 226 — Absence 
of statutory provision for revaluation of 
answer books — No inherent right to student 
for revaluation — Court in writ jurisdiction 
cannot issue a writ against the Board direct- 


ing enforcement of such non-existent right. 
AIR 1981 Bom 126, Dist. (@ara 5) . 
Cases Referred: Chronological Paras 
AIR 1981 Bom 126 2 
Paras Kuhad, for Petitioner, 
ORDER :— This is a student’s writ peti- 


tion who has appeared in the Higher Secon- 
dary Examination in the year 1982 in Science 
group. Hehas been awarded an aggregate of 
80% and 86% marks in optional subjects but 
he expected to secure 95% marks, He, there- | 
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A. M. BHATTACHARJEE, J. AIR 1945 Cal 283 i k 
Ram Chandra Verma, Petitioner v. Man- A a ee ie ; sò f 
mal Singhi and. another, Respondents. é 


Civil Revn. No. 7 of 1982, D/- 10-9-1982. 


Civil P. C. (5 of 1298), O. 21, Rr. 35, 97° 


— Execution of decree for delivery of im- 
movable property — Person in possession of 
property not party to decree preferring ob- 
jection by fing application that he is not 
bound by decree — Executing Court with- 
out holding objector to be bound by decree 
cannot reject application. 

Where in the course of the execution of 
a decree for the delivery of any immovable 
property, a person in possession of the pro- 
perty, who was not a party to the decree, 
preferred an objection to the execution of 
- the decree by filing an application that he 
was not bound by the decree, the executing 
Court, without holding the person to be 
bound by the decree, could not reject the 
application as not maintainable under the 
law and order the execution to proceed. 
The executing Court should have stayed its 
hands in the matter leaving it to the decree- 
holder to proceed under R. 97 or in such 
other manner as he might have thought fit. 
Case law discussed. (Paras 11, 12, 13) 


Cases Referred: Chronological Paras 


AIR 1981 Sikkim 9 4 
AIR 1977 Delhi-45 10 
AIR 1974 Madh Pra 26 9, 10 
AIR 1969 SC 316 4 


AIR 1962 Assam 150 8 
AIR 1955 SC 425 3, 4 
AIR 1953 SC 73 4 
JZ/3Z/E346/82/PGS/LGC-H 

1983 Sikkim/l I G—42 


N. B. Kharga with A. Moulik, for Peti- 
tioner; S. R. Sarkar with N. K. P. Saraf 
(for No. 1) and R. K. Aggarwala with Mrs. 
Manju Sharma (for No. 2), for Respondents. 


ORDER :— If in the course of the execu» 


‘tion of a decree for the delivery of any im- 


movable property, a person in possession of 
the property, who is not a party to the 
decree, prefers an objection on the allegation 
that he is not bound by the decree, can the 
executing Court reject the application on the 
ground that such an application is not main- 
tainable and continue to proceed with the 
execution? This is the question involved 
in this revision which shall succeed if the 
answer to the question is in the - negative, 
while an affirmative answer would entail its 
dismissal. 


2. The answer to this question would 
depend on a proper construction of the rels 
evant Rules contained in O. XXI of the 
Civil P. C. relating to the execution of 
decrees for the delivery of any immovable 
property. It may be noted that the Code of 
Civil Procedure, which. is followed in Sikkim, 
is the Code as it stood on the 26th April, 
1975 when Sikkim was incorporated in the 
Union of India as a component 
Rule .35 (1) provides that where a decree is 
for the delivery of any immovable property, 
possession thereof shall be delivered to tho 
party to whom it has been adjudged or to 
such person as he may appoint to receive 
delivery on his behalf, and, if necessary, by 
removing any person ‘bound by the decree , 





State. ` 
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who refuses to vacate the property. Rule 97 
(1) provides that when the holder of a 
decree for the possession of any immovable 
property is resisted or obstructed by any 
person in obtaining possession of the pro- 


perty, he may make an application to the- 


Court complaining of such resistance or ob- 
struction,.and on such an application being 
made, the Court is required to investigate 
the matter under R. 97 (2). Rule 98 pro- 
vides that where the Court is satisfied that 
the resistance or obstruction was occasioned 
without just cause by the judgment-debtor 
or by some person at his instigation, it shall 
direct that the decree-holder be put into 
possession of the property and if the latter 
is still resisted or obstructed, the Court may 
order the judgment-debtor or ‘such person 
acting at his instigation and causing such 
resistance or obstruction to be detained in 
civil prison. Rule 99 provides that if the 
Court is satisfied that the resistance or ob- 
struction was occasioned by any person 


other than the judgment-debtor and that he . 


claims in good faith to be in possession of 
the property on his own account or on ac- 
count of some person other than the judg» 
ment-debtor, the Court shall dismiss the ap- 
plication filed by the decree-holder under 
R. 97. Rule 100 provides that if in execu- 
tion of a decree for the delivery of posses- 
sion of any immovable property, any person 
other than the judgment-debtor is dispossess- 
ed, such person may make an application to 
the Court complaining of such dispossession 
and on such an application being made, the 
Court is required to investigate the matter 
under R. 100 (2), and R. 101 provides that 
where the Court is satisfied that such person 
was in possession of the property on his own 
account or on account of some person other 
than the judgment-debtor, the Court shall 
direct that such person be put into posses- 
sion of the property. Ex facie, therefore, 
these Rules envisage application by a decree- 
holder only when he is resisted or obstruct- 
ed in obtaining possession of the property 
and by any person other than judgment- 
debtor only when such person is dispossessed 
of the property. There appears to be no 
express provision providing for any applica- 
tion to the executing Court by a person 
other than the judgment-debtor unless he is 
dispossessed by the decree-holder. ` The 
absence of any such provision led the ex- 
ecuting Court to reject the application of 
the revision/petitioner as the executing Court 
did not find the application to be one under 
Section 47 between the parties and their re- 
presentatives and did not find any other 
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express provision to enable it to entertain 
the application of the present nature by a 
third party. 

3. The absence of an express provision 
enabling a party to move the Court cannot 
invariably indicate the absence of the right 
todo so. If law grants a right, the right to 
move the Court to enforce that right must 
be implied. Otherwise a party is to be re- 
garded to have no right to apply for, say, 
stay under Sec. 10 or for revision under 
Section 115 of the Civil P. C. or, say, for 
bail or for an order under S. 144, Criminal 
P. C., as there exists no provision in those 
Codes expressly providing for such applica- 
tion. But this would be against one of the 
most elementary principles of law and justice 
enshrined in the maxim “Ubi Jus, Ibi Reme- 
dium”. As observed by Vivian Bose, J., in 
the decision of the Supreme Court in San- 
gram Singh v. Election Tribunal (AIR 1955 
SC 425 at 429), “there must be ever present 
to the mind the fact that our laws of proces 
dure are grounded on a principle of natural 
justice which requires that men should not 
be condemned unheard, that decisions should 
not be reached behind their backs, that pro-« 
ceedings that affect their lives and property 
should not continue in their absence and 
they should not be precluded from parti- 
cipating in them”, and that “our laws of 
procedure should be construed, wherever 
that is reasonably possible, in the light of 
that principle”. 

4. Now, as already noted, R. 35 (1) com- 
mands delivery of a possession to the decree- 
holder to be effected, if necessary, by re- 
moving “any person bound by the decree 
who refuses to vacate the property”. The 
expression “any person bound by the decree” 
does not mean those persons only who were 
parties to the suit and are parties to the 
decree, but would also include persons who 
were and are not such parties. For example, 
as pointed out by the Supreme Court in 
Messrs. Importers and Manufacturers Ltd. 
v. Pheroze Framroze (AIR 1953 SC 73 at 
75), a decree for possession passed against 
a tenant in a suit for ejectment is binding 
on a person claiming title under or through 
that tenant and is executable against such 
person, whether or not he was or was not 
party to the suit. Again, as pointed out by 
the Privy Council (Gus Narayan v. Sheo Lal, 
AIR: 1918 PC 140) and also by the Supreme 
Court (Ragho Prasad v. Krishna, AIR 1969 
SC 316), a real owner is a “person bound 
by the decree” obtained against the benami- 
dar, even though the former was not a party 
to the suit or the decree. A decision as to- 
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whether a person, not a party to the decree, 
is yet a “person bound by the decree” can- 
not be arrived at by a mere look at the 
decree but requires judicial considera*ion 
and, therefore, if a person who 
party to the decree but who is in possession 
of the property decreed and whose posses- 
sion is likely to be adversely affected by the 
threatened execution, contends that he is not 
bound by the decree, natural justice would 
inevitably require that he must be heard be- 
fore proceeding with the execution likely to 
- affect him prejudicially. As already noted, 
Rule 35 (1) contemplates opposition to the 
delivery of possession by a person “who re- 
fuses to vacate the property” and it woula 
be against all principles of natural justice 
to smother all opposition and refusal by a 
person claiming bona fide not to be bound 
by the decree under execution, without giv- 
ing him a reasonable opportunity of being 
heard. As pointed out by this Court in 
Gajinder Singh v. Union of India (AIR 1981 
Sikkim 9 at 13), statutory provisions, which 
are capable of being construed in two ways, 
one conforming with and the other conflict- 
ing with, the principles of natural justice, 
the Court must accept the construction which 
will be in consonance with such principles, 
unless their operation is ruled out expressly 
or by irresistible implication. As already 
noted, the mandate of the Supreme Court 
in Sangram Singh’s case (AIR 1955 SC 425 
at 429) (supra), is also to the same effect, 
namely, “our laws of procedure should be 
construed, wherever that is reasonably pos- 
sible, in the light of that principle”. 
(Emphasis supplied.) 
5. Mr. Sarkar, the learned Advocate ap- 
pearing for the respondent/decree-holder, en« 
deavoured to urge that since Rule 97 ex- 
pressly contemplates resistance or obstruction 
to the delivery of possession by a party not 
bound by the decree and since that rule ex- 
pressly provides for an application by the 


decree-holder to the Court for investigating - 


the matter where the person resisting or ob- 
structing would get reasonable opportunity 
of being heard, R. 35, which ex facie does 
not provide for any application by or hear- 
ing to such a party, does not require to be 
construed to cover such application and 
hearing, by superadding the principles of 
natural justice thereto. But that would then 
mean that a party in possession, even though 
he is not bound by the decree, cannot take 
the shelter of law to prevent execution of a 
decree, but must allow the execution to 
proceed and then to take the law in his hands 
to resist op obstruct the delivery of posses- 


ra 
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sion with all the attending risks of breach 
of the peace, riot or other lawlessness. I 
think 1 should be inclined to accept that 
construction of R. 35 which would promote 
law and order in preference to the one which 
might create law and order problem. . 


6. But as already indicated, the main rea- 
son for which I am inclined to construe 
Rule 35 so as to permit any person in pos- 
session claiming not to be bound by the 
decree to apply for the determination of 
that claim, is that such a construction would 
make the rule more reasonable and conso- 
nant with the principles of natural justice. 
I cannot persuade myself to think that even 
though the main purpose of R. 35 is to put 
the decree-holder in possession of the pro 
perty by removing, if necessary, all persons 
bound by such decree, a person in .posses- 
sion of the property and claiming in good 
faith not to be bound by the decree, must 
be denied a hearing and be driven either to 
resist and obstruct the delivery of possession 
by whatever means he can or to a regular 
suit. I would not like to have any doubt 
that after the decree is put into execution 
under which a person bound by the decree 
can be physically removed, a person in pos» 
session of the property and claiming bona 
fide not to be bound by the decree has a 
right to be heard and to have it decided as 
to whether he is bound by the decree before 
ne is compelled to resist or obstruct tne 
delivery of possession or ‘to file a regular 
suit. And if he has such q right under the 
law, then his right to file an application for 
lbe exercise of that right cannot but be im- 
plied as a matter of course, whether under 
Section 151, Civil P. C. or otherwise. 

7. In the Division Bench decision of the 
Calcutta High Court in Sheikh Yusuf v. 
Jyotish Chandra (AIR 1932 Cal 241), a,per- 
son in possession of the property and claim- 
ing not to be bound by a decree of eject- 
ment against his lessor “made an application 
under S. 151, Civil P. €., in which he urged 
that he could not be affected in execution 
of the decree against his lessor but that the 
proper procedure to be followed by the 
decree-holder was under O. XXI, R. 97, Civil 
P. C.”. The executing Court on such an 
application proceeded to determine the ques- 
tion as to whether the petitioner could be 
ejected in execution of the decree against 
his lessor or whether it was incumbent on 
the decree-holder to proceed under O. XXI, 
R. 97, and after considering the facts of 
the case and the law, the executing Court 
held that as the petitioner was a sub-tenant 
under the judgment-debtor, he was bound 
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R. 35 and ordered that the decree-holder be 
delivered khas possession in execution of the 
decree and this course was upheld by the 
High Court in revision. This decision is, 
therefore, a clear authority for the proposi- 
tion that a person in possession of the pro- 
perty and claiming in good faith not to be 
bound by the decree can approach the ex- 
ecuting Court by an application for the 
determination of the question as to whether 
he is bound by the decree and, that is what 
has precisely been done by the revision peti- 
tioner in this, case. As the executing Court 
has pointed out in the impugned order, it 
was urged before it by the revision petitioner 
that his application may be treated as one 
under S. 151, Civil P. C., whereunder the 
application in the Calcutta case cited was 
also filed. This Division Bench decision in 
Sheikh Yusuf v. Jyotish Chandra (supra) has 
been referred to with approval in a later 
Division Bench decision of the same High 
Court in Sailendra Nath v. Bijanlal (AIR 
1945 Cal 283) and both these decisions appear 
to have been noted with approval by the 
Supreme Court in Jagatguru Gurushidda- 
swami v. Dakshina Maharashtra Digambar 
Jain Sabha (AIR 1953 SC 514). 


8. In the Assam High Court decision in 
United Bank of India v. J. C. Mitra (AIR 
1962 Assam 150), the opposite parties ob- 
structed the delivery of the possession and 
the decree-holder accordingly applied under 
O. XXI, R. 97. But the decree-holder’ 
nevertheless contended that as to whether 
the opposite parties were or were not bound 
by the decree was also to be determined by 
the executing Court under O. XXI, Rule 35. 
The decree-holder having already resorted 
to O. XXI, R. 97, the’ question was no 
longer relevant or pertinent. But Meh- 
rotra, C. J., sitting singly, appears to have 
held that the question whether the opposite 
parties were or were not sub-tenants of the 
judgment-debtor and, as such, bound by the 
decree, was not to be gone into except in 
an investigation under O. XXI, R. 97. The 
learned Chief Justice referred to the Calcutta 
Division Bench decision in Sheikh Yusuf v. 
Jyotish Chandra (AIR 1932 Cal 241) (supra) 
but proceeded to distinguish the same on the 
ground that as in the Calcutta case the per- 
son in possession admitted to be the sub- 
tenant of the tenant/judgment-debtor, the 
question as to whether he was bound by the 
decree could be gone into in that case. It 
is true that because of such admitted posi- 
tion, it was easily possible in that Calcutta 
case to hold the person in possession to be 
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ALR. 


bound by the decree under O. XXI, R. 35. 
But if in a given case, it is not possible to 
hold that such a person in possession is 
bound by the decree, the executing Court 
obviously cannot proceed with the execution 
under O. XXI, R. 35, as under that Rule a 
person in possession can be proceeded 
against only when he is found to be bound 
by the decree and in such case the executing 
Court cannot but stay its hands leaving it 
to the decree-holder to proceed under 
O. XXI, R. 97 or otherwise, as he may think 
fit. I am, therefore, of opinion that in the 
case at hand if the executing Court could 
not, as it did not, hold the revision petitioner 
to be bound by the decree, it ought to have 
stayed its hands and not to have ordered the ` 
execution to proceed. 


9. The decision of the Division Bench of 
the Madhya Pradesh High Court in Bhaga- 
wat v. Kasturi (AIR 1974 Madh Pra 26) to 
which my attention has been drawn by Mr. 
Kharga, the learned Advocate appearing for 
the revision petitioner, is also clearly to that 
effect. The Division Bench has observed 
that “apart from the judgment-debtor, if any 
other person is to be removed, the executing: 
Court has to be satisfied that such person is 
bound by the decree” and “otherwise the 
executing Court has no jurisdiction to 
remove a third person who is not bound by 
the decree and who refuses to vacate the 
property” and that “the language of O. XXI, 
R. 35 supports this view”. 


10. Vf after a decree-holder has put the 
decree for delivery of possession of any im- 
movable property into execution, any person 
in possession of the property files an appli- 
cation opposing the execution on the ground 
that he is not bound by the decree, he is 
obviously resisting the execution of the 
decree and the consequential delivery of pos- 
session, within the meaning of R. 97. The 
word “resistance” cannot mean physical re- 
sistance only, but a clear expression of an 
intention by a person not to vacate the pro- 
perty through an application on the asser- 
tion that he is not bound by the decree is a 
sufficient resistance within the meaning of 
Rule 97 and if thereupon the decree-holdep 
does not take step by filing an application 
under that rule, the executing Court -cannot 
proceed with the execution, unless it holds 
that the objector is bound by the decree. 
That is also the view held by a learned sin- 
gle Judge in Mahabir Pershad v. Delhi 
Traders (AIR 1977 Delhi 45 at 46) to which 
also my attention has been drawn by Mr. 
Kharga and which has followed the Madhya 
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Pradesh decision in Bhagawat v. Kasturi 
{AIR 1974 Madh Pra 26) (supra).. As already 
noted, in the Division Bench decision of the 
Calcutta High Court in Sheikh Yusuf vV. 
Jyotish Chandra (AIR 1932 Cal 241) (supra), 
such an- application, purported to have been 
made under Sec. 151, Civil P. C., was enter- 
tained, and the execution was proceeded 
with after holding the appellant-objector to 
be bound by the decree. The executing 
Court, therefore, was wrong in holding that 
such an application cannot lie. 


41. The executing Court in this case did 
not hold that the revision petitioner was 
bound by the decree and, therefore, he was 
wrong in ordering execution case to proceed, 
which he could do only if he could hold the 
revision petitioner to be bound by the decree. 
That being so, the executing Court should 
have stayed its hands in the matter leaving 
it to the decree-holder to proceed under 
Rule 97 or in such other manner as he might 
have thought fit. As the executing Court sas 
no jurisdiction to proceed with the execution 
case when a third party in possession objects 
to the execution, unless he holds the objec- 
tor to be bound by the decree, the executing 
Court in the case at hand exercised its juris- 
diction illegally and with material irregularity 
to attract the revisional jurisdiction of this 
Court. 


12. Mr. Sarkar has submitted and Mr. 
Kharga has also admitted that the revision 
petitioner has, after initiating this revision 
proceeding, filed a suit in the Court of the 
Civil Judge for a declaration that he is not 
bound by the decree and for consequential 
reliefs and Mr. Sarkar has accordingly urg- 
ed that no interference in revision would 
any longer be justified. There is, however, 
nothing on record to show the nature of the 
` suit, the reliefs claimed and the order, if any, 
already passed therein. At any rate, the im- 
pugned order of the executing Court assailed 
before me, namely, the order rejecting the 
application of the revision petitioner on the 
ground that the same is not maintainable 
under law, cannot be challenged in any suit 
and after hearing the matter at full length 
and finding a clear case of illegal exercise 
of jurisdiction I do not think that I would 
be exercising a proper jurisdiction if I leave 
the matter at that. No one can speculate 
about the ultimate result of such a suit and 
if it fails for any reason, the question of 
executing the decree, which the executing 
Court has ordered to proceed by the im- 
pugned order, will again arise. It is, there- 


fore, very much necessary that the executing 
e 
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Court be made aware that it has gone wrong 
in rejecting the application and ordering the 
execution to proceed- without deciding that 
the revision petitioner is bound by the decree 


and the order must be quashed to that ex- 
tent. ž 


13. Mr. Sarkar has submitted that filing 
an application by the decree-holder under 
Rule 97 complaining of the resistance posed 
by the application would now be futile in 
view of the suit filed by the revision peti- 
tioner and would result in unnecessary mul- 
tiplicity of proceedings. There is no obliga- 
tion on the decree-holder to file such an ap- 
plication and he may not do so, if he is so 
advised. All that I have said is that after 
the executing Court found that a third party 
in possession was objecting to the execution 
of the decree by filing an application to that 
effect, the executing Court, without holding 
the party to be bound by the decree, could 
not reject the application as not maintain- 
able under the law and order the execution 
to proceed and that the decree-holder in 
that circumstances, could have filed an ap- 
plication under R. 97.. 


14. The revision, therefore, succeeds and 
the order of the executing Court ordering 
execution to proceed is quashed. No order 
as to costs, l 


Revision allowed. 


AIR 1983 SIKKIM 5 
MAN MOHAN SINGH GUJRAL, C. J. 
AND A. M. BHATTACHARJFE, J. 


Smt. Ang Lhamu, Petitioner v. Smt. 
Ladenla and others, Respondents. 


Civil Misc. Appin. No. 5 of 1981 and 
Civil Revn. Appln. No. 1 of 1981, Dj- 18-8- 
1981. : 


(A) Gangtok Municipal Corporation Build- 
ing Bye-laws, Bye-law No. 2 Starting 
point of measurement of set back under — 
It should be from the boundary of land on 
which construction is to be made. i 

The boundary line of the plot on the vari- 
ous sides is the starting point of the measure- 
ment for determining the area to be left out. 
Therefore, the measurement has to start 
from the boundary of the land on which 
construction is to be made and from that 
boundary on the side and the rear an area 
of 5 ft. has to be left and from the main 
road a 10 ft. set back has to be given. 

(Para 5) 
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(@) Civil P. C. (5 of 1908), O. 39, Rr. 1 
and 2 — ‘B’ raising construction against 
Municipal Bye-laws — ‘A’ neighbour of ‘B’ 
has right to get interim injonction restraining 
B’ from further raising his illegal con- 
struction. 

Where ‘A’ a neighbour of ‘B’ filed a suit 
for permanent injunction restraining ‘B’ 
from raising further construction, ‘A’ would 
be entitled to get an ad interim injunction 
restraining ‘B’ from proceeding with the con- 
struction when the construction was against 
the bye-laws of the Municipality, because 
illegal construction would materially affect 
the enjoyment of their property by residents 
in the area and, if, once the construction is 
allowed to be completed, the whole purpose 
of the suit would fail. AIR 1965 Cal 148, 


Rel. on. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1974 SC 2177 7 
AIR 1965 Cal 148 10 


R. K. Aggarwala with N. K. P. Saraf, for 
Petitioner; A. Moulik (for No. 1) and Anup 
Deb, Govt, Advocate (for No. 2), for Re- 
spondents, . 

GUSRAL, C. J.:— This revision petition 
by the plaintiff is directed against the order 
of the learned Additional District Judge, 
Gangtok dated 4th of May, 1981, whereby 
the order passed by the Civil Judge on 
31st of Jan., 1981 granting an ad interim in- 
junction was vacated. 

2. The facts necessary for the decision 
of this petition fall in a narrow compass. 
The plaintiff-appellant filed this suit for a 
decree for permanent injunction restraining 
the defendant from raising construction on 
a strip of land within 5 ft. from the muni- 
cipal drain, which separates ‘the plots of the 
plaintiff and the defendant. The plaintiff's 
contention in this regard is that the defen- 
dant is required to leave a 5 ft. set back 
under the Gangtok Municipal Corporation 

(Contd. on Col. 2) 


Plot Area Built up 
: area 
Up to 300 sq. yds. 75% 
300 to 600 sq. yds. 60% 
600 to 1200 sq. yds. 50% 
Above 1200 sq. yds. 40% 


5, Now, the question which has caused 
some difficulty to the learned Additional Dis- 
trict Judge is as to what would be the start- 
ing point of-the measurement to leave a set 
back of 5 ft. on the side and rear. The 
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Building Bye-laws, but she was raising the 
construction ignoring this bye-law with the 
result that the plaintiff's enjoyment of air 
and light would be affected and she would 
suffer an irreparable loss. The Civil Judge 
vide his order of 31st of Jan, 1981 had 
granted ad interim injunction by an ex parte 
order restraining the defendant from raising 
further construction on the contested part 
of the building.. This order having been 
vacated by the learned Additional District 
Judge, the plaintiff has come up in revision. 

3. Before proceeding to deal with the 
merits of the points raised, it would be pere 
tinent to mention that the learned Addi- 
tional District Judge ought to have permit- 
ted the learned trial Court to finally decide 
the application for the grant of interim in- 
junction. No irreparable loss would have 
been caused if the construction had been 
held up for a few days or even for a month 
or so. A multi-storeyed building is undep 
construction and a short delay in the pro- 
gress of its ccnstruction would not have 
caused ayy loss to the defendant. 

4. Coraing tp the merits, the learned 
Additionak Distrigt Judge has first observed 
that he was not in a position to come to the 
conclusion whether the area of 5 ft. which 
was to be kept as a set back was to start 
from the gully or footpath or the drain. 
The defendant’s case was that even though 
she had not left 5 ft. from the drain, there 
was a‘distance of more than 5 ft. between 
the two buildings because of the width of 
the drain and the location of the plaintiff's 
house. To appreciate the point, reference 
may be made to the Bye-Law, the interpreta- 
tion of which is in dispute. This is contain- 
ed in the Building Bye-Laws of the Gangtok 
Municipal Corporation and is Bye-Law No, 2 
in the chapter relating to Residential Zone. 
The bye-law is in the following words: 

“All new buildings shall have a set back 
as given in the following table: 


Minimum set Minimum open 


back from area to be 
the road left on the 
side and rear. 
10 ft. 5 ft. 
10 ft. 5 ft. 
10 ft. § ft. i 
10 ft. 5 ft. 


answer to this question is simple and needs 
no serious thought. The measurement has 
to start from the boundary of the land on 
which construction is to be made and from 
that boundary on the side and the rear an 
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area of 5 ft. has to be left and from the main 
road a 10 ft. set back has to be given. In 
this regard, no other view is possible except 
that the boundary line of the plot on the 
various sides is the starting point of the 
measurement for determining the area to be 
left out. In this view of the matter, it would 
be of no consequence as to what is the dis- 
tance between the defendant’s building and 
.the plaintiff's building, as the defendant is 
required to leave 5 ft. from her boundary 
line on that side of the plot. This reason for 
vacating the ad interim injunction, therefore, 
fails. In fact by ignoring to decide this 
question the learned Additional District 
Judge has failed to exercise jurisdiction vest- 
ed in him. ' , 

6. The learned Additional District Judge 
then proceeded to consider whether by with- 
holding the relief of temporary injunction, 
the plaintif would suffer an irreparable in- 
jury and came to the conclusion that the 
plaintiff did not have a right of easement of 
air and light, as she had occupied the build- 
ing recently. : In this connection, the learned 

. Additional District Judge has failed to con- 
sider whether she could tack the period dur- 
ing which her predecessor had enjoyed the 
facility of air and light. 


7. Moreover, there is another aspect of 
the matter. It is not disputed that the build- 
ing plan, which the defendant had got sanc- 
tioned from the Municipality, had failed to 
comply with the rule regarding set back and 
had been sanctioned under some mistaken 
impression, The learned counsel, who ap- 
peared for the Municipality, accepted this 
omission. In such a situation, the ilegal 
construction would materially affect the 
enjoyment of their property by persons re- 
siding in that premises or area. This view 
was taken by the Supreme Court in K. 
Ramadas Shenoy v. Udipi Municipality (AIR 
1974 SC 2177) in the following words 
(Paras 27, 28) :— 


“The right to build on his own land is a 
right incidental to the ownership of that 
land. Within the Municipality the exercise 
of that right has been regulated in the inter- 
est of the community residing within the 
limits of the Municipal Committee. If sanc- 
tion is given to build by contravening a bye- 
law. the jurisdiction of the Courts will be 
invoked on the ground that the approval by 
an authority of building plans which contra- 
vene the bye-laws made by that authority is 
illegal and inoperative. 

An illegal construction of a cinema build- 
ing materially affects the right to or enjoy- 
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ment of the property by persons residing -in 
the residential area. The Municipality auth- 
orities owe a duty and obligation under the 
statute to see that the residential area is not 


“spoilt by unauthorised construction. The 


scheme is for the benefit of the residents of 
the locality. The rights of the residents in 
the area are invaded by an illegal construc- 
tion of a cinema building. If the scheme is 
nullified by arbitrary acts in excess and in 
derogation of the powers of the Municipa- 
lity the Courts will quash such orders”. 


8. It may further be added that it could 
be only brought out during the trial as, to 
what extent the enjoyment of her own pro- 
perty by the plaintiff would be affected by 
the illegal construction, which the defendant 
wanted to raise. At the present stage, it 
would suffice to say that the balance of con- 
venience lies in favour of the plaintiff. The 
construction being against the Municipal 
Bye-Laws, the plaintiff has a right at this 
stage to restrain the defendant from further 
raising this illegal construction, as, if once 
the construction is allowed to be completed, 
the whole purpose of the suit would fail. 


9. The learned Additional District Judge 
has also found fault with the wording the 
order passed by the lower Court as in this 
order, a direction was to stop further con- 
struction in the area of 5 ft. from G. M. C. 
Gulli. An incorrect description of the boun- 
dary would hardly be a reason to set aside 
the order. As observed earlier, 5 ft. is to be 
left from the boundary of the defendant’s 
land on the side of the plaintiff's house. It 
is stated that the municipal drain is the 
boundary between the two plots and if that 
is so, 5 ft. has to be measured from the side 
of the drain, which is adjacent to the plot 
of the defendant. If there was any ambi- 
guity in the order of the Civil Judge, the 
learned Additional District Judge could have 
clarified that, 


10. While considering the question of the 
plaintiffs rights at this stage, reference may 
also be made to the decision of the Calcutta 
High Court in Krishna Kali Mallik v. Babu- 
lal Shaw (AIR 1965 Cal 148) and the follow- 
ing observations may be read with ad- 
vantage :— 


“No doubt the Municipal Corporation has 
the right to proceed against the offending 
building because of the benefit and the inter- 
est of the public safeguarded by the Calcutta 
Municipal Act, 1951 that building shall not 


be constructed in violation of the Statute in- 


cluding the above statutory rules. At the 
same time as an illegal construction by the 
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defendant neighbour materially affects the 
right to or enjoyment of the plaintiff’s pro- 
perty, the defendant owes a duty and an 
obligation under the Statute not only to the 
Corporation as custodian of the owners of 
buildings but also to the plaintiff. This duty 
arises by implication under the Statute. If 
the defendant constructs a building according 
to a plan which is illegal, the adjoining 
owner has the right to ask for an injunction 
because there is an invasion of right to and 
enjoyment of property by the illegal con- 
struction and the defendant owes an obliga- 
tion to the plaintiff to obey the law” 


11. In view of the above observations 
and material facts mentioned earlier. I find 
‘that the Additional District Judge was in 
error in vacating the ad interim injunction, 
as this would only complicate the matters, if 
ultimately it is found that the defendant had 
no right to construct the building within 5 ft. 
of her boundary on the side of the plaintiff's 
plot. The balance of convenience clearly 
lies in favour of the plaintiff, and thus she 
has succeeded in establishing that she is 
entitled to ad interim injunction at this stage. 


12. For the reasons indicated above, we 
find that the learned Additional District 
Judge has failed to exercise jurisdiction vest- 
ed in him by law and has also taken patently 
erroneous view of Jaw. For this reason we 
allow this revision petition and set aside the 
order of .the Additional District Judge, grant- 
ing the plaintiff ad interim injunction re- 
straining the defendant to construct the dis- 
puted portion till the final decision of the 
suit. The defendant would pay the cost of 
the plaintiff in this petition. Counsel fee is 
assessed at Rs. 200/-. 


A. M. BHATTACHARJEE, J.:— I agree. 
Petition allowed. 
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Dal Bahadur Lama, Petitioner v. Ratna 
Kumari Basnet and another, Respondents. 


Civil Revn. No. 1 of 1979, D/- 5-12-1979. 


(A) Civil P. C. (5 of 1908), Section 115 — 
Revisional powers — Scope — Ex parte pro- 
ceedings — Appearance of defendant before 
conclusion of arguments — Trial Court re- 
‘fusing to set aside ex parte proceedings under 
‘Order 9, Rule 7 on ground that defendant 

. had failed to show good cause for previous 
“non-appearance — Held, High Court in revi- 
se Snel a Sa 


KY/FZ/£354/81/HR/RSK: 
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sion could not interfere with finding of trial 
Court based on alleged facts, even assuming 
that finding was erroneous. (1884) 11 Ind 
App 237 ŒC), AIR 1917 PC 71, AIR 1949 
PC 156, AIR 1953 SC 23, AIR 1971 SC 2324, 
AIR 1972 SC 2379 and AIR 1964 SC 1336 
(4338), Rel. on. (Para 7) 

@®) Civil P. C. ( of 1908), S. 115 and 
O. 9, R. 7 — Order under O. 9, R. 7 — Not 
appealable directly or indirectly — Revision 
lies under Section 115. AIR 1964 SC 497, 
Foll.; AIR 1957 Raj 68, Held impliedly Over- 


ruled by AIR 1964 SC 497. (Para 10) 
Cases Referred: Chronological Paras 
AIR 1972 SC 2379 

AIR 1971 SC 2324 7, 8, 9 


AIR 1964 SC 497 : 1963 All LJ 1068 10 
AIR 1964 SC 993 
AIR 1964 SC 1336 . 9 
AIR 1957 Raj 68 10 


AIR 1955 SC 425 1, 2, 3 
AIR 1953 SC 23 7, 8 
AIR 1953 Raj 137 (FB) 10 
AIR 1949 PC 156 : 1949 AN LI 213 7,9 
AIR 1917 PC 71 : 15 All LJ 645 7 


(1884) 11 Ind App 237 : ILR 11 Cal 6 (PC) 
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N. B. Kharga, for Petitioner; 
Moitra, for Respondents. 


ORDER :— The points for consideration 
in this Civil Revision are covered by the pro- 
visions of Rule 7 of Order IX of the Civil 
P. C., 1908, a perusal whereof in the light of 
the decisions of the Supreme Court in Sang- 
ram Singh v. Election Tribunal (AIR 1955 
SC 425) and in Arjun Singh v. Mohindra 
Kumar (AIR 1964 SC 993) makes it ir- 
resistibly clear that even if a defendant has 
not appeared at any earlier stage of the hear- 
ing of the suit, he can appear at any later 
stage and participate in the proceeding at and 
from that stage as a matter of right without 
even requiring to show any cause for his 
earlier non-appearance, but if he can assign 


N. K. 


, good cause for such non-appearance before, 


he may even be alowed to set back the 
hands of the clock and to have all the ear- 
lier proceeding recalled and to have the suit 
heard in his presence ab initio as if he duly 
appeared at the commencement, 


2. In thé leading decision of the Supreme 
Court in Sangram Singh’s case (AIR 1955 
SC 425), Vivian Bose, J., solemnly reminded 
us (at 429) that there must be ever present 
in our mind that our laws of procedure are 
grounded on a principle of natural justice 
which requires that men should not be con- 
demned unheard, that decisions should not 
be reached behind their backs, that proceed» 
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ings that affect their lives and properties 
should not continue in their absence and that 
they should not be precluded from partici- 
pating in them, unless the Code of procedure 
expressly provides to the contrary and that 
our laws of procedure should be construed, 
wherever reasonably possible, in the light of 
that principle and observed (at 432), as here- 
under :— 


“he cannot be stopped from participating 
in the proceedings simply because he did not 
appear on the first or some other hearing. 
But though he has the right to appear at an 
adjourned hearing, he has no right to set 
back the hands of clock. Order 9, Rule 7 
- makes that clear. Therefore, unless he can 
show good cause, he must accept all that has 
gone before and be content to proceed 
from the stage at which he comes in”. 

3. In Arjun Singh’s case (AIR 1964 SC 
993), Ayyangar, J., after quoting from and 
relying on Sangram Singh’s case (AIR 1955 
SC 425) has observed (at 1004) as here- 
under :— 


“on the terms of Order IX, Rule 7, if the 
defendant appears on such adjourned date 
and satisfies the Court by showing good cause 
for his non-appearance on the previous day 
or days, he might have the earlier proceed- 
ings récalled ‘set the clock back’ and have 
the suit heard in his presence. On the other 
hand, he might fail in showing good cause. 
Even in such a case he is not penalised in 
the sense of being forbidden to take part in 
the further proceedings of the suit or what- 
ever might still remain of the trial, only he 
cannot claim to be relegated to the position 
that he occupied at the commencement of 
the trial”. 

4. That being the position in law, the 
petitioner before me, who is the defendant 
No. 1 in the suit giving rise to this revision, 
has a right to participate in the proceedings 
in the suit from the stage when he has ap- 
peared. It appears from the records that not 
only the evidence of this case was closed but 
even arguments were heard on 6-5-1977 and 
on 31-10-1977 and the case was then adjourn- 
ed to 29-11-1977 and 31-11-1977 for further 
arguments and then there was a flood.of ad- 
journments on one ground or the other, 
many of which do not appear to me to be 
justified at all. Be that as it may, this state 
of affairs continued up to 17-8-1978 when an 
application was filed by the other defendants, 
who were all along contesting the suit, con- 
tending that the suit must be deemed to have 
abated so far the petitioner-defendant No. 1 
Was concerned as he was not heard of for 
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more than seven years by anyone who would 
naturally hear of him. There was again a 
series of adjournments till 29-5-1979 when 
this petitioner-defendant No. 1 himself ap- 
peared and filed a petition for permission to 
file written statement and then another peti- 
tion on 7-6-1979 for setting aside the order 
dated 27-7-1974, whereby it was ordered 
that the suit was to proceed against this peti- 
tioner-defendant No. 1 ex parte as he did not 
appear in spite of substituted service of 
summons. Rejection of this petition has 
given rise to this revisional application. 

5. Be that as it may, as the petitioner- 
defendant No. 1 has appeared before the 
hearing of arguments in the suit was con- 
cluded, he has, as already indicated, right to 
participate in the arguments and the learned 
District Judge has, by his impugned order, 
allowed him to do so. If the hearing of the 
arguments was also completed. before the de- 
fendant No. 1 appeared and the Court ad- 
journed the suit merely for the purpose of 
pronouncing judgment, then, as held in 
Arjun Singh’s case (AIR 1964 SC 993 at 
1003), there was no adjournment of hearing 
within the meaning of Order IX, Rule 7 and 
the said provisions being thus inapplicable, 
the only remedy available to the defendant . 
No. 1 under Order IX would have been to 
apply under Rule 13 for setting aside of the 
decree, if any, that would have been even- 
tually passed. . 

6. But should the petitioner have been 

_ allowed “to be heard in answer to the suit as 
if he had appeared on the day fixed for his 
appearance?” The learned District Judge 
could have allowed him to do so if he was 
satisfied that the petitioner assigned “good 
cause for his previous non-appearance”, But 
the’ learned District Judge has firmly held 
that the petitioner has not; the learned Advo- 
cate for the respondents also strongly urges 
that he has not; but the learned Advocate 
for the petitioner strenuously submits that he 
has. 

7. I am, however, afraid that even if I 
feel that on the materials on record the 
learned District Judge could have and/or 
should have held that the petitioner-defen- 
dant No. 1 assigned good cause for his pre- 
vious, non-appearance, J; sitting in revision, 
would be exercising a jurisdiction not vested 
in me under Section 115, Civil P. C., if I 
disturb the finding of the learned District 
Judge, arrived at by him after appreciating, 
in his own way, the facts and the materials 
on record and replace the same by a con- 
trary finding after a fresh reappraisal of 
those facts and materials. Law on this point 





10 Sikkim 


is really well-settled for about a century and 
whether one refers to the Privy Council case 
of Rajah Amir Hassan Khan v. Sheo Baksh 
Singh (1884-11 Ind App 237), decided as 
early as in 1884, or to a later Privy Council 
case of W. A. Balakrishna Udayar v. Vasu- 
deva Aiyar (AIR 1917 PC 71) or to the much 
later Privy Council case of N. S. Venkata- 
giri Ayyangar v. Hindu Religious Endow- 
ments Board, Madras (AIR 1949 PC 156) or 
one refers to the Supreme Court decision in 
Keshardeo Chamria v. Radha Kissen Chamria 
(AIR 1953 SC 23) or to the later decisions 
of the Supreme Court in D. L. F. Housing 
and Construction Company v. Sarup Singh 
(AIR 1971 SC 2324) and in M. L. Sethi v. 
R. P. Kapur (AIR 1972 SC 2379), one will 
find the law to be the same. and the position 
in law will appear to ‘be firmly established, 
as stated in D. L. F. Housing and Construc- 
tion Company’s case (AIR 1971 SC 2324 at 
2327), “that while exercising the jurisdiction 
under Section 115, it is not competent to the 
High Court to correct errors of fact how- 
ever gross or even errors of law unless the 
said errors have relation to the jurisdiction 
of the Court to try the dispute itself’. A 
plain reading of the section makes it ir- 
‘resistibly clear that unless the subordinate 
Court has exercised a jurisdiction not vested 
in it by law or has failed to exercise a juris- 
diction so vested in it or has exercised a 
jurisdiction so vested, but in such exercise 
has acted illegally or with material irregula- 
rity, its orders are immune from the revi- 
sional interference by the High Court. 
observed by the Privy Council in T. A. Bala- 
krishna Udayar’s case (AIR 1917 PC 71 at 
p. 74), quoted with approval by the Supreme 
Court in Keshardeo Chamria’s case (AIR 
1953 SC 23 at p. 27) “the section applies to 
jurisdiction alone, the irregular exercise or 
mon-exercise of it or the illegal assumption 
of it” and “is not directed against conclu- 
sions of law or fact in which the question 
of jurisdiction is not involved”. 

6. It cannot be said nor it has been con- 
tended by Mr. Kharga, appearing for the 
petitioner-defendant No. 1, that in passing 
the impugned order and thereby dismissing 
the application of the petitioner under 
Order IX, Rule 7 and refusing his prayer in 
reopening the whole case, the learned District 
Judge has exercised a jurisdiction which he 
has not or has refused to exercise a jurisdic- 
tion which he has. The learned District 
Judge in passing the impugned order has, 
without doubt,- exercised a jurisdiction which 
he has vested in him and, therefore, the revi- 
sional jurisdiction of this Court can be ins 
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voked vis-a-vis the impugned order only if 
the learned District Judge, in passing, the said 
order, has acted “illegally” or “with material 
irregularity” within the meaning of Cl. (c) of 
Section 115, Civil P. C. Now, the’ expres- 
sions “illegally” and “with material irregula- 
tity” as used in Section 115 (c), do not, as 
observed by the Supreme Court in Keshardeo 
Chamria’s case (AIR 1953 SC 23 at p. 28) 
and in D. L. F. Housing Construction Com- 
pany’s case (AIR 1971 SC 2324 at p. 2327), 
cover either errors of fact or of law and “do 
not refer to the decisions arrived at but 
merely to the manner in which they have 
been reached”. The errors contemplated 
relate either to breach of some provisions of 
law or to material defects of procedure 
affecting the ultimate decision and not to 
errors either of fact or of law after the pre- 
scribed formalities have been complied with. 


9. In this case, in showing cause for his 
previous non-appearance, the petitioner has 
urged that since 1970 he has been out of 
Sikkim and had no contact with his family 
members and had been travelling to different 
places and had or could have no knowledge 
about the institution of the suit. The learned 
District Judge has, on a consideration of the 
facts alleged in the petition and the ac- 
companying affidavit, refused to believe the 
petitioner and has held that no plausible ex- 
planation was given as to why he remained 
out of Sikkim and could not know about the 
suit even though his wife and son were co- 
defendants thereto and were contesting the 
suit in all possible manners, The petitioner 
did not examine himself or any other witness, 
but this being an interlocutory application, 
the learned District Judge was entitled to 
dispose of the same on affidavit under the 
provisions of Order XIX, Rule 2. Even 
assuming, though not deciding, that the con- 
clusion arrived at by the learned District 
Judge on the facts alleged in the petition and 
the affidavit was erroneous, that cannot 
justify any interference in revision as it can- 
not be said that in passing the impugned 
order, the learned District Judge assumed a 
jurisdiction which he did not possess or in 
exercising such jurisdiction, committed any 
breach of any provision of any law, whether 
substantive or procedural, and as such, acted 
illegally or with material irregularity in the 
exercise of such jurisdiction. I do not suggest 
that the conclusion reached by the learned 
District Judge was erroneous; but what I 
want to point out is that even if I thought 
that on the materials before the learned Dis- 
trict Judge, some other conclusion could and 
should have been arrived at, I cannot still 
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interfere in revision and substitute my own 
conclusion for the. one arrived at by the 
learned District Judge. As pointed out in 
D. L. F. Housing Construction Company’s 
case (AIR 1971 SC 2324 at p..2328), even if 
`- I would have felt inclined, had I dealt with 
the matter initially, to come to a different 
conclusion on the materials on record, that 
can hardly justify interference in revision 
under Section 115, Civil P. C., when there 
is no illegality or material irregularity com- 
mitted by the learned District Judge in his 
manner in dealing with the application. As 
pointed out by the Privy Council in N. S. 
Venkatagiri’s case (AIR 1949 PC 156), Sec- 
tion 115 applies to a case in which no ap- 
peal lies and where the Legislature has thus 
provided no right of appeal, the manifest in- 
tention is that the order of the trial Court, 
right or wrong, shall be final, unless, as 
already noted, in making the order, the trial 
Court has either failed to exercise a jurisdic- 
tion vested in it, or has illegally assumed a 
jurisdiction not vested in it, or has exercised 
the jurisdiction so vested illegally or with 
material irregularity, that is, in breach of 
any provision of law, substantive or proce- 
dural. The High Court, as observed by the 
Supreme Court in Manindra Land and Build- 
ing Corporation. v. Bhutnath Banerjee (AIR 
1964 SC 1336 at p. 1338), cannot question 
the findings of fact recorded by a subordi- 
nate Court in the exercise of its revisional 
jurisdiction under Section 115, which is con- 
fined to cases involving questions of juris- 
diction, i.e. as to whether there is irregular 
exercise or non-exercise of jurisdiction or 
the illegal assumption of jurisdiction by the 
lower Court and it cannot decide points of 
law or fact in which questions of jusisdiction 
are not involved and the High Court cannot 
allocate to itself the power to reassess evi- 
dence, I must, therefore, decline to interfere 
in revision in this case and dismiss this revi- 
sional application. 


10. This is sufficient to dispose of this 
application. But before I part, I would like 
to point out that it was held by Wanchoo, 
C. J. (as his Lordship then was) in a Division 
Bench case of the Rajasthan High Court in 
Mangalsingh v. Sagarmal (AIR 1957 Raj 68), 
telying mainly on his Lordship’s own judg- 
ment for the Full Bench of that High Court 
fn Purohit Swarupnarain v. Gopinath (AIR 
1953 Raj 137) that where an application by 
a defendant under Order IX, Rule 7 has 
been dismissed, it is open to the defendant 
to make it a ground under Section 105 in 
the appeal which would finally come to the 
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High Court trom the decree passed in the 
suit and as such, an appeal lies, though not 
directly, to the High Court from such an 
order, which can be questioned in such ap- 
peal and, therefore, a revision, which would 
lie only when no appeal against the order 
lies to the High Court, does not lie. If the — 
matter rested there, I might have to hesitate 
a good deal before dissenting, with all humi- 
lity, from the considered decision of that 
eminent Judge in those Full Bench and Divi- 
sion Bench cases. But now that the Supreme 
Court in Major S. S. Khanna v. Brig. F. J. 
Dhillon (AIR 1964 SC 497) has expressly 
overruled the Rajasthan Full Bench decision 
in Purohit Swarupnarain’s case and the Divi- 
sion Beñch decision in Mangalsingh’s case 
has thus stood impliedly overruled, I have 
been relieved of all such strain and following 
the Supreme Court decision, as I must, I will 
hold that a revision against an order passed 
under O. IX, R. 7 is maintainable. The Su- 
preme Court in that decision has held (at 501) 
that “if an appeal lies against the ad- 
judication directly to the High Court, or to 
another Court from the decision of which an 
appeal lies to the High Court, it has no 
power to exercise its revisional jurisdiction; 
but where the decision itself is not appeal- 
able to the High Court directly or indirectly, 
exercise of the revisional jurisdiction by the 
High Court would not be deemed excluded”. 
From the decision or adjudication itself 
under Order IX, Rule 7, no appeal lies to 
the High Court, whether directly or through 
another Court and revision, therefore, is not 
excluded. ; 

11. But I have already held that for the 
reasons stated hereinbefore this revisional ap- 
plication shall fail on merits, even though it 
is maintainable and the application is, there- 
fore, dismissed, but without costs, 


Revision dismissed. 
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MAN MOHAN SINGH GUJRAL, C. J. 
AND A. M. BHATTACHARJEE. J. 
Dilman Rai, Petitioner v. Srinarayan 
Sharma and another, Respondents, 
ah Revn. No. 2 of 1981, D/- 10-4- 

1982. 

(A) Civil P. C. (5 of 1908), O. 40, K. 1 
— “Just and convenient? — Appoint- 
ment of receiver — Final order without 
notice to party affected — Not justified. 

It is true that a Court can, if the cir- 
cumstances so warrant, pass an ex parte 
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interim order appointing a receiver, 
while at the same time issuing notice to 
the party affected.thereby to show .cause 
against the order passed. But a final 


order appointing a receiver, without any. 


notice to the partv affected and without 
_ giving him anv opportunity to show cause 
against the order can never be justified. 
R. 1 of O. 40 providing that the Court 
may appoint a receiver “where it ap- 
pears to the Court to be just and conve- 
nient”, far from ruling out the applica- 
bility of that elementary rule -of natural 
justice of hearing the affected party, em- 
braces that concept within the expression 
‘just’, as an order. unless expressly pro- 
vided to the contrary. cannot be“said to 
have been justly made without affording 
the party affected or likely to be affected 
by the order a reasonable opportunity of 
being heard. AIR 1955 SC 425, Rel. on: 
AIR 1923 Lah 239 (2) and AIR 1916 Cal 
427. Dist. (Paras 3 to 5) 
(B) Civil P. C. (5 of 1908), S. 115; 
0O. 40, R. 1 — Order appointing receiver 
pendente lite — Revision against — Ab- 
sence of material — Application under 
O. 40, R. 1 wnsworn and not supported 
by affidavit — High Court must inter- 
vene — High Court, instead of remand- 
ing the case, must quash the order. 
` (Paras 6, 8) 
(C) Civil P, C. (5 of 1908), O. 40, R. 1 
— Appointment of receiver — Order de- 
priving defendant of ‘de facto’ possession 
~~ Order should not be made. 


An order appointing a receiver will 
not be made where it has the effect of 
depriving the defendant of a ‘de facto’ 
possession since that might cause irrepa~ 
rable wrong. The appointment of receiver 
pendente lite is a harsh. drastic and per- 
emptory measure, its effect being to de- 
prive, at least temporarily. a defendant 
of his possession before final judgment 
or, decree is reached on evidence at the 
trial. (Paras 7. 8) 

(D) Civil P. C. (5 of 1908), O. 40, R. 1 
— Appointment of receiver — Ground 
for — Remote or past damage will not 
suffice, 


- "The Court will not act on possible 
danger only”, and “remote or part dam- 
age will not suffice as a ground’, “but 
there must be a well-grounded appre- 
hension of immediate injury” and “dan- 
ger of suffering irreparable loss”, Fur- 
ther the charges must be specific. “speci- 
fic acts capable of being tested should be 
alleged”, for “violently stated vague 
allegations constitute no substitute for 
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vacuum of facts”, And above all, the 
general and almost overriding principle 
is that an application for the appoint- 
ment of the receiver should always bə 
promptly made and delay in making it is 
a circumstance unfavourable to such an ° 
appointment. (Paras 7. 8) 
Cases Referred: Chronological Paras 
AIR 1967 SC 1269 
ATR 1955 SC 425 
AIR 1955 Mad 430 
AIR 1955 Mad 571 . 
AIR 1923 Lah 239 (2) 
AIR 1916 Cal 427 

N. K. P. Sharaf, for Petitioner: B. C 
Sharma and R. K. Aggarwal, for Res 
spondents. 


A, M. BHATTACHARJEE, J.u— Hay- 
ing heard the learned advocates for the 
parties and having gone through the re- 
cords ourselves, we are satisfied that the 
impugned order passed by the learned 
Civil Judge.’ Gangtok, appointing a re- 
ceiver pendente lite in respect of the dis 
puted lands. must be set aside, 


2. The suit now pending before tha 
Civil Judge. in which the impugned 
Order has been passed. has been filed by 
the plaintiff/respondent No. 1 for de- 
claration of title, mesne profits and other 
consequential reliefs on the allegation 
that he has purchased the disputed land 
through a sale deed from the defendant 
No, 2/respondent No. 2. who is the bro- 
ther of the present netitioner/respon- 
dent No. 1. The allegation further is that 
when the sale deed was presented for 
registration, the  petitioner-defendant 
No. 1 in collusion with his brother the de- 
fendant No, 2. preferred objection to the 
registration as a result whereof the re- 
gistration was stopped and the District 
Officer directed the  petitioner/defendant 
No. 1 to have the disputes adjudicated 
by the Civil Court. A civil suit was ac- 
cordingly filed by the defendants which 
was. however. dismissed and the decree 
of dismissal was also upheld by this 
Court on appeal, But in spite of such 
dismissal the defendant No. 1, who has 
all along been in possession and 
enjoyment of the disputed lands, has 
not vacated the same and has thereby. 
compelled the vlaintiff-respondent No. 1 
to file the present suit for declaration of 
title and other reliefs and also for com- 
pulsory registration of the sale deed 
through Court. the same not having 
been registered as vet. The plaintiff has 
also filed an application for the appoint- 
ment of a receiver pendente lite and the 
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learned Civil Judge has. by the impugn- 
ed order. appointed a receiver in respect 
of the disputed lands and on appeal hav- 
ing been preferred against that order to 
the Court of the District Judge by the 
petitioner/defendant No. 1. the learned 
District Judge has upheld the impugned 


order. Hence this revisional application 
by the defendant No, 1. 
3. It appears from the impugned 


order that the learned Civil Judge has 
appointed a receiver pendente lite long 
after the defendants have entered their 
appearance and filed written statements. 
But even then the learned Judge has 
heard the application ex parte. appoint- 
ed receiver as prayed for. without issu- 
ing notice to the defendants at any point 
of time to show cause against the order. 
It is true that a Court can. if the cir- 
umstances so warrant. pass an ex parte 
interim order appointing a receiver 
while .at the same time issuing notice to 
the party affected thereby to show cause 
against the order passed. But a final 
order appointing a receiver, as has been 
passed in this case, without any notice 
to the party affected and without giving 
him any opportunity to show cause 
against the order can never be justified. 
ow that it is a settled law (vide: State 
of Orissa v. Binapani Dei, AIR 1967 SC 
1269 at 1272) that “even an administra- 
tive order which involved civil conse- 
quences must be made consistently with 
the rules of natural justice”, a judicial 
order. must a fortiori comply with such 
rules ,unless the relevant law governing 
the matter rules out such rules .express~ 
ly or by irresistible implication. 


‘4. The learned District Judge, while 
upholding the impugned order, has ob- 
served, and Mr. B., C. Sharma appearing 
for the respondent, while supporting the 
order, has urged that O. 40 dealing with 
the appointment of receiver does not pro- 
vide for issuance of notice to the oppo- 
site party, as is provided in R. 3 of O. 39 
in cases of temporary injunction. It is 
true that while O. 39 in R, 3 provides for 
issuance of notice before granting tem- 
porary injunction and again in R, 4 pro- 
vides for opportunity to the aggrieved 
party for getting an order of temporary 
injunction discharged, varied or set aside. 
O. 40 does not make any such express 
provisions. But we have no doubt that to 
read the provisions of O. 40 to mean that 
no notice need be issued to show cause 
against an order appointing or proposing 
to appoint a receiver, is to misread the 
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Order. As observed by. Vivian Bose, J. 
in Sangram Singh-v. Election Tribunal 
(ATR 1955 SC 425 at 429), which obser- 
vations have become locus classicus by 
now, “there must be ever present to the 
mind the fact that our laws of procedure 
are grounded on a principle of natural 
justice which required that men should 
not be condemned unheard, that deci- 
sions should not be reached behind their 
back,- that proceedings that affect their 
lives and property should not. continue 
in their absence and that they should not 
be precluded from participating in 
them.” It was observed further that 
“there must be exceptions and where 
they are clearly defined, they must be 
given effect to”, but otherwise “taken by 
and large and subject to that proviso 
our laws of procedure should be constru- 
ed, wherever that is reasonably possible. 
in the light of that principle.’ The rules 
of natural justice, one of the most im- 
portant of which is enshrined in the 
maxim audi alteram partem, must, there- 
fore, be taken to have supplemented all 
unless the rel- 
evant provisions unmistakably demon- 
strate their incompatibility with such 


. rules, There should be no doubt that R. 1 


of O. 40, providing that the Court may 
appoint a receiver “where it appears to 
the Court to be just and convenient,” 
far from ruling out the applicability of 
that elementary rule of natural justice 
of hearing the affected party, embraces 
that concept within the expression ‘just’, 
as an order, unless expressly provided to 
the contrary, cannot be said to have been 
justly made without affording the party 
affected or likely to be affected by the 
order a reasonable opportunity of being 
heard. The appointment of receiver pen~ 
dente lite having been recognised by all 
the authorities as one of the harshest re- 
medies available under the law relating 
to Civil Procedure, such a law cannot be 
construed to have overruled the applica- 
tion of the rules of natural justice, in 
the absence of any express declaration 
or clearest implication to that effect. 
No such declaration of implication is to 


be found anywhere in O. 40. ; 
5. The learned District Judge has re- 
ferred to and relied on the decision of 
the Lahore High Court in Ishri v, Shib 
Ram (AIR 1923 Lah 238 (2)) and of the 
Calcutta High Court in Asadali Chow- 
dhury v, Mahammad Hossain Chowdhury 
(AIR 1916 Cal 427) for the view that in 
a given’case a receiver may be appoint: _ 
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ed without notice fo the opposite party. 
We have already indicated that if in a 
case, not only the circumstances are such 
that it is just and convenient to appoint 
a receiver, but that any delay likely to 
be caused by issuing a notice to the 
opposite party would defeat the very 
purpose of appointment, a receiver can 
be appointed, as injunction can be grant- 
ed, before issuing notice, But none of 
these decisions has laid down that in such 
cases even final order appointing re- 
ceiver can also be passed without giving 
any notice to the party affected and with- 
out giving him any opportunity to show- 
eause against the order, This being the 
position in law, we must conclude, which 
we hereby do, that the learned Civil 
Judge, in making the impugned order, 
has exercised his jurisdiction with mate- 
rial irregularity within the meaning of 
S, 115 (c), Civil P. C., justifying our in- 
tervention in revision. We, therefore, 
set aside the impugned order. 


6. But since we are holding that the 
Civil Judge has acted with material irre- 


gularity in making the impugned order Ï 


without giving the party affected any 
notice and opportunity to show cause 
and are setting aside the order on that 
ground, should we send the case. back 
to the Civil Judge to dispose of the re- 
ceiver matter afresh and according to 
law after giving the petitioner full oppor- 
tunity to show cause against the appoint- 
ment of receiver? We might have done 
so if we were not satisfied that the same 
would be an idle parade of forensic pro- 
cedure as, in our view. there were no 
legal materials before the learned Civil 
Judge to justify an appointment of a re- 
ceiver pendente lite. If there were some 
materials, as distinguished from no mate- 
rials, on the basis of which the learned 
Civil Judge could be regarded to have 
passed the order, it might not have been 
competent for us, sitting in revision, to 
interfere with the order, even if we 
thought that the learned Civil Judge was 
wrong in making proper appreciation of 
the materials, But if thera are no mate- 
rials on which the impugned order could 
be passed, it would be our plainest dutv 
.jto intervene, 


7. The law as to when and under 
what circumstahces receiver pendente 
lite is to be appcinted has become well- 
settled ag a result of multitudinous deci- 
sions during these hundred years since 
the preceding Civil P, C, 1882. Though 
no citation should be necessary, yet re- 
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ae ALR. 
ference may be made to the two deci- 
sions of Ramaswami, J, (as his Lordship 
then was, subsequently elevated to the 
Supreme Court) in Krishnaswamy v 
Thangavelu (AIR 1955 Mad 430) and 
in Muniammal v, Ranganatha (AIR 1955 
Mad 571), wherein, his Lordship, 
review of the relevant authorities, for= 
mulated and summarised the governing 
principles. One such principle is that “an 
order appointing a receiver will not be 
made where it has the ef- 
fect of depriving the defendant 
of a ‘de facto’ possession since that might 
cause irreparable wrong.” The appoint- 
ment of receiver pendente lite is a 
harsh, drastic and peremptory measure. 
its effect being to deprive, at least tem- 
porarily, a defendant of his possession, 
before final judgment or decree is reach- 
ed on evidence at the trial, Another 
principle is that “the Court will not act 
on possthle danger only”, and 
or part damage will not 

ground”, “but there must 





parable loss’, Yet another principle is 
that the charges must be specific, “speci- 
should 
be alleged”, for “violently stated vague 
allegations constitute no substitute for 
vacuum of facts”, And above all, the gen- 
eral and almost overriding principle is 
that an application for the appointment 
of the receiver should always be promp!- 
ly made and delay in making it is a cir 
cumstance unfavourable to such an ap- 
pointment, These being the principles 
which should govern the matter at hand, 
let us look at the allegations made in 
the application for the appointment of 
receiver pendente lite, f 

8. The application is unsworn and 
not supported by any affidavit. Not that 
it is the law that no affidavit, no receiver: 
but if there are no other materials on 
record, a bare application containing 
some allegations unsupported by any 
oath cannot ordinarily be made a basis 
for such harsh and drastic action to dis- 
Possess a de facto possessor from the 
Properties in his possession, But that 
apart, in the application for the appoint- 
mient of receiver, there are only two or 
three allegations which can, if at all, be 
regarded to be somewhat specific and 
they are that the disputed land has been 
left uncultivated and an “irrigation Kulo 
was damaged last year” and “the defen- 


dants are trying to cut down al the 
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trees big and small”. As already pointed 
out hereinbefore, “remote or past dam- 
age” like damaging irrigation Kulo last 
year cannot in law be a ground for an 


interim receiver pendente lite, and as 
already noted, an application for recei- 
ver pendente lite must also be made 
promptly, And the allegation that “the 
defendants are trving to cut down all 
the trees big and small” is a vague ap- 
prehension of “possible danger” and not 
a “well-grounded apprehension of im- 
mediate injury”, which can justify a con- 
clusion that the plaintiff is in “danger 
of suffering irreparable loss”, The ob- 
servation of the learned Civil Judge that 
“O,Ps, have been cutting down all trees 


indiscriminately” is, to say the least, a 
palpable misreading of the application of 
the plaintiff, where, as already noted, 
the allegation is that “the ‘defendants 
are ‘trying to cut down” trees. The suit, 
be it noted, is also for mesne profits and, 
therefore, if the defendants are not cul- 
tivating the disputed lands or are: utilis- 
ing the trees standing thereon, they 


Phurba Lepcha v. Morbu Lagay 


would have to, if the plaintiff succeeds, . 


pay mesne profits, which, according to 
its definition in S, 2 (12) of Civil P. C. 
would include all “those profits which 
the person in wrongful possession of 
such property actually received or might 


with ordinary diligence have received 
therefrom together with interest on 
such profits.’ Therefore, the plaintiff, 


even assuming the allegation to be true, 
cannot be said to be “in danger of suf- 
fering irreparable loss” which is neces- 
sary to warrant an appointment of re- 
ceiver pendente lite and under these cir- 
cumstances we do not think that any 


useful propose would be served in send-- 


ing the case back for rehearing after no- 
tice to the defendants, ` 

9. In the result, we accept the revi- 
sion and quash the impugned order pass- 
ed by the learned Civil Judge appointing 


a receiver pendente lite, We, however, 
make no order as to costs, 

M. M. SINGH GUJRAL, C, J.:— 
I agree, . ; ; te ke 


Revision allowed. 


. 
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AIR 1983 SIKKIM 15 
MAN MOHAN SINGH GUJRAL, C. J. 
AND A. M. BHATTACHARJEE, J. 

Phurba Lepcha, Appellant v. Morbu Lagay 
Kazi, Respondent. 

Civil Second Appeal No. 7 of 1981, Dj/- 
10-12-1981. 

(A) Civil P. C. (5 of 1908), O. 6, R., 2 — 
Suit for possession — Plaintiff alleging pos- 
session for more than 12 years — ‘Assertion 
admitted by defendant — Specife issue fram- 
ed and evidence led — Plaintiff can plead 
case of adverse possession. (Limitation Act 
(36 of 1963), Arts. 64 and 65). 

Where in a suit for possession of land the 
plaintiff stated in the plaint that he had pur- 
chased the land in 1956 and that though the 
land remained unmutated in his name its 
physical possession and cultivation remained 
undisturbed with him till 1974 when the de- 
fendant forcibly took possession of the land 
from his possession and the defendant vir- 
tually admitted the assertions and stated in 
his written statement that though the plaintiff 
had taken possession of the land by force — 
some years before 1974 he had got back his 
land in 1974, it could not be said that a case 
of clear, continuous and undisturbed posses- 
sion by. the plaintiff was not made out in the - 
pleadings. Hence, when such a case was 
made out in the pleadings and evidence was 
also led by the parties on such a case and a 
separate and definite issue was also framed 
it could not be said that the plaintiff could 
not be allowed to plead the case of acquisi- 
tion of title by adverse possession without 
pleading such a case in his plaint. 

(Paras 8 and 11) 

(B) Civil P. C. © of 1908), S. 100 (prior to 
amendment) — Concurrent finding of fact — 
Interference — Finding as to acquisition of 
title by adverse possession on consideration 
of evidence in detail — High Court in second 
appeal would not interfere. (Limitation Act 
(36 of 1963), Articles 64 and 65). AIR 1957 


SC 49, Foll. (Para 9) 
Cases Referred: Chronological Paras 
AIR 1981 Sikkim 22 2 
‘AIR 1980 Sikkim 1 4, 5, 6, 8 
AIR 1966 SC 735 : 1966 All LJ 799 5,7 
AIR 1957 SC 49 9 
AIR 1951 SC 177 : 1951 All LJ 64 5 
AIR 1943 PC 29 : 1943 All LI 421 5 


D. P. Chaudhury, Advocate General with 
Anup Deb and N. K. P. Saraf, for Appel- 
lant; R. K. Aggarwala, for Respondent. 

BHATTACHARJEE, J.:— The two points 
urged by the learned Advocate-General ap- 
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pearing for the appellant-defendant No. 1 in 
this Second Appeal are, firstly, that both the 
Courts below were wrong in allowing the 
plaintiff-respondent to plead the case of ac- 
quisition of title in respect of the suit-land by 
adverse possession without pleading such a 
case in his plaint and, secondly, that at any 
rate, on the evidence on record, both the 
Courts below were also wrong in holding that 
the plaintiff has been able to prove such ac- 
quisition of title. To the first point first. 


2. In his plaint, the plaintiffi-respondent 
has no doubt alleged that he purchased the 
suit land from the defendant No. 2 in 1956. 
But the trial Court has found that the suit 
land did not belong to the defendant No. 2 
but belonged to his deceased brother, who 
was the father of the appellant and devolved 
on the appellant after his father’s death. The 
trial Court accordingly decided the Issues 
Nos. 1, 2, 3 and 5 against the plaintiff, all 
these Issues being related to the question as 
to whether the defendant No. 1 or the de- 
fendant No. 2 was the owner of the suit land 
and whether the plaintiff could and did pur- 
chase the suit Jand from the defendant No. 2. 
The plaintiff-respondent, who was also the 
respondent in First- Appellate Court, chal- 
lenged the findings on these issues before 
that Court and relying on the decision of this 
Court in Nauranglal v. Basant Kumari (AIR 
1981 Sikkim 22), the First Appellate Court 
held that the respondent, having obtained the 
decree in his favour was entitled, under the 
provisions of Order 41, Rule 22, to challenge 
these findings in order to further support the 
decree in his favour, without preferring any 
cross-objection. But the First Appellate 
Court, however, held further that these Issues 
were rightly decided by the trial Court 
against the plaintiff-respondent. The learned 
Advocate appearing for the plaintiff-respon- 
dent before us has not, however, pressed these 
grounds any further and has not urged that 
these Issues also should have been decided 
in favour of the plaintiff-respondent and, 
that being so, these Issues need not detain us. 


3. But the Issue No. 6, namely, “whether 
the plaintiff has perfected his title over the 
suit land by adverse possession ?”, was decid- 
ed by the trial Court in favour of the plain- 
tiff-respondent and the trial Court held that 
the plaintiff has acquired such title and the 
trial Court decreed the suit accordingly. The 
learned Advocate-General has contended that 
the trial Court went wrong in doing so, as 
no such case was pleaded by the plaintiff in 
his plaint and such a course could not but 
; take the defendant No.1 by surprise disabling 
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him to effectively meet such a case and pre- 
judicing him thereby. 

4. It appears that both the Courts below 
have relied on the decision of this Court in 
Bishnu Kala v. Bishnu Maya (AIR 1980 


‘Sikkim 1) in order to justify the decree 


granted by them in favour of the plaintiff on 
the ground of adverse possession even 
though no relief on that ground was specifi- 
cally prayed for in the plaint. The learned 
Advocate-General has also referred to the 
said decision and has urged that according 
to the ratio of that decision, the Courts 
below could not grant the decree on the 
ground of adverse possession, which was not 
specifically pleaded in the plaint. 

§. In Bishnu Kala’s case (supra), reference 
was made to the decision of the Supreme 
Court in Firm Srinivas Ram v. Mahavir Pra» 
sad (AIR 1951 SC 177), where the Supreme 


Court allowed a decree in favour of the 


plaintiff on a case not made out in the plaint 
and expressly approved the Privy Council de- 
cision in Mohan Manucha v. Manzoop 
Ahmad (AIR 1943 PC 29) where in a suit 
by the plaintiff to enforce a mortgage secu- 
rity, even though the mortgage was held to 
be void, as pleaded by the defendant, the 
plaintiff was allowed to repudiate the morte 
gage altogether and to claim a relief outside 
and dehors the mortgage in the form of 
restitution, though no alternative claim was 
made in the plaint to that effect, as the Privy 
Council felt that the defendant would not be 
prejudiced thereby. Reference was also made 
to the decision of the Supreme Court in 
Bhagwati Prasad v. Chandramaul (AIR 1966 
SC 735) where (at 738) the law on the point 
has been authoritatively laid down as here- 
under :— 

“There can be no doubt that if a party 
asks for a relief on clear and specific grounds, 
and in the issues or at the. trial, no other 
ground is covered either. directly or by- neces- 
sary implication, it would not be open to the 
said party to attempt to sustain the same 
claim on a ground which is entirely new”. 
(Para 9). “But in considering the application 
of this doctrine to the facts of the present 
case, it is necessary to bear in mind the other 
principle that considerations of form cannot 
override the legitimate considerations of 
substance. If a plea is not specifically made 
and yet it is covered by as issue by implica- 
tion and the parties knew that the said plea 
was involved in the trial, then the mere fact 
that the plea was not expressly taken in the 
pleadings would not necessarily disentitle a -` 
party from relying upon it if it is satis- . 
factorily proved by evidence. The general 
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Payment of 1983 Annual Subscription 
For | 
eGRIMINAL LAW JOURNAL . i 


o LABOUR AND INDUSTRIAL 
CASES 


o TAXATION LAW REPORTS 


Annual Subscription for the above Journals is overdue now. Last date for 
payment of this Subscription was extended up to 34st of December 1982. 


Advance Annual Subscription has become necessary due to discontinuation 
of monthly V. P. P, system. This change was notified on the Cover pages of 
respective Journals from Sept. 82 to Dec. 82. Individual letters, followed by. 
reminders, were also sent to Subscribers. We hope Bank Drafts/Cheques/ 
Money Orders are in transit. A few tutscribers, however, of course owing+to 
genuine reasons, are yet to forward the remittance. We now request them to 
remit the Annual Subscription for 1983 immediately, so as to facilitate despatch 
of January 83 part without much delay. T 


“Remittance in time ensures despatch in time% ~“ 


ANNUAL SUBSCRIPTION — F ae 
Journals Subscription < i 
For Regd. Post For Ordinary BookäRost ~<; 
Cr. L. J. Rs. 213-00 Rs. 180-00 “Sirsa” 
L. I. C. Rs. 131-00 Rs. 101-00 
Tax. L. R. Rs. 158-00 Rs. 128-00 


Sales Manager 
All India Reporter L,td. 


NOTE: ` 


1. Payment by draft is preferable. 5. Supply by ordinary Book- Post is at the * 


For outstation cheques please add 
Rs. S/. towards bank collection charges. 


Payment should be drawn in favour of 
“ALL INDIA REPORTER LIMITED.” 


Cheques/Drafis should always-ba crossed 
as A/O payee. 


risk of the Subsoriber. 


Current Year’s Subscribers (Regd. Book- 
Post) seeking renewal of their subscrip- 
tions in 1983 will be required to pay 
additional Rs. 5/- to cover increase in 
registration charges from March to 
December 1982, paid by the Company 
but not recovered. 
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A. 1. R. 1982 Annual Index 
(with March 1983 Part) 





All India Reporter Annual Index for 1982 will be despatched 
as a supplement to All India Reporter MARCH 19835 part under 


l postal concession, to those subscribers who have received all the 


12 parts of 1982 from us. 


Kindly complete your 1982 missing parts before 10-2-1983. 





Prompt Reporting | 


§ 8,0. decisions delivered'in January are reported in this Part, . 
—See Pp. 464, 160, 168, 172 and 174, 


Monthly Y. P. P. Por Part Bs. 37.00 
1983 Subscription (Inland) Regd. Book.Post Rs. 424-00 


Book-Post Rs, 894.00 


rs 
ae nn mene biian 


& 


Postage is variable according to the weight of each part. 


The ¥. P. P. amount will be rounded to the next Rupee, 





Important Decisions 


Domestic Enquiry — Right to counsel — When legally trained officers 
were appointed as presenting officers on behalf of the employer, the 
refusal to grant request of delinquent to engage counsel held, amounted 


to denial to afford reasonable opportunity of hearing. 409 (80) 


Pension — Liberalised Scheme — Benefit under revised formula given 
to only those pensioners retiring on or subsequent to specified date _ 


‘Classification is arbitrary. 480 (80) 


Contraband gold — Seizure of — Conviction on basis of part of the 
statement of accused under S. 842, Criminal P. C., held valid in the 


instant case as it was separable from rest of the statement, 488 (80) 


Food adulteration — Milk and its preparations — Representative sample 
— Not necessary that for obtaining homogeneous sample churning 


should be done by some machine and not by hand, 476 (80) 


For Full Bench decisions See — 80 (Cal.), 56 (Cal,), 18 (H. P.), 28 (H. P.), 
49 (P, & H.), 50 (P, & H.) and 70 (P. & H.). 


P A. K. Kunhappa Kurup 
A 


a 


NOMINAL TABLE 


Ananta Gopal Sen- v. Ashim Chandra Gan- 
“guly Cal 46 (NOC) 
Andhra Pradesh Wakt Board v. Bowlat Bibi 
Andh Pra 57 
Appulu M. P. v. A. Fatima Lohra Mad 55 
Arayamballi Kaipally Narayani Amma v. 
Ker 56 
shok Kumar v. Kishan Kumar 
Delhi 48 (NOC) 
Assistant Collector- of Central Excise, Cali- 
cut v. V. P. Sayed Mohammed SC 168 
Avon Delux Transport Co. v; Snehlatha Sel- 


vamani Delhi 93 
Babubhai v. Gangji Jesang Cheda Bom 54 
Bal Chand v. Mukhram All 39 (NOC) 


Balraj Khanna v. Krishan Wanti 
Delhi 49 (NOC) 
Balraj Suri v. Union of India, New Delhi 
Delhi 47 (NOC) 


Bandala Seva Sahakari Mandali Lid. v. 
B.. Narsinhaman Guj 54 
Bansropan Singh v. State of Bihar SC 166 


Banwari Lal v. Punjab Staté Co-operative 
Supply and Marketing Federation Ltd. 

Delhi 86 

Barai T, v. Henry Ah Hoe SC 150 

Bhagwan Das Arora v. ist Additional Dis- 

trict Judge, Rampur All 95 

Bhikam Chand v. State All 40 (NOC) 


.Bhramar Pradhan v. Govinda Mahapatra 


“Chaliha- Rolling Mills 


. 


Orissa 36 
Bhupendra Rasiklal Kapadia v. Jayantilal 
Vrajlal Shah Guj 52 


Biharilal Agarwala v. Ramesh Kumar Rath 

Orissa 45 

Board of Trustees of the Port of Bombay v. 
Dilipkumar Raghavendranath Nadkarni 


i SC 109 
Boraiah M. S. v. Sudarshan Agarwal 

Kant 51 

British India Corporation Ltd. v. Market 

Committee, Dhariwal SC 162 


Central Manbhum Coal Co, (P.) Ltd. v. Ad- 
ditional Collector Cal 95 
Limited v. Bank of 
America Cal 44 (NOC) 
Chando Mahtain v. Khublal Mahto Pat 33 
Chhotey Bux v. Ist Additional District 
Judge, Bareilly All 41 (NOC) 
Cycle Equipments (P.) Ltd. v. Municipal 


Corporation of Delhi Delhi 94 
Dal Chand v. Satish Chandra Raj 23 
Darrang Industrial Corporation, Darrang, 


Tezpur v. Assam Board of Revenue 
Gauhati 51 (NOC) 
Debabrata Tarafder v. Biraj Mohan Bardhan 
~ Cal 51 
Delhi Sainik Co-operative House Building 
Society Ltd. v. Financial Commissioner, 
Delhi Administration Delhi 81 
Dhruba Sahu (dead) v. Paramananda Sahu 
Orissa 24 
Dhudaram v. State Raj 29 
E. Rangaraju v. Revenue Divisional Officer 
Mad 71 
East Bulliaree/Kendwadih Colliery Co. Pvt. 
| Ltd. v. Union“of India : Delhi 70 

(Feb.} 1983 ACT. R. Indexes/1 E 


Food 


Economic Transport Organisation v. State 
. Ker 44 
Elgin Properties v. State Cal 61 
Esther Kiron v. Franklin Promod Kiron 
i Cal 56 (FB) 
European Grain and Shipping Ltd. v. Bom- 
bay Extractions Private Ltd, Bom 36 


Inspector, Municipal Corporation, 
Baroda v. Madanlal Ramial Sharma 

SC 176 

Andh Pra 34 

v. Bashir Ahmad 

SC 123 

Punj 50 (FB) 

All 84 

Orissa 27 


G. Chennaiah v. State 
Ghafoor Ahmad Khan 
Khan (Dead) by Lrs. 
Chet Ram v. Amin Lal 
Girdhari Yadava v. Ram Naik 
Gopal Meher v. Dala Bariha 


Gopinath Deb v. Budhia Swain Orissa 31 
Gulab Chand v. Satya Vrat ` All 54 
Gulam Mohammed Mir Yaseen Ali v. Andhra 
Pradesh Muslim Wakf Board 
Andh Pra 48 (NOC) 
Gul Mohammad v. Samar Jahan Delhi 90 
Gurpreet Singh Sidhu v, Punjab University 
Punj 70 (FB) 
Hakim v. Santu , Him Pra 23 (FB) 
Hari Satya Banerjee v. Mahadev Banerjee 
Cal 76 
Harish Kumar v. State All 63 
Hindurao’ Annasaheb Patil v. Yeshwant Lax- 
man Yadav Bom 60 
Honnappa K. H. v. State Kant 53 
Indian Oil Corporation v. Himangshu Kumar 
Ghosh Cal 87 
Jaddoo Singh v. Malti Devi All 87 
Jagannath Keshavlal Barot v. Rasiklal So- 
malal Pandya Guj 52 (NOC) 
Jayanandan N. S.-v. State Ker 46 
John Joseph v. University of Kerala 
Ker 52 


K. Narayanaswamy v. Deputy Director, En- 


forcement Directorate Mad 53 
Kailash Narain v. Bhairon Dutta Raj 27 
Kaka Singh v. Hazura Singh Punj 68 


Kamala Rajamanikkam v. _ Sushila Thakur 
Dass All 90 
Kanwal Sood v. Nawal Kishore SC 159 
Kashmiran Mathur v. Sardar Rajendrasingh 
Madh Pra 24 (FB) 

Khemehand Shankar Choudhary v. Vishnu 


Hari Patil SC 124 
Khem Datt v. Palkia Him Pra 28 
Khushi Ram v. Lal Man Delhi 78 
Kothandaraman T. S. v. Sub-Collector, 

Mettur Mad 63 
Krishna Tatya Chavan v. Shankar Yamaji 

Kadam Bom 52 
Lalithamma K. S. v. N. S. Hiriyannaiah 

Kant 63 
Madanlal Mulchand Soni v. Mainikchand 
Dhanraj Gugle Bom 35 


Madhusudan Das v. Smt. Narayani Bai 


SC 114 

Mahanth Som Prakash Das v, Sri Udasin 
Panchayati Akhara Bara Pat 35 
Mangey Ram v. Ist Additional District 
Judge; Meerut — i All 58 
Maqsoodan v. State of U. P, SC 126 


Minakshi Bahadur v. ‘University of Delhi 
Delhi 104 


soa, 


_ fleations therein if necessary 
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Mukhi Tapeobhai Keshavji a Firm v. Gondal 
Municipality Guj 47 
Mumtaz Jehan v. Insha Allah Delhi 65 
Municipal Corporation of Delhi v. Purshotam 
Dass Jhunjunwala SC 158 
Munni v. Atma Ram Him Pra 32 
Muthiah R. M. v. Government of Tami) Nadu 
i Mad 69 
Nakara D., S. v. Union of India SC 130 
Narayanaswami Chettiar v. Nambikkai Mary 
Ammal _ Mad 79 
Nilamadhaba Nanda v. Orissa University of 
Agriculture and Technology Orissa 17 
©. Abdul Aziz v. Additional Director of En- 
forcement, Ministry of Law, New Delhi 


Mad 59 
Official Receiver, Madurai v. P. N. Krish- 
naier Mad 30 


Parkash Chand Ahuja v. M/s. Dinesh Fin- 
ance and Chit ‘Fund Co. (Pvt.) Ltd. 


Punj 67 
Peroja Dadabhoy Sett v. State Bom 49 
Piar Kaur v. State Punj 49 (FB) 


Potti Venkata Kasi Viswanadham v. Valla- 


bha Vyas Andh Pra 64 
Pushpa Kumari v. Dewan Chand Trust 
Delhi 91 
Pyarey Lal Agarwal v. Mishri Lal Singh 
All 38 (NOC) 
Rajbali v. State All 78 
Rajendran v. Home Secretary Ker 58 


Rajkishore Das v. Ghanashyam Nayak 
Orissa ‘42 
Ramawati Devi v. State of Bihar SC 164 
Ram Rakha v. Ram Rakhi Him Pra 18 (FB) 
Ramu Chettiar J. v. Special Tahsildar (Debt 
Reliefs) Mad '77 
Road Machines (India) Pvt. Ltd, v. Projects 
and Equipment Corporation of India Ltd. 


Cal'91. 

Shashi Pal Raj Bhatua v. Raj Kumari Maa- 
hindroo Delhi 105 
Sahjanand Sharma v. State Pat 28 


Sanatan Dharam Sabha v. Johri Ma! Sharma 
Delhi 50 (NOC) 

Shree Madhav Mills Pvt. Ltd. v. Union of 
India Pat’ 38 
Singh Deo N. P. v. State Orissa 39 


Sitaram Prasad Sah v. Damodar Jha Pat 31i 


Sobha Jain v. Bihar State Tribal Co-opera- 
tive Development Corporation Ltd. 

Pat 39 

Sohan Lal Verma v. State Punj 62 

Sonappa Laxman Kondekar v. Vijaysinha 

Balwantrao Pawar Bom 33 


Sri-la-Sri Ambalavana Pandara Sannathi. 

Avergal, His Holiness v. State Mad 72 
State v. Asha Ram Punj 57 
State v. B. C. Pasayat Orissa 29 
State v. Civien Construction Co. Orissa 48. 
State v. Janta Pauva Factory Guj 64 
State v. P, Vijayakumaran Nair Ker 61 


State Bank of India v. Kerala Financial Cor- 
poration 
State of Punjab v. Mann Singh 
State of U. P. v. Maqsoodan : See SC 126 
Sudarshan Kumar Chadha v. Smt. Saroj 
Rani Punj 59 
Sukhamoy Roy v. Salilananda Basak Cal 83 
Sultan Singh v. Ratan Singh All 66 
Suresh Babu D. L. v. Institute of Chartered 
Accountants of India Kant 43 
Suresh Chandra v. Satish Chandra AN 81 
Sushil Majumdar v. Sova Rani Biswas 


Cal 57 

Sushila Pandey v. New India Assurance Co. 

td. All 69 

T. Chengalvarayan v. MuthialIpet High n 
Mad 

Teluguntia Hema Bala Sundari v. Pandiri 

Sakuntalamma Andh Pra 49 


U. Devadas Rao v. Gobordhan Dutta 
€al 45 (NOC) 
Union of India v. B. C. Basu Pat 25 
Union of India v. Owner & Parties Interest- 
ed in Motor Vessel M/V. Hoegh Orchid 


Guj 34 
United Commercial Bank v. Rathi Fibres 
and Fabrics, Ltd. Delhi 111 


Usha Sales Ltd. v. Aruna Gupta Delhi 107 
y. Madhusudan Reddy v. State 

Andh Pra 42 (NOC) 

Vijai Kumar Singh v. Benaras State Bank 

Ltd. All 77 
Vinod Herur v. Deputy Commissioner 

Kant 57 

Vishwa Nath v. State of J. & K. SC 174 

Wang Chen Tshering v. Lorretta Tshering 

nee Fuller 





SUBJECT INDEX 


Anghra Pradesh (Andhra Area) Tenancy and 
Agricultural Lands Act (21 of 1950) 


See under Tenancy Laws. 


Andhra Pradesh Gram Panchayats Act 
(2 of 1964) 


See under Panchayats. 
Arbitration Act (10 ef 1940) 
——-Ss. 8, 20 — Reference of disputes to ar- 
bitrator — Notice by A under S. 8 raising 


claims for reference, subject to further modi- 
Orissa 49 


Arbitration Act (contd.) 

——S. 8 (2) — Appointment of arbitrator 
under — Existence of dispute essential, — 
Repudiation and denial of claim gives rise to 
a dispute rissa 29 


——S. 17 — See Ibid, S. 39 Pat 25 A 


——S,. 20 — See also Ibid, S. 8 Orissa 48 


~S. 20 — Application for reference — Pe- 
euniary jurisdiction — Value of relief claim- 
ed determines jurisdiction Cal 57 


——S. 30 — Competency of arbitrator m en- 
tertaining claim barred by limitation — Ob- 
jection as to — Maintainability Pat 25 B 


+ 
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Arbitration Act (contd.) 


——Ss. 30, 33 — Objection petition challeng-" 


ing award on ground of non-existence of ar- 
bitration agreement — Limitation — Objec- 


tion being covered under Section 30 (c), 


period of limitation begins as provided under 
Article 119. AIR 1968 Delhi 21 (FB), Held 
no longer good law in view of AIR 1976 SC 
1745 Punj 67 
-—S. 33 — See Ibid, S. 30 Punj 67 
——S. 34 — Stay of legal proceedings where 
there is an arbitration agreement Stay 
granted without any requisite finding as to 
satisfaction of conditions — Order is without 
jurisdiction Pat 38 


——Ss. 39, 17 Appeal against order of 
trial court rejecting objections to award — 
Maintainable notwithstanding that decree is 
passed in terms of the award Pat 25 A 


Assam Meter Vehicles Taxation Act 
(9 of 1986) 
«—S. 17 — Revision — Condonation of de- 
lay — Section 5 of Limitation Act does not 


apply to S. 17 of Taxation Act 
A 


di 


Gauhati 51 (NOC) 
Assam Motor Vehicles Taxation Rules (1936) 


——R. 40 (2) — See Assam Motor Vehicles 
Act (1936), S. 17 Gauhati 51 (NOC) 


Banking 
~—— Guarantee See Contract Act (1872), 
S. 126 Delhi 86 B 


Bengal General Clauses Act (1 of 1889)- 


«~S, 8 — See Constitution of India, Arti- 
cle 254 SC 159 


Bihar and Orissa Co-operative Societies Act 
(6 of 1$35) 
See under Co-operative Societies. 


Bihar Consolidation of Holdings and Preven- 
tion of Fragmentation Act (22 of 1956) 
See under Tenancy Laws. y 


Bihar Land Reforms Act (30 of 1950} 
See under Tenancy Laws. 


Bombay inferior Village Watans Abelition 
Act (1 of 1958) 
See under Tenancy Laws. 


Bembay Port Trust = Regulations 
a 


PEA 12 (8) — See Constitution of India, `. 


SC 109 


Gembay Public Trusts Act (29 of 1950} 


——Ss. 17, 19, 21, 22-A — Public Trust Pro- 
perty City Survey enquiry regarding 
title to property — Relevant entry in Pub- 
lic register — Entry is conclusive unless 
varied under S. 22-A — It cannot be chal- 
Ienged in civil suit. (1966) 7 Guj LR 825, 
(1967) 8 Guj LR 42, Held no -longer good law 
in view of F. A. No. 222 of 1875, D/- 10-11- 


1875 (Guj) (DB) Guj 52 
——S. 19 — See Ibid, S. 17 Guj 52 
w~—S. 21 — See Ibid, S. n Guj 52 
=S. 22-A — See Tid, Guj 52 


Bombay Rents, Hotel and Lodging House 
Rates Control Act (57 of 1947) 


See under Houses and Rents. 


Bombay Tenancy and Agricultural Lands 
Act (67 of 1948) 
See under Tenancy Laws. 


Central Civil Services (Pension) Rules (1572) 


——-R. 34 — See Constitution of India, Art 14 
SC 139 A 


Chartered Accountants Regulations (1964) 


——Regn. No. 67 (10), 
stitution of ‘India, Art. 


xpiIn. 1 — See Con- 
26 Kant 43 B 


Civil Procedure Cede (5 of 1908) 


~—S. 9 — See also 

(1) Bombay Public Trusts Act (1950), S. 17 
Guj 52 
(2) Debt Laws — Tamil Nadu Debt Relief 
Act (1980), S. 5 (2) Mad 71 

(3) Specific Relief Act (1963), S. 41 (e) 
Delhi 50 (NOC) 
-——S. 9 — Order made by competent auth- 
ority beyond period of limitation — Does not 

suffer from lack of inherent jurisdiction 
Orissa 27 B 

——S. li — See also Ibid, O. 21, R. 35 
Delhi 65 


~S. II and Q. 9, R. 13 West Bengal 
Premises ‘Tenancy Act (12 of 1956), Ss. 13 (6) & 
17 (8) — Ex parte decree passed in eviction 
suit — In subsequent suit earlier decree set 
aside on finding of falsity of claim and 
fraudulent suppression of agreement not to 
proceed with suit — Earlier suit does not 
revive — Subsequent eviction suit is main- 
tainable Cal 83 


sS, 11, O, 39, R. I — Application for tem- 
porary injunction restraining beneficiary 
from encashing bank guarantee dismissed as 
premature — Subsequent application. for the 
same is not barred Delhi 86 A 


——S. 20 ——See Constitution of India, Arti- 
cle 226 Kant 43 A 
——S. 47 — See also 
(1) Houses and Rents ~—- West Bengal Pre- 
mises Tenancy Act_ (1956), S. 13 (1) (a), 
fe) (fF) .: Cal 45 A (NOC) 
(2) Tenancy Laws — Punjab Security of 
Land Tenures Act (1953), S. 19-A (2) 
Punj 50 E (rB) 
E T. P. Act (1882), S. 55 (4) (b) 

Andh Pra 49 
=S, 47 — Powers of executing Court = 
Declaratory decree — Executing Court can- 
not go behind the decree — Held on facts, it 
was declaratory decree simpliciter and not 
executable Andh Pra 64 A 


—~—Ss, 47, 100, 115 — Plea that decree was 
merely declaratery decree and not execut- 
able was not raised at stage of second appeal 
— Plea that affidavit in support of Miscel- 
Ianecus Petition filed in second appeal con- 
tained no allegation that decree was decla-__ 
ratory — Held affidavit contained only ek- 
tract of operative portion of judgment: ‘and . 


fee os 


i 
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Civil P. C. (eontd.) 
hence plea in revision petition that decree 
was declaratory decree was not barred 
Andh Pra 64 B 
~-—Ss. 47, 100 — Objection with regard to 
executability of decree on premise that it 
was only declaratory decree — Not raised in 
second appeal — Petitioner not barred from 
agitating about executability of decree at 


time when decree was sought to be executed. 


and not at time when case sought to be pro- 
secuted on merits — Petiticner not prevent- 
ed from filing fresh suit for getting decree 
executed Andh Pra 64 C 


——S. 54 — Proceedings under S. 54 — Col- 
lector can in suitabl& case make equitable 
partition and in doing so he neither violates 
the decree nor transgresses any law SC 124 


——S. 66 (1) —- Code. of Civil Procedure 
(Amendment) Act (49 of 1973), S. 97 (3) and 
(2) — Suit for possession by purchaser cer- 
tifled by Court — Defendant precluded by 
amended S. 66 (1) from putting forward 
plea of benami — Effect of S. 97 (3) — Scope 
of S, 97 (2) Ker 56 A 


—~-—S. 80 — Waiver of notice — Suit against 
State and others for damages — Injuries 
sustained by plaintiff on account of negli- 
gence of jeep driver of Police Dept. in the 
course of his employment — State was vi- 
cariously liable in damages to plaintiff — 
Want of notice to jeep driver — 
made a party, jeep driver remained ex parte 
and did not even file written statement — 
Jeep driver by his conduct waived require- 
ments of notice under S. 80 — Suit was not 
defective for want. of notice to jeep driver. 
AIR 1973 Punj & Har 339, Diss. from 
Ker 46 B 
——S. 96 — First Appeal dismissed for non- 
payment of process fee — It being the first 
default and not deliberate, held, appeal 
ought not to have been dismissed 
Delhi 90 A 
——S. 96. — Suit laid by muslim before the 
Sub Judge for dissolution of marriage — 


Judgment and the decree. that followed oe 
90 B. 


appealable under S. 96 Dethi 
——S, 96, O. 41, R. 31 — Settlement of land 
under Estates Abolition Act — Civil suit by 
opposite party for restoration of title to land 
=~ Several issues involved — Suit dismissed 
— Appeal — Appellate Court is bound to 
give. its decision on every issue involved 

` Orissa 42 B 


~S. 100 — See also : 
(1) Ibid, S. 47 : Andh Pra 64 B, C 
(2) T. P. Act (1882), S. 105 Him Pra 32 B 


——S. 100 — Second appeal — Interference 
— Commission of error of law and proce- 
dure by lower Appellate Court — High 
Court in second appeal could interfere with 
finding of fact arzived at by lower Appel- 
late Court All 54 € 
——S. 100 — Second ‘appeal — Finding of 
fact — Sale deed executed between parties 
— Consideration partly paid ‘and partly pro- 
mised to be ‘paid — Concurrent finding: that 
subsequent receipt of payment of considera- 
tion promised to be paid in future was genu- 


Though 


Civil P. C. (eontd.) 
ine — It was finding of fact — It coula not 
be assailed in second appeal All 84 B 
-———Ss. 100, 101 — Finding of lower appel- 
late Court that ‘A’ is not son of 'B’ but he 
is son of 'C’ — This is pure finding of fact 
and cannot be assailed in second appeal . 
Orissa 36 A 
——~S. 107 — Appreciation of evidence — 
Jurisdiction of appellate Court — Nature 
and extent of — Findings of trial Court — 
Reversal by High Court — Interference by 
Supreme Court in appeal under Art. 133 (1) 
(a) of Constitution. F. A. No. 82 of 1961, A 
30-9-1963 (Madh Pra), Reversed SC 14 A 


——S. 114 — See Ibid, O. 39, R. 1 
Delhi 107 A 
——S. 115 — See also 
(1) Ibid, S. 47 Andh Pra 64 B 
(2) Constitution of India, Art. 226 
All 58 B 
——S. 115 — Revisional order, by Appellate 
Rent Control Authority under Ss. 21, 34 — 
Order not open to revision under S, 115 
All 58 
——S. 115; 0.9, R. 18; O. 43, R.1 k) — 
Proceeding for setting aside ex parte decree 
— It is a miscellaneous proceeding — Order 
directing abatement of proceeding under O. 9, 
R. 13 — Whether appealable — Applicability 


of O. 48, R. 1 (k) Orissa 45 A 
——S. 115; O. 13, Rr. 1,2 — Exercise of 
jurisdiction illegally or with material irre- 
gularity — What is. — Instance Pat 35 A 


—-—S. 115; O. 13 Rr. 1, 2 — “Any case which 
has been decided” — Order refusing to en- 
tertain documents not in possession of veti- 
tioner is a decision within S. 115 — Revision 
against same is maintainable Pat 35 B 
——S. 115; O. 13 Rr. 1, 2 — Error of law or 
fact —'.Court admitting at a, subsequent 


stage, publie documents but not private do- 


cuments — It is a question of jurisdictional 
error . Pat 35 C 


——S. 115 — “And in which no appeal lies 
thereto” —‘ Interpretation — Merely because 
appeal lies against the final judgment, it 
cannot be said that revision does not lie 
against order during the course of the suit: 


Pat 35 7 
——S. 115 — Error of procedure — Order 
Gétermining rights of parties — Revision 
is maintainable, even if there is procedural 
error f Pat 35 E 
——S. 141 — See Constitution of India, Arti- 
cle 226 ” Orissa 17 A 


——S. 148 — Confirmation of decree of lower 
court — Effect of -— Decree of lower appel- 
late court for specific performance of agree- 
ment for sale subject to plaintiff depositing 
sale price within 2 months from date of 
decree confirmed by High Court in second 
appeal — Held, High Court must be deemed 
to have incorporated terms of decree of 
lower court and period of 2 months fixed by 
lower court would have to be computed from 
date of decree of High- Court Bom 60.4 
—-—S. 148 — Extension of time — Grant of 
— Conditional decree — Decree for specific 
performance of agreement for sale passed 


SUBJECT INDEX, A. J. R, 1983 FEBRUARY ae 5 


Civil P. C, (contd.) 

subject to condition that plaintiff deposited 
sale price within time fixed in decree 
Held, decree being conditional court had no 
jurisdiction to extend time for deposit. 1970 
Mah LJ 481 and AIR 1970 Bom 398, Not fol- 
lowed in view of subsequent decision of Divi- 


‘sion Bench in Civil Appln. No. 3964 of 1958, 


D/- 19-8-1959 (Bom) Bom 60 B 
—--§, 151 — See also 
(1) Ibid, O. 39, R. 1 Delhi 107 A 


(2) Tenancy Laws — Orissa Estates Aboli- 
tion Act (1952), S.-6 Orissa 31 A 
-—S. 151 — Bihar Land Reforms Act (30 
of 1950), S. 388 — Inherent powers — Exer- 
cise of — Inherent powers to cancel earlier 
order can be exercised only upon authority's 
own satisfaction and not pursuant to in- 
structions of someone else Cal 95 B 


-—§, 151 — Bihar Land Reforms Act (30 of 
1950), S. 38 — Inherent powers —. Order of 
Additional Collector passed in exercise of in- 
herent power suspending bonds issued for 
payment of compensation pending investiga- 


“tion by police ~— Validity. Civil Rule 
No, 2731 D of 1980, D/- 25-9-1981 (Cal), Re- 
versed Cal 95 C 
——O. 1, R. 1 — See Constitution of India, 
Art, 226 Orissa 17 A 


` 


` 


——0. 1, Rr. 3 and 10 — Addition of party 
— Suit by tenant to restrain landlord from 
taking possession. of premises otherwise than 
in due course of law and from causing ob- 
struction in enjoyment of property — Third 
party disputing defendants title — Tenant 
applying for adding third party as second 
defendant without seeking any relief against 
him — Held, application was not maintain- 
able Guj 52 (NOC) 


——0. 1, R. 10 — See Ibid; O. 1, R. 3. 
Guj 52 (NOC) 
——Q. 1, R. 10 (2); O. 39; Rr. 1, 2 — Specific 
Relief Act (1963), S. 39 — Addition of par- 
ties — Suit for injunction restraining defen- 
dants from interfering with possession of 
plaintiff — No allegation by plaintiff against 
Gaon Sabha — Relief if granted not going 
to cause prejudice to Gaon Sabha — It is 
neither a necessary party-nor proper party ` 
Delhi 78 
——O. 2, R. 2 — Suit for recovery of pos- 
session and for demolition of construction 
When cannot be defeated merely because 
relief was not properly worded — Instance 
All 39 (NOC) 
——QO,. 2, R, 2 (3) — Suit for refund of octroi 
duty paid on certain items — Previous suit 
for declaration that those items were not 
liable to.duty — Held, omission to claim re- 
lief of injunction in previous suit would not 
bar suit for refund Guj 47.A 
——O. 5, R. 20 — Delhi Rent Control Act (59 
of 1958), Section 14 (1) Application for 


eviction — Summons sent to tenant, never 
refused nor avoided by him — Service by 
proclamation in newspaper — Application 


for substituted service was not called for -- 
-Delhi 49 C (NOC) 

——O. 6, R. 16 and O. 8, R. 7 — Negotiable 

Instruments Act (1881), S. 82 (c) —--Suit on 


Civil P. C. (eontd.) 

pronoie executed by defendant in favour of 
plaintiff — Inconsistent pleas of defendant 
that he did not execute pronote: and plain- 
tiff was only benamidar are Hable to be 
struck out under O. 6, R. 16 Raj 23 


——0O. 6, R. 17 — Plea of adverse possession 
— Not raised in written statement Not 
put in issue — Such plea would run counter 
to plea raised before trial Court — Amend- 
ment refused by first appellate Court 


Ker 56 E 
——O. 7, R. 10 — See Divorce Act (1869), 
S. 3 Cal 56 (FB) 
——O,. 8 R. 7 — See Ibid, O. 6, R. 16 
: Raj 28 
——O. 9, R. 13 — See also 
(1) Ibid, S. 11 ` Cal 83 
(2) Ibid, S. 115 Orissa 45 A 


(3) Houses and Rents — Delhi Rent Con- 
trol Act (1958), S. 39 
Delhi 49 B (NOC) 
(4) Limitation Act (1963), Art. 123 
Delhi 49 A (NOC) 
(5) Provincial Small Cause Courts Act 
(1887), S. 17 Proviso. All 95 


—-—O. 9, R. 13; O. 22, R. 2 — Proceeding for 
setting aside ex parte decree Person in 
whose favour no decree was passed js not a 
necessary party for proceeding under O. 9, 
R. 13 — Death of such person — Effect 
Orissa 45 B 

=——O. 13, R. 1 — See Ibid, S. 115 

Pat 35 A, B, C 
——0O. 13, R. 2 — See Ibid, S. 115 . 

Pat 35 A, B, C 
—-—0O. 13, R. 3 — Objection as to mode of 
proof of document — Shall be taken when 
it is exhibited by trial Court and not in ap- 
peal for first time Orissa 24 C 


—--O. 14, Rr. 1 and.3 — Suit to recover 
money on account of licence fee ‘or arrears 
of rent — Defendant proved to have been 
inducted by plaintiff — Issue whether defen- 
dant is licensee or tenant need not be fram- 


ed ‘Delhi 105 
——O. 14, R. 3 — See Îbid, O. 14, R. 1 
Delhi. 105 


——O. 21, R. 10 — See Ibid, O. 21, R. 16 
Punj 50 F (FB) 
——0O. 21, ‘Rr. 16, 10 — Scope of 
Punj 50 F (FB) 


——O. 21, Rr. 35, 36 and S. 11. Partition 
decree — Execution of — Previous applica- 
tion for symbolical possession of property 
occupied by tenant — Subsequent application 
for actnal possession of property occupied by 
judgment-debtor — Not barred — Question 
of res judicata would not arise Delhi 65 
——0. 21, R. 36 — See Ibid, O: 21, R. 35 

: Delhi 65. 
——O, 23," R. 2 — See Ibid, O. 9, R. 13 

Orissa 45 B 
——O. 22, R. 10. — Transfer of suit property 
by sole respondent in favour of his wife by 
way of gift during his lifetime — -It is a 
ease of devolution of interest and there will 
be no question of abatement on death of sole. 
respondent. S..A. No. 1762 of 1979, D/- 26-8- 
1979. (All), Reversed - : - SC 123 
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Civil P. C. (contd.) : : 
—O. 22, R. 16 — Suit for possession by 
trustees in their representative capacity — 
Death of some trustees pending suit — Ap- 
plication under O. 22, R. 10 for impleading 
newly appointed trustees — Limitation 
Delhi 91 
——O. 23, R. 1 — Applicability — Bar im- 
posed by O. 23, R. 1 applies to suits and not 
to defence Delhi 107 B 
——O. 23, R. 3 — Delhi Land Reforms Act 
(1954), S. 85 — Suit under, for declaration 
as bhumidhars — Plaintiffs alleging their 
possession as forcible — Death of some of 
plaintiffs during pendency of suit itself — 
Appeal would not abate for not bringing 
L. Rs. of deceased on record Delhi 81 A 
——O. 34, R. 14 — See T, P, Act (1882), Sec- 
tion 55 (4) (b) Andh Pra 49 
——O. 37, R. 1 — Delhi High Court (Original 
Side) Rules, Chapter XV and Rule 12 — 
There is nothing in the Rules framed by 
High Court which is inconsistent or incom- 


patible with amended O. 37 Delhi 111 

——0O. 39, R. 1 — See also : : 
(1) Ibid, S. 11 Delhi 86 A 
(2) Tbid, O. 1, R. 10 (2) Delhi 78 


——O, 39, Rr. 1 and 2, Ss. 114 and 151 — 
Injunction restraining landlady from not 
allowing tenant to use demised premises — 
Court can impose condition — Whether order 
amounted to modification or review of ear- 
lier ae a - Delhi 107 A 
-——O. 39, R. 2 — See 
(1) Ibid, O. 1, R. 10 (2) Delhi 78 


{2) Ibid, O. 39, R. 1 Delhi 107 A 
——O. 40, R. 1 — See Provincial Insolvency 
Act (1920), S. 35 Mad 89 


——O. 40, R. 4 — See Ibid, O. 43, R. 1 (a) 
All 7 


—O. 41, R. 23 — See Constitution of India, 
Art, 226 Mad 66 B 


—~—O. 41, R. 31 — See Ibid, S. 96 

Orissa 42 B 
——0O, 41, R. 33 — See Tenancy Laws —- 
Orissa Estates Abolition Act (1952), S. 8-A 
(2), Proviso (1) Orissa 42 A 
——O, 43, R. I (a) and O. 40, R, 4 — Final 
order as contemplated by R. 4 — What is 

` All 77 

«=-—QO, 43, R. 2 (È) — See Ibid, S, 115 

Orissa 45 A 


Cede of Civil Procedure (Amendment) Act 
f (48 of 1973) 
-— See Civil P. C. 


——S. 97 (3) and (2 
Sy ©) Ker 56 A 


(1908), S. 66 (1) 


Coking Coal Mines (Nationalisatien) Act 
(86 of 1872) 


=—Ss, 3 (n), 4, 10 and 26 — Owner — Rais- 
ing contractor under agreement and in pes- 
session of mine is such owner for purposes 
of Ss. 4 and 10 Delhi 79 B 
——S, 4 — See Ibid, S. 3 () Delhi 70 B 
——S. 10 —`See Ibid, S. 3 (n) Delhi 70 B 
——S. 23 ~~ See also Constitution of India, 
Art. 226 Dethi 70 A 
——S. 23 — Claims admitted by Commis- 
sioner — Deduction of, from compensation — 


Coking Coal 

(contd.) ; 
——Two owners — Proper mode of mak- 
ing deduction . Delhi 70 G 
——S. 26 — See Ibid, S. 3 (n) Delhi 70 B 


Mines (Nationalisation}, Act 


Commissions of Inquiry Act (60 of 1952) 


——S. 3 (i) — “If it is of opinion” — Un- ¥ 


less compelled by Lok Sabha or Legislative 
Assembly of State concerned, Government 
has discretion to appoint or not te appoint 
commission Ker 59 A 


Constitution of India 


-—=—Pre. — See Ibid, Arf. 14 SC 130 A 
——Art. 14 — See also Co-operative Socie- 
ties — Rajasthan Co-operative Societies Act 
(1865), S.-139 Raj 29 B 
——Arts, 14, 39 (e), 41, 43 (8) and Pre. — 
Central Civil Services (Pension) Rules (1972), 
R. 34 — Ministry of Finance Memorandum 
No. F-19 (3)-EV-79, D/~ 25-5-1979 — Ministry 
of Defence Memorandum No. 8/40725/AG/ 
PS4-C/1816/AD (Pension), D/- 28-9-1979 — 
Classification in revised pension formula be- 
tween pensioners on basis of date of retire- 
ment specifled in memoranda — Arbitrary 
and violative of Art. 14 SC 130 A 
— Arts. 14, 226 — Education =- Comparison 
of courses — Decision of experts — No inter- 
ference by Courts unless decision is mani- 
festly perverse — Admission to Law College 
— Preference given to graduates completing 
10 plus 2 plus 3 years course as compared to 
11 plus 3 years course — Held, reasonable 
Delhi 104 
=-—Art. 15 — See Ibid, Art. 226 ; 
` Punj 70 B (FB) 
——Art. 20 (1) — See Ibid, Art. 254 SC 158 
—— Art. 29 — See Ibid, Art. 226 
Punj 70 B (FB) 
——Art. 30 — See Ibid, Art. 226 
Punj 70 B (FB) 
——Art. 39 (e) — See Ibid, Art. 14 SC 130 A 
——Art. 41 — See Ibid, Art. 14 SC 130 A 
=—Art. 43 (3) — See Ibid, Art. 14 
$ SC 139A 
a—Art. 71 — See Presidential and Vice- 
Presidential Elections Act (1952), S. 13 
Kant 51 


_——Art. 188 (1) (a) — See Civil P. C. (1908), 
S. 107 


SC 1144 A 


— Art. 226 — See also 
(1) Ibid, Art. 14 Delhi 104 
(2) Houses and Rents — W. B, Premises 
Requisition and Control (Temporary 
Provisions) Act (1947), S. 3 (1) en 


j Cal 

Land Acquisition Act (1894), S. 4 

9 rS saves All 78 A 
(4) Letters Patent (Delhi), Ci. 1¢ 

Deihi 3I C 

(5) Mines and Minerals 

Development) Act (1957), S. 11 


Delhi 47 (NOC) | 


(6) Municipalities — Punjab Municipal Act 
(1911), S. 22 Proviso Punj 62 A 

(T) Panchayats — Andh, Pra. Gram Pan- 
yats Act (1664), S. 234 
Andh Pra 42 B (NOC) 


(Regulation and . 


a 


Ay 


x) 


„ently 
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Constitution of India (contd.) 
(8) Presidential and Vice-Presidential 
Elections Act (1952), S. 13 
Kant 51 


vw —Art, 226 — Domestic enquiry — Natural 
justice —- Employer represented by legally 


~ trained officers in enquiry — Request 


employee to be represented by lawyer re- 
fused — There is denial of reasonable op- 
portunity of hearing to employee SC 168 


wom Art, 226 — Writ petition — Locus standi 
= Co-operative Society registered under 
Co-operative Societies Act and consisting of 
publie spirited citizens seeking to espouse 
cause of retirees individually unable to seek 
redress through labyrinths of costly legal 
judicial process — Its locus standi is un- 
questionable Sc 130 B 
——Art. 226 — Writ jurisdiction — Second 
revision to High Court after  revisional 
order of lower appellate authority under 
U. P. Rent Act, 1972 — Not maintainable — 
High Court will not grant benefit in exer- 
eise of writ jurisdiction All 58 B 


——Art, 226 — Education — Admission te 
M. D. Course Criteria prescribed by 
Medical Council of India r./w. Kanpur Uni- 
versity Faculty of Medicine Resolution D/- 
13-7-1975 — Candidate doing housemanship 
of one year in cardiology only — Not entitl- 
ed to admission to M. D. Course in General 
Medicine All 63 


——Art. 226 — Mala fides — Investigation 
started by police on basis of F.I. R. 
Mala fides alleged against persons at whose 
instance F.1.R. was lodged — Such plea of 
mala fide cannot be entertained for pur- 
pose of quashing investigation 


Cal 95 A 
~——Art, 226 — Alternative remedy — Ag- 
grieved party compelled to challenge vires 
of the Act — Writ petition maintainable 
notwithstanding availing of alternative re- 
medy Delhi 70 A 


-——Art. 226 — Delhi Municipal Corporation 
Act (66 of 1957), S. 430 (3) and (4) 
Licence revoked — Writ petition by licensee 
challenging revocation Maintainability. 
ILR (1981) 2 Delhi 639. Reversed 

` Delhi 94 B 


s-—Art. 226 — Delhi Munictpal Corporation 
Act (66 of 1957), S. 430 (3) —- Order of Cor- 
poration revoking licence under S. 430 (3) 
~~ Writ petition by licensee challenging re- 
vocation — Ad interim relief granted 
Failure of licensee to inform High Court 
about pendency of prior suit filed by him 
to restrain Corporation from revoking licence 
and ad interim relief obtained therein 
Effect. ILR (1981) 2 Delhi 638, Reversed 
Delhi 94 C 
——Art. 226 — Delhi Municipal Corporation 
Act (66 of 1957), Ss. 430 (3), 416 and 417 — 
~ Licence granted by Corporation on ap- 
plication under Ss. 416 and 417 — Subsequ- 
licence cancelled under statutory 
power under Section 430 (3) — Writ peti- 
tion challenging revocation. is maintainable. 
ILR (1981) 2 Delhi 638, Reversed. i : 
g ys Delhi 94 D 


.——Art, 226 — Joint writ petition — 


Constitution of India (contd) 
—-—Art. 226 — Territorial jurisdiction of 
High Court — Residence of partiés and 
place where cause of actien arises 

Kant 438A 


——Art. 226 — Other remedy open — Re- 
jection of nomination papers — Remedy of 
election petition available after completion 
of elections — Power of High Court to in- 
terfere before completition of elections. De- 
cision in W. P. No. 2356 of 1976, D/- 28-6- 
1976 (Mad), Dissented from Kant 43 B 


~——Art. 226 — Writ of mandamus In 
absence of pleadings and evidence that 
there was earlier demand to and refusal by 
person or authority to grant relief — Writ 
cannot ‘be issued Ker 58 B 


Art, 226 — Writ appeal — Pleas open 
to aggrieved party Mad 66 B 


Ap- 
plicability of O. 1, R. 1, Civil P. C. — Not 
barred by addition of Explanation to S. 141, 
Civil P., C. in 1976: — Joint petition when 
maintainable, stated Orissa 17 A 


——Art. 226 — New point — Petitioner can- 
net be allowed for the first time to go back 
upon his own actions and raise a conten- 
tion contrary to the stand taken by him till 
then Orissa 39 A 


——Art. 226 — Election disputes — Election 
of Co-operative Society — Election conduct- 
ed in spite of stay order of Registrar 
Effect Pat 28 


——Art, 226 — Writ of certiorari — Does 
not le against a privately owned non-sta- 
tutory institution Punj 70 A (FB) 


——Arts. 226, 29, 15, 30 — Privately owned 
and managed institution receiving State aid 
— Admission to — No fundamental! right on 
all citizens conferred — Writ of certiorari 
or mandamus is not maintainable against 
such institution. ILR (1976) 2 Punj & Har 
859, Overruled Punj 70 B (FB) 


——Art. 226 — Writ petition — Maintain- 
ability — Receipts held inadmissible in evi- 
dence on ground that they were unstamped 





— Writ petition challenging order — Not 
maintainable Raj 27 
——Art, 226 — Writ petition — Necessary 


parties - What are not — Instance 
Raj 29 C - 
——Art. 226 —- New plea — Question as to 
admissibility of evidence not raised before 
Courts below — Question cannot be allow- 
ed to be raised in writ petition 
: All 41 B (NOC) 
——Art, 245 — See Motor - Vehicles Act 
(1939), S. 66-A (1) (ii) Ker 44 


——AMm. 246, Sch. 7 List 2, Ent. 18 — A. P. 
(Andhra Area) Tenancy and Agricultural 
Lands Act (21 of 1950), Section 38E (2) 
proviso — State Legislature is competent te 
enact A. P. Act 2 of 1979 - 

` Andh Pra 34 A 


——Arts 254, 20 (1)-— Seope of — Preven- 
tion- of Feed Adulteration Act (1954), Sec- 
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Constitution of India (conid) 

tions 16-A, 20, 16 (i) (a) (as amended in 
1976) -— Prosecution for offence committed 
in West Bengal on 16-8-1975 — Effect of 
W. B. State Amendment Act of 1973 — Of- 
fence punishable with imprisonment for 
life — Amendment by Central Amendment 
Act in 1976 — Earlier State Act impliedly 
repealed by latter Central Act —. Sec. 16-A 
would be applicable to the trial for afore- 
said offence. (1977) 81 Cal WN 1075, Over- 


ruled SC 159 
——Sch. 7, List 2, Entry 18 — $ee Ibid, 
Art. 246 Andh Pra 34 A 


Contract Act (9 of 1872) 
w-—S, 11 — See T. P. Act (1882), S. 7 


i Cal 76 C 
——S. 65 — See Negotiable Instruments 
Act (1881), S. 87 All 81 
——S, 126 — Bank Guarantee — Invoca-" 


tion of — Can be invoked in a. commercial 
manner without, setting out entire case of 
the beneficiary under the guarantee — In- 
vocation would be sufficient and proper if 
Bank concerned understands that the gua- 
rantee is being invoked by the beneficiary 
in terms of the guarantee. AIR 1980 Delhi 
174, Dissented from Cal 91 A 


——Section 126 — Bank guarantee — Invo- 
cation of — When can be restrajned by in- 
junction —- On facts, held, the vendor was 
not entitled to an injunction restraining the 
vendee, the beneficiary under the bank gua- 
rantee, from invoking the guaranio. G 


——S, 126 — Bank guarantee — Encash- 
ment — Bank issuing guarantee is not con- 
cerned with underlying contract except in 
clear case of fraud — Fraud contemplated 
by exception is one having direct connec- 
tion with the guarantee Delhi 86 B 
——S, 215 — General Attorney authorised 
to lease out land — Attorney leasing out 
land to his own son — Effect Him Pra32A 


-—S. 230 — Suit against agent — Agent 
even of a foreign principal cannot be sued 
Cal 44 B (NOC) 


CO-OPERATIVE SOCIETIES 
Societies 


—Bihar and Orissa Co-operative 
Act (6 of 1935) 


——S. 65-A — See Constitution of India, 
Art. 226 Pat 28 


—Rajasthan Co-operative Societies Act (13 
of 1965) 


—~—S,. 36 — See Constitution of India, Arti- 
cle 226 Raj 29 C 
——Ss. 36 (1A) (c) and (d), Proviso and 139 
— Nomination of the Managing Committee 
of a Society after expiry of term of elected 
Managing Committee — Order exempting 
society from provisions of Act passed, but 
specific manner of applicability of provi- 


sions, not stated — Nomination is invalid .- 


me 5 Raj 28 A 


Rae eo 


Co-operative Societies Rajasthan Co- 
operative Societies Act (contd.) 
——S, 139 — See also Ibid, S. 36 (1A) (c) & 
(d) Proviso Raj 29 A 
——S, 1389 — Govt. taking over power to 
nominate Managing Committees of Societies 
of a class after deciding to hold election for 
all societies — Nomination made only in 
respect of one society falling in the class — 
Action is discriminatory Raj 29 B 


Court-fees Act (7 of 1870) 
See under Court-fees & Suits Valuations. 
COURT-FEES AND SUITS VALUATIONS 
—Court-fees Act (7 of 1870) f " 


——S. 19-1 (U. P.) — See Succession Act 
(1925), S. 276 l All 90 C 


——Sch. 2, Art. 6 — See Provincial Small 
Cause Courts Act (1887), S: 17 Proviso 


' All 95 

Criminal Procedure Code (2 of 1974) 
——S,. 342 — See Customs Act (1962), Sec- 
tion 135 (b) SC 168 B 


——S. 482 — See Prevention of Food Adul- 
teration Act (1954), S. 20 SC 158 


Customs Act (52 of 1962) 


-———S, 135 (b) — Gold (Control) Act (1968), 
S. 85 (ii) — Seized metal whether gold 
Proof — Goldsmith testing the metal bars 
on touchstone and certifying them to be 
gold — His testimony cannot be brushed 
aside lightly on ground that scientific tests 
were not carried out — His assessment as 
to purity may not however be exact. 1973 
Cri LJ 1551 (Ker), Reversed SC 168 A 


——S. 135 (b) — Gold (Control) Act (1968), 
Section 85 (ii) — Offence under — Proof 
— Seizure of contraband gold In his 
statement under Section 342, Cr. P. C., ac- 
cused admitting that packet containing gold 
was recovered from him but pleading ignor- 
ance'as to contents of packet and also 
denying its ownership — Stating further 
that he was in possession of the packet for 
further transmission to another person 
without his knowledge that it contained 
gold bars — Held, his reply consisted of 
two distinct matters and were capable of be~- 
ing split — He could be convicted on basis 
of first part of the statement admitting re- 
covery of gold from him. 1973 Cri LJ 1551 
(Ker), Reversed SC 168 B 


Custom (Punjab) 


—-—Succession — Daughter has right to suec- 
ceed to non-ancestral..property of collateral 
of her -deceased father. as: representative of 
her father ` ` Him. Pra 18 A (FB) 


l 


2 
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DEBT LAWS 


—Tamil Nadu Debt Relief Act (13 of 1980) 


——S, 3 (d), Provisos (v), (vi) and (vii) (as 
amended by Act 10 of 1981) — Relative 
scope — Provisos act on different sets of 
‘individuals and not on one and the same 
set of persons ; Mad 63 
——S. 3 (d) Proviso (vi) and Explanation — 
Market value of house ` property — Deter- 


mination — Valuation certificate given by 
Tahsildar, when cannot be relied on 

Mad 69 
=S. 4 — See also Ibid, S. 5 (2) Mad 71 
——Ss. 4, 5 and 6 — Discharge of money - 
claim — Pending execution of civil court 


decree judgment-debtor seeking discharge 
of decretal amount under S. 4 from ‘Tah- 
sildar — Certificate issued — It is unsus~ 
tainable 
——-§S, 4 — Powers under — in respect of 
money claims Tahsildar or appellate auth- 
ority has no jurisdiction to grant certificate 
of discharge — Question of discharge has 
to be agitated only before civil court 


Mad 78 B 
S, 5 — See Ibid, S. 4 Mad 77 
——Ss. 5 (2), 4 — Jurisdiction of Tahsildar 
~- Dispute as to existence of a pledge is 
determinable not by Tahsildar but only by 
civil court _in a regular suit Mad 71 


——S. 6.— See Ibid, S. 4 


—~——-§. 12 (i) — Debt exempted under — 
Advance paid by mortgagee to mortgagor 
pending execution of mortgage deed — It 
is not price of property ‘purchased by cre- 
ditor from debtor’ — Hence such advance 
cannot be treated as debt under Sec. 12 (i) 
preventing debtor from seeking benefit of 
Act . Mad 79 A 


—— 





Delhi High Court (Original Side) Rules 
See under High Court Rules: and Orders. 


Delhi Land Reforms Act {8 of 1954) 
See under Tenancy Laws. 


Delhi Municipal Corporation Act 
(66 of 1957) 
See under Municipalities. 


Delhi Rent Control Act (59 of 1958) 
See under Houses and Rents. 


Displaced Persons (Compensation and 
Rehabilitation) Act (44 of 1954) 


~--S, 20 — Sale of package deal property 
— Highest bid subject to approval of Set- 
tlement Officer and Commissioner under re- 
levant rules — Refusal to grant approval 
-—~ Order cannot be set aside. Civil Writ 
= Petn. No, 3904 of 1977, D/- 36-11-1979 (Punj 
& Har), Reversed Punj 57 


Dissolution of Muslim Marriage Act 
n (8 of 1939) 


=S. 2 — See Civil P; ©. (1908),.S, 96. 
a "Delhi 90 B 


Mad 707- 


Mad 77 


tion I0. 


Divorce Act (4 of 1869) 


——Ss. 3, 10, 17 — Decree for dissolution 
by District Court — Confirmation — Par- 
ties last resided together in State of Bihar 
— Petition for divorce presented in Court 
of District Judge at Burdwan — District 
Judge at Burdwan if had jurisdiction toen- 
tertain petition. (Civil P. C. (1908), O. 7, 


R. 10) Cal 56 (FB) 
——S. 10 — See also Ibid, S. 3 

oy 4s -Cal 56 (FB) 
——Ss. 16,17 — Petition for divorce — 


Husband pleading and proving by evidence, 
desertion and living in adultery by wife — 


Decree for divorce confirmed Cal 50 (FB) 
——S. 17 — See 
(1) Ibid, S. 3 Cal 56 (FB) 
(2) Ibid, S. 10 Cal 50 (FB) 


Domestic enquiry 


——Employees right to engage counsel — 
See Constitution of India, Art. 226 
SC 109. 


EDUCATION | 


——Admission to M. D. Course — See Con- 
stitution of India, Art, 226 All 63 


~—Kerala University Act (14 ‘of 1957) 

——Sections 5.40 — Kerala University 
Union, Bye-laws, Bye-laws 6 and 21 — Gen- 
eral Council of Kerala University Union 
does not cease to function automatically at 
the end of academic year — Council can 
continue to function subject to limitations 


k Ker 52 - 
——S, 40 — See Ibid, S. 5 Ker 52 
—Kerala University Union Bye-laws ; 
——Bye law 6 — See Education — Kerala 
University Act (1957), S. 5 Ker 52 


——Bye law 21 — See Education — Kerala 
University Act (1952), S. 5 Ker 52 


—Orissa University of Agriculture and 
Technology Under-Graduate and Post Gra- 
duate Semester Regulations 


—-~-Regn. 21 — Detaining student for short 
attendance — Must be done before com- 
mencement of examination and not after 
commencement or in course of the exam- 
ination Orissa 17 B 


Essential Commodities Act 


~——S. 15 (2) — Gujarat Rice Procurement 
(Levy) Order (1966), Clause 3 (1A) — Suit 
for compensation —- Order declared as. ultra 
yires — Compensation claimed for loss in- 
curred because of compulsory levy in pur- 
guance ef Order — Suit is not ag eh 

an 5 Guj 6 


Evidence Act (1 of 1872) - 


----S.-3 — See also Civil P, C.. (1908), Sec- 
SC 14 A 


(G10 of 1955) 


e 
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Evidence Act contd.) 

——S. 3 — Partisan witness — Mere rela- 
tionship is no ground for rejection of evi- 
dence. F. A. 82 of 1961 Dj- 30-9-1963 (MP), 
Reversed Sc 114 B 


——S, 3 — Criminal trial =» Appreciation 
of evidence SC 124A 


—=+Ss. 3, 134 — Sufficiency of evidence 


SC 126 B 
——S. 32 — See also Penal Code (1860), 
S. 302 SC 164 
——Ss. 32 and 157 — Maker of statement 
not dead — Statement is admissible under 
S. 157 and not under S. 32 SC 126 © 
-—S. 45 — See Customs Act (1962), Sec- 
tion 135 (b) SC 168 A 


——S. 54 — Evidence of handwriting ex- 
pert — Expert not well-vérsed with lan- 
guage written in document — He cannet 
prove signature of person on comparison of 
handwriting on document All 51 B 


-——S. 60 — Oral evidence must be direct — 
. Witness stating on information given by 
others that “J” was driving bus at the 
time of accident — No direct oral evidence 
available — That “J” was driving bus, not 
proved All 87 A 
——S, 62 — Two wills in identical language 
prepared by process of typing and obtaining 
copy by putting carbon — Each will exe- 
cuted by testator and attested by witnesses 
— Each one is original will All 90 B 


=—S, 63 — Transfer of Property Act 
1982), S. 3 — Attestation to document — 
Proof — Document executed and attested 
at the same time — Absence of statement 
from the attesting witness that he had sign- 
ed. in presence of executant, immaterial 

` Orissa 24 B 
m——S. 91 — See Negotiable Instruments Act 
(1881), S. 87 All 81 


S, 101 — See also Hindu Law 
Cal 76 A 


——S. 101 — Adoption — Onus of proof — 


Nature and extent of. F. A. No. 82 of 1961, - 


D/- 30-9-1963 (Madh Pra), Reversed 
SC 114C 
-—Ss. 101, 104 — Benami transaction — 
Burden of proof Orissa 36 B 
——S. 114 — See also 
(1) Tenancy Laws — W. B. Land Re 
forms Act (1972), S. 2 (7) 
Cal 46 A (NOC) 
(2) Tenancy Laws — W. B. Non-Agricul- 
tural Tenancy Act (1949), S. 24 . 
Cal 46 B (NOC) 


——S. 114 — Suit for recovery of amount 
on -hundi ~~ Defendant alleging that hundi 
was executed fictitiously to accommodate 
plaintiff — Failure to procedure account 
books. both by plaintiff and defendant — 
Held, presumption against on rie 


——S. 114 — Real owner of property C 
Presumption — Person who pays money is 
‘yea] owner and not person in whose name 
property is purchased Orissa 36 C 


Evidence Act (contd.) 


=—S. 115 — Waiver — See Civil P., C. 
(1908), S. 80 Ker 46 B 
=——-S, 116 — See Civil P. C. (1908), O. 1, 
R. 3 Guj 52 (NOC) 
——S. 134 — See Ibid, S. 3 SC 126 B 
~—S. 157 — See Ibid, S. 32 SC 126 C @ 


Fereign Awards (Recognition and Enforce~ 
ment) Act (45 of 1961) 


——S. 2 = Words ‘law in force in India’ 
— Refer to the general body of laws ope- 
rative in India — Mere use of word ‘under’ 
preceding words ‘law in force in India’ does 
not imply that reference is to a particular 
law specifically enacted for purposes of pro- 
visions of Act. AIR 1978 Bom 106 Over- 
ruled , Bom 36 


Fereign Awards (Recognition and 
Enforcement) Amendment Act 
(48 of 1973) 


——S. 3 — Commercial contract — Charter- 
party contract for carriage of goods by sea 
is commercial in nature — Legal relation- 
ship arising out of charter-party contract is 
recognised as commercial under law in 
force in India by Carriage of Goods by Sea 
Act, 1925 Guj 34 A 
——S. 3 — Arbitral clause in charter-party 
contract obliging State to make reference of 
foreign arbitration — Would not amount to 
denial of sovereignty of State by virtue of 
Art. 14 of New York Convention.on Récog- 
nition and Enforcement of Foreign Arbitral 
Awards Guj 34 B 


——S. 3 — Stay of proceedings — Discre~ 
tion of Court Guj 34 C 


=—S. 3 — Application for stay of proceed- 

ings — That applicant must be party to 

arbitration agreement is not necessary 
Guj 34 D 


Foreign Exchange Regulation Act 
(2? of 1947) 


——S..5 (1) (aa) — Receipt of amount by a 
resident in India on instruction of or on be- 
half of a person resident outside India must 
be proved Mad 53 A 
—S. 5 (1) (aa) — "Resident outside India” 
— A mere vistor could not be treated as 
one Mad 53 B. 
=S. 19E — Statements of accused during 
preliminary investigation taken by officers 
other than Director of Enforcement — Ad- 
judication proceedings and enquiry conduct- 
ed by Additional Director of Enforcement — 
There is no violation of S. 19E 

Mad 58 B 


Foreign Exchange Regulation Act 
(46 of 1973) 


—S. 81 (3) — Foreign Exchange violation 
when old Act was in force — Liability in- 
curred is to be enforced by invoking provi- 
sions of old Act in view of S. 81 (3) 

` yo Mad 58 A 
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General Clauses Act (10 of 1897) 
=——S. 6 — See Civil P. C. (1908), S. 66 (> 
Ker 56 


——S. 6 — See Constitution of India, Arti- 
cle 254 SC 150 


Gold Controli Act (45 of 1968) 


——S. 85 (ii) — See Customs Act (1962), 
S. 135 (b) SC 168 A, B 


Gujarat Agricultural Produce Markets 
Act (20 of 1864) 


=S. 2 (ii) - See Gujarat Sereutret 
Produce Markets Rules (1965), R. 7 

Guj 54 A 
——S. II (1) (i) — See Quinrat a pesca 
Produce Markets Rules (1965), R 

"Gat 54 A 
——S 14 — See Gujarat ie aaa Pro- 
duce Markets Rules (1965), R 

Guj 54 A 


Gujarat Agricultural Prođuce Markets 
Rules (1965) 


=R, 4 — See Ibid, R. 7 Guj 54 A 
——Rr. 7, 4, 8,11 & 28 (Ij «= Preparation 
of voters’ list ‘under Rule 7 (2) — Duty of 
Authorised Officer Guj 54 A 


——R. 7 (1), Proviso — Compliance 


Guj 54 B 

——R. 8 — See Ibid, R.7 Guj 54 A 

——R. {1 — See Ibid, R. 7 Guj 54 A 
~—-—R, 28 (1) — See Ibid, R. 7 

3 Guj 54 A 

Gujarat Rice Procurement (Levy) Orders 

(1866) 
Cl, 3 (I-A). — See Essential Commodt- 
fies Act (1955), S. 15 (2) Guj 64 


HIGH COURT RULES AND ORDERS 


«Delhi High Court (Original Side) Rules 


vibae 2 os R. 12 == See Civil P. C. 
(1908), Q. , R. 1 Delhi 11! 


‘ —Maaras ae Court Civil Rules of Prac- 


=—R. 163 — See Provincial Insolvency Act 
(1926), S. 35 Mad 80 
——R. Ta «a See Provincia? Insolvency Act 
€s20), S Mad 80 


ee 





Bimachal Pradesh Land Recerds Maawal 
Rules 


=—Chap, 18, R. 17 — See Him. Pra. Land 
Revente. “Act (1954), S. 133 Him Pra 28 


Himachal, Fradesh Land Revenue Act 
(6 of 1354) 


S9. ‘138 and 134 — Himachal Pradesh 
Land Records Manual Rules, Chap. 18, R.17 
=- Partition of family — It becomes effec- 


Himachali Pradesh Land 
(contd) 

tive only after instrument of partition is 

drawn: — Right of pre-emption of co-sharer 

is not lost till then Him Pra 28 


~——S. 134 = See Ibid, S. 138 


Revenue © Act 


Him Pra 28 


Hindu Adoptions and Maintemance Act 
(18 of 1956) 


wS, @ = See Hindu Law — Adoption 
SC 114 D 


HINDU LAW 


——Adeption - See also Evidence Act 
(1872), Š. 101 SC 114.C 
——Adotpion — Essential requisite of -= 
Ceremony of “datta homam’’. when not ne- 
cessary, F. A. No. 82 of 1961, D/- 30-9- 
1863 (Madh Pra), Reversed SC 114D 
-~——Alienation == Minor — De facto guar- 
dian — Alienation of minor’s property by 
such guardian without legal necessity — 
Validity Cal 76 B 
~-—Alienation of minor’s property by guar- 
dian for legal necessity — Proof 
Cal 76 A 

——Custom — See also Custom (Punjab) — 
Succession Him Pra 18 A (FB) 
——Custom — Can be proved by oral evi- 
dence of witnesses acquainted with custom, 
instances and judicial pronouncements 

Him Pra 18 B (FB) 
-——Plot purchased in names of three per- 
sons representing three branches of HUF — 


1/8rd .share given to one of them at parti- 


fion — It constituted coparcenary property 
fn his hands qua his undivided bay 
Al 66 A 


Mindu Marriage Act (@5 of 1955) 


w«a—S, 9 — See Ibid, S. 13 Punj 59 
«—S§s. 13 and 9 — Divorce — Consent de- 
cree passed for restitution of conjugal 
rights — — Held, was not a nullity — It could 
form basis of divorce proceedings. 1971 Cur 
LJ 778 (Punj), Overruled Punj 59 
——Ss, 13 (IA), 23 (1) (a) -=~ ‘Wrong’ with- 
in S, 23 (1) (a) — What is — Decree for re- 
stitution of conjugal rights tn favour of 
husband — Non-compliance - Husband 
not disentitied to ask for divorce under Sec- 
tion 3 (1A) Kant 63 
~S, 23 (I) (a} ~» See Ibid, S. £3 (1A) 
Kant 63 


Hindu Minority & Guardianghip Act 
(82 of 1956) 


-——S. 8 — See also 
(I) Hindu Law Cal 76 A 
(2) Hindu Law — Alienation - Minor 
Cal 7% B 
«x—S, 8 « Alienation of mincr’s property — 
Alienation of property by real owner with- 


out permission of District Judge — Vali- 
dity . Orissa 36 F 
——S. 11 — See Hindu Law — Alienation 
— Minoe . , Ca wees 
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Hindu Suecession Act (30 of 1956) 


Ss. 4, 8, 9, 14. 24 — Hindu joint family 


property — Partition of — Death of a 
male member in 1960 — Share of- deceased 
devolving on widow — Widow remarrying 


— Remarriage will not divest widow of the 


inherited share Pat 33 
~-—S, 8 — See Ibid, S. 4 Pat 33 
~S 9 — See Ibid, S, 4 Pat 33 
~—-S. 14 — See Ibid, S. 4 Pat 33 


SES: 14 (1) and (2) — Applicability 
Delhi 48 (NOC) 

~——S. 24 — See Ibid, S. 4 Pat 33 

‘HOUSES AND RENTS 


Bombay Rents, Hotel and Lodging House 
Rates Contro} Act (57 of 1947) 


——S, 29 (3) — Scope — Section contem- 
plates only formal decisions affecting rights 
of parties — Mere interlocutory or proce- 
dural orders are not within contemplation 
of section ` Bom 35 


—Delhi Rent Control Act (59 of 1958) 


S 14 (1) — See. 
(1) Ibid, S. 39 Delhi 49 B (NOG) 
(2) Civil P. C. (1908), O. 5, R. 20 
Delhi 49 C (NOC) 
(3) Limitation Act (1963), Art. 123 
Delhi 49 A (NOC) 
o—-~-Ss, 39, 14 (1) — Ex parte eviction order 
_, Sefting aside of — Application for — 
Tribunal holding that brothers of appellant 
(tenant) became aware of eviction order in 
Oct.. 1974 — Knowledge of brothers could 
not be knowledge of appellant (tenant) 
Z Delhi 49 B: (NOC) 


Karnataka Rent`Control Act, (22 of 1962) 


~S, 2 (2) — - See Ibid, S. 5 (1) Proviso 
Kant 57 B 
S. 5 (1) Proviso — Finding as to whe- 
ther altottee owns residential building ~ 
. Relevant date for finding — The relevant 
date is date of order of allotment by Rent 
Controller or, in case of appeal, the date of 
appellate order — Duty of appellate auth- 
ority to inspect allottee’s building before 
passing order Kant 57 A 


——S, 5 (J) Proviso and S. 2 (2) — Exemp- . 


tion of building from purview of Parts J 
and II of the Act — Does not affect dis- 
qualification for allotment of owner of resi- 
dential building ` Kant 57 B 
-——S 5 (1) Proviso — Karnataka Munici- 
pal Corporation Act (14 of 1977), S. 310 — 
ompletion certificate under S. 310 — Re- 
sidential building owned by  allottee may 
be held ready for occupation though com- 

pletion certificate has not been filed 
‘Kant 57 C 


—Tamil Nadu Buildings 


(Lease anā Rent 
Control) Act (18 of 1960) - z 


——S, 233 — Suit for eviction on ground of. 


building’ being required for demolition anè 


Houses & Rents — T. N. Buildings (Lease & 
Rent Contrel) Act (contd) 

reconstruction — Rent Controller appoint- 

ing Commissioner for inspection of tenanted 

portion — Appeal against interlocutory 

order — Maintainability Mad 55 


Uttar Pradesh Urban Buildings Regula- 


tion of Letting, 
(13 of 1972) 


Rent and Eviction) Act 


——S. 21 — See Civil P, C. (1908), S. 115 


All 58 A 

——S. 34 — See Civi] P. C. (1908), S. 115 
: All 58 A 
-——S. 39 — See also Constitution of India, 
Art, 226 All 58 B 
——Ss, 39 and 40 — Decrees under execu- 
tion when 1972 Act came into force — 


Sections 39 and 40 do not apply 

All 41 A (NOC) 
—--S. 40 — See Ibid, S. 39 All 41 A (NOC) 
~——S. 40 — See Constitution of-India, Arti- 
cle 226 All: 58 B 


—West Bengal Premises Requisition and ~ 
on (Temporary Provisions) Act (5 of 
7 


=S, 2 (c) = (Œ) — See Ibid, S. 3 (1) 
Cal 61 D 


——S. 3 (1) — Requisition order passed . 
after consulting concerned departments and 
taking into account various factors — Held, 
mala fides could not be imputed 

Cal 61 A 


——S. 3 (1) — Requisition order — De- 
scription of property must be clear and de- 
finite Cal 61 B 
——S. 3 (1) — Requisition of tenanted pre- ` 
mises — Effect’ Cal 61 C 
——S. 3 aj — Requisition ` — Public’ pur- 
pose’ — Requisition for private organisation 
— Can be for publie purpose if public in 
general is benefited - - Cal 61 F 
——Ss. 3 (1), 2 (c), 2-(g) — Landlord and i 
tenant — ‘Definitions contemplate more 
than one landlord or tenant for given pre~ 
mises Cal 61 D 
——S. 3 (1) — Requisition for public pur- 
pose — Formation of opinion must be of 
State Government Cal 61 £ 


—West Bengal Premises’ Tenancy Act az of 
1956) 

~——-Ss. 2 (h), 13 — Compromise decree for 
eviction — Time granted to vacate — 
Sums payable for use and cceupation — It 
is. mesne profit and not rent — Fresh ten- 
ancy cannot be inferred Cal 45 B (NOC) 
——S. 13 — See Ibid, S. 2 (h) 

Cal 45 B (NOC) 
“S. 13 (1) (a), (e), (ff) — Compromise de- 


cree — Application for compromise reveal- ,. 


ing that tenant was aware of the statutory 
grounds on which landlord sought eviction 
— Execution of the decree — Pleas that 
compromise decree is nullity and that exe- 


: cuting Court should. satisfy about existence 


of statutory grounds — Not maintainable- 
Cal 45 A (NOC) 
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Houses & Rents — W. B. Premises Tenancy 
Act (contd.) 

——S. 13 () (ff) — Suit for eviction under 

— Who can institute — Suit by executor 

of property — Maintainability of 


Cal 87 A 

n —-—S. 13 (3-4) — Word “transfer? — 
Ay Meaning of — It means transfer inter vivos 
only Cal 87 B 


——-S. 13 (6) — See Civil P. C. (1908), Sec- 
tion 1? 


——S 17 (3) — See Civil P.C. (1908), Sec- 
tion 1+ Cal 83 


Industrial Disputes Act (14 of 1947) 


——Sch 2, Item 6 — See 
India. Art. 226 


Constitution of 
SC 109 


Interpretation of Statutes 


~-—See 
. (1) Assam Motor Vehicles Taxation Act 
(1936), S. 17 Gauhati 51 (NOC) 
(2) Constitution of India, Art, 254 


SC 150 


(3) Tenancy Laws — A. P. (Andhra Area) 
- Tenancy and = Agricultural Land Act 
_ (1950). S. 38-E (2) Proviso AP 34B 

(4) Wakf Act (19541. S. 3, Cl. (1) (ii) 
Andh Pra 57 B 
—~—-Harmonious construction — Statute 
has to be read as a whole — Harmonious 
meaning in consonance with other vrovi- 
sions has to be given Punj 50 C (FB) 


Pari materia — See Tenancy Laws — 
Punjab Security of Land ‘Tenures Act 
(1953). S. 19-A Punj 50 B (FB) 


——Rule of pari materia — See Houses & 
Rents — W. B. Premises Tenancy Act 
(1956), S. 2 (h) Cal 45 B (NOC) 


< ——Two constructions possible — One like- 
ly to lead to possibilities. of anomalous re- 

sults is s mgeesser tly to be avoided 
Punj 50 D (FB) 


Karnataka Municipal Corporation Act 
(14 of 1977) 


See under Municipalities. 


Karnataka Municipalities (President and 
Vice-President) Election Rules (1965) 


See under Municipaļities. 


Karnataka Rent Control Aet (22 of 1961} 


See under Houses and ‘Rents. 
Kerala Motor Vehicles Rules (1961) 


~ oR, 225 — See Motor Vehicles 
(1939). S. 66-A (D) Gi 


Act 
Ker 44 


Kerala University Act (14 of 1957) 


See under Education. 
Kerala University Unsnioz Eros 


See under Education. 


Cal ar 


Land Acquisition Act (J or 1894) 


——Ss. 4,6 — Acquisition of land — Noti- 
fications stating purpose of acquisition as 
planned Industrial development of the dis- 
trict -~ Details of industries to be set up on 


the land need not be mentioned in the 
notifications All 78 A 
——S. 5-A — Acquisition of land — Evi- 


dence showing that purpose of acquisition 
was- urgent — Proceeding under S, 5-A dis- 
pensed with -— Dispensation is justifiable 
— Acquisition is valid All 78 B 
——S. 6 — See Ibid, S. 4 All 78 A 


——Ss, 9 (1) and 17 (1) — Land vested in 
Goverament after expiry of period of no- 
tice under Section 9 (1) — Recovery of pos- 
session by mortgagee not possible even if 
no award is made All 40 B (NOC) 


——S. 9 (3) — See also T. P. Act (1882), 
S. 73 All 40 C (NOC) 


——S. 9 (3) — Award -— When can be 
said to have been made All 40 A (NOC) 


——S. 17 (1) — See Ibid, S. 9 (1) 
All 40 B (NOC) 


——S. 19 (1) (bÐ — See T. P. Act (1°82), 
S. 73 AN 40 C (NOC) 


Letters Patent 


——Cl. 12 (Cal) — Bank guarantee issued 
by Caira branch of Bank of America — 
Suit in respect of guarantee filed in Cal- 
cutta High Court — Contention of defend- 
ant-Bank that Cairo Branch was distinct 
and separate entity from its other branches 
and herce suit was not maintainable. not 
sustainable Cal 44-A (NOC) 


——Cl. 10 (Delhi) — Constitution of India. 
Article 227 — Decision of single Judge 


under — No appeal lies to Division Bench 
under Clause 10 of Letters Patent 
Delhi 81 C 


Limitation Act (36 of 1963) 


——S, 5 — See also ec Motor Vehicles 
Taxation Act (1936), ; 
arene 51 (NOC) 


—s. 5 — Appeal before Chief Educa- 
tiona! Officer by a teacher against order 
of termination of services — Appeal filed 
beyond time prescribed in agreement be- 
tween teacher and management -- Appeal 
is incompetent — S. 5 is not attracted 
Mad 65 


——Art.. 113 — Starting point — Previous 
suit giving right to sue — After dismissal 
of previous suit, plaintiff filing first ap- 
peal and defendant second appeal — Second 
appeal dismissed — Whether starting point 
should be the date of decision of first ap- 
peat or second appeal. Gui 47 B 


——Art. 119 — See Arbitration Act (1940), 
S. 3 Puni 67 
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Limitation Act (contd,) 
——Art. 123 — See also Houses and Rents 
— Delhi Rent Control Act (1958), S. 39 
Deihi 49 B (NOC) 

——Art. 123 — Civil P. C.- (1908), O. 9, R.13 
— Application for setting aside ex parte 
eviction order — Limitation for — Must be 
calculated from date of knowledge 

: Delhi 49 A (NOC) 
——Art. 137 — Applicability — Applies to 
applications by official assignee u/s, .55, 
Presidency-Towns Insolvency Act — Family 
arrangement challenged in petition for 
erder of adjudication, declared fraudulent 
at time order of adjudication was passed — 
Order of adjudication challenged in appeal 
— Appeal dismissed on 13-1-1981 — Appli- 
cation by Official Assignee for setting 
aside family arrangement as fraudulent fil- 
ed on 22-6-82 — Held, application, filed 
within 3 years ef appellate order was with- 
in time Bom 54D 


Madras High Court Civil Rules of Practices 
See under High Court Rules and Orders 


Mines and Minerals (Regulation and 
Development) Act (67 of 1857) 


——S. 11 — Constitution of India, Art. 226 
— Grant of lease by State — Interference 
by High Court in writ proceedings. 

Delhi 47 (NOC) 


Moter Vehicles Act a of 1888) 


——Ss. 66-A (1) (ii), 68 (2) (ww) — Kerala 
Motor Vehicles Rules (1961), R. 225 
Rule 225 requiring public carrier. to obtain 
agency licence — Rule is beyond rule-mak- 
ing power of State. Govt. under Section, 68 
(2) (ww) ‘Ker 44 
——S. 68 (2) (ww) — See Ibid, S. 66-A (1) 
(ii) . Ker 44 
——Ss.. $5, 96 — Liability of insurer — Ac- 
ceptance of proposal retrospectively’ 
Policy not rendered invalid — Policy very 
much in force on date of accident 
Tnsurer would be liable ` All 87 B 
—Ss. 95 (2) (a) and $6 (1) — Compensa- 
tion to third parties in case of accident — 


— 


— 


Insurance policy providing for limit of 
amount covered — Award for larger 
amount — Balance has to be paid by the 
Insurer Pat 39 B 
——S. $6 — See Ibid, S. 95 All 87 B 


——S. 36 (1) — See Ibid, S. 95 (2) (a) 
Pat 39 


——Ss. 116A and 110B — Death due to ac- 
cident — Remarried widow of deceased — 
Entitled to compensation stated ~ Pat 39 A 
——S. 110B — See also . 
(1). Ibid, S..110-A Pat 39 A 
(2) Tort — Negligence Ker 46 A 
——S. 110-B — Award of compensation — 
Special damages and general. damages 
All 69 A 
——S. 110-B — Claimant paralysed — Court 
should be liberal in awarding compaina io 
110-8 — Rash and negligent driving 
— Evidence Delhi 93 A 


—S. 
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Motor Vehicles Aci (contd.) 
——S. 110-B — Award of compensation — 
Amount received from life insurance policy 


cannot be deducted from the compensation - 


awarded. AIR 1978 Bom 239. Dissented from. 
. Delhi 93 B 
——S. 110-B — Award of compensation — 


Amount of pension received on account of A 


services rendered by deceased in place of 
employment — Cannot be deducted while 
assessing compensation payable 


Delhi 93 C 
——S. 110-B — Determination of damages 
— Principles Ker 61 A 


——S,. 110-B — Award of compensation for 


“nourishment and medicines — Non-produc- 


fion of bills or vouchers is not fatal 
Ker 61 B 
——-§. 110-B — Compensation for pain and 
suffering — Claimant suffering extensive 
injuries and undergoing intensive treat- 
ment for several months — He was put on 
cast skeletal traction and hip spica, was 
on plaster for 4 months and continu- 
ing to suffer pain. even thereafter — Com- 
otal raised from Rs. 5,000/- to Rupees 
000- 
——S, 110-B — Compensation for permanent 
disability and loss of earning power — Per- 
manent disability not only affecting claim- 
ant’s official career but was such as would 
drag on till. end of his life — Compensa- 
tion raised from Rs. 5,000/- to Rs. 10,000/- 
Ker 61 D 
wS, 110-B — Compensation for death by 
motor accident — Insurance money, Provi- 
dent Fund and Gratuity cannot be deduct- 
ed — Ex gratia payment received by rea- 
son of death can be deducted. AIR 1974 
Madh Pra 181; (1981) 2 MP WN 128 and 
(1981) 1 MP WN 215. Overruled. AIR 1978 
Bom 239 and 1981 ACJ 138 (Kant), Dis- 
sented from „Madh Pra 24 (FB) 
—-S. 110-CC — Interest on compensation 
awarded — Interest granted from date of 


application for compensation — Is consist- 
ent with S. 110-CC Delhi 93 D 
MUNICIPALITIES 


o-Delhi Municipal Corporation Act (66 of 
1957 


——S. 416 — See ` 


I) Ibid, S. 430 (3) erg HA 
(2) Constitution of India, Art. 
Delhi ‘94D 
D, 417 — See 
(1) Ibid, S. 480 (3) Delhi 94 A 


(2) Constitution of India. Art. 226 

Delhi 94 D 
——§. 430 (3) — See also Constitution of 
India, Art. 226 Delhi 94 C, D 
—-Ss. 430 (3), 416 and 417 =— Order revok- 
ing licence under S. 430 (8) without “giving 
reasons is illegal — That reasons were de- 
tailed in show cause notice would not vali- 
date order. ILR (1961) 2 Deihi 639, Revers- 


ed Delhi 94 A 
——S. 480 (3) and (4) — See Constitution 
of India, Art, 226 Delhi 94 B” 


Karnataka Municipal Corporation Act 

(4 of 1977} ; 
——S. 310 — See Houses and: Rents — 
Karnataka Rent Control Act (1961), Section 


5 (i). Proviso Kant 57 C 


Ker 61 C., 


N á 


Ja 


Csi 


~ meeting to Councillor 
wments of 


r 
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Municipalities (contd.) 
—Karnataka Municipalities (President and 
Vice-President) Election Rules (1965) 


——R. 3 (5) — Election of President and 
Vice-President of Municipality — Notice of 
under — Require- 

Kant 53 


——Punjab Municipal Act @ of 1911) 


——§, 22 — Removal of President of Muni- 
cipal Committee by State Government 
Such order when can be said speaking 
order Punj 62 A 


——S. 22, Proviso — Removal of President 
of Municipal Committee — Preliminary 
enquiry before issuing show cause notice 
— Copy of Report of such enquiry need not 
be supplied to the President in view of 
Proviso to S. 22 — No violation of princi- 
ples of natural justice Punj 62 B 


~ Negotiable Instruments Act (26 of 1881) 


——S. 82 (c}— See Civil P. C. (1908), O. 6, 
R. 16 Raj 23 


——S. 87 — Evidence Act (1872), S. 61 — 
Plaintiff lending money on basis of pronote 
— Pronote was executed — Money advanc- 
ed — Plaintiff making certain material al- 
teration — Plaintiff was not entitled to sue 
the defendant on basis of pronote as stood 
prior to alteration All 81 


Orissa Estates Abolition Act (1 of 1952) 
See under Tenancy Laws 
Orissa University of Agricultural and 
Technology Under-Graduate and Post 
Graduate Semester Regulations 
See under Education 


P PANCHAYATS 


—Andhra Pradesh 
(2 of 1964) 


——S. 109 — See Ibid, S. 234 
Andh Pra 42 A (NOC) 


——Ss. 234, 109 — Settlement of dispute by 
State Government under S. 234 — Condi- 
tions to be satisfied — Non-compliance 
of — Effect Andh Pra 42 A (NOC) 


——S. 234 — Settlement of disputes by 
State Government under Section 234 — 
Principles of natural justice by giving op- 
portunity of hearing to parties must be 
followed Andh Pra 42 B (NOC) 


_—Punjab Gram Panchayat Act (4 of 1953) 


Gram Panchayats Act 


——S. 9 (4) — Motion of ‘no confidence’ 
dgainst Sarpanch — Convening of meeting 
for its consideration — Prescribed period of 
fiiteen days — Computation: of - 
ues Punj 49 (FB) 





15 
Penal Code (45 of 1868) 


——S. 34 — See also Ibid, S. 304, Part II 
SC 172 A 
——S. 34 — Common intention — Proof 
SC 126 D 
——Ss. 53, 304, Part II — Sentence — Re- 
duction — Duty of Court — Accused found 
guilty of offence punishable under $. 304, 
Part I! — Reduction of sentence to 20 
months’ R. i only on ground of absence 
of opposition to reduction on part of coun- 
sel for Stàte — Improper. Criminal Appeal 


No. 362 of 1974, D/- 10-1-1975 (Puni and 
Har), Reversed. SC 172 B 
—S. 149 — See Ibid, S. 302 SC 166 


——S. 302 — Evidence Act (1872), S. 32 — 
Murder — Dying declaration recorded be- 
fore police officer — Admissible and can be 


relied for conviction — It need not ‘be 
recorded before Magistrate SC 164 
——Ss. 302, 326 and 149.— Conviction of 


accused under Sections 302/149 altered to 
one under Sections 326/149 by High Court 
in respect of accused other than aetual 
assailant — Accused released on bail by 
Supreme Court after accused had already 
undergone sentence of about 2)/. years = 
Case pending in Supreme Court for about 
6 years — Sentence reduced to period al- 
ready undergone in respect’ of accused 
other than actual assailant SC 166 
——S. 304, Part II — See also Ibid, S. 53 
: SC 172 B 
—Ss. 304, Part II 323, and 34 — Convic- 
tion under — Assault on deceased by two 
accused with prior concert Accused 
armed with different weapons — Two types 
of head injuries caused —— Acquittal of 
one — Improper. Criminal Appeal No. 362 
of 1974 D/- 10-1-1975 (Punj and Har), Re- 
versed, SC IRA. 
-——S, 323 — See Ibid. S. 304, Part II 
=f 8C 172 A 
—S. 326 — See Ibid, S. 302 SC 16¢ 
——S. 409 — Criminal breach of trust — 
Public servant entrusted with. Government 
money: — Misappropriation for personal use 
— Refund of amount when act of defal- 
cation discovered does not absolve him of 
offence. SC 174 


——Ss. 441, 448 — Criminal trespass 
Intention to commit an offence is an essene 
tial ingredient — Mere occupation even if 
illegal cannot amount to criminal trespass 


: SC 159 A 
—S,. 48 — See Ibid, S. 441 SC 158 A 


——S. 456 — Order under is appealable — 
Complaint under Section 448 — Conviction 
— Magistrate imposing fine and also di- 
recting non-applicant to vacate premises =» 
Though no appeal is maintainable against 
an order imposing fine the second part 
directing vacation is one under Sec. 456 
and hence an appeal against such order is 
maintainable. Criminal Appeal No. 342 of 
1976, D/- 16-12-1980 (All). Reversed. 

; Soa . SC 9B 


Pepsu Tenancy and Agricultural Lande 
© -- — Act G3 of 1955) . : 
See under Tenancy Laws 
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Presidency-Towns Insolvency Act 


(3 of 1909} 
—~—S. 7 — Jurisdiction of insolvency court 
— Has ‘jurisdiction to decide questions of 
title Bom 54 C 
-——S. 55 — See also Limitation Act (1963), 
Art, 187 Bom 54 D 


——§, 55 — ‘Void against the Official As- 
signee 
an act of insolvency on which debtors have 
been adjudged insolvent — īsa transfer 
which can be avoided by Official Assignee 
under Section 55 only on an application in 
‘that behalf : Bom 54 A 


——Ss. 55, 57 — Transfer by fraudulent 
transferee after order of adjudication — 
Is not protected under the Act 

7 Bom 54 B 


——S. 57 — See Ibid, S. 55 Bom 54 B 


—Presidential and = Vice-Presidential Elec- 
tions Act (31 of 1952) 


——S. 13 — Presidential election — Peti- 
tion under Article 226 of Constitution chal- 
lenging rejection of nomination paper — 
Not maintainable Kant 51 


Toy moa of Food Adulteration Act (37 of 
54 


—S. 11 im Prevention of Food Adultera- 
tion Rules (1955), Rules 14, 15, 16 and 22 — 
Sample of milk and milk preparations in- 


cluding curd — Not obligatory that churn-. 


ing should be done with some machine for 
making sample homogenous and represen- 
tative. Criminal Appeals Nos. 218 and 603 
of 1978, D/- 8-4-1980 (Guj), Reversed 


SC 176 
—s. 16 — See Ibid, S. 20 SC 158 
—~-S. 16 (1) (á) — See Constitution of 
India, Art. 254 SC 150 
—~S. 16-A — See Constitution of India, 
Art, 254 SC 150 
-—§. 17 — See Ibid, S. 20 SC 158 
——S. 20 — See also Constitution of 
India, Art. 254 SC 150 


—~—Ss. 20, 16, 17 — Prosecution of Direc- 
tors of a Sugar Mill for manufacturing 
adulterated milk toffee — Complaint aver- 
ments giv ing complete details of role play- 
ed by Directors and the extent of their 
liability — Complaint against accused 
could not be said to be vague and not im- 
plicating directors — High Court not justi- 
fied in exercising its discretion under Sec- 
tion 482, Criminal P. C. to quash te 
proceedings against accused SC 1 


Prevention of Food paeran 
Rules (1955) 


——F, 14 — See ote of Feod Adut 
teration Act (1954), S SC 1 


——R: 15 — See Sa of Food Ada 
teration Act (1954), S. il SC I 


——R. 16 — See Prevention of Food A 
teration Act (1954), S. 11 í SC 176 
—--R. 22 — See ae ae of Food. Adul- 


- teration Act (1854), S SC 176- 


— Fraudulent transfer constituting - 


Provincial Insolvency Act (5 of 1920) 


—Ss. 35, 37 and 59 — Civil P. C. (6 of 
1908). O. 40, R. 1 — Madras High Court 
Civil Rules of Practice, Rr. 163 and 165 — 
Annulment of insolvency — Effect — OM- 
cial Receiver can still administer estate 
m period for Which it was vested with 
im 


Mad 80 
——S. 37 — See Ibid, S. 35 Mad 80 
——S. 59 — See Ibid, S. 35 


Mad 80 


Provincial Small Cause Courts 
Act (9 of 1887) 
—~S. 17 Proviso — Application for setting 
aside ex parte decree filed along with 
security bond as directed by Court — 
Security bond is chargeable to duty under 
Stamp Act and met under Court-Fees Act 
— Art. 6 of Sch. 2 of Court-Fees Act not 
attracted All 95 


Public Wakfs (Extension of Limitation) 
Act (29 of 1959) 
Yi 


——S. 3 — Benefit of extended period — 


‘Defendant coming in possession of property 


on 1-6-54 — Benefit under 
available 


Act is not 
Andh Pra 57C 


Punjab Agricultural Produce Markets 
Act (23 of 1961) 


———S, 23 — Punjab Agricultural Produce 
rear (General) Rules (1962), Rule 29 (7) 
Cis. (b), (c) — Levy of fees on agricultural 
produce bought or sold by licensees in 
notified market area — Purchaser running 
woollen mills — Raw material used in 
mills weighed and delivered in market area 
— lLevying of market fees, held, was pro- 
per SC 162 


Punjab Agricultural Produce Markets 
(General). Rules (1962) 


——~—R. 29 (7), Cis. (b) (c) — See Punjab | 
igh abla Produce Markets Act (1961), * 
SC 162 


Punjab General Clauses Act (1 of 1898) 


=—S, 22 — See Punjab Pre-emption Act 
(1913), S. 8 (2) Him Pra 28 (FB) 


Punjab Gram Panchayat Act (4 of 1953) 
See under Panchayats 


Punjab Municipal Act (8 of 1911) 
See under Municipalities 


Punjab Pre-emption Act (1 of 1913) 


-——S§s. 8 (2) and 15 (as amended in 1960) 
— Notification of 1917 as issued under 
8 (2) — S. 15 substituted and amended-- 
in 1960 — Notification inconsistent with 
the new S. 15 — Notification must be - 
deemed to ke repealed by implication. AIR 
1$73 sass Pra 81, Overruled. 
Him Pra 23 (FB) 
sS. 15 — See Ibid, S. 8 (2). 
Hin Pra 28 (FB) 
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Punjab Redemption of Mortgages 
‘Act (2 of 1913) 


——Ss. 4, 12 — Application for redemption 
of mortgage under S.4 — Dismissal of, 
for want of proof regarding existence or 


redemption of earlier mortgage — Not 
: justifiable Punj 68 
Y ——S,. 12 — See Ibid, S. 4 Punj 68 
Punjab Security of Land Tenures 
Act (10 of 1953). 
See under Tenancy Laws A 


Railways Act (9 of 1890) 
——S. 7 — See Tort — Negligence — Rail- 


way Raj 17A 

——S. 13 — See Tort — Negligence — 

Railway Raj 17A 
Rajasthan Co-operative Societies 


Act (13 of 1965) 
See under Co-operative Societies 


Registration Act (16 of 1908) 


——S. 17 — Equitable mortgage — Subse- 
- quent document merely acknowledging 
lability — Does not require registration 
All 38 (NOC) 
——S. 17 (1) (b) and (c) — Documents com- 
pulsorily registrable — Execution of sale 
deed — Consideration partly paid and 
partly promised to be paid — Subsequent 
receipt of payment of consideration pro- 
mised to be paid in future — Does not re- 
quire registration All 84 A 
—S. 17 (1) (© — See Ibid, S. 17 (1) (b) 
All 84 A 
——S. 17 -- Oral partition between Hindu 
family — Document drawn up by way of a 
memorandum of property allotted at parti- 
tion — Not an instrument of partition and 
does not require registration All 66 B 


Specific Relief Act (47 of 1963) 

——S,. 14 (1) (b) — See Ibid, S. 41 (e) 
Delhi 50 (NOC) 
——S. 20 — Suit for specific performance 
_ decreed — Indemnity clause not contem- 
t plated by agreement, cannot be incorporat- 
ed in draft conveyance Cal 51B 


——S. 22 — Suit for specific performance — 
Delivery of possession provided for by 


agreement between parties — Decree 
directing specific performance of agree- 
ment, silent on relief as to delivery of 
possession — It would still be deemed to 
have granted that relief Cal 51 A 
——S. 38 See Contract Act (1872), 
S. 126 Cal 91B 
—S. 39 — See Civil P. C. (1908) O1 
R. 10 (2) Delhi 78 


——S. 41 (c) r/w S. 14 (1) (b) — Grant of 
injunction — Suit by Head Priest of temple 
for permanent injunction restraining man- 
agement from terminating his services — 
Is not maintainable Delhi 50 (NOC) 


T —S. 41 (i) ~ See Contract Act (1872). 
S. 126 - Cal 91 B 
e - & PE en ttn bd 
ik Stamp Act (2 of 1899) á 


See under Stamp Duty 
(Feb.) 1983 A.L B. Indexes/2 (1) 


STAMP DUTY 
—Stamp Act (2 of 1899) 


——S. 35 — See Constitution of India, 
Art. 226 Raj 27 
——S. 36 — Hundi — Admissibility in evi- 
dence — Hundi admitted in evidence with- 


out any objection on ground of deficiency 
of stamp — Its admissibility could not be 
challenged by amendment of written state- 
ment All 54 A 
—Art. 57 — See Provincial Small Cause 
Courts Act (1887), S. 17 Proviso All 95 


a 


Succession Act (39 of 1925) 
—S. 211 — See Ibid, S. 276 All 90 C 
——S. 276 (1) (e) — Probate petition — 
Fact that petitioner was executor appointed 
under will not stated in petition but men- 


tioned in affidavit of valuation — Held. 
there was substantial compliance with 
S. 276 (1) (e) All 90 A 


——Ss. 276 and 211 — Petition for probate 
— Petitioner must seek probate in respect 
of entire property bequeathed 90 C 


Tamil Nadu Buildings (Lease and Rent 
Control) Act (18 of 1960) i 
See under Houses and Rents | 


Tamil Nadu Debt Relief Act (13 of 1980) 
See under Debt Laws 


Tamil Nadu Hindu Religious and 
Charitable Endowments Act 
(22 of 1959) 


——Ss. 23, 105 (b) — ‘Selection of successor 
by Head of Mutt — Notice by Commis- 
sioner questioning validity of selection — 


invalid. W. P. 4682 of 1980, D/- 25-8-1980 
(Mad), Reversed Mad 72 
——S. 105 (b) — See Ibid, S. 23 Mad 72 


TENANCY LAWS 


—Andhra Pradesh (Andhra Area) Tenancy 
& Agricultural Lands Act (21 of 1950) 


——S,. 19 — See Ibid, S. 38-E (2) Proviso 
Andh Pra 34 C 


——S. 38-E (1) and (2) — Expression "hold- 


ing” — Does not mean as being in actual 
possession — Protected tenant out of pos- 
session — Even then certificate of owner- 


ship can be issued to him ; 
Andh Pra 34 D 
——S. 38-E (2) Proviso — See also Con- 
stitution of India, Art. 246 

Andh Pra 34 A 


——S. 38-E (2) Proviso — Amended pro- 
viso, being purely procedural, is retrospec- 
tive — Restoration of possession of land to 


protected tenant or certificate holder — 
Tahsildar can exercise power under amend- 
ed proviso — C. R. P. No. 6895 of 1978 D/- 
31-10-1979 (Andh Pra), Overruled 

Andh Pra 34 B 


——S. 38-E (2) Proviso read with Sec- 
tion 19 =- Stage of delivery of possession 


ieee swe 4 


ië 


Tenaney Laws — Andhra Pradesh (Andhra 
Area) Tenancy & Agricultural Lands Act 
(contd.) 

by Tahsildar to certificate holder — Objec- 

tion as to validity of certificate — Not 

entertainable Andh Pra 34 C 

——S. 38-E (2) Proviso read with S. 97 — 

G. O. Ms. No. 2064 Revenue (F) dtd. 7-5- 

1980 as made under S. 97 — Amended pro- 

viso and rules providing issue of notice 

and opportunity to persons in possession to 
make their representation — Tahsildar has 
to comply with procedure laid down by 

the Proviso to S. 38 (2) Andh Pra 34 E 

——S. 97 — See Ibid, S. 38-E (2) Proviso 

Andh Pra 34 E 


Bihar Consolidation of Holdings and Pre- 
vention of Fragmentatien Act (22 of 1956) 
-——S,. 3 — See Ibid, S. 4 (c) Pat 31 


——5s. 4 (c) and 3 — Suit for declaration 
of title and recovery of possession — Pray- 


er for recovery of money in the alterna- 
tive — Abatement of suit under S. 4 (c) 
j Pat 31 


` .Bihar Land Reforms Act (80 of 1950) 


——S, 38 — See Civil P. C. (1908), S. 151 
Cal 95 B, C 


*-Bombay Inferior Village Watans Abolition 
Aet (1 of 1959) 


——S. 8 — See Tenancy Laws — Bombay 
Tenancy & Agricultural Lands Act (1948), 
S. 32-G (6) Bom 52 


-Bombay Tenancy and Agricultural Lands 
Act (67 of 1948) 
——S. 32-G (6) — Applicability — Section 
has no application to proceedings under 
S. 8 of Bombay Inferior Village Watans 
Abolition Act, 1958, due to non-inclusion 
of the Act in Schedule III Bom 52 
——S, 43-1B — Application for possession 
under — Issues Bom 33 


—Delhi Land Reforms Act (8 of 1954) 

——S. 84 — Suit for ejectment under — 
Revenue Assistant hearing case can set 
aside order of other Revenue Assistant. 
Civil Mise. (Main) No. 77 of 1971, D/- 
23-9-1971 (Delhi), Reversed Delhi 81 B 
——S. 85 — See Civil P. C. (1908), O. 23. 
R. 3 Delhi 81 A 


—Orissa Estates Abolition Act (1 of 1952) 
——S. 1 — Tenancy rights, not affected by 


the Act Orissa 27 C 
——S. 2 (j) — See Ibid, S. 6 Orissa 39 B 
——S, 6 — See also 

(1) Ibid, S. 38-A Orissa 31 B 


(2) Constitution of India, Art. 226 
Orissa 39 A 
-~—Ss. 6, 7 — Order of settlement under — 
Collector a statutory Tribunal cannot exer- 
cise powers under Section 151 to review 


his earlier order Orissa 31 A 
——Ss. 6. 7 — Order of settlement under 
by Collector — Not a nullity merely be- 


cause a time-barred application was enter- 
tained Orissa 31 C 
——fs. 6, 7 and 38A — Settlement of land 
on daity by erroneously considering it to 
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Tenancy Laws Orissa Estates Abolitiosi 
Act {eontd.} 
be ex-intermediary of land in question — 
Order js not open to review 
Orissa 31 E 
——Ss, 6 and 7 and 2 (J) — Requirement 
of S. 6 — Distinction between claim for 
settlement under S. 6 and claim under S. °? 
Orissa 39 B 
——S. 7 — See also 
(1) Ibid, S. 6 Orissa 31 A; Orissa 39 B 
(2) Ibid, S. 8-A (2) Proviso (1) 
Orissa 42 A 
(3) Ibid, 5. 38-A Orissa 31 B 
(4) Constitution of India, Art. 226 
Orissa 38 A 
——S. 7 — Settlement of land by State 
Govt. — Only ex-intermediaries and not 
tenants are entitled to settlement 
Orissa 27 A 
——S, 8A (2), Proviso — Order of settle- 
ment by Collector — No finding by forums 
below whether there was substantial com- 
pliance with provision — Proclamation of 
notice, held, was duly made Orissa 31 D 
——Ss. 8-A (2) Proviso (1) and 7 — Settle- 
ment of land on intermediary — Proce- 
dure for service of notice is directory — 
Civil suit by successor of occupancy raiyat 
— Suit dismissed — Appeal — Appellate 
Court has no jurisdiction to direct fresh 
disposal of Estates Abolition case i 
Orissa 42 `A 
——S, 38-A — See also Ibid, S. 6 
2 Orissa 31 E 
——Ss. 38-A, 6, 7 — Order of settlement — 
Review of, on ground of non-compliance of 
proviso to Section 8A and after prescribed 
limitation — Invalid Orissa 31 B 
—Pepsu Tenancy and Agricultural Lands 
Act (13 of 1955) 
——-S. 32-L — See Tenancy Laws — Pun- 
jab Security of Land Tenures Act (1953), 
S. 19-A Punj 50 B (FB) 
——S, 32-M — See Tenancy Laws — Pun- 
jab Security of Land Tenures Act (1953), 
S. 19-A Punj 50 B (FB) 


—Punjab Security of Land Tenures Act 
(10 of 1953) 


——S, 19-A — Transfer of Property Act 


(1882), Sections 58, 60 — Mortgage and its - 


redemption — Nature of — Decree for re- 
demption would be transfer within Sec- 
tion 19-A of Punjab Act Punj 50 A (FB) 


——Ss. 19-A, 19-B — Pepsu Tenancy 
Agricultural Lands Act (13 of 1955), Sec- 
tions 32-L, 32-M of Pepsu Act, if not in 
pari materia with Sections 19-A and 19-B 
of Punjab Act are very closely similar — 
Distinction between two statutes is one 
without a difference Punj 50 B (FB) 
~——S. 19-A (2) — Scope of — Redemption 
decree in contravention of Section 19-A (1) 
— Void only qua State, but valid between 
parties inter se Decree executable 
1971 Cur LJ 719, Overruled Punj 50 E (FB) 


——S. 19-B — See Ibid, S. 19-A 
Punj 50 B (FB) 


and 


—West Bengal Land Reforms (Amendment) 
Act (12 of 1972) 

——S. 2 (7) — Plot described ag tank ap- 

pertaining te homestead — Owner deserih- 


Tenancy Laws — West Bengal Land Reforms 
(Amendment) Act (contd.) 

ed as raiyat — No presumption arises that 

plot is agricultural plot Cal 46 A (NOC) 

—West Bengal Non-agricultural Tenancy 

Act (20 of 1949) 


——S. 24 — Suit for pre-emption — Status 
of owner recorded as raiyati — Admission 
of owner and concurrent finding that the 
suit land was non-agricultural — Suit 


maintainable notwithstanding entries in 
Khatian — Entries raise only rebuttable 
* presumption Cal 46 B (NOC) 
as Torts 


Negligence — Plaintiff riding his motor 
cycle along the main road — Police jeep 
driven along the side road on the east — 
Jeep entering main road and knocking 
down plaintiff — Serious iniuries to plain- 
tiff — Jeep driver was negligent 








Ker 46 A 
—Negligence — Railway — Level-cross- 
ing — Railway  line-crossing a thorough- 


fare — Incoming train not visible — Fai- 
lure of Railway Administration to provide 
any warning of approaching trains amounts 
to negligence on its part Raj 17 A 
——Negligence — Railway — Level cross- 


ing — Collision — Contributory negligence 

S Raj 17 B 
——Vicarious liability — See Civil P. C. 
(1908), S. 80 Ker 46 B 


Transfer of Property Act (4 of 1882) 


—S. 3 — See 
(1) Ibid, S. 123 Orissa 24 A 
(2) Evidence Act (1872), S. 63 
Orissa 24 R 
——S. 5 — See also Ibid, S. 7 Cal 76 C 


——Ss. 5, 7, 8 and 54 — Sale of property 
tv Hindu minor — On attaining majority 
minor executing deed described as release 
deed in respect of aforesaid property — 
Deed held was not conveyance but only 
ratification of earlier transfer and as such 
was ineffective Cal 76 D 


——S, 7 — See also Ibid, S. 5 Cal 76 D 
——Ss. 7 and 5 — Contract Act (9 of 1872), 
Section 11 — Hindu minor — Transfer of 
property by minor — Validity — Ratifica- 
tion on attaining majority — Effect 


Cal 76 C 
——5S. 8 — See Ibid, S. 5 Cal 76 D 
——S. 41 -~ See also 
(1) Evidence Act (1872), Ss. 101-104 


è Orissa 36 B 

(2) Hindu Minority & Guardianship Act 
(1956), S. 8 Orissa 36 F 
——S. 41 — Benami transaction — Such 


transactions are entered into in this coun- 
try without motive or reason 


Orissa 36 D 
——S. 41 — Benami transaction — Rela- 
tionship is cireumstance which is taken 


into consideration in determining whether 
transaction is benami or not 


Orissa 36 E 
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Transfer of Property Act (contd) 
——S, 51 — Property of wakf in possession 
of defendant by purchase — Suit by Wakf 
Board for recovery allowed — Value of 
improvements made by defendant -—- No 
grounds excluding. good faith on part of 
defendant in effecting improvements — 
Defendant is entitled to benefit of S. 51 

: Andh Pra 57 D 


——S. 52 — See 
(1) Ibid, S. 55 (4) (b) Andh Fra 49 
(2) Civil P. C. (1908), S. 54 SC 124 
——S, 54 — See 
(i) Ibid, S. 5 Cal 76 D 


(2) Hindu Minority & Guardianship Act 


(1956), S. 8 Orissa 36 F 
(3) Registration Act (16 of 1908), Sec- 
tion 17 (1) (6) All 84 B 


——Ss. 55 (4) (b), 52, 100 — Compromise 
decree for specific performance — Charge 
created under S. 55 (4) (b) for unpaid pur- 
chase money — Enforceable without fur- 
ther suit under O. 34, R. 14. C. P.C — 
Dispute between two auction purchasers 
representing same person in different suits 
—— Not covered by S. 47, C. P. C. — Sale 


hefore satisfaction of decree — S. 52, 
T. P. Act attracted Andh Pra 49 
----S. 58 — See 


(1) Registration Act (1908), S. 17 
All 38 (NOC) 
(2) Tenancy Laws — Punjab Security of 

Land Tenures Act (1953), S. 19-A 

Punj 50 A (FB) 
-~—S. 60 — See Tenancy Laws — Punjab 
Security of Land Tenures Act (1953). 
S. 19-A Punj 50 A (FB) 
——S. 73 — Land Acquisition Act (1894), 
Sections 9 (3) and 19 (1) (b) — Absence of 
notice under Section 9 (3) on mortgagee 
decree-holder — Effect All 40 C (NOC) 
——S. 78 — Postponement of prior mort- 
gagee — Plea of — Burden of proof — 


“Gross neglect”, meaning of Ker 38 
——S. 100 — See Ibid, S. 55 (4) (b) 

Andh Pra 49 
~——S. 105 — See Houses and Rents — 


W, B. Premises Tenancy Act (1956), S., 2 (h) 
Cal 45 B (NOC) 
——Ss.. 105, 108 — Proof of lease — Con- 
current finding of fact by two courts that 
tenancy was valid — Finding not inter- 
fered by High Court Him Pra 32 B 
——S. 108 — See Ibid, S. 105 : 
Him Pra 32 B 


——Ss. 123, 3 — Attestation of the docu- 
ment by scribe thereof — Validity 
Orissa 24 A 


Urban Land (Ceiling and Regulation) 
Act (33 of 1976) 
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“JUDICIARY: ATTACKS AND SURVIVAL”* 
By: Hon’ble Shri V. D. Tulzapurkar, Judge, Supreme Court of India, 


If an independent Judiciary is regarded as 
the heart of a Republic then the Indian Re- 
public is at present suffering from serious 
heart ailment. In fact, the higher (superior) 
Judiciary of the country has, of late, been 
under constant onslaughts, external as well 
as internal, which is bound to cripple the 
health, welfare and progress of our body 
politic, as an ailing heart cannot ensure 
vigorous blood-supply for the sound health 
of its people. I, therefore, propose to deal 
with these onslaughts, their justification, if 
any, with a view to diagnose the ailment, its 
causes and possible remedies, 

At the outset, I would like to observe that 
a considerable amount of criticism levelled 
against the judiciary these days is misinform- 
ed and springs from ill-appreciation of its 
true role and function. Is not the Judiciary 
proving a road block to social and economic 
progress? Is it not encroaching upon the 
legislative fields of Parliament or State Le- 
gislatures? Is it not interfering with the ex- 
ecutive functions of the Government? Those 
who pose such questions insinuate an 
affirmative answer to them. Is such affirma- 
tive answer justified? In my view, to answer 
these questions in the affirmative is to ignore 
and misunderstand the legitimate role and 
true function of the Judiciary. Once it is 
appreciated that the provisions of Part III 
of the Constitution (dealing with Funda- 
mental Rights) and the provisions of 
Part IV (dealing with Directive Principles of 
State Policy) have to be construed by the 
Courts harmoniously and not antagonistically 
and that the Constitution itself has cast a 
duty upon the Judiciary to see that Parlia- 
ment or any State Legislature does not ex- 
ceed its competence, powers and limits or 
does not enact measures that conflict with 
or abrogate Fundamental Rights forming 
part of the basic structure of the Constitu- 
tion as also a duty to keep the executive 
action within permissible bounds, the futility 
of the above criticism will become amply 
clear. : 

I would like to refer particularly to the 
criticism made in the context of the concept 
of distributive justice, that is in the context 
of reaching justice to the common man. I 
find that a feeling is being engendered among 
the people, which is unfortunately fanned 
by some politicians of the day, that by reason 
of its attitude and working mechanism, the 
Judiciary is unable to deliver the goods. A 


* Speech delivered at Pune on 29-10-1982 
1983 A. I.R. Jourj1@2) & 2(1) I 


point has been persistently made and voiced 
strongly that the Judiciary has often proved 
a stumbling block in the enactment and/or 
the implementation of socio-economic mea- 
sures intended for the amelioration of the 
common man, the toiling masses and the 
weaker sections of the society and the grava- 
men of the charge is that the doctrine of 
basic structure propounded by the Supreme 
Court in Keshavananda Bharati’s case AIR 
1973 SC 1461 and reiterated in Minerva 
Mills’ case AIR 1980 SC 1789, hampers or 
comes in the way of enacting and/or imple- 
menting socio-economic measures that are 
contemplated for achieving such objective. 
It is also loosely suggested that this doctrina 
comes in the way of the Parliament amend- 
ing the Constitution in public interest, 


I would like to answer this criticism in two 
ways. In the first place, I would say the 
criticism is entirely misconceived ånd in that 
behalf I may point out that even then the 
Attorney General of India representing the 
Union Government, when the present ruling 
party was in power, had clearly admitted 
that the doctrine had no such effect, May I 
recall here that before the judgments in Mrs. 
Indira Gandhi’s election case were delivered, 
an abortive attempt was made by then At- 
torney General of India and the Advocate 
General of Tamil Nadu, to have the decision 
in Kesavanand Bharati’s case reconsidered by 
a Bench of 13 Judges and you are all aware 
that the Bench of 13 Judges heard the mattey 
for two days on 10th and 1ith November, 
1975, but on the third day the Hon’ble Chief 
Justice informed the parties that the Bench 
had been dissolved without deciding any- 
thing. However, what transpired during the 
hearing has gone on record, and in parti- 
cular, I would like to refer to the set of 
questions and answers that were exchanged 
between two of the learned Judges on the 
one hand, and the learned Attorney General 
on the other. Mr. Justice Khanna specifi« 


cally put a question to the Attorney 
General :— 


“Has this theory of basic structure imped- 
ed or come in the way of legislating any 
socio-economic measure?” 

And the answer was categorically in the 
negative. Mr. Justice Untwalia asked the 
following question: 


“Is there any example where the Partia- 
ment wanted to amend the Constitution ia 


under the auspices of the Symbiosis Society. 
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the public interest and has been prevented 
by Kesavanand’s doctrine?” 


And again, the answer was in the negative. 
In fact, the Attorney General wanted to say 
that the real point was, not whether Kesav- 
anand’s case had prevented any amendment 
of the Constitution in the public interest but 
that the Parliament did not know where it 
stood in the matter of amendments since 
the doctrine of basic structure was incapable 
of precise definition. (see Seervai’s Constitu- 
tional Law of India 2nd Edn., Vol. I p. 1532 
para 30.39 and p. 1565 para 30.76). The 
contention that a concept or doctrine would 
be invalid because it admits of no precise 
definition is ill-founded and will bear no 
scrutiny because concepts such as natural 
justice, reasonableness, negligence ete., though 
imprecise, are valid concepts and afford 
much needed relief to injured persons. But 
the point that I am making is that here is a 
categorical-admission on the part of the then 
Attorney General, who represented the Union 
Government, that the doctrine of basis struc- 
ture propounded in Kesavanand Bharati’s 
case has neither prevented the enactment of 
socio-economic measures, nor the amendment 
of the Constitution in public interest. 


The other way of answering the criticism 
would be to undertake a study te ascertain 
in how many cases socjo-economic measures 
have been upheld by the Supreme Court and 
the High Courts rather than struck them 
down. Socio-economic measures like the 
Minimum Wages Act, the Factories Act, the 
Employees’ Provident Funds Act, the Slum 
Clearance Act, the various Rent Acts, and 
Payment of Bonus Act (excepting for one 
_arbitrary provision) have been consistently 
upheld by the Courts. Further the Courts 
have more often than not negatived the chal- 
lenges to the Town Planning and Acquisi- 
tioning and Requisitioning Legislation. as 
also the Remission of Rents and Rural Debts 
Legislation, even though the same severely 
curtailed the property rights. Recently, all 
Agricultural Land Reforms Laws of the vari- 
ous States and the Urban Land Ceiling Act 
(barring one provision) have been upheld, 
and instances could be multiplied. It is true 
that in some cases certain measures have 
been struck down, but that would be in- 
evitable where the legislative competence 
was found wanting, or the measures con- 
flicted with, or abrogated the fundamental 
rights forming part of the basic structure; 
indeed in doing so the Judges have given 
effect to the intention of the founding fathers 
expressly embodied in Article 13 (2) which 
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declares any law violating Fundamental 
Rights to be void to the extent of the viola- 
tion. Even an empirical study of the deci- 
sions rendered by the Supreme Court and 
various High Courts will, I venture to assert, 
prove the fact in a vast majority of cases, 
the Judiciary has upheld the socio-economic 
measures. 


I fail to understand why in spite of all this, 
such criticism should be persistently voiced 
that the Judiciary comes in the way of socio- 
economic measures or hampers justice being 
reached to the common man, the toiling 
masses and the weaker sections of the com- 
munity. I am really surprised that the Tenth 
Law Commission presided over by Justice 
K. K. Mathew. should include in its latest 
Questionnaire the following question: 
“Have the judgments of the Supreme Court 
regarding compensations payable upon the 
abolition of feudal rights brought to nought 
the process of social reforms?” Much water 
has flown down the Ganges since those judg- 
ments were rendered by the Supreme Court 
and the current settled view has been that 
the Legislative measures will not be illegal 
or void on that count unless the compensa- 
tion provided for is illusory. Besides, I fail 
to appreciate the relevance of the question 
in the context of the 44th Amendment where- 
by the provisions dealing with the Right to 
Property as a Fundamental Right have been 
deleted from the Constitution. The criticism 
that the Judiciary is proving a road-block to 
social and economic progress or constitutes 
a hurdle in reaching justice to the common 
man, in my view, is a myth which has been 
exploded long since. I suggest that this 
bogey, which is being raised again and again, 
deserves to be buried six fathoms deep. The 
politicians should not pass the buck of their 
own failure in reaching the benefits of socio- 
economic measures to the common man on 
to the Judiciary. 


Dealing next with mechanism of the Judi- 
cial system obtaining today, a lot has been 
said about reforming the same and the Cen- 
tral Government has also decided to appoint 
a Commission to suggest reforms in the 
system. However, I would like to point out 
that considerable amount of loose talk is 
taking place in this behalf. True, the Judi- 
cial system in this country for the last over 
100 years has been based and developed on 
Anglo-Saxon model and though basically 
sound, it cannot be disputed that over the 
years two great defects have been noticed in 
its working, namely, it is both expensive and 
dilatory and no one is more conscious than J 
that these two defects are causing great 
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frustration to the litigants. Therefore I do 
not dispute that measures to avoid proce- 
dural delays and to cut down the cost of 
litigation must be devised and steps in the 
direction of making justice speedy and in- 
expensive would be most welcome. But to 
say that the system is a colonial legacy, that 
vit is alien and does not suit our conditions, 
that it has become outdated or it has out- 
lived its utility is to decry the same un- 
necessarily. To describe our Judiciary as 
“the vestige of British Imperialism and needs 
to be reorganised” as was done once by the 
previous Union Law Minister is fo indulge 
in an emotive appeal out of a sense of false 
partriotism. A sitting Judge of the Supreme 
Court has, in a recent case made an un- 
wanted and unwarranted judicial pronounce- 
ment, denouncing it as ‘career ridden’ and 
he has gone on to observe: 


“The justice delivery system of this country 
is utterly alien to the genius of this country. 
This is a smuggled system from across the 
shores imposed upon us by the empire- 
builders for their own political motives and 
during the foreign rule a class came into 
existence which has enormously benefited by 
the justice delivery system to the detriment 
of the teeming millions and, therefore, they 
have become protagonists of the system”. 


Such a diatribe against the system and styling 
it as “a smuggled system” and as having been 
“imposed on us” clearly amounts to an insult 
to our founding fathers, who realising the 
sterling merits of the system, openly and 
freely adopted it in our Constitution. With 
a crusader’s zeal the same learned Judge has 
gone on record elsewhere to suggest the 
scrapping of the Procedure Codes and Evi- 
dence Act or something to that effect. In 
other words, destroy the very instruments 
with which to work the system. No further 
comment is necessary but all I ask is: should 
he not quit the system if he holds these 
views sincerely and honestly ? 


As I said earlier the system is basically 
sound and subject to the two defects which 
I have mentioned above it has been working 
quite satisfactorily. The suggestion that the 
present system should be discarded outright 
or thrown over board lock, stock and barrel 
and that we should have Nyaya Panchayats 
or other indigenous system of justice is diffi- 
cult to accept. Nyaya Panchayats in Taluk 
areas and villages where the society is ridden 
by illiteracy, casteism and now by the neo- 
political hawks is bound to prove dangerous 
and result in negation of justice. A glaring 
instance of how Members of Nyaya Pan- 
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chayats functioned in Maharashtra has gone 
on record and I would like to mention it 
here. A small money-claim was lodged by 
a claimant with a Nyaya Panchayat and when 
the opponent did not appear in response to 
the summons served on him, the Members of 
Panchayat, instead of allowing the claim ex 
parte, took it as an offence and issued con- 
tempt Notice for disobedience of the sum- 
mons against the opponent and eventually 
imposed a fine on him. Needless to say that 
the order imposing fine was quashed in revi- 
sion by the High Court. 


After all, the successful working of our 
Judicial system in the sense of reaching jus- 
tice to the common man depends upon the 
persons who work it. A few do’s and don’ts, 
if observed by the Judges and Lawyers who 
are working the present system will go a 
long way to relieve the litigants of their 
frustration. I have always felt that while 
making judicial pronouncements, Judges 
should not indulge in prefaces and exordial 
exercises, perorations and sermons and thesis 
and philosophies because a judgment of a 
Court of law and a thesis for a Doctorate in 
Law are two distinct exercises. It cannot 
also be forgotten that to a litigant half an 
ounce of relief is more satisfying than several 
pages of learning and precept — an exercise 
often indulged in to project one’s image. The 
Anglo-Saxon model does not tell a Judge to 
indulge in sermons and philosophies while 
delivering judgments; the Anglo-Saxon 
model does not tell him to project his in- 
dividual image at the cost of the Court’s 
image; the Anglo-Saxon model does not tell 
him to delay his judgment for several months 
or for a year or two years; nor does it tell 
him to leave his Court work half-way- 
through for fulfilling other engagements 
foreign or otherwise. The tradition of putting 
the Court-work above everything else has 
been exemplified by Chief Justice Warren in 
America and Chief Justice Chagla in India 
— by refusing to meet a high dignitary 
during Court working hours. If Judges do 
not indulge in these things justice would be 
available to the common man rather quickly. 
On the other hand, lawyers, particularly 
Seniors, should see to it that matters are not 
put off for their convenience and that full 
effect is given to the amended provision con- 
tained in Order 17, Rule 1, Civil Procedure 
Code, 1973. On the aspect of cutting down 
the cost of litigation the State Governments 
can give relief by abolition of ad valorem 
Court-fees and I hope that the Union Law 
Minister’s efforts to secure State Govern- 
ments’ co-operation in that behalf will bear 
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fruit. I may mention that the Supreme 
Court has amended its Rules so as to do 
away with the deposit of security for costs 
while preferring an appeal to it. But on the 
aspect of making the litigation inexpensive 
for the litigants much lies with the lawyers 
and the do’s and don’ts in that behalf are 
very clear. As was aptly put by the Chief 
Justice of India the other day lawyers should 
humanise their services to the society and 
not commercialise them. I would only add 
that even commercial morality deprecates 
questionable modes of recovery. 


An attempted onslaught, if I could use that 
expression, striking at the very foundation 
of the Supreme Court, has emanated from 
an unexpected quarter in January this year 
in the form of a Questionnaire issued by the 
Tenth Law Commission of which Justice 
K. K. Mathew is the Chairman. Since 
merely views have been elicited and report 
is yet to be made I call it an attempt. In this 
behalf only first two questions (Q. No. 1 (a) 
and (2)) need be recalled and considered in 
proper perspective and background, These 
questions are: 


“1 (a). Should the Supreme Court be re- 
placed by a constitutional Court dealing ex- 
clusively with constitutional matters? 


2. Are you in favour of the establishment 
of a Court of Appeal as the final arbiter of 
disputes of law (other than constitutional 
law) leaving the Supreme Court to concen- 
trate on only constitutional issues?” 


In the first place both these questions would 
be relevant and appropriate for a Judicial 
Reforms Commission which might be con- 
cerned with the problem of restructuring 
the higher Judiciary, but are only tenuously 
relevant to the main object of this Ques- 
tionnaire namely, “to embark upona study of 
the problem of evolving a methodology for 
speedier disposal of matters coming before 
the Supreme Court and High Courts” as is 
stated in the forwarding letter accompanying 
the Questionnaire. How these questions are 
related to speeding up the disposal of cases 
is not understood? Secondly, the ques- 
tions, though innocuous in themselves, threat- 
en to become loaded questions when read 
with the background notes given below each. 
Thirdly, though we are assured in the 
forwarding letter that the background notes 
appearing below each of the questions do 
not represent the views of the Commission, 
the Chairman, at a Press Conference called 
by him following the issuance of the Ques- 
tionnaire, had clearly stated thathe favours a 
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Constitutional Court dealing exclusively with 
constitutional matters. In other words, the 
addressees have to deal with a body whose 
Chairman has already reached his tentative 
conclusions at least on these two questions. 
Fourthly, the reason which the Chairman 
gave in his public statement favouring a Con- 
stitutional Court was that competence and, 
intellectual equipment needed to adjudicate 
upon constitutional issues was possible only 
in an atmosphere of leisure — a claim which 
is not borne out by the record of three de- 
cades of Supreme Court. For instance, in 
Gopalan’s case AIR 1950 SC 27, which was 
decided in 1950, when the Judges had greater 
leisure, the majority construed the phrase 
“Procedure established by law” occurring in 
Article 21 in a limited manner and held that 
no person shall be deprived of life and 
liberty except by procedure established by 
law, howsoever harsh or unreasonable the pro- 
cedure might be and it was only in Maneka 
Gandhi’s case AIR 1978 SC 597, which was 
decided in 1978, when the Judges were work- 
ing under great pressure of other work that 
the Court found time to add a new dimen- 
sion to that concept by holding that the law 
contemplated by Article 21 had to be, both 
in its substantive and procedural aspects, 
fair and reasonable; similarly a significant 
advance has been made by the Court in the 
field of administrative law by invoking the 
principles of natural justice in that field 
since its decision in Kraipak’s case AIR 1970 
SC 150 in 1970 and onwards, when the 
Judges of the Court had more pressure of 
work and less leisure. In other words, the 
theory of leisure given as a ground for 
favouring a separate Constitutional Court is 
not valid. Fifthly, Government’s proclaimed 
antipathy to Kesayanand’s doctrine (un- 
amendability of the basic structure of the 
Constitution) and its desire to have it set 
aside are well known; and lastly the attempt 
to have that decision reconsidered failed in 
the year 1973; instead the doctrine got re- 
affirmed in Minerva Mill’s case. If in the 
light of this perspective and background a 
cross-section of responsible and competent 
professional opinion entertains grave suspi- 
cion that the proposal to replace the Supreme 
Court by a Constitutional Court is an in- 
direct attempt to bring about the desired re- 
sult of getting rid of the decision in Kesava- 
nanda Bharati’s case, can it be faulted? 
Since a threat to the very existence of the 
Supreme Court as it is now constituted is 
clearly involved the questions need serious 
thinking before they are appropriately answer- 
ed. 
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1 would like also to refer to Q. No. 7 which 
has a direct bearing on the independence of 
Judiciary. That question reads: 


“Q. 7. Should appointees to the Judgeship 
of Supreme Court and the High Courts have 
a political background ?” 


The question needlessly seeks to revive a 
debate on the theory that had been pro- 
pounded by late Shri Mohankumarmangalam 
in Parliament on 2nd May, 1973 in the con- 
text of supersession of three Supreme Court 
Judges, namely, that the Government had a 
prerogative as well as a duty to take into 
account the social and political philosophy 
and outlook of the persons to be appointed 
to the Judiciary and that it was entirely 
within the discretion of the Government of 
the day to appoint persons considered in its 
eyes as the most suitable to occupy the high 
offices. 


First, the theory does not seem to accord 
with the scheme envisaged by our Constitu- 
tion in the matter of making appointments 
to the Supreme Court and the State High 
Courts. Articles 124 and 217 of the Con- 
stitution contain a procedure that contem- 
plates the installing of a highly trained non- 
political Judiciary whose independence has 
been elaborately safeguarded by other rel- 
evant provisions in the Constitution, while 
the theory propounded by Shri Mohan- 
kumarmangalam clearly implies that the Gov- 


ernment of the day will have the power to 


appoint such persons as Judges whose social 
and political philosophy and outlook will be 
in tune with the Government’s philosophy 
and therein lies the danger to the independ- 
ence of the Judiciary. The greatest enemy 
of a strong and independent Judiciary would 
be the sychophant element within it -— I 
mean Judges whose pre-dispositions and 
value systems are attuned to those in power 
and whose dispositions and value systems 
keep on changing every time the ruling party 
changes and let me say that packing the Judi- 
ciary with such elements would in the long 
run prove dangerous to whosoever be in 
power. The need to keep the executive parti- 
cipation in making appointments to the mini- 
mum cannot be overemphasized and the 
least that could be done in that behalf is to 
see that the initiation of the proposal rests 
with the Chief Justice of the State High Court 
alone and the primacy to advice of the Chief 
Justice of India is restored by constitutional 
amendments, 


Moreover, I would like to observe that the 
theory is baséd on an erroneous hypothesis, 
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for, the truth of the matter which is sadly 
forgotten is that after the appointment as a 
Judge of a State High Court or the Supreme 
Court the incumbent has to decide and de- 
cides every matter coming before him on its 
own merits whatever be his personal view, 
outlook, philosohpy, predilections or pre- 
judices concerning the case. By equipment 
and training and by the oath of the office 
Judges have to rise above their personal 
predilections or prejudices and instances are 
not wanting where the Judges have done so. 
I can refer to one such instance of Justice 
Vivian Bose of the Supreme Court who while 
deciding a case under the Preventive Deten- 
tion Law where the petitioners concerned 
belonged to a party of certain political hue 
observed thus: 


“It is perhaps ironical that I should struggle 
to uphold these freedoms in favour of a 
class of persons who, if rumour is to be ac- 
credited and if the list of their activities 
furnished to us is a true guide, would be the 
first to destroy them if they but had the 
power, but I cannot allow personal pre- 
dilections to sway my judgments of the Con- 
stitution.” 


In making these observations Justice Bose 
derived support from what Justice Holmes 
of the United States Supreme Court, said, 
speaking on the American Constitution: 

“If there is any principle of the Constitu- 
tion that more imperatively calls for attach- 
ment than any other it is the principle of 
free thought — not free thought for those 
who agree with us but freedom for the 
thought that we hate”. 


(S. Krishnan v. State of Madras, 1951 SCR 
621 p. 654): (AIR 1951 SC 301 at p. 313): 
A word about public interest litigation 
which the Supreme Court has commenced 
entertaining will not be out of place. Though 
it is a happy augury to find that the Supreme 
Court has started entertaining complaints in 
the form of post cards or letters addressed 
to individual Judges of the Court and treat- 
ing them as regular petitions with a view to 
help redressal of the grievances which the 
poor and helpless may not be able to venti- 
late, I am perturbed by some unseemly 
trends that are emerging in this kind of 
litigation. In the first place a practice which 
is threatening to develop should not be 
allowed to become an established one, 
namely, to have such communication (treated 
as a petition) placed before the Judge to 
whom it is addressed and that Judge should 
hear the matter along with another brother 
Judge, because such a practice would result 
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in conferring a privilege on the complainant 
to have a Judge or forum of his own choice, 
which is clearly subversive of the judicial 
process which enjoins that no litigant can 
choose his forum; moreover it will result in 
the erosion of the administrative powers of 
the Chief Justice. Instead, the normal 
healthy practice should obtain, namely, every 
such communication should be forwarded by 
the addressee to the Registrar of the Court, 
who should, after obtaining the requisite 
directions of the Chief Justice as usual, place 
the matter before any Bench in normal 
course. I must hasten to add that the re- 
quisite steps in this behalf are being taken. 
Secondly, in the name of alleviating the 
grave public injury in this kind of litigation 
the Court cannot and should not arrogate to 
itself the role of an administrator or an Over- 
seer looking after the management and day 
to day working of all non-functioning or 
malfunctioning public bodies or institutions. 
For instance, the numerous orders that have 
been passed from time to time by the Court 
over the last one and half years, during which 
a complaint-petition against the maladmin- 
istrated Government Protective Home for 
Women at Agra is kept pending, leaves one 
with a feeling that the Home is at present 
being run under the supervision and direc- 
tions of the Court and the officials of the 
Home are afraid to do anything without ref- 
erence to the Court: Take the case of 
Bhagalpur blindings. The Court’s sensitivities 
about human dignity were greatly offended 
-—— and rightly so, by the inhuman and cruel 
_ treatment inflicted on the under-trials in 
police custody by the police personnel and 
therefore the State Government through the 
CBI were directed to launch prosecutions 
against the police officers and doctors who 
might be responsible for such barbarity. So 
far so good, but should the Court, in its 
anxiety to see that the culprits should not go 
unpunished, call from the C. B. I. a list of 
the names of the police officers and doctors 
to be prosecuted, copies of charge-sheets 
filed against them, names and witnesses and 
other particulars furnished fo the accused 
and reserve further directions in the matter 
after observing: 


“Since this case is now before us and we 
are anxious that those who are guilty of bar- 
barity are brought to book, we consider it 
our duty to supervise and over-see the con- 
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duct of the prosecution in order to ensure 

that the prosecution is pursued vigorously 

and trial is held speedily and effectively ?” 
eer er ean lt Sa, ee Sa 

, What is meant by ensuring vigorous prosecu- 
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tion and effective trial cannot be misunder- 
stood. With the highest Court of the land 
supervising and over-seeing the progress and 
conduct of the case against them with a view 
to ensure vigorous prosecution and effective 
trial, will the concerned accused, the police 
officers and doctors, feel assured of a fair 
trial? Is not the Court violating the spirit 
of Article 21 which according to Maneka 
Gandhi’s case must ensure just and fair 
procedure for a trial? 


Similarly, is it the function of the Supreme 
Court to undertake or direct a parallel in- 
vestigation in cases of unnatural deaths of 
young brides? A young and educated bride of 
31 years died of severe burns in Hyderabad : 
the husband claimed it to be a suicide but 
the victim’s relatives suspected foul play by 
the husband. The police are investigating 
the case and have taken charge of a suicide 
note left by the victim in her own hand and 
signed by her. Claiming the note to be fake, 
a Women’s Organisation of Delhi approaches 
the Supreme Court suggesting the complicity 
of the husband in the alleged murder and the 
Court at the request of the Organisation 
directs the police to file an affidavit stating 
that investigation has been carried out, what 
is the stage reached in the investigation and 
production of post-mortem report before it 
and further permits inspection of original 
documents by the Women’s Organisation. If 
the police investigation was found to be im- 
proper or dishonest any aggrieved party 
could have got it entrusted to the C. I. D. 
or C. B. I. or other investigating agency 
by approaching the appropriate authorities 
and the Supreme Court could have ask- 
ed the Women’s Organisation to move 
in that behalf. There would be numer- 
ous cases of such suspicious deaths of 
young brides where the normal police in- 
vestigation may have to be regarded as im- 
proper or dishonest but should the Supreme 
Court arrogate to itself the role of a super- 
vising investigator in all such cases? These 
are some of the disturbing trends emerging 
in this kind of litigation that require serious 
thought and consideration. 

Recently, the Supreme Court, which is at 
the apex of the Indian Judiciary, has been 
under attack from within and without. Let 
me say at once that Judges who discharge 
their duties, “Without fear or favour, affec- 
tion or ill-will” do not fear or resent criti- 
cism of their judicial work, nor is such criti- 
cism hurtful to a Judge’s dignity, for “that 
must rest on surer foundations” as Lord 
Denning aptly put it (1968-2 QB 150) but 
before I speak of these surer foundations, let 
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me say that I am not worried by ill-informed 
political attacks on the Judiciary, for when 
put to the touch, as in the Judges case, they 
vanished into thin air. There is the political 
stick of the laws delay to beat the judiciary 
with; but it broke when it was shown in the 
Judges’ case that a large number of vacan- 
cies in the High Court had not been filled in 
for months and years; that judicial strength 
was not kept under periodical review, nor 
was it increased to cope with the spate of 
legislation demanded by a modern State. 
Today there are 4 vacancies in the Supreme 
Court and over 90 vacancies in the High 
Courts, Which politician can throw stones 
at Judges when he fails in his duty to see 
that vacancies are promptly filled and that 
judicial strength adequate to discharge judi- 
cial duties is maintained and increased? 
Similarly, I am not worried even by the 
motivated attacks made on the Judiciary by 
politicians and ministers who enjoy having 
confrontation with the Judiciary and who 
are out of denigrate or villify the Judiciary, 
for, time and course of events, show such 
persons their place and the Judiciary is 
avenged. Two conspicuous instances in that 
behalf immediately come to my mind and 
you are aware of them. You all know how 
poetic justice was done to two such leaders — 
the previous Union Law Minister and your 
previous Chief Minister. I need not elabo- 
‘rate. I may also add that the public obvi- 
ously discounts political attacks on the Judi- 
ciary as is clear from the frequent demands 
made for a judicial inquiry — whether it be 
for an air-crash, or police firing or a damag- 
ing explosion or the like. 


` But attacks on the Judiciary from within 
pose a graver danger to the public confidence 
in Judges as well as to their position and 
dignity; it is of these attacks that I wish to 
Speak to you today. I need hardly say that 
the Bench and the Bar are an integral part 
of the administration of justice and the deci- 
sions of Judges reflect, to a large extent, the 
assistance which they have received from the 
Bar. Judicial research, not subjected to 
critical examination by the Bar has time and 
again proved a costly failure. Therefore, 
our traditions require mutual respect, courtesy 
and understanding between the Bench and the 
Bar if justice is to be done effectively by our 
Courts. Indecorous or intemperate attacks by 
the Bar on the Bench and by the Bench 
on the Bar not only injure the administration 
of justice but they tend to lessen respect for 
Judges and Advocates alike. 


Since memories are short let me refer to a 
painful episode that occurred in April of this 
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year. Judges of the Supreme Court invited 
the Supreme Court Bar Association's views 
on the Judges’ proposal to cut down hearings 
in open Court in certain types of matters to 
speed up the disposal of cases. In doing this 
the Judges showed the courtesy due to the 
Bar and showed also their recognition of the 
Bar’s knowledge and experience of the pro- 
blems involved in the Judges’ proposal. If 
the Bar found those proposals unsound, a 
reasoned reply, which our Advocates are 
trained to draft, would have commanded the 
most earnest attention of the Judges. At 
the meeting of the Association, the proceed- 
ings of which were reported in the press, the 
tesponse of the Advocates was angry, which 
is intelligible but it went further and took 
the form of indulgence in intemperate and 
disparaging remarks being made about the 
Supreme Court Judges. These remarks not 
only repaid the Judges, courtesy with insult, 
but were calculated to lower the public 
esteem for Judges, which a Bar fighting for 
Judicial independence ought to be loath to 
do. Let me quote from responsible press-re- 
ports which have not been contradicted. One 
senior member remarked: “With the kind of 
Judges we have today, it was impossible to 
get justice in Chamber sittings; even during 
the open hearings the decisions of the Judges 
left much to be desired.” Another senior 
member said: “Computers would perform 
better than some Judges any way”. Yet an- 
other senior counsel felt that the Supreme 
Court Judges were “slaughtering 90% of the 
special leave petitions, especially criminal and 
with the proposals implemented, they would 
slaughter 99%.” In making these remarks 
the speakers forgot what Lord Denning has 
said for his Majesty’s Judges, namely, “All 
we would ask is that those who criticise us 
will remember that from the nature of our 
office we cannot reply to their criticism. We 
cannot enter into a public controversy” (1968- 
2 QB 150 at p. 155). 


What was the Judges’ reaction? With the 
memory of the selfless fight for Judicial in~ 
dependence put up for months by lawyers 
all over India still fresh, and with the judi- 
cial temper which is appropriate to Judges 
they did not repel insult with insult. On 
the contrary, a dignified reply was sent to 
the Secretary by the Chief Justice through 
the Registrar merely stating that “un- 
restrained criticism of the Judges must in all 
events be avoided and it is hoped that the 
views expressed by a couple of members at 
the meeting did not represent the views of 
the Association.” The members of the As- 
sociation should have also realised under 
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` what tremendous pressure of heavy work- 
load the Judges are discharging their func- 
tions and surely the problem of mounting 
arrears, over which every one is exercised, 
cannot be solved by issuing thoughtless 
threats of ‘indefinite strike’. If I have re- 
ferred to this episode it is because such at- 
tacks tend to undermine the independence of 
Judiciary in the defence of which the Bar 
of India showed a remarkable unanimity. 


I now turn to the Judiciary and to what 
Lord Denning called the more solid founda- 
tion on which the dignity of Judges must 
rest, namely, the Judges’ own conduct for 
their vindication sgainst criticism. I view 
with great anxiety situations which are de- 
veloping, which if not checked would be a 
serious attack on the Judiciary from within 
and if I refer to these situations it is because 
I believe that the best safeguard of Judicial 
independence and Judicial dignity is to be 
found in the existence of an enlightened and 
vocal public and professional opinion, 


The conduct of a Judge is governed by 
conventions. At the opening ceremony of 
the Federal Court of India, Sir Maurice 
Gwyer said: “It is not without significance 
that in the happy tradition of our profession 
all Judges are brethren to each other”, but 
situations have recently arisen in which 
Judges have openly and publicly decried and 
devalued their colleagues in unbecoming 
language. During the last Presidential con- 
test an ex-Chief Justice of India issued a 
public statement condemning and devaluing 
his former colleague as the most unfit person 
to hold the Presidential post because of the 
views expressed by him in two momentous 
decisions — in Kesavanand Bharati. and 
A. D. M. Jabalpur. This was certainly not 
a laudable performance from the view-point 
of maintaining judiciary’s image with which 
alone I am concerned. I am not viewing it 
in context of any political or legal issue at 
all. By all means criticise his judgments but 
should you devalue your ex-colleague who is 
entering the contest for the Presidential post 
in vindication of the democratic process? I 
have it on high esteem.” What is the use of 
such apology tendered privately when the 
damage was already done by issuing a public 
statement ? 


In a recent litigation (Judges’ Case) allega- 
tions were made in an affidavit against the 
Chief Justice of India. He had no option 
but to deal with them in a Counter Affidavit 
and he did so in a carefully drawn one. This 
did. not make him’ a litigant before the Court, 
for-he had no personal interest in the litiga- 
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tion. And yet a senior sitting Supreme Court 
Judge in his judgment described the Chief 
Justice of India as ‘any other litigant? and 
further described the averments in the care- 
fully drawn counter-affidavit as ‘vague and 
indefinite’, ‘delightfully vague’, ‘a little in- 
triguing’ and ‘the constitutional incantation’ ! 
Such language was indulged in despite the 
fact that exactly a month before the dis- 
tinguished former Attorney-General, Mr. 
C. K. Daphtary, whose urbanity and sense 
of humour never desert him had at a public 
function issued a gentle admonition: “It ap- 
pears that when lawyers refer to each other 
as ‘my learned friend’ they mean it but when 
Judges call their colleagues ‘my Jearned 
brother’ they do not mean it.” I need not 
say anything of my own on this discourteous 
language. The enlightened professional opin- 
ion, of which I spoke has done so. Eminent 
jurists have deplored this language, 


If this disapproval of his language by a 
competent professional opinion had its effect 
on the learned Judge I, would not have dealt 
with this situation any further but the same 
Judge has in his later judgment on capital 
punishment mentioned by name 5 Supreme 
Court Judges, past and present whose pre- 
sence on the Bench could be regarded as un- 
fortunate by condemned prisoners. When 
this was reported in the Press he issued a 
clarificatory statement apparently to soothe 
the wounded feelings of the named judges, 
saying that his judgment had been misreport- 
ed and things not said by him had been 
wrongly attributed to him. I wish no clarifi- 
catory statement had been issued, for, side 
by side publication of the clarificatory state. 
ment and the exact relevant portions of the 
judgment has merely helped to confirm the 
lay reader’s impression that the earlier report 
of the judgment by the correspondent was 
correct and fell within the permissible limits 
of fair comment. It is true as claimed by 
the Judge that it was Prof. Blackshield who 
in his analysis, of the Supreme Court’s judg- 
ments between April, 1972 and March, 1976, 
undertaken with a view to suggest in- 
coherence and arbitrariness in the matter of 
awarding death sentence, had named three 
ex-Judges of the Court, whose presence on 
the Bench, he said, “may have been un- 
fortunate for the appellants involved.” But 
by quoting this analysis with approval the 
Judge made the analysis his own and further 
re-inforced it by saying that a similar 
analysis, if undertaken for further period will 
reveal the same pattern of incoherence and 
arbitrariness in awarding capital punishment 
and has gone on to name two more Judges, 
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Justice A. P. Sen (sitting Judge) and Justice 
P. S. Kailasam (Retired Judge) and has said: 
“If they had constituted the Bench for ths 
hearing the case (named therein), one could 
hazard a guess, that perhaps the death 
sentence of the accused would have been 
confirmed.” What is wrong if the correspon- 
dent concluded that the Judge has named five 
Judges whose presence on the Bench could 
be regarded by condemned prisoners as 
‘fatal’ to their cases? It should have been 
realised that naming individual Judges in 
such a strain in the context of award of capi- 
tal punishment, apart from injuring their 
feelings, adversely affects their image and 
reputation as fair and impartial Judges in 
the eyes of that class of litigants and may, 
in the case of sitting Judges, even prompt 
them to apply for transfer of their cases 
from their Bench to some other Bench. 
Situations like this tarnish the fair name and 
bright image of the Court. I now under- 
stand that by issuing an errata the Judge 
has deleted the reference to the five indivi- 
dual Judges by their names from his judg- 
ment. The errata, though good in a way, 
can hardly retrieve the damage already done. 


There is another tradition dictated by 
good sense and by the Judges’ Oath, that 
once a Judge has delivered his judgment his 
work is done. It is not for him to hawk it 
about or to defend its merits extra-judicially 
to show how much he is the “people’s Judge” 
or a champion of “the Establishment”, for, 
if he does this, nobody will believe that he 
can decide cases in terms of his Oath, “with- 
out fear or favour, affection or ill-will” 
History has condemned Judges who flattered 
the King and did his Will. History will con- 
demn Judges, who flatter the people or the 
State and do their Will. A Judge who hawks 
about his judgment in this country injures 
the judiciary in the eyes of our own people 
but when he takes to hawking it about out’ 
side the country — either to enlighten the 
recipients or to secure some foreign assign- 
ment — he injures the Judiciary in foreign 
countries as well. Surely, it is essential te 
maintain the sound tradition that the Judges’ 
task is done when he has delivered his judg- 
ment, that his reputation will rest on what 
he has done and what he is and not on what 
he proclaims himself to be. 


There are other situations, which if not 
taken in hand, or to vary the metaphor, 
which if not branded by public or profes- 
sional opinion as unworthy, will gravely in- 
jure the Judiciary from within and injure 
its image before the public. No one is 
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obliged to become a Judge but if he decides 
to become one, he must accept restrictions 
on his conduct, to which others are not sub- 
ject. He need not be a hermit but he must 
maintain certain detachment imposed upon 


‘him by his office, by his oath and by what 


simple and honest people will think of him 
as a Judge. Above all he must decide “with: 
out fear or favour”. Will anybody think 
that a Judge will do so if he sends fawning 
and flattering congratulations to political 
if he 
goes to the airport or railway station with a 
garland or a bouquet to welcome or see off 
Prime Minister or other Ministers on their 
numerous trips? Or if he seeks favours for 
himself or for his children or relatives from 
any quarters — official, business or other- 
wise? Similarly Judges should realise that 
if they enjoy hospitality of a Minister whose 
personal case is before them they disqualify 
themselves from hearing it any more. So 
also situations will have to be avoided by 
them where even remote insinuations or sug- 
gestions could be made that they are hob- 
nobbing with Ministers or Govt. officials or 
mofussil lawyers for favour of retainers or 
work for their practising relatives. Indis- 
putable favour must be repaid with favour 
and that is what a Judge cannot do without 
disgracing himself and bringing disgrace 
upon the Judiciary in the public esteem. It 
is no answer to say that today we are living 
in a climate of ethical degeneration, falling 
standards and collapsing values all around. 
On the other hand great care must be taken 
to see that judicial corridors are not polluted 
by such climate. And as the poet has said, 
“the aids to noble life are from within”. If 
I have dwelt on tendencies which threaten to 
undermine the high reputation of our Judi- 
ciary it is because I believe that once public 
and professional opinion is aroused to these 
tendencies, it will make itself felt and help 
to stop attacks against the Judiciary from 
within. 

Let me conclude by saying that it is 
demanded of a Judge that he should do jus- 
tice to the best of his ability, blind to all 
allurements of personal gains or powers. 
That is what people expect of him; that is 
what our Constitution demands from him 
by making him as independent of the Ex- 
ecutive as is possible; and that is the duty 
which he owes to the country, for, he must 
hold the scales of justice even between high 
and low, rich and poor and those in power 
and those out of power. There are few 
beautiful words which sum up what I would 
like to say of the “Judge that smiles con- 
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trary to the Jaw”. Sydney Smith said: 
“Nations fall where Judges are unjust, be- 
cause there is nothing which the multitude 
think worth defending; but nations do not 
fail which are treated as we are treated, but 
they rise as we have risen, and they shine as 
we have shone, and die as we have died, too 
much used to justice and too much used to 


“JUDICIAL 
By: K. M. Desai, Secretary, Deonar 


‘As, itis the trend al] over India, even in 
America, the delays in the decisions of 
Judicial matters, has become rather an 
enormous problem, to overcome which, 
different experiments are being carried 
out, One simple way to dispose of the 
matters, is to try to settle them amicably 
at a stage known as ‘pre-trial stage’. 
During the year 1979-80, in the State of 
California, out of 26,000 matters, 11000 
matters were disposeq of after final 
hearing, while 15,000 matters were dis- 
posed of at the preliminary stage of 
hearing, popularly known as ‘pre-trial 
stage.’ On the contrary, during the same 
year, only 3000 matters were disposed of 
through Courts, which incidently worked 
with the help of juries. 


The another equally important way to 
get the matters decided, is to try for the 
settlement through private Judicial Offi- 
cers i.e. through arbitrators. Putting it 
in a lighter vein, they are styled as 
‘Magistrates on hire’) Day by day this 
system has become very popular in Los 
Angeles. Undoubtedly, if requires ‘he 
fees of 1000$ to 5000% per day for getting 
matters decided by private arbitration. A 
panel of Judges to work as arbitrators, is 
prepared for the same. Both the parties 
by consent choose one of them, to act as 
an arbitrator. On the Los Angeles panel 
of the Arbitrators, at a time, there were 
working 37 such Judges. In other cities, 
the Bar, Associations had taken the lead 
to prepare such panels to work as 
arbitrators. Even in the cities of New 
York, Chikago, Boston, Philadelphia etc. 
day by day, the practice to get matters 
decided through arbitrators, is being 
followed on a large scale. Obviously it is 
a purely voluntary system. But in Cali- 
fornia the claims tọ the tune of 15,000$ 
are compulsorily, to be redressed through 
private arbitrators. The basic reason for 
the emergence of this system, there, was 
-tha enormous delay in the decisions of 
the Judicial disputes, Consequently, it 
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freedom to care for that life which is not 
just and free” (Oxford Book of English 
Prose, pp. 537-38). This was the faith of 
those who fought for our freedom, and they 
embodied it in our Constitution, for ordi- 
narily, without freedom there can be no jus- 
tice, and without justice there can be no 
freedom. 


DELAYS” 
Commission of Inquiry, Bombay 


resulted into making it compulsory, to 
have the disputes resolved through pri- 
vate arbitration. Even at present, about 
70,000 disputes are pending in the Courts 
at Los Angeles, and every year 70,000 to 
80,000 disputes are filed. In the same 
Courts. Naturally it requires more than 
five years’ period, for a dispute to be 
decided in these Courts. About 60% of 
these disputes are for getting monetary 
compensation arising out of Motor Acci- 
dent Claims, 


In fact, decision by arbitration is not 
new at all, in the annals of Judicial his- 
tory. Labour disputes, the disputes over 
the breach of contracts for construction 
of big buildings and hospitals, ete, are 
generally solved through the agency of 
arbitration and this agency is in vogue 
right from 1920. With ever incresing 
litigations, in fact it started in the state 
of Pennsylvania in the year 1970, to hand 

- Over more and more disputes for deci- 
sion to the arbitrators. Though initially 
the Advocates strongly resented this 
practice, having seen enormous delays 
in disposal of the matters, the so-called 
resistance of the advocates slowly 
petered out. 


Now-a-days, even in Federal Courts in 
the United States of America, they are 
thinking of introducing the system of 
getting decisions through arbitrators. In 
fact, the Federa] Court has suggested 
that in San Fransisco, the disputes to the 
tune of one lakh dollars be initially 
dealt with in the Court of Arbitrators 
only. By this method of solving disputes 
by arbitration, 1/3rd matters have been 
conveniently disposed of. It is further 
provided that in case the matters could 
not be disposed of before the arbitrator, 
then only they should be placed before 
the Federal Court. 


This system oof solving disputes 
through arbitrators has now-a-days be- 
come so popular in America that many 
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of the Judges are thinking of resigning 
their jobs, and joining the panel of 
arbitrators. In fact, one Judge from 
Moron Night in Orange county, in the 
State of Los Angeles, after having serv- 
ed as Judge for eight years, resigneq the 
job and started his own ‘Judicial Arbit- 
ration Service’, Moreover, he succeeded 
in it to such an extent that he had taken 
on his panel three more such Judges. 


_ In fact, there was a grievance in Ame- 
Yica that justice through arbitration was 
available only for the rich people. But 
that impression does not seem to be cor- 
rect. In fact, by getting timely and 
quick justice, even the poor persons sav- 
ed lot of their money and energy, which 
. would have been -generally lost in fight- 
ing that litigation. The main grievance 
of the journalists, against this justice by 
arbitration is that big multinationals 
get the advantage of suppressing their 
transactions, as the proceedings before 
the arbitrators are not conducted, as the 
` matters are conducted in open Courts. 
Quite truly there is some force in this 
argument, But it can be 

finding out proper remedies. 


Taking a lesson from this experience 
in the United States of America, we in 
India can try our own methods, While 
working in the judiciary and particularly 
with an experience of say 7 to 10 years, 
a Judge becomes quite mature, and many 
a time, simply on reading the plaint, 
written statement, issues ang on going 
through the documents on record, he 
can easily see what would be the end of 
the said litigation. The same can be said 
of the Advocates who have put in, say 
about 10 years’ standing in their profes- 
sion. Looking to the mounting arrears in 
all the Courts, I think that some such 
System of having ‘a pre-trial stage’ 
should be introduced. At the pre-trial 
Stage, both the sides with their respec- 
tive Advocates and the Judges can sit 
together and think over, as to whether 
the matter can be amicably settled or 
should be decided by the Judge strictly 
on Judicial principles. 


Obviously, for making all such at- 
tempts, the spirit of the man i.e. the 
presiding Judge as well as the Advocates 
practising before the Court, is rather the 
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most important factor. Sincere efforts 
and hard work by both the sides — the 
Bar and the Bench, would have immense 
effects in curtailing the Judicial delays. 
In this modern age, we have to think 
seriously as to how to curtai] the delays 
in the disposal of judicia] matters, On 
many occasions we come across such 
simple matters which can be settled 
either at a ‘pre-trial stage’ or through 
arbitration. As enumerated above, from 
the experience in America, we can take 


` our lessons. In many matters, say money 


claims or the claims where no complicat- 
ed questions of law are involved, taking 
up the matters for settlement at the pre- 
trial stage, or in case of its failure, fur- 
ther for decision through arbitration, 
would be quite sound methods, This 
would be equally true of petty quarrels 
and petty Criminal cases arising out of 
it, in which no questions of law are in- 
volved, 


In my opinion, for that purpose no 
arbitrators from outside, need be ap- 
pointed. All district places as well as 
taluka places are having sufficient num- 
ber of practising Advocates from amongst 
whom, panels of Advocates willing lo 
act as arbitrators can be formed, and 
only with the consent of disputing par- 
ties, such arbitrators can be asked to 
make an attempt to solve the said dis- 
putes between the parties. It would 
necessitate to have Rules, for which, I 
think that the High Court has requisite 
powers to make Rules under Section 122 
of the Civil Procedure Code. Further, if 
the law requires, necessary amendment 
can be made to the Civil Procedure Code, 
to introduce suck ‘pre-trial stage’ and 
for reference to arbitration. Obviously 
there should be fixed time limit for the 
same, 


Before introducing these measures, 
the matter ought to be thoroughly dis- 
cussed at different levels, say by the 
members of the Law Commission, as well 
as by the public bodies, such as Bar 
Councils, Free Legal Aid Society and 
also by the judicial Conferences, which 
are many a time held at district places, 
in which the Judges and Advocates are 
called for open discussions over their 
problems, procedure ete, 
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THE LAW OF DISMISSAL AND PUNISH- 
MENT. SECOND EDITION. By: Shri 
P. G. Banerjee. Published by Purna Pub- 
lishing House, Kalyani, West Bengal. 
Pages about 140, Price Rs. 28/-. 

This is an addition to the existing list of 
commentaries by the author who has wide ex- 
perience in the field. He could write with 
ease on so many subjects besides the indus- 
trial law. Some of the books are on law of 
easements, law of elections and in regard to 
criminal matters. 


This book is the second edition and was 
written only after 3 years of first edition, 
The book is no doubt small but gives com- 
mentary on some important provisions in 
I. D. Act (1947) such Ss. 11-A, 25 and 33. 
The substantive rigbts as well as the proce- 
dural matter are lucidly written. The com- 
mentary is based on decided cases of the 
Supreme Court and various High Courts. 
The author has liberally adopted the quota- 
tions from these decided cases which will 
enable the reader to himself understand and 
interpret the law decided. 


The book will be found useful to industrial 
establishments, employees and trade unions 
and all others concerned with labour disputes. 
The index at the end will serve the desired 
purpose. It is believed that the addition of 
Table of Cases in the beginning, which is the 
basis of the commentary would have been 
highly appreciated. 

M.V.J. 


“THE LAW LEXICON”. THIRD EDI- 
TION 1982 GN TWO VOLUMES). By: 
Justice T. P. Mukherjee (formerly Judge, 
Allahabad High Court) and X. K. Singh, 
Advocate. Published by Cenfral Law 
Agency, Allahabad-2. Pages (Vol. D 
954 + (Vol. ID) 896, Price Rs. 200/- (per 
set of two volumes). 


Till a few decades ago, the legal profes- 
sion in India depended, almost solely, for 
the interpretation of legal terms and phrases, 
on Wharton’s Law Lexicon, Stroud’s Judicial 
Dictionary, or J. B. Sounder’s “Words and 
Phrases Legally Defined”, which the British 
legal traditions regarded as classics in the 
field. These standard works do not, how- 
ever, give the Indian interpretation of Words 
and Phrases, or legal terms. In fact, many 
of the Indian Legal Terms or Phrases such 
as those appearing in the Shastric Texts of 
Hindu Law or used in Wills or  gift-deeds 
or Contract deeds rendered in the Indian 
languages do not find a place in these 
English lexicons. The need for an Indian 


Law Lexicon was therefore acutely felt by 
the legal profession in India and this need 
was, by and large, adequately met when the 
First Edition of this work was published in 
1971, mainly due to the pionecring efforts 
of the editors of this compilation. It may 
however be mentioned here that another 
such compilation by an Indian author viz., 
P. R. Aiyar’s Law Lexicon of British India 
has already been there in the field (and found 
quite useful too) but it is, so to say, a some 
what concise version, not as exhaustive as 
the present work. 

This compilation in two volumes (Vol. I 
covering A to K and Vol. H the remaining 
alphabet) contains exact meaning and judi- 
cial definitions of legal terms, Words and 
Phrases including also the terms in Revenue 
Records and private documents generally in 
vogue in the different States of India. Brief 
quotations from judgments of Courts have 
also been provided to elucidate the meaning 
and ambit of the legal terms wherever pos. 
sible. Legal maxims generally. used by 
Courts in India have been adequately eluci- 
dated. 

This compilation will surcly be found quite 
useful to the Bar and the Bench in India 
and every Law Library would be well-advis- 
ed to kecp a set of this compilation as a 
reference work for its readers, 


U.S.D. 
THE BANARAS LAW STUDIES — 
SERIES-I, 1982. Edited by Krishna 


Bahadur, Professor of Law, Head, Depart- 
ment of Law and Dean, Faculty of Law, 
Banaras Hindu University. Assisted by 

C., M. JARIWALA, Reader in Law, Bana- 

ras Hindu University. Published by Law 

School, Banaras Hindu University, Varas 

nasi. Pp. 14 + 119. Price Rs. 40/-. 

The book under review is a compilation 
of some articles on socio-legal aspects cons 
tributed by the members of the teaching 
staff of the Faculty of Law, Banaras Hindu 
University. Jt is a pilot venture of Banaras 
Law School. It covers problems and pro- 
jects in every walk of life and deals with 
wide range of subjects. 

The editor and his colleagues have spared 
no pains to make the book attractive and 
worth studying by persons belonging to law 
profession. 

The book is quite interesting and informa- 
tive and as such deserves a fitting place in 
the library of law. On the whole the book 
deserves full praise and admiration for its 
thought provoking articles. 


` 


Mrs. KIR E 
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CATECHISM OF CRIMINAL PROCE- 
DURE CODE, 1973 (ACT I OF 1974): 
FIRST EDITION 1982. By: Prof. R. K. 
Bayes, ILS and Symbiosis Law Colleges, 
Pune. Published by P. R. Bayes, 759/75 
(6), Deccan Gymkhana, Fergusson College 
Road, Pune-411004. Pages 148. Price 
Rs. 15/-. 


‘Catechism’ is defined by the Chambers 
Dictionary as a compendious system of teach- 
ing drawn up in the question and answer 
form. This is an apt description of the book 
under review, which additionally is a handy 
comprehension of an important enactment, 
Act II of 1974, more popularly known as 
the Criminal Procedure Code, 1973, which 
regulates the procedure for investigation, in- 
quiry, trial and punishment of crimes. As 
drafted, the framers have not been able to 
give a coherent sequence to the Code. In 
the hands of Prof. Bayes, the Code becomes 
intelligible coherent and well arranged. To 
accomplish this within the confines of 148 
pages is no mean achievement. Every chap- 
ter of the Code has been broken up to ex- 
plain, analyse and synthesise complex and 
difficult concepts. The author’s method is 
at once direct, simple and unobtrusive. The 
book’s value to the student preparing for 
exams, is obvious. But the method of 
treatment of the subject will make it a true 
aid to novices in the Bar, the judicial pro- 
féssion, the police and all those who desire 
an insight into the mysterious world of cri- 
minal law. That so useful a book should 
be priced at a mere Rs. 15/- is an additional 
attraction. 

A. Shridharan 


“BANK DOCUMENTATION AND EX- 
ECUTION” SECOND (1982) EDITION. 
By: Prof. R. K. Narula, LL.M. (Delhi), 
C. A. I. L B. Published by Udh Publi- 
shers, Nai Sadak, Delhi. Pages xi plus 
506. Price Rs. 75.00. 


Ever since the nationalisation of banks, 
there has been a welcome change in the 
policy adopted by banks in the matter of 
allowing bank advances. Conscious efforts 
are now being made by the banks to pro- 
vide more and more bank loans to farmers, 
small industrialists, artisans, rikshawallahs 
and other weaker sectors who were previ- 
ously denied such facilities. Before the 
nationalisation of banks small scale indus- 
tries, were mostly illegitimate children of the 
few big industrial houses in the country, as 
no entrepreneur, howsoever talented he may 
be could readily obtain bank advances or 
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loans. Now, with the availability of bank 
loans for diverse purposes it is all the more 
necessary for banks to strengthen their sys- 
tems of control over, advances. Public 
money is lent by the banks against certain 
documents to be executed by the borrowers 
the purpose of which is to establish the 
legal relationship between the lending banker 
and the borrowing customer. The execution 
of these documents in the proper form is 
therefore of utmost importance since in the 
event of the bank having to approach a 
Court for enforcing recovery of the loan, 
its success in the litigation would depend 
almost solely on the correctness and legality 
of the documents. In order therefore to 
bind the borrower and the securities offered 
by him the documents must be properly 
obtained after due completion of all the 
legal formalities. This book provides clear 
guidelines for this purpose along with all 
the relevant information such as the require- 
ments of the Registration Act, the Stamp 
Act, the Limitation Act and so on. 


In this second edition of the book which 
has been thoroughly revised there is up-to- 
date case law onthe various topics involved 
in the discussions. Chapters on Limitation, 
Foreign Documentation, New Aspects of 
Guarantees, Protected Advances etc. have 
been incorporated afresh adding to the 
overall utility of the book. It also contains 
model drafts for various types of documents 
to be obtained from the borrowers, 


There can be no doubt that this second 
edition would continue to be as popular as 
the earlier edition, among the bank execu- 
tives and administrators whose ranks are 
swelling quite rapidly. 

U.S.D. 





POLICE LAW: FIRST EDITION, 1982. By 
Shri S. K. Ghosh, Former Inspector Gene- 
ral of Police, Orissa and Director, Law Re- 
search Institute, Calcutta. Published under 
the auspices of Law Research Institute, 
9 Old Post Office Street, Calcutta-70000L 
Pages 125 plus x. Price Rs, 17/-. 


A handy book for use by Police Officers 
is a difficult thing to come across. This de- 
ficiency has been made good by S. K. Ghosh, 
the Former Inspector General of Police, 
Orissa, and Director, Law Research Institute, 
Calcutta. His book “Police Law” runs 
barely into 125 pages. The book has 
an interesting table of contents showing 
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the different strata of police forces, offences 
the Police are commonly required to pre- 
vent, enquire into, or investigate. Collec- 
tion of evidence under Sections 109 and 110 
of the Criminal Procedure Code, has been 
dealt with, as are, the provisions for the pro- 
tection of the weaker sections of the society. 
A noteworthy contribution in the book, is, 
that dealing with the powers and duties of 
the general public. While the police are 
generally not cognisant of the rights of the 
public, the latter resent exercise of powers 
vested inthe former. The appendices contain 
a practical exercise in various provisions of 
common use by the Magistracy. 


The publishers and the Law Research In- 
stitute are to be complimented along with the 
author for presenting an interesting exposi- 
tion of the law governing police activities. 


A. Shridharan, 


KEY TO LAW OF MAINTENANCE: A 
CRITICAL STUDY OF CRIMINAL 
PROCEDURE CODE (Ss. 125-128), 
HINDU MARRIAGE ACT (Ss. 24-25) 
(WITH SPECIAL GLANCE TO RELAT- 
ED LAWS IN INDIA.) 1982. By Shri, 
Vallabh Vijayvargiya, B. Se., LL. M., Sahi- 
tyaratna; Advocate, High Court; Ex- 
Lecturer (Law) Government Post-Graduate 
College, Published by Sun Publications; 
Ravishankar Shukla-Nagar, Indore-452008. 
Pages 160. Price Rs. 50/-. 


In India the system of joint families exist- 
ed among all the communities and religions. 
The divorces were negligible and the question 
of maintenance was not of general import- 
ance. But now the families have become 
small units and the number of divorces are 
increasing at an alarming rate throwing many 
unfortunate persons to uncertain fate head- 
ing to starvation, vagrancy and ultimately to 
a life of social crimes. This book deals with 
the Jaw of maintenance and is a real help 
and guide to such destitute persons and to 
those who render legal assistance profes- 
sionally through the law Courts and also 
those social workers who try to ameliorate 
the lot of the neglected and discarded per- 
sons, 


Right to maintenance is available under the 
personal law of different communities, but 


Books Reviewed 


ALR. 


the provisions of maintenance contained in 
the Cr. P. C. provide a speedy remedy. In 
this book the author has dealt with eligibi- 
lity, jurisdiction, procedure, proof, quantum 
and execution of law of maintenance in a 
very simple and direct manner which even 
a layman can easily understand and follow. 


In this book, the author has not only 
covered the implications of the provisions of 
(S, 125-128) of the Cr. P. C. and the Hindu 
Marriage Act (Ss. 24-25) but has also in- 
corporated other relevant provisions of other 
enactments on the law of maintenance. He 
has also drawn special attention of the rea- 
ders to the social, philosophical and psycho- 
logical considerations that underline the Jaw 
of maintenance as seen from the observa- 
tions of the Courts during their decisions. 


The entire field and every aspect of main- 
tenance has been covered in the book and 
dealt with in separate chapters having useful 
synopsis for easy reference to particular 
topic. All topics have been discussed by the 
learned author in his own way and in an 
interesting style. Important Indian Cases 
along with English and American Cases have 
been studied and explained to bring out the 
points and principles involved. 

This is a useful book. 

L.K.K. 


“FOOD CONTROL ORDERS IN KARNA- 
TAKA”; 1ST EDITION 1982 by Shri. 
M. C. Achar and Shri, K. Narasimha 
Murti, Advocates Published by Law Guide 
Publishers, 42 Krishna Block, 1st Main 
Road, Bangalore-560020. Pages 574, Price 
Rs. 78/-. 


This book, which will have only local use 
for cases arising in Karnataka State, is a 
compilation of various Orders, Notifications 
and Rules issued under the Essential Com- 
modities Act 1955 and other cognate Acts, 
Thus the texts of the important Central Acts, 
Rules as well as various Food Control Orders; 
Notifications etc., issued by the Karnataka 
State are readily available in one volume. 
Some explanatory Notes and Comments sup- 
ported by case-law are also given, though 
not exhaustively. 


It is a good book useful in Karnataka 
State. 


B. D. B. 


dllahabad High Court. 


The Hon'ble Mr. Justice 
B. D. AGARWAL, Judge, 
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R. A. MISRA, Judge, 
Allahabad High Court. 
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AIR 1983 NOC 38 (ALL) 
DEOKI NANDAN, J. 

M/s. Pyarey Lal Agarwal, Appellant v. 
Mishri Lal Singh and others, Respondents. 

Second Appeal No. 195 of 1969, Dj- 14-9- 
1982. 

Registration Act (16 of 1908), Section 17 
+- Equitable mortgage — Subsequent docu- 
ment merely acknowledging liability — Does 
not require registration. (Transfer of Pro- 
perty Act (1882), S. 58). 

The mere fact that the memorandum of 
renewal was written on stamp paper does not 
convert it into an instrument of mortgage. 
The. stamp paper is merely of Rs. 3/-, and 
the’ document was only by way of an 
acknowledgment of liability under the pre- 
existing loan and the pre-existing mortgage. 
An acknowledgment of liability under an 
existing loan or an existing mortgage, the 
loan being witnessed by a promissory note 
and the mortgage being by deposit of title 
deeds, does not require registration, 

S. P. Srivastava, for Appellant; T. P. 
Asthana, S. P. Kapoor and Triloki Nath, for 
Respondents. 


KZ/LZ/E865/82/JHS 





AIR 1983 NOC 39 (ALL) 


N. N. SHARMA, J. 
Bal Chand and others, Appellants v. Mukh- 
ram and another, Respondents, 
Second Appeal No, 2086 of 1974, D/- 8-9- 
1982. 


Civil P. C. (5 of 1908), Order 2, Rule 2— 
Suit for recovery of possession and for de- 
molition, of construction — Entire disputed 
constructions not lying within one plot but 
fying within two adjoining plots — Plaintiffs 
confining their claim to one ‘plot only — 
Held, suit cannot be defeated merely because 
relief was not properly worded and plaintiffs 
did not know that portion of construction 
also lay im their adjoining plot, 

V. K. S. Chaudhary, for Appellants; R.N. 
Singh, for Respondents. : 


KZ/LZ/E870/82/MBR 


AIR 1983 NOC 40 (ALL) 
DEOKI NANDAN, J. 


Bhikam Chand, Appellant v. State of Uttar 
Pradesh and others, Respondents. 

Second Appeal No. 2684 of 1972, D/- 11-8- 
1982. 


1983 A. I. R. Notes/2(i) II 





Notes of Cases 38-40 


17. 


(Ay Land Acquisition Act (1 of 1894), Sec- 
tion 9 (3) — Award — When can be said to 
have been made. 

The making of the aoui without serving 
a notice on person interested individually 
would be bad in law, and even so, no award 
could be said to have been made at all un- 
less it was communicated to the person inter- 
ested. AIR 1961 SC 1500, Foll. 

() Land Acquisition Act (i of 1894), Sec- 
tions 9 (1) and 17 (1) — Land vested in 
Government after expiry of period of notice 
under Section 9 (1) — Recovery of posses 
sion by mortgagee not possible even if no 
award is made. AIR 1938 All 221 (FB), Foll. 

(C) Transfer of Property Act (4 of 1882), 
Section 73 — Land Acquisition Act (1894), 
Sections 9 (3) and 19 (1) (b) — Absence of 
notice under Section 9 (3) on mortgagee de- 
cree-holder — Effect. 

A mortgagee decree-holder of acquired 
lands is a person interested within the mean- 
ing of Section 9 (3) read with Section 19 (1) 
(b) of the Land Acquisition Act, and is as 
such entitled to notice under sub-section (3) 
of Section 9 of the Land Acquisition Act, 
before the Collector made his award. He 
could even file an application for reference 
within 6 months from the date of the Col- 
lectors award if any has been made under 
Clause (b) of the proviso to sub-section (2) 
of Section 18 inasmuch as no notice of the 
award is ever given by the Collector to him, 
and he is not personally present when the 
award is made. However in the instant case 
since no award was ever made, the fact that 
no noticg under sub-section (3) of Section 9 
was served on the appellant and consequently 
he could not make an application for claim, 
does not affect his rights inasmuch as it is 
open to him to make an application for 
claim before the Collector and the Collector 
is bound in law to make an award of com- 
pensation. If he is not satisfied with the 
award when made by the Collector, he can 
surely apply for a reference, and the provi- 
sions of the Land Acquisition Act can be 
availed of for getting adequate relief by way 
of compensation for the acquired land. This 
is so because the law does not prescribe any 
limitation of time within which the Collector 
must make his award, AIR 1938 All 221 


. (FB), Foll.. 


Rajendra Kumar and Jagdish Swaroop, 
for Appellant; Standing Counsel, for Respon- 
dents. 


IZ1Z/D873/82/JDD/MVI—H. 
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AIR 1983 NOC 41 (ALL) 
: 1982 ‘All Rent Cas 486 
M. P. MEHROTRA, J. 


Chhotey Bux, Petitioner v. Ist Additional 
District Judge, Bareilly and others, Opposite 
Parties. 

Civil Misc. Writ Petn. No. 4618 of 1982, 
D/- 22-4-1982. 

(A) U. P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act (13 of 1972), 
Ss. 39 and 40 — Decrees under execution 
when 1972 Act came into force — Sections 39 
and 40 do not apply. 

Section 39 makes a provision in respect of 
the pending suits for eviction relating to the 
buildings brought under regulation.for the 
first time. A bare reading of this provision 
makes it clear that it does not apply to the 
decrees which had become final and which 
were under execution when the 1972 Act 
came into force. Section 40 is similarly not 
applicable in respect of the decrees for evic- 
tion which had become final when the 1972 
Act came into force and which were then 
under execution. 

(B) Constitution of India, Arf. 226 — New 
plea — Question as to admissibility of evi- 
dence not raised before Courts below — 
Question cannot be allowed to be raised in 
writ petition. 

K. G. Srivastava, for Petitioner, 


GZ/HZ/C849/82/JHS 


AIR 1983 NOC 42 (ANDH. PRA.) 


P. A. CHOUDARY, J. ` 
V. Madhusudan Reddy, Petitioner v. State 
of Andh. Pra., Respondent, 


Writ Petn. No. 4361 of 1982, D/- 
1982. 


(A) Andh. Pra. Gram Panchayats Act 
(2 of 1964), Ss. 234, 109 — Settlement of 
dispute by State Govt. under S. 234 — Com- 
plaint by one Gram Panchayat against the 
other Gram Panchayat that latter was hold- 
ing rival market on same day — State Govt. 
cannot take cognizance of complaint under 
S. 234 — Conditions under S. 234 not satis- 
fied. 

Where .a complaint ‘was made to the State 
Government by Gram Panchayat B against 
the other Gram Panchayat C that the latter 
was holding rival market within its (C’s) 
jurisdiction on the same day, the State Govt. 
could not take cognizance of complaint and 
proceed to settle the dispute under S. 234 of 
the Act. 

The language used in S. 234 postulates 
(a) the existence of a dispute; (b) that dis- 


17-8- 


A LR 


pute should be between a Gram Panchayat 
and one or more other local authorities; 
(c) that dispute must be in regard to a mat- 
ter arising under the provisions of the A. P. 
Gram Panchayats Act or any other Act: and 
finally, the Government should form an 
opinion that such a dispute cannot be 
amicably settled. In the instant case condi- 
tions (b) and (c) were not satisfied. 

Section 109 of the Act empowers a Gram 
Panchayat to provide places for use as pub- 
lic markets and to close them with the sanc- 
tion of the Commissioner. Now, so long aS 
Gram Panchayat C is providing a place 
within its own territorial limits to be used 
as a public market, no dispute can be said 
to arise under the provisions of the A. P. 
Gram Panchayats Act in relation to the 
running of that market with: the Gram Pan- 
chayat B. The running of the market by 
the Gram Panchayat C within its territorial 
limits is clearly. sanctioned under S. 109 and 
therefore cannot be described as infringing 
any right of the neighbouring Gram Pancha- 
yat B. The exercise of a statutory power 
cannot inflict any legal injury to the Gram 
Panchayat B, nor can it be regarded as giv- 
ing rise to any legal dispute. The word ‘dis« 
pute’ used in S. 234 of the Act should be 
understood as a legal dispute relating to 
rights and obligations of the Gram Pancha- 
yat. 


Further, condition (b) requires the dispute 
to be between a Gram Panchayat and one 
or more other local authorities. A dispute 
between one Gram Panchayat and another 
Gram Panchayat cannot be described as a 
dispute between one Gram Panchayat and 
other local authority. At best it can bea 
dispute between two Gram Panchayats. 
But the word ‘other’ occurring in S. 234 and 
qualifying local authority clearly refers to a 
local authority other than Gram Panchayat. 
Other local authority can only be such as 
Panchayat Samithi, Zilla Parishad, etc. In 
any case, the language used by S. 234 does 
not authorise the Government to settle a 
dispute between one Gram Panchayat and 
another Gram Panchayat. 

(B) Andh. Pra. Gram Panchayats Act (2 of 
1964), S. 234 — Settlement of disputes by 
State Govt. under S. 234 — Principles of 
natural justice by giving opportunity of hear- 
ing to parties must be followed. (Constitu- 
tion of India, Art, 226). 

Y. Sivarama Sastry, for Petitioner; Gov- 
ernment Pleader for Panchayat Raj, for Re- 
spondent. 

IZ/KZ/E658/82/AMG 
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AIR 1983 NOC 43 (ANDH. PRA) 
: (1982). 2 Andh LT 79 
JEEVAN REDDY, J. 

‘Gulam Mohammed Mir Yaseen Ali, Peti- 
tioner v. Andhra Pradesh Muslim Wakf 
Board, Hyderabad and another, Respondents. 
` Writ Petn. No. 4471 of 1981, DJ- 19-4- 
1982. 


(A) Wakf Act (29 of 1954), Ss. 42, 43-A 
— Wakf Board taking over management of 
Darga under S. 43-A — No inquiry made — 
Notice to person functioning as mutawalli 
not given — Notification not specifying that 
action was taken under S. 42 or under Sew 
tion 43 (2) Action of Board of taking 
over is illegal. 


A reading of S. 43-A shows that the direct 
managament of a wakf can be assumed by 
the Wakf Board only in two situations, 
viz. (i) where there is no suitable person 
available for appointment as mutawalli under 
S. 42, and (ii) where there is no person or 
committee to act as mutawalli of the wakf 
property as contemplated by sub-sec. (2) of 
S. 43. 


One Y was functioning as mutawalli of a 
Darga since the death of his father who was 
till then the mutawalli. A the uncle of Y 
started laying claim to , mutawalliship: and 
filed a civil suit. The suit and appeal from 
it were dismissed on ground that Y was in 
possession of those offices. The Wakf Board 
afterwards passed a resolution proposing to 
take over management of the said Darga 
under S. 43-A of the Act. In a petition 
under Art. 226, 


Held that neither the notification issued 
by the Wakf Board nor the counter-affidavit 
filed by the Wakf Board says that action was 
taken under S. 42 or under S. 43 (2) and 
that there is no person or committee avail- 
able to act as the mutawalli. It must, there- 
fore, follow that the impugned action is un- 
sustainable in law. 


(B) Wakf Act (29 of 1954), S. 42 — Orders 
under — Court can pass interlocutory orders 
—- Power of Civil Court to pass such orders 
is not taken away. 

Once it is conceded that the orders passed 
by the Board under S. 42 are subject to the 
final decision of a Civil Court, there is no 
reason to deprive the Civil Court of its 
powers to pass interlocutory orders pending 
the suit. This power to pass interlocutory 
orders pending suit, necessarily extends to 
varying, modifying or’ suspending the orders 
of the Wakf Board passed under S. 42. 


Notes of Cases 43-45 - : 19 


after hearing the Wakf Board, since it is the 
Wakf Board in which the statute has vested 
the power of supervision over the wakfs in 
the State. At the same time, the supremacy 
and jurisdiction of the Civil Court cannot 
be questioned. 

Upendralal Waghray, for Petitioner; 
Syed Sadatullaih Hussaini and H. S. Guru- 
taja Rao, for Respondents. 


FZ/GZ/C767/82/BNP/SNV-H 


AIR 1983 NOC 44 (CAL) 
DIPAK KUMAR SEN, J. 


Chaliha Rolling Mills Limited v. Bank of 
America and others, 

Suit No. 397 of 1981, D/- 30-8-1982. 

(A) Letters Patent (Cal.), Cl. 12 — Bank 
guarantee issued by Cairo branch of Bank 
of America — Suit in respect of guarantee 
filed in Calcutta High Court — Contention 
of defendant-Bank that Cairo Branch was 
distinct and separate entify from its other 
branches and hence suit was not maintain- 
able not sustainable. 

It is settled law that only for certain 
limited purposes the branch ofa bank would 
be treated as a distinct and separate entity 
from the other branches or the Head Office. 
The defendant-Bank as one legal entity can 
be said to be carrying on business within 
the jurisdiction of the High Court through 
its branch, at Calcutta. That is sufficient to 
give the High Court the jurisdiction to enter- 
tain the suit. 

(B) Contract Act (9 of 1872), S. 230 — 
Suit against agent — Agent even of 2 foreign 
principal cannot be sued. AIR 1982 Cal 
365, Followed. 


IZ/KZ/E539/82/THS 


AIR 1983 NOC 45 (CAL) 
: (1982) 86 Cal WN 967 
AMITABHA DUTTA, J. 

U. Devadas Rao, Petitioner v. Gobordhan 
Dutta, Respondent. 

A. F. A. O. No. 86 of 1974, D/- 
1982. 

(A) W. B. Premises Tenancy Act (12 of 
1956), S. 13 (1) (a), (e), (Œ) — Compromise 
decree — Application for compromise reveal- 
ing that tenant was aware of the statutory 
grounds on which landlord sought eviction 
—’Exetution of the decree — Pleas that 
compromise decree is nullity and that execut- 
ing Court should satisfy about existence of 
statutory grounds ~- Not maintainable. 


10-6- 


But the Civil Court shall not do this except (Civil P. C. (1908), S. 47). AIR 1970 SC 
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794 and AIR 1970 SC 838, 
1974 SC 471, Rel. on. 

(B) W. B. Premises Tenancy Act 
1956), Ss. 2 (h), 13 — Compromise decree 
for eviction — Time granted to vacate — 
Sums payable for use and occupation — It 
is mesne profit and not rent ’— Rule of pari 
materia not attracted — Fresh tenancy can- 
not be inferred. (T. P. Act (1882), S. 105; 
interpretation of Statutes — Rule of pari 
materia). $ 


Disting.; AIR 


Under a compromise decree for eviction 
of tenant, he was given certain time to 
vacate subject to condition that he shall pay 
certain sum (which was more than the rent 
payable) by way of mesne profits for use 
and occupation of the premises. On conti- 
nuous default of two months in making pay- 
ment of mesne profits, the landlord will be 
entitled to execute the decree. 


Held, on passing of the compromise decree 
the tenant ceased to be a tenant. Therefore, 
the amount payable for use and occupation 
partook the character of mesne profits and 
the same could not be construed as rent as 
defined under the Transfer of Property Act 
by invoking the rule of pari materia. The 
rule in pari materia does not apply when a 
contrary intention is manifested by other 
qualifying or explanatory terms and - where 
the expressions used are intended to convey 
a different meaning. Consequently, fresh 
tenancy cannot be inferred. 

Hrishikesh Ganguly and R. N. Dutta, for 
Petitioner; Samir Mukherji, for Respondent. 


IZ/IZ/E88/82/AAJ/DVT 


AIR 1983 NOC 46 (CAL.) 
CHITTATOSH MOOKERIJEE, J. 
_ Ananta Gopal Sen, Petitioner v. Ashim 
Chandra’ Ganguly, Opposite Party. 
Civil Revn. No. 15 of 1981, D/- 4-6-1982. 


(A) West Bengal Land Reforms Act (12 of 
1972), S. 2 (7) — Plot described as tank ap- 
pertaining to homestead —- Owner described 
as raiyat — No presumption arises that plot 
is agricultural plot. (Evidence Act (1872), 
S. 114). 

_ In the instant case the plot sought to be 
pre-empted was described as a tank apper- 
taining to the dwelling house, and the status 
of the transferor was described as raiyati 
sthitiban in R. S. Khatian. Held, the records 
raised only rebuttable presumption and the 
mere description of interest of the transferor 
as raiyati did not straightway lead to the con- 
clusion that the.:plot described as a tank ap- 


(12 of. 
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pertained to a dwelling house of a raiyat 
and, therefore the same. was agricultural in 
character. 


(B) West Bengal Non-agricultural Tenancy 
Act (20 of 1949), S. 24 — Suit for pre- 
emption — Status of owner recorded as 
raiyati — Admission of owner that the suit 
land was non-agricultural tenancy — Con- 
current finding that the suit land was non- 
agricultural — Pre-emptien suit would be 
maintainable notwithstanding entries in 
Khatian — Entries raise only rebuttable 
presumption. (Evidence Act (1872), S. 114). 


Where it was concurrently found in respect 
of a plot recorded as appertaining to a 
homestead and the sale relating to which was 
sought to be pre-empted, on the basis of the 
admission of the vendee that the plot apper- 
tained to a non-agricultural tenancy, the 
order granting pre-emption must be deemed 
to be valid. In such a case, it could not be 
said that the evidence given by the vendee 
in the trial Court was merely ‘opinion evi- 
dence’ and by his mere admission the pre- 
sumption of the record would not stand re- 
butted as the admission of the vendee was 
indicative of the user of the suit property 


‘and the stand taken by himself disproved 


that the disputed land still continued to ap- 
pertain to the dwelling house of a raiyat. 

S. C. Mitter and S. P. Roychoudhury, for 
Petitioner; S. N. Mukherjee and Pradipta 
Roy, for Opposite Party. 
HZ/IZ/D543/82/TGD/SNV 


AIR 1983 NOC 47 (ELH) 
M. L. JAIN, J. 


Balraj Suri, Petitioner v. Union of India, 
New Delhi and others, Respondents, 


Civil Writ No. 745 of 1977, DJ- 17-9-1982. 

Mines and Minerals (Regulation and 
Development) Act (67 of 1957), S. 11 — 
Constitution of India, Art. 226 — Grant of 
lease by State — Interference by High Court 
in writ proceedings. 


The writ petitioner, in the instant case, 
applied to the U. P. State Govt. for the 
grant of certain mining lease. It was, how- 
ever, not granted to him in spite of several 
applications to the State and revisions be- 
fore the Central Govt. Hence he made the 
present writ application to the High Court 
praying, inter alia, for the issue of a writ of 
mandamus directing the Government to 
grant the lease alleging that certain firms 
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were granted leases. though they had applied 
for leases subsequent-to his application for 
lease. 


Held that minerals are properties of the 
State Government and it is not a funda- 
mental right of any person to extract any 
mineral from any place owned by the State. 
No person can claim that he has a right to 
have the lands leased out to him. The right 
of mining is a statutory right available under 
the Mines and Minerals (R. & D.) Act, and 
the various rules framed thereunder and 
hence amenable to judicial review and it is 
only in the administration of the statute and 
the rules that the State is precluded from 
making any discrimination or from ignoring 
the prior applicants in a manner mala fide 
against the provisions of S. 11 of the Act. 
It must be noted that first in the queue is 
not the sole consideration and even the queue 
can be allowed to be jumped by the approval 
of the Central Government. In view of the 
facts alleged in the instant case by the State 
Government, it is not possible for the Court 
to say solely on the basis of the maps exhi- 
bited and shown, howsoever detailed, whe- 
ther the grant of permission to mining Opera- 
tions in the area will affect the water supply 
or the water falls or the forest wealth or the 
scenic beauty or the environment of the 
area. The Central Government has agreed 
, with the grounds of refusal and it is not 
possible to disagree with them or class them 
as irrelevant, baseless or frivolous. These 
are matters for spot and expert examination 
in detail which the Court is ill-suited to 
decide on the basis of affidavits and plans 
alone. No foothold is found for reversing 
the impugned order and directing grant of 
‘lease to the petitioner after over a decade 
when the situation so considerably and evi- 
dently has altered. What seems appropriate 
now is that the matter may in respect of the 
area in dispute, be also considered by the 
Committee, and the State Government both 
of whom will give such consideration as is 
proper and reasonable, to the claim of the 
petitioner keeping in view that his main stay 
of life and expertise is mining and that he 
was the first to apply for the field in ques- 
tion. . 


Y. K. Jain, for Petitioner; Jagdeep 
Kishore, Maheshwar Dayal, K. K. Jain and 
Miss Rekha Sharma, for Respondents, 


LZ/LZ/F545/82/WNG 
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AIR 1983 NOC 48 (DELHI) 
H. L. ANAND, J. 


Ashok Kumar and another, 
Kishan Kumar, Delhi and others, 
dants. 


Suit No. 221 of 1973, D/- 24-8-1982. 


Hindu Succession Act (30 of 1956), Sec- 
tion 14 (1) and (2) — Property bequeathed 
to widow of pre-deceased son in 1927 — 
Successive life estates created in favour of 
widow than on her infant daughter and pur- 
porting to bequeath absolute ownership to 
male issue of infant daughter — Widow sur- 


Plaintiffs v. E 
Defen- 


. viving till 1967 — Property matured into 


absolute estate by virtue of S. 14 (1) — Sec- 
tion 14 (2) held was not applicable. 


One U, who held joint Hindu family pro- 
perties as the sole surviving coparcener, ex- 
ecuted,a Will duly registered on Jan. 27, 
1927, in terms whereof he bequeathed one 
of the. properties absolutely in favour of K, 
widow of his pre-deceased son, O and créat- 
ed two successive life estates in respect of 
other properties, one in favour of K afore- 
said, and the other in favour of her daughter, 
S. then an infant, and purported to bequeath 
the absolute ownership of the properties, 
forming subject-matter of life estates, to the 
male issue of S. O had died in 1922. U 
died in 1928. K died in 1967 and S died in 
1969. K assumed control and possession of 
the properties, forming subject matter of the 
absolute estate, as well as the life estate, and 
during her lifetime, alienated the property, 
which formed subject matter of the absolute 
estate in her favour. When she died in 1967, 
she was survived not only by her daughter, 
S, but also a son, D, defendant No. 1, who 
was admittedly born to K, but according to 
the plaintiffs, not during the lifetime of her 
husband or soon thereafter, but after a lapse 
of 10 years of the death of O and was, 
therefore, an illegitimate child. When S 
died in 1969 the plaintiffs were admittedly 
her only male issues. During the lifetime of 
K, D, defendant No. 1, was living with his 
mother in a part of one of the properties and 
continued to be in possession of that portion 
after her death. Plaintiffs claim relief in the 
suit on the basis of and purely in terms 
of the Will of U. They contended that in 
terms of the will the properties forming sub- 
ject matter of the suit, became their exclu- 
sive and absolute estate on the death of Ki 
and S, 


Held that K was the recipient of a life 
estate in the two properties, forming subject 
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matter of the suit, and the Will did not 
create any absolute estate in favour of K in 
respect of these two properties. 


It is no doubt true that K in Hindu Law, 
as it then stood, was not an heir of the 
testator but was certainly entitled to main- 
tenance. Even if any testamentary disposi- 
tion, which may deprive such a widow of 
her right of maintenance be invalid, it would 
be doubtful if it would have that effect 
where the beneficiary of the testamentary 
disposition was no other than the widow en- 
titled to maintenance herself. Even other- 
wise, right to receive maintenance in relation 
to a property is not a right to property and 

. unless the disposition was intended to defeat 
the right of maintenance, it would not be 
invalidated even though the disposition, 
testamentary or otherwise, may be subject 
to the right of maintenance. Having regard 
to all the circumstances the conclusion would 
be justified that bequest in favour of K was 
not only not in derogation of her right of 
maintenance but was in furtherance or recog- 
nition of that right and to effectuate it. The 
validity of the bequest cannot be questioned 
on the ground that it was prejudicial to the 
interest of K herself. A life estate simpli- 
citor even in favour of a widow, who was 
not an heir, could not be said to amount to 
creating a new form of estate merely because 
it is distinguishable from the widow’s estate 
or women’s estate, known to Hindu Law. 
The validity of the bequest on this ground 
cannot be challenged. 

Section 14 (1) is wide enough to cover the 
case of any acquisition, irrespective of the 
mode by which it is acquired, including a 
Will or a gift, and the acquisition under a 
Will or a gift, as indeed, any other instru- 
ment would fall outside the purview of sub- 
section (1) and be covered by sub-section (2) 
only if the condition that the instrument was 
the foundation for the acquisition was satis- 
fied and not otherwise. Acquisition, even 
under a Will, would be outside the purview 
of the exception if it merely recognised or 
gave effect to a pre-existing right of a female 
Hindu in relation to the property. 


Sub-section (2) would operate to exclude 
the property out of the wide spectrum of 
sub-section (1) on the conditions of sub-sec- 
tion (2) being satisfied, if and only if the in- 
strument is the source or the foundation for 
the grant and the beneficiary was either a 
stranger to the property or to the family or 
had no pre-existing right to or in relation to 
or against that ‘property, whether as an heir 
or as a widow entitled fo- maintenance. K 
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was no stranger to the family of the testator, 


and the last sole surviving coparcener. She 
was the widow of a pre-deceased son and 
was entitled to be maintained out of the 
property sought to be bequeathed. The 


limited estate conferred on her by the testa- 
tor was a clear recognition of the obligation 
of the testator to provide maintenance for 
her out of the property and in clear recog- 
nition of her right to be maintained out of 
the property. She certainly had no right in 
the property ar even to the property as an 
heir but by virtue of her undisputed right 
of maintenance, she could look to that pro- 
perty and could have perfected her title to 
it if a charge had been created. That the 
grant was in recognition of a pre-existing 
right is writ large in the terms of the Will 
itself because in the Will, the testator 
describes K as indeed her daughter, S as his 
“Waris” i.e. heir. This expression clearly 
implies the recognition of an existing status 
and right in relation to the property of the 
testator. 


The bequest in the Will has to be seen in 
its totality and it manifests a clear intention 
that the properties were being given to K 
partly as absolute estate and partly as a life 
estate because she was a “Waris” of the 
testator and she being a pre-deceased son’s 
widow, the testator felt an obligation to 
maintain her and her daughter. It is, there- 
fore, not possible to apportion the right of 
maintenance against any particular part of 
the property or to hold that part of the pro- 
perty would be covered by sub-section (2) 
of Sec. 14 and the rest would be outside its 
provision. 


The unfortunate circumstance of the um- 
chastity of K, had no impact either on the 


validity of the bequest or on the operation 
of Sec. 14. True, a Hindu female entitled 
to maintenance would forfeit the right to 


maintenance in the event of unchasity almost 
as if continued chaste life was a condition 
of the grant of maintenance. The forfeiture 
of the right to maintenance, however, could 
not have any retrospective effect on the vest- 
ing of the property by virtue of the Will in 
recognition of the right of maintenance. 
There was an admitted right to maintenance 
when U died in 1928. On the death of U, 
the vesting of the estate in K became com- 
plete. Maintenance of K was no doubt the 
motivation for the grant as also its object 
but the vesting having taken place, there 
was no question of any divesting of K be- 
Sei of unchastity. AIR 1977 SC 1944, 
Foll. 
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L. R. Gupta with Sh. Harnam Dass, fon 
Plaintiffs; R. Dial, A. Dial and K. L. Budhi- 
` raja, for Defendants. 
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AIR 1983 NOC 49 (DELHD 
: (1982) 22 Delhi LT 165 
SULTAN SINGH, J. 

Balraj Khanna (deceased by L. Rs.) and 
others, Appellants v. Smt. Krishan Wanti 
and others, Respondents. 

S. A. O. No. 29 of 1979, DJ- 18-5-1982. 

- (A) Limitation Act (36 of 1963), Art. 123 
— Civil P. C. (1908), O. 9, R. 13 — Appli- 
cation for setting aside ex parte eviction 
order — Summon for application for evic- 
tion, not duly served — Limitation for set- 
ting aside ex parte eviction order — Must be 
calculated from date of knowledge. (Delhi 
Rent Control Act (59 of 1958), S. 14 (1)). 


In cases where the summons are not duly . 


served, the limitation ‘for, setting aside the 
ex parte eviction order is to be calculated 
from the date of the knowledge. In view of 
Explanation to Art. 123 of Limitation Act, 
substituted service under O. 5, R. 20, Civil 
P. C. shall not be deemed to be due service, 
(1969) 71 Pun LR (Delhi) 202, Foll. 

The period of 30 days is to be counted 
from the date of knowledge of the appel- 
lant-tenant and not of somebody else. 
Knowledge not of any eviction order but 
particular eviction order passed against him 
must be imputed and proved. 


Where in proceeding, under O. 9, R. 13, 
C. P. C. for setting aside ex parte eviction 
order dated 31-5-1974 under S. 14 (1) of Delhi 
Rent Control Act there was unrebutted evi- 
dence to prove that the appellant came to 
know about ex parte order of eviction only 
in April, 1975 and the respondents (land- 
lords) neither led any evidence that the ap- 
pellant had knowledge of the decree at any 
time prior to April, 1975 nor pleaded to that 
effect, but merely contended that the appel- 
lant (tenant) was aware of the eviction pro- 
ceeding, the mere knowledge of eviction 
proceedings was not knowledge of the order 
and the summons of eviction application 
being never served’on the appellant (tenant) 
and therefore, it could be said that he came 
to know of the ex parte eviction order only 
in April, 1975 and the application for set- 
ting aside the same moved within 30 days 
from the date of knowledge was’ within time. 
(1911) ILR 38 Cal 394, AIR 1929 Lah 235 
and AIR 1967 SC 1384, Foll. 
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(B) Delhi Rent Control Act (59 of 1958), 
Ss. 39, 14 (1) — Ex parte eviction order — 
Setting aside of — Application for ae Tribu- 
nal holding that brothers of appellant (tenant) 
became aware of eviction order in Oct., 1974 
— Knowledge of brothers could not be 
knowledge of appellant (tenant) — Finding 
of Tribunal, not based on any evidence — 
Finding, even though of fact, could be inter- 
fered in second appeal. AIR 1974 SC 1596, 


` Rel. on. (G) Civil P. C. (1908), O. 9, R. 13; 


(ii) Limitation Act (1963), Art. 123). 

(© Civil P. C. (5 of 1908), O. 5, R. 20 — 
Delhi Rent Control Act (59 of 1958), Sec- 
tion 14 (1) — Application for eviction — 
Summons sent to tenant, never refused nor 
avoided by him — Service by proclamation 
in newspaper — Application for substituted 
service was not called for. 1977 Rajdhani 
LR (Note) 44, Foll. . 

S. K. Tiwari, for Appellants; S. L. Mehta 
with Virendra Mohta, for Respondents. 
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AIR 1983 NOC 50 (DELHD 
: 1982 Rajdhani LR 512 
SULTAN SINGH, J. 

Sanatan Dharam Sabha and others, Peti- 
tioners v. Johri Mal Sharma and another, 
Respondents, O, 

Civil Revn. No. 810 of 1980, D/- 15-4- 
1982. 


Specific Relief Act (47 of 1963), S. 41 (e) 
r./w. S. 14 (1) (b) — Grant of injunction — 
Suit by Head Priest of temple for permanent 
injunction restraining management from ter- | 
minating his services — Is no¢ maintainable 
since S. 41 (e) r./w. S. 14 (1) (b) prohibits 
grant of injunction to prevent breach of 
contract of personal service. (Civil P. C.. 
(1908), S. 9). AIR 1958 SC 1050 and AIR 
1976 SC 888, Rel. on. 

Vijay Kishan, for Petitioners; P. D. Gupta 
and G. N. Aggarwal, for Respondents. 
FZ/GZ/C532/82/HR/RSK. 


AIR 1983 NOC 51 (GAUHATI) 
D. PATHAK (Actg. C. J.) AND 
T. C. DAS, J. 


M/s. Darrang Industrial Corporation, 
Darrang, Tezpur and another, Petitioners v. 
Assam Board of Revenue, Gauhati and 
others, Respondents, 

Civil Rules Nos. 225 and 226 of 1975, D/- 
6-1-1982. 

Assam Motor Vehicles Taxation Act (9 of 
1936), S. 17 — Revision — Condonation of 
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delay — Section 5 of Limifation Act does 
not apply to S. 17 of Taxation Act — Held 
on facts though assumed that Board of 
Reyenué has power to condone delay on 
merits, delay could not be condoned as it 
was due to negligence on part of District 
Transport Officer. (Assam Motor Vehicles 
Taxation Rules (1936), R. 40 (2) — Limita- 
tion Act (1963), S. 5 — Interpretation of 
Statutes). 


The provision of S. 5 of the Indian Limi- 
tation Act cannot be made applicable to 
condone the delay in making a revision 
application under S, 17 of the Taxation Act. 
The provision of S. 17 of the Taxation Act 
has been regulated by R. 40 of the Taxation 
Rules wherein the period of limitation has 
been prescribed with no further power either 
to extend period by the Rule itself or by 
invoking the provision of S. 5 of the Limi- 
tation Act, 1963. To decide whether the 
legislature really wanted to prohibit the pre- 
sentation of the revision petition beyond the 
period of limitation as prescribed under 
R. 40 (2) of the Rules, the object of the Act 
and the Rules framed thereunder, the inter- 
est of the litigant and the respective tights 
of the parties must be borne in mind. What 
R. 40 (2) says is that when a petition for reyi- 
sion is made beyond time, no opportunity 
visualised by that rule need be given to con- 
done the delay. The underlying idea per- 
haps being that if the petition is time-barred, 
the same cannot be treated as a valid revi- 
sion whatever prejudicial interest might have 
been caused to parties to the litigation. The 
Janguage of the provisions could not be 
‘stressed so as to defeat the object behind it. 
Rule 40 (2) assured a person that 21° days is 
the time-limit and such assurance cannot be 
whittled down by so interpreting the provi- 
sions which would make the entire provision 
nugatory. 

It is a fundamental principle in construing 
an Act of Parliament to give to it its ordi- 
nary and grammatical meaning if this . pro- 
duces no repugnancy or inconsistency. In 
some cases a limitation may be put on con- 
structions of wide terms of a Statute. . 

An appeal was filed before the Deputy 
Commissioner of Transport under the Act 
against the order of assessment of tax, on 
Motor Vehicle under the Act, passed by 
District Transport Officer. The District 
Transport Officer was made a party re- 
spondent in the appeal. Appeal was allow- 
ed. The District Transport Officer instead 
of filing a revision petition within the time 
prescribed under. R. 40 wrote a letter to 
Commissioner of Transport intimating him 
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about the result of the appeal and for tak- 
ing further action. The District Commis- 


sioner addressed a letter to Chairman, Board -` 


of Revenue questioning the validity of order 
passed by Deputy Commissioner. The Board 
of Revenue treated the letter as a revision 
petition. It was beyond prescribed time 
under R. 40. 

Held, that in such circumstances delay in 
filing revision petition could not be condoned 
though it was assumed that Board had power 
to condone the delay. It could not also be 
said that the District Transport Officer had 
no knowledge of the result of the appeal as 
it was obligatory on his part to enquire 
about the result which was contested by 
him and it was a mere negligence on his part 
in not preferring any revision within the 
prescribed time against the appeal. More- 
over there was no material nor any applica- 
tion supported by an affidavit stating rea- 
sons for not filing revision application within 
time. 

J. P. Bhattacharjee, P. C. Kataky and Dr. 
M. K. Sarma, for Petitioners; D. N. Chou- 
dhury, Sr. Govt, Advocate, D. C. Mahanta 
and D. N. Konwar, Goyt. Advocate, fop 
Respondents. 

KZ/LZ/F141/82/JJS 


AIR 1983 NOC 52 (GUJ) 
: (1982) 23 Guj LR 120 
N. H. BHATT, J. 
Jagannath Keshavlal Barot, Petitioner v. 
Rasiklal Somalal Pandya, Respondent. 


Civil Revn. Appin. No. 700 of 1982, Dj- 
27-4-1982. 

Civil P. C. (5 of 1908), O. 1, Rr. 3 and 10 
— Addition of party — Suit by tenant to re- 
strain landlord from taking possession of 
premises otherwise than in due course of law 
and from causing obstruction in enjoyment 
of property — Third party disputing defen- 
dant’s title — Tenant applying for adding 
third party as second defendant without seek- 
ing any relief against him — Held, applica- 
tion was not maintainable since third party 
was not a necessary party and tenant could 
not introduce said dispute in suit filed by him 
against a person whom he had specifically 
called as his landlord. (Evidence Act (1872), 
Section 116 — Estoppel of tenant), AIR 
1958 SC 886, Refd.; Civil Reyn. Appin. Nos, — 
2038 and 2039 of 1980 and 1210 of 1981, D/- 
2-12-1981 (Guj), Disting. 


D. M. Shah, for Petitioner; R. N. Shah, 
for Respondent. 
GZ/1Z/C899/82/HR/RSK. 
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such right is conferred on the workmen by 
any provision of the Companies Act, 1956, 
the workmen are not entitled to intervene in 
the winding up petifion, even though the 
making of a winding up order may result in 
termination of their services. The workmen, 
according to respondents Nos. 1 to 5. could 
appear at the hearing of the winding up peti- 
tion and make their submissions only in their 
capacity as creditors if any part of their 
Wages remained unpaid by the company but 
they had no locus to appear in their capacity 
as workers. These rival contentions urged 
on behalf of the parties raised an interesting 
question of law which we shall now proceed 
to consider. 

4. There is one very important considera- 
tion which we must bear in mind while deal- 
ing with this question and it is necessary to 
advert to it at the present stage. The con- 
cept of a company has undergone radical 
transformation in the last few decades. The 
traditional view of a company was that it 
was a convenient mechanical device for 
carrying on trade and industry, a mere legal 
framework providing a convenient institu- 
tional container for holding and using the 
powers of company management. The com- 
pany law was at that time conceived merely 
as a statute intended to regulate the struc- 
ture and mode of operation of a special type 
~of economic institution called company. This 
was the view which prevailed for a long time 
in juristic circles all over the democratic 
world including United States of America, 
United Kingdom and India. That was the time 
when the doctrine of laissez faire held sway 
and it dominated the political and economic 
scene. This doctrine glorified the concept of 
a free economic society in which State inter- 
vention in social and economic matters was 
kept at the lowest possible level. But 
gradually, this doctrine was eroded by the 
emergence of new social values which re- 
Cognised the role of the State as an ‘active 
participant in the .social and economic life 
of the citizen in order to bring about gene- 
ral welfare and common good of the com- 
munity. With this change in socio-economic 
thinking, the developing role of companies 
in modern economy and their increasing im- 
pact on individuals and groups, through the 
ramifications of their activities, began to 
be increasingly recognised. It began to be 
realised that the company is a Species of 
social organisation, with a life and dynamics 
of its own and exercising a significant power 
in contemporary society. The new concept 
of corporate responsibility transcending the 
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limited traditional views about the relation- 
ship between management and shareholders 
and embracing within its scope much wider 
groups affected by the trading activities and 
other connected operations of companies, 
emerged as an important feature of contem- 
porary thought on the role of the corpora- 
tion in modern society. The adoption of the 
socialistic pattern of society as the ultimate 
goal of the country’s economic and social 
policies hastened the emergence of this new 
concept of the corporation. The socio-eco- 
nomie objectives set out in Part IV of the 
Constitution have since guided and shaped 
this new corporate philosophy. We shall pre- 
sently refer to some of the Directive Princi- 
ples of State Policy set out in Part IV which 
clearly show the direction in which the cor- 
porate sector is intended to move and the 
role which it is intended to play in the social 
and economic life of the nation, But, one 
thing is certain that the old nineteenth cen- 
tury view which regarded a company merely 
as a legal device adopted by shareholders for 
carrying on trade or business as proprietors 
has been discarded and a company is now 
looked upon as a socio-economic institution 
wielding economic power and influencing the 
life of the people. 

5. It is now accepted on all hands, even 
in predominantly capitalist countries, that a 
company is not property. The traditional 
view that the company is the property of 
the shareholders is now an exploded myth. 
There was a time when a group controlling 
the majority of shares in a company used to 
say: “This is our concern. We can do what 
we like with it.” The ownership of the con- 
cern was identified with those who brought 
in capital, That was the outcome of the 
property-minded capitalistic society in which 
the concept of company originated. But this 
view can no longer be regarded as valid in 
the light of the changing socio-economic 
concepts and values. Today social scientists 
and thinkers regard a company as a living, 
vital and dynamic, social organism with firm 
and deep roofed affiliations with the rest of 
the community in which it functions. It 
would be wrong to look upon it as some- 
thing belonging to the shareholders. It is 
true that the shareholders bring capital, but 
capital. is not enough. It is only one of the 
factors which contributes to the production 
of national wealth. There is another equally, 
if not more, important factor of production 
and that is labour. Then there are the finan- 
cial institutions and depositors, whe provide 
the additional finance required for produc- 
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tion and lastly, there are the consumers and 
the rest of the members of the community 
who are vitally interested in the product 
manufactured in the concern. Then how can 
it be said that capital, which is only one of 
ihe factors of production, should be regard- 
ed as owner having an exclusive dominion 
over the concern, as if the concern belongs 
io it? A company, according to the new 
socio-economic thinking, is a social institu- 
tion having duties and responsibilities towards 
the community in which it functions. The 
Supreme Court pointed out as far back as 
1956 in Charanjitlal v. Union of India (AIR 
1951 SC 41 at p. 59): 


“We should bear in mind that a corpora- 
tion, which is engaged in production of com- 
modities vitally essential to the community, 
ħas a social character of its own and it must 
mot be regarded as the concern primarily or 
only of those who invest their money in it.” 


Ft. Govind Ballabh Pant also pointed out 
im one of his speeches : 


“ . ... .. industry is not an isolated con- . 


cern of the shareholders or the managing 
agents alone, It reacts on the entire people 
fm the country, on their economic conditions, 
on employment or standard of living, on 
everything that conduces to the materia) well- 
being.” 

Whe same view was also expressed at tke 
International Seminar on Current Problems 
of Corporate Law, Management and Practice 
held in New Delhi where it was observed 
that “an enterprise is a citizen. Like a citi- 
wen it is esteemed and judged by its actions 
în relation to the community of which it is 
a member as well as by its economic per- 
formance.” That is why it is regarded as 
one of the paramount objectives of a com- 
pany to bring about maximisation of social 
welfare «and common good. This necessarily 
fnvolves reorientation of thinking in regard 
to the duties and obligations of a company 
not only vis-a-vis the shareholders but also 
vis-a-vis the rest of the community affected 
by its operations such as workers, consumers 
and the Government representing the so- 
ciety. There was at one time a serious con- 
troversy between two schools of thought, one 
represented by Adolf Berle and the other by 
Professor Dodd, as regards the nature of 
duties and obligations owed by directors re- 
Presenting management of a company. Adolf 
Berle took the view that directors are trus- 
tees only for shareholders — that is the tradi- 
tional view which directly flows from a 
purely capitalistic approach which identifies 
ownership and dominion with capital — while 
Prof. Dodd believed that directors are trustees 
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not only for shareholders but also for 
the entire community. Ultimately, however, 
in his subsequent book, “Twentieth Century 
Capitalist Revolution”, Adolf Berle conceded 
that Prof. Dodd was right and that modern 
directors are not limited to running business 
enterprise for maximum profit motive alone, 
but are in fact administrators of community 
system or of a social institution. That is 
why we find that in recent times there is con- 
siderable thinking on the subject of social 
responsibilities of corporate management and 
it is now acknowledged even in highly de- 
veloped countries like the United States and 
England that maximisation of social welfare, 
should be the legitimate goal of a company 
and shareholders should be regarded not as 
proprietors of the company, but merely as 
suppliers of capital entitled to no more than 
reasonable return and the company should 
be responsible not only to, shareholders but 
also to workers, consumers and the other 
members of the Community and should be 
guided by considerations of national economy 
and progress. This new concept of a Com- 
pany was felicitously expressed by Desai, J. 
sitting as a Judge of the Gujarat High Court 
in Panchmahal Steel Ltd. v. Universal Steel 
Traders, (1976) 46 Com Cas 706 : (1976 Tax 
LR 1666 at p. 1673) in the following words: 


“Time-honoured approach that the com-. 
pany law must safeguard the interest of inves- 
tors and shareholders of the company would 
be too rigid a framework in which it can 
now operate. New problems call for a fresh 
approach. And in ascertaining and devising 
this fresh approach, the objective for which 
the company is formed may provide a guide 
line for the direction to be taken. As Prof, 
De Wool of Belgium puts it, the company 
has a threefold reality — economic, human 
and public — each with’ its own internal 
logic. The reality of the company is much 
broader than that of an association of capi- 
tal; it is a human working community that 
performs a collective action for the common 
good. In recent years a debate is going on 
in the world at large on the functions and 
foundations of corporate enterprise. The 
“preservationists” and the “reformers” are 
vigorously propounding their views on the 
possible reform of company, the modern 
trend emphasising the public interest in cos- 
porate enterprise.” 


The learned Judge elaborated this “modern 
trend” by quoting from Prof. Gower’s book 
on “The Principles of Modern Company 
Law”: “One section of the community whose 
interests as such are not afforded any proe 
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tection, either under this head or by virtue 
of the provisions for investor or creditor 
protection, are the workers and employees 
of the taken over company. This is a parti- 
cularly unfortunate facet of the principle that 
the interest of the company means only the 
interest of the members and not of those 
whose livelihood is in practice much more 
closely involved.” i 


6. We are concerned in these “appeals 
only with the relationship of the workers vis- 
a-vis the company. It is clear from what we 
have stated above that it is not only the 
shareholders who have supplied capital who 
are interested in the enterprise which is being 
run by a company but the workers who 
supply labour are also equally, if not, more 
interested because what is produced by the 
enterprise is the result of labour as well as 
capital. In fact, the owners of capital bear 
only limited financial risk and otherwise con- 
tribute nothing to production while labour 
contributes a major share of the product. 
While the former invest only a part of their 
moneys, the latter invest their sweat and toil, 
in fact their life itself. The workers there- 
fore have a special place in a socialist pattern 
of society, They are not mere vendors of 
toil, they are not a marketable commodity to 
be purchased by the owners of capital. They 
are producers of wealth as much as capital 
— nay, very much more. They supply labour 
without which capital would be impotent and 
they are, at the least, equal partners with 
capital in the enterprise. Our constitution 
has shown profound concern for the workers 
and given them a pride of place in the new 
socio-economic order envisaged in the Pre- 
amble and the Directive Principles of State 
Policy. The Preamble contains the profound 
declaration pregnant with meaning and hope 
for millions of peasants and workers that 
India shall be a socialist domocratic republic 
where social and economic justice will in- 
form all institutions of national life and there 
will be equality of status and opportunity for 
all and every endeavour shall be made to 
promote fraternity ensuring the dignity of 
the individual. Every one is assured under 
Article 14 equality before the law and equal 
protection of the Jaws and implicit in this 
provision is the guarantee of equal remunera- 
tion for men and women for same work or 
work of a similar nature. Traffic in human 
beings and begar and other similar forms of 
forced labour are prohibited under Art. 23 
and Art. 24 mandates that no child below 
the age of 14 may be employed in any fac- 
tory or mine or engaged in any other hazard- 
ous employment. These two Articles re- 
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cently came up for construction before this 
Court in People’s Union for Democratic 
Rights v. Union of India, decided on 18th 
Sept., 1982 : (reported in AIR 1982 SC 1473). 
Article 38 imposes obligation on the State, 
albeit unenforceable in a Court of law, to 
“strive to promote the welfare of the people 
by securing and protecting as effectively as 
it may a social order in which social justice 
shall inform ali the institutions of the national 
life’. This is followed by Article 39 which 
inter alia obliges the State to direct its policy 
towards securing that the citizens, men and 
women equally have the right to an adequate 
means of livelihood, the ownership and con- 
trol of the material resources of the com- 
munity are so distributed as best to subserve 
the common good, the operation of the eco- 
nomic system does not result in the con- 
centration of wealth and means of produo- 
tion to the common detriment, there is equal 
pay for equal work for both men and women 
and the health and strength of workers, men 
and women and the tender age of children are 
not abused and citizens are not forced by ¢co- 
nomic: necessity to enter avocations unsuited 
to their age or strength. The State is direct- 
ed by Article 41 to make effective provision, 
within the limits of its economic capacity 
and development, for securing the right to 
work and Article 42 requires the State to 
make provision for securing just and humane 
conditions of work and for maternity relief. 
Article 43 provides that the State shall 
endeavour to secure, by suitable legislation 
or economic organisation or in any other 
way, a living wage, conditions of work 
ensuring decent standard of life and full 
enjoyment of leisure and social and cultural 
opportunities, Then follows Article 43-A 
which is intended to herald industrial de- 
mocracy and in the words of Krishna 
Iyer, J. mark “the end of industrial bonded 
labour”. That Article says that the State 
shall take steps, by suitable legislation or ia 
any other way, to secure the participation of 
workers in the management of undertakings, 
establishments or other organisations engaged 
in any industry. The constitutional mandate 
is therefore clear and undoubted that the 
Management of the enterprise should not be 
left entirely in the hands of the suppliers of 
capital but ‘the workers should also bs 
entitled to participate in it, because in a 
socialist pattern of sogiety, the enterprise 
which is a centre of economic power should 
be controlled not only by capital but also by 
labour. It is therefore idle to contend thirty 
two years after coming into force of the 


Constitution and particularly after the intro- 
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duction of Article 43-A in the Constitution 
that the workers should have no voice in 
the determination of the question whether 
the enterprise should continue to run or be 
shut down under an order of the Court. It 
would indeed be strange that the workers 
who have contributed to the building of the 
enterprise as a centre of economic power 
should have no right to be heard when it is 
sought to demolish that centre of economic 
power. 


7. The principal argument urged against 
the right of the workers to be heard in the 
winding up petition was that under the 
scheme of the Companies Act, 1956, it is only 
the creditors and contributories who are 
entitled to appear and be heard in a winding 
up petition. The Companies Act, 1956 is a 
self-contained code exhaustive in regard to 
all matters relating to companies and since 
there is no provision in that Act conferring 
on the workers a right to intervene in a 
winding up petition, no such right can be 
spelt out in their favour outside the provi- 
sions of that Act. Respondents Nos. 6 to 9 
relied upon various provisions of the Com- 
panies Act, 1956 in support of their conten- 
tion that the workers have no locus in a 
winding up petition but we do not think 
these provisions lend any support of that con- 
tention. The first provision relied upon by 
respondents Nos. 6 to 9 was Section 439 
which inter alia provides as to who shall be 
entitled to make an application for winding 
up of a company. It is no doubt true that 
this section confers the right to present a 
winding up petition only on certain specifi- 
cally enumerated persons and the workers 
are not included in that enumeration and 
therefore obviously, the workers have no 
right to prefer a petition for winding up of 
a company. The right to apply for winding 
up of a company being a creature of statute, 
none other than those on whom the right to 
present a winding up petition is conferred by 
the statute can make an application for 
winding up a company and no such right 
having been conferred on the workers, they 
cannot prefer a winding up petition against 
‘a company. But from this exclusion of the 
workers from the right to present a winding 
up petition, it does not follow as a necessary 
consequence that the workers have no right 
to appear and be heard in a winding up peti- 
tion filed by one or more of the persons 
specified in Section 439. It may be that the 
workers have no right to present a- winding 
up petition against fhe company, but if a 
winding up- petition is properly filed by any 
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of the persons entitled to do so under Sec; 
tion 439, they may still be entitled to appear 
and be heard in support or opposition to the 
winding up petition. That would depend 
upon whether their interest is likely to be 
affected by any order which may be made 
on the winding up petition. The next sec- 
tion relied upon by respondents Nos. 6 to 9 
was Section 440 which says that where a 
company is being wound up voluntarily or 
subject to the supervision of the Court, a 
petition for its winding up by Court may be 
presented by any person authorised to do so 
under Section 439 or the Official Liquidator, 
but the Court shall not make a winding up 
order unless it is satisfied that the voluntary 
winding up or winding up subject to the 
supervision of the Court cannot be continued 
with due regard to the interests of the credi- 
tors or contributories or both. It was urged 
on behalf of respondents Nos. 6 to 9 that 
this section shows that the winding up of a 
company is intended to be for the benefit of 
the creditors and the contributories and the 
interest of the workers has no place at all 
in the winding up and is not required to be. 
taken into account in winding up the com- 
pany. This argument is also in our opinion; 
with 
is the stage after the winding up has com- 
menced, whether voluntary or subject to the 
supervision of the Court, while we are con- 
cerned with a stage anterior to the making 
of a winding up order. There can be little 
doubt that the object of winding up being to 
realise the assets of the company, pay the 
preferential claims and expenses of liquida- 
tion and then discharge the debts. of the 
creditors in full or pari passu and if after 
paying to the creditors, there is any surplus, 
distribute the same among the shareholders 
by way of dividend and ultimately dissolve 
the company, it is only the creditors and the 
contributories who would be affected by any 
action taken in the course of winding up of 
the company and that is why we find several 
provisions in the Companies Act, 1956 which 
speak of winding up being carried on with 
due regard to the interest of the creditors 
and the contributories or after consultation 
with them or confer rights on the creditors 
and the contributories to make applications 
for diverse purposes with a view to effective 
winding up of the company. Such provisions 
are for instance to be found in Sections 464, 
466, 478, 517, 542, 543, 549, 556, 557 and 560. 
These provisions apply at a stage after a 
winding up order is made by the Court or 
the voluntary winding up has commenced op 


an order is made for’ continuance of wind- 
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ing up subject to the supervision of the 
Court, when winding up having been ordered 
or resolved, what remains to be done is only 
to wind up the company, pay the creditors 
and if there is any surplus, distribute the 
same among the shareholders. These provi- 
sions do not deal with a situation prior to 
the making of the winding up order when 
the question is whether the company should 
be ordered to be wound up or not. While 
the company is continuing to subsist, the 
workers would be employed in the enterprise 
which is being run by the company and they 
would be earning their- livelihood from such 
employment, but if an order for winding up 
fs made, their services would, except in cases 
where the business of the company is con- 
tinued, stand terminated by reason of sub- 
section (3) of Section 445 which provides 
that a winding up order “shall be deemed 
to be notice of discharge to the officers and 
employees of the company, except when the 
business of the company is continued.” 
Ordinarily when a winding up order is 
made, the business of the. company would 
cease to continue and even if the Liquidator 
is authorised to carry on the business, such 
continuance would be only for the beneficial 
winding up of the company and the logical 
and inevitable end would be the ultimate dis- 
continuance of the business. The making of 
a winding up order on a petition for wind- 
ing up would therefore almost certainly’ have 
an adverse consequence on the workers inas- 
much as the continuance of their service 
would be seriously jeopardised and their 
right to work and earn their livelihood would 
be disastrously imperilled. Now it is an 
elementary principle of law, well-settled as a 
result of several decisions of this Court and 
particularly the decisions in State of Orissa 
v. Dr. Bina Pani, (1967) 2 SCR 625 : {AIR 
1967 SC 1269); A. K. Kraipak v. Union of 
India, (1970) 1 SCR 457: (AIR 1970 SC 
150) and Maneka Gandhi v. Union of India, 
(1978) 2 SCR 621 : (AIR 1978 SC 597) that 
no order involving adverse civil consequences 
can be passed against any person without 
giving him an opportunity to be heard 
against the passing of such order and this 
rule applies irrespective whether the proceed- 
ing in which it is passed is a quasi-judicial 
or an administrative proceeding. The audi 
alteram partem rule which mandates that no 
one shall be condemned unheard is one of 
the basis principles of natural justice and if 
this rule has been held to be applicable in a 
quasi-judicial or even in an administrative 
proceeding involving adverse civil conse- 
quences, it would a fortiori apply in a judi- 
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cial proceeding such as a petition for wind- 
ing up of a company. It is difficult to 
imagine how any system of law which is de- 
signed to promote justice through fair play 
in action can permit the Court to make a 
winding up order which has the effect of 
bringing about termination of the services of 
the workers without giving them an op- 
portunity of being heard against the making 
of such order. It would be violative of the 
basic principle of fair procedure and unless 
there is express provision in the Companies 
Act, 1956 which forbids the workers from 
appearing at the hearing of the winding up 
petition and participating in it, the workers, 
must be held entitled to appear and be heard: 
in the winding up petition. That is the 
minimum requirement of the principle of 
audi alteram partem whch cannot be ignored 
save on pain of invalidation of the order of 
winding up. Here we do not find any provi- 
sion in the Companies Act, 1956 which in so 
many terms excludes the workers from ap- 
pearing at the hearing of the winding up 
petition with a view to supporting or op- 
posing it and the only ground on which the 
right of the workers to appear and be heard 
in the winding up petition is disputed is that 
there is no specific provision in the Act 
entitling them to do so and the right to apply 
for winding up as also to participate in the 
proceedings in the course of winding up is 
conferred only on the creditors and the con- 
tributories, But, we have pointed out above 
that merely because the right to apply for 
winding up a company is not given to the 
workers it does not mean that they cannot 
appear to support or oppose a winding up 
petition which is properly filed by one or 
the other persons specified in Section 439. 
There would, in fact, be no point in con- 
ferring the right to apply for winding up of 
a company on the workers since they cannot 
have any interest in demolishing the enter- 
prise which is the source of their livelihood 
and particularly when the only effect of the 
winding up order would be to render them 
unemployed and to bring about winding up 
of the company for the benefit of the credi- 
tors and the contributories. So also the cir- 
cumstance that the right to be consulted or 
to make applications in the course of the 
winding up of a company is conferred only 
on the creditors and the contributories does 
not in any way militate against the right of 
the workers to appear and be heard in the 
winding up petition because once the wind- 
ing up order.is made, the assets of the com- 
pany have to be realised, the creditors have to 
be paid and if there is any surplus. it has to 
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be distributed among the contributories and 
therefore at that stage it only the creditors 
and the contributories who have an interest 
and that is why in the course of the winding 
up it is the creditors and the contributories 
who have been given a voice. That has noth- 
ing to do with the question whether the com- 
pany should be wound up or not which is a 
question in which the workers are vitally con- 
cerned and on which they must obviously 
be heard before any decision is taken by the 
Court. 


8. This view which we are taking is in ac- 
cord with the decision of the High Court of 
Bombay, namely, Bhalchandra Dharmajee 
Makaji v. Alcock Ashdown & Co. Ltd. 
(1972) 42 Com Cas 190: (1973 Tax LR 
1768) where the Company Judge, while dis- 
posing of an application for appointment of 
Official Liquidator as Provisional Liquidator, 
pending the hearing and final disposal of the 


main petition for winding up, said (at p. 1770. 


of Tax LR}: 


“After the amendment of’ Sections 397 and 
398 of the Companies Act by Sections 10 and 
11 of the Companies (Amendment) Act (LIII 
of 1963) it would appear that the affairs of 
the company have to be conducted not only 
in the best interest of its members for their 
profit but also in a manner which is not pre- 
judicial to public interest. The element of 
public interest enters into the management of 
the companies after 1963. The modern cor- 
poration has become the accepted instrument 
of social policy, because it affects a large 
part of the economic life of the community. 
It has become an instrument for the improve- 
ment of the economic standards of the people 
and for economic growth of the nation. 
Society depends for some of its needs on 
corporate enterprise. It has therefore an 
interest in its stability and efficiency as an 
economic institution. The element of public 
interest also arises from the responsibility 
for ensuring a minimum wage to the numer- 
ous employees in the corporate sector. It is 
necessary to see that people who put their 
labour and lives into a concern get fair 
wages, continuity of employment and a re- 
cognition of their jobs where they have train- 
ed themselves to highly skilled and specia- 
lised work. In deciding whether the Court 
should wind up a company or change its 
management the Court must take into con- 
sideration not only the interest of the share- 
holders and creditors but also public inter- 
est in the shape of the need of the com- 
munity and the interest of the employees. 
This in my opinion, is the requirement: of 
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Sections 397 and 398 of the Companies Act.” 
If in deciding whether the Court should} 
wind up a company or change its manage- 
ment the Court must take into consideration 
not only the interest of the shareholders ‘ha 





creditors but also amongst other things th 
interest of the workers it is axiomatic that 
the workers must have an opportunity of 
being heard for projecting and safeguarding 
their interest before a winding up order is! 
made by the Court. The Division Bench of 
the Madras High Court has of course con- 
ceded in the judgment under appeal that “in 
considering the question whether to wind up 
or not the Court has to take the larger point 
of public interest including that of the wor- 
kers into consideration” but that in the 
opinion of the Division Bench would not 
“clothe the workers with any locus standi to 
file an application for being heard in the 
winding up petition. With the greatest res- 
pect to the learned Judges constituting the 
Division Bench we must express our em- 
phatic disapproval of this approach. It 
amounts to the Court telling the workers: 
“No doubt in deciding whether the company 
should be wound up or not we are bound to 
take into consideration your interest but you 
need not be heard because we know best 
what your interest requires.” This paterna- 
listic attitude towards, the workers that 
though they are most vitally concerned and 
their interest is required to be taken -into 
consideration, they need not be heard be» 
cause the Court in its wisdom knows, pre 
sumably more than the workers themselves, 
what is in their interest and they should leave 
their fate into the hands of the Court with- 
out even a whisper of an argument, sounds 
like a relic ‘of a by-gone age and must be 
abandoned. If the interest of the workers 
has to be taken into account, the workers 
must have a say because they know best 
where their interest lies and they must have 
an opportunity of placing before the Court 
relevant material bearing upon their interest, 


9. Considerable reliance - was however 
placed on behalf of respondents Nos. 6 to 9 
on the statement of the law on this point 
contained in the leading text books on com- 
pany law. Respondents Nos. 6 to 9 drew 
our attention to Palmer Company Precedents 
(17th Edn.) volume 2 at page 77 where it is 
stated that any creditor or shareholder may 
appear to support or oppose the petition but 
no one else can do so even if he has an in- 
direct interest in the continued existence of 
the company. So also in Buckley on the 
Companies Act (14th Edn.) at page 546 the - 
law has been stated in the following terms, 
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namely, “the only persons entitled to be 
heard are the company, its creditors and con- 
tributories .. ... ... the Court may in its 
discretion hear other persons who have an 
interest in order to learn what public grounds 
there are in favour of, or in opposition to, 
the winding up ... ... ... but such persons 
ean be heard only as amici curiae and can- 
not appeal.” Our attention was also invited 
to-Halsbury’s Laws of England 4th Edn. 
Vol. 7 where a similar statement of the law 
fs to be found at page 614 para 1028. Now 
ft is undoubtedly true that according to the 
statement of the law contained in these three 
leading text books, it is only the company, 
the creditors and the contributories who are 
entitled to appear on the winding up peti- 
tion and no other persons have a right to 
be heard, but this statement of the law is 
based on the old decision in Re. Bradford: 
Navigation Company, (1869) LR 9 Eq. 80 
which was carried in appeal and decided as 
Re. Bradford Navigation Company, (1870) 5 
Ch App 600. This decision given by the 
English Courts over a hundred years ago 
when a company was regarded merely as a 
legal device brought into being as a result 
of a contractual arrangement between the 
shareholders for the purpose of carrying on 
trade or business and the workers were look- 
ed upon as no more than employees of the 
company working under a master and servant 
relationship and the interest of the public as 
consumers or otherwise was a totally irrele- 
vant consideration and it can have no valis 
dity in the present times when the entire con- 
cept of a company has changed and it hag 
been transformed into a dynamic socio-eco- 
nomic institution in which capital and labour 
are both equal partners, possibly with heavy 
weightage in favour of labour, and the inter- 
est of the public as consumers as also the 
general welfare and common good of the 
community constitute a vital consideration. 
We cannot allow the dead hand of the past 
to stifle the growth of the living present. Law 
cannot stand still; it must change with the 
changing social concepts and values. If the 
bark that protects the tree fails to grow and 
expand along with the tree, it will either choke 
the tree or if it is a living tree, it will shed 
that bark and grow a new living bark for it- 
self. Similarly, if the law fails to respond 
to the needs of changing society, then either 
it will stifle the growth of the society and 
choke its progress or if the society is vigor- 
ous enough, it will cast away the law which 
stands in the way of its growth. Law must 
therefore constantly be on the move adopt- 
tng itself to the fast changing society and not 
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lag behind. It must shake off tbe inhibiting 
legacy of its colonial past and! assume a 
dynamic role in the process of social trans- 
formation. We cannot therefore mechani- 
cally accept as valid a legal rule which found 
favour with the English Courts in the last 
century when the doctrine of laissez faire pre- 
vailed. It may be that even today in Eng- 


land the Courts may be following the same 


legal rule which was laid down almost a 
hundred years ago, but that can be no rea- 
son why we in India should continue to do 
likewise. It is possible that this legal rule 
might still be finding a place in the English 
fext books because no case like the present 
one has arisen in England in the last 30 
years and the English Courts might not have 
had any occasion to consider the acceptabi- 
lity of this legal rule in the present times. 
But whatever be the reason why this legal 
tule continues to remain in the English text 
books, we cannot be persuaded to adopt it 
in our country, merely on the ground that it 
has been accepted as a valid rule in England. 
We have to build our own jurisprudence and 
though we may receive light from whatever 
source it comes, we cannot surrender our 
judgment and accept as valid in our country 
whatever has been decided in England. The 
rule enunciated in re: Bradford Navigation 
Company case (supra) does not commend it- 
self to us and though it has been followed 
by a single Judge of the Bombay High 
Court in. re: Edward Textiles Limited (1968- 
38 Com Cas 284) (supra), we do- not think 
it represents correct law. 


10. We may also mention that on behalf 
of the appellants some reliance was placed 
on Rule. 34 of the Companies (Court) Rules, 
1959- in support of their contention that not 
only the creditors and the contributories but 
also other persons are entitled tc appear at 
the hearing of a winding up petition and the 
workers cannot therefore be excluded. This 
Rule provides that every person who intends 
to appear at the hearing of a winding up peti- 
tion, whether to support or to oppose it, 
shall serve on the petitioner or his advocate 
notice of his intention at the address given 


-in the advertisement and such notice shall be 


in form No. 9 and where such person intends 
to oppose the winding up petition, the grounds 
of his opposition or a copy of his affidavit 
if any shall be furnished. along with the 
notice. The appellants contended that. under 
this Rule anyone who wants to appear in 2 
winding up petition can do so, provided he 
serves on. the petitioner or his advocate, 
notice of his intention at the address given 
in the advertisement and complies with the 
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other requirements of tbis. Rule and there- 
fore if the workers desire to appear at the 
hearing of the winding up petition, they are 
entitled to do so. The anSwer given on be- 
half of respondents Nos. 6 to 9 to this con- 
tention was that Rule 34 is applicable only 
after a winding up petition is admitted and 
an order is made for advertisement of the 
winding up petition and it has no application 
at the stage when the winding up petition is 
before the Court only for the purpose of de- 
ciding whether or not it should be admitted 
and advertised. It was also urged on behalf 
of respondents Nos. 6 to 9 that in any event 
Rule 34 does not confer a right on any and 
every person to appear at the hearing of the 
winding up petition, (sic) intends so to ap- 
pear he must take various steps set out in that 
Rule beginning with service of notice on the 
petitioner or his advocate before he can be 
heard on the winding up petition. We are 
inclined to agree with this contention of re- 
spondents Nos. 6 to 9. It is obvious that the 
object and purpose of Rule 34 is not to con- 
fer a right on any one to appear at the hear- 
ing of the winding up petition but merely to 
provide the procedure to be followed before 
â person who is otherwise: entitled to appear 
in a winding up petition can be heard in sup- 
port or opposition of the winding up peti- 
tion. This rule cannot therefore be relied 
upon by the appellants as conferring a right 
on the workers to appear at the hearing of 
a winding up petition. But one thing is clear 
that this Rule does postulate that apart from 
the creditors and contributories there may be 
other persons who are entitled to appear at 
the hearing of the winding up petition be- 
cause it is not confined in its application to 
the creditors and contributories but uses the 
generic impression “every person” and to. this 
limited extent it does undoubtedly lends some 
support to the contention of the appellants. 


11. We are therefore of the view that the 
workers are entitled to appear, at the hearing 


of the winding up petition whether to sup- 


port or to oppose it so long as no winding 
{order is made by the Court. The workers 
have a locus to appear and be heard in the 
winding up petition both before the winding 
up petition is admitted and an order for ad- 
vertisement is made as also after the admis- 
sion and advertisement of the winding up 
petition until an order is made for winding 
up the company. If a winding up order is 
made and the workers are aggrieved by it. 
they would also be entitled to prefer an ap- 
peal and contend in the appeal that no wind- 
ing up order should have .been made by the 
\Company. Judge. But when a winding. -up 
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order is made and it has become final, thel 
workers ordinarily would not have any right 
to participate in any proceeding in the course 
of winding up the company though there may 
be rare cases where in a proceeding in the 
course of winding up, the interest of the 
workers may be involved and in such a case 
it may be possible to contend that the wor- 
kers must be heard before an order is made 
by the Court. We think that even when an 
application for appointment of a provisional 
liquidator is made by the petitioner in a 
winding up petition, the workers would have 
a right to be heard if they so wish because 
the appointment of a provisional liquidator 
may adversely affect the interest of the wor- 
kers. But we may make it clear that neither 
the petitioner nor the Court would be under 
any obligation to give notice of such applica- 
tion to the workers. It would be for the 
workers to apply for being heard and if they 
do so, they would be entitled to appear and 
be heard on the application for appointment 
of provisional liquidator. The workers there- 
fore in the present case had a right to be 
heard before the provisional liquidator was 
appointed by the Company Judge but the 
circumstance that the workers were not so 
heard would not have the effect of vitiating 
the order appointing provisional liquidator, 
because on the view taken by us, it would 
be open to the workers to apply to the Court 
for vacating that order and it would be for 
the Court after considering the material pro- 
duced before it and hearing the parties to 
decide whether that order should be vacated 
or not. ‘ 


12. I accordingly allow the appeals, set 
aside the order dated 14th September, 1981 
made by a single Judge of the High Court 
and confirmed by the Division Bench on 13th 
September, 1981 and direct that the three 
Unions shall be entitled to appear and be 
heard in the winding up petition. There will 
be-no order as to costs of these appeals. 


CHINNAPPA REDDY, J. (Maj-rity 
view) a 13. I agree with my brother 
Bhagwati. I wish to add a few words not 


because I have much more to say, nor ever 
hope tosay what he has said more felicitously 


-but because my brother Wenkataramaiah 


has disagreed and my regard for him 
compels me to add a few words of explana- 
tion. 

“ss a. yOu take my life when you do 
take the means whereby I live” (Shakespeare : 
The Merchant of Venice). ' 


14. This indeed is the cry of the workers 


of Ramakrishna Industries (P.) Ltd. who de- 
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sire to be heard before the bread is taken out 
of their mouths. A battle royal appears to 
be raging between two rival groups of share- 
holders of the company. A petition for 
winding up the company has been presented 
by one group of shareholders. And an ap- 
plication for the appointment of a provisional 
liquidator too. Quite apart from Sec. 445 (3) 
of the Companies Act which provides that 
the order for winding up shall be deemed to 
be notice of discharge of the officers and em- 
ployees of the company except when the 
business of the company is continued, it is 
plain that the future of the workers is at 
stake and their right to work is in jeopardy 
as a result of the presentation of the winding 
up petition. Unlike the shareholders, to most 
of whom the shares they hold represent mere 
investments and to some of whom, the means 
to control the affairs of the company, to the 
workers, the life of the company is their own 
and its welfare is theirs. They are so inti- 
mately tied up that their interest in the sur- 
vival and the well-being of the company is 
much more than the interest of any share- 
holder — be he an investor, a ‘corporate com- 
mander’ or a corporate manipulator. How 
then is it possible that these persons — the 
workers whose very existence may be under 
threat of extinction — are to be denied a 
hearing, even if sought, when a petition for 
winding up is presented to a Court. It is said 
that the Companies Act does not contemplate 
a hearing to the workers. Only contributories 
and creditors may be heard it seems. Wor- 
kers may not be allowed to throng the com- 
pany Court, only those who buy, sell and 
control shares and the usurers, the stock- 
brokers and the money brokers: Those who 
invest money may be heard, those who invest 
their lives may not be heard. No. The 
Companies Act does not prohibit a hearing to 
the workers. The Companies Act does not 
say who may be heard. The Companies Act 
does not provide for all situations. The Com- 
pany Judge must decide some matters. He 
must use his imagination. He must use his 
discretion. But, without transgressing any 
legal norms Company Law is not a field ‘in 
which ‘finality is to be expected’. The law 
‘falls to be applied to a growing and chang- 
ing subject matter. This is recognised: in 
the report of the Jenkins Committee in the 
United Kingdom and in this country, in the 
Statement of Objects and Reasons to the 
Companies Amendment Act of 1974. So, 
when new, situations arise, as indeed they are 
bound to arise having regard to the complexi- 
ties of growth and change, the Company 


Judge cannot retreat into the Corporate shell ~ 
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but must expand and expound. He must 
take the bull by the horns, as it were. He 
must recognise and expose the reality of the 
workers’ interest and the dubiety of the inter- 
est of the others. He must acknowledge the 
transformation which corporation are pre- 
sently undergoing from capitalist contrivances 
into socialist instruments. 


14-A. No doubt, it was the creative 
genius of the bourgeoisie that invented the 
corporations and the companies, invested 
them with a corporate soul and a juristic 
personality and called them legal entities in 
order to meet-the growing and complex de- 
mands of modern industry and management, 
to conduct business and commercial activities 
more conveniently and efficiently and, essen- 
tially, to foster, consolidate and stabilise the 
capitalist system of society under whose aegis 
alone the exploiting class could thrive and 
continue to exploit the working class. Cor- 
porations became the symbol of competitive 
capitalism. But the historical processes con- 
tinue at work. The movement is now towards 
socialism. The working classes, all the world 
over, are demanding ‘workers’ control’ and 
‘Industrial Democracy’. They want security 
and the right to work to be secured. They 
want the control and direction of their lives 
in their own hands and not in the hands of 
the industrialists, bankers and brokers. Our 
Constitution has accepted the workers’ entitle- 
ment to control and it is one of the Direc- 
tive Principles of State Policy that the State 
shall take steps, by suitable legislation or in 
any other way, to secure the participation of 
workers in the management of undertakings, 
establishments or other organisations engaged 
in any industry. It is in this context of 
changing norms and waxing values that one 
has to judge the workers’ demand to be 
heard. - . i 


~ 15. And, what do the workers want? 
They want to be heard lest their situation be 
altered unheard. They invoke natural jus- 
tice, so to claim justice. They invoke the 
same rule which the Courts compel admin- 
istrative tribunals to observe. Can Courts 


“say natural justice need not be observed by. 
‘them as they know how to render justice 


without observing natural justice? It will 
surely be a travesty of justice to deny 
natural justice on the ground that Courts 
know better. ‘There is a peculiar and sur- 
prising misconception of natural justice, in 
some quarters, that it is, exclusively, a princi- 
It is not. It is 
first a universal principle and, therefore, a 
tule of administrative law. It is that part of 
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the judicial procedure which is imported into 
the administrative process because of ite 
universality, “It is of the essence of most 
systems of justice — certainly of the Anglo- 
Saxon System — that in litigation. both sides 
of a dispute must be heard before decision 
‘Audi Alteram Partem’ was the aphorism of 
St. Augustine which was adopted by the 
Courts at a time when Latin Maxims were 
fashionable”. “Audi Alteram Partem is as 
much a principle of African as it is of Eng- 
lish legal procedure; a popular Yoruba say- 
ing is: wicked and iniquitous is he who de- 
cides a case upon the testimony of only one 
party to it” (T. O. Elias: The Nature of 
African Customary Law). Courts even more 
{than administrators must observe natural 
jjustice. 


16. It is said that the Companies Act does 
not confer any special rights on the workers, 
they are virtual strangers to the Act and so 
why should they be heard in the petition for 
winding up? The duty to hear those’ asking 
to be heard is not dependent on the vesting 
of any right under the very statute in respect 
of which jurisdiction is being exercised by 
the Court, but on any right whatever which 
may come under threat. Surely it is not the 
law that rights other than those created by 
a particular statute may be taken away in 
proceedings under that statute without afford- 
ing a hearing to those desiring to be heard. 
Hf the statute says only so and so will be 
heard and no other of course, no other will 
be heard. If the statute does not say who 
may be heard, but prescribes the procedure 
for the hearing, that procedure must be fol- 
lowed by every one who wants to be heard 
and what applies to one will apply to the 
other. Jf creditors and contributories desire 
to be heard and are heard, so shall workers. 
After hearing the workers, the Court may 
say that, on the facts and circumstances of 
the case, it is not necessary to hear them 
further; but they cannot be turned away at 
the very threshold. It may be that it is not 

_for them to support or oppose the winding 
up petition for any of the traditional reasons. 
But they may make suggestions which may 
avert winding up, save the company and save 
their own lives. They may have suggestions 
to make for restructuring the company or for 
the transfer of the undertaking as a running 
business. The workers themselves may offer 
to run the industry forming themselves into 
a society. They may have a myriad suggea- 
tions to make, which they can do if they are 
allowed to be heard. If every holder of a 
single share out of thousands may be heard, 
I£ every petty creditor may be heard, why 
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can’t the workers be heard? Tt is said that 
once the workers are allowed to enter the 
Company Court, the flood gates will be open- 
ed, all and sundry will join in the fray and 
utter confusion will prevail. These are dark 
forebodings for which there is no possible 
justification. The interest of the workers is 
limited. It is the interest of the others, those 
that battle for control and for power that 
may create chaos and confusion. It must not 
be forgotten that the Court is the master of 
the proceedings and the ultimate control is 
with the Court. Parties may not be implead- 
ed for the mere asking or heard for the mere 
seeking. The Court may well ask the reason 
why, if some one seeks to be heard. Wor- 
kers will not crowd the Company Court and 
the Court will not be helpless to keep out 
those whom it is not necessary to hear. It 
is said that workers will not be allowed to 
intervene in a partition or a partnership 
action to oppose partition or dissolution of 
partnership andso why should they be allow- 
ed to intervene ina winding up petition. That 
is begging the question. There is no reason 
why workers may not be allowed, in appro- 
priate cases, to intervene in partition and 
partnership actions to avert disaster and to 
promote welfare. As we said, impleading 
and hearing are not for the mere asking and 
seeking. 


17. Re Bradford Navigation Company 
(1870-5 Ch App 600) and passages from text- 
books for which the case is the source of 
authority were relied upon, to urge that none 
but contributories and creditors may be 
heard in a winding up petition. Re Bradford 
Navigation Company is a relic of an alien 
past. Fortunately it is not a binding prece- 
dent. While we have learnt and borrowed a 
great deal from British Jurisprudence, we 
have been drawing the line now and then, 
here and there, because their law, their juris- 
prudence suits their genius and ours must 
develop according to our genius. Our needs 
are different; our social, political and eco- 
nomic bases are different; our aspirations are 
different; our systems are different; the stages 
of our development are different. We have 
a written Constitution which is omnipresent 
when our laws are made tested, interpreted 
or executed. We look to the Constitution 
for guidance and inspiration when we inter- 
pret the laws. The 42nd Amendment of the 
Constitution has. introduced new lights into 
the Constitution. The Constitution is now 
openly socialist. The Directive Principles of 
State Policy repeatedly emphasise the role and 
interest of the the workers. Article 43-A, 
also introduced by- the 42nd Amendment 
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contemplates workers’ participation in the 
management of industry. Other Directive 
Principles require the State to make provi- 
sion for securing the right to work, for se- 
curing just and humane conditions of work 
and for securing the right to an adequate 
means of livelihood. The State is enjoined 
to direct its policy towards securing that the 
ownership and control of the material re- 
sources of the community are so distributed 
as best to subserve the common good and 
that the operation of the economic system 
does not result in the concentration of wealth 
and means of production to the common de- 
triment. Obviously, it is nationalisation that 
is in view and nationalisation must mean the 
setting up of public corporations and the 
transformation of private corporations into 
public corporations. Truly the Constitution 
envisages workers’ control and nationalisa- 
tion as two of the roads to socialism. Pri- 
vate corporations hitherto regarded as 
bastions of private property and leaders of 
capitalist economy are undergoing trans- 
formation and .are surely acquiring the 
character of public institutions. The public 
interest element is now quite a predominant 
factor in the Companies Act itself. There are 
several provisions in the Companies Act 
which take notice of the element of public 
interest. There are other enactments like 
the Monopolies and Restrictive Trade Prac- 
tices Act, the Industries Regulation and De- 
velopment Act under whose provisions, the 
activities of a company may be scrutinised in 
the public interest. There are a host of other 
legislations involving employment and welfare 
of labour, to which the managements of com- 
panies are subject. The transformation of a 
company’s character from private to public 
is going on right before our eyes even as the 
institution of private property is also losing 
its diathesis, It is in this context of ferment 
and development that we must consider the 
problem before us. There is no sanctity at- 
tached to the age of a judgment or to the 
circumstance that the decision is that of an 
English Court from where we have borrow- 
ed most of our company law. Re Bradford 
Navigation Company was decided in the 
heydays of laissez faire at a time when in- 
dividualism dominated every field and the 
public interest was but a slow runner. Now 
the position is reversed. Laissez faire has 
long ‘been dethroned and all interests are in- 
creasingly subordinated to ‘the public interest, 
Corporations are themselves assuming a pub- 
lic character and function like mini-States 
but surely they will not be allowed to func- 
tion as slave States where the voice of the 
slave may never be heard. 


National Textile Workers’ Union v. P. R. Ramakrishnan 


S.C. 91 


18. In Britain itself corporate law and 
labour law have changed considerably and 
are still changing. Courts no longer view 
trade unions with suspicion, as conspiracies 
as they once did. The right to work, the 
right to collectively. bargain and the right to 
strike are well recognised. After nationalisa- 
tion of certain important and crucial indus- 
tries by the successive Labour Governments, 
workers’ participation in management has 
become a reality and today a considerable 
measure of workers’ control of management 
has been achieved in industry. There are 
now persistent demands that Company Law 
too should recognise the interest of workers 
in a company. Prof. Gower in his “The 
Principles of Modern Company Law” says, 

“One section of the community whose 
interests as such are not afforded -any pro- 
tection, either under this head or by virtue 
of the provisions for investor or creditor pro- 
tection, are the workers and’ employees of 
the taken-over company. This is a parti- 
cularly unfortunate facet of the principle 
that the interest of the campany means only 
the interest of the members, and not of those 
whose livelihood is in practice much mors 
closely involved”. ‘ 

Again he says, later, 

“The vexed question of the relationship 
between the employees and the company 
which employs them is, in fact, a dominant 
theme in the current debate which flows oves 
from company to labour law. It is generally 
accepted that it is unreal for company law 
to ignore, as at present our law largely does, 
that the workers are as much, if not more, 
a part of the company as the members of it.” 
That is the way the wind is blowing in Bri- 
tain and there is, therefore, good reason for 
holding that the rule in Re Bradford Naviga- 
tion Company is not valid in the present 
times. 

19. I may conclude by a reference to the 
following observations made in another con- 
nection by D. A. Desai, J. in Panchmahals 
Steel Ltd. v. Universal Steel Traders, (1976-46 
Com Cas 706) : (1976 Wax LR 1666 at 
p. 1673) (Guj): 

“Fime-honoured approach that the com- 
pany law must safeguard the interest of in- 
vestors and shareholders of the company 
would be too rigid a framework in which it 
can now operate. New problems call for a 
fresh approach .. .. ... As Prof. De Wool 
of -Belgium puts it, the company has a three- 
fold reality — economic, human and public 
— each with its own internal logic. The 
reality of the company is much broader than 
that of an association of capital; it is a 


human- working community that performs a 
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collective action for the common good. In 
recent years, a debate is going on in the 
world at large on the functions and founda- 
tions of corporate enterprise. The ~‘pre- 
servationists” and the “reformers” are vigor- 
ously propounding their views on the pos- 
sible reform of company, the modern trend 
emphasising the public interest in corporate 
enterprise”. 

The case itself is an instructive one and de- 
monstrates how an imaginative Company 
Judge may help to restructure and infuse new 
life into a company whose life is ebbing out, 
within the four corners of‘ the statute and 
keeping in view the interests not merely of 
the creditors and the contributories but also 
the interests of the workers. 

20. Viewed from any angle, of natural 
justice, of the Constitution or of the expand- 
ing theory of company law, there appears to 
be no obstacles to a Company Judge hear- 
ing the workers, when asked, after a wind- 
ing up petition is presented. I agree with 
the order proposed by Bhagwati, J. 


VENKATARAMIAH, J. (Minority 
view) :— 21. I had the privilege of reading 
the draft judgment prepared by my learned 
brother, Bhagwati, J. but I regret my in- 
ability to agree with him. 

22. Messrs Ramakrishna Industries (P.) 
Ltd. (hereinafter referred to as ‘the Company’) 
which is carrying on its business at Cotmba- 
tore in the State of Tamil Nadu is a closely 
held private limited company governed by 
the Indian Companies Act, 1956 (hereinafter 
referred to as ‘the Act’), The Company’s 

_ paid up capital is Rs. 15,95,000/- divided into 
1595 equity shares of Rs. 1,000/- each, the 
bulk of. which is held by the members of a 
Hindu family whose relationship is as 
follows : 

{See Table of relationship below) 

23. The group of R. Venkataswami Naidu 

holds 642 shares and the group of P. R. 
(Contd. on Col. 2) 
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Ramakrishnan is holding 608 ‘shares. 17 
shares stand in the name of late V. Ranga- 
swami Naidu and his wife and 300 shares 
are held by V. Rangaswami Naidu Educa- 
tional Trust. R. Venkataswami Naidu and 
P. R. Ramakrishnan are trustees for life of 
V. Rangaswami Naidu Educational Trust 
having control over the shares held by the 


Trust. They are also treated as Life Direc- 
tors. Only 5 shares stand in the name of 
others. V, Kamalammal, Mrs. Rajeswari 


Ramakrishnan, V. Radhakrishnan, V. Mano- 
haran, K. Prabhu and R. Baba Chander- 
sekhar are directors and V. Rajkumar is the 
Managing Director of the Company. The 
Company is thus under the exclusive control 
and management of the members belonging 
to one family. Serious differences having 
arisen amongst them regarding: the manage- 
ment of the affairs of' the Company, P. R. 
Ramakrishnan, his wife and sons filed a peti- 
tion being Company Petition No. 30 of 1981 
on the file of the High Court of Madras on 
July 13, 1981 for the winding up of the Com- 
pany under Section 433 (e) and (f) of the Act 
on the ground that it was just and equitable 
to do so in view of the alleged deadlock that 
had arisen in the administration of the affairs 
of the Company. The petition charged the 
members belonging to the group of R. 
Venkataswami Naidu with acts of mis- 
conduct, waste and malversation, a detailed 
reference to which is unnecessary for pur- 
poses of this case. Along with the. above 
petition, the petitioners therein filed Com- 
pany Application No. 843 of 1981 praying 
for the appointment of a Provisional Liquida- 
tor and Company Application No. 844 of 
1981 for an interim order restraining the 
Company and other respondents from bor- 
rowing moneys from bankers and other 
financial institutions without prior permission 
of the Court and from otherwise alienating 
the assets of the Company pending disposal 
of the said application. The learned Com- 
pany Judge passed an interim order on 
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July 13, 1981 itself restraining until further 
orders the eleven respondents named in the 
application from borrowing any moneys from 
banks, financial institutions or others without 
prior permission of the Court and from 
alienating and/or creating any charge or 
encumbrance over any of the assets of the 
Company in its various enterprises. The 
above interim order was passed even though 
on the same date the application was op- 
posed by the counsel for the respondents 
therein. The case was adjourned for further 
consideration to August 10, 1981. On 
August 19, 1981, the above interim order 
was made absolute in the following terms :— 


“In the result there will be an injunction 
restraining respondents 1 to 6 from borrow- 
ing any moneys from banks, financial in- 
stitutions or others and from alienating and/ 
or creating any charge or encumbrance over 
any of the assets of the first respondent com- 
pany in its various enterprises except that the 
first respondent company is entitled to honour 
any pending contract entered into by the 
company with third parties before the pre- 
sentation of the application, all its existing 
commitments vis-a-vis its staff and labourers, 
electric charges, central excise duty, LIC pre- 
mium, payments due to employees co-opera- 
tive stores, telephone bills and sales-tax dues, 
availing the existing bank facilities with any 
of its bankers, subject to the condition that 
the particulars for all these payments and 
the source from which such payments were 
to be met, are furñished in detail to the ap- 
plicants. It is again made clear that the 
company is always at liberty to approach 
Court for further directions and that the ap- 
plicant’s right to impugn any such transac- 
tion under Section 536 (2) is left untouched.” 


24. In the meanwhile three trade unions 
viz. the Coimbatore District National Textile 
Employees’ Union, Coimbatore; the Coimba- 
tore District Engineering Workers’ Union, 
Coimbatore and the National Textile Wor- 
kers’ Union (INTUC), applicants in Com- 
pany Applications Nos. 880, 881 and 883 of 
1981 respectively applied to the Court to 
implead them as respondents to the winding 
up petition i.e. Company ‘Petition No. 30 of 
1981 alleging that their interests had been 
adversely affected by the interim order which 
according to them had the effect of prevent- 
ing the management of the Company from 
paying amounts due to workers and also 
making payments for securing supplies to the 
stores from which the workers were buying 
articles of good.and other provisions. These 
applications were opposed by the petitioners , 
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in the winding up petition stating that the 
trade unions being neither creditors nor 
shareholders had no locus standi to be im- 
pleaded as respondents to the petition. It 
may be mentioned here that the Company 
Petition for winding up had not yet been 
advertised at that stage and Rule 34 of the 
Companies (Court) Rules, 1959 was not at- 
tracted. The Company Judge dismissed these 
applications filed by the trade unions for im- 
pleading them as respondents by his order 
dated September 14, 1981. Against that 
order only the National Textile Workers’ 
Union (INTUC) filed an appeal before the 
Division Bench of the High Court being 
OSA No. 148 of 1981. That appeal was dis- 
missed by the Division Bench on September 
30, 1981. The petition for special leave to 
appeal (Civil) No. 9661 of 1981 was filed 
before this Court under Art. 136 of the Con- 
stitution by the National Textile Workers’ 
Union (INTUC) on Nov. 6, 1981. The said 
Special Leave Petition came up for orders 
before a Bench of three Judges on Novem- 
ber 19, 1981. On that date notices were 
issued to the respondents. The High Court 


.was permitted to pass its orders on the ap- 


plication for appointment of a provisional 
liquidator which was pending before it but it 
was ordered that in the event of a provi- 
sional liquidator being appointed, he should 
not take any steps which would prejudicially 
affect the workers. The above order was 
further modified by this Court on Decem- 
ber 1, 1981. The petition was posted for 
hearing and disposal before a Bench of five 
Judges as the matter involved an important 
question of law relating to the locus standi 
of the trade unions to be impleaded as res» ` 
pondents to a winding up petition and their 
tight to oppose or support it. 

25. Petitions for Special Leave to Appeal 
(Civil) Nos. 10248 and 10249 of 1981 filed 
respectively by the Coimbatore District 
National Textile Employees’ Union and_ the 
Coimbatore District Engineering Workers’ 
Union. directly against the order of the Com- 
pany Judge dated September 19, 1981 re- 
jecting their applications for being implead- 
ed as parties to the Company Petition are 
also heard along with the above petition for 
special leave to appeal (Civil) No. 9661 of 
1981. 


26. At the outset it should be noted that 
the company law in force in India i.e. the 


.Act;.as in England, is an amalgam of cer- 


tain principles of the law of contract, of the 
law of persons and of the law of partnership 
which require the partners of a firm to be 
just and faithful towards each. other: A 
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“company is an association of persons for 
some common object or objects. A com- 
pany has a legal personality. It is an artifi- 
cial person as opposed to a natural person. 
It comes into existence on its registration in 
accordance with law. The memorandum of 
association and the articles of association of 
a company which are filed at the time of 
its registration are considered as the constitu- 
tional documents which contain the funda- 
mental terms which govern it. The memo- 
randum contains conditions some of which 
are basic to its existence even though they 
may be alterable by following the prescribed 
procedure. The articles which contain the 
terms relating to the internal regulation may 
be altered by the members by passing appro- 
priate resolution. The articles are, however, 
subject to the terms of the memorandum. 
Both these documents should, however, con- 
form to the Act. The actions of the com- 
pany are subject to the doctrine of ultra 
vires whose purpose is to protect investors 
in the company and to protect the interests 
of its creditors. The directors of a company 
are its agents and they stand in a fiduciary 
relationship to the company. The duties of 
good faith which are imposed by this fidu- 
ciary relationship are virtually identical with 
those imposed on trustees. ; The directors are 
generally expected not to place themselves 
in a position where their duties towards the 
‘ company conflict with their personal inter- 
ests. A company ceases to be in existence 
on its dissolution which follows the winding 
up proceedings which may be either by the 
Court or voluntary winding up (either mem- 
bers voluntary winding up or creditors’ 
voluntary winding up) or winding up subject 
to supervision of the Court. There are de- 
tailed provisions in the Act governing the 
different winding up proceedings referred to 
above. The principles of administrative law 
which concern the control of governmental 
power have not much relevance to the ad- 
ministration of the affairs of a company the 
primary purpose of administrative law being 
the imposition of checks on the powers of 
government or its officers so that they may 
not either abuse their powers or go out of 
their legal bounds. In particular, the pro- 
ceedings relating to winding up by Court 
are subject te the orders of higher Courts 
in appeal and are not amenable to interfer- 
ence by superior Courts as in the case of 
actions of government or its officers. The 
winding up proceedings by Court are gòvern- 
ed by the Act and the Rules made there- 
under. 
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27. We have been taken through various 
English text books on Company Law such 
as ‘Palmers’ Company Law’, ‘Gore Browna 
on Companies’, ‘Buckley on the Companies 
Acts’ and ‘Gowers Principles of Modern 
Company Law.’ In none of them there is 
any statement to the effect that officers and 
employees (who are not creditors or con- 
tributories) of a company for whose winding 
up a petition is filed would be entitled as of 
tight to be impleaded as parties and to con- 
test the petition. There is also no authority 
of English Courts recognising such a right 
in any trade union. It is not also shown that 
any such right of a trade union is recognised 
by the Indian Law which more or less cor- 
responds to English law in this regard. The 
decision of the Bombay High Court in In re. 
Edward Textile Ltd., (1968) 38 Com Cas 284 
is a clear authority for the proposition that 
at any rate trade unions have no locus standi 
to oppose a winding up petition. 

28. We shall proceed to decide this case 
on the assumption that the application for 
impleading was made in fact on behalf of 
the workers and not by the trade unions. 

29. The main argument urged in support 
of these appeals is that because under Sec- 
tion 445 (3) of the Act the passing of a 
winding up order of a company by the Court 
amounts to a notice of discharge to the offi- 
cers and the employees of the Company, ex- 
cept when the business of the company is 
continued, the officers and employees should 
be afforded an opportunity to contest a wind- 
ing up petition after being impleaded as par- 
ties and if possible avoid the winding up of 
the company. To appreciate this contention, 
it is necessary to refer to some of the provi- 
sions of the Act. Section 433 of the Act sets 
out six circumstances in which a company 
may be wound up by the Court. A com- 
pany may be wound up by the Court on one 
or more of the following grounds, namely, 
(a) if the company has by special resolution, 
resolved that the company may be wound 
up by the Court, (b) if default is made in- 
delivering the statutory report to the Regis- 
trar or in holding the statutory meeting, (c) 


_if the company does not commence its busi- 


ness within a year from its incorporation, 
or suspends its business for a whole year, 
(d) if the number of members is reduced, in 
the case of a public company, below seven, 
and in the case of a private company, below 
two, (€) if the company is unable to pay its 
debts and (f) if the Court is of opinion that 
it is just and equitable that the company 
should be wound up. Section 439 of the 
Act provides that an application to the 


` 
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Court for the winding up of a company shall 
be made by way of a petition presented te 
the Court subject to the provisions of. that 
section. A petition for winding up of a com- 
pany may be filed by all or any of the fol- 
lowing viz. the company, its creditors includ- 
fing any contingent or prospective creditors or 
by any contributory. Such a petition can 
be filed by the Registrar of Companies and 
fn a case falling under Section 243, by any 
person authorised by the Central Govern- 
ment. Sub-section (2) of Section 439 of the 


Act treats certain classes of persons as credi- _ 


tors for purposes of that section. Sub-sec- 
tion (3) of Section 439 treats the holder of 
a fully paid up share also as a contributory 
even though he may not be liable to contri- 
bute any further sum to the assets of a com- 
pany in the event of its being wound up and 
a contributory may file a petition for winding 
up provided he is not debarred from doing 
zo by sub-section (4) of Section 439. The 
Registrar can file a petition under Cis. (b), 
{c), (d), (e) and (£) of Section 433 of the Act 
subject to the conditions specified in S. 439 
except in cases where he is authorised under 
Section 439 (i) (. Sub-sections (6), (7) and 
_ (8) of Section 439 of the Act refer to the 
other conditions governing the filing of a 
winding up petition. 


30. When a company has passed a special 
resolution resolving that the company may 
be wound up by the Court the employees 
and workers can have hardly any ground to 
object to the winding up of the company. 
The position is the same when any of the 
defaults mentioned in Clauses (b) and (c) of 
Section 433 of the Act are committed by the 


company. The officers and employees of the. 


company also cannot get over the deficiency 
fm, the required number of members of a 
company referred to in Clause (d) of S. 433. 
When a company is unable to pay its debts, 
a creditor may move a petition for the wind- 
fng up of the company. Such a creditor can- 
not be compelled to prove his claim not 
merely against the company but also against 
the officers and employees. When there is a 
deadlock in the management of the company 
arising out of disputes amongst the direc- 
tors or where some directors without any 
justification exclude some other directors 
from the-management of the company, it 
would be unreasonable to expect the exclud- 
ed directors to fight the case both against 
the directors who are responsible for their 
exclusion and also against the officers, and 
employees who are neither crediters nor con- 
tributories but who may be supporting the 
contesting directors. The Jaw on the ques- 
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tion as tō who can be heard as of right in 
a winding up proceeding is- set out in para- 
graph 1028 in Volume 7 of Halsbury’s Laws 
of England (4th Edition) thus: 

“1... .. only the petitioner, the company, 
and ereditors and contributories are entitled 
to appear on the petition; other parties have 
no right to be heard, and, even if the Court 
of first instance elects to hear them as amici 
curiae, they have no right of appeal.” 

31. The above passage is based on the 
decision of the English Court in.In re Brad- 
ford Navigation Company, (1870) 5 Ch App 
600 where Sir W. M. James, L. J. observed 
at page 601 thus: 

“I am of opinion that this preliminary 
objection must prevail. It appears to me that 
the Appellants’ argument is based upon a 
misconception of what a winding up order 
and what a winding up petition is. It is a 
substitute for a suit for winding up a partner- 
ship.- It is a power applicable by the Act 
of Parliament to corporations as well as to 
unincorporated societies. Partners have a 
Fight to file a bill one against the other, and 
to have the usual decree for the administra- 
tion of the partnership property, and for the 
settling of the partnership accounts and 
liabilities. In the case of large companies, 
winding up was thought to be a more con- 
venient course than a common partnership 
suit, but in every other respect it is the same. 
In a common partnership suit nobody can 
be made a party, or can be heard, except the 
partners themselves, and, originally, a wind- 
ing up was the same thing. Contributories 
were the only persons who could be heard; 
but as creditors were interfered with by the 
operation of the winding up, the Act of 
Parliament has made a winding up a matter. 
both for creditors and contributories. A 
creditor may present a petition for winding 
up, and both creditors and contributories are 
heard upon that; but it is new to me to say 
that any person who has an interest in, or a 
right to or in respect of, some of the pro- 
perty of the company, large or small, has a 
right to appear as a litigant here, because 
that company chooses to apply for an ordep 
with respect to itself. In this case the com- 
pany was desirous of being wound up. I am 
of opinion that the winding up order does 
not in the slightest degree derogate from any 


tight whatever which any member of the 


public has with respect to this canal. The 
winding up will deal with such rights as the 
partners in the partnership can deal with 
themselves. The Court will deal with it just 
as the partners themselves could’ have dealt 
with: it ........ In the Court below the Court 
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might very well say to a person so situated, 
“I should be glad to hear you as amicus 
curiae, if you have an interest, that I may 
know .what public grounds there are.” There 
the Court might use its discretion, and think 
it right to hear such an objection; but when 
it comes before me on a petition of appeal 
from the Order, then the Appellant must 
shew that he fills some character in which 
he has a right to litigate with the company. 
I am of opinion that he does not fill any 
such character, and that the Petition of Ap- 
peal must be refused with costs.” 


32. This decision may be of the last 
century but there is hardly any justification 
to depart from it even now unless compelled 
by the statute to do so. , 


33. That only the company, creditors and 
contributories (apart from the Central Gov- 
ernment or the Registrar when they choose 
to intervene under the express provisions of 
law) are entitled to participate in the wind- 
ing up proceedings is emphasised by Sec- 
tions 447 and 557 of tbe Act. They read: 


“447. Effect of winding up order— An 
order for winding up a company shall ope- 
rate in favour of all the creditors and of all 
the contributories of the company as if it 
had. been made on the joint petition of a 
creditor and of a contributory.” 


“557. Meetings to ascertain wishes of credi- 
tors or contributories— (1) In all matters 
relating to the winding up of a company, 
the Court may— 


(a) have regard to the wishes of creditors 
or contributories of the company, as proved 
to it by any sufficient evidence; 

(b) if it thinks fit for the purpose of as- 
certaining those wishes, direct meetings of 
the creditors or contributories to be called, 
held and conducted in such manner as the 
Court directs; and 


(©) appoint a person to act as chairman of 
any such meetings and to report the result 
thereof to the Court. 


(2) When ascertaining the wishes of credi- 
tors, regard shall be had to the value of 
each creditor’s debt. 


(3) When ascertaining the wishes of con- 
tributories, regard shall be had to the number 
of votes which may be cast by each. contribu- 
tory.” 


34, That a company, the Official Liquida- 
tor, the liquidator, creditors and contribu- 
tories alone can effectively participate in and 
consent the winding up proceedings is clear. 
from some of the other provisions of the 
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Act governing the winding up proceedings. 
Under Section 450 (2) of the Act before ap- 
pointing a provisional liquidator, the Court 
has to give notice to the company and give a 
reasonable opportunity to it to make its re- 
presentations, if any,-unless, for special rea- 
sons to be recorded in writing, the Court 
thinks fit to dispense with such notice. The 
Court may, under Section 466 of the Act at 
any time after making a winding up order, 
on the application either of the Official 
Liquidator or of any creditor or contributory, 
make an order staying the winding up pro- 
ceedings on being satisfied that there are 
good reasons to pass such an order. Sec- 
tion 478 (3) authorises any creditor or con- 
tributory in addition to the Official Liquida- 
tor to take part in the public examination 
of promoters, directors etc. held for the pur- 
pose of enquiring into the conduct of such 
promoters or directors in connettion with 
the promotion or formation or the conduct 
of the business of the company. Section 517 
of the Act provides that in a voluntary wind- 
ing up, an arrangement entered into by the 
company and the creditors as provided there- 
in is binding on the creditors and any credi- 
tor or contributory who is aggrieved by such 
arrangement may appeal to the Court. Under 
Section 518, the liquidator or any contribu- 
tory or any creditor may apply to the Court 
in a voluntary winding up proceeding to de- 
termine any question arising in the winding 
up of a company. Under Section 542 of the 
Act on the application of the Official Liqui- 
dator or the liquidator, or any creditor op 
contributory of the company the Court may, 
if it thinks fit and proper so to do, declare 
that any persons who were knowingly par- 
ties to the carrying on of the business of the 
company with intent to defraud creditors or 
any other person shall be personally respon- 
sible for all or any of the debts or liabilities 
as the Court may direct. The Court can 
exercise power to assess damages against de- 
linquent directors of a company which is 
ordered to be wound up under Section 543 
on the application of the Official Liquidator, 
or of the liquidator or of any creditor or con- 
tributory made within the prescribed time. In 
the case of a voluntary winding up under 
Section 546 any creditor or contributory may 
apply to the Court with respect to exercise 
of any power by the liquidator under Sec- 
tion 546 (1). Section’ 549 (1) of the Act pro- 
vides that at any time after the making of 
an order for the winding up of a company. 
by or subject to the supervision of the Court, 
any creditor or contributory of the company., 


_ may, if the Supreme Court, by rules pre- 
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‘scribed so permit and in accordance with and 
subject to such rules but not further or 
otherwise, inspect the books and papers of 
the company. Any creditor or contributory 
may under Section 556 apply to the Court 
to enforce the duty of liquidator to make re- 
turns etc. These and other provisions of the 
Act show that only the company, the Offi- 
cial Liquidator, liquidator, creditors, con- 
tributories or the Registrar have a statutory 
right to participate as of right in the wind- 
ing up proceedings as provided in the Act. 
The workers or their trade unions have not 
been given any such right. 


35. The words ‘every person’ in R. 34 of 
the Companies (Court) Rules, 1959 (which is 
almost similar to the corresponding English 
Rule) do not. entitle a worker who is neither 
a shareholder nor a contributory to support 
or oppose a winding up petition under that 
Rule because they refer only to a person who 
is otherwise entitled to do so under the Act. 
We should also bear in mind that an anomal- 
ous result that may flow from the acceptance 
of the case of the workers is that whereas 
in a winding up by Court they may get an 
opportunity to contest the petition, the 
voluntary winding up proceedings or winding 
up under the supervision of the Court would 
go on without any such contest although in 
all cases ultimately the workers will be dis- 
charged from service. A -construction which 
leads to such a discriminatory result should 
be avoided. 


36. When once we extent the right to con- 
test a winding up petition to workers either 
on the principle of equity or of administra- 
tive law, on the same principle it would 
logically follow that all others who may have 
dealings with .the company such as commis- 
sion agents, selling agents etc. whose con- 
tracts with the company are going to be 
terminated by reason of its liquidation also 
have to be allowed to contest the winding up 
proceedings. Such a claim is not permissible. 
On this question, it may be useful to refer 
to the case of Ex parte Maclure, (1870) 5 Ch 
App 737. In that case a person entered into 
an agreement with an insurance company to 
act as their agent for five years, and to trans- 
act no business except for the company, in 
consideration of which he was to receive a 
fixed salary and also a commission of 10 per 
cent, on all business transacted. Before the 
five years expired: the company was wound 
up voluntarily. -It was held, affirming the 
decision of.~Romilly M. R. that the agent 
was not entitled to prove against the com- 
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pany for the loss of his commission during 
the remainder of the term of five years. 
James L. J. said: “I am clearly of opinion 
that the Master of the Rolls was right .. .. 
It is the case of a person engaging a servant, 
and saying, ‘I engage you for five years, I 
will pay you £500 a year for that period — 
that sum is secured to you — and then, in 
order to give you an inducement to carry on 
the business effectually, properly, and pru- 
dently, I will give you 10 per cent, commis- 
sion upon the net profits to be earned by 
that business.’ I am of opinion that this was 
a contract which did not give the servant the 
right to determine what the extent of the 
business was to be. He could not call upon 
the directors to issue new policies, to accept 
new premium, or to take new risks, if they 
were not minded to do it. He could not say, 
‘Such a person has brought in a policy of 
insurance, and you must accept that. Be- 
cause, if he had a right to say ‘You must 
carry on the business’ he would also have 
a right to say ‘You must carry on the busi- 
ness in the usual and proper manner,’ and 
that would be giving a servant the right of 
controlling the master in the mode in which 
he chose to carry on his business. Now, I 
am quite satisfied that the meaning of the 
contract was nothing of the kind. It was 
never intended to give the servant the right 
of dictating as to the extent of business, 
whether more or less, or nothing, but he 
simply took the chance of the company find- 
ing it a profitable business and carrying it 
on. The company had a right to reduce the 
business to a minimum; and if they had a 
right to reduce it to a minimum, they had 
a right to reduce it to nothing as far as he 
was concerned.” 

37. It is because of some doubts that had 
been expressed earlier about the continuance 
of the employment of the employees of a 
company ordered to be compulsorily wound 
up that Section 445 (3) was enacted making 
it clear that the passing of the order of wind- 
ing up, amounts to a notice of discharge of 
the employees concerned. Section 445 (3) 
corresponds to the termination of service 
brought about by the abolition of a post 
under a Government or by the closure of a 
business, neither of which as the law stands 
today requires compliance with the principles 
of natural justice. It may, however, attract 
section 25-FFF of the Industrial Disputes Act, 
1947 in appropriate cases, _ 


38. In the Act, there are specific pro- 
visions dealing with the rights. of employees 
of a company. Sections 417 to 420 of the Act 
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deal with employees’ securities and provident 
fonds and clauses (b) to (£) of S. 530 (1) deal 
with preferential payments to be made to the 
employees of a company in liquidation from 
out of its assets. Section 635-B of the Act 
deals with the protection to which the em- 
ployees are entitled during investigation into 
the affairs of a company. Rule 152 of the 
Companies (Court) Rules, 1959 (read with 
Form No, 67) relates to proof of arrears of 
workmen’s wages. The right to resist a 
winding up petition is not one such right. 


39. It is true that public interest which 
may inckide within its scope interests 
of employees of a company has to be kept 
in view by the Court as observed in Bhal- 
chandra Dharmajee Makaji v. Alcock, Ash- 
down and Co. Ltd., (1972) 42 Com Cas 190: 
(2973 Tax LR 1768) in exercising certain 
powers under the Act. Sections 388-B, 394, 
396, 397 and 408 of the Act do refer to the 
concept of public interest. These provisions 
deal with the power of the Central Govern- 
ment to remove managerial personnel from 
office on the recommendation of the High 
Court, compromises, arrangements and re 
construction of companies and power of the 
Court and the Government to prevent ep- 
pression or mismanagement of affairs of a 
company. They do not, however, state that 
trade unions can as of right intervene in the 
Proceedings arising under them. 


40. It is not correct to say that there is 
no other remedy at all for workmen who are 
likely to be affected by the winding up order 
made by the Court. Section 15-A of the Ie- 
dustrial (Development and Regulation) Act, 
1954} (Act Ne. 65 of 1951} which applies to 
textile industry as well confers power on the 
Central Government to carry out imvestiga- 
tion inte the affairs of a company in liquida- 
tion. It reads: 







“t5-A. Power to investigate into the affairs 
of a company in liquidation— (H) Where a 
company owning an industrial undertaking is 
being wound up by or under the supervision 
of the High Court, and the business of such 
company is not being continued, the Central 
Government may, if it is of opinion that it 
is necessary, in the interest of the gen¢ral 
public and, in particular, in the interests of 
production, supply or distribution of articles 
or class of articles relatable to the concerned 
scheduled industry, to investigate into the pos- 
sibility of running or restarting the industrial 
undertaking, make an application to the 
High Court praying fer permission to make, 
ez cae te be made, an investigation inte 
such possibility by such person or body of 
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persons as that Government may appoint for 
the purpose. 


(2) Where an application is made by the 
Central Government under sub-section (1), 
the High Court shall, notwithstanding any- 
thing contained in the Companies Act, 1956 
(1 of 1956} or m any other Jaw for the time 
being in force grant the permission prayed 
fer.” 


41. The provisions of Chapters HI-AA 
and I-AB of the Industrial (Development 
and Regulation) Act, 1951 confer on the 
Central Government powers regarding 
management or control of industrial under- 
takings owned by companies in liquidation’ 
and power to provide relief to certain indus- 
trial undertakings including those to which 
Chapter III-A is applicable. Chapter T-AC 
of that Act deals with the power of the Cen- 
tral Government in respect of liquidation and 
reconstruction of companies. In particular, 
Section 18-FD (1) of that Act inter alia pro- 
vides that if, on receipt of the report sub- 
mited by the authorised person, the Central 
Government is satisfied in relation to a com- 
pany, owning the industrial undertaking, 
which is being wound up by the High Court, 
that its assets and liabilities are such that in 
the interests of its creditors and contribu- 
tories the industrial undertaking should be 
sold as a running concern, as provided in 
Section 18-FE thereof it may by order de- 
cide accordingly. Sub-section (2) ef Sec» 
tion 18-FD of that Act states that notwith- 
standing anything contained in sub-section (1) 
thereof the Central Government may prepare 
a scheme for reconstruction of a company if 
it is satisfied having regard to all relevant 
circumstances mentioned therein that it is 
proper to do se. When such a scheme is 
prepared, the Central Government has to 
send it to the registered trade unions, if any, 
of the employees concerned for thir sugges- 
tions and objections. (See Section 18-FF (3)). 
Any scheme finally approved would prevail 
notwithstanding anything contained in Sec- 
tions 391 to 394-A (both inclusive) of the 
Aet. It is open to the workers or their trade 
unions to meve the Central Government to 
take appropriate steps under the aforesaid 
provisions in order to protect the interests of 
the workers who are likely to be affected by 
the winding up orders. 


42. Article 43-A ‘of the Constitution 
clearly states that the State shall take steps 
by suitable legislation or in any other way 
to secure the participation of workers in the 
management of undertakings, establishments 
or other organisations engaged in any in- 
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dustry. The High-powered Expert Commit- 
tee of Companies and MRTP Acts headed by 
Justice Rajinder Sachar of the Delhi High 
Court has also made certain recommenda- 
tions about provisions to be made for wor- 
kers’ participation in management of com- 
panies. (vide paragraphs 18.127 to 18.143 of 
the Report), Parliament may take early steps 
to implement some of the recommendations 
made by the said Committee. It is signifi- 
cant that there is no recommendation made 
even in this Report about the right of trade 
unions to contest winding up petitions. If 
the workers are issued shares then they 
would no doubt be entitled to participate in 
the winding up proceedings as contributories. 
This may be one way of solving the problem 
by legislative means. Another way of pro- 
viding a forum to the workers’ representatives 
in matters relating to the winding up of a 
company is to amend Section 292 of the Act 
as suggested in para 11.27 and para 18.137 
of the Report of the Sachar Committee. Those 
paragraphs ate reproduced below for ready 
reference : 


“11.27, The workers’ representation on 
Company Board makes it necessary to pro- 
vide that companies must ensure that certain 
decisions are necessarily taken at the Board 
level and the Board do not delegate the powers 
in respect of these matters to committees or 
other functionaries in the organisation, other- 
wise the participation of workers at the 
Board level is likely to prove ineffective. 
The powers and functions which cannot be 
delegated by the Board, and which must be 
within the exclusive jurisdiction of the Board 
to take policy decision are in respect of the 
following matters :— 


(a) winding up of the company; 


(b) changes in the memorandum and arti- 
cle of association; 


(c) changes in the capital structure of a 
company (e. g. as regards the relationship 
between the Board and the shareholders a 
reduction or increase in the share capital; as 
regards the relations between the Board and 
senior management, the issue of securities on 
a take-over or merger); 

(d) disposal of a substantial part of the 
undertaking; 


(e) the allocation or disposition of re- 
sources to the extent not covered in (a) to (d) 
above; and 


{f) the appointment, removal, control and 
remuneration of management, whether as 
members of the Board or in their capacity 
as executives or employees. 
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The suggestion regarding (a) to (e) above is 
on the same line as the present power of the 
Board to declare dividend. In other words, 
the shareholders will not be able to exercise 
powers mentioned in (a) to (e) above unless 
recommended by the Board. We would, 
therefore, suggest that Section 292 be amend- 
ed to provide: for the exercise of the fore- 
going powers of the Board of a company 
which is required by law to ensure participa- 
tion of workers in management.” 

“18.137. In order to ensure effective parti- 
cipation by workers’ representatives at the 
Board level Section 292 should be amended 
to provide that certain decisions are neces- 
sarily taken only at the Board’ level and no 
delegation to Committees of the Board or to 
other functionaries is made.” 

43. These suggestions emphasise that at 
present workers have no right to contest 
Winding up proceedings. 

44. It is also open to Parliament to make 
a law on the lines of Sections 63 to 69 of the 
Employment Protection Act, 1975 passed by 
the Parliament in the United Kingdom to 
give any additional protection necessary fo 
workmen who are likely to be affected ad- 
versely by the winding up proceedings. (see 
Palmer’s Company Law (2nd Edn. Vol. | 
p. 919). Parliament may also consider the 
introduction of a provision corresponding to 
Section 74 of the Companies Act of 1980 
passed by the British Parliament. Such 
steps may mitigate any hardship that may be 
caused to the workers as a consequence of 
the winding up of a company. 

45. It has to be emphasised that the pri- 
vilege of making suggestions to the Court 
in the public interest is different from the 


. Tright to be impleaded as a party with the 


concomitant right to enter into contest with 
the other parties and of taking an order in 
appeal before higher Courts. The latter right 
has to be conferred expressly by the statute 
on any person who wishes to exercise it. 
Under the existing Jaw, the workers or their 
unions may make any suggestions to the 
Court at any stage but they cannot claim te 
be impleaded as parties to the winding up 
petition as of right 

46. The decision of this Court in Fertili- 
zer Corporation Kamgar Union (Regd), 
Sindri v. Union of India, (1981) 2 SCR 52: 
(AIR 1981 SC 344) does not lend any support 
to the case of the trade unions. In that case 
which attracted the principles of administra- 
tive law the petitioner trade union pleaded 
that Article 14, Article 19 (1) (g) and Arti- 
cle 311 of the Constitution had been violated 
by the sale of the plant and equipment of a 


100 $. C. 


factory in which its members were working. 
Ultimately the petition was dismissed by this 
Court. One of the distinguishing features of 
that case is that the factory involved in that 
case was in the public sector and owned by 
the Government against which a petition 
under. Article 32 of the Constitution was 
maintainable. Chandrachud, C. J. observed 
in the course of his judgment at pages 60-61 
(of SCR}: (at p. 348 of ATR) thus: 


“Secondly, the right of petitioners 3 and 4 
and of the other workers to carry on the oc- 
cupation of industrial workers is not, in any 
manner affected by the impugned sale. The 
tight to pursue a calling or to carry on an 
occupation is not the same thing as the right 
to work in a particular post under a contract 
of employment. If the workers are retrench- 
ed consequent upon and on account of the 
sale, it will be open to them to pursue their 
rights and remedies under the Industrial 
Laws. But the point to be noted is that the 
closure of an establishment in which a work- 
man is for the time being employed does not 
by itself infringe his fundamental right to 
carry on an occupation which is guaranteed 
by Article 19 (1) (g) of the Constitution. Sup- 
posing a law. were passed preventing a cer- 
tain category of workers from accepting em- 
ployment in a fertiliser factory, it would be 
possible to contend then that the workers 
have been deprived of their right to carry 
on an occupation. Even assuming that some 
of the workers may eventually have to be 
retrenched in the instant case, it will not be 
possible to say that their right to carry on 
an occupation has been violated. It would 
be open to them, though undoubtedly it will 
not be easy, to find out other avenues of 
employment as industrial workers. Arti- 
cle 19 (1) (g) confers a broad and general 
right which is available to all persons to do 
work of any particular kind and of their 
choice. It does not. confer the right to hold 
a particular job or to occupy a particular post 
of one’s choice. Even under Article 311 of 
the Constitution, the right to continue in ser- 
vice falls with the abolition of the post in 
which the person is working. The workers 
in the instant case can no more complain of 
the infringement of their fundamental right 
under Article 19 (1) (g) than can a Govern- 
ment servant complain of the termination of 
his employment on the abolition of his post. 
The choice and freedom of the workers to 
work as industrial workers is not affected by 
the sale. The sale may at the highest affect 
their locum, but it does not affect their locus, 
to work as industrial workers. This is 
enough unto the day on Article 19 (1) (g).” 
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47. On the question of locus standi of 
workers to maintain the petition, the learned 
Chief Justice observed at pages 65-66 (of 
SCR) : (at p. 350 of AIR) thus: 


“That disposes of the question as regards 
the maintainability of the writ petition. But, 
we feel concerned to point out that the 
maintainability of a writ petition which is 
correlated to the existence and violation of a 
fundamental right is not always to be con- 
fused with the locus to bring a proceedings 
under Article 32. These two matters often 
mingle and coalesce with the result that it 
becomes difficult to consider them in water- 
tight compartments. The question whether a 
person has the locus to file a proceedings de- 
pends mostly and often on whether he pos- 
sesses a legal right and that right is violated. 
But, in an appropriate case, it may become 
necessary in the changing awareness of legal 
rights and social obligations to take a broader 
view of the question of locus to initiate a 
proceeding, be it under Article 226 or under 
Article 32 of the Constitution. If public pro- 
perty is dissipated, it would require a strong 
argument to convince the Court that re- 
presentative segments of the public or at least 
a section of the public which is directly inter- 
ested and affected would have no right to 
complain of the infraction of public duties 
and obligations. Public enterprises are own- 
ed by the people and those who run them 
are accountable to the people. The account- 
ability of the public sector to the Parliament 
is ineffective because the parliamentary con- 
trol of public enterprises is “diffuse and 
haphazard”. We are not too sure if we would 
have refused relief to the workers if we had 
found that the sale was unjust, unfair or 
mala fide.” 


48. Krishna Tyer, J. in his concurring 
opinion observed at pages 70-71 (of SCR): 
(at p. 353 of AIR) thus: 


“A pragmatic approach to social justice 
compels us to interpret constitutional provi- 
sions, including those like Arts. 32 and 226, 
with a view to see that effective policing 
of the corridors of power is carried out by 
the Court until other ombudsman arrange- 
ments — a problem with which Parliament 
has been wrestling for too long — emerges. 
I have dwelt at a little length on this policy 
aspect and the Court process because the 
learned Attorney General challenged the peti- 
tioner’s locus standi either qua worker or qua 
citizen to question in Court the wrong-doings 
of the public sector although he maintained 
that what had been done by the Corporation 
was both bona fide and correct. 
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We certainly agree that judicial interfer- 
ence with the Administration cannot be 
meticulous in our Montesquien system of se- 
paration of powers. The Court cannot usurp 
or abdicate, and the parameters of judicial 


‘review ‘must be clearly defined and never ex- 


ceeded. If the Directorate of a Government 
company has acted fairly, even if it has 
faltered in its wisdom, the Court cannot, as 
a super-auditor, take the Board of Directors 
to task. This function is limited to testing 
whether the administrative action has been 
fair and free from the taint of unreasonable- 
ness and has substantially complied with the 
norms of procedure set for it by rules, of 
public administration.’ 


49. A reading of the aforesaid passages 
shows that the Court was concerned in that 


f case with operations in a public sector com- 


pany and the activities of the Government. 
These observations cannot have any relevance 
to a case involving the affairs of a company 
which is governed only by express provisions 
of company law and other relevant statutes. 


50. As the law stands today, workers 
cannot contend that a factory owned by an 
individual proprietor, on his death, should 
not be divided amongst his heirs, even though 
they may lose their jobs. They cannot resist 
a partition suit, in which one of the items 
of property in respect of which relief is 
claimed is the factory in which they are 
working, filed by a junior member of Hindu 
joint family against the manager contending 
that the said factory is the separate property 


. of the manager and should not, therefore, be 


partitioned merely because they may be dis- 
charged from service in the event of the suit 
being decreed. They cannot resist the suit 
for dissolution of a firm which owns the fac- 
tory in which they are working even though 
at the distribution of the assets of the firm, 
the factory may have to be dismantled and 
sold. The position cannot be different in the 
case of a company which is wound up by 
the Court. As the law stands today, the wor- 
kers in a factory owned by a company do 
not have any hand in the birth of a com- 
pany, in its working during its existence and 
also in its death, by dissolution. If the law 
expressly says that a memorandum of a com- 
pany should be signed by some future em- 
ployees of the company, or that there should 
be workers’ representatives on its board of 
directors or that the company should not be 
wound up without consulting the wishes of 
the workers, then they can certainly claim 
all such rights. Workers’ participation in the 
affairs of a company or the ushering in of 
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an industrial democracy is quite a laudable 
object. That is the reason for enacting Arti- 
cle 43-A- of the Constitution which requires 
the State to take steps, by suitable legislation 
or in any other way, to secure the participa- 
tion of workers in the management of under- 
takings, establishments or other organisations 
engaged in any industry, The Legislature 
has not taken any concrete steps in this re- 
gard. But, can the Court step in and intro- 
duce drastic amendments into the company 
law? Surely, it cannot. Even though there 
is no express statement in our constitutional 
law incorporating in it the doctrine of se- 
paration of powers, in the interpretation of 
the Constitution this Court has broadly adopt- 
ed the said doctrine. (See Smt. Indira Nehru 
Gandhi v. Raj Narain, (1976) 2 SCR 347: 
(AIR 1975 SC 2299)). Even though by virtue 
of its power of interpretation of law the 
Court in an indirect way is making law, it 
should be stated that there are well recognised 
limitations on the power of the Court making 
inroads into the legitimate domain of the 
Legislature. If the Legislature exceeds its 
power, this Court steps in. If the Executive 
exceeds its power, then also this Court steps 
in. If this Court exceeds its power, what 
can people do? Should they be driven to 
seek an amendment of the law on every 
such occasion? The only proper solution is 
the observance of restraint by this Court in 
its pronouncements so that they do not go 
beyond its own legitimate sphere. 

51. It is true that there are now new 
kinds of weapons like consumers’ protection 
agitations against big companies whose acti- 
vities are likely to affect the life of the com- 
munity adversely. But, for those agitations 
to be effective the Legislature should wake 
up and make appropriate laws under which 
the consumers can bring action against 
erring companies. In the absence of any 
such law, this Court cannot issue directions 
to the companies on the basis of complaints 
from the members of the public. 

52. There are several areas where it is 
necessary for the Legislature to make law. A 
reading of the provisions in Part IV of the 
Constitution shows that many of them are 
still to be implemented by the passing of ap- 
propriate legislation. Article 41 of the Con- 
stitution dealing with the right to work, Arti- 
cle 43 dealing with living wages etc. for wor- 
kers, Article 44 which insists upon the intro- 
duction of a uniform civil code for all citi- 
zens and Article 47 dealing with the duty of 


‘the State to raise the level of nutrition and 


the standard of living of the people are some 
of the articles which have to be implemented 
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either by the Legislature or by the Executive. 
Would this Court compel the Executive by 
issuing a writ to implement the policy under- 
lying Article 41, Article 43 and Article 47 
without being backed up by necessary laws? 
Would this Court enforce a uniform civil 
code in respect of all citizens, without the aid 
of an appropriate legislation even though the 
concept of equality is enshrined in the Con- 
stitution and Article 44 specifically requires 
the State to endeavour to secure for all 
citizens a uniform civil code? It may not 
do so. The only solution for many of these 
social problems is to appeal to the appro- 
priate organs of the State to do their assigned 
job in the best interests of the community. 
It is wrong to think that by some strained 
construction of law, the Court can find 
solution to all problems. 


53. In this very case, when arguments 
were going on I suggested that it may be ap- 
propriate to issue notice to the Company Law 
Administration of the Union of India so that 
the Court could have the benefit of the views 
of the Government, It was not, however, 
acceded to by the majority. The presence 
of the Union Government in the present case 
as a party might have brought to its atten- 
tion the need for initiating necessary legisla- 
tion, if it really felt that it was advisable to 
do so, for providing an opportunity to wor- 
kers of a company also to contest the wind- 
ing up proceedings. It is, however, a matter 
for regret that no tangible steps appear to 
have been taken fo amend the Act even 
though the Sachar Committee Report which 
contains many recommendations which when 
implemented would make the companies 
which are centres of economic power ac- 
countable to the society at large and make 
them fall in line with the current views on 
their social responsibilities, was forwarded to 
the Government more than four years ago. 


54. It may be that the employees or their 
trade unions are interested in requesting the 
Court to dispose of the factory as going con- 
cern so that their employment may not be 
affected. How are they interested in support- 
ing one set of directors against whom charges 
of waste, misappropriation and mismanage- 
ment are made by the other set who: are 
alleged to have been totally excluded from 
management by attempts amounting to op- 
pression? In the instant case the trade 
unions concerned have filed almost a com- 
mon statement containing their grounds of 
objection along with their notice to appear 
in the proceedings filed under Rule 34 of the 
Companies (Court) Rules, 1959 pursuant te 
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the advertisement issued by the Court. Tho 
grounds of objection filed by the Coimbatore 
District National Textile Employees’ Union 
are set out below in extenso: 

“1. That the Company Petition is not, 
maintainable under the Companies Act, 1956, 
hereinafter referred to as the “Act”. 

2. That no case has been made out by the 
petitioners under Section 433 (f) of the Act. 

3. That, on the facts and circumstances of 
the case, it is not just and equitable that the 
company should be wound up. 

4. That another remedy is available to the 
petitioners and hence the Company cannot 
be wound up by virtue of Section 443 (2) of 
the Act, 

5. That the objector craves leave to ro 
serve his right to amplify and elaborate the 
above grounds in the counter affidavit to be ` 
filed to the company petition.” 

55. It is seen from the foregoing that the 
trade unions are only interested in support- 
ing the cause of the respondents against 
whom allegations are made by the petitioners 
in the Company Petition by making certain 
general submissions, without traversing the 
various allegations made in it. The respon- 
dents who are already on record and who are 
actually contesting the petition are capable of 
looking after their interests and need not rely 
upon the support of the trade unions who 
are neither creditors nor contributories and 
who do not know the details of the internal 
administration of the affairs of the Company. 
The petitioners in the Company Petition 
would be in a more disadvantageous position 
if they have to face the opposition of the \ 
trade unions also. Such a situation should 
not be created by extending the area of con- 
troversy by a liberal interpretation of the 
provisions of law when there are no com- 
pelling reasons to do so. 


56. The High Court has in this case pass- 
ed necessary orders in order to protect the 
interests of the employees in Company Ap- 
plication No. 844 of 1981 and in C. M. P. 
No. 11159 of 1981. Whe order passed in 
Company Application No, 844 of 1981 is 
already set out above. 

57. In C. M. P. No. 11159 of 1981 the 
High Court has passed the following order:— 

“This is a petition filed by the appellants | 


‘in O. S. A. No. 128 of 1981 for permitting ` 


the first appellant/company to raise with its 
Bankers, viz., Bank of Baroda, Coimbatore, a 
temporary loan of an amount not exceeding 


‘Rs. 5, 25,000/- for the purpose of paying 


bonus to the workers of Jothi Mills, as per 
the Memorandum of settlement entered inte 
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between the Company and its workers under 
Section 18 (1) of the Industrial Disputes Act, 
1947 on 10-10-1979 by pledging or charging 
the assets of the Company... 

Though in form the appellants have ` prayed 
for raising of a loan for honouring the com- 
mitment of Rs. 5,25,000/- towards bonus for 
the workers of Jothi Mills by pledging or 
charging the assets of the company during 
the argument the learned counsel for the ap- 
pellants was willing to avail of the existing 
facilities in the Central Bank as provided in 
the order itself. Though for availing the 
existing bank facilities there is no need for 
any specific direction from this Court as the 
order appealed against itself gives such 
liberty, the learned counsel for the appellants 
by way of abundant caution requires such 
an interim direction in this petition. The 
learned counsel for the respondents pointed 
out that availing of the existing facilities re- 
ferred to in the order of Shanmukham, J., is 
a facility that was available as on 13-7-1981 
we think the learned counsel for the respon- 
dents is well-founded in this contention. But 
even so if the Banks as on 13-7-1981 (sic) the 
petitioners are entitled to avail the same in 
order to honour the commitment relating to 
benus for workers. Since the order under 
appeal itself permits the petitioners to avail 
of the existing Bank facilities with any of 
its Banks though the application in form ask- 
ed for raising of the loan with the Bank of 
Baroda, Coimbatore, we make it clear that it 
is open to the petitioners to avail of the 
Bank loan facilities with the Central Bank 
within the limits prescribed as on 13-7-1981. 
This is the only clarification that need be 
given in this petition and no further orders 
are necessary.” (emphasis added) 


58. These orders show that the High 
Court has kept in its view the imterests of 
werkers while giving directions in the case 
from time to time and that there is no longer 
any ground to complain about. According 
to the petitioners in the winding up petition 
the occasion for the complaint of the workers 
had been cleverly engineered by the con- 
testing respondents. Be that as it may, as 
the orders of the High Court stand today the 
workers can always approach it by way of a 
company application for appropriate orders 
whenever they feel that their working condi- 
tions: are adversely affected during the 
pendency of the proceedings. It is not neces- 
sary that the workers or the trade unions 
should be impleaded as parties to the Com- 
pany Petition enabling them to contest the 
winding up petition. Their presence on re- 
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eord is not necessary for a complete and 
effectual adjudication of the winding up peti- 
tion. The trade unions are, therefore, neither 
necessary nor proper parties to the winding 
up petition, on the facts and m the circum- 
stances of this case including the element of 
public interest involved in any liquidation 
preceeding. 


5S. Before concluding it should be stated 
that it is not correct to hold that the order 
of the High Court ‘smacks of elitism’ or 
‘sounds like a relic of feudal age’ or is an 
‘obnoxious’ one. The High Court has decid- 
ed the ease in accordance with the prevail- 
ing view in the country. No ease in which 
a different view is taken is cited before us. 
Nebody disputes the proposition that law 
should not be static. It should no doubt 
grow but it should have its legitimate birth 
and in a case like this in the precincts of 
the Legislature. It should be the result of 
the exercise of legislative judgment, parti- 
cularly when a departure from express provi- 
sions of a statute or an established practice is 
to be made. Judges are not expected to 
know alf aspects of every such matter. A 
discussion involving a comprehensive view 
of all interests which are Jikely to be affected 
by any decision which makes a serious de- 
parture from a well-settled principle of law 
would not take place before a Court where 
only the parties to a case or their lawyers 
are heard. Members of the public also 
would not know what is happening in Courts. 
The publicity which a proceeding in the 
Legislature would receive is not given to the 
proceedings in Court. Even the elected re- 
presentatives of the people who are charged 
with the duty of making laws may not know 
what is happening in a Court of law. There- 
fore, it is always better to leave such matters 
to the decision of the Legislature, instead of 
the Court, sometimes by a majority of one 
assuming power to make a new law. 

6. It is no doubt true that the view of 
the High Court is also in conformity with the 
view prevailing in England. That does not 
mean that the High Court has surrendered 
its judgment to a foreign practice, because 
that is the very view which is being followed 
til now in the Indian Courts. We should 
not forget that the very concept of company 
law is foreign to our country. It originated 
in Great Britain and our company law con- 
tamed in successive Acts passed by the Indian 
Legislature is modelled on British law and 
experience. There is a large body of com- 
Feny jurisprudence which is common to all 
the Commonwealth countries. There may, 
however, be some local changes but the 
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pattern appears to be common. The practice 
of relying on foreign decisions whatever may 
be their age only when they are in confor- 
mity with what we wish to hold and of con- 
demning them only on the ground that they 
are ancient foreign decisions when they do 
not accord with our views is not correct. A 
foreign decision (even though it may not be 
binding) is either worthy of acceptance or 
not depending upon the reasons contained in 
it and not on its origin or age. There is no 
reason why we should not follow a well rea- 
soned foreign decision unless it is opposed to 
our ethics, tradition and jurisprudence or 
otherwise unsuited to Indian conditions. Can 
we say that the law of habeas corpus which 
has found its way into India from England 
is bad only because it came from a foreign 
country or has an ancient origin ? The 
writs in the nature of habeas corpus, manda- 
mus, prohibition, quo warranto and certiorari 
referred to in Article 32 and Article 226 of 
the Constitution of India, the rule of pro- 
missory estoppel, the principle of audi 
alteram partem and many other principles 
which are applied by the Indian Courts are 
all of foreign origin. Even the socialist 
principle is not entirely of Indian origin. It 
is difficult to shut our eyes to realities of 
life. 


61. Moreover, it is difficult even though 
it may not be impossible to administer the 
company law as it is now in force in India 
without the aid of the principles laid down 
by some of the leading English cases like 
Salomon v. Salomon and Co., 1897 AC 22 
laying down the principle of corporate per- 
sonality, Ashbury Railway Carriage and Iron 
Co. v. Riche, (1875) LR 7 HL 653 dealing 
with the rule of ultra vires, Royal British 
Bank v. Turquand, (1856) 6 E & B 327 
(Exh. Ch) laying down the rule of ‘indoor 
management’, Hedley Byrne & Co. Ltd. v. 
Heller & Partners Ltd., 1964 AC 465 which 
establishes the liability for negligent mis- 
statements in prospectuses, Foss v. Harbottle, 
(1843) 2 Hare 461 and Burland y. Earle, 
1902 AC 83 dealing with the principle of ‘the 
fraud on a minority’ and Ebrahimi:v. West- 
bourne Galleries, 1973 AC 360 dealing with 
the application of the ‘just and equitable’ 
principle in ordering the winding up of a 
company. A reading of the decision of this 
Court in Needle Industries (India) . Ltd. -v. 
Needle Industries Newey (India) Holding Ltd., 
(1981) 3 SCR 698 : (AIR 1981 SC 1298) 
rendered by Chandrachud, C. J. shows the 
importance of foreign decisions in deciding 
cases arising under, the Indian Company iaw 
which out of -necessity.has-to-keep pace with 
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the well established principles prevailing in 
many other parts of the world for sustaining 
international trade and commerce, Adoption 
of a universal system of mercantile law and 
obedience to the conventions of the Inter- 
national Labour Organisation constitute two 
important compulsions of modern inter- 
national economic life. It may be that the 
workers who are likely to be affected by the 
winding up need a larger protection. That 
can be done only by legislative action. This 
Court cannot, however, make any order which 
will conflict with the existing law. 


62, In the result the appeals fail and are 
dismissed. No costs, 


BAHARUL ISLAM, J. (Majority view) :— 
63. I have carefully read the judgments pre- 
pared and orders proposed by my Brothers 
Bhagwati and Venkataramiah, JJ. I entirely 
agree with Bhagwati J. and regret my in- 
ability to agree with Venkataramiah J. Any 
provision of any statute hasto be interpreted 
keeping in view the letter and spirit of the 
Constitution. Any interpretation that is not 
in consonance with the letter and spirit of 
the Constitution is obnoxious and unaccept- 
able. 

64. In the winding up proceedings in 
question, the National Textile Workers’ 
Union filed the petition before the High 
Court with a prayer to be heard before any 
order for winding up was passed. The rea- 
son was the workers’ apprehension of termi- 
nation of their services in case of winding 
up of the Company. It is true, there is no 
express provision in the Companies Act 
giving the workers any right to be heard in 
a winding up proceeding before the Court. 
There is no express bar either. Learned 
counsel for respondents Nos. 6 to 9, in sup- 
port of his contention that the workers had 
no right to be heard in a winding up pro- 
ceeding, cited Halsbury’s Laws of England, 
Volume 7 page 614 para 1028 (4th Edition). 
The learned author has stated the law on the 
subject thus: 


“Only the petitioner, the Company and 
creditors and contributories are entitled to 
appear on the petition; other parties have no 
right to be heard, and even if the Court at 
the first instance elects to hear them as 
amici curiae, they have no right of appeal.” 


65. This statement of the law has been 
made on the authority of the judgment in 
Bradford Navigation Co. rendered as early 
as 1870: ( (1870) 5 Ch App 600). 

66. Learned counsel also cited Palmer 
Company Precedents (17th Edition) Vol. 2, 
page 77; in which the law to the above effect 


r 
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was stated: Learned counsel has submitted 
that the Company Law in India is the same 
as is the Company Law in England. The 
law cited may be good law for England with 
altogether a different system of economy; but 
is abhorrent to India, particularly after the 
Constitution (42nd Amendment) Act, 1976, 
by which the “Socialist” and “Secular” con- 
cepts have been added and incorporated into 
the Preamble of our Constitution. Our ‘De- 
mocratic Republic’ is no longer merely 
‘Sovereign’ but is also ‘Socialist?’ and ‘Se- 
cular’. A Democratic Republic is not Socia- 
list if in such a Republic the workers have 
no voice at all. Our Constitution has ex- 
pressly rejected the old doctrine of the em- 
ployers’ right to ‘hire and fire’. The workers 
ate no longer ciphers; they have been given 
pride of place in our economic system. The 
workers’ right to be heard in a winding up 
proceeding has to be spelt out from the Pre- 
amble and Articles 38 and 43-A of the Con- 
stitution and from the general principles of 
natural justice. 


AMARENDRA NATH SEN, J. (Minority 
view) :— 67. I have read the judgment of 
my learned brother Bhagwati, J. and also the 
judgment of my learned brother Venkatra- 
miah, J. I cannot persuade myself to agree 
with the judgment of my learned brother 
Bhagwati, J. I agree with the judgment and 
order proposed by my learned brother Ven- 
katramiah, J. I shall indicate my reasons 
for the view that I have taken. 


68. The material facts of this case have 
been set out in the judgment of my learned 
brother Bhagwati J. and also in the judg- 
ment of by learned brother Venkatramiah, J. 
The arguments advanced from the Bar have 
been considered by both of them. It does 
not, therefore, become necessary for me to 
reproduce them in this judgment. 


69. Whether the employees of a Company 
in their capacity as employees can claim asa 
matter of right to appear and be heard in a 
petition presented to Court for the winding 
up of the Company, is the question for deci- 
sion in this case. 


70. The right of an employee in his capa- 
city as such to be heard in a proceeding for 
winding up of a company has been canvassed 
as a proposition of law. The contention 
urged on behalf of the trade unions repre- 
senting the workers of the company is that 
whenever a petition is presented to a Court 
for the winding up of a company, the em- 
ployees of the company have the right to 
appear and be. heard in the said proceeding. 
The principal argument advanced on behalf 
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of the trade unions representing the workers 
is that the employees of a company are equal 
partners of the management of the company, 
if not the more important ones, and the com- 
pany, in view of the socio-economic role it 
plays and it has to play in the country, can 
no longer be considered to be the concern of 
the members of the company. Further, the 
argument is that the employees very mate- 
rially contribute to the working of a com- 
pany and help the company in effectively 
playing its socio-economic role and promot- 
ing the interests not only of the company, 
but also the larger interests of the nation 
and an order of winding up seriously affects 
the interests of the employees, virtually 
taking away the means of their livelihood. It 
has been submitted that as an order of wind- 
ing up of the company affects so seriously 
the interests of the employees, the employees 
must have a say and must be heard in a pro- 
ceeding for winding up before the Court. 


71. I have earlier observed that the argu- 
ments advanced from the Bar on behalf of 
the trade unions have been noted at length 
by my learned brothers Bhagwati and Ven- 
katramiah, JJ. The arguments no doubt ex- 
press noble sentiments which I share; but, in 
my opinion, the arguments fail to establish 
that the employees have a right fo appear 
and be heard in a petition presented to a 
Court for the winding up of a company. If 
the right is to be conceded to employees on 
these grounds it must logically follow that 
every employee of a company, whether he 
is a worker within the meaning of the Indus- 
trial Disputes Act or he is a member of the 
management staff, must enjoy the same right 
to appear and be heard in every such pro- 
ceeding for the winding up of the company. 
An order for winding up affects all the em- 
ployees of a company, whether they are wor- 
kers belonging to any trade union or not or 
whether they are officers of the company, 
high or low, not being members of any union 
or association. Further if the right to parti- 
cipate in a winding up proceeding is to be 
judged from the viewpoint of the interest 
of any party who may be prejudicially affect- 
ed as a result of an order of winding up 
being made, various other parties who have 
trade relations with the company must neces- 
sarily beheld to have the same right to be 
heard in a winding up proceeding. It is com- 
mon knowledge that various persons, apart 
from the employees of the company, also de- 
pend for their survival on the supplies of 
various materials, ingredients and components 
to the company and with the liquidation of 
a company, all such persons who are making 
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their living out of their dealings with the 
company have to go without occupation and 
have to face disaster. Persons having exist- 
ing contracts with the company are also 
seriously prejudiced when an order of wind- 
ing up of the company is made. 


72. I£ the test of injury and adversely 
affecting the interests are considered to be 
sufficient to entitle a party to a hearing in a 
proceeding on the footing that they are per- 
sons aggrieved, no suit for dissolution of a 
partnership can also be decided without im- 
pleading the employees of the firm and vari- 
ous other parties having trade relations with 
the firm, as the dissolution of a firm may pre- 
judicially affect the interest of the employees 
or the various other persons dealing with the 
firm. 


73. It has to be borne in mind that a 
company can only be wound up in accord- 
ance with the provisions of the Indian Com- 
panies Act. The right to have a company 
wound up is a right created by the Statute. 
The entire proceeding in relation to the 
winding up of a company is regulated by the 
Statute, namely, the Indian Companies Act 
(hereinafter referred to as the Act) and the 
procedure to be followed is further supple- 
mented by the provisions contained in the 
rules made under the Act known as the Com- 
panies ¢Court) Rules, 1959 (hereinafter re- 
ferred to as the Rules). 

74. The various modes of winding up of 
the company, under what circumstances a 
company may be wound up by Court and 
who are the persons competent to present a 
petition to Court for the winding up of the 
company and who are the persons entitled to 
be heard on such a petition, are provided for 
in the Act and in the Rules, 


75. It has to be borne in mind that apart 
from the right.of the Court to order the 
winding up of a company in an appropriate 
case, the Act recognises that a company may 
go into liquidation without: any intervention 
by the Court and also under the supervision 
of Court, provided the necessary conditions 
laid down in the Act in this regard are com- 
plied with. Where the Company goes into 
liquidation without reference to Court of 
under the supervision of the Court, the em- 
ployees of the company who have to meet 
the same fate of losing their employment, as 
and when the company is wound up by the 
Court, do not.and cannot have any voice of 
say in the procedure to be adopted for the 
liquidation of the company. ~ 

76. In the case of winding up of any 
company by Court, the parties who can move 
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the Court for winding up of the company 
are specifically mentioned in the Act and 
only such persons are competent to present 
the winding up petition. The procedure to 
be followed on such a petition for winding 
up of the company being presented to Court 
and the parties who are entitled to be heard 
on the petition are dealt with and provided 
for in the Act and the Rules. The right of 
appearance and of being heard in a winding 
up proceeding has been conferred on persons 
whom. the Legislature considered to be neces- 
sary or proper parties for effective adjudica- 
tion of the proceeding before the Court. The 
Act provides that a creditor to whom a com- 
pany is indebted in a sum exceeding Rs. 500/- 
and whose debt has not been paid by the 
company notwithstanding the statutory notice 
being served on the company is entitled to 
present a petition for the winding up of the 
company and im such a case, the creditor 
whose debt cannot be properly disputed, is 
entitled to an order of winding up on the 
ground of insolvancy of the company. H a 
company is commercially insolvent and is 
unable to pay its debts, the company has. 
necessarily to be wound up and the emplo- 
yees of the company can have hardly any- 
thing to say in such a case for assisting the 
Court in deciding the matter. 


77, My learned brother Venkatramiah, J. 
has referred to the various provisions of the 
Act and also to relevant Rules, which go to 
indicate that no such right of the employees 
to appear and participate in a winding up 
proceeding is recognised. Rule 34 of the 
Rules on which strong reliance was placed 
by the learned counsel appearing on behalf 
of the trade unions, is not of any assistance, 
The said Rule reads as follows :— 

“Every person, who intends to appear at 
the hearing of a petition, whether to support 
or oppose the petition, shall serve on the peti- 
tioner or his advocate, notice of his inten- 
tion at the address given in the advertisement. 
The notice shall contain the address of such 
person, and be signed by him or his advocate, 
and same as otherwise provided by these 
tules shall be served (or if sent by post, shall 
be posted in such time-as to reach the ad- 
dressee) not later than two days previous to 
the day of hearing, and in the case of a peti- 
tion for winding up not later than five days 
previous to the day of hearing. Such notice 
shall be in Form No. 9, with such variations 
as the circumstances may require, and where 
such person imtends to oppose the petition, 
the grounds of his opposition er a copy of 
bis affidavit, if amy, shall be furnished along 
with the notice. Any person whe has failed 
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to comply with this rule shall not except 
with the leave of the Judge, be allowed to 
appear at the hearing of the petition.” 


This particular Rule appears in Part I and 
in Part I of the Rules, general provisions are 
made. This Rule only lays down the proce- 
dure to be followed by any person who in- 
tends to be heard at the hearing of a peti- 
tion, whether to support or oppose the peti- 
tion, and this Rule does not deal with the 
competence or right of any particular per- 
son to appear at the hearing of any petition 
nor does this rule create any right in any 
person. Part IN of the Rules makes specific 
provisions with regard to winding up by 
Court. Rule 9-B in Part IH reads :— 

“Every contributory or creditor of the 
company shall be entitled to be furnished by 
the petitioner or by his advocate with a copy 
of the petition within 24 hours of his re- 
quiring the same on payment of the pre- 
scribed charges.” 


For properly and effectively adjudicating 
upon any winding up petition, the parties 
must necessarily know the grounds contained 
in the petition on which the Court has been 
moved for the winding up of the company 
to make representation with regard to the 
same. Rule 9-B requires that copies of the 
petition in terms of the said rules are to be 
furnished to every contributory or creditor 
of the company and the said rule makes no 
mention of the employees of the company. I 
agree with my brother Venkatramiah, J. that 
on a proper consideration of the relevant 
provisions of the Act and also of the Rules, 
an employee of a company in his capacity 
as such does not have any right to appear 
and be heard in a petition presented to 
Court for the winding up of the company. 
It will be noticed on an analysis of the pro- 
visions of the Act that from the stage of the 
formation of the company till the very last 
stage of its dissolution, company jurisprad- 
ence does not recognise any right of an em- 
ployee in his capacity as an employee of the 
company in the matter of formation of the 
company, its functioning and its ultimate 
winding up. 


78. The Act, however, makes necessary 
provisions as to deposit of employees’ secu- 
rity monies with a Scheduled Bank in S. 417 
of the Act. The Act also makes suitable 
provision in Section 418 about Provident 
Funds of Employees. Necessary provisions 
for preferential payment of wages or salary 
of an employee in case of winding up of a 
company have been made in Section 530 of 
the Act. For safeguarding what the Legisla- 
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ture considers to be public interest, the Le- 
gislature in various sections of ihe Act has 
made suitable provisions casting various 
obligations on the company with penal con- 
sequences and bas conferred powers on the 
Government. 

79. The introduction of Article 43-A in 
the Constitution which reads — “The State 
shall take steps, by suitable legislation or in 
any other way, to secure the participation of 
workers in the management of undertakings, 
establishments or other organisations engaged 
in any industry” — does not affect the posi- 
tion in any way. Participation in the 
Management of a company does not by it- 
self create any right in any such person to 
appear and be heard in a winding up peti- 
tion. Unless otherwise named personally as 
a party to a winding up petition, no person 
merely on the ground that he happens to be 
in the management of the company is entitled 
as a matter of right to appear and be heard 
in a winding up proceeding. Persons in 
management of the company may, if they 
are so authorised, appear and participate in 
a winding up proceeding on behalf of the 
company and representing the company. They 
will, however, be entitled to appear if they 
are members or creditors of the company in 
such capacities, but not as members of the 
management. A director of a company must 
of necessity be a member of the company, 
as provided in the Act, 


80. It is worth mentioning that the Indian 
Companies Act is based on the English Com- 
panies Act and both the Acts cóntain more 
or less similar provisions. The provisions of 
the Indian Companies Act with regard to the 
winding up of the Company are almost alike 
to the provisions contained in the English 
Companies Act. As early as 1870 the Eng- 
lish Court in Re: Bradford Navigation Co., 
(1870) 5 Ch App 600 held on a considera- 
tion of the provisions of the English Act 
that no person had a right to be heard against 
a petition for winding up of a company ex- 
cept creditors and contributories. It is no 
doubt true that this decision, still holds good 
and is considered to be good law, as will be 
evident from the comments in authoritative 
text books on the subject. In Halsbury’s 
Laws of England (4th Edn.), Vol. VII at 
p. 614, it has been laid down — “Only tha 
petitioners, the company, and creditors and 
contributories are entitled to appear on the 
petition; other parties have no right to be 
heard, and, even if the Court of first instance 
elects to hear themas amici curiae, they have 
no right of appeal”. In Palmers Company 
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Precedents (7th Edn.), Part II, the following 
observations appear at p. 77 :— 

“Any creditor or shareholder may appear 

to support or oppose the petition. But no 
one else can do so, even if he has an in- 
direct interest in the continued existence of 
the company.” 
On the basis of the decision in Re: Bradford 
Navigation Co., (1870-5 Ch App 600) (supra), 
the following comments have been made at 
p. 546 in Buckley on the Companies Act, 
14th Edn., Vol. I:— 


“The only persons entitled to be heard are 
the company, the creditors and contributories. 
The Court may, in its discretion hear other 
persons who have an interest in order to 
learn what public grounds there are in favour 
of, or in opposition to, the winding up but 
such persons can be heard only as amici 
curiae, and cannot appeal.” 

8i. Various legislations for the benefit 
and welfare of the employees have since 
been passed in England and the Companies 
Act in England also did undergo various 
changes from time to time. The employees 
of a company in England are affected in the 
same way as the employees of a company in 
India when an order for winding up of the 
company is made. It cannot be said that 
workers in England are not conscious of 
their status and position and of the important 
role they play in the proper functioning of a 
company and in England there are also the 
trade unions of the workers for defending, 
protecting and improving the conditions and 
rights of the workers, Despite all these, the 
right of an empolyee or any trade union re- 
presenting the workers to participate and be 
heard in a winding up petition is not re- 
cognised in England. ` : 

82. I have to observe that Mr. Rama- 
murthi, learned counsel appearing for one of 
the trade unions, has placed very strong re- 
liance on the following observations of this 
Court in the case of Hind Overseas Pvt. Ltd. 
v. Raghunath Prasad Jhunjhunwala, (1976) 2 
SCR 226 at p. 240 : (AIR 1976 SC 565 at 
p. 574) :— : 

“Although the Indian Companies Act is 
modelled on the English Companies Act, the 
Indian Law is developing on its own lines. 
Our law is also making significant progress 
of its own as and when necessary. Where 
the words used in both the Acts are identi- 
cal, the English decisions may throw good 
light and reasons may be persuasive. But as 
the Privy Council observed long ago in 
Ramanandi Kuer v. Kalawati Kuer, (AIR 
1928 PC 2)— $ 
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“It has often been pointed out by this Board 
that where there is a positive enactment of 
the Indian Legislature, the proper course is 
to examine the language of that statute and 
to ascertain its proper meaning — un- 
influenced by any consideration derived from 
the previous state of the law or of the Eng- 
lish Law upon which it may have been 
founded. 


If it was true in the twenties it is more 

apposite now that the background conditions 
and circumstances of the Indian society, the 
needs and requirements of our country call 
for a somewhat different treatment. We will 
have to adjust and adapt, limit or extend, 
the principles derived from English decisions, 
entitled as they are to great respect, suiting 
the conditions of our society and the country 
in general always, however, with one primary 
consideration in view that the general inter- 
ests of the shareholders may not be readily 
sacrificed at the altar of squabbles of directors 
of powerful groups for power to manage the 
company.” 
These observations, to my mind, are of no 
assistance in deciding the question involved 
in this appeal. These observations were 
made in different context. These observa- 
tions, however, indicate that where the pro- 
visions of the Indian Act and the English 
Act are alike, the decisions of the ‘English 
Courts throw good light and the reasons may 
be persuasive. It is no doubt true that the 
decisions of the English Courts do not: have 
a -binding effect and the proper course for 
this Court while considering or interpreting 
an enactment of the Indian Legislature is to 
examine the language of the Statute to as- 
certain its proper meaning uninfiuenced by 
any consideration derived from the provisions 
of the English Law upon which it may have 
been founded. Principles of construction of 
a statute are well settled. — . 


83. It is significant to note that no deci- 
sion of ‘any Court in India could be cited 
where the claim of an employeé in his capa- 
city as an employee to participate and be 
heard in a petition for winding ‘up of the 
company as a matter of right ‘has been ac- 
cepted. On the other hand, the settled legal 
position in this country so far has been that 
no employee could claim any such right. It 
is interesting to note that though in this 
country also the provisions of the Com- 
panies Act have undergone various changes 
from time to time and various enactments 
for the welfare of the workers have been 
passed from time to time, the Legislature in 
our country did not consider it proper or 
necessary to amend the provisions of the 
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Indian: Companies. Act .to confer any such 
right on the workers., 


84. I,- however, wish to make it clear that 
although an employee of a company as an 
employee of a company cannot claim to ap- 
pear and be heard in a petition for winding 
up of the company as a matter of right, yet 
in any appropriate case the Court in a wind- 
ing up proceeding may require or permit any 
employee to appear at any stage of a winding 
up proceeding and hear him, if the Court be 
of the opinion that the employee or the em- 
ployees should be heard in the interests of 
administration of justice and for proper dis- 
posal of any matter. It appears that in this 
very case, the Court at an earlier stage of 
the proceeding had, in fact, heard the em- 
ployees and redressed their just grievance. 


85. With these observations I agree with 
the order proposed by my learned brother 
Venkatramiah, J. 

Appeals allowed. 
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D. A. DESAI AND R. B. MISRA, JJ. 

Civil Appeal No. 3734 of 1982, D/- 17-11- 
1982. a, 

‘The Board of Trustees of the Port of Bom- 
bay, Appellant v. Dilipkumar Raghavendra- 
nath Nadkarni and others, Respondents. 

Constitution of India, Art. 226 — Domestic 
enquiry — Natural justice — Employer re- 
presented by legally trained officers in em- 
quiry — Request of employee to be re- 
presented by lawyer refused — There is denial 
of reasonable opportunity of hearing to em- 
ployee. (Bombay Port Trust Employees Re- 
gulations (1976), Regn. 12 (8)). 


Where in an enquiry before a domestic tri- 
bunal the delinquent officer is pitted against 
a legally trained mind, if he seeks permission 
to appear through a legal practitioner the re- 
fusal to. grant this request would amount to 
denial of a reasonable request to defend him- 
self and the essential principles of natural 
justice would be violated. . (Para 12) 

Where the request of an employee of the 
Bombay Port Trust in an enquiry against 
him, for being represented by lawyer was re- 
fused while legally trained officers were ap- 
pointed as presenting officers for the emplo- 
yer-Trust, the enquiry’ would be deemed 


* Misc. Peto. No. 705 of 1979, Dj- 4-11-1982 
(Bom). ue , 
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to. be vitiated for denying. the employee a 
reasonable opportunity of hearing especially 
when the request was not acceded to even 
after coming into force of Regn. 12 (8) 
of Bombay Port Trust Employees Re- 
gulations at a time when only one out 
of 25 witnesses to be examined on be- 
half of the employer was examined. In 
such a case, it could not be urged that after 
the Regulation 12 (8) came iato force, the re- 
quest was not renewed. That is hardly rel- 
evant. The unjustly refused request was 
already there and obligation under the regula- 
tion coupled with fair play in action de- 
manded that the employer should have suo 
motu reviewed his order refusing the request. 
(Para 14) 
One has to consider the nature of enquiry, 
who held it, where it is held and what is the 
atmosphere ? Domestic enquiry is claimed to 
be a managerial function. A man of the 
establishment dons the robe of a Judge. It 
is held in the establishment office or a part 
of it. Can it even be compared to the ad- 
judication by an impartial arbitrator or a 
Court presided over by an unbiased Judge? 
The enquiry officer combines the judge and 
prosecutor rolled into one. Witnesses are 
generally employees of the employer who 
directs an enquiry into misconduct. This is 
sufficient to raise serious apprebensions. Add 
to this uneven scales, the weight of legally 
trained minds on behalf of employer simul- 
taneously denying that opportunity to delin- 
quent employee. The weighted scales and tilt- 
ed balance can only be partly restored if the 
delinquent is given the same legal assistance as 
the employer enjoys. Justice must not only 
be done but must seem to be done is not an 
euphemism for Courts alone, it applies with 
equal vigour and rigour to all those who 
must be responsible for fair play in action. 
(Para 10) 
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Mr. Y. S. Chitale, Sx. Advocate, Mrs. S. 
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Bhandare and Mr. T. Sridharan, Advocates 
with him, for Respondents. 


JUDGMENT :— Special leave granted. 


2. We heard Mr. F. S. Nariman for the 
appellant and Dr. Y. S. Chitale for the first 
respondent. With the consent of parties we 
proceed to dispose of the appeal. 

3. A charge-sheet was drawn-up against 
the first respondent for the alleged miscon- 
duct and an Enquiry Officer was appointed 
to hold the enquiry against the first respon- 
dent. Before the enquiry opened, the first 
respondent submitted a request seeking per- 
mission to engage a legal practitioner for his 
defence. The Chairman of the appellant re- 
jected this request and simultaneously ap- 
pointed two officers, namely, Shri R. K. Shetty 
and Shri A. B. Chaudhary, Legal Adviser and 
Junior Assistant Legal Adviser respectively 
of the appellant as Presenting Officers before 
the Enquiry Officer. A copy of this letter 
was endorsed to the first respondent with a 
foot note that his request for permitting him 
to appear through a legal practitioner in the 
enquiry has been rejected by the Chairman. 
As a sequel to the rejection of his request, 
the first respondent out of compelling neces- 
sity submitted a request that Shri V. V. Nad- 
karni be permitted to appear in his defence 
which appears to have been granted. The 
enquiry opened on April 13, 1976. On 
May 8, 1976 Bombay Port Trust Employees’ 
Regulations 1976 came into force. Regula- 
tion 12 (8) reads as under: 


“12 (8): The employee may take the as- 
sistance of any other employee or, if the em- 
ployee is a Class IM or a Class IV employee, 
of an “Office Bearer” as defined in Clause (d) 
of Section 2 of the Trade Unions Act, 1926 
(16 of 1926) of the union to which he be- 
longs, to present the case on his behalf, but 
may not engage a legal practitioner for the 
purpose unless the said Presenting Officer ap- 
pointed by the disciplinary authority is a 
legal practitioner, or, the disciplinary auth- 
ority, having regard to the circumstances of 
the case, so permits.” 


4, It may be mentioned that the date on 
which the aforementioned regulation came 
into force, the second out of 25 witnesses 
for the employer was in the witness box. It 
may as well be mentioned that even after the 
Regulation 12 (8) came into force, neither 
the Enquiry Officer nor the Chairman of the 
appellant thought fit to review the earlier de- 
cision so as to enable the first respondent to 
appear through a legal practitioner. At the 
end of the enquiry, the first respondent was 
dismissed from. service, 
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5. The first respondent challenged the 
legality and validity of the order of dismissal 
in Misc. Petition No. 705 of 1979 in the 
High Court of Judicature at Bombay. A 


learned single Judge of the High Court by | 


his judgment and order dated September 13, 
{982 quashed and set aside the order of dis- 
missal, inter alia, holding that while appoint- 
ing two Presenting Officers both legally train- 
ed, the Chairman of the appellant failed to 
afford a reasonable opportunity to the first 
respondent to defend himself by refusing him 
permission to appear through a legal practi- 
tioner and the principles of natural justice 
are violated. An appeal being O. O. C. J. 
594 of 1982 by the appellant was dismissed 
in limine by a Division Bench of that High 
Court. Hence this appeal by Special leave. 

6. We were not inclined to grant leave to 
appeal in this case, but as we want to clear 
a legal misconception we thought fit to hear 
learned counsel on either side and to dispose 
of this appeal by a short judgment. 

7. The narrow question which we propose 
to examine in this appeal is whether where 
in a disciplinary enquiry a domestic tribunal, 
the employer complaining misconduct appoints 
legally trained person as Presenting-cum- 
Prosecuting Officer the denial or refusal 
of a request by the delinquent employee 
seeking permission to engage a legal practi- 
tioner to defend him at the enquiry, 
would constitute such denial of reason- 
able opportunity to defend oneself and 
thus violate one of the essential principles of 
natural justice which would vitiate the en- 
quiry ? 

8. The time honoured and traditional ap- 
proach is that a domestic enquiry is a 
managerial function and that it is best left to 
management without the intervention of per- 
sons belonging to legal profession. Whis ap- 
proach was grounded on the view that a 
domestic tribunal holding an enquiry without 
being unduly influenced by strict rules of evi- 
dence and the procedural juggernaut should 
hear the delinquent employee in person and 
in such an informal enquiry, the delinquent 
officer would be able to defend himself. 
The essential assumption underlying this 
belief is questionable but it held the field 
for some time and there are decisions of this 
Court in Brooke Bond India (Pvt) Ltd. v. 
S. Subba Raman, (1961) 2 Lab LJ 417 and 
Dunlop Rubber Co. v. Workmen, (1965) 2 
SCR 139:(AIR 1965 SC 1392) in which it 
has been held that in a disciplinary en- 
quiry before a domestic tribunal a person 
accused of misconduct has to conduct his 
own case and therefore as a corollary it can- 
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not be said that m such an enquiry against a 
workman natural justice demands that he 
ought to be represented by a representative 
of his Union much less 2 member of the legal 
profession. While buttressing this approach, 
an observation was made that unless rules 
prescribed for holding the enquiry do not 
make an enabling provision that the workman 
charged with misconduct is entitled to be re- 
presented by a legal practitioner, the Enquiry 
Officer and/or the employer would be per- 
fectly justified in rejecting such a request as 
it would vitiate the informal atmosphere of a 
domestic tribunal. A strikingly different view 
was sounded by Lord Denning in Pett v. 
Greyhound Racing Association Ltd., (1968) 
2 All ER 545, wherein the concerned auth- 
ority directed an enquiry to be held into the 
withdrawal of a trainer’s dog from a race at 
a stadium licensed by the National Grey- 
hound Racing Club. The rules of the Club 
did not prescribe the procedure to be follow- 
ed in such an enquiry, and there was nega- 
tive provision excluding a legal practitioner 
from such an enquiry. The procedure for 
enquiry was the routine one of examination 
and cross-examination of the witnesses. The 
licensee charged with misconduct sought per- 
mission to be represented by counsel and 
Solicitor at the enquiry, which request was 
turned down. by track stewards. When the 
matter reached the Court of Appeal, Lord 
Denning observed as under: 


“I should have thought, therefore, that 
when a man’s reputation or livelihood is at 
Stake, he not only has a right to speak by his 
own mouth. He has also a right to speak 
by counsel or solicitor.” 


The trend therefore is in the direction of per- 
mitting a person who is likely to suffer seri- 
ous civil or pecuniary consequences as a rS 
sult of an enquiry, to enable him to defend 
himself adequately, he may be permitted to 
be represented by a legal practitioner. But 
we want to be yery clear that we do not want 
fo go that far in this case because it is not 
necessary for us to do so. The all important 
question: where as a sequel to an adverse 
verdict in a domestic enquiry serious civil 
and pecuniary consequences are likely to 
ensue, in order to enable the person so likely 
to suffer such consequences with a view to 
giving him a reasonable opportunity to de- 
fend himself, on his request, should be per- 
mitted to appear through a legal practitioner, 
fs kept open. 


5. We concerned ourselves in this case 
with a narrow question whether where in 
zuch a disciplinary enquiry by a domestic tri- 
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bunal, the employer appoints Presenting-cum- 
Prosecuting Officer to represent the employer 
by persons who are legally trained, the delin- 
quent employee, if he seeks permission to 
appear and defend himself by a legal practi- 
tioner, a denial of such a request would 
vitiate the enquiry on the ground that the 
delinguent employee had not been afforded a 
reasonable opportunity to defend himself, 
thereby vitiating one of the essential princi- 
pies of natural justice. 


#0. Even in a domestic enquiry there can 
be very serious charges and adverse verdict 
may completely destroy the future of the de- 
imguent employee. The adverse verdict may 
so stigmatize him that his future would be 
bleak and his reputation and livelihood would 
be at stake. Such an enquiry is generally 
treated as a managerial function and the Enr 
quiry Officer is more often a man of the 
establishment. Ordinarily he combines the 
role of a Presenting-cum-Prosecuting Officer 
and an Enquiry Officer a Judge and a pro- 
seeutor rolled into one. In the past it could 
be said that there was an informal atmosphere 
before such a domestic tribunal and that 
strict rules of evidence and pitfalls of proce- 
dcral Jaw did not hamstring the enquiry by 
such a domestic tribunal. We have moved 
far away from this stage. The situation is 
where the employer has on his payrolls 
labour officers, legal advisers — lawyers in 
the garb of employees and they are appoint- 
ed Presenting-cum-Prosecuting Officers and 
the delinquent employee pitted against such 
legally trained personnel has to defend him- 
self. Now if the rules prescribed for such an 
enquiry did not place embargo on the right 
of the delinquent employee to be represented 
by a legal practitioner, the matter would be 
in the discretion of the Enquiry Officer whe- 
ther looking to the nature of charges, the 
fype of evidence and complex or simple 
issues that may arise in the course of enquiry, 
the delinquent employee in order to afford a 
reasonable opportunity to defend himself 
should be permitted to appear through a legal 
practitioner. Why do we say so? Let us 
recall the nature of enquiry, who held it, 
where it is held and what is the atmosphere? 
Domestic enquiry is claimed to be a manage- 
rial function. A man of the establishment 
dons the robe of a Judge. H is held in the 
establishment office or a part of it. Can it 
even be compared to the adjudication by an 
irapartial arbitrator or a Court presided over 
by an unbiased judge? ‘The enquiry officer 
combines the judge and prosecutor’ rolled 
mig one. Witnesses are generally employees 
of she employer who directs an enquiry into 
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misconduct. This is sufficient to raise serious 

japprehensions. . Add to this uneven scales, 
the weight of legally trained minds on behalf 
of employer simultaneously denying that op- 
portunity to delinquent employee. The weight- 
ed scales and tilted balance can only be 
partly restored if the delinquent is given the 
same legal assistance as the employer enjoys. 
Justice must not only be done but must seem 
to be done is not an euphemism for Courts 
alone, it applies with equal vigour and rigour 
to all those who must be responsible for fair 
play in action. And a quasi-judicial tribunal 
cannot view the matter with equanimity on 
inequality of representation. This Court in 
M. H. Hoskot v. State of Maharashtra, (1978) 
3 SCC 544: (AIR 1978 SC 1548) clearly 
ruled-that in criminal trial where prosecution 
îs in the hands of public prosecutor, accused, 
for adequate representation, must have legal 
aid at State cost. This will apply mutatis 
mutandis to the present situation. 


‘We are faced with the situation where when 
the enquiry commenced, the rules neither 
provided for permitting the delinquent em- 
ployee to be represented by an advocate nor 
an embargo was placed on such appearance. 
The rules were silent on this. point. But the 
Chairman of the appellant while rejecting the 
request of the first respondent seeking per- 
mission to appear through a legal practitioner 
simultaneously appointed M/s. R. K. Shetty 
and A. B. Chaudhary, Legal Adviser and 
Junior Assistant Legal Adviser respectively, 
in the employment of the appellant as Pre- 
senting-cum-Prosecuting Officers. What does 
this signify? -The normal inference is that 
according to the Chairman of the appellant 
the issues that would arise in the enquiry were 
such complex issues involving intricate legal 
propositions that the Enquiry Officer would 
need the assistance of Presenting-cum-Pro- 
secuting Officers. And look at the array of 
law Officers of the appellant appointed for 
this purpose. Now examine the approach of 
the Chairman: While he directed two of his 
jaw officers to conduct the enquiry as pro- 
secutors, he simultaneously proceeds to deny 
such legal representation to the delinquent 
employee, when he declined the permission 
to the first respondent to appear through a 
fegal practitioner. Does this disclose a fair 
attitude or fair play in action? Can one 
imagine how the scales were weighted and 


thereby tilted in favour of the prosecuting. 


officer. In this enquiry the employer would 
be represented by two legally trained minds 
at the cost of the Port. Trust while the first 
respondent was asked either to fend for him- 
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self in person or have the assistance of an- 
other employee such as Nadkarni who is not 
shown to be a legally trained person but the 
delinquent employee cannot engage legal 
practitioner at his cost. Can this ensure a 
fair enquiry? The answer is not far to seek. 
Apart from any legal proposition or formula- 
tion we would. consider this approach as 
utterly unfair and unjust. More so in ab- 
sence of rules, the Chairman of the appel- 
lant was not precluded from granting a re- 
quest because the rules did not enact an in- 
hibition. Therefore, apart from general pro- 
positions, in the facts of this case, this en- 
quiry would be a one sided enquiry weighted 
against the delinquent Officer and would re- 
sult in denial of reasonable opportunity to 
defend himself. He was pitted against the 
two legally trained minds and one has to 
just view the situation where a person not 
admitted to the benefits of niceties of law is 
pitted against two legally trained minds and 
then asked to fend for himself. In such a 
situation, it does not require a long argument 
to convince that the delinquent employee was 
denied a reasonable opportunity to defend 
himself and the conclusion arrived at would 
be in violation of one of the essential princi- 
ples of natural justice, namely, that a person 
against whom enquiry is held must be afford- 


oe reasonable opportunity to defend him- 
self. . 


— 


12. Are we charting a new course? The 
answer is obviously in the negative. In C.L. 
Subramaniam v. Collector of Customs, 
Cochin, (1972) 3 SCR 485 : (AIR 1972 SC 
2178) a Government employee requested the 
Enquiry Officer to permit him to appear 
through a legal practitioner and even though 
a trained public prosecutor was appointed as 
Presenting Officer, this request was turned 
down. When the ‘matter reached this Court, 
it was held that the enquiry was in breach 
of the principles of natural justice. The 
order of the domestic tribunal was sought to 
be sustained on the submission that sub- 
rule (5) of Rule 15 of the Central Civil Ser- 
vices (Classification, Control and Appeal) 
Rules, 1957 lays that “..... The Government 
servant may present his case with the assist- 
ance of any Government servant approved 
by the Disciplinary Authority but may not 
engage a legal practitioner for the purpose 
unless the person nominated by the Discipli- 
nary Authority as aforesaid is a legal practi- 
tioner or unless the Disciplinary Authority, 
having regard to the circumstances of the 
case, so permits.” The submission was that 
it is a matter within the discretion of the En- 
quiry Officer whether to grant permission 
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and more so because the relevant rule fetters 
the claim to appear through a legal practi- 
tioner. Negativing this contention, this 
Court held that the fact that the case 
against the appellant was being handled 
by a trained prosecutor was by itself 
a good ground for allowing the appellant to 
engage a legal practitioner to defend him 
lest the scales should be weighted against 
him. This conclusion was recorded after .re- 
ference to the earlier decisions in Brooke 
Bond India (Pvt.) Ltd. v. S. Subba Ramman, 
(1961) 2 Lab LY 417 and Dunlop Rubber Co. 
v. Workmen (AIR 1965 SC 1392). Reference 
was made to Pett’s case (1968) 2 All ER 545, 
referred to earlier, but it is observed that 
this case has not commended itself to this 
Court, The earlier cases of this Court were 
distinguished. In our view we have reached 
a stage in our onward march to fairplay in 
action that where in an enquiry before a 
domestic tribunal the delinquent officer is 
pitted against a legally trained mind, if he 
seeks permission to appear through a legal 
practitioner the refusal to grant this request 
would amount to denial of a reasonable re- 
quest to defend himself and the essential 
principles of natural justice would be violated, 
This view has been taken by a learned single 
Judge and while dismissing the appeal in 
limine approved by the Division Bench of 
the High Court commends to us. Therefore, 
this appeal is liable to be dismissed, 


13. We would reach the same conclusion 
for a different reason altogether. The first 
respondent while submitting a reply to the 
charge-sheet dated 14th April, 1975 request- 
ed the Chairman of the appellant to permit 
‘him assistance of an advocate at the enquiry. 
This request was refused and the decision 
was conveyed by the Dock Manager as per 
his letter dated March 1975. The enquiry 
opened on April 13, 1976. By May 8, 1976 
evidence of only one out of 25 witnesses of 
the employer was offered and the second wit- 
ness was under examination. Oh that date 
-Bombay Port Trust Employees (Regulation) 
1976 admittedly came into force. The rel- 
evant Regulation 12 (8) is extracted herein- 
before. The latter portion of the regulation 
practically borrows the language of suba 
rule (5) of Rule 15 referred to hereinbefore, 
in that it provides that the delinquent officer 
may not engage a legal practitioner for the 
purpose unless the Presenting Officer appoint. 
ed by the Disciplinary Authority 'is the legal 
practitioner or the Disciplinary Authority 
haying regard to the circumstances of the 
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case so permits. Now the first respondent 
had already submitted his request for appear- 
ing through a legal practitioner at the enquiry. , 
This eminently just request was turned down 
on untenable grounds, and to make matters 
worse for the delinquent employees two law 
Officers of the appellant were appointed Pre- ' 
senting-cum-Prosecuting Officers. Assuming 
that in the absence of rules the Chairman ~ 
has a discretion which was required to be 
exercised wisely yet taking shelter behind 
legal facade it was exercised against the first 
respondent because he was not under any 
statutory obligation to grant this request, 
However, when Reguation 12 (8) came into 
force, the situation materially altered and the 
large number of witnesses almost all except 
one were examined after the Regulation came 
into force and which made it obligatory to 
grant the request of the first respondent be- 
cause the regulation provided granting of 
permission to appear and defend by a legal 
practitioner once the department was re- 
presented by legally trained minds. A very 
feeble submission was made by Mr. Nariman 
that after the Regulation 12 (8) came into 
force, the request was not renewed. In our 
opinion, that is hardly relevant. The unjustly 
refused request was already there and obliga- 
tion under the regulation coupled with fair- 
play in action demanded that the employer 
should have suo motu reviewed his order re- 
fusing the request, In fact one can go so 
far as to say that the Enquiry Officer in 
order to be fair and just, whenever he finds 
the employer appointing legally trained per- 
sons as Presenting-cum-Prosecuting Officers 
must enquire from the delinquent employee 
before commencement of enquiry whether he 
would like to take assistance of a legal practi- 
tioner. The option then is with the delin- 
quent employee. In this connection, we 
would like to refer to a weighty observation 
on this point where despite constitutional in- 
hibition this Court conceded such a right. In 
A. K. Roy v. Union of India, (1982) 1 SCC 
271 at p. 335 (para 93) : (AIR 1982 SC 710 
at p. 747 para 93), the learned Chief Justice 
while rejecting the contention that a detenu 
should be entitled to appear through a legal 
adviser before the Advisory Board observed 
that Article 22 (3) (b) makes it clear that a 
legal practitioner should not be permitted to 
appear before an Advisory Board for any 
party. While noting this constitutional 
mandate, the learned Chief Justice proceeded 
to examine, what would be the effect if the 
department is represented before the Advi- 


sory Board by a legally trained person, It 
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was held that in such a situation despite the 
inhibition of Article 22 (3) (b) the fair pro- 
cedure as contemplated by Article 21 requires 
that a detenu be permitted to appear by a 
jegal practitioner. Thus spoke the learned 
Chief Justice : 


“We must therefore make it clear that if 
the Detaining Authority or the Government 
takes the aid of a legal practitioner ora legal 
adviser before the Advisory Board, the de- 
tenu must be allowed the facility of appear- 
ing before the Board through a legal practi- 
tioner. We are informed that officers of the 
Government in the concerned departments 
often appear before the Board and assist it 
with a view to justifying the detention 
orders. If that be so, we must clarify that 
the Roards should not permit the authorities 
to do indirectly what they cannot do directly; 
and no one should be enabled to take shelter 
behind the excuse that such Officers are not 
“legal practitioners” or “legal Advisers.” 


And this view was taken’ as flowing from 
Article 21 which mandates that no one shall 
be deprived of his life or liberty except in 
accordance with the procedure prescribed by 
law. The expression ‘life? does not merely 
connote animal existence or a continued 
drudgery through life. The expression ‘life’ 
has a much wider meaning. Where there- 
fore the outcome of a departmental enquiry 
is likely to adversely affect reputation or live- 
lihood of a person, some of the finer graces 
of human civilisation which make life worth 
living would be jeopardised and the same 
can be put in jeopardy only by law which 
inheres fair procedures, In this context one 
can recall the famous words of Chapter II 
of Bhagwad Gita: 


Sambhavitasya Chakeertir Marnad atirichyate 

14. Therefore in this case, there can be 
no doubt that for the additional reason that 
after the Regn. 12(8) came into force, the 
first respondent should have been given a 
reasonable opportunity to appear through 
legal practitioner and failure on their part 
had vitiated the enquiry. For these reasons, 
this appeal fails and is dismissed with costs 
quantified at Rs. 2,000/-. 

15. Now, we may note the consequence 
of this decision. As the decision reached by 
the domestic tribunal is held tu be vitiated on 
the ground that the enquiry was held in 
violation of the principles of natural justice 
on the ground that the first respondent was 
not afforded.as a reasonable opportunity to 
defend himself, the High Court was justified 
in quashing the order of dismissal. The 
sequel to our order would certainly mean that 
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it would be open to the appellant to con- 
tinue the enquiry. But it must be expedited. 
We therefore directed that while continuing 
the enquiry, it will be open to the appellant 
to treat the examination-in-chief of each 
witness already recorded during the enquiry 
as proper but all witnesses examined at the 
enquiry will have to be offered to the first 
respondent for cross-examination and the 
respondent would be entitled to appear 
through a lawyer of his choice and even ex- 
amine witnesses and participate in the en- 
quiry. The earlier cross-examination may ` 
also be retained as part of the record, Both 
Sides would be entitled to adduce fresh evi- 
dence both documentary and oral, if consid- 
ered necessary. The first respondent would 
be entitled to call upon the appellant to pro- 
duce any document which he desires for 
effective adjudication subject to the decision 
of the Enquiry Officer about its relevance 
and necessity for efficient and just disposal 
of the enquiry. As the order of dismissal is 
being set aside and the enquiry is being con- 
tinued, the order suspending the first respon- 
dent from service pending enquiry would be 
revived and the appellant should pay sub- 
sistance allowance throughout this period and 
till the end of the enquiry which would be 
continued hereafter after taking credit of 
whatever payments that had been made since 
the suspension order and till today. The 
payment herein, directed should be made 
within a month from today. : 


Appeal dismissed, 
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V. D. TULZAPURKAR AND 
R. S. PATHAK, JJ. 
C. M. Ps. Nos. 15796, 16018, 15798 of 1979 


and 7542, 8189 and 8190 of 1980 in Civil 
Appeal No. 2376 of 1969, D/- 25-11-1982. 


Madhusudan Das, Appellant y. Smt. Nara- 
yani Bai and others, Respondents, 


(A) Civil P. C. (5 of 1908), S. 107 — Ap- 
preciation of evidence — Jurisdiction of ap- 
pellate Court — Nature and extent of — 
Findings of trial Court — Reversal by High | 
Court — Interference by Supreme Court in 
appeal under Article 133 (1) (a) of Constitu- 
tion. F. A. No. 82 of 1961, D/- 30-9-1963 
(Madh Pra), Reversed. ((i) Constitution of 


* F. A. No. 82 of 1961, D/- 30-9-1963 (Madh 
Pra). 
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India, Article 133 (1) (a); (i) Evidence Act 
(1 of 1872), Section 3). 


In an appeal against a trial Court decree, 


‘when the appellate Court considers an issue 


turning on oral evidence it must bear in mind 
that it does not enjoy the advantage which 
the trial Court had in having the witnesses 
before it and of observing the manner In 
which they gave their testimony. When there 
is a conflict of oral evidence on any matter 
in issue and its resolution turns upon the 
credibility of the witnesses, the general rule 
is that the appellate Court should permit the 
findings of fact rendered by the trial Court 
to prevail unless it clearly appears that some 
special feature about the evidence of a parti- 
cular witness has escaped the notice of the 
trial Court or there is a sufficient balance of 
improbability to displace ifs opinion as to 
where the credibility lies. AIR 1929 PC 15; 
1947 AC 484; AIR 1949 PC 32 and AIR 
1951 SC 120, Foll; F. A. No. 82 of 1961, 
Dj- 30-9-1963 (Madh Pra), Reversed. 

(Para 8) 


In appeal under Article 133 (1) (a) of Con- 
stitution this approach should be placed by 
the Supreme Court in the forefront in con- 
sidering whether the High Court proceeded 
correctly in the evaluation of the evidence 
before it when deciding to reverse the find- 
Ings of the trial Court. The principle is one 
of practice and governs the weight to be 
given to a finding of fact by the trial Court. 


` There is, of course, no doubt that as a matter 


a 


of law if the appraisal of the evidence by the 
trial Court suffers from a material irregularity 
or-is based on inadmissible evidence or on a 
misreading of the evidence or on conjectures 
and surmises the appellate Court is entitled 
to interfere with the finding of fact. AIR 
1959 SC 597, Foll. (Para 8) 


(8) Evidence Act (1 of 1872), Section 3—' 
Partisan witness — Mere relationship is no 
ground for rejection of evidence. F. A. 82 of 
1961, D/- 30-9-1963 (MP), Reversed. 


When a witness holds a position of relation- 
ship favouring the party producing him or of 
possible prejudice against the contesting 
party, it is incumbent on the Court to exer- 
cise appropriate caution when appraising his 
evidence and to examine its probative value 
with reference to the entire mosaic of facts 
appearing from the record. It is not open to 
the Court to reject the evidence without any- 
thing more on the mere ground of relation- 
ship or favour or possible prejudice, F. A. 
No. 82 of 1961, D/- 30-9-1963 (Madh Pra), 
Reversed. (Para 18) 
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(C) Evidence Act (1 of 1872}, S. 101 — 
Adoption — Onus of proof — Nature and ex: 
tent of. F. A. No. 82 of 1961, Dj- 30-9-1963 
(Madh Pra), Reversed. (Hindu Law — Adop- 
tion). f 

A person who seeks to displace the natural 
succession to property by alleging an adop- 
tion must discharge the burden that lies upon 
him by proof of the factum of adoption 
and its validity. The evidence in proof of 
the adoption should be free from all suspi- 
cion of fraud and so consistent and probable 
as to give no occasion for doubting its truth. 
Nonetheless the fact of adoption must be 
proved in the same way as any other fact. 
AIR 1964 SC 136 and AIR 1959 SC 504, 
Foll; F. A. No. 82 of 1961, DJ- 30-9-1963 
(Madh Pra), Reversed, * (Para 19) 

(D) Hindu Law — Adoption — Essential 
requisite of — Ceremony of “datta homan”, 
when not necessary — F. A. No. 82 of 1961, 
D/- 30-9-1963 (Madh Pra), Reversed. (Hindu 
Adoptions and Maintenance Act (78 of 1956), 
S. 6). 


For a valid adoption, the physical act of 
giving and taking is an essential requisite, a 
ceremony imperative in all adoptions, what- 
ever the caste. And this requisite is satisfied 
in its essence only by the actual delivery and 
acceptance of the boy, even though there 
exists an expression of consent or an- execut- 
ed deed of adoption. In some cases, to com- 
plete the adoption a “datta homam” has been 
considered necessary, but in the case of the 
twice-born classes no such ceremony is need- 
ed if the adopted boy belongs to the same 
gotra as the adoptive father. (1880) 7 Ind 
App 250; AIR 1961 SC 1378 and AIR 1915 
PC 7, Foll.; F. A. No. 82 of 1961, D/- 30-9- 


1963 (Madh Pra), Reversed. (Para 20) 
Cases Referred: Chronological Parag 
AIR 1980 SC 1173 31 
AIR 1968 SC 1018 31 
AIR 1964 SC 136 19, 31 


AIR 1961 SC 1378 : (1962) 1 SCR 477 20 
AIR 1959 SC 504 : (1959) Supp 1 SCR 698 
19 


AIR 1959 SC 597 : (1959) Supp 1 SCR 979 
8 


AIR 1951 SC 120 : 1950 SCR 781 8 
AIR 1949 PC 32 8 
1947 AC 484 : (1947) 1 All ER 582 : 176 

LT 498 Watt v. Thomas 8 
AIR 1931 PC 154 : 58 Ind App 220 31 


AIR 1929 PC 15 8 


AIR 1916 PC 104 : 43 Ind App 151 31 
AIR 1915 PC 7 : 42 Ind App 135 20 
(1880) 7 Ind App 250 : ILR 6 Cal 381 20 
(1835) 5 WR 109 (PC) 21 
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Mr. B. D. Bal, Sr. Advocate, M/s. Rame- 
shwar Nath and N. Nagarathnam, Advocates 
with him, for Appellant; Mr. S. B. Bhasme, 
Sr. Advocate, Mr. S. S. Khanduja, Advocate 
with him (for Nos. 1 (a) to 1 (c)); Mr. S.S. 
Khanduja, Advocate (for No. 1 (d)) and Mr. 
M. N. Phadke, Sr. Advocate, M/s. M. M. 
Sapre and J. S. Sinha, Advocates with him 
(for Nos. 3 to 9 and 11), for Respondents. 


R. S. PATHAK, J.:— This is a plaintiffs 
appeal on a certificate granted under sub- 
clause (a) of Clause (1) of Article 133 of the 
Constitution by the High Court of Madhya 
Pradesh, 

2. The appellant, who belongs to a pro- 
minent family of Jabalpur, instituted a suit, 
out of which the present appeal arises, for 
partition and separate possession and for 
rendition of accounts. The properties in suit 
comprise most of the estate falling to the 
share of one Seth Jagannathdas on a family 
partition of October 19, 1939. 

3. The genealagy of the family may be 
set forth: 

(For Genealogy Table see below) 
Jagannathdas and his wife Premwati had no 
children. Premwati suffered from tuber- 
culosis for several years and died on Sept. 24, 
1951. After her death Jagannathdas created 
a trust by a registered deed dated March 17, 
1952 called the Seth Mannoolal Jagannathdas 
Hospital. Trust in respect of most of his 
estate. He reserved the right to revoke the 
trust, but subsequently by a further docu- 
ment dated July 14, 1952 he relinguished that 
right. Ever since the inception of the trust 
the trustees have remained in possession of 
the estate, 

4. The appellant filed the present suit on 
Sept. 24, 1957 against Jagannathdas and the 
other trustees claiming tbat he had been 
adopted by Jagannathdas and Premwati as 
their son on Sept. 24, 1951, that the trust 
was void and that he was entitled to half the 
estate. Jagannathdas died on Oct. 7, 1957 
during the pendency of the suit, and in con- 
sequence the appellant claimed a 3/4th share 

(Contd. on Col. 2) 
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of the estate, with the remaining 1/4th being 
conceded to Narayanibai the mother of 
Jagannathdas. ` 

5. Tbe suit was decreed by the trial Court 
on Sept. 27,1961 and a preliminary decree 
was passed declaring the appellant entitled to 
the share claimed by him and to partition and 
separate possession of the properties. The 
trust was declared invalid and the trustees, 
in consequence, were declared trespassers 
and liable to render accounts to the appel- 
lant. 


_6. An appeal by the trustees was allowed 
by the High Court by its judgment and de- 
cree dated Sept. 30, 1967 and the suit has 
been dismissed. 


7. Several issues were tried by the trial 
Court and considered on appeal by the High 
Court, but the most crucial and decisive 
issue, and which constitutes the core of the 
controversy between the parties, is whether 
the appellant can be said to be adopted son 
of Jagannathdas. The trial Court found that 
the appeliant was in fact adopted by Jagan- 
nathdas and Premwati on Sept. 24, 1951 and 
that the adoption was valid. The High Court 
has reversed the finding, taking a different 
view altogether of the evidence on the re- 
cord. 


8. The question whether the appellant 
was in fact adopted by Jagannathdas and 
Premwati has been determined essentially on 
the basis of oral testimony, and reference has 
been made to a few documents only in sup- 
plementation of the oral evidence. At this 
stage, it would be right to refer to the gene- 
ral principle that, in an appeal against a 
trial Court decree, when the appellate Court 
considers an issue turning on oral evidence 
it must bear in mind that it does not enjoy 
the advantage which the trial Court had in 


-having the witnesses before it and of ob- 


serving the manner in which they gave their 
testimony. When there is a conflict of oral 
evidence on any matter in issue and its re- 
solution turns upon the credibility of the wit 
nesses, the general rule is that the appellate 
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Court should permit the findings of fact ren- 
dered by the trial Court to prevail unless it 
clearly appears that some special feature 
about the evidence of a particular witness 
has escaped the notice of the trial Court or 
there is a sufficient balance of improbability 
to displace its opinion as to where the credi- 
bility lies. In this connection, reference may 
usefully be made to W. C. Macdonald v. 
Fred Latimer, AIR 1929 PC 15, 18 where 
the Privy Council laid down that when there 
is a direct conflict between ihe oral evidence 
of the parties, and there is no documentary 
evidence that clearly affirms one view or 
contradicts the other, and there is no suffi- 
cient balance of improbability to displace the 
trial Court’s findings as to the truth of the 
oral evidence, the appellate Court can inter- 
fere only on very clear proof of mistake by 
the trial Court. In Watt v. Thomas, 1947 
AC 484, 486 it was observed: “... ... ... it 
is a cogent circumstance that a Judge of first 
instance, when estimating the value of verbal 
testimony, has the advantage (which is denied 
to Courts of appeal) of having the witnesses 
before him and observing the manner in 
which their evidence is given”. This was ad- 
verted to with approval by the Privy Council 
in Sara Veeraswami v. Talluri Narayya (de- 
ceased), AIR 1949 PC 32 and found favour 
with this Court in Sarju Parshad v. Raja 
Jwaleshwari Pratap Narain Singh, 1950 SCR 
781, 783 : (AIR 1951 SC 120 at p. 121). 
It seems to us that this approach should be 
placed in the forefront in considering whether 
the High Court procceded correctly in the 
evaluation of the evidence before it when de- 
ciding to reverse the findings of the trial 
court. The principle is one of practice and 
governs the weight to be given to a finding of 
fact by the trial court. There is, of course, 
no doubt that as a matter of law if the ap- 
praisal of the evidence by the trial court 
suffers from a material irregularity or is based 
on inadmissible evidence or on a misreading 
of the evidence or on conjectures and surmises 
the appellate court is entitled to interfere with 
the finding of fact. Our attention has been 
drawn by the respondents to The Asiatic 
Steam Navigation Co. Ltd, v. Sub-Lt. 
Arbinda Chakravarti, (1959) Supp 1 SCR 979: 
(AIR 1959 SC 597) but nothing said therein 
detracts, in our opinion, from the validity of 
the proposition enunciated here. 





9. The judgment of the trial court shows 
that it analysed the testimony of each material 
witness and in reaching its conclusions on the 
issues of fact it relied in some instances upon 
its own appraisal of the manner in which the 
witnesses present before it rendered their 
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testimony and: weighed with great care the 
probative value of the evidence in the con- 
text of established fact and probability. On 
the central issue whether the appellant had 
been adopted by Jagannathdas and Premwati 
it commenced logically with an examination 
of the circumstances in which an adoption 
could be envisaged. Jagannathdas and Prem- 
wati were without issue. The wife was 
suffering from tuberculosis for about eight to 
ten years without any possibility of improve- 
ment and her health was fast deteriorating. 
There was -no hope that she would bear a 
child. Jagannathdas admittedly belonged to 
an old respected family steeped in tradition 
and orthodox belief. He was the owner of 
considerable property. It was natural that 
Jagannathdas and Premwati should conceive 
the need for adopting a sòn. Jagannathdas 
was, on the evidence, a sickly man of weak 
mind and of weak will and of little education, 
and in the administration of his affairs 
Mankuarbai, his father’s sister, and Narsingh- 
das, his uncle’s son, played a prominent role. 
Premwati was aware of her husband’s limita- 
tions and handicaps and quite understandably 
was anxious that a son should be adopted. 
The husband and wife were devoted to each 
other, and all the circumstances point to the 
conclusion thatif Premwati desired the adop- 
tion of a son Jagannathdas would readily go 
along with the idea. He would willingly 
agree to whatever she wanted. There is evi- 
dence that Mankuarbai, who lived with 
Jagannathdas, knew of Premwati’s desire to 
adopt a son. The desire to adopt a son was 
known to others also, and they included 
Narsinghdas. For it was first decided to con- 
sider the adoption of his son Gopaldas. There 
is clear evidence that the child spent six 
months to a year in the house-of Jagannath- 
das, spending the day with Premwati and 
sleeping during the night with Mankuarbai. 
For .some reason, however, it was decided 
not to adopt him. There is a suggestion in 
the evidence that his horoscope indicated an 
early death, but the trial Court has not relied 
on this. The desire to adopt a son continued 
and it was in the circumstances only natural 
to consider one of the sons of Seth Jamnadas, 
the only other brother of the father of Jagan- 
nathdas. The appellant, Madhusudandas, was 
then a boy studying in college and the choice 
alighted on him. The trial Court relied on 
the evidence of, among others, Narayanibai, 
mother of Jagannathdas, in reaching this con- 
clusion. Jt has also referred to material 
clearly showing that when Premwati went to 
Panchmarhi in the summer of 1951 and stay~ 
ed there for about two months with Narayani» 
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bai it was decided to send for Madhusudan- 
das and have him stay with them for some 
time in order to determine whether, by his 
deportment and behaviour and the manner 
of his living, he was a suitable boy for adop- 
tion. The trial Court found that the appel- 
lant did go to Panchmarhi and stayed with 
Premwati for some days. The trial Court 
has also analysed the testimony of witnesses 
deposing to the contrary, and has given good 
reason for discarding that testimony. It in- 


clined to the view that the appellant had 
found favour with Jagannathdas and Prem- - 


wati and that they decided to adopt him. 


10. The next question considered by the 
trial Court was whether the appellant was in 
fact adopted on September 24, 1951. Con- 
siderable evidence was led on both sides to 
show the physical and mental condition of 
Premwati on that day, it being the case of 
the appellant that she was in fit condition to 
effect the adoption while the case of the con- 
testing respondents was that her condition 
was so serious that it forbade any such pos- 
sibility. There is no doubt that her condi- 
tion was not good, having suffered deteriora- 
tion during the preceding four days. The ap- 
pellant produced a number of witnesses to 
prove that as she had grown very weak she 
requested that the adoption should take place 
that very day and that she was able to parti- 
cipate in the ceremony of adoption. The 
contesting respondents onthe other hand, led 
evidence toshow thatshe had slipped into a 
“cyanosed state” and was totally incapable 
of any physical and mental activity. The 
trial Court devoted detailed attention to the 
issue and carefully sifted the evidence ad- 
duced in support of the allegation that Prem- 
wati was. unable to speak and “completely 
cyanosed” on September 24, 1951, and after 
weighing it in the light of uncontrovertible 
or admitted fact it.found the allegation un- 
true. In the first place, it observed that the 
written statement fled by Narsinghdas did 
not describe her specifically as being 
“cyanosed”, It found that the evidence of 
Dr. Choubey, who deposed that Premwati 
was unable to respond, could not be believed, 
nor was it possible to rely on the nurse 
Rechel, whose name was not mentioned in 
the original list of fifty-six witnesses filed by 
Narsinghdas, and who stated that she had 
been told by Dr. Choubey that Premwati was 
in an unconscious state. The entire case set 
up in evidence was completely demolished 
by the undisputed fact that Premwati had in- 
deed signed the adoption deed on September 
24, 1951. Much capital was made by the 
contesting respondents of the fact that the 
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appellant had not examined Gopinath Vaidya 
to establish the condition to Premwati’s 
health and the fact of adoption on Septem- 
ber 24, 1951, but the trial Court, in the 
course of its judgment, has referred in some 
detail to the appellant’s efforts to have the 
evidence of that witness recorded. At the 
appellant’s instance a commission had been 
issued at Hathras for the examination of 
Ramsarandas and Gopinath Vaidya. On 
June 22, 1960 both witnesses were present 
before the Commissioner at Hathras, but the 
Commissioner took an unexpectedly long 
time in examining Ramsarandas on that day, 
and on the next day, to which he had de- 
ferred the examination of Gopinath Vaidya, 
he left town suddenly to see his sick son, 
The appellant, the trial Court pointed ont, 
sought to examine the witness on a subse- 
quent date in Court at Jabalpur, but the wit- 
ness did not appear. 


-11. In regard to the actual ceremony of 
adoption the trial Court took into account 
the evidence of several witnesses who were 
members of the branches of the parent family 
and who testified to the adoption-and to the 
physical and mental condition of Premwati 
at the time. The case of the appellant was 
supported by oral and documentary material 


evidencing that while he had attended college. 


in the morning on that day he did not do 
so in the afternoon, thereby lending credence 
to the appellant’s case that on coming to 
know from Premwati that she intended the 
adoption of the appellant that very day 
Sunderbai, the appellant’s mother, sent for 
him: at mid-day from his college. 

12. The trial Court then considered the 
matter of the execution of an adoption deed 
by Jagannathdas and Premwati as evidence 
of the adoption. It took into account the 
circumstances in which the document was 
considered necessary, its execution and at- 
testation, and how it was at first entrusted 
to Seth Govinddas and then returned to 
Jagannathdas. It was not disputed that such 
a document. was in fact signed by Jagannath- 
das and Premwati on September 24, 1951, 
and the trial Court repelled the case of the 
tespondents that Jagannathdas was compelled 
to sign it without any knowledge of its con- 
tents and that Premwati also did so in 


ignorance of what it set forth. The fact that . 


Jagannathdas was aware of the nature of the 
document is fully established by his reference 
to it as an adoption deed when he wrote out 
the receipt given to Seth Govinddas in evi- 
dence of its return. The trial Court also 
noted that Jagannathdas disowned the adop- 


tion and the document later only when the 
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circumstances around him changed as_ his 
wife approached her end and the over- 
powering influence of Narsinghdas began to 
take hold over his will. 

13. The adoption deed contains certain 
recitals which appear to militate against the 
appellant’s case. It refers to ceremonies, 
such as the performance of a “havan”, to 
which none of the appellant’s witnesses have 
testified. The respondents contended from 
this that no adoption had been effected at 
all. The trial Court examined this apparent 
inconsistency and explained it with reference 
to the peculiar circumstances in which, the 
document had been prepared. 

14. On the fact of adoption the trial 
Court found itself fortified by the contents 
` of a letter dated August 21, 1957 written by 
Jagannathdas to his mother stating that he 
had accepted the appellant as his son. The 
original document had been returned to 
Jagannathdas and the trial Court permitted a 
photograph of it to be exhibited-in evidence. 
The signatures on the letters were proved to 
be those of Jagannathdas and the trial Court 
found that it was not a fabricated document. 
The trial Court also referred to the testimony 
of Narayanibai that her son Jagannathdas 
had desired that his last rites be performed 
by the appellant, and there is no dispute that 
the appellant did perform the rites. 


15. There was a letter dated September 
27, 1957 purporting to have been written by 
Jagannathdas to Narsinghdas indicating that 
Jagannathdas had taken exception to the ap- 
pellant instituting the present suit and he de- 
sired that the suit be resisted vigorously in 
order to protect the trust. The trial Court 
has commented that this letter was pro- 
duced very late during the trial of the suit, 
in September 1961, without any adequate 
reason for the delay, and it observed that the 
document was not free from suspicion. 

16. In the result, the trial Court held that 


the adoption of the appellant stood proved 
in fact. 


17. On the validity of the adoption the 
trial Court examined the law and found that 
the legal requisites for a valid adoption in 
the case of the families of the appellant and 
Jagannathdas, who belonged to Rajasthan, 
did not extend to more than the ceremony 
” of giving and taking, and that the ceremony 
of “dattak homam” was not necessary to 
effectuate the adoption of the appellant. Ac- 
cordingly, the trial Court took the view that. 
the adoption was valid in law. 

18. The High Court disagreed with the 
trial Court and held that the adoption had 
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not been established. In doing so, it adopted 
an approach which, to our mind, is plainly 
erroneous. It proceeded to judge the credibi- 
lity of the witnesses mainly with reference to 
their relationship with the parties without 
placing adequate weight on the nature of the 
evidence and the probability of its truth in 
the context of the surrounding circumstances. 
It rejected the testimony of the appellant’s 
witnesses substantially on the ground that 
they were related to the appellant or out of 
favour with Narsinghdas. - This considera- 
tion, in our opinion, cannot by itself con- 
stitute a sufficient basis for discrediting the 
witnesses. We think the proper rule to be} 
that when. a witness holds a position of 
relationship favouring the party producing 
him or of possible prejudice against the con- 
testing party, it is incumbent on the Court 
to exercise appropriate caution when ap- 
praising his evidence and to examine its pro- 
bative value with reference to the entire 
mosaic of facts appearing from the record. 
It is not open to the Court to reject the evi- 
dence, without anything more on the mere 
ground of relationship or favour .or possible 
prejudice. The judgment under appeal indi- 
cates that the High Court commenced with 
that mistaken approach, and we see its in- 
fluence working throughout its appraisal of 
the testimony of the several witnesses. It is 
only logical that with its approach so oriented 
even the most significant material adduced 
by the appellant should, in the eyes of the 
High Court, take on a negative hue. The 
High Court should also have reminded itself 
that these same witnesses had given their evi- 
dence before the trial Court, which had the 
opportunity of seeing their demeanour in the 
witness box, and the appreciation of their 
evidence by the trial Court should have been 
ibe due consideration in the light of that 
act, 


19. It is well settled that a person who 
seeks to displace the natural succession to 
property by alleging an adoption must dis- 
charge the burden that lies upon him by 
proof of the factum of adoption and its vali- 
dity. A. Raghavamma v. A. Chenchamma, 
AIR 1964 SC 136. It is also true that the 
evidence in proof of the adoption should be 
free from all suspicion of fraud and so con- 
sistent and probable as to give no occasion), 
for doubting its truth. Kishori Lal v. Chalti- 
bai, (1959) Supp 1 SCR 698 : (AIR 1959 SC 
504). Nonetheless the fact of adoption must! 
be proved in the same way as any other fact. 

20. For a valid adoption, the physical act 
of giving and taking is an essential requisite, 
a ceremony imperative in all adoptions, 
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whatever the caste. And this requisite is 
satisfied in its essence only by the actual de- 
livery and acceptance of the boy, even though 
there exists an expression of consent or an 
executed deed of adoption. Shoshinath v. 
Krishnasunder, (1880) 7 Ind App 250. In 
Lakshman Singh v. Smt. Rupkanwar, (1962) 
1 SCR 477, 490: (AIR 1961 SC 1378 at 
p. 1381), this Court briefly stated the law 
thus; 

“Under the Hindu Jaw, whether among the 
regenerate caste or among Sudras, there can- 
not be a valid adoption unless the adoptive 
boy is transferred from one family to another 
and that can be done only by the ceremony 
of giving and taking. The object of the cor- 
poreal giving and receiving in adoption is 
obviously to secure due publicity. To 
achieve this object it is essential to have a 
formal ceremony. No particular form is 
prescribed for the ceremony, but the law re- 
quires that the natural parent shall hand over 
the adoptive boy and the adoptive parent 
shall receive him. The nature of the cere- 
mony may vary depending upon the circum- 
stances of each case. But a ceremony there 
shall be, and giving and taking shall be part 
of it.” a 


In some cases, to complete the adoption a 
“datta homam” has been considered neces- 
sary, but in the case of the twice-born classes 
no such ceremony is needed if the adopted 
boy belongs to the same gotra as the adop- 
tive father. Bal Gangadhar Tilak v. Shri- 
nivas Pandit, (1915) 42 Ind App 135 : (AIR 
1915 PC 7). In the present case, the appel- 
lant has pleaded the custom of his com- 
munity that the act of giving and taking 
suffices to effect a valid adoption, and nothing 
has been shown to us to indicate that the 
further ceremony of “datta homam’” was 
mecessary. í 


21. Apparently, for this reason the parties 
concentrated in the main before the High 
Court on the limited controversy whether in 
fact the ceremony of giving and taking had 
been performed. In the course of adjudicat- 
ing on this controversy, the High Court re- 
ferred to the observations of the Privy Coun- 
cil in Sutroogan v. Sabitra, (1835) 5 WR 109 

(PC): 


“Although neither written acknowledg- 
ments, nor the performance of any religious 
ceremonial, are essential to the validity of 
adoptions, such acknowledgments are usually 
given,.and such ceremonies observed, and 
notices given of the tumes when adoptions 
aro to take placo, in all families of distinc» 
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tion, as those of ‘Zamindars’ or opulent 
Brahmins, that wherever these have been 


- omitted, it behoves this Court to regard with 


extreme suspicion the proof offered in sup- - 
port of an adoption. I would say, that in 
mo case should the rights of wives and 
daughters be transferred to strangers, or more 
remote relatives, unless the proof of adop- 
tion, by which the transfer is effected, -be 
proved by evidence free from all suspicion 
of fraud, and so consistent and probable as 
to give no occasion for doubt of its truth.” 

and it proceeded to hold that the trial 
Court had not scrutinised the evidence 
relating to the performance of the ceremony 
of giving and taking and did not have due 
regard to the probabilities. On that basis 
the High Court rested its justification for re- ` 
appraising the evidence in elaborate detail. 
Now, when the Privy Council made those 
observations it had in mind cases where it 
was possible no doubt to make the ac- 
knowledgments, observe the ceremonies and 
give the notices adverted to by it. It had in 
contemplation the usual kind of case where 
that was possible and where though possible 
it had not been done. The standard of proof 
Tequired would then have been the standard 
laid down by the Privy Council. The High 
Court applied that standard to a case. which 
was quite different. The issue here was 
whether the adoption had been effected in 
circumstanes which plainly did not permit 
time for making acknowledgments, observing 
elaborate ceremonies and giving notices 
generally.: According to both parties, Prem- 
wati was seriously ill. The appellant’s case 
is that she was so ill that she wanted to 
effect the adoption that very day. The re- 
spondents have alleged that she was already 
incapable of any activity. It is inconceive- 
able that any elaborate arrangements for 
adoption could’ have been envisaged. In 
consequence, the High Court misdirected it- 
self in applying a standard of proof to the 
evidence- which the circumstances did not 
warrant. Its appreciation of the evidence is 
founded in that misdirection, leading to find- 
ings which are accordingly vitiated. On the 
contrary we find that the trial Court examin- 
ed the evidence relating to the actual adop- 
tion with great care and pointed out that as 
Jagannathdas had accepted Premwati’s sug- 
gestion to have the adoption that very day 
and during her lifetime the issue of invita- 
tions to relations and friends, the observing 
of elaborate ceremonies and the taking of a 
photograph were out of the question and that 
only the bare essentials of the ceremony of 


giving and taking were possible. 
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22. Even upon the approach adopted by 
the High Court, we find its findings vitiated 
by its failure to consider material evidence on 
the record and its reaching conclusions not 
sustainable in reason. We have already 
pointed out that tbe allegation that Prem- 
wati was unconscious and in a cyanosed 
state on September 24, 1951 is belied by her 
undisputed signature affixed on the adoption 
deed.on that day. The High Court omitted 
to take this aspect of the case into account 
when it allowed the evidence of Dr. Choubey, 
the nurse Rachel and others to find favour 
with it. The High Court also failed to ap- 
preciate that in the application sent by Jagan- 
nathdas to the Deputy ‘Commissioner and 
the District Superintendent of Police on 
September 27, 1951 Jagannathdas had stated 
that Premwati’s illness took a serious turn at 
about 5 O’clock in the afternoon on Sep- 
tember 24, 1951 and it was from that hour 
that her condition became progressively 
worse until she expired at about 9 O’clock 
the same evening. This document has been 
produced by the contesting respondents. It 
does not detract from the case of the appel- 
lant that Premwati’s condition was not so 
precarious as to forbid her from participat- 
ing in the ceremony of adoption at about 
3 O’clock in the afternoon. On the con- 
trary, had Premwati been unconscious and in 
a cyanosed state throughout the day, as 
alleged by the contesting respondents, the 
statement made by Jagannathdas in his letter 
of September 27, 1951 would have been 
phrased differently. 


23. Ramsarandas deposed that he saw 
Premwati in the morning of September 24, 
1951 and she insisted on’ having the adop- 
tion that very day because although “there 
was still time for the date of adoption” her 
health was deteriorating. The High Court 
declined to believe Ramasarandas because 
there was no evidence that any date had 
been fixed earlier for the adoption. We think 
the more reasonable way of looking at it is 
that Premwati had intended to mean that 
although otherwise there was still time for 
fixing a date in the future for adoption the 
poor state of her health did not permit her 
waiting any longer and the adoption should 
take place that same day. 


24. The High Court has discovered ap- 
parent discrepancies in the testimony of some 
of the witnesses produced by the appellant, 
but it seems to us that it has attempted to 
make too fine a point in regard to what those 
witnesses said or did not say. The High 
Court inferred that Sunderbai did not visit 
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Premwati at mid-day on September 24, 1951 
and this was based on the statement of 
Rattan Kumari that Sunderbai ‘was not in 
Premwati’s room nor in the adjoining veran- 
dah when Rattan Kumari visited Premwati 
between noon and 12-30 p.m. The High 
Court failed to note that this was about the 


time when Sunderbai had left Premwati to 


make arrangements for summoning the ap- 
pellant from his college to come to the house. 
The High Court has also commented that it 
was not natural that Sunderbai should not 
have asked Premwati why her son was being 
called. The High Court in our pinion 
omitted to consider that it had been under-. 
stood for quite some time that Jagannathdas 
and Premwati would adopt the appellant and 
it was natural to expect that on knowing of 
Premwati’s serious condition Sunderbai 
should visit Premwati and at her instance 
send for her son for the purpose of adop- 
tion. Further, we have no doubt in our 
mind in view of the oral and documentary 
evidence that the. appellant attended college 
up to the lunch recess and left it thereafter. 
The High Court has rejected that material 
without good reason. ` 


25. The High Court has taken the view 
that Jagannathdas was averse to adopting 
the appellant, and it has relied on the evi- 
dence of Motilal, a witness of the respon- 
dents. It is clear from the evidence that at 
first Gopaldas, the son of Narsinghdas was 
considered for adoption and thereafter the 
appellant was kept in view for that purpose. 
There can be absolutely no doubt that Prem- 
wati was anxious to adopt a son during her 
lifetime and was actively involved in finding 
a suitable boy for that purpose. It is im- 
possible to believe that Jagannathdas, her 
husband, was not privy to all that was going 
on and was not in agreement with Premwati 
in what she intended. The evidence de- 
monstrates that he was a loving and devoted 
husband and greatly concerned with the 
gratification of his wife’s wishes. His at- 
titude to the appellant’s adoption changed 
only as Premwati’s life ebbed. away, and the 
influence of Narsinghdas, without any signifi- 
cant force to counter it, began to spread -its 
pall over him. We must remember that: the 
real possibility of the adoption of his son 
Gopaldas, at an earlier stage, must have 


‘greatly appealed to Narsinghdas as it would 


have extended his domain over the estate of 
Jagannathdas. When, however, that pos- - 
sibility died and it became evident . that 
Jagannathdas and Premwati would adopt the 
appellant instead, his. attitude towards the 
intended adoption would inevitably have 
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been hostile. It must not be forgotten that 
he had been intimately associated with the 
administration of the affairs of Jagannathdas 
and there is evidence that they met almost 
daily. In the circumstances, the decision of 
Jagannathdas and Premwati to abandon their 
intention to adopt his son Gopaldas and to 
prefer the appellant must have hurt con- 
siderably. The events which took place on 
September 24, 1951 moved much too rapidly 
for him to have taken any effective counter- 
measures, and he could have been able to 
assert his will over Jagannathdas only after 
Premwati’s restraining influence was removed 
.from the scene. With a person of Jagannath- 
das’s weak character and at a time when he 
was oppressed by his wife’s death and 
bewildered by the confusion surrounding 
him, that would not have been difficult. In- 
deed, the pressure of NarSinghdas’s influence 
- began to manifest itself almost shortly after 
the adoption had taken place, and Premwati, 
who was aware of the injury which he could 
work on her husband’s simple mind, insisted 
on the execution of an adoption deed while 
she was still alive in order to protect the 
addption. That her misgivings were not un- 
founded is evident from the circumstance 
that shortly after the document had been 
entrusted to Seth Govinddas, Jagannathdas 
asked for its return, 


26. The High Court has declined to ac- 
cept the adoption also on the ground that 
the adoption deed mentioned the perform- 
ance of a “havan? and other ceremonies 
when in fact there is no evidence whatever 


that those ceremonies were performed. It. 


does appear that there is an inconsistency 
between the case of the appellant and some 
of the recitals in the adoption deed. The 
inconsistency has been explained satisfac- 
torily by the trial Court. It is apparent that 
the document was prepared by the lawyer, 
Jamna Prasad Dubey, containing recitals 
usual in such a document, and Manmohandas 
who had entrusted him with the task could 
have given him only the briefest instructions 
in regard to its contents. Time was running 
out fast as Premwati’s condition grew pro- 
gressively worse, and when it was brought 
before her and read out it was too late to 
effect a change in some of the recitals, and 
consequently it was signed as it was by 
Jagannathdas and Premwati. - 


27. The complaints made by Jagannath- 
das to the Deputy Commissioner and the 
District Superintendent of Police as well as 
the publio notices published in the news- 
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papers disclaiming execution of the adoption 
deed and the adoption are explicable only in 
the context of the overpowering influence of 
Narsinghdas. So also is the creation of the 
Trust in which Narsinghdas secured for him- 
self the office of working trustee in respect 
of most of the properties. It*is significant 
that the power of revocation reserved to him- 


“ self by Jagannathdas was relinquished by him 


within a mere four months of the creation 
of the Trust. The entire conduct of Jagan- 
nathdas persisting thereafter can be ascribed 
to the position to which he had been per- 
suaded, namely, one of active opposition to 
the appellant’s claim of adoption. The at- 
titude was tempered only later, when a few 
weeks before his death he wrote to his 
mother that he had “owned” the appellant 
as his adopted son. 

28. The High Court has referred to some 
instances where the appellant, inconsistently 
with his claim of adoption, continued to 
show himself as the son of: Seth Jamnadas. 
There were the partition deed, the applica- 


‘tion for mutation of names in Naya Mahal, 


the Income-tax proceedings and other re- 
cords, but clearly these are matters in res- 
pect of which the appellant plainly consider- 
ed it judicious not to assert his title in pro- 
ceedings which could only result in its sum- 
mary determination but to prefer to wait 
and institute an appropriate suit for an auth- 
oritative declaration of his status. The de- 
termination to file the suit must have gather- 
ed impetus from the changing attitude of 
Jagannathdas in favour of the appellant and 
reflected in his letter dated August 21, 1957 
addressed to his mother in which he clearly | 
states his acceptance of the appellant as his 
son. It may be noted that this case of adop- 
tion was not conceived for the first time by 
the appellant when the suit was: filed; the 
claim to that status had been asserted by an 
application made as early as October 20, 
1951. 

29. The High Court rejected the letter 
dated August 21, 1957 written by Jagannath- 
das to his mother accepting the appellant as 
his son. We are not impressed by the rea- 
sons given by it. It erred in assuming that 
the photostat copy was produced only at 
the stage of evidence. It was in fact filed 
by the appellant on February 15, 1958 before 
the written statements of the defendants 
were filed. 


30. We have referred to some of the 
errors which vitiate the judgment of the 
High Court. It is not necessary, we think, 
to advert to all of them. It is sufficient to 
say that there was no adequate ground fos 


my 
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the High Court to interfere with the finding 
of the trial Court. We are of opinion that 
the finding of the High Court that the ap- 
pellant had not proved his adoption must be 
set aside and that of the trial Court restored. 


31. It is urged by the contesting respon- 
dents that in the event of the Court holding 
that the appellant is the adopted son of 
Jagannathdas and Premwati he can be found 
entitled to a half share only in the properties. 
The submission is based on a recital in the 
trust deed executed by Jagannathdas that if 
the adoption deed “is declared valid by the 
highest Court then, today, I express, by this 
writing, a strong and unequivocal intention 
to separate at once from the heir by the afore- 
said alleged adoption deed and direct the 
trustees that in that event they shall get the 
property immediately partitioned and apply 
at least my half share in the property for 
fulfilment of the objects of the trust”. It is 
contended that the declaration contained in 
the trust deed must be regarded as effecting 
a partition whereby the share of Jagannath- 
das in the property stood separated from the 
share of the appellant and the former share 
must be treated as the subject of the trust. 
Both the trial Court and the High Court re- 
jected the contention. They held that a valid 
partition required notice to the co-sharer of 
the intention to separate, and no such notice 
was given nor could be inferred from Jagan- 
nathdas to the appellant. We are in agree- 
ment with the Courts below. It was held by 
the Privy Council in Girja Bai v. Sadashiv 
Dhundiraj, (1916) 43 Ind App 151 : (AIR 
1916 PC 104) and Bal Krishan v. Ram Kri- 
shan, (1931) 58 Ind App 220: (AIR 1931 
PC 154) that a separation is effected by a 
clear and unequivocal intimation on the part 
of one member of a joint Hindu family to 
his co-sharers of his desire to sever himself 
from the joint family. In A. Raghavamma 
v. Chenchamma (AIR 1964 SC 136) (supra), 
Puttrangamma v. M. S. Ranganna, AIR 1968 
SC 1018 and Kalyani v. Narayanan, AIR 
1980 SC 1173 this Court held‘ that there 
should be an intimation, indication or re- 
presentation of such intention, and that this 
manifestation or declaration of intention 
should be to the knowledge of the persons 
affected because a mere uncommunicated de- 
claration amounts to no more than merely 
harbouring an intention to separate. In the 
present case, there is no evidence whatever 
to show that the intention to separate was 
communicated by Jagannathdas to the ap- 
pellant at any time when creating the trust. 
There are other grounds on which the appel- 
lant contends that the declaration of- separa- 
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tion in the trust deed is wholly ineffective, 
but we consider it unnecessary to consider 
them here. : 

32. It may be pointed out that the High 
Court also repelled the plea raised by the 
contesting respondents that pursuant to a 


Y 


compromise affected by Narayanibai in a suit ` 


filed by her against the trust it was not open 
to her to claim from the trust a one-fourth 
share in that estate. The High Court rightly 
pointed out that the question did not arise 
because she could not be regarded as having 
given up a right then which vested in her 
only on the death of Jagannathdas on Oct. 7, 
1957. On the question whether the suit was 
barred by limitation the High Court in our 
opinion, also rightly concurred with the trial 
Court in maintaining that it was not. No 
argument has been seriously raised before us 
in respect of these two points. 

33. In the result the appeal is allowed, 
the judgment and decree of the High Court 
are set aside and the judgment and decree 
of the trial Court are restored. The appel- 
lant is entitled to his costs from the second 
and ninth respondents, 

; ORDER 

34. C. M. P. No. 15796 of 1979 allowed. 
C. M. P. No. 16018 of 1979 allowed. C. M P. 
No. 15798 of 1979 allowed. C. M. P. No. 
7542 of 1980 allowed. C. M. P. No. 8189 of 
1980 allowed. C. M. P. No. 8190 of 1980 
allowed. 


Appeals and petitions allowed. 
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of abatement on deaf of sole respondent. 
S. A. No. 1762 of 1979, D/- 26-8-1979 (AID, 
Reversed. (Para 1) 

Mr. Pramod Swarup, Advocate, for Appel- 
lant; Mr. Salman Khurshid and Mr. L R. 
Singh, Advocates, for Respondents. 


* S. A. No. 1762 of 1979, D/- 26-8-1979 (AII. 
bal Se 
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ORDER :— After hearing counsel for the 
respondents we are not satisfied with the 
High Courts Order directing that the appeal 
has abated and is, therefore, dismissed; that 
order cannot be sustained. This is not a case 
where on the death of the sole respondent 
his heirs are sought to be brought on record. 
During the lifetime of the sole respondent 
there was a transfer of the property (subject- 
matter of appeal) by way of a gift to his 
wife. In other words it is a case of devolu- 
tion of interest and the case falls under 
Order XXII, Rule 10 of C. P. C. and there 
will be no question of abatement. We, there- 
fore, direct that the transferee be brought on 
the record. The appeal is remitted to the 
High Court and the same be heard and dis- 
posed of in accordance with law. 

Order accordingly. 


AIR 1983 SUPREME COURT 124 
(From: Bombay)* 
S. MURTAZA FAZAL ALI AND 
E. S. VENKATARAMIAH, JJ. 

Civil Appeals Nos. 3759-3761 of 1982, Dj- 
3-12-1982. 

Khemchand Shankar Choudhary and an- 
other, Appellants v. Vishnu Hari Patil and 
others, Respondents. 

Civil P. C. (5 of 1908), S. 54 — Proceed- 
ings before Collector for partition of estate 
or separation of share — Tramsferees during 
pendency of partition suit can appear in such 
proceeding and claim equitable partition 
even though they were not parties to the suit 
in Civil Court — Collector acting under Sec- 
tion 54 can im suitable case make equitable 
partition and in doing so he neither violates 
the decree nor transgresses any law. Deci- 
tion of Bombay High Court D/- 26-6-1980, 
Reversed. (Transfer of Property Act (1882), 
S. 52). 

The transferees during the pendency of a 
suit-for partition of parts of an estate asses- 
sed to payment of land revenue to the Gov- 
ernment which is the- subject matter of the 
suit have locus standi to appear before the 
Revenue Authorities in proceedings under 
Section 54 and ask for an equitable parti- 
tion of the lands even though they had not 
been impleaded as parties to the suit in the 
Civil Court. Decision of Bombay High Court, 
Dj- 26-6-1980, Reversed. (Para 7) 

Section 52 of the Transfer of Property Act 
no doubt lays down that a transferee pen- 


*S. C. Appins. Nos. 752, 951 and 953 of 
1975, D/- 26-6-1980 (Bom). 
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dente lite of am interest in an immovable 
property will be bound in so far as that-inter- 
est is concerned by the proceedings in the 
suit. However such a transferee is a re- 
presentative in interest of the party from 
whom he has acquired that interest and can 
exercise all the rights of the transferor. There 
is no dispute that a party can ask for an 
equitable partition. A transferee from him, 
therefore, can also do so. The position of a 
transferee pendent lite is somewhat similar to 
the position of an heir or a legatee of a 
party who dies during the pendency of a suit 
or a proceeding, or an official receiver who 
takes over the assets of such a party on his 
insolvency. All of them can participate in 
the execution proceedings even though their 
names may not have been shown in the de- 
cree, preliminary or final. The Collector who 
has to effect partition of an estate under Sec- 
tion 54 has no doubt to divide it in accord- 
ance with the decree sent to him. But if a 
party to such a decree dies leaving some heirs 
about whose interest there is no dispute he 
need not fold up his hands and return the 
paper to the Civil Court. He may proceed 
to allot the share of the deceased party to 
his heirs. Similarly in the case of transferees 
pendente lite also, if there is no dispute, the 
Collector may proceed to make allotment of 
properties in an equitable manner instead of 
rejecting their claim for such equitable parti- 
tion on the ground that they have no locus 
standi. In any such case where there is no 
dispute if the Collector makes an equitable 
partition, he would neither. be violating the 
decree nor transgressing any law. (Para 6) 

Mr. P. H. Parekh, Mr. M. A. Ran and 
Mr. Hemant Sharma, Advocates, for Appel- 
lants; Mr. V. N. Ganpule, Advocate, for 
Respondents. 

VENKATARAMIAH, J.:— The short 
question involved in these appeals by. special 
leave is whether the transferees. during the 
pendency of a suit for partition of parts of 
an estate assessed to payment of land reve- 
nue to the Government which is the subject 
matter of the suit have locus standi to ap- 
pear before the Revenue authorities in pro- 
ceedings under Section 54 of the Civil P. C. 
and ask for an equitable partition of the 
lands even though they had not been im- 
pleaded as parties to the suit in the Civil 
Court, 


2. Natu had filed a suit in the year 1940 
against his nephew Laxman for partition of 
their joint family property and for separate 
possession of his half share in it and had 
obtained a decree for it. Natu and his foun 
sons Shrawan, Nago, Digambar and Vithal 
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assigned on Aug. 22, 1945 3/8th share in the 
decree obtained by them in favour of Prem 
Chand Patil. Prem Chand Patil filed Special 
Civil Suit No. 67 of 1950 on the file of the 
Civil Judge, Senior Division, Jalgaon for 
partition of his 3/8th share in the decree. In 
that suit, a decree was passed on compro- 
mise. The said decree provided that if the 
sons of Natu paid Rs. 30,000/- on or before 
Mar. 1, 1958 then the decree-holder would 
not be entitled to claim any partition and 
in default he should get possession of the 
share claimed by him. The sons of Natu 
failed to pay the-amount of Rs. 30,000/- as 
per decree and the result was that Prem 
Chand Patil became entitled to partition and 
separate possession of his share. Prem Chand 
Patil, however, assigned his rights under the 
decree in favour of Vishnu Hari Patil, re- 
spondent No. 1 herein who started execution 
proceedings. Though the said proceedings 
were styled as execution proceedings, they 
were strictly final decree proceedings under 
Section 54 of the Civil P. C. under which 
the Jands in respect of which assessment was 
payable to the Government had to be divided 
by the Collector and the parties had to be put 
in possession of their respective shares. The 
total area of the lands to be divided was in 
the order of 108 acres in which Vishnu Hari 
Patil had 3/8th share and the remaining land 
had to be allotted to the share of the sons 
of Natu, 


3. It should be stated here that five fields 
out of the lands which were ‘to be divided 
by the Collector had been sold to the appel- 
lants during the pendency of the partition 
suit. Four of the said fields had been sold 
under private sales and one field in a Court 
auction and they were in possession of the 
respective purchasers during the partition 
proceedings under Section 54 of the Civil 
P. C. The appellants had acquired title to 
the said fields from the sons of Natu who 
were parties to the suit. The said fields were 
allotted by the Collector in favour of Vishnu 
Hari Patil as part of his 3/8th share without 
giving any consideration to the claims of “the 
appellants for. an equitable partition. The 
remaining 5/8th share was allotted in favour 
of the sons of Natu who had no objection to 
the partition effected by the Collector. The 
appellants challenged the validity of the 
partition proceedings in appeal before the 
Commissioner, Bombay Division, Bombay. 
The appeals were dismissed on the ground 
that the appellants had no locus standi to 
ask for an equitable allotment under Sec. 54 
of the Civil P. C. as their names did not 
figure in the decree. The appeals filed by the 
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appellants before the State Government 
against the order of the Commissioner were 
also dismissed. The appellants, thereafter 
filed petitions before the High Court of 
Bombay under Article 226 of the Constitu- 
tion questioning. the correctness of the parti- 
tion. Those petitions were also dismissed. 
These appeals are filed against the judgment 
of the High Court. 

4. There is no dispute that each of the 
appellants had acquired certain rights under 
the sale deeds and the Court auction referred 
to above and were in possession of certain 
parts of the estate which was to be parti- 
tioned under Section 54 of the Civil P. C. 
It is also true that their names had not been 
mentioned in the decree which was sent for 
execution to the Collector. The appellants 
do not also dispute that they being purchasers 
pendente lite are bound by the proceedings 
in the suit by virtue of the provisions of Sec- 
tion 52 of the Transfer of Property Act. The 
only prayer made by them is that since the 
sales in their favour were not in dispute and 
as they had acquired title under the parties 
to the suit and were also in possession of the 
fields in question the Collector should have 
considered their prayer for an equitable parti- 
tion of the estate and, if possible, to allot the 
fields in question to the share of the sons of 
Natu so that they could continue to remain 
in possession of the lands purchased by 
them. The appéllants allege that the sons of 
Natu, their transferors, had colluded with 
Vishnu Hari Patil, respondent No, 1 and had 
accepted the pattition made by the Collector 
in order to cause prejudice to them. The 
sons of Natu got their 5/8th share of the 
property in addition to the price paid by the 
appellants for the five fields purchased by 
them. The appellants were not allotted any 
lands at the partition. 

5. The question for consideration is whe- 
ther the High Court, the Government and 
the Revenue authorities were right in the cir- 
cumstances of the case in holding that the 
appellants had no locus standi to ask for an 
equitable partition particularly when the sales 
in favour of the appellants were not in dis- 
pute. 

6. Section 52 of the Transfer of Property 
Act no doubt lays down that a transferee 
pendente lite of an interest in an immovable 
property which is the subject matter of a suit 
from any of the parties to the suit will be 
bound in so far as that interest is concerned 
by the proceedings in the suit. Such a trans- 
feree is a representative in interest of the 
party from whom he has acquired that inter- 
est. Rule 10 of Order 22 of. the Civil PC. _ 


clearly recognises the right of a transferge- to 
five *, 
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be impleaded as a party to the proceedings 
and to be heard before any order is made, 
It may be that if he does not apply to be 
impleaded, he may suffer by default on ac- 
count of any order passed in the proceed- 
ings. But if he applies to be impleaded as 
a party and to be heard, he has got to be so 
impleaded and heard. He can also prefer an 
appeal against an order made in the said 
proceedings but with the leave of the appel- 
late Court where he is not already brought 
on record. The position of a person on 
whom any interest had devolved on account 
of a transfer during the pendency of any 
suit or a proceeding is somewhat similar to 
the position of an heir or a legatee of a party 


who dies during the pendency of a suit or a 


proceeding, or an official receiver who takes 
over the assets of such a party on his in- 
solvency. An heir or a legatee or an offi- 
cial receiver or a transferee can participate 
‘in the execution proceedings even though 
their names may not have been shown in the 
decree, preliminary or final. If they apply to 
the Court to be impleaded as parties they 
cannot be turned out. The Collector who 
has to effect partition of an estate under Sec- 
tion 54 of the Civil P. C. has no doubt to 
divide it in accordance with the decree sent 
to him. But if a party to such a decree dies 
leaving some heirs about whose interest there 
is no dispute should he fold up his hands 
and return the papers to the ‘Civil Court? He 
need not do so. He may proceed to allot the 
share of the deceased party to his heirs. 
Similarly he may, when there is no dispute, 
allot the share of a deceased party in favour 
of his legatees. In the case of insolvency of 
a party, the official receiver may be allotted 
the share of the insolvent. In the case of 
transferees pendente lite also, if there is no 
dispute, the Collector may proceed to make 
allotment of properties in an equitable 
manner instead of rejecting their claim for 
such equitable partition on the ground that 
they have no locus standi. A transferee 
from a party of a property which is the sub- 
ject matter of partition can exercise all the 
tights of the transferor. There is no dispute 
that a party can ask for an equitable parti- 
tion. A transferee from him, therefore, can 
also do so. Such a construction of Sec. 54 
of the Civil P. C. advances: the cause of jus- 
tice. Otherwise in every case where a party 
dies, or where a party is adjudicated as an 
insolvent or where he transfers some interest 


in the suit property pendente lite the matter 
has got to be referred back to the Civil 
Court even though there may be no dispute 
about the succession, devolution or transfer 
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of interest. In any such case where there is 
no dispute if the Collector makes an equi- 
table partition taking into consideration the 
interests of all concerned including those on 
whom any interest in the subject matter has 
devolved, he would neither be violating the 
decree nor transgressing any law. His action 
would not be ultra vires. On the other hand, 
it would be in conformity with the intention 
of the Legislature which has placed the work 
of partition of lands subject to payment of 
assessment to the Government in his hands 
to be carried out ‘in accordance with the law 
(if any) for the time being in force relating 
to the partition or the separate possession 
of shares’, 

7. In view of the foregoing, the orders of 
the High Court, the State Government and 
the Commissioner holding that the appellants 
had no locus standi to ask the Collector to 
effect an equitable partition have got to be 
set aside and they are accordingly set aside. 
The partition effected by the Collector is also 
set aside. 


8. The appeals are accordingly allowed 
and the case is remanded to the Collector to 
make a fresh partition on an equitable basis 


‘in accordance with the decree and the un- 


disputed rights of the appellants referred to 
above. The Collector while effecting parti- 
tion may consider whether the fields in pos- 
session of the appellants may be allotted to 
the share of the sons of Natu so that the ap- 
pellants may continue to remain in posses- 
sion of their respective fields. Since the suit 


‘is a very old one, the Collector may expediti- 


ously complete the work of partition pre- 
ferably within six months from the date of 
receipt of a copy of this order. No costs. 


Appeal allowed. 
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== 1982 All. L. J. 1524 
(From: Allahabad)* 
D. A. DESAI, BAHARUL ISLAM AND 
V. BALAKRISHNA ERADI, JJ. 
Criminal Appeals Nos. 175 and 367-369 of 
1974, D/- 15-12-1982. 
Magsoodan and others, Appellants v. State 
of U. P., Respondent and State of U. P., 


Appellant v. Maqsoodan etc. etc., Respon- 
dents. 


*(1) Criminal Appeals Nos. 1307 and 1566 of 
1973, D/- 18-10-1973 (AD). 
(2) Criminal Appeal No. 1307 connected 
with Nos. 1287 and 1566 of 1973, D/- 
18-10-1973 (AID. 
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(A) Evidence Act (1 of 1872), S. 3— 
Criminal triat — Appreciation of evidence. 


Improvements made by witnesses and 
variations in their earlier and latter state- 
ments — Not by itself sufficient to hold their 
testimony to be infirm. (Para 6) 


' Œ) Evidence Act (1 of 1872), Ss. 3, 134 
— Sufficiency of evidence. 


It is not the number of witnesses examined 
nor the quantity of evidence adduced by the 
prosecution that counts. It is the quality 
that counts. (Para 6) 


(©) Evidence Act (1 of 1872), Ss. 32 and 
157 — Maker of statement not dead — 
Statement is admissible u/s. 157 and not 
u/s. 32. 


When a person who has made a statement, 


may be in expectation of death, is not dead, 
it is not a dying declaration and is not 
admissible under Section 32 of the Evidence 
Act, Where the makers of the statements 
are not only alive but they deposed in the 
case, their statements are not admissible 
under Section 32; their statements, however, 
are admissible under S. 157 of the Evidence 
Act as former statements made by them in 
order to corroborate their testimony in 
Court, (Para 7) 


(D) Penal Code (45 of 1860), S 34 — 
Common intention — Proof. 


Common intention is a question of fact, It 


But it can be inferred from 


is subjective. 
(Para 10) 


facts and circumstances. 


Mr. Rajendra Singh, Sr. Advocate, Mr. 
R. K. Garg, Sr. Advocate, M/s. B. P. Singh, 
Ranjit Kumar, Advocates with them, for 
Appellants; Mr. O., P. Rana, Sr. Advocate, 


Mr. M. V. Goswami, Advocate with him, . 


for the Complainant; Mr. Dalveer Bhandari, 
Advocate, for Respondent. 


BAHARUL ISLAM, J.:— These four 


Criminal Appeals are by special leave. 
Criminal Appeal No. 175 of 1974 is by the 
four appellants — Maqsoodan, Madan 


Mohan, Prayagnath and Nando who have 
been convicted under Sections 302/34 and 
307/34 Penal Code. 


2. The material facts’ may be briefly 
stated as follows: 


On 8-6-1972 at about 5-45 or 6-00 a. m., 
when Sulley (P. W. 1) along with his brother, 
Jadon (deceased), his son, Rajendra 
(C. W.i) and his nephew Vijai Kumar 
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(P. W. 3) were going from their house in 
Neem Gali, Mathura, to their Dharamshala 
in Mohalla Bengali Ghat, via Vishram Ghat 
and reached the area called Shyam Ghat, 
they were waylaid by the twelve persons 
accused in the case and were assaulted. Ac» 
cording to the prosecution, the accused per- 
sons were variously armed with Ballams, 
pharsas and lathis. Another group of twelve 
or thirteen persons who were associates of 
the accused was standing at Vishram Ghat 
and someone was constantly inciting the ac- 
cused persons with the expression, “kill, kill” 
whereupon the accused persons attacked and 
assaulted Jadon, Vijay Kumar, Rajendra and 
Sulley. Jadon and P. W. 3 were severely in- 
jured. The condition of Jadon was very pre- 
carious. After the assault, the miscreants 
left. P. W. 1 arranged for a lorry belonging 
to one Vishnu Chaubey and carried the in- 
jured persons to the District Hospital. The 
driver of the lorry was one Than Singb. 


Jadon and P. W. 3 were removed to the. 


operation theatre. Thereafter, P. W. 1 pro- 
ceeded to the Police Station, Kotwali at 
Mathura and submitted a written First In- 
formation Report (FIR) about the incident. 
The FIR was written by his nephew, Prakash 
Chandra Chaturvedi (P. W. 8). The FIR 
was lodged at 6-30 a.m. at the Police Station 
dnd has been proved in this case as 
“Ka-16". After lodging the FIR, P. W. 1 
came back to the hospital where the injuries 
of all the four injured persons were examined 
by Dr. B. S. Babbar. As the condition of the 
injured persons was serious, intimation was 
sent to Shri U. C. Tripathi (D. W. 7), Sub- 
Divisional Magistrate, Sahabad, for recording 
their statements. The Magistrate came and 
recorded the statements of P. W. 3 and 
C. W. 1 at 9-15 a.m. and 9-20 a.m. respec- 
tively. Jadon was operated upon and his 
condition was such that he could not make 
any statement. In fact, he succumbed to the 
injuries the next day, namely, 9-6-1972 at 
3-25 p.m. The post-mortem examination was 
conducted on the dead body of Jadon by 
Dr. B. S. Babbar on 10-6-1972 at 10-00 a. m. 

3. The police after investigation submit- 
ted charge-sheet against the twelve accused 
persons, all of whom pleaded not guilty. The 
First Additional Sessions Judge, Mathura, 
who tried the case, convicted eleven out of 
the twelve accused persons and acquitted ac- 
cused No. 12, Kanhaiya. Appellant Maq- 
soodan was convicted under Section 302, 
T. P. C. and sentenced to death. The other 
ten accused persons were convicted under 
Sections 302/149 and 307/149 I. P. C. and 
sentenced to imprisonment for life, each 
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under Section 302/149 Penal Code. Accused 
Parmatma was convicted under Section 147 
I. P. C. and the rest were convicted under 
Section 148 I. P. C. They were sentenced to 
various terms of imprisonment. The sentences 
of imprisonment were directed to run con- 
currently, There was also a reference for the 
confirmation of the death sentence imposed 
on Magqsoodan. 


4, The convicts filed several appeals before 
the High Court of Allahabad. The High 
Court altered the convictions of Maqsoodan, 
Madan Mohan, Prayagnath and Nando, 
from under Sections 302/149 and 307/149 to 
ones under Sections 302/34 and 307/34 
Penal Code. The sentence of death imposed 
on Magqsoodan: was reduced to imprisonment 
for life. All of them were acquitted of the 
offences under Section 147 or Section 148 


I. P. C. The convictions and sentences as . 


against the other six accused persons were 
set aside and they were acquired. The ac- 
‘quittal of Kanahaiya was affirmed. Criminal 
Appeals Nos. 367, 368 and 369 of 1974 have 
been filed by the State against the acquittal 
of the eleven accused persons of the offences 
under Sections 147 and 148, Penal Code; 
S. L.R. No. 766 of 1974 is by the State 
against the acquittal of Kanahaiya. 


5. All these appeals will be disposed of 
by this common judgment. 

6. Shri Rajendra Singh, learned counsel 
appearing for the appellants in Criminal Ap- 
peal No. 175 of 1974, first submits that the 
conviction of the four appellants is unsustain- 
able in law; he submits that the evidence of 
the four witnesses, namely, P. W. 1, Sulley, 
C. W. 1, Rajendra, P. W. 3, Vijay Kumar and 
-P. W. 2, Jagdish, cannot form the basis of 
the conviction as only one witness, namely, 
P. W. 2, Jagdish, out of five witnesses named 
in the FIR has been examined; the eye-wit- 
nesses examined are interested and their evi- 
dence cannot be safely relied on. 


The High Court has found that the testi- 
mony of the eye witnesses, namely, P. Ws. 1, 
2, 3 and C. W. 1 “suffer from numerous in- 
firmities”. It, therefore, sought support to 
their testimony from the two earlier state- 
ments, erroneously called dying declarations, 
Exhibits Ka 22 and Ka 33.made by P.W.3 
Vijai Kumar and P. W. 2 Jagadish respec- 
tively. The infirmities referred to by -the 
High Court consisted in, according to the 
High Court, improvements made by the wit- 
nesses and variations in their earlier and 
later statements. In our opinion, on that 
ground alone, the testimony of P. Ws. 1, 2, 3 
and C. W. 1 cannot be held to be infirm, It 
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is the duty of the Court to remove the grain 
from the chaff. These four witnesses are the 
injured witnesses who received the injuries 
during the course of the incident. Their’ pre- 
sence at the time and place of the occurrence 
cannot be doubted; in fact it has not been 
challenged by the defence. As both the parties 
were inimical for a long time, it will be pru- 
dent to convict only those persons whose 
presence and participation in the occurrence 
have been proved by the prosecution beyond 
reasonable doubt. We agree with the find- 
ing of the High Court that the presence and 
participation of the appellants Magsdodan 
Madan Mohan, Prayagnath ‘and Nando, who 
are appellants in Criminal Appeal No. 175 of 
1974 has been proved beyond reasonable 
doubt, despite the improvements and varia- 
tions in their evidence. 

Shri Rajender Singh has submitted that it 
is not safe to rely on the testimony of 
P. Ws. 1, 2, 3 and C. W. 1 as the prosecu- 
tion has riot examined all the witnesses 
named. in the FIR except Jagdish, nor has 
the prosecution examined any of the neigh- 
bours. It is not the number of witneses ex- 
amined nor the quantity of evidence adduced 
by the prosecution that counts. It is the 
quality that counts. Learned counsel has not 
pointed out to us that any witness better op 
more creditable has been omitted by the 
prosecution. As stated above, the eye wit- 
nesses examined in this case were the best 
and natural witnesses. Learned counsel also 
has criticized that during the course of evi- 
dence, prosecution alleged that Maqsoodan 
gave two blows but that fact was not men- 
tioned in the FIR. He has also criticised that 
the injured witnesses do not say who injured 
whom. This, on the contrary, shows that 
the witnesses examined were not tutored and 
they gave no parrot like stereotyped evidence. 
It may be remembered that P. W. 1 who 
lodged the FIR received as may as seven 
incised wounds, one of them. being on the left 
chest; he took Jadon, who had received seri- 
ous injuries and who Jater on succumbed to 
them, and C. W. 1, who received five incised 
injuries and P. W. 3, who was also seriously 
injured, to the hospital. He lodged the FIA 
thereafter. The condition of his mind and 
disposition can easily be imagined. There 
were bound to be some errors in the FIR. It 
may also be remembered that the FIR was 
lodged within half an hour of the occurrence, 
There was little time lost. The occurrence 
took place at about 6-00 a.m. on 8-6-1972. 
It is nobody’s case that the witnesses were 
unable to recognise the real culprits. The 
accused persons were well-known to the wit. 


1983 


yesses from before. They did not have any 
‘eason to omit the real culprits and implicate 
‘'alsely the accused persons. The evidence of 
> Ws. 1, 2, 3 and C. W. 1 could have been 
iccepted even without corroboration. Even 
io, the High Court rightly pressed into ser- 
rice the earlier statements of P. W. 3 and 
>. W. 1 (Exts. Ka-22 and Ka-23) respectively. 


7. Exts. Ka-22 and Ka-23 have been 
wrongly called dying declarations. The state- 
nents written or verbal, of relevant facts 
made by a person who is dead, is called a 
dying declaration; it is reievant under Sec- 
tion 32 of the Evidence Act, when the state- 
nent is made by the person as to the cause 
af bis death, or as to any of the circum- 
stances of the transaction which resulted in 
his death, in cases, in which that person’s 
death comes into question. 
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* When a person who has made a statement, 
may be in expectation of death, is not dead, 
it is not a dying declaration and is not ad- 
missible under Section 32 of the Evidence 
Act. In the instant case, the makers of the 
statements Exts. Ka-22 and Ka-23, are not 
only alive but they deposed in the case. Their 
statements, therefore, are not admissible 
under Section 32; but their statements how- 
ever are admissible under Section 157 of the 
Evidence Act as former statements made by 
them in order to corroborate their testimony 
in Court. In the instant case, Exs. Ka-22 and 
Ka-23 respectively corroborate the testimony 
in Court of P. W. 3 and C. W. 1 respectively. 


8. The High Court has found that the 
witnesses later on improved the story and 
peped in some other persons. As a tule of 
taution, the High Court has found that the 
participation of the four appellants in the 
offence has been proved beyond reasonable 
doubt and the presence and participation of 
the other eight accused persons named by 
them have not been proved beyond doubt. 
We do not find valid reason to interfere with 
this finding of fact of the High Court, in 
these appeals under Article 136 of the Con- 
stitution. 


9. As the number of the accused persons 
present and participating in the occurrence 
have not been proved to be five or more, the 
High Court has rightly held that the com- 
mon object necessary for constituting an un- 
awful assembly has not been proved, and 
therefore in the facts and circumstances of 
the case, the High Court correctly held that 
common intention has not been proved and 
as such the four appellants were rightly ac- 
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quitted of the offence under Section 302 read 
with Section 149 I. P. C., and also rightiy 
acquitted all the other accused persons of 
the“ offences under Sections 147 and 148, 
LPC 


10. Shri Rajinder Singh next submits that 
if any offence at all has been committed by 
the appellants of Criminal Appeal No, 175 
of 1974, the offences may be under S. 326, 
J. P. C. depending on the medical evidence 
and circumstances of the case and that Sec- 
tion 34 I. P. C. cannot apply as no common 
intention has been proved. We cannot ac- 
cept this submission. Dr. B. S. Babbar, 
P. W. 3, who held the post-mortem examina- 
tion on the dead body of Jadon found a 
number of wounds out of which the follow- 
ing were serious: 

1. Incised wound 2” X 1” scalp deep on 
head. 

2. Incised wound 3” X }” X scalp deep 
on the head. 

3. Stitched wound with draining tube 3” 
towards upper portion of the stomach on 
right side. 


4. Stitched wound 14” on the upper portion 
of the left side of the stomach. 


In his opinion, death was due to cyncope 
following shock and haemorrhage as a result 
of the injuries. According to him, injuries 
Nos. 1 and 2 separately were sufficient to 
cause death in the ordinary course of nature. 
It, therefore, cannct be argued that the 
offence committed was not murder. 

Common intention is a question of fact. It 
is subjective. But it can be inferred from 
facts and circumstances. In this case, the 
appellants were related. All of them were 
armed with deadly weapons. They were 
together. There was an order by some one, 
“kill, kill”, when all of them simultaneously 
attacked the deceased and P. Ws. 1, 2, 3 and 
C. W. 1. After the occurrence, they left 
together; they were later arrested from the 
same place. The High Court therefore 
tightly held that the appellants caused the in- 
juries with the common intention, and was 
justified in convicting the appellants under 
Section 302/34 of the Penal Code. We, there- 
fore, affirm the conviction and sentences in- 
flicted by the High Court on Maqsoodan, 
Madan Mohan, Prayagnath and Nando, ap- 
pellants in Criminal Appeal No, 175 of 1974 
and dismiss the appeal. 

11. As held above that the High Court 
rightly held that the prosecution failed to 
prove the common object and therefore it 
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tightly acquitted all the accused persons of 
the offences under Sections 147 and 148. 
12. In the result, the State appeals are 
also dismissed. í : 
Appeals dismissed, 
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D. S. Nakara and others, Petitioners v. 
Union of India, Respondent. 

(A) Constitution of India, Arts. 14, 39 (e), 
41, 43 (3) and Pre. — Central Civil Services 
(Pension) Rules (1972), R. 34 — Ministry of 
Finance Memorandum No. F-19 (3)-EV-79, 
Dj- 25-5-1979 — Ministry of Defence Memo- 
randum No. 8B/40725/AG/PS4-C/1816/AD 
(Pension), D/- 28-9-1979 — Classification in 
revised pension formula between pensioners 
on basis of date of retirement specified in 
memoranda — Arbitrary and violative of 
Art, 14 — Same being severable, beneficial 


part is retained and made applicable to all- 


pensioners. 

‘With the expanding horizons of socio- 
economic justice, the Socialist Republic and 
Welfare State which the country endeayours 
to set up and the fact that the old men who 
retired when emoluments were comparatively 
low are exposed to vagaries of continuously 
Tising prices, the falling value of the rupee 
consequent upon inflationary inputs, by in- 
troducing an arbitrary eligibility criteria, 
“being in service and retiring subsequent to 
the specified date” for being eligible for the 
liberalised pension scheme and thereby divid- 
ing a homogeneous class, the classification 
being not based on any discernible rational 
principle and being wholly unrelated to the 
objects sought to be achieved by grant of 
liberalised pension and the eligibility criteria 
devised being thoroughly arbitrary, the eligi- 
bility for liberalised pension scheme of “be- 
ing in service on the specified date and retir- 
ing subsequent to that date” in the memo- 
randa, violates Art. 14 and is unconstitutional 
and liable to be struck down. But, as the 
arbitrary and discriminatory portion in the 
memoranda can be easily severed, both the 
memoranda shall be enforced and imple- 
mented after severance of the unconstitu- 
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tional part. However, arrears of pension 
prior to the specified date are not required 
to be paid to those who have retired before 
the specified date because to that extent the 
scheme is prospective. Accordingly, all pen- 
sioners governed by the 1972 Rules and 
Army Pension Regulations shall be entitled 
to pension as computed under the liberalised 
pension scheme from the specified date, 
irrespective of their date of retirement. 
{Paras 49, 64) 
The fundamental principle is that Art. 14 
forbids class legislation but permits reason- 
able classification for the purpose of legisla- 
tion which classification must satisfy the 
twin tests of classification being founded on 
an intelligible differentia which distinguishes 
persons or things that are grouped together. 
from those that are left out of the group 
and that differentia must have a rational 
nexus to the object sought to be achieved by 
the statute in question. The doctrine of 
classification was evolved to sustain a legis- 
fation or State action designed to help 
weaker sections of the society or some such 
segments of the society in need of succour. 
Legislative and executive action may accord- 
ingly be sustained if it satisfies the twin tests 
of reasonable classification and the ' rational 
principle correlated to the object sought to 
be achieved. The State, therefore, would 
have to affirmatively satisfy the Court that 
the twin tests have been satisfied. It can 
only be satisfied if the State establishes not 
only the rational principle on which classifi- 
cation is founded but correlates it to the 
objects sought to be achived. Where all rel- 
evant considerations are the same, persons 
holding identical posts may not be treated 
differently in the matter of their pay merely 
because they belong to different departments. 
If that cannot be done when they are in 
service, can that be done during their retire- 
ment? Expanding this principle, it can con- 
fidently be said that if pensioners form a 
class, their computation cannot be by differ- 
ent formula affording unequal treatment 
solely on the ground that some retired earlier 
and some retired Jater. (Paras 15, 16, 32) 
Further, Art. 39 (e) requires the State to 
secure that the health and strength of 
workers, men and women, and children of 
tender age are not abused and that citizéns 
are not forced by economic necessity to 
enter avocations unsuited to their age or 
strength. Article 41 obligates the State 
within the limits of its economic capacity 
and development, to make effective provision 
for securing the right to work, to education 
and to provide assistance in cases of un- 
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employment, old age, sickness and disable- - 


ment, and in other cases of undeserved want. 
Article 43 (3) requires the State to endeavour 
to secure amongst other things full enjoy- 
ment of leisure and social and cultural op- 
portunities. Furthermore, the principal aim 
of a socialist State as envisaged in the Pre- 
amble is to eliminate inequality in income 
and status and standards of life. The basic 
framework of socialism is to provide a decent 
standard of life to the working people and 
especially provide security from cradle to 
grave. This amongst others on economia 
side envisaged economic equality and equi- 
table distribution of income. This is a blend 
of Marxism and Gandhism leaning heavily 
towards Gandhian socialism, (Paras 32, 33) 


(B) Constitution of India, Arf. 226 — 
Writ petition — Locus standi — Co-operative 
Society registered under (Co-operative So- 
cieties Act and consisting of public spirited 
citizens seeking to espouse cause of retirees 
individually unable to seek redress through 
labyrinths of costly legal judicial process — 
Its locus standi is unquestionable. (Para 64) 
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Lab IC 427 13 
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AIR 1967 SC 1301: (1967) 2 SCR 325 52 
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Mr. Anil B. Divan, Sr. Advocate, Mrs. 
Vineeta Sen Gupta and Mr. P. H. Parekh, 
Advocates with him, for Petitioners; Mr. 
L. N. Sinha, Attorney General, Mr. M. M. 
Abdul Khader, Sr. Advocate, Mr. N. Nettap 
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and Miss A. Subhashini, Advocates with 
him, for Union of India; Mr. G. L. Sanghi, 
Sr. Advocate, Mr. Randhir Jain, Mr. S. R. 
Srivastava and Mr. K. K. Gupta, Advocates, 
for Interveners. 


DESAi, J.:— With a slight variation to 
suit the context Wolsey’s prayer: “had I 
served my God as reverently as I did my 
King, I would not have fallen on these days 
of penury”; is chanted by petitioners in this 
group of petitions in the Shellian tune: ‘I 
fall on the thorns of life I bleed’. Old age, 
ebbing mental and physical prowess, atrophy 
of both muscle and brain powers permeat- 
ing these petitions, the petitioners in the fall 
of life yearn for equality of treatment which 
is being meted out to those who are soon 
going to join and swell their own ranks. 


2. Do pensioners entitled to receive super- 
annuation or retiring pension under Central 
Civil Services (Pension) Rules, 1972 (‘1972 
Rules’ for short) form a class as a whole? 
Is the date of retirement a relevant consid- 
eration for eligibility when a revised formula 
for computation of pension is ushered in 
and made effective from a specified date? 
Would differential treatment to pensioners. 
related to the date of retirement qua the re- 
vised formula for computation of pension 
attract Art. 14 of the Constitution and the 
element of discrimination liable to be declar- 
ed unconstitutional as being violative of 
Art. 14? These and the related questions 
debated in this group of petitions call for 
an answer in the backdrop of a welfare State 
and bearing in mind that pension is a socio- 
economic justice measure providing relief 
when advancing age gradually but irrevo~ 
cably impairs capacity to stand on one’s own 
feet. 


3. Factual matrix has little relevance to 
the issues raised and canvassed at the hear- 
ing. Petitioners 1 and 2 are retired pen- 
sioners of the Central Government, the first 
being a civil servant and the second being a 
member of the service personnel of the 
Armed Forces. The third petitioner is a 
society registered under the Societies Regis- 
tration Act, 1860, formed to ventilate the 
legitimate public problems and consistent 
with its objective it is espousing the cause 
of the pensioners all over the country, Its 
locus standi‘is in question but that is a 
different matter. The first petitioner retired 
in 1972 and on computation, his pension 
worked out at Rs. 675/- p. m. and along with 
the dearness relief granted from time to 
time, at the relevant time he was in receipt 
of monthly pension of Rs, 935/-, The se 
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cond petitioner retired at or about that time 
and at the relevant time was in receipt of a 
pension plus dearness relief of Rs. 981/- 
p.m. Union of India has been revising and 
liberalising the pension rules from time to 


time. Some landmark changes may be 
noticed. é 
4. The First Central Pay Commission 


(1946-47) recommended that the age of re- 
tirement in future should be uniformly 58 
years for all services and the scale of pension 
should be 1/80 of the emoluments for each 
year of service, subject to a limit of 35/80 
with a ceiling of Rs. 8,000/- per year for 35 
years of service, which the Government of 
India while accepting the recommendation 
raised to Rs. 8,100/- per year which would 
earn a monthly pension of Rs. 675/- at the 
maximum. The Second Central Pay Com- 
mission (1957-58) reaffirmed that the age of 
superannuation should be 58 years for all 
classes of public servants but did not re- 
commended any increase in the non-contri- 
butory retitement benefits and recommended 
that if in future any improvement is to be 
made, it was the considered view of the 
Commission that these benefits should be on 
a contributory basis. The Administrative 
Reforms Commission (‘ARC’ for short) set 
up by the Government of India in 1969 took 
note of the fact that the cost of living has 
shot up and correspondingly the possibility 
of savings has gone down and consequently 
the drop in wages on retirement is in reality 
much steeper than what the quantum of 
pension would indicate, and accordingly the 
ARC recommended that the quantum of pen- 
sion admissible may be raised to 3/6 of the 
emoluments of the last three years of service 
as against the existing 3/8 and the ceiling 
should be raised from Rs. 675/- p.m. to 
Rs. 1,000/- p. m. Before the Government 
could take its decision on the recommenda- 
tions of the ARC, the Third Central Pay 
Commission was set up. One of the terms 
of reference of the Third Pay Commission 
was ‘death-cum-retirement benefits of Central 
Government employees’, The Third Pay 
Commission did not examine the question 
of relief to pensioners because in its view 
unless the terms of reference were suitably 
amended it would not be within their juris- 
diction to examine this question- and ona 
teference by them, the Government of India 
decided not to amend the terms of reference. 
With regard to the future pensioners the 
Third Pay Commission while reiterating that 
the age of superannuation should continue 
to be 58 years further recommended that no 
change in the existing formula for computing 
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pension is considered necessary. The only 
important reconimendation worth noticing is 
that the Commission recommended that the 
existing ceiling of maximum pension should 
be raised from Rs. 675/- to Rs. 1,000/- p.m. 
and the maximum of the gratuity should be 
raised from Rs. 24,000/- to Rs. 30,000/-. 


§ On May 25, 1979, Government of 
India, Ministry of Finance, issued Office 
Memorandum No. F-19 (3)-EV-79 whereby 
the formula for computation of pension was 
liberalised but made it applicable to Gov- 
ernment servants who were in service on 
March 31, 1979 and retire from service on 
or after that date (specified datg for short). 
The formula introduced a slab system for 
computation of pension. This liberalised 
pension formula was applicable to employees 
governed by the.1972 Rules retiring on or 
after the specified date. The pension for the 
service personnel which will include Army, 
Navy and Air Force staff is governed by the 
relevant regulations. By the Memorandum 
of the Ministry of Defence bearing No. 
B/40725/AG/PS4-C/1816/AD (Pension)/Ser- 
vices dated Sept. 28, 1979, the liberalised 
pension formula introduced for the Govern- 
ment servants governed by the 1972 Rules 
was extended to the Armed Forces personne] 
subject'to limitations set out in the memo- 
randum with a condition that the new rules 
of pension would be effective from April 1, 
1979, and may be applicable to all service 
officers who become/became non-effective on 
or after that date (for short specified date), 


6. The chronology of events herein 
narrated would bring to surface the conten- 
tions raised in these petitions, The libera- 
lised pension formula shall be applicable 
prospectively to those who retired on or after 
March 31, 1979 in case of Government ser- 
vants covered by 1972 Rules and in respect 
of defence personne! those who became/be- 
come non-effective on or after April 1, 1979. 
Consequently those who retired prior to the 
specified date would not be entitled to the 
benefits of the liberalised pension formula. 


7. Petitioners accordingly contend that 
this Court may consider the raison d’etre for 
payment of pension. If the pension is paid 
for past satisfactory service rendered, and to 
avoid destitution in old age as well as a 
social welfare or socio-economic justice mea- 
sure, the differential treatment for those re- 
tiring prior to a certain date and those retir- 
ing subsequently, the choice of the date be- 
ing wholly arbitrary, would be according 
differential treatment to pensioners who form 
a class irrespective of the date of retirement 
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and, therefore, would be violative of Arti- 
cle 14. It was also contended that classifi- 
cation based on fortuitous circumstance of 
retirement before or subsequent to a date, 
fixing of which is not shown to be rclated to 
any rational principle, would be equally vio- 
lative of Art, 14. 


8. Primary contention is that the pen- 
sioners of the Central Government form a 
class for purpose of pensionary benefits and 
there could not be mini-classification within 
the class designated as pensioners. The ex- 
pression ‘pensioner’ is generally understood 
in contra-distinction to the one in service, 
Government servants in service, in other 
words, those who have not retired, are en- 
titled to salary and other allowances. Those 
who retire and are designated as ‘pensioners’ 
are entitled to receive pension under the rel- 
evant rules. Therefore, this would clearly 
indicate that those who render service and 
retire on superannuation or any other mode 
of retirement and are in receipt of pension 
are comprehended in the expression ‘pen- 
sioners’. 


9. Is this class of pensioners further divi- 
sible for the purpose of ‘entitlement and 
‘payment’ of pension into those who retired 
by certain date and those who retired after 
that date? If date of retirement can be ac- 
cepted as a valid criterion for classification, 
on retirement each individual Government 
servant would form a class by himself be- 
cause the date of retirement of each is cor- 
related to his birth date and on attaining a 
certain age he had to retire. It is only after 
the recommendations of the Third Central 
Pay Commission were accepted by the Gov- 
ernment of India that the retirement dates 
have been specified to be 12 in number be- 
ing last day of each month in which the 
birth date of the individual Government ser- 
vant happens to fall. In other words, all 
Government servants who retire correlated 
to birth date on attaining the age of super- 
annuation in a given month shall not retire 
on that date but shall retire on the last day 
of the month. Now, if date of retirement 
is a valid criterion for classification, those 
who retire at the end of every month shall 
form a class by themselves. This is too 
microscopic a classification to be upheld for 
any valid purpose. Is it permissible or is it 
violative of Art. 14? 


10. The scope, content and meaning of 
Art. 14 of the Constitution has been the 
subject matter of intensive examination by 
this Court in a catena of decisions. It 
would, therefore, be merely adding to the 
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length of this judgment to recapitulate all - 
those decisions and it is better to avoid that 
exercise save and except referring to the . 
latest decision on the subject in Maneka 
Gandhi v. Union of India, (1978) 2 SCR 
621:(AIR 1978 SC 597) from which the 
following observation may be extracted: 


as 


.. What is the content and reach of 
the great equalising principle enunciated in 
this article? There can be no doubt that it 
is a founding faith of the Constitution. It 
is indeed the pillar on which rests securely 
the foundation of our democratic republic. 
And, therefore, it must not be subjected to 
a narrow, pedantic or lexicographic ap- 
proach. No attempt should be made to 
truncate its all-embracing scope and mean- 
ing for, to do so would be to violate its 
activist magnitude. Equality is a dynamic 
concept with many aspects and dimensions 
and it cannot be imprisoned within tradi- 
tional and doctrinaire limits ........ Arti- 
cle 14 strikes at arbitrariness in State action 
and ensures fairness and equality of treat- 
ment. The principle of reasonableness, 
which legally as well as philosophically, is 
an essential element of equality or non-arbi- 
trariness pervades Art. 14 like a brooding 
omnipresence.” 


11. The decisions clearly lay down that 
though Art. 14 forbids class legislation, it 
does not forbid reasonable classification for 
the purpose of legislation. In order, how- 
ever, to pass the test of permissible classifi- 
cation, two conditions must be fulfilled, 
viz., (i) that the classification must be found- 
ed on an intelligible differentia which distin- 
guishes persons or things that are grouped 
together from those that are left out of the 
group; and (ii) that that differentia must have 
a rational relation to the objects sought to 
be achieved by the stafute in question, (See 
Ram Krishna Dalmia v. S. R. Tendolkar, 
1959 SCR 279 at p. 296: (AIR 1958 SC 538 
at p. 547)). The classification may be found- 
ed on differential basis according to objects 
sought to be achieved but what is implicit 
in it is that there ought to be nexus i.e 
causal connection between the basis of classi- 
fication and object of the statute under con- 
sideration. It is equally well settled by the 
decisions of this Court that Art. 14 con- 
demns discrimination not only by a substan- 
tive Jaw but also by a law of procedure. 


12. After an exhaustive review of almost 
all decisions bearing on the question of 
Art. 14, this Court speaking through 
Chandrachud, C. J. in Re. Special Courts Bill, 
(1979) 2 SCR 476 at p. 534: (AIR 1979 SC 
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478 at p. 509) restated the settled proposi- 
tions which emerged from the judgments of 
this Court undoubtedly in so far as they 
were relevant to the decision on the points 
arising for consideration in that matter. 
Four of them are apt and relevant for the 
present purpose and may be extracted. They 
are: 

“3. The constitutional command to the 
State to afford equal protection of its laws 
sets a goal not attainable by the invention 
and application of a precise formula. There- 
fore, classification need not be constituted 
by an exact or scientific exclusion or inclu- 
sion of persons or things. The Courts 

` should not insist on delusive exactness or 

apply doctrinaire tests for determining the 
. validity of classification in any given case, 
‘Classification is justified if it is not palpably 
arbitrary. 


_ 4, The principle underlying the guarantee 
of Article 14 is not that the same rules of 
law should be applicable to all persons within 
the Indian territory or that the same remedies 
‘should be made available to them  irrespec- 
tive of differences of circumstances. It only 
means that all persons similarly circum- 
stanced shall be treated alike both in privi- 
leges conferred and Jiabijities imposed. 
Equal laws would have to be applied to all 
in the same situation, and there should be 
no discrimination between one person and 
another if as regards the subject matter of 
the legislation their position is substantially 
the same. 


6. The law can make and set apart the 
classes according to the needs and exigencies 
of the society and as suggested by expe- 
rience. Itcan recognise evena degree of evil, 
but the classification should never be arbi- 
trary, artificial or evasive, 

7. The classification must not be arbitrary 
but must be rational, that is to say, it must 
not only be based on some qualities or 
characteristics which are to be found in all 
the persons grouped together and not in 
others who are left out but those qualities or 
characteristics must have a reasonable relation 
to the object of the legislation. In order to 
-pass the test, two conditions must be ful- 
filled, namely, (1) that the classification must 
be founded on an intelligible differentia 
which distinguishes those that are grouped 
together from others, and (2) that differentia 
must have a rational relation to the object 
sought to be achieved by the Act.” 

13. The other facet of Article 14 which 
must be remembered is that it eschews arbi- 
trariness in any form. Article 14 has, there- 
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fore, not to be held identical with the doctrin 
of classification. As was noticed in Manek: 
Gandhi’s case (AIR 1978 SC 597) in th 
earliest stages of evolution of the Constitu 
tional law, Art. 14 came to be identified wit! 
the doctrine of classification because the vie. 
taken was that Article 14 forbids discrimina 
tion and there will be no discriminatio: 
where the classification making the differenti 
fulfils the aforementioned two condition 
However, in E. P. Royappa v. State of Tami 
Nadu, (1974) 2 SCR 348:(AIR 1974 S¢ 
555) it was held that the basic principl 
which informs both Articles 14 and 16 i 
equality and inhibition against discriminatior 
This Court further observed as under: 

“From a positivistic point of view, equalit 
is antithetic to arbitrariness. In fact, equalit: 
and arbitrariness are sworn enemies; one be 
longs to the rule of law in a republic whil 
the other, to the whim and caprice of a 
absolute monarch. Where an act is arbitrar! 
it is implicit in it that it is unequal both ac 
cording to political logic and constitutiona 
law and is, therefore, violative of Art. 14 
and if it affects any matter relating to publi 
employment, it is also violative of Art. 16 
Articles 14 and 16 strike at arbitrariness ir 
State action and ensure fairness and equality 
of treatment.” 


14. Justice Iyer has in his inimitable style 
dissected Article 14 as under: 

“The article has a pervasive processua. 
potency and versatile quality, equalitarian ir 
its soul and allergic to discriminatory diktats 
Equality is the antithesis of arbitrariness 
and ex cathedra ipse dixit is the ally 
of demagogic authoritarianism. Only knight 
ertants of ‘executive excesses’, if we may 
use current cliche, can fall in love witt 
the Dame of despotism, legislative or ad 
ministrative. If this Court gives in here il 
gives upthe ghost. Andso itis that I insis' 
on the dynamics of limitations on funda- 
mental freedoms as implying the rule of Jaw; 
Be you ever so high, the law is above you:" 
((1978) 2 SCR 621 at p. 728: AIR 1978 SC 
597 at p.661). Affirming and explaining this 
view, the Constitution Bench in Ajay Hasia 
etc. v. Khalid Mujib Sahravardi, (1981) 2 
SCR 79 : (AIR 1981 SC 487) held that it 
must, therefore, now be taken to be well 
settled that what Article 14 strikes at is arbi- 
trariness because any action that is arbitrary 
must necessarily involve negation of equality. 
The Court made it explicit that where an act 
is arbitrary it is implicit in it that it is un- 
equal both according to political logic and 
constitutional law and is, therefore, violative 
of Article 14. After a review of large num- 
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ber of decisions. bearing on the subject, in 
Air India ete. v. Nargesh. Meerza, (1982) 
1 SCR 438 : (AIR 1981 SC 1829) the Court 
formulated propositions emerging from. an 
analysis and examination of earlier’ decisions. 
One such proposition held well, established is 
that Article 14 is certainly attracted where 
equals are treated differently without any 
reasonable basis. 


15. Thus the fundamental principle is that 
Article 14 forbids class legislation but per- 
mits reasonable classification for the purpose 
of legislation which classification must satisfy 
the twin tests of classification being founded 
on an intelligible differentia’ which distin- 
guishes persons or things that are grouped 
together from those that are left out of the 
group and that differentia must have a 
rational nexus to the object sought to be 
achieved by the statute in question, 


16. As a corollary to this well established 
proposition, the next question is, on whom 
the burden lies to affirmatively establish the 
rational principle on which the classification is 
founded correlated to the object sought to 
be achieved? The thrust of Article 14 is 
that the citizen is entitled to equality before 
law and equal protection of laws. In the 
very nature of things the society being com- 
posed of unequals a welfare State will haye 
to strive by both executive and legislative 
action to help the less fortunate in society to 
ameliorate their condition so that the social 
and economic inequality in the society may 
be bridged. This would necessitate a legisla- 
tion applicable to a group of citizens other- 
wise unequal and amelioration of whose lot 
is the object of state affirmative action. In 
the absence of the doctrine of classification 
such legislation is likely to flounder on the bed 
rock of equality enshrined in Article 14. The 
Court realistically appraising the social strati- 
fication and economic inequality and keeping 
in view the guidelines on which the State 
action must move as constitutionally laid 
down in Part IV of the Constitution, evolved 
the doctrine of classification. The doctrine 
was evolved to sustain a legislation or State 
action designed to help weaker sections of the 
society or some such segments of the society 
in need of succour. Legislative and execu- 
tive action may accordingly be sustained if 
it satisfies the twin tests of reasonable classifi- 
cation and the rational principle correlated 
to the object sought to be achieved. The 
State, therefore, would have to affirmatively 
satisfy the Court that the twin tests have 
been satisfied. It can only be satisfied if the 
State establishes not only the rational princi- 
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ple on which classification is founded but 
correlates it to the objects sought to be 
achieved. This approach is noticed in 
Ramana Dayaram Shetty v. International 
Airport Authority of India, (1979) 3 SCR 
1014 at p. 1034: (AIR 1979 SC 1628 at 
pp. 1637-38) when at page 1034, the Court 
observed that a discriminatory action’ of the 


‘Government is liable to be struck down, un- 


less it can be shown by the Government that 
the departure was not arbitrary, but was 
based on some valid principle which in itself 
was not irrational, unreasonable or dis- 
criminatory. 

17. The basic contention as hereinbefore 
noticed is that the pensioners for the purpose 
of receiving pension form a class and there 
is no criterion on which classification of pen- 
sioners retiring prior to specified date and 
retiring subsequent to that date can provide 
a rational principle correlated to the object, 
viz., object underlying payment of pensions. 
In reply tothis contention set out in para 19 


‘of the petition, Mr. S. N. Mathur, Director, 


Ministry of Finance in part 17 of his affi- 
davit-in-opposition on behalf of the respon- 
dents has averred as under: 


“The contentions in parts 18 and 19 that 
all pensioners form one class is not correct 
and the petitioners have not shown how they 
form one class. Classification of pensioners 
on the basis of their date of retirement is a 
valid classification for the purpose of pen- 
sionary benefits.” . 


These averments would show at a glance 
that the State action is sought to be sustain- 
ed on the doctrine of classification and the 
criterion on which the classification is sought 
to be sustained is the date of retirement of 
the Government servant which entitled him 
to pension. Thus according to the respon- 
dents, pensioners who retire from Central 
Government service and are governed by the 
relevant pension rules all do not form a class 
but pensioners who retire prior to a certain 
date and those who retire subsequent to a 
certain date form distinct and separate 
classes. It may be made clear that the date 
of retirement of each individual pensioner is 
not suggested as a criterion for classification 
as that would lead to an absured result be- 
cause in that event every pensioner relevant 
to his date of retirement will form a class 
up to (unto?) himself. What is suggested is 
that when a pension scheme undergoes a revi- 
sion and is enforced effective from a certain 
date, the date so specified becomes a sort of 
a rubicon and those who retire prior to that 
date form one class and those who retire. on 
a subsequent date form a distinct and sepa- 
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rate class and no one can cross the rubicon. 
And the learned Attorney General contended 
that this differentiation is grounded on a 
rational principle and it has a direct correla- 
tion to the object sought to be achieved by 
liberalised: pension formula, 


18. The approach of the respondents 
taises a vital and none too easy of answer, 
question as to why pension is paid And why 
was it required to be liberalised? Is the em- 
ployer, which expression will include even 
the State, bound to pay pension? Is there 
any obligation on the employer to provide 
for the erstwhile employee even after the 
contract of employment has come to an end 
and the employee has ceased to render ser- 
vice ? 

19. What is a pension? What are the 
goals of pension? What public interest or 
purpose, if any, it seeks to serve? If it does 
seek to serve some public purpose, is it 
thwarted by such artificial division of retire- 
ment pre and post a certain date? We need 
seek answers to these and incidental questions 
so as to render just justice between parties 
to this petition. 


20. The antiquated notion of pension 
being a bounty, a gratuitous payment depend- 
ing upon the sweet will or grace of the em- 
ployer not claimable as a right and, there- 
fore, no right to pension can be enforced 
through Court has been swept under the 
carpet by the decision of the Constitution 
Bench in Deoki Nandan Prasad v. State of 
Bihar, 1971 (Supp) SCR 634 : (AIR 1971 SC 
1409) wherein this Court authoritatively ruled 
that pension is a right and the payment of 
it does not depend upon the discretion of the 
Government but is governed by the rules and 
a Government servant coming within those 
tules is entitled to claim pension. It was 
further held that the grant of pension does 
not depend upon anyone’s discretion. It is 
only for the purpose of quantifying the 
amount having regard to service and other 
allied matters that it may be necessary for 
the authority to pass an order to that effect 
but the right to receive pension flows to the 
officer not because of any such order but by 
virtue of the rules. This view was reaffirmed 
in State of Punjab v. Iqbal Singh, (1976) 3 
SCR 360 : (AIR 1976 SC 667). 


21. There are various kinds of pensions 
and there are equally various methods of 
funding pension programmes. The present 
enquiry is limited to non-contributory super- 
annuation or retirement pension paid by 
Government to its erstwhile employee and 

` the purpose and object underlying it. Initially 
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this class of pension appears to have been 
introduced as a reward for loyal service. 
Probably the alien rulers who recruited em- 
ployees in lower echelons of service from the 
colony and exported higher level employees 
from the seat of Empire, wanted to ensure 
in the case of former continued loyalty till 
death to the alien rulers and in the case of 
latter, an assured decent living standard in 
old age ensuring economic security at the 
cost of the colony. 


22. In the course of transformation of 
society from feudal to welfare and as socia- 
listic thinking acquired respectability, State 
obligation to. provide security in old age, an 
escape from undeserved want was recognised 
and as a first step pension was treated not 
only as a reward for past service but with 
a view to helping the employee to avoid de- 
stitution in old age. The quid pro quo was 
that when the employee was physically and 
mentally alert, he rendered unto the master 
the best, expecting himto look after him in 
the fall of life. A retirement system therefore 
exists solely for the purpose of providing 
benefits. In most of the plans of retirement 
benefits, everyone who qualifies for normal 
retirement receives the same amount. (see Re- 
tirement Systems for Public Employees by 
Bleekney, page 33). 

23. As the present case is concerned with 
superannuation pension, a brief history of its 
initial introduction in early stages and con- 
tinued existence till today may be illuminat- 
ing. Superannuation is the most descriptive 
word of all but has become obsolescent be- 
cause it seems ponderous. Its genesis can be 
traced to the first Act of Parliament (in 
U. K.) to be concerned with the provision of 
pensions generally in the public offices. It 
was passed in 1810. The Act which substan- 
tively devoted itself exclusively to the pro- 
blem of superannuation pension was super- 
annuation Act of 1834. These are landmarks 
in pension history because they attempted for 
the first time to establish a comprehensive 
and uniform scheme for all whom we may 
now call civil servants. Even before the 
19th century, the problem of providing for 
public servants who are unable, through old 
age or incapacity, to continue working, has 
been recognised, but methods of dealing with 
the problem varied from society to society 
and even occasionally from department to 
department. 

24. A political society which has a goal 
of setting up of a welfare State, would intro- 
duce and has in fact introduced as a welfare 
measure wherein the retiral benefit is ground- 
ed on considerations of Stafe obligation to 
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its citizens who having rendered service 
during the useful span of life must not be 
left to penury in their old age, but .the 
evolving concept of social security is a later 
day development’. And this journey was 
over a rough terrain. To note only one stage 
in 1856 a Royal Commission was set up to 
consider whether any changes were neceSsary 
in the system established by the 1834 Act. 
The Report of the Commission is known as 
“Northoote-Trevelyan Report”. The Report 
was pungent in its criticism when it says that: 
“in civil services comparable to lightness of 
work and the certainty of provision in case 
of retirement owing to bodily incapacity, 
furnish strong inducements to the parents 
and friends of sickly youth to endeavour to 
obtain for them employment in the service 
of the Government, and the extent to which 
the public are consequently burdened, first 
with the salaries of officers who are obliged 
to absent themselves from their duties on ac- 
count of ill health, and afterwards with their 
pensions when they retire on the same plea, 
would hardly be credited by those who have 
not had opportunities of observing the opera- 
tion of the system.” (see Gerald Rhedes, 
Public Sector Pensions, pp. 18-19). 


25. This approach is utterly unfair be- 
cause in modern times public services are 
manned by those who enter at a compara- 
tively very young age, with selection through 
national competitive examination and ordi- 
narily the best talent gets the opportunity. 


26. Let us therefore examine what are the 
goals that pension scheme seeks to subserve ? 
A pension scheme consistent with available 
resources must provide that the pensioner 
would be able to live: (i) free from want, 
with decency, independence and self-respect, 
and (ii) at a standard equivalent at the pre- 
retirement level. This approach may merit 
the criticism that if a developing country like 
India cannot provide an employee while 
rendering service a living wage, how can one 
be assured of it in retirement? This can be 
aptly illustrated by a smali illustration. A 
man with a broken arm asked his doctor 
whether he will be able to play the piano 
after the castis removed. When assured that 
he will, the patient replied, ‘that is funny, I 
could not before’. It appears that in deter- 
mining the minimum amount required for 
living decently is difficult, selecting the per- 
centage representing the proper ratio be- 
tween earnings and the retirement income is 
harder. But it is imperative to note that as 
self-sufficiency declines the need for his at- 
tendance or institutional care grows. Many 
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are literally surviving now than the . past. 
We owe it to them and ourselves -that 
they live, not merely exist. The philosophy 
prevailing in a given society at various stages 
of its development profoundly influences its 
social objectives. These objectives are in 
turn a determinant of a social policy. The 
law is one of the chief instruments whereby 
the social policies are implemented and ‘pen- 
sion is paid according to rules which can be 
said to provide social security law by which 
it is meant those legal mechanisms primarily 
concerned to ensure the provision for the 
individual of a cash income adequate, when 
taken along with the benefits in kind provid- 
ed by other social services (such as free 
medical aid) to ensure for him a culturally 
acceptable minimum standard of living when 
the normal means of doing so failed’. (see 
Social Security Law by Prof. Harry Calvert, 
p. 1). 

27. Viewed in the light of the present day 
notions pension is a term applied to periodic 
money payments to a person who retires at 
a certain age considered age of disability; 
payments usually continue for the rest of the 
natural life of the recipient. The reasons 
underlying the grant of pension vary from 
country to country and from scheme to 
scheme. But broadly stated they are: (i) as 
compensation to former members of the 
armed forces or their dependents for old age, 
disability, or death (usually. from service 
causes), (ii) as old age retirement or dis- 
ability benefits for civilian employees, and 
(iii) as social security payments for the aged, 
disabled, or deceased citizens made in ac- 
cordance with the rules governing social ser- 
vice programmes of the country. Pensions 
under the first head are of great antiquity. 
Under the second head they have been in 
force in one form or another in some coun- 
tries for over a century but those coming 
under the third head are relatively of recent 
origin, though they are of the greatest magni- 
tude. There are other views about pensions 
such as charity, paternalism, deferred pay, 
rewards for service rendered, or as a means 
of promoting general welfare (see Encyclo- 
paedia Britannica, Vol. 17, p. 575). But these 
views have become otiose. 

28. Pensions to civil -employees of the 
Government and the defence personnel as ad- 
ministered in India appear to be-a compensa- 
tion for service rendered in the past. How- 
ever, as held in Dodge v. Board of Educa- 
tion, (1937) 302 US 74: 82 Law Ed 57 a pen- 
sion is closely akin to wages in that it con- 
sists of payment provided by an employer, 
is paid in consideration of past service and 
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serves the purpose of helping the recipient 
meet the expenses of living. This appears to 
be the nearest to our approach to pension 
with the added qualification that it should 
ordinarily ensure freedom from undeserved 
want. 


29. Summing-up it can be said with con- 
fidence that pension is not only compensa- 
tion for loyal service rendered in the past, 
but pension also has a broader significance, 
in that it is a measure of socio-economic 
justice which inheres economic security in 
the fall of life when physical and mental 
prowess is ebbing corresponding to aging pro- 
cess ‘and therefore, one is required to fall 
back on savings. One such saving in kind 
is when you gave your best in the hey -day 
of life to your employer, in days of invali- 
dity, economic security by way of periodical 
payment is assured. The term has been 
judicially defined as a stated allowances or 
stipend made in consideration of past service 
or a surrender of rights or emoluments to 
one retired from service. Thus the pension 
payable to a Government employee is earned 
by rendering long and efficient service and 
therefore can be said to be a deferred por- 
tion of the compensation for service render- 
ed. In one sentence one can say that the 
most practical raison d’etre for pension is the 
inability to provide for oneself due to old 
age. One may live and avoid unemployment 
but not senility and penury if there is noth- 
ing to fall back upon. 


30. The discernible, purpose thus under- 
lying pension scheme or a statute introducing 
the pension scheme must inform interpreta- 
tive process and accordingly it should receive 
a liberal construction and the Courts may 
not so interpret such statute as to render 
_them inane (see American Jurisprudence 2d. 
881). 


31. From the discussion three things 
emerge: (i) that pension is neither a bounty 
nor a matter of grace depending upon the 
sweet will of the employer and that it creates 
a vested right subject to 1972 Rules which are 
statutory in character because they are enact- 
ed in exercise of powers conferred by the 
proviso to Article 309 and Clause (5) of Arti- 
cle 148 of the Constitution, (ii) thatthe pen- 
sion is not an ex gratia payment but it is a 
payment for the past service rendered: and 
(iii) it is a social welfare measure rendering 
socio-economic justice to those who in the 
. hey day of their life ceaselessly toiled for the 
employer on an assurance that in their old 
age they would not be left in lurch. It must 
.also be noticed that the quantum of pension 
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is a certain percentage correlated to the 
average emoluments drawn during last three 
years of service reduced to ten months under 
liberalised pension scheme. Its payment js 
dependent upon an additional condition. of 
impeccable behaviour even subsequent to re- 
tirement, that is, since the cessation of the 
contract of service and that it can be reduced 
or withdrawn as a disciplinary measure. 

32. Having succinctly focussed our. at- 
fention on the conspectus of elements and 
incidents of pension the main question may 
now be tackled. But, the approach of Court 
while considering such measure is of para- 
mount importance. Since the. advent of -the 
Constitution, the State action must be- direct- 
ed towards attaining the goals set out in 
Part IV of the Constitution which, when 
achieved, would permit us to claim that-.we 
have set up a welfare State. Article 38 -(1) 
enjoins the State to strive to promote welfare 
of the people by securing and protecting: as 
effective as it may a social -order-in which 
justice social, economic and political shall 


- inform all institutions of the national life. In 


particular the State shall strive to minimise 
the inequalities in income and endeavour to 
eliminate inequalities in status, facilities and 
opportunities. Article 39 (d) enjoins a duty 
to see that there is equal pay for equal work 
for both men and women and this directive 
should be understood and interpreted in the 
light of the judgment of this Court in Ran- 
dhir Singh v. Union of India, (1982) 1, SCC 
618 : (AIR 1982 SC 879). Revealing ‘the 
scope and content of this facet of equality, 
Chinnappa Reddy, J. speaking for the Court 
observed as under (para 1): a), 
“Now, thanks to the rising social and 
political consciousness and the expectations 
roused as a consequence and the forward 
looking posture of this Court, the under 
privileged also are clamouring for their rights 
and are seeking the intervention of the Court 
with touching faith and confidence in the 


‘Court. The Judges of the Court havea duty 


to redeem their constitutional oath and do 
justice no less to the pavement dweller than to 
the guest of the Five Star hotel.” 


Proceeding further, this Court observed that 
where all relevant considerations are the 
same, persons ‘holding identical posts may not 
be treated differently in the matter of their 
pay merely because they belong to different 
departments. If that can’t be done when 
they are in service, can that be done during 
their retirement? Expanding this principle, 
one can confidently say that if pensioners 
form a class, their computation cannot be by 
different formula affording unequal treatment 
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solely on the ground that some retired earlier 
and some retired later. Article 39 (e) requires 
the. State to secure that the health and 
strength of workers, men and women, and 
children of tender age are not abused and 
that citizens are not forced by economic 
necessity to enter avocations unsuited to their 
age or strength. Article 41 obligates the 
State within the limits of its economic capa- 
city and development, to make effective pro- 
vision for securing the right to work, to 
education and to provide assistance in cases 
of unemployment, old age, sickness and dis- 
ablement, and in other cases of underserved 


want. Article 43 (3) requires the State to 
endeavour to secure amongst other things 
full enjoyment of leisure and social and 


` cultural opportunities. 


33. Recall at this stage the Preamble, the 
floodlight illuminating the path to be pursued 
by the State to set up a Sovereign Socialist 
Secular Democratic Republic. Expression 
‘socialist? was intentionally introduced in the 
Preamble by the Constitution (Forty-Second 
Amendment) Act, 1976. In the Objects and 
“Reasons for amendment amongst other things, 
ushering in of socio-economic revolution was 
promised. The clarion call may be extracted : 


“The question .of aménding the Constitu- 
.tion for removing the difficulties which have 
arisen in achieving the objective of socjo- 
economic revolution, which would -end 
poverty and ignorance and disease and in- 
„equality of opportunity, has been engaging 
the active attention of Government and the 
public for some time... ...-.. 

It is, therefore, proposed to amend the 
Constitution, to spell out expressly the high 
ideals of socialism... . 
to make the directive principles more com- 
prehensive.. 


What does a Socialist Republic imply? Socia- 
lism is a much misunderstood word. Values 
determine contemporary socialism pure and 
simple. But it is not necessary at this stage 
to go into all its ramifications. The principal 
aim of a socialist State is to eliminate in- 
„equality in income and status and standards 
of life. The basic framework of socialism is 
jto provide a decent standard of life to the 
working people and especially provide se- 
curity from cradle to grave, This amongst 
others on economic side envisaged economic 
equality and equitable distribution of income. 
This is a blend of Marxism and Gandhism 
leaning heavily towards Gandhian socialism. 
During the formative years, socialism aims at 
providing all opportunities for pursuing the 
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educational activity. For want of where- 
withal or financial equipment the opportu- 
nity to be fully educated shall not be denied. 
Ordinarily, therefore, a socialist State pro- 
vides for free education from. primary to 
Ph. D. but the pursuit must be by those who 
have the necessary intelligent quotient and 
not as in our society where a brainy young 
man coming from a poor family will not be 
able to prosecute the education for want of 
wherewithal while the ill equipped son or 
daughter. of a well-to-do father will enter the 
portals of higher education and contribute to 
national wastage. After the education is 
completed, socialism aims at equality in 
pursuit of excellence in the chosen avocation 
without let or hindrance of caste, colour, sex 
or religion and with full opportunity’ ‘to 
reach the top not thwarted by any considera- 
tions of status, social or otherwise. But even 
here the less equipped person shall be assured 
a decent minimum standard of life and ex- 
ploitation in any form shall be eschewed. 
There will be equitable distribution of 
national cake and the worst off shall be 
treated in such a manner as to push them 
up the ladder. Then comes the old age in 
the life of everyone, be he a monarch or a 
mahatma, a worker or a pariah. The old age 


` overtakes each one, death being the fulfil- 


ment of life providing freedom from bondage. 
But here socialism aims at providing an eco- 
nomic security to those who have rendered 
unto society what they were capable of doing 
when they were fully equipped with their 
mental and physical prowess. In the fall of 
life the State shall ensure to the citizens. a 
reasonably decent standard of life, medical 
aid, freedom from want, freedom from fear 
and the enjoyable leisure, relieving the bore- 
dom and the humility of dependence in old 
age. This is what Article 41 aims when it 
enjoins the State to secure public assistance 
in old age, sickness and disablement. It was 
such a socialist State which the Preamble 
directs the centres of power Legislative, Ex- 
ecutive and Judiciary to strive to setup. From 
a wholly feudal exploited slave society to a 
vibrant, throbbing socialist welfare society is 
a long march but during this journey to the 
fulfilment of goal every State action (illegible) 
taken must be directed, and must be so in- 
terpreted, as to take the society. one step 


„towards the goal. 


‘ 


34. To some extent this approach will 
find support in the judgment in Minerva 
Millis Ltd. v. Union of India, (1981) 1 SCR 
206 : (AIR 1980 SC 1789) speaking for the 
majority, Chandrachud, C. J. observed as. 
Under: ; 
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“This is not mere semantic. The edifice 
. of our Constitution is built upon the concepts 
crystallised in the Preamble. We resolved to 
constitute ourselves into a Socialist State 
which carried with it the obligation to secure 
to our people justice —~ social, economic and 
political, We, therefore, put Part IV into 
our Constitution containing directive princi- 
ples of State policy which specify the socia- 
listic goal to be achieved.” 


_ At a later stage it was observed that the 
_ fundamental rights are not an end in them- 
selves but are the means to an end, the end 
is specified in Part TV. Bhagwati, J. in his 
minority judgment after extracting a portion 
of the speech of the then Prime Minister 
Jawahar Lal Nehru, while participating in a 
discussion on the Constitution (First Amend- 
ment) Bill, observed that the Directive prin- 
ciples are intended to bring about a socio- 
economic revolution and to create a new 
_ socio-economic order where there will be 
social and economic justice for all and every- 
one, not only a fortunate few but the teem- 
ing millions of India, would be able to parti- 
cipate in the fruits of freedom and develop- 
ment and exercise the fundamental rights. It, 
therefore, appears to be well established that 
while interpreting or examining the constitu- 
tional validity of legislative/administrative 
action, the touchstone of Directive Principles 
of State Policy in the light of the Preamble 
will provide a reliable yardstick to hold one 
way or the other. 


35. With this background lef us now turn 
to the challenge posed in these petitions. The 
challenge is not to the validity of the pension 
liberalisation scheme. The scheme is wholly 

- acceptable to the petitioners, nay they are 
ardent supporters of it, nay further they seek 
the benefit of it. The petitioners challenge 
only that part of the scheme by which its 
benefits are admissible to those who retired 
from service after a certain date. In other 
words, they challenge that the scheme must 
be uniformly enforced with regard to all 
pensioners for the purpose of computation of 
` pension irrespective of the date when the 
Government servant retired subject to the 
only condition that he was governed by the 
-1972 Rules. No doubt, the benefit of the 
` scheme will be available from the specified 
date, irrespective of the fact when the con- 
cerned Government servant actually retired 
. from service. 


36. Having set out clearly the society 
which we propose to set up, the direction in 
‘ which the State action must move, the wel- 
fare State which we propose to build up, the 
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constitutional goal of setting up a socialist 
State and ‘the assurance in the Directive 
Principles of State Policy especially of se- 
curity in old age at least to those who have 
rendered useful service during their active 
years, it is indisputable, nor was it question- 
ed, that pension as a retirement benefit is in 
consonance with and furtherance of the goals 
of the Constitution. The goals for which 
pension is paid themselves give a fillip and 
push to the policy of setting up a welfare 
State because by pension the socialist goal 
of security of cradle to grave is assured at 
least when it is mostly needed and least 
available, namely, in the fall of life. 


; 37. If such be the goals of pension, if 
such be the welfare State which we propose 
to set up, if such be the goals of socialism 
and conceding that any welfare measure may 
consistent with economic capacity of the 
State be progressively augmented with wider 
width and a longer canvass yet when the 
economic means permit the augmentation, 
should some be left out for the sole reason 
that while in the formative years of the 
nascent State they contributed their might 
but when the fruits of their labour led to the 
flowering of economie development and 
higher gross national produce bringing in 
larger revenue and therefore larger cake is 
available, they would be denied any share of 
it? Indisputably, viewed from any angle 
pensioners for payment of pension form a 
class. Unqucstionably pension is linkéd to 
length of service and the last pay drawn but 
the last pay ses not imply the pay on the 
last day of retirement but average emolu- 
ments as defined in the scheme. Earlier 
average emoluments of 36 months’ service 
provided the measure of pension because 
the pension was related to the average 
emoluments during 36 months just pre- 
ceding retirement. By the liberalised scheme 
it is now reduced to average emolu- 
ments of 10 months preceding the date. Any 
one in government service would appreciate 
at a glance that with an average of 10 
months it would be on the higher side on 
account of the two fortuitous circumstances 
that the pay-scales, if one has not reached 
the maximum, permit annual increments and 
there are promotions in the last one or two 
years. With a view to giving higher average 
the scheme was liberalised to provide fon 
average emoluments with reference to last 
10 months’ service. Coupled with it, a slab 
system for computation is introduced and 
the ceiling is raised. This is liberalisation. 
Now, if the pensioners who retired prior to 
the specified date and had to earn pension 
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on the average emoluments of 36 months’ 
salary just preceding the date of retirement, 
naturally the average would be lower and 
they will be doubly hit because the slab 
system as now introduced was not available 
and the ceiling was at a lower level. Thus 
they suffer triple jeopardy, viz., lower aver- 
age emoluments, absence of slab system and 
lower ceiling. 


38. What then is the purpose in prescrib- 
ing the specified date vertically dividing the 
pensioners between those who retired prior to 
the specified date and those who retire sub- 
sequent to that date? That poses the further 
question, why was the pension scheme libera- 
lised? What necessitiaed liberalisation of 
the pension scheme? 


39. Both the impugned memoranda .do 
not spell out the raison d’etre for liberalising 
the pension formula. In the affidavit in 
opposition by Shri S. N. Mathur, it has been 
stated that the liberalisation of pension of 
retiring Government servants was decided by 
the Government in view of the presistent de- 
mand of the Central Government employees 
represented in the scheme of Joint Consulta- 
tive Machinery. This would clearly imply 
that the preliberalised pension did not pro- 
vide adequate protection in old age and that 
a further liberalisation was necessary as a 
measure of economic security. When Gov- 
ernment favourably responded to the demand 
it thereby ipso facto conceded that there was 
a larger available national cake part of which 
could be utilised for providing higher security 
to erstwhile government servants who would 
retire. The Government also took note of 
the fact that continuous upward movement 
of the post of living index as a sequel of 
inflationary inputs and diminishing purchasing 
power of rupee necessitated upward revision 
of pension. If this be the underlying intend- 
ment of liberalisation of pension scheme, can 
any one be bold enough to assert that it was 
good enough only for those who would re- 
tire subsequent to the specified date but those 
who had already retired did not suffer the 
pangs of rising prices and falling purchasing 
power of the rupee? What is the sum total 
of picture? Earlier the scheme was not that 
liberal keeping in view the definition of 
average emoluments and the absence of slab 
system and a lower ceiling. Those who ren- 
dered the same service earned less pension 
and are exposed to the vagary of rising prices 
consequent upon the inflationary inputs. If, 
therefore, those who are to retire subsequent 
to the specified date would fell the pangs in 

, their old age, of lack of adequate security, 
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by what stretch of imagination the same can 
be denied to those who retired earlier with 
lower emoluments and yet are exposed to 
the vagaries of the rising prices and the fall- 
ing purchasing power of the rupee. And the 
greater misfortune is that they are becoming 
older and older compared to those who 
would be retiring subsequent to the specified 


‘date. The Government was perfectly justi- 


fied in liberalising the pension scheme. In 
fact it was overdue. But we find no justifica- 
tion for arbitrarily selecting the criteria for 
eligibility for the benefits of the scheme 
dividing the pensioners all of whom would be 
retirees but falling on one or the other side 
of the specified date. 


40. Therefore, let us proceed to examine 
whether there was any rationale behind the 
eligibility qualification, The learned At- 
torney-General contended that the scheme is 
one whole and that the date is an integral 
part of the scheme and the Govt. would have 
never enforced the scheme devoid of the 
date and the date is not severable 
from the scheme as a whole. Contended the 
learned Attorney-General that the Court does 
not take upon itself the function of legisla- 
tion for persons, things or situations omitted 
by the legislature. It was said that when the 
legislature has expressly defined the class with 
clarity and precision to which the legislation 
applies, it would be outside the judicial func- 
tion to enlarge the class and to do so is not 
to interpret but to legislate which is the 
forbidden field. Alternatively it was also 
contended that where a larger class com- 
prising two smaller classes is covered by a 
legislation of which one part is constitutional, 
the Court examines whether the legislation 
must be invalidated as a whole or only in 
respect of the unconstitutional part. It was 
also said that severance always cuts down 
the scope of legislation but can never enlarge 
it and in the present case the scheme as it 
stands would not cover pensioners such as 
the petitioners and if by severance an attempt 
is made to include them in the scheme it is 
not cutting down the class or the scope but 
enlarge the ambit of the scheme which is 
impermissible even under the doctrine of 
severability. In this context it was lastly 
submitted that there is not a single case in 
India or elsewhere where the Court has in- 
cluded some category within the scope of 
provision of a law to maintain its constitu- 
tionality. 

41. The last submission, the absence of 
precedent need not deter us for a moment. 
Every new norm of socio-economic justice, 
every new measure of social justice com- 
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menced for the first time at some point of 
history. If at that time it is rejected as being 
without a precedent, the law as an instru- 
ment of social engineering would have long 
since been dead and no tears would have 
been shed. To be pragmatic is not to be 
unconstitutional. In its onward march law 
as an institution usher in socio-economic jus- 
tice. In fact, social security in old age com- 
manded itself in earlier stages as a moral 
concept but in course of time it acquired 
legal connotation. The rules of natural jus- 
tice owned their origin to ethical and moral 
code. Is there any doubt that they have be- 
come the integral and inseparable parts of 
rule of law of which any civilised society is 
proud? Can anyone be boid enough to 
assert that ethics and morality are outside 
the field of legal formulations. Socio-eco- 
nomic justice stems from the concept of 
social morality coupled with abhorrence for 
economic exploitation, And the advancing 
society converts in course of time moral or 
ethical code into enforceable legal formula- 
tions. Over emphasis on precedent furnishes 
an insurmountable road block to the onward 
march towards promised millennium. An 
overdose of precedents is the bane of our 
system which is slowly getting stagnant, 
stratified and atrophied. Therefore, absence 
ofa precedent on this point need not deter 
us at all. We are all the more happy for the 
chance of scribbling on a clean slate, 


42. If it appears to be undisputable, as it 
does to us that the pensioners for the pur- 
pose of pension benefits form a class, would 
its upward revision permit a homogeneous 
class to be divided by arbitrarily fixing an 
eligibility criteria unrelated to purpose of 
revision, and would such classification be 
founded on some rational principle? The 
classification has to be based, as is well 
settled, on some rational principle and the 
rational principle must have nexus to the 
objects sought to be achieved. We have set 
out the objects underlying the payment of 
pension. If the State considered it necessary 
to liberalise the pension scheme, we find no 
rational principle behind it for granting these 
benefits only to those who retired subsequent 
to that date simultaneously denying the same 
to those who retired prior to that date. If 
the liberalisation was considered necessary for 
augmenting social security in old age to 
government servants then those who retired 
earlier cannot be worse off then those who 
retire later. Therefore, this division which 
classified pensioners into two classes is not 
based on any rational principle and if the 
rational principle is the one of dividing pen- 
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sioners with a view to giving something 
more to persons otherwise equally placed, it 
would be discriminatory. To illustrate, take 
two persons, one retired just a day prior and 
another a day just succeeding the specified 
date. Both were in the same pay bracket, 
the average emolument was the same and 
both had put in equal number of years of 
Service. How does a fortuitous circum- 
stance of retiring a day earlier or a day later 
will permit totally unequal treatment in the 
matter of pension. One retiring a day ear- 
lier will have to be subject to ceiling of 
Rs. 8,100/- p.a. and average emolument to 
be worked out on 36 months’ salary while 
the other will have a ceiling of Rs. 12,000/- 
p.a. and average emolument will be comput- 
ed on the basis of last ten months’ average, 
The artificial division stares into face and is 
unrelated to any principle and whatever 
principle, if there be any, has absolutely no 
nexus to the objects sought to be achieved’ 
by liberalising the pension scheme. In fact 
this arbitrary division has not only no nexus 
to the liberalised pension scheme but it is 
counter productive and runs counter to the 
whole gamut of pension scheme. The equal 
treatment guaranteed in Article 14 is wholly 
violated inasmuch as the pension rules being 
statutory in character, since the specified 
date, the rules accord differential and dis- 
criminatory treatment to equals in the matter 
of commutation of pension. A 48 hours’ 
difference in matter of retirement would 
have a traumatic effect. Division 
both arbitrary and unprincipled. Therefore, 
the classification does not stand the test of 
Art. 14, 


43. Further the classification is wholly 
arbitrary because we do not find a single ac- 
ceptable or persuasive reasOn for this divi- 
sion. This arbitrary action violated the 
guarantee of Art. 14. The next question is 
what is the way out? 


44, The learned Attorney-General cons 
tended that the scheme is to be taken as a 
whole or rejected as a whole and the date 
from which it came into force is an integral 
and inseparable part of the scheme. The 
two sub-limbs of the submissions were that, 
(i) the Court cannot make a scheme having 
financial implications retroactive, and (ii) this 
Court cannot grant any relief to the pen- 


sioners who retired prior to a specified date 


because if more persons divide the available 
cake, the residue falling to the share of each 
especially to those who are likely to be 
benefitted by the scheme will be compara-, 
tively smaller and as they are not before the 


ALR 


is thus’ 


? 
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Court, no relief can be given to the pen- 
sioners, 


45. Let us clear one misconception, The 
pension scheme including the liberalised 
scheme available to the Government em- 
ployees is non-contributory in character. It 
was not pointed out that there is something 
like a pension fund, It is recognised as an 
item of expenditure and it is budgeted and 
voted every year. At any given point of 
time there is no fixed or predetermined pen- 
sion fund which is divided amongst eligible 
pensioners, There is no artificially created 
fund or reservoir from which pensioners 
draw pension within the limits of the fund, 
the share of each being extensive with the 
available fund. The payment of pension is 
a statutory liability undertaken by the Gov- 
ernment and whatever becomes due and pay- 
able is budgeted for. One could have ap- 
preciated this line of reasoning where there 
is a contributory scheme and a pension fund 
from which alone pension is disbursed. That 
being not the case, there is no question of 
pensioners dividing the pension fund which, 
if more persons are admitted to the scheme, 
would pro rata affect the share. Therefore, 
there is no question of dividing the pension 
fund. Pension is a liability incurred and 
has to be provided for in the budget. There- 
fore, the argument of division of a -cake, 
larger the number of shares, smaller the 
shares and absence of residue and therefore 
by augmentation of beneficiaries, pro rata 
share is likely to be affected and their absence 
making relief impermissible, is an argument 
born-of desperation, and is without merits 
and must be rejected as untenable, 


46. By our approach, are we making the 
scheme ‘retroactive? The answer is emphati- 
cally in the negative. Take a Government 
servant who retired on April 1, 1979. He 
would be governed by the liberalised pension 
scheme. By that time he had put in quali- 
fying service of 35 years. His length of ser- 
vice is a relevant factor for computation of 
pension, Has the Government made it re- 
troactive, 35 years backward compared to 
the case of a Government servant who retir- 
ed on 30th March, 1979? Concept of quali- 
fying service takes note of length of service, 
and pension quantum is correlated to quali- 
fying service. Is it retroactive for 35 years 
for one and not retroactive for a person who 
retired two days earlier. It must be remem- 
bered that pension is relatable to qualifying 
service. 
emoluments and the length of service. Any 
„liberalisation would pro tanto be retroactive 
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It has correlation to the average. 
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in the narrow sense of the term. Otherwise 
it is always prospective. A statute is not 
properly called a retroactive statute because 
a part of the requisites for its action is 
drawn from a time antecedent to its passing. 
(See Craies on Statute Law, 6th Edn., p. 387). 
Assuming the Government had not prescrib- 
ed the specified date and thereby provided 
that those retiring pre and post the specified 
date would all be governed by the liberalised 
pension scheme. Undoubtedly, it would be 
both prospective and retroactive. Only the 
pension will have to be recomputed in the 
light of the formula enacted in the liberalized 
pension scheme and effective from the date 
the revised scheme comes into force. And 
beware that it is nota new scheme, itis only 
a revision of existing scheme. It is not a 
new retiral benefit. It is an upward revision 
of an existing benefit. If it. was a wholly 
new concept, a new retiral benefit, one could 
have appreciated an argument that those who 
had already retired could not expect it. It 
could have been urged that it is an incentive 
to attract the fresh recruits. Pension is a 
reward for past: service. It is undoubtedly 
a condition of service but not an incentive 
to attract new entrants because if it was to 
be available to new entrants only, it would 
be prospective at such distance of thirty-five 
years since its introduction. But it- covers 
all those in service who entered thirty-five 
years back. Pension is thus not an incentive 
but a reward for past service. And a revi- 
sion of an existing benefit stands on a dif- 
ferent footing than a new retiral benefit. 
And even in case of new retiral benefit of 
gratuity under the Payment of Gratuity Act, 
1972 past service was taken into consid- 
eration. Recall at this stage the method 
adopted when pay-scales are: revised. Re- 
vised pay-scales are introduced from a certain 
date. All existing employees are brought on 
to the revised scales by adopting a theory 
of fitments and increments for past service. - 
In other words, benefit of revised scale is 
not limited to those who enter service subse- 
quent to the date fixed for introducing revis- 
ed scales but the benefit is extended to all 
those in service prior to that date. This is 
just and fair, Now if pension as we view 
it, is some kind of retirement wages for past 
service, can it be denied to those who retired 
earlier, revised retirement benefits being avail- 
able to future retirees only. Therefore, there 
is no substance in the contention that the 
Court by its approach would be making the 
scheme retroactive, because it is implicit in 
theory of wages. 
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47. That takes us to the last important 
contention of the learned Attorney General. 
It was urged that the date from which the 
scheme becomes operative is an integral part 
of the scheme and the doctrine of severabl- 
lity cannot be invoked. In other words, it 
was urged that that date cannot be served 
from the main object of the scheme because 
the Government would have never offered 
the scheme unless the date was an 
part of it. Undoubtedly when an upward 
revision is introduced, a date from which it 
becomes effective has to be provided. It is 
the event of retirement subsequent to the 
specified date which introduces discrimina- 
tion in one otherwise homogeneous class of 
pensioners. This arbitrary selection of „the 
happening of event subsequent to specified 
date denies equality of treatment to persons 
belonging to the same class, some preferred 
and some omitted. Is this eligibility qualifi- 
cation severable ? 

48. It was very seriously contended, re- 
move the event correlated to date and exams» 
ine whether the scheme is workable. We 
find no difficulty in implementing the scheme 
omitting the event happening after the spe- 
cified date retaining the more humane for- 
mula for computation of pension. It would 
apply to all existing pensioners and future 
pensioners. In the case of existing pen- 
sioners, the pension will have to be recom- 
puted by applying the rule of average emolu- 
ments as set out in Rule 34 and introducing 


the slab system and the amount worked out . 


within the floor and the ceiling. 

49. But we make it abundantly clear that 
arrears are not required to be made because 
to that extent the scheme is prospective. 
All pensioners whenever they retired would 
be covered by the liberalised pension scheme, 
because the scheme is a scheme for payment 
of pension to a pensioner governed by 1972 
Rules. The date of retirement is irrelevant. 
But the revised scheme would be operative 
from the date mentioned in the scheme and 
would bring under its umbrella all existing 
pensioners and those who retired subsequent 
to that date. In case of pensioners who re- 
tired prior to the specified date, their pen- 
sion would be computed afresh and would 
be payable in future commencing from the 
specified date. No arrears would be payable. 
And that would take care of the grievance 
of retrospectivity. In our opinion, it would 
make a marginal difference in the case of 
past pensioners because the emoluments are 
not revised. The last - revision of emolu- 
ments was as per the recommendation of the 
Third Pay Commission (Raghubar Dayal 


integral - 
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Commission). [f the emoluments remain the 
same, the computation of average emoluments 
under amended R. 34 may raise the average 
emoluments, the period for averaging being 
reduced from last 36 months to last 10 
months, The slab will provide slightly higher 
pension and if someone reaches the maxi- 
mum the old lower ceiling will not deny him 
what is otherwise justly due on computation, 
The words “who were in service on 
31st March, 1979 and retiring from service 
on or after that date’ excluding the date 
for commencement of revision are words of 
limitation introducing the mischief and are 
vulnerable. as denying equality and introduc- 
ing an arbitrary fortuitous circumstance can 
be served without impairing the formula. 
Therefore, there is absolutely no difficulty in 
removing the arbitrary and discriminatory 
portion of the scheme and it can be easily 
severed. 


50. There is nothing immutable about the 
choosing of an event as an eligibility criteria 
subsequent to a specified date. If the event 
is certain but its occurrence at a point of 
time is considered wholly irrelevant and 
arbitrarily selected having no rationale for 
selecting it and having an undesirable effect 
of dividing homogeneous class and of intro- 
ducing the discrimination, the same can be 
easily severed and set aside. While examin- 
ing the case under Art. 14, the . approach is 
not: ‘either take it or leave it’, the approach 
is removal of arbitrariness and if that can 
be brought about by severing the mischiey~ 
ous portion the Court ought to remove the: 
discriminatory part retaining the beneficial 
portion. The pensioners do not challenge 
the liberalised pension scheme, They seek 
the benefit of it. Their grievance is of the 
denial to them of the same by arbitrary in- 
troduction of words of limitation and we 
find no difficulty in severing and quashing 
the same. This approach can be legitimated 
on the ground that every Government ser- 
vant retires. State grants upward revision 
of pension undoubtedly from a date. Event 
has occurred revision has been earned. Date 
is merely to avoid payment of arrears which 
may impose a heavy burden. If the date is 
wholly removed, revised pensions will have 
to be paid from the actual date of retire- 
ment of each pensioner. That is impermis~ 
sible. The State cannot be burdened with 
arrears commencing from the date of retire- 
ment of each pensioner. But effective from 
the specified date future pension of earlier 
Tetired Government servants can be comput- 
ed and paid on the analogy of fitments in 
revised pay-scales becoming prospectively 
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operative. That removes the nefarious un- 
constitutional part and retains the beneficial 
portion. It does not adversely affect future 
pensioners and their presence in these peti- 
tions becomes irrelevant. But before we do 
so, we must look into the reasons assigned 
for eligibility criteria, namely, ‘in service on 
the specified date and retiring after that date’. 
The only reason we could find in affidavit 


of Shri Mathur is the following statement 
in para 5: 
“The date of effect of the impugned 


orders has been selected on the basis of rel- 
evant and valid considerations.” 


51. We repeatedly posed a question: what 
are those relevant and valid considerations 
and waited for the answer in vain. We say 
so because in the written submissions filed 
on behalf of the Union of India, we find 

. not a single valid or relevant consideration 
much less any consideration relevant to se- 
lection of eligibility criteria. The tenor is 
“we select the date and it is unquestionable; 


either take it or leave it as a whole”. The 
only submission was that the date is not 
severable and some submissions in support 


of it. 

52. Having examined the matter on prin- 
ciple, let us turn to some precedents. In 
D. R. Nim v. Union of India, (1967) 2 SCR 
325 : (AIR 1967 SC 1301) the appellant ques- 
tioned his seniority which was to be deter- 
mined in accordance with the provisions 
contained in Indian Police Service (Regula- 
tion of Seniority) Rules, 1954. These rules 
required first to ascertain the year of allot- 
ment of the person concerned for the deter- 
mination of his seniority. In doing so, the 
Government of India directed that officers 
promoted to the Indian Police Service should 
be allowed the benefit of their continuous 
officiation with effect only from 19th May, 
1951. The appellant challenged the order 
because the period of officiation from 
June, 1947 to May, 1951 was excluded for 
the purpose of fixation of his seniority. His 
grievance was that there was no rationale 
behind selecting this date. After taking into 
consideration affidavit in opposition, this 
Court held as under : 


“It would be noticed that the date, 
May 19, 1951, to begin with had nothing to 
do with the finalisation of the Gradation 
List of the Indian Police Service because it 
was a date which had reference to the finali- 
sation of the gradation list for the JAS. 
Further this date does not seem to have much 
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relevance to the question of avoiding the 
anomalous position mentioned in para 9 of 
the affidavit, reproduced above. This date 
was apparently chosen for the IAS because 
on this date the Gradation List for all the 
earlier persons required to the service had 
been finalised and issued in a somewhat stable 
stage. But why should this date be applied 
to the Indian Police Service has not been 
adequately explained. Mr. B. R. L. Iyengar. 
the learned counsel for the appellant, strong- 
ly urges that selection of May 19, 1951, as a 
crucial date for classifying peopleis arbitrary 
and irrational. We agree with him in this re- 
spect. It further appears from the affidavit 
of Mr. D. K. Guha, Deputy: Secretary to 
the Government of India, Ministry of Home 
Affairs, dated Dec, 9, 1966, that “the Gov- 


ernment of India have recently decided in 
consultation with the Ministry of Law that 
the Ministry of Home Affairs Letter No. 


2/32/S1-AIS, dated the 25th Aug., 1955, will 
not be applicable to those SCS/SPS Officers, 
who were appointed to IAS/IPS prior to the 
promulgation of IAS/IPS (Regulation of 
Seniority) Rules, 1954, and the date of the 
issue of the above letter if their earlier con- 
tinuous officiation was approved by the 
Ministry of Home Affairs and Union Public 
Service Commission”. It further appears 
that ‘in the case of Shri C. S. Prasad also, 
an IPS Officer of Bihar, a decision has been 
taken to give the benefit of fuli continuous 
officiation in senior posts and to revise his 
year of allotment accordingly’. But, it is 
stated that “as Shri Nim was appointed to 
IPS on the 22nd Oct., 1955, i.e. after the 


promulgation of IPS (Regulation of Senio- 


rity) Rules, 1954 and after the issue of letter 
dated 25-8-1955, his case does not fall even 
under this category”. The above statement 
of the case of the Government further shows 
that the date, May 19, 1951 was an artificial 
and arbitrary date having nothing to do with 
the application of the first and the second 
provisos to Rule 3 (3). It appears to us 
that under, the second proviso to Rule 3 (3} 
the period of officiation of a particular offi- 
cer has to be considered and approved or 
disapproved by the Central Government in 
consultation with the Commission copsid- 
ering all the relevant facts. The Central 
Government cannot pick out a date from a 
hat — and that is what it seems to have 
done in this case — and say that a period 
prior to that date would not be deemed to 
be approved by the Central Government 
within the second proviso,” 
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53. The Court held that the Central Gov- 
ernment cannot pick out a date from a hat 
and that is what it seems to have done in 
saying that a period prior to that date would 
not be deemed to be approved by the Cen- 
tral Government within the second proviso. 
In case before us, the eligibility criteria for 
being eligible for liberalised pension scheme 
has been picked out from where it is difficult 
to gather and no rationale is discernible nor 
one was attempted at the hearing. The ratio 
of the decision would squarely apply to the 
facts of this case. 


54. Similarly in Jaila Singh v. State of 
Rajasthan, 1975 (Supp) SCR 428: (AIR 1975 
SC 1436), this Court struck down as discri- 
minatory the division of pre-1955 and 
post-1955 tenants for the purpose of allot- 
ment of land made by the Rules under the 
Rajasthan Colonisation Act, 1954 observing 
that the various provisions indicate that the 
pre-1955 and post-1955 tenants stand on the 
same. footing and therefore do not form dif- 
ferent classes and hence the division was 
held to be based on wholly irrelevant con- 
sideration. The Court further observed that 
it is difficult to appreciate how it would 
make any difference from the point of view 
of allotment of land, whether a tenant has 
been in occupation for 16 years or 18 or 20 
years and why differentiation should be made 
with reference to the date when Rajasthan 
Tenancy Act come into force. This division 
for the purpose of allotment of land with 
reference to certain date was considered both 
arbitrary and discriminatory on the ground 
that it was wholly unrelated to the objects 
sought to be achieved. 


55. As against this the learned Attorney 
General invited our attention to Union of 
India v. Parameswaran Match Works, (1975) 
2 SCR 573: (AIR 1974 SC 2349). By a noti- 
fication dated July 21, 1967, benefit of a 
concessional rate of duty was made available 
if a manufacturer of matches made a de- 
claration that the total clearance of matches 
from a factory would not exceed 75 million 
during a financial year. As framed the noti- 
fication extended the benefit of manufacturers 
with higher capacity to avail of the conces- 
sional rate of duty by filing a declaration as 
visualised in the proviso to the notification 
by restricting their clearance to 75 million 
matches. This notification was amended on 
Sept. 4, 1967 with a view to giving bona fide 
small manufacturers, whose total clearance 
was not estimated to be in excess of 75 
million matches, the benefit of concessional 
rate of duty prescribed under notification 
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dated July 21, 1967. The respondent in the 
case applied for a licence for manufacturing 
matches on Sept. 5, 1967, that is, a day after 
the date on which amended notification was 
issued and filed a declaration that the estim- 
ated manufacture for the financial year 
would not exceed 75 million matches, but 
this was rejected. In a writ petition filed 
by the respondent, the High Court held that 
the classification was unreasonable inasmuch 
as the fixation of the date for making a de- 
claration had no nexus with the object of 


the Act. In the appeal by the Union of 
India, this Court held that the concessional 
rate of duty was intended for small bona 


fide units who were in the field when the 
notification dated Sept. 4, 1967 was issued. 
The concessional rate of duty was not in- 
tended to benefit the large units which had 
split up into smaller units to earn the çon- 
cession. With reference to selection of the | 
date this Court observed as under: 

“The choice of a date as a basis for classi- 
fication cannot always be dubbed as arbi- 
trary even if no particular reason is forth- 
coming for the choice unless it is shown to 
be capricious or whimsical in the circum- 
stances, When it is seen that a line or a 
point there must be and there is no mathe- 
matical or logical way of fixing it precisely, 
the decision of the legislature or its delegate 
must be accepted unless we can say that it 
is very wide- of the reasonable mark.” 

56. In reaching this conclusion the Court 
relied on Louisville Gas Co. v, Alabama 
Power Co., (1927) 240 US 30 at 32:((1927) 
277 US 322). This decision is not an auth- 
ority for the proposition that whenever a date 
js chosen, or an eligibility criteria which 
divides a class, the purpose of choice un- 
related to the objects sought to be achieved 
must be accepted as valid. In fact it is made 
clear in the decision itself that even if no 
particular reason is forthcoming for the 
choice unless it is shown to be capricious or 
whimsical, the choice of the legislature may 
be accepted. Therefore, the choice of the 
date cannot be wholly divorced from the 
objects sought to be achieved by the im» 
pugned action. In other words, if the choice 
is shown to be thoroughly arbitrary and in- 


troduces discrimination violative of Art. 14, 
the date can be struck down. What facts 
influenced the Court’s decision in that case 


for upholding the choice of the date are 
worth recalling. The Court held that the 
object of granting the concessional rate of 
duty was to protect the smaller units in the 
industry from the competition by the larger 
ones and that object would have been 
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frustrated, if, by adopting the device of 
fragmentation, the larger units could become 
the ultimate beneficiaries of the bounty. 
This was the weighty consideration which 
promoted the Court to uphold the date. 


57. The learned Attorney General next 
referred to D. C. Gouse and Co. v. State of 
Kerala, (1980) 1 SCR 804:(AIR 1980 SC 
271). This Court while repelling the conten- 
tion that the choice of April 1, 1973 as the 
date of imposition of the building tax is dis- 
criminatory with reference to Art. 14 of the 
Constitution, approved the ratio in the case 
of Parameswaran Match Works (AIR 1974 
SC 2349). Even while reaching this conclusion 
the Court observed that it is not shown how 
it could be said that the date (April 1, 1973) 
for the levy of the tax was wide of the rea- 
sonable mark. What appealed to the Court 
was that earlier an attempt was made to im- 
pose the building tax with effect from 
March 2, 1961 under the Kerala Building 
Tax Act, 1961 but the Act was finally struck 
down as unconstitutional by this Court as 
per its decision dated August 13, 1968. While 
delivering the budget speech, at the time of 
introduction of the 1970-71 budget, the in- 
tention to introduce a fresh Bill for the levy 
of tax was made clear, The Bill was pub- 
lished in June, 73 in which it was made clear 
that the Act would be brought into force 
from April 1, 1970. After recalling the 
various stages through which the Bill pass- 
ed before being enacted as Act, this Court 
held that the choice of date April 1,- 1973 
was not wide of the reasonable mark. The 
decision proceeds on the facts of the case. 
But the principle that when a certain date 
or eligibility criteria is selected with refer- 
ence to legislative or executive measure 
which has the pernicious tendency of divid- 
ing an otherwise homogeneous class and the 
choice of beneficiaries of the legislative/ 
executive action becomes selective, the divi- 
sion or classification made by choice of date 
or eligibility criteria must have some rela- 
tion to the objects sought to be achieved. 
And apart from the first test that the division 
must be referable to some rational principle, 
if the choice of the date or classification is 
wholly unrelated to the objects sought to be 
achieved, it cannot be upheld on the spacious 
plea that that was the choice of the Legisla- 
ture. 


58. Now if the choice of date is arbi- 
trary, eligibility criteria is unrelated to the 
object sought to be achieved and has the 
pernicious tendency of dividing an otherwise 
homogeneous class, the question is whether 
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the liberalised pension scheme must wholly 
fail or that the pernicious part can be sever- 
ed, cautioning itself that this Court does not 
legislate but merely interpretes keeping in 
view the underlying intention and the object, 
the impugned measure seeks to subserve? 
Even though it is not possible to oversimplify 
the issue, let us read the impugned memo- 
randa deleting the unconstitutional part. 
Omitting, it the memoranda will read like 
this : 

“At present, pension is calculated at the 
tate of 1/80th of average emoluments for 
each completed year of service and is subject _ 
to a maximum of 33/80 of average emolu- 
ments and is further restricted to a monetary 
limit of Rs. 1,000/- per month. The Pre- 
sident is, now, pleased to decide that with 
effect 31st March, 1979 the amount of pen- 
sion shall be determined in accordance with 
the following slabs.” 


Union of India 


If from the impugned memoranda the event 
of being in service and retiring subsequent 
to specified date is severed, all pensioners 
would be governed by the liberalised pension 
scheme. The pension will have to be re- 
computed in accordance with the provisions 
of the liberalised pension scheme as salaries 
were required to be recomputed in accord- 
ance with the recommendation of the Third 
Pay Commission but becoming operative 
from the specified date. It does therefore | 
appear that the reading down of impugned 
memoranda by severing the objectionable 
portion would not render the liberalised pen- 
sion scheme vague unenforceable or unwork- 
able. 

59. In reading down the memoranda, is 
this Court legislating? Of course ‘not’. 
When we delete basis of classification as 
violative of Article 14, we merely set at 
naught the unconstitutional portion retaining 
the constitutional portion. 

60. We may now deal with the last sub- 
mission of the learned Attorney Genera] on 
the point. Said the learned Attorney Gene- 
tal that principle of severability cannot be 
applied to augment the class and to adopt 
his words ‘severance always cuts down the 
scope, never enlarges it. We are not sure 
whether there is any principle which inhibits 
the Court from striking down an unconstitu- 
tional part of a legislative action which may 
have the tendency to enlarge the width and 
coverage of the measure. Whenever classifi- 
cation is held to be impermissible and the 
measure can be retained by removing the um- 
constitutional portion of classification, by 
striking down words of limitation, the re- 
sultant effect may be of enlarging the class. 


‘ean never enlarge it. 


148 S.C. 


In such a situation, the Court can strike 
down the words of limitation in an enact- 
ment. That is what is called reading down 
the measure. We know of no principle that 
‘severance’ limits the scope of legislation and 
To refer to the Jaila 
Singh’s case (AIR 1975 SC 1436) (supra) 
when for the benefit of allotment of land 
the artificial division between pre-1955 and 
post-1955 tenant was struck down by this 
Court, the class of beneficiaries was enlarged 
and the cake in the form of available land 
was a fixed quantum and its distribution 
amongst the larger class would pro tanto re- 
duce the quantum to each beneficiary includ- 
ed in the class. Similarly when this Court 
in Randhir Singh’s case (AIR 1982 SC 879) 


' (supra) held that the principle of ‘equal pay 


for equal work’ may be properly applied to 
cases of unequal pay based on no classifica- 
tion or irrational classification it enlarged the 
class of beneficiaries. Therefore, the princi- 
ple of ‘severance’ for taking out the un- 
constitutional provision from an otherwise 
constitutional measure has been well re- 
cognised. It would be just and proper that 
the provision in the memoranda while re- 
taining the date for its implementation, but 
providing ‘that in respect of Government 
servants who were in service on the 31st 
March, 1979 but retiring from service in: or 
after that date’ can be legally and validly 
severed and must be struck down. The date 
is retained without qualification as the effec- 
tive date for implementation of scheme, it 
being made abundantly clear that in respect 
of all pensioners governed by 1972 Rules, the 
pension of each may be recomputed as on 
April 1, 1979 and future payments be made 
in accordance with fresh computation under 
the liberalised pension scheme as enacted in 
the impugned memoranda. No arrears for 
the period prior to 31st March, 1979 in ac- 
cordance with revised computation need be 
paid. 

61. In this context the last submission of 
the learned Attorney General was that as the 
pension is always correlated to the date of 
retirement, the Court cannot change the date 
of retirement, and impose fresh commuta- 
tion benefit. We are doing nothing of this 
kind. The apprehension is wholly unfound- 
ed. The date of retirement of each emplo- 
yee remains as it is. The average emolu- 
ments have to be worked out keeping in 
view the emoluments drawn by him before 
retirement but in accordance with the princi- 
ples of the liberalised pension scheme. The 
two features which make the liberalised pen- 
sion scheme more attractive is the redefining 
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of average emoluments in Rule 34, and in- 
troduction of slab system simultaneously 
raising the ceiling. Within these parameters, 
the pension will have to be recomputed with 
effect from the date from which the libera- 
lised pension scheme came into force ie. 
March 31, 1979. There is no question of 
fresh commutation of pension of the pen- 
sioners who retired prior to 31st March, 1979 
and have already availed of the benefit of 
commutation. It is not open to them to 
get that benefit at this late date because com- 
mutation has to be availed of within specified 
time limit from the date of actual retirement. 
May be some marginal retirees may earn the 
benefit, That is inevitable. To say that by 
our approach we are restructuring the libe- 
ralised pension scheme, is to ignore the con- 
stitutional mandate. Similarly, the Court is 
not conferring benefits by this approach, the 
Court only removes the illegitimate classifica- 
tion and after its removal the law takes its 
own course. 


62. But in this context the learned At- 
torney submitted the following quotation 
which appears to have been extracted from 
a decision of American Court, citation of 
which was not available. The quotation may 
be extracted from the written submission. It 
teads as under: 

“It remains to enquire whether this plea 
that Congress would have enacted the legisla- 
tion and the Act being limited to employees 
engaged in commerce within the district of 
Columbia and the Territory. If we are satis- 
fied that it would not or that the matter is 
in such doubt that we are unable to say what 
Congress would have done omitting the un- 
constitutional features than the statute must 
fail.” 

We entertain no such apprehension. The Ex- 
ecutive with parliamentary mandate libera- 
lised the pension scheme. It is implicit in 
liberalising the scheme that the need to grant 
little higher rate of pension to the pensioners 
was considered eminently just. One could 
have understood persons in the higher pay 
bracket being excluded from the benefits of 
the scheme because it would have meant that 
those in higher pay bracket could fend for 
themselves. Such is not the exclusion. The 
exclusion is of a whole class of people who 
retire before a certain date. Parliament 
would not have hesitated to extend the bene- 
fit otherwise considered eminently just, and 
this becomes clearly discernible from page 35 
of 9th Report of Committee on Petitions 
(Sixth Lok Sabha) April, 1979. While ex 
amining their representation for better pen- 
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sionary benefit, the Committee concluded as 
under : ; 


“The Committee are of the view that Gov- 

ernment owe a moral responsibility to pro- 
vide adequate relief to its retired employees 
including pre-l-1-1973 pensioners, whose 
actual value of pensions has been eroded by 
the phenomenal rise in the prices of essential 
commodities. In view of the present eco- 
nomic conditions in India and constant rise 
in the cost of living due to inflation, it is all 
the more important even from purely 
humanitarian considerations if not from the 
standpoint of fairness and justice, to protect 
the actual value of their meagre pensions to 
enable the pensioners to live in their declining 
years with dignity and in reasonable com- 
fort.” 
Therefore, we are not inclined to share the 
apprehension voiced by the learned At- 
torney that if we strike down the unconstitu- 
tional part, the Parliament would not have 
enacted the measure. Our approach may 
have a parliamentary flavour to sensitive 
noses. 


63. The financial implication in such 
matters have some relevance. However in 
this connection, we want to steer clear of a 
misconception. There is no pension fund as 
it is found either in contributory pension 
schemes administered in foreign countries or 
as in Insurance-linked pensions. Non-contri- 
butory pensions under 1972 Rules is a State 
obligation. It is an item of expenditure 
voted year to year depending upon the num- 
ber of pensioners and the estimated expendi- 
ture. Now when the liberalised pension 
scheme was introduced, we would justifiably 
assume that the Government servants would 
retire from the next day of the coming into 
operation of the scheme and the burden will 
bave to be computed as imposed by the 
liberalised scheme. Further Government has 
been granting since nearly a decade tempo- 
rary increases from time to time to pen- 
sioners. Therefore, the difference will be 
marginal. Further, let it not be forgotten 
that the old pensioners are on the way out 
and their number is fast decreasing. While 
examining the financial implication, this 
Court is only concerned with the additional 
liability that may be imposed by bringing in 
pensioners who retired prior to April 1, 1979 
within the fold of liberalised pension scheme 
but effective subsequent to the specified date. 
That is a dwindling number is indisputable. 
And again the large bulk comprises pen- 
sioners from lower echelons of service such 
as Peons, L:D.C., U.D.C., Assistant etc. In a 
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chart submitted to us, the Union of India has 
worked out the pension to the pensioners 
who have retired prior to the specified date 
and the comparative advantage, if they are 
brought within the purview of the liberalised 
pension scheme. The difference up to the 
level of Assistant or even Section Officer is 
marginal keeping in view that the old pen- 
sioners are getting temporary increases, 
Amongst the higher officers, there will be 
some difference because the ceiling is raised 
and that would introduce the difference. It 
is however necessary to refer to one figure 
relied upon by respondents. It was said that 
if pensioners who retired prior to 31st Mar., 
1979 are brought within the purview of the 
liberalised pension scheme, Rs. 233 crores 
would be required for fresh commutation 
The apparent fallacy in the submission is that 
if the benefit of commutation is already 
availed of, it cannot and need not be reopen- 
ed. And availability of other benefits is 
hardly a relevant factor because pension is 
admissible to all retirees. The figures submit- 
ted are thus neither frightening nor the liabi- 
lity is supposed to be staggering which 
would deflect us from going to the logical 
and of constitutional mandate. Even accord- 
ing to the most liberal estimate, the average 
yearly increase is worked out to be Rs. 51 
crores but that assumes that every pensioner: 
has survived till date and will continue to 
survive. Therefore, we are satisfied that the 
increased liability consequent upon this judg- 
ment is not too high to be unbearable or such 
as would have detracted the Government 


from covering the old pensioners under the 
scheme. 


64. Locus standi of third petitioner was 
questioned. Petitioner No. 3 is a Society re- 
gistered under the Societies Registration Act 
of 1860. It is a non-political non-profit and 
voluntary organisation. Its members consist 
of public spirited citizens who have taken 
up the cause of ventilating legitimate public 
problems. This Society received a large 
number of representations from old pen- 
sioners, individually unable to undertake the 
journey through labyrinths of legal judicial 
process, costly and protected, and, therefore, 
approached petitioner No. 3 which espoused 
their cause. Objects for which the third: peti 
tioner-Society was formed were not ques- 
tioned. The. majority decision of this Court 
in S. P. Gupta v. Union of India, 1981 (Supp) 
SCC 87 : (AIR 1982 SC 149 at p. 194), rules 
that any member of the public having suffi- 
cient interest can maintain an action for 
judicial redress for public injury arising from 
breach of public duty or from violation of 
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some provision of the Constitution or the 
law and seek enforcement of such publie 
duty and observance of such constitutional 
or legal provision. Third petitioner seeks to 
enforce rights that may be available to a 
large number of old infirm retirees. There- 
fore, its locus standi is unquestionable. But 
it is a point of academic importance because 
focus standi of petitioners Nos. 1 and 2 was 
never questioned. 


65. That is the end of the journey. With 
the expanding horizons of socio-economic 
justice, the socialist Republic and welfare 
State which we endeavour to set up and 
largely influenced by the fact that the old 
men who retired when emoluments were 
comparatively low and are exposed to 
vagaries of continuously rising prices, the 
falling value of the rupee consequent upon 
inflationary inputs, we are satisfied that by 
introducing an arbitrary eligibility criteria; 
‘being in service and retiring subsequent to 
' the specified date’ for being eligible for the 
liberalised pension scheme and thereby divid- 
ing a homogeneous class, the classification 
being not based on any discernible rational 
principle and having been found wholly un- 
telated to the objects sought to be achieved 
by grant of liberalised pension and the eligibi- 
„lity criteria devised being thoroughly arbi- 
trary, we are of the view that the eligibility 
for liberalised pension scheme of ‘being in 
service on the specified date and retiring sub- 
sequent to that date’ in impugned memo- 
randa, Exhibits P-1 and P-2, violates Arti- 
cle 14 and is unconstitutional and is struck 
down. Both the memoranda ‘shall be enforced 
and implemented as read down as under: In 
other words, in Ext. P-1, the words: 


“that in respect of the Government ser- 
vants who were in service on the 31st March, 
1979 and retiring from service on or afte 
that date” 
and in Exhibit P-2, the words: 


“the new rates of pension are effective 
from Ist April, 1979 and will be applicable 
to all service officers who became/become 
non-effective on or after that date.” 
are unconstitutional and. are struck down 
with this specification that the date mention- 
ed therein will be relevant as being one from 
which the liberalised pension Scheme be- 


comes operative to all pensioners governed’ 


by 1972 Rules irrespective of the date of re- 
tirement. Omitting the unconstitutional part 


it is declared that all pensioners governed. 


by the 1972 Rules and Army Pension Regula- 
tions shall be entitled to pension as computed 
under the liberalised pension scheme from 
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the specified date, irrespective of the date of 
retirement. Arrears of pension prior to the 
specified date as per fresh computation is not 
admissible. Let a writ to that effect be 
issued. But in the circumstances of the case, 
there will be no order as to costs, 


Order accordingly. 
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T. Barai, Appellant v. Henry Ah Hoe and 
another, Respondents. 


Constitution of India, Articles 254, 20 (1) 
— Scope of — Prevention of Food Adultera- 
tion Act (1954), Sections 16-A, 20, 16 (4) (a) 
(as amended in 1976) — Prosecution for 
offence committed in West Bengal on 16-8- 
1875 — Effect of W. B. State Amendment 
Act of 1973 — Offence punishable with im- 
prisonment for life — Amendment by Cen- 
tral Amendment Act in 1976 — Earlier State 
Act impliedly repealed by Latter Central Act 
— Section 16-A would be applicable to the 
trial for aforesaid offence. (1977) 81 Cal WN 
1075, Overruled. ((i) Bengal General Clauses 
Act (1 of 1899), Section 8; (ii) General 
Clauses Act (1897), Section 6; (iii) Inter- 
pretation of Statutes). 

Article 254 (1) enunciates the normal rule 
that in the event of a conflict between a 
Union and a State law in the concurrent 
field, the former prevails over the latter. To 
the general rule laid down in Clause (1), 
Clause (2) of Article 254 engrafts an excep- 
tion. The result of obtaining the assent of 
the President to a State Act which is in- 
consistent with a previous Union law relating 
to a concurrent subject would be that the 
State Act will prevail in that State and over- 
ride the provisions of the Central Act in 
their applicability to that State only. The 
predominance of the State law may however 
be taken away if Parliament legislates under 
the Proviso to Clause (2) of Article 254. 
Parliament may repeal or amend the re-. 
pugnant State law, either directly, or by it- 
self enacting a law repugnant to the State 
law with respect to the “same matter”. Even 
though the subsequent law made by Parlia- 
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ment does not expressly repeal a State law, 
even then, the State law will become void as 
soon as the subsequent law of Parliament 
creating repugnancy is made. A State law 
would be repugnant to the Union law when 
there is direct conflict between the two laws. 
Such repugnancy may also ‘arise where both 
laws operate in the same field and the two 
cannot possibly stand together, e.g., where 
both prescribe punishment for the same 
offence but the punishment differs in degree 
or kind or in the procedure prescribed. In 
all such cases, the law made by Parliament 
shall prevail over the State law under Arti- 
cle 254 (1). (Para 15) 

The offence under Section 16 (1) (a) of 
the Prevention of Food Adulteration Act, 
1954 was committed by the accused persons 
on 16-8-1975 when the Act stood amended 
in its application to the State of West Bengal 
by the W. B. Amendment Act of 1973. Such 
offences in view of this State Amendment 
were punishable with imprisonment for life 
and therefore, triable by the Court of Ses- 
sion. But a change was brought about by 
the Central Amendment Act, 1976 providing 
for a reduced punishment (a term of three 
years instead of six years) for an offence 
under Section 16 (1) (a). The procedure for 
trial of this offence was materially altered. 
Consequently the W. B. Amendment Act 
stood impliedly repealed with effect from 
1-4-1976. The question was whether the pre- 
vious operation of the repealed W. B. Am- 
endment Act was preserved by Section 8 of 
Bengal General Clauses Act, 1899. 

Held (1) that when Parliament stepped in 
and enacted the Central Amendment Act, it 
being a later law made by Parliament “with 
respect to the same matter”, the West Bengal 
Amendment Act stood impliedly repealed. 
AIR 1954 SC 752, Applied. (Para 15) 


(2) that the Central Amendment Act having 
dealt with the same offence as the one punish- 
able under Section 16 (1) (a) and provided 
for a reduced punishment, the accused must 
have the benefit of the reduced punishment. 
Thus, Section 16-A of the Act (as inserted 
by the Central Amendment Act of 1976) 
would be applicable to the trial for the afore- 
, Said offence. (1977) 81 Cal WN 1075, Over- 
ruled; (1978) 2 Cal LJ 22, Affirmed. 

(Paras 26, 22) 

Just as a person accused of the commis- 
sion of an offence has no right to trial by a 
particular Court or to a particular procedure; 
the prosecutor equally has no right to insist 
upon that the accused be subjected to an 
enhanced punishment under the repealed Act. 
(1920) 2 Ch 377, Dist. (Para 17) 
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Whenever there is a repeal of an enact- 
ment, the consequences laid down in Sec- 
tion 6 of the General Clauses Act though it 
has been specifically mentioned in the repeal- 
ing Act or not, will follow, unless, as the sec- 
tion itself says, a different intention appears. 
In the case of a simple repeal, there is 
scarcely any room for expression of a con- 
trary opinion. But when the repeal is 
followed by fresh legislation on the same 
subject, the Court would undoubtedly have 
to look to the provisions of the new Act, but 
only for the purpose of determining whether 
they indicate- a different intention, AIR 1955 
SC 84, Foll. (Para 18) 

When a later statute again describes an 
offence created by an earlier statute and im- 
poses a different punishment, or varies the 
procedure, the earlier statute is repzaled by 
implication. The rule is however subject to 
the limitation contained in Article 20 (1) 
against ex post facto law providing for a 
greater punishment and has also no applica- 
tion where the offence described in the later 
Act is not the same as in the earlier Act i.e. 
when the essential ingredients of the two 
offences are different. (1858) 120 ER 909 


and (1861) 158 ER 311, Foll. (Para 25) 
Cases Referred: Chronological Paras 
(1977) 81 Cal WN 1075 : (1977) 2 Cal LJ 

219 4, 19 
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Mr. D. Mukherjee, Sr. Advocate, M/s. Pra- 
deep Ghosh and P. K. Mukherjee, Advocates 
with him, for Appellant; Mr. N. C. Taluk- 
dar, Sr. Advocate, Mr. Amlan Ghosh, Advo- 
cate with him, for Respondents Nos. 1 and 2; 
Mr. G. S. Chatterjee Advocate, for Respon- 
dent No. 3 (State of Bengal). 


A. P. SEN, J.:— This appeal by special 
leave from a judgment of the Calcutta High 
Court dated June 5, 1978 raises a question 
of some complexity. The question is as to 
the applicability of Section 16-A of tbe Pre- 
vention of Food Adulteration Act, 1954 
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(“Act” for short) as inserted by the Preven- 
tion of Food Adulteration (Amendment) Act, 
1976 (for short “the Central Amendment 
Act”) with respect to prosecutions launched 
under Section 16 (1) (a) read with Section 7 
of the Act in the State of West. Bengal be- 
tween the period from April 29, 1974 to 
April 1, 1976. Such offences according to 
the law then in force i.e. the Act as amended 
by the Prevention of Adulteration of Food, 
Drugs and Cosmetics (West Bengal Amend- 
ment) Act, 1973 (for short “the West Bengal 
Amendment Act”) were punishable with im- 
prisonment for life and therefore triable by 
the Court of Session. 


2. It is common ground ‘that the offence 
with which the respondents are charged is 
alleged to have been committed under Sec- 
tion 16 (1) (a) at a time when the Act stood 
amended in its application to the State of 
West Bengal by the provisions of the West 
Bengal Amendment Act. If the law con- 
tinued to stand as it stood on the date of the 
offence which was so committed, there would 
have been no difficulty because the maximum 
penalty would be imprisonment for life and 
fine and as such the offences would be ex- 
clusively triable by the Court of Session. 
But a change was brought about when Parlia- 
ment enacted the Central Amendment Act 
which came into force on April 1, 1976 by 
which the scheme of Section 16 of the Act 
providing for various punishments was mate- 
tially altered; so also the procedure for the 
trial of such offences. The effect of the 
Central Amendment Act was that the West 
Bengal Amendment Act stood impliedly re- 
pealed with effect from April 1, 1976 and the 
question is whether the previous operation 
of the repealed West Bengal Amendment Act 
in respect of any liability incurred there- 
under is preserved by Section 8 of the Bengal 
General Clauses Act, 1899 which is pari 
materia with Section 6 of the General Clauses 
Act, 1897 both as to procedure for trial of 
such offences and the nature of punishment 
liable to be imposed. 

3. First as to facts. On Aug. 16, 1975 
the appellant, a Food Inspector of the Cor- 
poration of Calcutta, visited the Chungwa 
Restaurant run by the respondent at Chitta- 
ranjan Avenue, Calcutta and purchased a 
quantity of Hyacinth’s ground white pepper 
(compound) with fried rice powder and sent 
the same to a Public Analyst for analysis, 
On such analysis, the sample was found to 
be adulterated as it contained no rice powder 
but wheat powder. On Sept. 24, 1975 the 
appellant lodged a complaint against the re- 
spondents for having committed an offence 
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punishable under Section 16 (1) (a) read with 
Section 7 of the Act in the Court of Senio 
Municipal Magistrate, Calcutta. The grava- 
men of the charge was that the respondents 
had stored and/or exposed for sale and/or 
used Hyacinth’s ground white pepper (com- 
pound) with fried rice powder for the pur- 
pose of manufacturing and preparing different 
articles of food which was adulterated and 
misbranded. 


4. On the date of the commission of the 
alleged offence i. e. on August 16, 1975 the 
law in force in the State of West Bengal was 
the Act as amended by the West Bengal Am- 
endment Act which provided that such an 
offence would be punishable with imprison- 
ment for life. The learned Magistrate follow- 
ing the decision of Anil Kumar Sen, J. in 
B. Manna v. State of West Bengal, (1977) 81 
Cal WN 1075 sustained a preliminary objec- 
tion raised on behalf of the Corporation and 
held that the case was triable by the Court 
of Session. Disagreeing with the view of 
Anil Kumar Sen, J. in B. Manna’s case, 
supra, a Division Bench of the High Court 
held that after the Central Amendment Act 
came into force on April 1, 1976, all pro- 
ceedings pending for trial of such offences 
punishable under Section 16 (1) (a) of the 
Act as amended by the West Bengal Amend- 
ment Act which had not been concluded, 
would cease to be governed by the West 
Bengal Amendment Act and would come 
within the purview of the Act as amended 
by the Central Amendment Act and therefore 
such offences committed prior to such amend- 
ment are triable in accordance with the pro- 
cedure prescribed by Section 16-A of the Act 
as amended by the Central Amendment Act. 
It accordingly set aside the order of the 
learned Magistrate and directed him to pro- 
ceed with the trial. 

5. Upon these facts, three questions fall 
for consideration in the appeal viz., (1) whe- 
ther the Central Amendment Act impliedly 
repealed the West Bengal Amendment Act 
with effect from April 1, 1976; and if-so, the 
effect of such repeal; (2) whether the High 
Court was justified in holding that the Wes! 
Bengal Amendment Act shall be deemed to 
have been obliterated from the Statute Book 
for all intents and purposes inasmuch as the 
Central Amendment Act manifests an inten- 
tion to the contrary so as to exclude the 
operation of Section 8 of the Bengal General 
Clauses Act, 1899, and (3) are the pending 
proceedings to be governed by the change of 
procedure brought about by Section 16-A of 
the Act as introduced by the Central Amend- 
ment Act; and further whether the continued 
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operation of the repealed West Bengal Am- 
endment Act is preserved with regard to the 
punishment to be imposed. 

6. For a proper appreciation of the 
points in controversy, it is necessary to deal 
with the statutory changes brought about. 
First we may refer to the provisions of the 
Act as it stood on March 1, 1972, the rel- 
evant provisions whereof were as follows : 

“16. (1) If any person— 

(a) whether by himself or by any other 
person on his behalf imports into India or 
manufactures for sale, or stores, sells or dis- 
tributes any article of food— 


(i) which is adulterated or misbranded or 
the sale of which is prohibited by the Food 
(Health) Authority in the interest of public 
health; 

(ii) * * : * 

He shall, in addition to the penalty to 
which he may be liable under the provisions 
of Section 6, be punishable with imprison- 
ment for a term which shall not be less than 
six months but which may extend to six 
years, and with fine which shall not be less 
than one thousand rupees. 

Provided that— 

(i) if the offence is under sub-clause (i) of 
Clause (a) and is with respect to an article 
of food which is adulterated under sub- 
clause (1) of Clause (i) of Section 2 or mis- 
branded under sub-clause (k) of Clause (ix) 
of that section; or 

* * * 
the Court may for any adequate and special 
reasons to be mentioned in the judgment, 
impose a sentence of imprisonment for -a 
term of less than six months-or of fine of 
less than one thousand rupees or of both im- 
prisonment for a term of less than six months 
and fine of less than one thousand rupees.” 

“20 (1) * * * 

(2) No Court inferior to that of a Pre- 
sidency Magistrate or a Magistrate `of - the 
First Class shall try any offence under this 
Act.” 


* + x 
“21. Notwithstanding anything contained in 


Section 32 of the Code of Criminal Proce-. 


dure, 1898, it shall be lawful for any Pre- 
sidency Magistrate or any Magistrate of the 
first class to pass any sentence authorized by 
this Act, in excess of his powers under S. 32 
of the said Code.” 

7. On these provisions, the maximum 
punishment which could be imposed for com- 
mitting any offence under Section 16 (1) (a) 
was imprisonment for six years and fine. 
Such an offence not being under the Indian 
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Penal Code, 1860 was triable not exclusively 
by the Court of Session under the provisions 
of Section 29 (2) of the Code of Criminal 
Procedure, 1973 read with Schedule II there- 
under. To overcome the limit imposed by 
Section 32 of the-Code on sentences which 
a Presidency Magistrate or a Magistrate of 
First Class could impose, Section 21 of the 
Act was inserted. The result was that such 
offences became triable by a Presidency 
Magistrate or a Magistrate of the First 
Class. That was the law in force to the 
whole of India as on March 1, 1972. 

8. On April 29, 1974, the Prevention of 
Adulteration of Food, Drugs and Cosmetics 
(West Bengal Amendment) Act, 1973 enacted 
by the State Legislature of West Bengal 
having been assented to by .the President, 
became the law applicable to the State of 
West Bengal as from that date. It would 
appear that the State of West Bengal had 
taken a step forward with a view to make 
anti-social offences such as adulteration of 
articles of food meant for human consump- 
tion, or manufacture or sale of spurious 
drugs etc. which constituted a menace to the 
society and deserved a deterrent punishment, 
to be punishable with imprisonment for life. 


Section 6 of that Act inserted the following 


amendment ; 
“In the Prevention of Food Adulteration 
Act, 1954— . 

* * * 


(ii) in Section 16— 

(a) in sub-section (1), for the words “a 
term which shall not be less than six months 
but which may extend to six years, and with 
fine which shall not be less than one 
thousand rupees”, the words “life and shall 
also be liable to fine” shall be substituted.” 
The following words were substituted in the 
proviso to sub-section (1): 

“(b) in the proviso to sub-section (1), for 
the words “the Court may for any adequate 
and special reasons to be mentioned in the 
judgment, impose a sentence of imprisonment 
for a term of less than six months or fine of 
less than one thousand rupees or of both im- 
prisonment for a term of less than six months 
and fine of less than one thousand rupees”, 
the following words shall be substituted, 
namely :— 

“(ii) if the Court thinks that for any ade- 
quate and special reasons to be mentioned 
in the judgment a lesser sentence would serve 
the ends of justice, 


the Court may impose a sentence which is 


less than a sentence of imprisonment for 
life. 33,99 
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9, It will be seen that the West Bengal 
Amendment Act brought about a radical 
change so far as the Act was concerned in 
its application to the State of West Bengal. 
The maximum punishment for an Offence 
under Section 16 (1) (a) when committed in 
the State was punishment of imprisonment 
for life so that under the provisions of the 
Code of Criminal Procedure, 1973, such an 
offence became exclusively triable by a Court 
of Session and ceased to be triable either 
by a Presidency Magistrate or a Magistrate 
of the First Class. 

10. For this reason, the provisions of Sec- 
tion 20 were also materially altered; 

“20. (1) All offences punishable under this 
Act shall be cognizable and non-bailable. 

(2) Any police officer not below the rank 
of a Sub-Inspector of Police may arrest with- 
out’ warrant any person against whom a 
reasonable complaint has been: made or 
credible information has been received of his 
having been concerned in any of the offences 
punishable under this Act.” i 
The Act also introduced Section 19-A with 
regard to burden of proof and it read : 

“19-A. When any article intended for food 
is seized from any person in the reasonable 
belief that the same is adulterated or mis- 
branded the burden of proving that such 
article intended for food is not adulterated 
or misbranded shall be on the person from 
whose possession such article intended for 
food was seized.” 

41. It was not long before Parliament 
stepped in to meet the growing menace of 
the anti-social offence of adulteration of arti- 
cles of food meant for human consumption 
which was a threat to the national well-being 
and it was felt that such offences must be 
ruthlessly dealt with. It was also felt that 
there should be a summary trial of these 
offences. The Prevention of Food Adultera- 
tion (Amendment) Act, 1976 was accordingly 
brought into force with effect from April 1, 
1976. It not only created new offences but 
also enhanced the punishments provided. But 
at the same time it also provided for graded 
punishment for various types of offences. In- 
cidentally, it mollified the rigour of the law 
by providing for a reduced punishment for 
an offence punishable under Section 16 (1) (a). 
We are however not concerned with other 
types of offences except the one punishable 
under Section 16 (i) (a) and for this the 
maximum punishment provided was for a 
term of three years instead of six years. In 
Section 16 of the Act for sub-section (1), the 
following sub-section insofar as relevant was 
introduced ; 
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“(1) Subject to the provisions of sub-sec- 
tion (I-A), if any person— 

(a) whether by himself or by any other 
person on his behaif, imports into India or 
manufactures for sale, or stores, sells or dis- 
tributes any article of food— 

{i) which is adulterated within the mean- 
ing of sub-clause (m) of Clause (ia) of Sec- 
tion 2 or misbranded within the meaning of 
Clause (ix) of that section or the sale of 
which is prohibited under any provision of 
this Act or any rule made thereunder or by 
an order of the Food (Health) Authority; 

* *¥ * 


He shall, in addition to -the penalty to 
which he may be liable under the provisions 
of Section 6, be punishable with imprison- 
ment for a term which shall not be Jess than 
six months but which may extend to three 
years, and with fine which shall not be less 
than one thousand rupees.” 

12. A new proviso was inserted conferring 
power on the Court for any adequate and 
special reasons to be mentioned in the judg- 
ment to impose a reduced punishment for a 
term which shall not be less than three 
months but may extend to two years, with 
fine which shall not be less than five hundred 
rupees. 

13. As regards the procedure for trial of 
such offences, the Act introduced Sec. 16-A 
which is important for our purposes, and it 
reads: 


“16-A. Notwithstanding anything contained 
in the Code of Criminal Procedure, 1973, all 
offences under sub-section (1) of Section 16 
shall be tried in a summary way by a Judi- 
cial Magistrate of the first class specially em- 
powered in this behalf by the State Govern- 
ment or by a Metropolitan Magistrate and 
the provisions of Sections 262 to 265 (both 
inclusive) of the said Code shall, as far as 
may be, apply to such trial: 

Provided that in the case of any conviction 
in a summary trial under this section, it shall 
be lawful for the Magistrate to pass a 
sentence of imprisonment for a term not ex- 
ceeding one year: 

Provided further that when at the com- 
mencement of, or in the course of, a sum- 
mary trial under this section, it appears to 
the Magistrate that the nature of the case 
is such that a sentence of imprisonment for 
a term exceeding one year may have to be 
passed or that it is, for any other reason, un- 
desirable to try the case summarily, the 
Magistrate shall after hearing the parties, re- 
cord an order to that effect and thereafter 
recall any witness who may have been ex- 
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amined and proceed to hear or rehear the 
case in the manner provided by the said 
Code.” : 

14. There were some corresponding 
changes brought about in Section 20 of the 
Act. Sub-section (2) of Section 20 provides : 

“(2) No Court inferior to that of a Metro- 
politan Magistrate or a Judicial Magistrate 
of the first class shall try any offence under 
this Act.” 

15. There is no doubt or difficulty as to 
the law applicable. Article 254 of the Con- 
stitution makes provision firstly, as to what 
would happen in the case of conflict between 
a Central and State law with regard to the 
subjects enumerated in the Concurrent List, 
and secondly, for resolving such conflict. 
Article 254 (1) enunciates the normal rule 
that in the event of a conflict between a 
Union and a State law in the concurrent 
field, the former prevails over the latter. 


Clause (1) lays down that if a State law > 


relating to a concurrent subject is ‘repugnant’ 
to a Union law relating to that subject, then, 
whether the Union law is prior or later in 
time, the Union law will prevail and the 
State law shall, to the extent of such re- 
pugnancy, be void. To the general rule laid 
down in Clause (1), Clause (2) engrafts an 
exception, viz., that if the President assents 
to a State law which has been reserved for 
his considertation, it will prevail notwith- 
standing its repugnancy to an earlier law of 
the Union, both laws dealing with a concur- 
rent subject. In such a case, the Central Act 
will give way to the State Act only to the 
extent of inconsistency between the two, and 
no more. In short, the result of obtaining 
the assent of the’ President to a State Act 
which is inconsistent with a previous Union 
law relating to a concurrent subject would 
be that the State Act will prevail in that 
State and override the provisions of the Cen- 
tral Act in their applicability to that State 
only. The predominance of the State law 
may however be taken away -if Parliament 
legislates under the proviso to Clause (2). 
The proviso to Article 254 (2) empowers the 
Union Parliament to repeal or amend a re- 
pugnant State law even though it has be- 
come valid by virtue of the President’s assent. 
Parliament may repeal or amend the re- 
pugnant State law, either directly, or by itself 
enacting a law repugnant to the State law 
with respect to the ‘same matter’, Even 
though the subsequent law made by Parlia- 
ment does not expressly repeal a State law, 
even then, the State law will become void 
as soon as the subsequent law of Parliament 
creating repugnancy is made. A State law 
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would be repugnant to the Union law when 
there is direct conflict between the two laws. 
Such repugnancy may also arise where both! 
jaws operate in the same field and the two 
cannot possibly stand together, e. g., where 
both prescribe punishment for the same, 
offence but the punishment differs in degree 
or kind or in the procedure prescribed. In 
all such cases, the law made by Parliament 
shall prevail over the State law under Arti- 
cle 254 (1). That being so, when Parliament 
stepped in and enacted the Central Amend- 
ment Act, it being a later law made by 
Parliament “with respect to the same matter”, 
the West Bengal Amendment Act stood im- 
pliedly repealed. 


16. The case of Zaverbhai Amaidas v. 
State of Bombay, (1955) 1 SCR 799: (AIR 
1954 SC 752) illustrates the application of 
the proviso to Article 254 (2). The Essen- 
tial Supplies (Temporary Powers) Act, 1946 
was enacted by the Central Legislature. S. 7 
of which provided for penalties for contraven- 
tion of orders made under Section 3 of the 
Act. The provision with regard to the 
penalties was that if any person contravenes 
any order made under Section 3, he shali be 
punishable with imprisonment for a term 
which may extend to three years or with 
fine or with both. The then Province of 
Bombay felt that the maximum punishment 
of three years’ imprisonment provided by 
Section 7 of the Act was not adequate for 
offences under the Act and with the object 
of enhancing the punishment provided there- 
in, enacted Act 36 of 1947. By Section 2 
of that Act it. was provided that notwith- 
standing anything contained in the Essential 
Supplies (Temporary Powers) Act, 1946, who- 
ever contravenes an order made under Sec- 
tion 3 of the Act shall be punishable for a 
term which may extend to seven years but 
shall not, except for reasons to be recorded 
in writing, be less than six months and shall 
also be liable to fine. The Bombay Act thus 
increased the sentence to imprisonment for 
seven years and also made it obligatory to 
impose a sentence of fine, and further pro- 
vided for a minimum sentence of six months 
and the Court was bound to impose a mini- 
mum sentence except for reasons to be re- 
corded in writing. The Act having been re- 
served for the assent of the Governor-Gene- 
ral and received his assent under S. 107 (2) 
of the Government of India Act, 1935, came 





_into operation in the Province of Bombay 


notwithstanding the repugnancy. Subse- 
quently, the Essential Supplies (Temporary 
Powers) Act, 1946 underwent substantial 
alterations and was finally recast by the 
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Essential Supplies (Temporary Powers) Am- 
endment Act, 1950. The amendment made 
in 1950 substituted a new section in place of 
Section 7 of the Act. The scheme of the 
new section was that for purposes of punish- 
ment, offences under the Act were grouped 
under three categories and the punishment to 
be imposed in the several categories were 
separately specified. Section 7 was thus a 
comprehensive Code covering the entire field 
of punishment for offences under the Act 
graded according to the commodity and 
character of the offence. It was held by this 
Court that the Bombay Act was impliedly 
repealed by Section 7 of the Essential Sup- 
plies (Temporary Powers) Amendment Act, 
1950. 


17. It is strenuously argued on behalf of 
the appellant that Section 16-A of the Act is 
not retrospective in operation, and that it 
does not deal with procedure alone but 
touches a substantive right. The submission 
is that in view of Clauses (c), (d) and (e) of 
sub-section (1) of Section 8 of the Bengal 
General Clauses Act, 1899 which provide 
that if any law is repealed then unless a 
different intention appears, the repeal shall 
not affect any liability incurred under any 
enactment so repealed or affect any legal 
proceeding or remedy in respect of such 
liability, penalty or punishment as aforesaid. 
It is said that there was a liability incurred 
by the commission of an offence punishable 
under Section 16 (1) (a) of the Act as amend- 
ed by the West Bengal Amendment Act and 
Section 8 of the Bengal General Clauses Act, 
1899 preserved the continued operation of the 
repealed West Bengal Amendment Act for 
imposition of that punishment. The conten- 
tion is that where rights and procedure are 
dealt with together by the repealing Act, 
then, the intention of the legislature is that 
the old rights are still to be determined by 
the old procedure. In support of the con- 
tention, reliance is placed on the decision of 
the Sargant, J. in in re Hales Patent, (1920) 2 
Ch 377. We are afraid, the contention can- 
not prevail. Just as a person accused of the 
commission of an offence has no right to 
trial by a particular Court or to a particular 
procedure, the prosecutor equally. has no 
right to insist upon that the accused be sub- 
jected to an enhanced punishment under the 
repealed Act. The dictum of Sargant, J. in 
in re Hales Patent is therefore not applicable. 


18. Whenever there is a repeal of an 
enactment, the consequences laid down in 
Section 6 of the General Clauses Act though 
it has been specifically mentioned in the re- 
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pealing Act or not, will follow, unless, as 
the section itself says, a different intention 
appears. In State of Punjab v. Mobar 
Singh, (1955) 1 SCR 893 :(AIR 1955 SC 84) 
this Court has elaborately dealt with the effect 
of repeal. In the case of a simple repeal, 
there is scarcely any room for expression of 
a contrary opinion. But when the repeal is 
followed by fresh legislation on the same 
subject, the Court would undoubtedly have 
to look to the provisions of the new Act, 
but only for the purpose of determining 
whether they indicate a different intention. 
“The line of inquiry would be, not whether 
the new Act expressly keeps alive old rights 
and liabilities”, in the words of Mukherjee, J., 
“but whether it manifests an intention to de- 
stroy them.” The Court held that it cannot 
subscribe to the broad preposition that Sec- 
tion 6 of the General Clauses Act is ruled 
out when there is repeal of an enactment 
followed by fresh legislation. Section 6 
would be applicable in such cases also unless 
the new legislation manifests an intention in- 
compatible with or contrary to the provi- 
sions of the section. Such incompatibility 
would have to be ascertained from a con- 
sideration of all the relevant provisions of 
the new Act and the mere absence of a 
saving clause is not by itself material. The 
Court therefore held that the provisions of 
Section 6 of the General Clauses Act will 
apply to a case of repeal even if there is 
simultaneous enactment unless a contrary in- 
tention can be gathered from the new enact- 
ment. Of course, the consequences laid 
down in Section 6 of the General Clauses 
Act will apply only when a statute or re- 
gulation having the force of a statute is 
actually repealed. It has no application 
when a statute which is of a temporary 
nature automatically expires by efflux of 
time. The principles laid down by the Court 
in Mohar Singh’s case, (supra) have con- 
sistently been followed in subsequent cases. 
The old doctrine of extinguishing or effacing 
the repealed law for all purposes and intents 
except for the acts past and closed has now 
given way to the principles enunciated by 
the Court in Mohar Singh’s case, (supra). 
19. The question that falls for considera- 
tion in the appeal is whether a “contrary in- 
tention” appears from the provisions of the 
Central Amendment Act so as to exclude the 
applicability of Section 8 of the Bengal 
General Clauses Act. Anil Kumar Sen, J. 
in B. Manna’s case (1977-81 Cal WN 1075) 
(supra), mentions several reasons why the 
Central Amendment Act was not really in- 
tended to be retrospective in operation so 
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that it would not cover cases of offences 
committed prior to the enactment itself. In 
the first place, he observes that the Central 
Amendment Act had not expressly repealed 
the West Bengal Amendment Act nor dealt 
with the Act or any of its provisions in any 
manner. It was enacted with reference and 
having regard to the provisions of the Act 
as it stood before the Central Amendment 
Act came into force. Even if the Central 
Amendment Act had not expressly repealed 
the West Bengal Amendment Act, it would 
still be repealed by necessary implication 
under the proviso to Art. 254(2) as it con- 
flicts with a later law with respect to the same 
matter enacted by Parliament. 

20. Secondly, the learned Judge refers to 
the language of the statute itself. He ob- 
serves that unlike many other statutory pro- 
visions creating similar offences and provid- 
ing punishment therefor, in the Act: the 
material provisions are not in terms like 
“any person guilty of an offence of manufac- 
turing, storing, selling or distributing any 
article of food which is adulterated shali be 
punishable with... ...”. On the other hand, 
he points out that the terms of Section 16 
(1) (a) of the Act are “if any person ... ... ... 
manufactures for sale, or stores, or sells, or 
distributes any article of food which is 
adulterated, he shall ... ...”. The learned 
Judge is of the view that on the words used 
and -on their terms the only consistent im- 
plication is that such manufacture, storage, 
sale or distribution must be after the enact- 
ment has come into force and not prior 
thereto. In our view, nothing really turns 
on the language of Section 16 (1) (a) because 
the Central Amendment Act has not created 
a new offence thereby but dealt with the 
same offence as before. 


21. Lastly, the learned Judge refers to 
the new offences created by the Central Am- 
endment Act, one of them being that under 
Section 16 (1) (b) of the Act with regard to 
manufacturing for sale, or storing, or selling, 
or distributing any adulterant which was not 
in the Act at any time before. Accordingly, 
he holds that it is not possible to give re- 
trospective effect to the other parts of the 
Act and observes that it could never have 
been the intention of the Legislature nor was 
it possible to give retrospective effect to the 
Act. According to him, Article 20 (1) of the 
Constitution stands in the way of giving re- 
trospective effect to Section 16 (1) (b) of the 
Act and thus renders the act which was other- 
wise innocent at the time when it was done 
to be an offence by lafer enactment. We are 
not concerned with new offences created by 
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the Central Amendment Act or with offences 
for which an enhanced punishment is pro- 
vided for and therefore there is no question 
of Article 20 (1) of the Constitution being 
attracted. We are here concerned with the 
same offence, namely, an offence punishable 
under Section 16 (1) (a) of the Act for which 
a reduced punishment is provided for. 


22. It is only retroactive criminal legisla- 
tion that is prohibited under Article 20 (1). 
The prohibition contained in Article 20 (1) 
is that no person shall be convicted of any 
offence except for violation of a law in force 
at the time of the commission of the act 
charged as an offence prohibits nor shall he 
be subjected to a penalty greater than that 
which might have been inflicted under the 
law in force at the time of the commission 
of the offence. It is quite clear that insofar 
as the Central Amendment Act creates new 
offences or enhances punishment for a parti- 
cular type of offence no person can be con- 
victed by such ex post facto law nor can the 
enhanced punishment prescribed by the am- 
endment be applicable. But insofar as the 
Central Amendment Act reduces the punish- 
ment for an offence punishable under Sec- 
tion 16 (1) (a) of the Act, there is no reason 
why the accused should not have the benefit 
of such reduced punishment. The rule of 
beneficial construction requires that even 
ex post facto law of such a type should be 
applied to mitigate the rigour of the law. 
The principle is based both on sound reason 
and commonsense. This finds support in the 
following passage from Craies on Statute 
Law, 7th Edn. at pp. 387-388: 

“A retrospective statute is different from 
an ex post facto statute. “Every ex post 
facto law... ... ..” said Chase J. in the 
American case of Calder v. Bull, (1798) 3 
Dallas 386, 391 (US) “must necessarily be 
retrospective, but every retrospective law is 





- not an ex post facto law. Every law. that 


takes away or impairs rights vested agreeably 
to existing laws is retrospective, and is 
generally unjust and may be oppressive; it 
is a good general rule that a law should have 
no retrospect, but in cases in which the laws 
may justly and for the benefit of the com- 
munity and also of individuals relate to a 
time antecedent to their commencement: as 
statutes of oblivion or of pardon. They are 
certainly retrospective, and literally both con- 
cerning and after the facts committed. But 
I do not consider any law ex post facto within 


the prohibition that mollifies the rigcur of 
the criminal law, but only those that create 
Cr increase the 
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punishment or change the rules of evidence 
for the purpose of conviction.. .. .. There 
is a great and apparent difference between 
making an unlawful act lawful and the 
making an innocent action criminal and 
punishing it as a crime.” 


23. To illustrate, if Parliament were to 
re-enact Section 302 of the Indian Penal 
Code, 1860 and provide that the punishment 
for an offence of murder shall be sentence 
for imprisonment for life instead of the pre- 
sent sentence of death or imprisonment for 
life, then it cannot be that the Courts would 
still award a sentence of death even in pend- 
ing cases. 

24. In Rattan Lal v. State of Punjab, 
(1964) 7 SCR 676 : (AIR 1965 SC 444) the 
question that fell for consideration was whe- 
ther an appellate Court can extend the 
benefit of Probation of Offenders Act, 1958 
which had come into force after: the accused 
had been convicted of a criminal offence. 
The Court by majority of 2:1 answered the 
question in the affirmative. Subba Rao, J. 
who delivered a majority opinion, concluded 
that in considering the question, the rule of 
beneficial construction required that even ex 
post facto law of the type involved in that 
case should be applied to reduce the punish- 
ment, 


25. It is settled both on authority and 
principle that when a later statute again de- 
scribes an offence created by an earlier 
statute and imposes a different punishment, 
or varies the procedure, the earlier statute is 
repealed by implication. In Michell v. 





Brown, (1858) 120 ER 909, 912 Lord Camp- . 


bel] put the matter thus: 

“It is well settled rule of construction that, 
if a later statute again describes an offence 
created by a former statute and affixes a 
different punishment, varying the procedure, 
the earlier statute is repealed by the later 
statute; See also Smith v. Benabo, (1937) 1 
All ER 523.” i 
In Regina v. Youle, (1861) 158 ER 311 
315-316 Martin, B. said in the oft-quoted 
passage : 

“If a statute deals with a particular class 
of offences, and a subsequent Act is passed 
which deals with precisely the same offences, 
and a different punishment is imposed by the 
later Act, I think that, in effect, the legisla- 
ture has declared that the new Act shall be 
substituted for the earlier Act.” 

The rule is however subject to the limitation 
contained in Article 20 (1) against ex post 
facto law providing for a greater -punishment 


and has also no application where the offence 
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described in the later Act is not the same as 
in the earlier Act i.e. when tbe essential in- 
gredients of the two offences are different. 

26. In the premises, the Central Amend- 
ment Act having dealt with the same offence 
as the one punishable under Section 16 (1) (a) 
and provided for a reduced punishment, the 
accused must have the benefit of the reduced 
punishment. We wish to make it clear that 
anything that we have said shall not be con- 
strued as giving to the Central Amendment 
Act a retrospective operation insofar as it 
creates new offences or provides for an 
enhanced punishment. 

27. In the result, the appeal must fail 
and is dismissed. 

Appeal dismissed. 


AIR 1983 SUPREME COURT 158 
= 1983 Cri. L. J. 172 
(From: Delhi) ` 
S. MURTAZA FAZAL ALI AND 
E. S. VENKATARAMIAH, JJ. 


Criminal Appeal No. 749 of 1980, DJ- 
1-12-1982. 

Municipal Corporation of Delhi, Appellant 
v. Purshotam Dass Jhunjunwala and others, 
Respondents, 

Prevention of Food Adulteration Act (37 of 
1954), Sections 20, 16, 17 — Prosecution of 
Directors of a Sugar Mill for manufacturing 
adulterated milk toffee — Complaint aver- 
ments giving complete details of role played 
by Directors and the extent of their liability 
— Complaint against accused could not be 
said to be vague and not implicating direc- 
tors — High Court not justified in exercising 
its discretion under Section 482, Criminal 
P. C. to quash the proceedings against ac- 
cused — Judgment of Delhi High Court dated 
§-3-1980, Reversed. (Criminal P. C. (1974), 


S. 482). (Paras 5, 6, 7) 
Cases Referred: Chronological Parag 
AIR 1983 SC 67 1,3 


S. M. FAZAL ALI, J.:— This appeal by 
special leave is directed against a judgment 
dated 5-3-1980 of the Delhi High Court by 
which the High Court quashed the proceed- 
ings taken by the Municipal Corporation of 
Delhi against respondents Nos. 1 to 11. This 
is a case where the facts are almost identical 
with the facts of Criminal Appeal No. 701 
of 1980 : (reported in AIR 1983 SC 67). 
which we have decided today, with a vital 
difference which we shall point out here- 
after. 
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2. In this case also, Shri M. M. Gupta, 
Food Inspector in the Municipal Corporation 
of Delhi purchased a sample of milk toffees 
from the shop of Jagdish Chander _Mebta 
situate at Lajpat Nagar, New Delhi. The 
milk toffees which were purchased by the 
food inspector were found to be adulterated 
by the Public Analyst. The toffees in this 
case were manufactured by Hindustan Sugar 
Mills, 51, Mahatma Gandhi Road, Bombay. 
A complaint was filed before the Metro- 
politan Magistrate against accused Nos. 1 to 
12 under Sections 7/16/17 of the Prevention 
of Food Adulteration Act mentioning the 
facts stated above. 


3. The High Court was of the view that 
the complaint did not disclose any offence 
and adopting a similar line of reasoning, as 
in Criminal Appeal No. 701 of 1980: (report- 
ed in AIR 1983 SC 67), quashed the pro- 
ceedings against respondents Nos. 1 to iL. 
We have already dealt with the law on the 
subject in our decision in Criminal Appeal 
No. 701 of 1980, a copy of which is placed 
on the file of this case. The relevant allega- 
tions against the accused-respondents are to 
be found in para 5 of the complaint which 
may be extracted thus: 

“5, That accused Ram Kishan Bajaj is the 
Chairman, accused R. P. .Neyatia is the 
Managing Director and accused Nos. 7 to 12 
are the Directors of the Hindustan Sugar 
Mills Ltd. and were in charge of and respon- 
sible to it for the conduct of its business at 
the time of commission of offence”. , 

4. Unlike the other case, para 5 of the 
complaint of this case gives complete details 
of the role played by the respondents and the 
extent of their liability. It is clearly men- 
tioned that Ram Kishan Bajaj is the Chair- 
man and R. P. Neyatia is the Managing 
Director and respondents 7 to 11 are the 
Directors of the Mill and were in charge of 
and sesponsible for the conduct of its busi- 
ness at the time of the commission of the 
offence whereas in the other case the com- 
plaint has merely drawn a presumption with- 
out any averment. 

5. In the instant case, a clear averment 
has been made regarding the active role 
played by the respondents and the extent of 
their liability. In this view of the matter, it 
cannot be said that para 5 of the complaint 
is vague and does not implicate respondents 
1 to 11. As to what would be the evidence 
against the respondents is not a matter to 
be considered at this stage and would have 
to be proved at the trial. We have already 
held that for the purpose of quashing the pro- 
ceedings only the allegations set forth in the 


Kanwal Sood v. Nawal Kishore 


S.C. 159 


complaint have to be seen and nothing 
further. 

6. From a perusal of the various clauses 
of the complaint, including para 5, it is quite 
clear that a prima facie case for summoning 
the accused has been made out and the High) 
Court was absolutely wrong in holding that 
the allegations made in para 5 are vague. 
The High Court failed to consider that the 
allegations were quite clear and explicit so 
as to be sufficient for taking cognizance of 
the offence against the accused. 

7. Further details would have to be given 
in the shape of evidence when the trial pro- 
ceeds and in view of the clear allegations 
made in para 5 of the complaint, we are not 
in a position to agree with the High Court 
that it is a fit case in which it should have 
exercised its discretion under Section 482 of 
the Criminal P. C., 1973 in order to quash 
the proceedings against the accused-respon- 
dents. ; 

8. For these reasons, therefore, we allow 
this appeal, set aside the judgment of the 
High Court and restore that of the Metro- 
politan Magistrate as a result of which all the 
accused will now be summoned and placed 
for trial in accordance with law. 


Appeal allowed. 





AIR 1983 SUPREME COURT 159 
= 1983 Cri. L. J. 173 
(From: Allahabad)* , 
D. A. DESAI AND R. B. MISRA, JJ. 


Criminal Appeal No. 69 of 1981, D/- 26-11- 
1982. 


Smt. Kanwal Sood, Appellant v. Nawal 
Kishore and another, Respondents, 


(A) Penal Code (45 of 1860), Ss. 441, 448 
— Criminal trespass — Intention to commit 
an offence is an essential ingredient — Mere 
occupation even if illegal cannot amount to 
criminal trespass. f 

One ‘S’ gifted his property to a trust with 
condition that he would stay in the house till 
his death and the trust can take over the 
possession after that. During his lifetime he 
invited his brother’s wife who was a widow to 
stay in the house with him. After the death 
of ‘S’ the widow continued to stay and she 
was served with a notice to quit. On failure 
a complaint under Section 448 was filed and 
the Magistrate convicted the widow to pay a 
fine of Rs. 100/-. He further directed the 


* Criminal Appeal No. 342 of 1976, Dj- 
16-12-1980 (All). 
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widow to vacate the premises within two 
months. On appeal to Supreme Court. 
Held that in order to satisfy the conditions 
of Section 441 it must be established that the 
widow entered in possession over the pre- 
mises with intent to commit an offence. A 
bare perusal of the complaint makes it abun- 
dantly clear that there is absolutely no 
allegation about the intention of the widow 
to commit any offence or to intimidate, insult 
or annoy any person in possession. ‘ 
(Para 10) 
The appellant widow may be fondly think- 
ing that she had a right to occupy the pre- 
mises even after the death of S. If a suit 
for eviction is filed in the Civil Court she 
might be in a position to vindicate her right 
and justify her possession. This is essentially 
a civil matter which could be properly ad- 
judicated upon by a competent Civil Court. 
To initiate criminal proceedings in the cir- 
cumstances appears to be only an abuse of 
the process of the Court. (Para 11) 
(B) Penal Code (45 of 1860), Section 456 
—— Order under is appealable — Complaint 
under Section 448 — Conviction — Magis- 
trate imposing fine and also directing non-ap- 
plicant to vacate premises — Though no 
appeal is maintainable against an order im- 
posing fine the second part directing vacation 
is one under Section 456 and hence an appeal 
against such order is maintamable. Criminal 
Appeal No. 342 of 1976, D/- 16-12-1980 (Al), 
Reversed. ° (Para 12) 
Mr. Soli J. Sorabjee, Sr. Advocate, Mr, 
R. K. Jain, Mr. R. P. Singh and Mr. Natin 
Mohan Popli, Advocates with him, for Ap- 
pellant; Mr. P. R. Mridul, Sr. Advocate, 
M/s. Praveen Kumar, A. K. Sharma and 
Dalveer Bhandari, Advocates with him, for 
Respondents. 


MISRA, J.:— The present appeal by spe- 
cial leave is directed against the judgment of 
the High Court of Judicature at Allahabad, 
dated 16th December, 1980, convicting the 
appellant under Section 448 of the Indian 
Penal Code. 


2 Premises Aranya Kutir bearing Muni- 
cipal No. 47A Jakhan in Dehra Dun was 
owned by one R. C. Sood. He executed a 
gift-deed in favour of Shri Anand Mayee 
Sangh Dehra Dun with the Stipulation that 
the donor shall remain in possession of the 
Premises during his lifetime and after his 
‘death his widow if alive would remain in pos- 
session. The management of the same would 
be taken up by the Sangh after their death. 

3. The appellant is the widow of the 
brother of Shri R. C. Sood. It appears that 


Kanwal Sood v. Nawal Kishore 


A ILR. 


in 1967 the petitioner was invited by Shri 
R. C. Sood to reside with him in the afore- 
said house and ever since she has been resid- 
ing peacefully there. On 10th of October, 
1973, Shri R. C. Sood expired. The appel- 
lant, however, continued to live in the said 
house. 


4. Respondent No. 1, Shri Nawal Kishore 
as Secretary of the aforesaid Sangh served a 
notice dated 13th November, 1973 on the ap- 
pellant asking her to vacate the premises in 
dispute immediately, failing which a criminal 
action under Section 448 of the Indian Penal 
Code would be taken against her as her 
further stay in the premises would be deem- w 
ed to be in the nature of a criminal trespass. 
The appellant, however, did not vacate the 
premises as she was convinced that her stay 
in the said premises could not amount to cri- 
minal trespass. 


5. Respondent No. 1, Shri Nawal Kishore 
thereupon filed a complaint under Section 448 
of the Indian Penal Code against the appel- 
lant in the Court of Sub-Divisional Magis- 
trate, Mussoorie. He examined himself as 
P. W. 1 and also produced Shri K. Bose as 
P. W. 2. 


6. The appellant in her statement under 
Section 313, as`well as in her statement 
as a witness D. W. 1 admitted the service of 
notice on her but denied that any criminal 
action was called for. She further stated 
that she had met Anand Mayee who had per- 
mitted her to live in the house. 


7. The learned Magistrate, however, took 
the view that the premises in dispute has 
been vested in the Anand Mayee Sangh by 
virtue of the gift-deed and a notice to vacate 
having been served upon the appellant, the 
continued stay of the appellant in the said 
premises amounted to a criminal trespass 
within the meaning of Section 441 of the 
Indian Penal Code. He accordingly convict- 
ed the appellant under Section 448 of the 
Indian Penal Code and sentenced her to pay 
a fine of Rs. 100/- and in default to undergo 
simple imprisonment for 40 days. In addi- 
tion, the learned Magistrate also passed an 
order directing the appellant to vacate the 
premises within two months of the passing 
of the order, purporting to be one under 
Section 456 of the Criminal Procedure Code. 

8. The appellant feeling aggrieved by the 
order of the learned Magistrate went up in 
appeal and took up various grounds. The 
learned Sessions Judge allowed the appeal, 
set aside the order of the learned Magistrate 
and acquitted the appellant by his judgment 
dated 19th August 1975. Respondent No, 1 
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Shri Nawal Kishore assailed the order of ac- 
quittal by filing a criminal appeal in the High 
Court and the High Court in its turn alldw- 
ed the appeal and reversed the order of ac- 
quittal passed by the learned Sessions Judge 
and convicted the appellant. In the opinion 
of the High Court the appeal filed by the 
appellant before the Sessions Judge was in- 
competent as no appeal could lie against the 
imposition of fine. It also took the view that 
under the provisions of Section 401 (5) of 
the Criminal Procedure Code it is permissible 
to treat a revision as an appeal but not vice 
versa. it therefore, declined to treat the 
appeal against the order of Magistrate as a 
revision. The High Court further expressed 
the opinion that the appellant may file a re- 
vision if she so chooses which would be con- 
sidered by the Court of Admission and then 
if proper the same may be allowed. The ap- 
pellant feeling aggrieved by the judgment of 
the High Court has filed the present appeal 
with the special leave as stated earlier. 


9%. Shri Soli J. Sorabji appearing for the 
appellant has contended that on the allega- 
tions made in the complaint no offence undes 
Section 441 of the Indian Penal Code is 
made out. In order to appreciate the con- 
tention it will be appropriate at this stage to 
read Section 441 of the Indian Penal Code: 


“441, Criminal trespass :— Whoever enters 

into or upon property in the possession of 
another with intent to commit an offence or 
to intimidate, insult or annoy any person in 
possession of such property, or having law- 
fully entered into or upon such property, un- 
lawfully remains there with intent thereby to 
intimidate, insult or annoy any such person, 
or with intent to commit an offence, is said 
to commit ‘criminal trespasg’.” 
There has been local amendment by U. P. 
Act 31 of 1961 for Section 441 of the Indian 
Penal Code, 1860, the following shall be 
substituted : 


“441. Criminal Trespass :— Whoever enters 
into or upon property in possession of an- 
other with intent to commit an offence op to 
intimidate, insult or annoy any person in 
possession of such property, or, having law- 
fully entered into or upon such property, un- 
lawfully remains there with intent thereby to 
intimidate, insult or annoy any such person, 
or with intent to commit an offence, or, 
having entered into or upon such property, 
whether before or after the coming into 
force of the Criminal Law (U. P. Amend- 
ment) Act, 1961, with the intention of taking 
unauthorised possession of making unauth- 
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orised use of such property fails to withdraw 
from such property, or its possession or use 
when called upon to do so by that another 
person by notice in writing, duly served upon 
him, by the date specified in the notice, is 
said to commit, ‘criminal trespass’. 

10. It may be pointed out that the appel- 
lant was allowed to occupy the premises in 
1967 by Shri R. C. Sood. Under the terms 
of gift-deed Shri Sood was entitled to remain 
in occupation of the premises during his life- 
time. He could as well grant, leave and 
license to the appellant to occupy the pre- 
mises along with him. Now the question 
arises about her status after the death of Shri 
R. C. Sood. At the most, it can be said that 
after the death of Shri Sood the leave and 
license granted by Shri Sood came to an end 
and if she stayed in the premises after the 
death of Shri Sood, her possession may 
be that of a trespasser but every trespass 
does not amount to criminal trespass within 
the meaning of Section 441 of the Indian 
Penal Code. In order to satisfy the condi- 
tions of Section 441 it must be established 
that the appellant entered in possession over 
the premises with intent to commit an 
offence. A bare perusal of the complaint 
filed by respondent No. 1 makes it abundantly 
clear that there is absolutely no allegation 
about the intention of the appellant to com- 
mit any offence or to intimidate, insult or 
annoy any person in possession, as will be evi- 
dent from three material paragraphs which 
are quoted below: 

“2. That the late Shri R. C. Sood was oc- 
copying the said premises in accordance with 
clause No. 1 of a gift-deed executed by him 
in favour of Shri Anand Mayee Sangh and 
after his demise the said premises had to be 
delivered to Shri Anand Mayee Sangh. 


3. That after the demise of Shri R. C. 
Sood, the accused was repeatedly requested 
to voluntarily vacate and deliver the posses- 
sion of the said premises to the Sangh but 
the accused paid no heed and hence a notice 
dated 13-11-1973, copy of which enclosed, 
was sent to the accused as required by U. P. 
Amendment of Section 448, I. P. C. the said 
notice was served upon accused on 14-11-1973 
as per postal A. D. receipt attached herewith. 

4. That the accused was required to quit 
and vacate the said premises by the 20th day 
of November, 1973 but instead of vacating 
the premises the accused has been making 
unusual prefext and has thus committed an 
Offence under Section 448, I. P. C.” 

11. The appellant may be fondly think- 
ing that she had a right to occupy the pre- 
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mises even after the death of Shri R. C. 
Scod. If ə suit for eviction is filed in the 
Civil Court she might be in a position to 
vindicate her right and justify her possession. 
This is essentially a civil matter which could 
be properly adjudicated upon by a competent 
Civil Court. To initiate criminal proceedings 
§n the circumstances appears to be only an 
abuse of the process of the Court. 


¥2. We also do not agree with the view 
taken by the Court that the appeal filed by 
the. appellant before the Sessions Judge was 
incompetent. If the learned Magistrate had 
only awarded a sentence of fine, in that case 
revision alone would be competent and not 
an appeal but in the instant case the Magis- 
trate not only awarded the fine of Rs. 100/- 
but also directed the appellant to vacate the 
premises within two months from the date of 
the order. This part of the order presumably 
was passed under Section 456 of the Cri- 
minal Procedure Code, and this made the 
order appealable and the High Court has 
gone wrong in holding that appeal filed by 
the appellant before the Sessions Judge was 
not maintainable. 


13. There were certain other pleas taken 
by the respondent before the High Court but 
it is not necessary to refer to those pleas in 
the view that we have taken that on the com- 
plaint itself no offence under Section 448 of 
the Indian Penal Code is made out. 


14. For the foregoing discussion, the ap- 
peal must succeed. It is accordingly allowed. 
The judgment of the High Court dated 16th 
December, 1980 is set aside and that of the 
Court of Session is restored. The bail bond 
if any shall be cancelled. 


Appeal allowed. 


AIR 1983 SUPREME COURT 162 
(From: 1976 Punj LI 525) 
V. D. TULZAPURKAR AND 
A. VARADARAJAN, JJ. 

Civil Appeal No. 681 of 1978, D/- 16-12- 
1982. 

British India Corporation Ltd., Appellant 
v. The Market Committee, Dhariwal and 
another, Respondents. 

FPimjab Agriculfural Produce Markets Act 
(23 of 1861), Section 23 — Punjab Agricul- 
tural Produce Markets (General) Rules (1962), 
Rule 29 (7) Cis. (b), (9 — Levy of fees on 
agricultural produce bought or sold by licen- 
sees in notified market area —- Purchaser 
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raming woollen mills — Raw material used 
in mills weighed and delivered in market area 
— Levying of market fees, held, was proper. 

Rule 29 of the Punjab Agricultural Pro- 
duce Markets (General) Rules, 1962 framed 
under the Act provides for levy of the fees 
on agricultural produce bought or sold by 
licensees in the notified market area. Cls. (b) 
and (c) of Rule 29 (7) would be attracted 
bringing the transaction within the term 
‘bought or sold’ if in pursuance of the agree- 
ment of sale or purchase, even if entered 
into at the place outside the notified area, 
the agricultural produce is weighed in the 
market area or if in pursuance of the agree- 
ment of sale or purchase the agricultural 
produce is delivered in the said area to the 
purchaser or to some other person on behalf 
of the purchaser. However, the delivery and 
weighment to be taken into consideration by 
the Market Committee in respect of the 
transactions must be delivery and/or weigh- 
ment without which there will be no sale at 
all in law. The question is as regards the 
situs of the sale. If the sale transaction took 
place within the Market Committee either by 
delivery of the goods or by weighment 
thereof, the transaction would fall within the 
ambit of R. 29 (7). (Paras 7, 8, 10) 

Held, that the appellant company running 
a woollen mill at Dhariwal was liable to levy 
of fee on all the raw wool used in the mill 
inasmuch as the raw material received by the 
Dhariwal Mills was an agricultural produce 
as defined in Section 2-A of the Act and that 
the said commodity after being received by 
the Dhariwal Mills was weighed within the 
notified area of the Market Committee. 
Although the contracts were entered into by 
the appellant at its head office at Kanpur; 
Section 23 of the Act and Clauses (b) and (c) 
of Rule 29 (7) were applicable to the facts 
of the case as the transaction of sale was 
completed immediately on the delivery of the 
goods to the Dhariwal Mills. 1976 Punj LJ 
525, Affirmed. (Paras 3, 9) 


Dr. Y. S. Chitale, Sr. Advocate, Mrs. A. K. 
Verma and Mr. Ashok Gupta, Advocates 
with him, for Appellant; Mr. Hardev Singh, 
Sr. Advocate, Mr. R. S. Sodhi, Advocate 
with him, for Respondents. 


VARADARAJAN, J.:— This appeal by 
special leave is directed against the judgment 
of a Division Bench of the Punjab and Har- 
yana High Court at Chandigarh in Letters 
Patent Appeal No. 208 of 1974 by the re- 
spondent in that appeal. The appellant who 
filed the writ petition, has its head office at 
Kanpur and is running two woollen mills, one 
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at Dhariwal, in the name and style of New 
Egerton Woollen Mills (hereinafter referred 
to as ‘Dhariwal Mills’) and another at Kan- 
pur in the name and style of ‘Lal-Imli Cawn- 
pore Woollen Mills’ (hereinafter referred to 
as ‘Kanpur Millis’), The case of the appel- 
lant-company was that after the purchase of 
raw material made by its head office at Kan- 
pur the raw material is sent from various 
centres in India as well as from abroad to 
both the mills in accordance with their re- 
quirements and no raw material used in the 
Dhariwal Mills is purchased locally or within 
the area of the Market Committee, Dhariwal 
excepting that during the years 1969 and. 
1970 two contracts for the purchase of raw 
wool of the value of Rs. 6,000/- and Rupees 
5,000/- were entered into within the area of 
the said Market Committee. The appellant’s 
case was that no purchase or sale of the raw 
material received by the Dhariwal Mills takes 
place within the area of the Market Com- 
mittee and that, however, the Market Com- 
mittee made a demand for payment of mar- 
ket fee on all raw wool purchased by the ap- 
pellant from 7-3-1962 to 29-6-1968 by a 
letter dated 21-6-1968 on pain of recovery 
of that amount and penalty as arrears of 
land revenue, if not paid within the specified 
time. After a series of correspondence be- 
tween the appellant and the Market Commit- 
tee — first respondent, the latter made an 
assessment of market fee due from the ap- 
pellant and demanded a sum of RS. 3,67,200/- 
made up for Rs. 2,44,800/- being fee payable 
for the period from 26-5-1961 to 31-12-1970 
and Rs. 1,22,400/- being penalty. As the 
amount was not paid the Market Committee 
took steps under Section 41 (2) of the Pun- 
jab Agricultural Produce Markets Act, 1961 
for the recovery of the amount as arrears of 
land revenue. It is in these circumstances 
that the appellant filed a Writ Petition No. 
4247 of 1971 which was dismissed as infructu- 
ous on 15-11-1972 as the Market Committee 
agreed to withdraw the assessment and to 
make a fresh assessment according to the 
rules. 

2. The appellant contended in the pre- 
sent writ petition out of which this appeal 
has arisen that although it made all efforts 
for associating itself with the fresh assess» 
ment proceedings by producing the necessary 
records, the Market Committee once again 
levied market fee of Rs. 4,26,000/- and 
penalty of a like sum and made a demand 
for the total sum of Rs. 8,52,000/- by notice 
dated 16-8-1973. The present writ petition 
was filed under Articles 226 and 227 of the 
Constitution for quashing that demand notice 
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and restraining the Market Committee from 
recovering the amount. The learned single 
Judge allowed the writ petition on a legal 
point that the assessment order made was 
not in accordance with the provisions of the 
aforesaid Act and the Rules, without ex- 
pressing any opinion on the merits of the 
case. The Market Committee, therefore, 
filed the aforesaid Letters Patent Appeal. 


3. There is no dispute that the raw; 
material received by the Dhariwal Mills is. 
an agricultural produce as defined in S. 2-Al 
of the Act and that the said commodity after| 
being received by the Dhariwal Mills is 
weighed within the notified area of the Mar- 
ket Committee. The contest between tho! 
parties is on the question whether in thej 
circumstances of the case the provisions of| 
Section 23 of the Act were attracted or nol.’ 

4. Section 23 of the Act reads thus: 


“A Committee shall, subject to such rules 
as may be made by the State Government 
in this behalf, levy on ad valorem basis fees 
on the agricultural produce bought or sold 
by licences in the notified market area at a 
rate not exceeding two rupees and twenty 
paise for every one hundred rupees. 

Provided that :— 


(a) no fee shall be leviable in respect of 
any transaction in which delivery of the agri- 
cultural produce bought or sold is not ac 
tually made; and 

(b} a fee shall be leviable only on the par- 
ties to a transaction in which delivery is 
actually made.” 


5. A perusal of the records produced by 
the appellant reveals the existence of a num- 
ber of original contracts entered into by the 
appellant at Kanpur with various suppliers of 
raw wool in India with a provision practically 
in all the transactions that 80 per cent of 
the price of the goods was payable against 
the documents and the balance after receipt 
and examination of the goods which were to 
be despatched to Dhariwal Mills directiy, 
There are certain terms and conditions on 
the back of the contract forms in regard te 
the procedure for scouring yield. It will be 
necessary to state only a few of those terms 
and conditions. Clause A relating to the 
procedure for scouring yield reads thus :— 

“(A) Two bales at random are taken and 
issued to Scouring Department. The weight 
recorded at the time of receipt of the con- 
signment is taken. After scouring in thre? 
bowi Scouring Machine using warm water. 
the woot is dried in the dryer and spread ia 
a covered place for about 12 hours to regain 
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normal moisture. The wool is then weighed 
and yield calculated.” 

6. Clauses 2 and 3 read thus: 

“2. The Mills have every right to reject a 
portion or bulk if the quality is not up to 
the suppliers’ sample given at the time of 
offers. 

3. Weight received in the mills will be 
taken as final weight.” 

7. Rule 29 of the Punjab Agricultural 
Produce Markets (General) Rules, 1962 fram- 
ed under the Act provides for levy of the 
fees on agricultural produce bought or sold 
by licensees in the notified market area, 
Rule 29 (7) reads thus: 

“29 (7) For the purposes of this rule agri- 
cultural produce shall be deemed to have 
been bought or sold in a notified market 
area : 

(a) if the agreement of sale or purchase 
thereof is entered into the said area; or 

(b) if in pursuance of the agreement of 
sale or purchase the agricultural produce is 
weighed in the said area; or 

(c) if in pursuance of the agreement of 
sale or purchase the agricultural produce is 
delivered in the said area to the purchaser or 
to some other person on behalf of the pur- 
chaser.” 

8. Clauses (b) and (c) would be attracted 
bringing the transaction within the term 
‘bought or sold’ if in pursuance of the agree- 
ment of sale or purchase, even if entered 
into at Kanpur, the agricultural produce is 
weighed in the market area or if in pursuance 
of the agreement of sale or purchase the 
agricultural produce is delivered in the said 
area to the purchaser or to some other per- 
‘son on behalf of the purchaser. 

9. The Division Besch of the High Court 
in the Letters Patent Appeal was of the opin- 
ion that both Clauses (b) and (c) are ap 
plicable to the facts of the present case even 
on the admitted facts of this case as the 
transaction of sale is completed immediately 
on the delivery of the goods to the Dhariwal 
Mills. In that view the learned Judges allow- 
ed the appeal and set aside the judgment of 
the learned single Judge and left it open to 
the appellant-company to satisfy the Market 
Committee in respect of any transaction 
which does not fall within the scope of their 
judgment, 

10. The question is as regards ‘the situs of 
the sale. If the sale transaction. took place 
within the Market Committee either by de- 
livery of the goods or by, weighment thereof, 
the transaction. would fall within the ambit 
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of Rule 29 (7). After having heard learned 
counsel for the parties we are of the opinion 
that no interference with the judgment under 
appeal is called for except that it is neces- 
sary to make it clear that the delivery and 
weighment to be taken into consideration by 
the Market Committee in respect of the past 
transactions regarding which the demand has 
been made and also future transactions must 
be delivery and/or weighment without which 
there will be no sale at all in law. Subject 
to this clarification we dismiss the appeal and 
direct the parties to bear their own costs. 


Appeal dismissed. 


AIR 1983 SUPREME COURT 164 
(From: Patna)* 
R. S. PATHAK AND 


AMARENDRA NATH SEN, JJ. 


Criminal Appeal No. 358 of 1975, D/- 5-1- 
1983. 


Ramawati Devi, Appellant v. State of Bihay, 
Respondent. 


Penal Code (45 of 1866), Section 302 — 
Evidence Act (1872), Section 32: — Murder 
— Dying declaration recorded before police 
offices — Admissible and can be relied for 
conviction — It meed not be recorded before 
Magistrate. 


There is no requirement of law that dying 
declaration must necessarily be made to a 
Magistrate. What evidentiary value or weight 
has to be attached to such statement, 
üecessarily depend on the facts and circum- 
stances of each particular case. In a proper 
case, it may be permissible to convict a per- 
son only on the basis of a dying declaration 
in the light of the facts and circumstances 
of the case. AIR 1971 SC 953 and AIR 1976 
SC 1994, Disting. (Para’ 7) 


In the instant case, dying declaration was 
recorded by an Asstt, Inspector of Police. [s 
his cross-examination no questions were put 
to him as to the state of health of the de- 
ceased and no suggestion was made that the 
deceased was not in a fit State of health te 
make any such statement. The Doctor’s evi- 
dence also clearly indicated that it was pos- 
sible for the deceased to make the statement 
attribated to her in the dying declaration is 
which her thumb impression had also beem 
affixed. The statement found corroboration 


“ Criminal Appeai No. 515 of 1363; D/--12-2- 
1975 (Pat). 
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in the testimony of other witnesses. None 
of the witnesses including the Police Officer 
could be attributed with any knd of ill-feel- 
ing against the accused. 

Held that the dying declaration was ad- 
missible and could be relied upon for purpose 
of convicting the accused. Criminal Appeal 
No. 515 of 1969, D/- 12-2-1975 (Pat), Affirm- 


ed. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1976 SC 1994 : 1976 Cri LJ 1548 6 
AIR 1971 SC 953: 1971 Cri LY 798 6 

M/s. Devendra N. Goburdhan and D. 
Goburdhan, Advocates, for Appellant; Mr. 
S. N. Jha, for Respondent. 

AMARENDRA NATH SEN, J.:— The 


appellant was convicted under Section 302 of 
the Indian Penal Code and sentenced to 
under go imprisonment for life by the Ses- 
sions Judge, Arrah. Against his conviction, 
the appellant preferred an appeal to the High 
Court at Patna. The High Court by its judg- 
ment and order dated 12-2-1975 dismissed 
the appeal and upheld the conviction of the 
appellant. Against the judgment and ordet 


of the High Court, the appellant has filed- 


this appeal with special leave cas by this 
Court. 


2. The case. of the prosecution may be 
briefly stated: On 30-10-1967 at about 5a. m. 
Sabitri Devi deceased, (for whose murder the 
appellant has been convicted); of village 
Pakri, Police Station Bihiya had gone to the 
house of the appellant who is also the re- 
sident of the same village to- take back hes 
ornaments and a sum of Rs. 500/- in cash 
which Sabitri Devi had kept with the appel- 
lant for safe custody-.during the temporary 
absence of Sabitri Devi’s mother. The appel- 
lant refused to return the ornaments and the 
cash which were said to be kept:in her safe 
custody and it is alleged that -she sprinkled 
kerosene oil on the clothes of Sabitri Devi 
and set fire to the same. Sabitri Devi there- 
after started running in flames towards her 
house and fell down on the road. While 
running she had been screaming and shout- 
ing that the appellant had not returned the 
ornaments and cash when . demanded and 
had set fire to her clothes after. sprinkling 
kerosene oil on the same. Sabitri Devi was 
thereafter removed to Arrah Sadar _Hos- 
pital where Assistant Inspector of Police at- 
tached to Arrah Police Station recorded the 
statement of Sabitri Devi. This Fard-beyan 
of Sabitri Devi was sent to .Bihiya Police 
Station. Sabitri Devi died in the Arrah 
Sadar Hospital on that very day at 9.30 a.m. 
There was the usual commitment enquiry 
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under Chapter 18 of the Code of Criminal 


-Procedure and the learned Magistrate who 


conducted the enquiry committed the appel- 
lant to the Court of Session to stand her 
trial there, 

3. The appellant was charged with the 
murder of Sabitri Devi under Section 302 of 
the Indian Penal Code. In the Sessions Court 
the prosecution examined nine witnesses. The 
learned Sessions Judge relying on the state- 
ment made by Sabitri Devi to the Assistant 
Inspector of Police which has been recorded 
and which was treated as the dying declara- 
tion of Sabitri Devi and the testimony of 
five witnesses, namely, P. Ws. 1, 4, 5, 7 and 8 
who had seen Sabitri Devi running in flames 
and heard the screams and utterances of 
Sabitri Devi, found that the prosecution case 
had been proved beyond doubt and held the 
appellant guilty and convicted her under Sec- 
tion 302 of the Indian Penal Code. 


4. On appeal the High Court agreed with 
the findings of the learned Sessions Judge 
and held that the appellant had been rightly 
convicted and dismissed the appeal. 

5. Before the learned Sessions Judge, the 
main contention of the appellant appears to 
‘have been that the case of the prosecution 
had not been properly established. It ap- 
pears that the very same arguments were ad- 
vanced before the High Court. The main 


‘argument before the High Court was that the 


Sessions Judge went clearly wrong in placing 
any reljance on the statement alleged to have 
.been made by Sabitri Devi to the Police Offi- 
cer and recorded by the police officer. It 
.was argued before the High Court that no 
reliance could be placed on the said state- 
ment which was considered to be the dying 
declaration of the deceased as the statement 
had not been made to a Magistrate but to a 
Police Officer and the facts and circum- 


‘stances of the case would indicate that Sabi- 


tri Devi was not in a fit condition to make 
any statement at all. ‘It had been further 
argued that there was no corroborative evi- 
dence of the said statement and in the ab- 
sence of any corroboration of the dying de- 
claration, conviction of the appellant only on 


. the basis of the dying declaration could not 


be justified. The High Court in its judgment 
had carefully considered the arguments at 
length and had considered all the facts and 


‘circlimstances of the case and the materials 


on record. For reasons recorded in a care- 
fully considered judgment, the High Court 
negatived the contentions and held the appel- 
lant guilty and dismissed the appeal. 

6. The main: argument advanced before 
us in this appeal on behalf of the appellant 
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is that the statement made by the deceased 
to the Police Officer which has been record- 
ed by the Police Officer and which has -been 
relied on as the dying declaration of the de- 
ceased, is not admissible and, in any event, 
no reliance should be placed on the same. 
Jt has been argued that a dying declaration 
which can be relied on as evidence must be 
made to a Magistrate and it has been further 
argued that in view of the physical state of 
the deceased at the time when she is sup- 
posed to have made this statement to the 
Police Officer, the said dying declaration is 
of no evidentiary value. It has been sub- 
mitted that no explanation was offered on 
behalf of the prosecution why the declara- 
tion could not be made in the presence of a 
Magistrate. It is also the submission of the 
learned counsel for the appellant that in view 
of the severe burn injuries on the person of 
Sabitri Devi who had lost her consciousness 
and had died shortly thereafter, it could not 
have been possible for Sabitri Devi to make 
any such statement. Reference in this con- 
nection was made to the decision of this 
Court in the case of Keshav Ganga Ram 
Navge v. State of Maharashtra, AIR 1971 SC 
953 and also to the decision of this Court 
in the case of K. Ramachandra Reddy v. 
Public Prosecutor, AIR 1976 SC 1994. 


7. In our opinion neither of these two 
decisions relied on by the appellant is of any 
assistance in the facts and circumstances of 
this case. These decisions do not lay down, 
as they cannot possibly lay down, that a 
dying declaration which is not made before 
a Magistrate, cannot be used in evidence. A 
statement, written or oral, made by a person 
who is dead as to the cause of his death or 
as to any of the circumstances of the tranas- 
action which resulted in his death, in cases 
in which the cause of that person’s death 
comes into question, becomes admissible 
under Section 32 of the Evidence Act, Such 
statement made by the deceased is commonly 
termed as dying declaration. There is no re- 
quirement of law that such a statement must 
necessarily be made to a Magistrate. What 
evidentiary value or weight has to be attach- 
ed to such statement, must necessarily de- 
pend on the facts and circumstances of each 
particular case. In a proper case, it may be 
permissible to convict a person only on the 
basis of a dying declaration in the light of 
the. facts and circumstances of the case. In 
the instant case, the dying declaration has 
been properly proved. It is significant to 
note that in the course of cross-examination 
of the witness proving the dying declaration, 
no questions were put as to the state of 
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health of the deceased and no suggestiot 
was made that the deceased was not in a fi 
state of health to make any such statement 
The doctor’s evidence also clearly indicate 
that it was possible for the deceased to mak 
the statement attributed to her in the dyin; 
declaration in which her thumb  impressior 
had also been affixed. In the instant case 
it cannot also be said that there is no cor 
roborative evidence of the statement con 
tained in the dying declaration. The evi 
dence of P. Ws. 1, 4, 5 and 8 clearly cor 
roborates the stafement recorded in the dyin 
declaration. We do not find any material or 
record on the basis of which the testimom 
of these witnesses can be disbelieved. It may 
also be noticed that none of these witnesse 
including the Police Officer who recorded th 
statement could be attributed with any kim 
of ill-feeling against the accused. The Higl 
Court has elaborately dwelt on this aspec 
and has carefully considered all the material 
on record and also the arguments advance 
on behalf of the appellant. We are in agree 
ment with the view expressed by the Hig! 
Court and in our opinion the High Cour 
was right in upholding the conviction of th 
appellant, 


8. We, accordingly, dismiss the appeal 
The conviction of the appellant under Sec 
tion 302 of the Indian Penal Code and th 
sentence imposed on her are upheld. Thi 
appellant is now on bail. The bail bond o 
the appellant is hereby cancelled and the ap 
pellant is directed to be taken into custody 
for serving out the sentence, 


Appeal dismissed 


AIR 1983 SUPREME COURT 166 
(From: Patna)* 

E. S. VENKAPARAMIAH AND 
R. B. MISRA, JJ. 

Criminal Appeal No. 9 of 1976, D/- 6-1 
1983. , 

Bansropan Singh and others, Appellants v 
State of Bihar, Respondent. 

Penal Code (45 of 1860), Ss. 302, 326 am 
149 — Conviction of accused under Ss. 302 
149 altered to one under Ss. 326/149 by Hig! 
Court in respect of accused other than actus 
assailant — Accused released on bail by Su 
preme Court after accused had already under 


ACESS ee DEI ALA ORE IGT CAD Te 
* Criminal Appeal No. 419 of 1969, D/ 
12-8-1975 (Pat). : 
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gone sentence of ahout 24 years — Case 
pending in Supreme Court for about 6 years 
— Sentence reduced te period already under- 
gone in respect of accused other than actoal 
assailant, 


The accused were convicted under Ss. 302/ 
149 by the Sessions Court. The High Court 
altered the conviction of the accused to one 
u/Ss. 326/149. The High Court had sentenced 
each of the accused other than the actual 
assailant to undergo rigorous imprisonment 
for a period of five years. Each of them had 
undergone R. I a little more than two 
years and six months before they were 
enlarged on bail by the Supreme Court on 
7-9-1976. 


Held, that there was no ground to inter- 
fere with the conviction. As regards sentence, 
having regard to circumstances of the case 
and the period of more than six years which 
has elapsed from the date on which they 
were released on bail, it would meet the 
ends of justice if the sentence imposed on 
each of them other than the actual assailant 
is reduced to the sentence already undergone 
by them. (Para 5) 


Mr. B. P. Singh and Mr. Ranjit Kumar, 
Advocates, for Appellants; Mr. D. Govar- 
dhan, Advocate, for Respondent. 


VENKATARAMIAH, J.:— This is an 
appeal by special leave against the judgment 
and order dated August 12, 
High Court of Patna in Criminal Appeal No. 
419 of 1969. 


2. The facts of the case are Set out in 
detail in the judgments of the High Court 
and of the Sessions Court but the few facts 
which are necessary for the purpose of this 
appeal are these: The investigation in this 
case commenced with the receipt of informa~ 
tion lodged by Basudeo Kuer (P. W. 2) with 
the police stating that at about 11.00 A. M. 
on March 7, 1967 while he (P. W. 2), Jugal 
Kuer (P. W. 8), Ram Dhari Kuer (P. W. 3) 
and Sukhdeo (deceased) were sitting near 
the dera of Vias Kuer (P. W. 9) situated 
within the jurisdiction of Brahampur Police 
Station, Sub-Division Buxar, District Shaha- 
bad seven persons belonging to village 
Gayghat, Police Station Brahampur namely 
Bansropan Singh (A-1), Brahma Singh (A-7), 
Lakshmi Narain Singh (A-4), Raghunath 
Singh (A-9), Radhakishun Singh (A-3), Jhak- 
kar Singh alias Sita Ram Singh (A-2) and Jai- 
govind Mahto (A-8) came towards them 
variously armed and attacked them and as a 
consequence of the said attack Basudeo Kus? 
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(P. W. 2), Ramdhari Kuer (P. W. 3), Gulzar 
Kuer (P. W. 4) and Jugal’ Kuer (P. W. 8) 
suffered injuries and Sukhdeo Kuer died. 
After the completion of the investigation the 
police filed a charge-sheet against tbe above 
seven persons who were alleged to have at- 
tacked the prosecution witnesses and the 
deceased and three others namely Surajnath 
Singh (A-5) and Sham Bihari Singh (A-6) 
and one Sheo Pujan Singh for offences 
punishable under Sections 147, 148, 379, 
302/149, 307, 324 and 323, I. P. C. AH the 
accused except Sheo Pujan Singb were com- 
mitted to take the trial before the Second 
Additional Sessions Judge, Shahabad. The 
learned Sessions Judge at the conclusion of 
the trial held that Lakshmi Narain Singh 
(A-4) was guilty of offences punishable under 
Sections 148 and 302, L P. C. and Radha 
Kishun Singh (A-3) Raghu Nath Singh 
(A-9), Bramha Singh (A-7), Jhakkar Singh 
alias Sita Ram Singh (A-2}; Jaigovind Mahto 
(A-8) and Bansropan Singh (A-1) were guilty 
of an offence punishable under Ss. 302/149, 
I. P. C. and certain other offences. Lakshmi 
Narain Singh (A.4) was sentenced to impri- 
sonment for life for the offence. punishable 
under Sec. 302, I. P. C. and each of the 
other accused referred to above was sen- 
tenced to imprisonment for life for the of- 
fence punishable under Ss, 302/149, L P. C. 
No separate sentences were, however, im- 
posed on any of the said accused regarding 
the other offences for which they stood con- 
victed. Surajnath Singh (A.5) and Shyam 
Bihari Singh (A.6) were acquitted of all the 
charges. Against the judgment of the learn- 
ed: Sessions Judge all the- seven accused who 
were convicted by bim filed’ an. appeal before 
the High Court. The State Government 
filed an appeal against the acquittal of Suraj- 
nath Singh (A.5) and Shyam Bihari Singh 
(A.6). Both the appeals were heard together 
by the High Court. The High Court con- 
firmed the conviction of Lakshmi Narain 
Singh (A.4) under Sec. 302, I: P. C. and the 
sentence of imprisonment for life imposed 
on- him. It, however, altered the conviction 
of others from one under Ss. 302/149, Indian 
Penal Code to Ss, 326/149, I. P. C. and each 
one of them was sentenced to undergo rigor- 
ous imprisonment for a period of five years. 
The conviction of the said accused persons 
under the other provisions was, however, 
set aside. The appeal filed by the State 
Government against Surajnath Singh: (A.5) 
and Shyam Bihari Singh (A.6) was dismissed 
by the High Court. The seven accused who 
were convicted by the High Court have filed 
this- appeal: 
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3. We have been taken through the re- 
cord of the case by the learned counsel for 
the parties. Basudeo Kuer (P. W. 2), as 
mentioned earlier, was the person who lodg- 
ed the complaint with the police. He bad 
his land in the vicinity of the dera of Vias 
Kuer (P. W. 9). In his evidence before the 
Court he substantially supported the allega- 
tions contained in the first information given 
by him. He was himself an injured witness. 
Ramdhari Kuer (P. W. 3), Gulzar Kuer 
(P. W. 4) and Jugal Kuer (P. W. 8) who 
were also injured witnesses have stated be 
fore the Court that they were attacked by a 
mob of persons including the seven accused 
who are appellants before us. These wit- 
nesses have been believed by the Sessions 
Court as well as the High Court. Dr. M. A. 
Haque (P. W. 11) who examined the injuries 
of these injured witnesses has given evidence 
about the injuries that they had sustained at 
the time of the incident. Dr. M. N. Mishra 
(P. W. 13) who held the post-mortem exam- 
ination of the dead body of the deceased 
Sukhdeo Kuer was of the opinion that in- 
jury No. 2 on the dead body namely a 
punctured wound with a clear cut margin 
3” x 3/4” going into the left pleural cavity 
and abdominal cavity in between the 7th 
and 8th rib on the left side was sufficient in 
the ordinary course of nature to cause the 
death of the deceased; that the death of the 
deceased was due to that injury and that 
the said injury could have been caused by 
a bhalla. P. Ws. 3 and 8 have stated in 
their evidence that Lakshmi Narain Singh 


(A.4) had inflicted the said injury with a' 


bhalla on the deceased. Their evidence has 
been believed by both the learned Sessions 
Judge and the High Court, While the learn- 
ed Sessions Judge was of the view that the 
common object of the seven accused who 
were convicted by him was to commit an 
offence punishable under Sec. 302, ï. P. C. 
and were, therefore, constructively liable for 
the offence punishable under Ss. 302/149, 
the High Court on an appreciation of the 
evidence of the prosecution witnesses was 
of the view that the common object of the 
accused in question was to commit an of- 
fence punishable under S. 326, I. P. C. It 
accordingly convicted six of them who had 
not actually inflicted the fatal blow on the 
deceased for an offence punishable under 
Sections 326/149, I. P. C. It, however. con- 
firmed the conviction of Lakshmi Narain 
Singh (A.4} who had actually inflicted - the 
fatal injury with a bhalla under Sec. 302, 
T. P. C.. After considering the entire mate- 


rial against the appellants herein in the light 
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of the arguments addressed before us we do 
not find that any other view is possible in 
the circumstances of the case. There is no 
reason to reject the evidence of the wit- 
nesses relied on by the High Court. 


4 The conviction of Lakshmi 
Singh (A.4) under S. 302, I. P. C. 
sentence of imprisonment for life 
on him have, therefore, to be 
His appeal is, therefore, dismissed. 


Narain 
and the 
imposed 
confirmed. 


5. As regards the other six accused who 
have been convicted by the High Court 
under Ss. 326/149, I. P. C, we hold that 
there is no ground to interfere with their 
conviction. The High Court had sentenced 
each of these accused to undergo rigorous 
imprisonment for a period of five years. 
Bach of them had undergone a little more 
than two years and six months of rigorous 
imprisonment before they were enlarged on 
bail by this Court on 7th day of Sept., 1976 
and they are on bail since that date. Having 
regard to the circumstances of this case and 
the period of more than six years which has 
elapsed from the date on which they were 
enlarged on bail, we feel that it would meet 
the ends of justice if the sentence imposed 
on each of them is reduced to the sentence 
already undergone by them. This appeal 
succeeds only to this limited extent, 


6. Lakshmi Narain Singh (A.4) who is 
on bail is directed to surrender and to 
undergo the punishment of imprisonment fov 
life imposed on him. The bail bonds of the 
other appellants are cancelled. 


Appeal partly allowed. 


AIR 1983 SUPREME COURT 168 
(From: 1973 Cri LJ 1551 (Ker)) 
E. S. VENKATARAMIAH AND 
R. B. MISRA, JJ. 
Criminal Appeal No. 44 of 1976, D/- 12-1- 
1983. 


Assistant Collector of Central Excise, Cali- 


cut, Appellant v. V. P. Sayed Mohammed, 
Respondent, 


(A) Customs Act (52 of 1962), S. 135 Œœ} 
— Gold (Control) Act (1968), S. 85 Gi) — 
Seized metal whether gold — Proof — Gold- 
smith testing the metal bars on fouchstone 
and certifying them to be gold — His 
testimony cannot be brushed aside lightly on 
ground that scientific tests were not carried 
out — His assessmut as to purity may not 
however be exact. 1973 Cri LJ 1551 (Ker), 
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Reversed. (Evidence Act (1872), S. 45). 


(Para 4) 


(Œ) Customs Act (52 of 1962), S. 135 (b) — 
Gold (Control) Act (1968), Section 85 Gi) — 
Offence under — Proof — Seizuce of con- 
trabasd gold — Im his statement under Sec- 
tion 342, Cr. P. C., accused admitting that 
packet comfaining gold was recovered from 
kim but pleading ignorance as fe comtents of 
packet and also demying its ownership — 
Stating further that he was in possession of 
the packet for further transmission fo am- 
otker person without his knowledge that it 
contained gold bars — Held, his reply con- 
sisted of two distiact matters amd were cap- 
able of being split — He could be convicted 
on basis of first part of the stafement ad- 
mittmg recovery of gold from him. 1973 Cri 
LY 1551 (Ker), Reversed. (Criminal P. CÇ. 
(1974), S. 342), (Para 4) 


Mr. G. S. Narain and Miss. A. Subhashini, 
Advocate, for Appellant Mr. M. M. Abdul 
Khader, Sr. Advocate and Mr. E. M. S. 
Anam, Advocate, for Respondent, 


VENKATARAMIAH, J.:— The Assistant 
Collector of Central Exeise, Calicut has filed 
this appeal after obtaining the special leave 
of this Court against the judgment and order 
dated January 5, 1973 of the High Court of 
Kerala in Criminal Revn. Pein. No. 426 of 
1972 : (reported in 1973 Cri LJ 1551). 


2. Briefly stated, the facts of the case 
are these: In the early hours of Aug. 9, 1969 
the respondent alighted from the Kerala 
Express at the Trichur Railway Station with 
a steel trunk in his hand. C. C. Mathan, 
Inspector of Central Excise Special Customs, 
Preventive, Trichur (P. W. 1) who was on 
patrol duty at the Railway Station suspected 
that the respondent was carrying contraband 
goods and on coming to know from the 
Ticket Examiner that the respondent had 
arrived from Bombay he asked the respon- 
dent to hand over the steel trunk which he 
was carrying. When C. C. Mathan (P. W. 1) 
opened and searched the steel trunk, he found 
in it 28 gold bars with foreign markings. The 
respondent was arrested by C. C. Mathan 
(P. W. 1} and when questioned by P. W. 1, the 
respondent did not produce any authorisa- 
tion entitling him to keep the 28 gold bars 
in question which were valued at Rs. 56,000/-. 
A mahazar (Ext. P-1) was prepared for 
having seized the 28 gold bars. A sum of 
Rs. 1,380/- which was found in the steel 
trunk was -also seized. Later on it is stated 
that the 28 gold bars in question were con- 
fiscated in a proceeding under S. 111 (d) of 
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the Customs Act, 1962 read with S. 23-A. of 
the Foreign Exchange Regulation Act, 1947 
before the Additional Collector of Customs, 
Cochin. The steel trunk also was confiscated 
under Section 119 of the Customs Act, 1962. 
A penalty of Rs. 500/- was imposed on the 
respondent under Section 112 (b) of the 
Customs Act, 1962. The amount of Rupees 
1,380/- which had been seized from the 
respondent was, however, ordered to be re- 
turned to him. Thereafter the Assistant Col- 
lector of Customs and Central Excise, Kozhi- 
kode after obtaining the required sanction 
under Section 137 (1) of the Customs Act 
and Section 97 (1) of the Gold (Control) 
Act, 1968 from the Additional Collector of 
Customs, Cochin and the Collector of Cus- 
toms and Central Excise, Cochin respectively 
filed a complaint before the District Magis- 
trate (Judicial), Tellicherry against the re- 
spondent for offences punishable under Sec- 
tion 135 (b) of the Customs Act read with 
Section 85 (ii) of the Gold (Control) Act, 
1968. In support of the said prosecution four 
witnesses were examined by the complainant, 
C. C. Mathan, P. W. 1 gave evidence about 
the seizure of the 28 gold bars with foreign 
markings from the respondent at the Trichur 
Railway Station. on August 9, 1969 under the 
mahazar (Exh. P-1). He also produced 
Exh. P-2 which contained the statement 
made by the respondent before the Special 
Customs Preventive Circle Superintendent, 
Kozhikode in which he had admitted that 
28 gold bars with foreign markings had been 
seized from him under a mahazar and that 
the said 28 gold bars had not been legally 
imported to India. C. C. Mathan (P.W. 1) 
stated that he was present before the Special 
Customs Preventive Circle Superintendent, 
Kozhikode when Exh. P-2 was recorded and 
that the said statement contained the signa- 
tures of the respondent and of the Superin- 
tendent who had recorded it. K. Subra- 
monian (P. W. 2) who was working as a 
Ticket Collector at Trichur Railway Station 
stated that the 28 gold bars in question were 
seized on August 9, 1969 at the Trichur 
Railway Station under the mahazar (Exhi- 
bit P-1) which he had signed. V. M. Velayu- 
dhan (P. W. 3) who was a resident of Tri- 
chur and a goldsmith by profession stated 
that the 28 gold bars in question had been 
examined and weighed by him at the Tri- 
chur Railway Station at the request of C. C. 
Mathan (P. W. 1). He further stated that 
he tested the purity of the said 28 gold bars 
by rubbing them on the touchstone and 
found that they were gold bars of 24 carats 


quality. He gave a certificate (Exh, P-3) re- 
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garding the purity and the weight of the 28 
gold bars. V. M. Velayudhan (P. W. 3) who 
was a certified goldsmith further stated that 
he could by experience assess the purity of 
gold by rubbing it on a touchstone. He, 
however, stated that he had no technical 
knowledge about gold and he did not know 
the ‘specific gravity’ method by which the 
purity of gold could be determined. The 
Assistant Collector of Central Excise (P. W. 4) 
was examined to prove the sanctions given 
by the competent authorities to file the case. 
In his examination under Section 342 of the 
Criminal P. C. in answer to the following 
question put by the Court: ‘What have you 
ło say about the deposition of P. W. 1 that 
you on 9th August, 1969 at 7 O'clock in the 
morning alighted from train at Trichur Rail- 
way Station with a steel trunk and that 
P. W. 1 on searching the box due to suspi- 
cion, found out 28 gold bars having foreign 
marks? the respondent stated: ‘It is true 
that gold was recovered from my box. It 
was not mine. It was handed over to me by 
the person called Mammu asking me to give 
it in his house. I had no knowledge that it 
was gold’. The learned District Magistrate 
found that the prosecution had established 
that the respondent had committed an 
offence under Section 135 (b} of the Customs 
Act and an offence under Section 85 fii) of 
the Gold (Control) Act, 1968 and convicted 
him of those offences. The respondent was 
sentenced to pay a fine of Rs. 500/- for the 
offence under Section 135 (b) of the Cus- 
toms Act and in default of payment of fine 
to undergo simple imprisonment for six 
months. No separate sentence was, however, 
awarded for the offence under Sec- 
tion 85 (ii) of the Gold (Control) Act. The 
respondent preferred an appeal against the 
judgment of the learned District Magistrate 
before the Sessions Judge, Trichur and that 
appeal was dismissed. The respondent filed 
a revision petition before the High Court of 
Kerala against the decision of the learned 
Sessions Judge. The learned Judge of the 
High Court who heard the revision. petition 
allowed it and set aside the conviction of the 
respondent and the sentence imposed on him 
on the ground that the prosecution had not 
established that the metallic bars which were 
seized from the respondent under Exh. P-1 
were gold bars and, therefore, the convic- 
tion of the appellant could not be sustained. 
The learned Judge found that the evidence 
of V. M. Velayudhan (P. W. 3) who was ex- 
amined. in the case, the statement Exh. P-2 
made by the respondent before the Special 
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Customs Preventive Circle Superintendent, 
Kozhikode and the answer given by the re- 
spondent under Section 342 of the Criminal 
Procedure Code taken together were not 
sufficient to hold that the gold bars had been 
seized from the respondent under Exh. P-1. 
He rejected the evidence of V. M. Velayu- 
dhan (P. W. 3) on the ground that he had 
not the training or the qualification in the 
art of testing gold and that he had not con- 
ducted either the furnace test or the specific 
gravity test to determine the character of the 
metallic bars. He was of the opinion that 
V. M. Velayudhan (P. W. 3) had miserably 
failed in the witness box to give the impres- 
sion that he was a competent person to 
certify that what were seized from the re- 
spondent were gold bars and that in the ab- 
sence of any training or qualification to the 
credit of V. M. Velayudhan (P. W. 3), it 
would be unsafe to rely on his evidence and 
conclude that what was seized from the re- 
spondent was gold. So far as Exh. P-2 was 
concerned the learned Judge was of the opin- 


ion that as the said statement had not 
been specifically put to the respondent 
under Section 342 of the Criminal 
Procedure Code and as the person who 


had recorded it had not been examined, no 
importance could be given to it. In so far 
as the answer given by the respondent to 
the question put by the Court under S. 342 
of the Code of Criminal Procedure which is 
set out above is concerned, the learned Judge 
observed that even assuming that it would 
have some value the prosecution could not 
seek to split that statement into various parts 
and rely on what it considered to be ad- 
vantageous to establish its case. Accordingly 
the learned Judge acquitted the accused. 

3. The principal point which arises for 
consideration in this case is whether the pro- 
secution had established that sumggled gold 
bars had been seized from the respondent on 
August 9, 1969 at the Trichur Railway Sta- 
tion under Exh. P-1. It is true that the onus 
of proving the facts essential to the establish- 
ment of the charge against an accused lies 
upon the prosecution and the evidence must 
be such as to exclude every reasonable doubt 
about the guilt of the accused. An accused 
cannot be convicted of an offence on the 
basis of conjectures or suspicions. If a rea- 
sonable doubt arises in the mind of the Court 
after taking into consideration the entire 
material before it regarding the complicity 
of the accused the benefit of such doubt 
should be given to the accused but the rea- 
sonable doubt should be a real and substan- 
tial one and a ‘well founded actual doubt 
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arising out of the evidence existing after 
consideration of all the evidence’. “Hence a 
mere whim or a surmise or suspicion fur- 
nishes an insufficient foundation upon which 
to raise a reasonable doubt, and so a vague 
conjecture, whimsical or vague doubt, a 
capricious and speculative doubt, an arbi- 
trary, imaginary, fanciful, uncertain chimeri- 
cal, trivial, indefinite or a mere possible doubt 
is not a reasonable doubt. Neither is a de- 
sire for more evidence of guilt, a capricious 
doubt or misgiving suggested by an ingeni- 
ous counsel or arising from a merciful dis- 
position or kindly feeling towards a prisoner, 
or from sympathy for him or his family”. 
(See Woodroffe and Ameer Ali’s Law of 
Evidence 13th Edn., Vol I, pp. 203-204). 


4. On a reading of the evidence of C. C. 
Mathan (P. W. 1), V. M. Velayudhan 
(P. W. 3) and the statement of the respon- 
dent under Section 342 of the Criminal Pro- 
cedure Code which is referred to above, we 
are of the view that the doubt which the 
learned Judge of the High Court entertained 
about the nature of the metallic bars which 
were seized from the respondent under Exhi- 
bit 1 cannot be considered to be a reason- 

ble doubt. It is well known that persons 
who are goldsmiths by profession are able 
to find out whether a piece of metal is gold 
or not by the colour of the streak produced 
by rubbing it on a touchstone used by them 
even though their assessment of its purity 
may not be exact. It may not be a scientific 
way of proving that the metallic bars were 
gold bars. In the instant case, however, the 
respondent did not dispute that gold had 
been recovered from his box under Exh. P-1. 
His plea was that it was true that gold was 
recovered from his box but that it did not 
belong to him; that it had been handed 
over by a person called Mammu asking him 
to give it in his house and that he had no 
knowledge that it was gold when the packet 
containing it was handed over to him. Read- 
ing the answer of the accused as a whole it 
means that he knew that when his steel 
trunk was opened and searched, there was 
gold in it but he had no knowledge that the 


packet contained gold when it was handed 


over to him by Mammu asking him to hand 
it over in his house. The answer consists of 
two parts and they refer to two distinct 
matters. The first part relates to seizure of 
gold from him and the latter part relates to 
what had happened earlier when the packet 
was handed over to him. The: case might 
have been different if he bad said that no 


gold was recovered from his box. The High 
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Court, therefore, erred in holding that the 
statement of the respondent that the gold 
was seized from him could not be used 
against him on the ground that it would re- 
sult in the splitting up of the statement which 
was on the whole exculpatory. Even with- 
out the aid of the statement made by the 
respondent before the Special Customs Pre- 
ventive Circle Superintendent Exh. P-2, it is 
possible to hold in this case that the metallic 
bars seized from the respondent under Exhi- 
bit P-1 were gold bars in view of the evi- 
dence of P. Ws. 1, 2 and 3 and the statement 
of the respondent before the Court. The 
High Court was in error in coming to the 
conclusion that gold had not been seized 
from the respondent by P. W. 1 as per Exhi- 
bit P-1 at the Trichur Railway Station. These 
gold bars were seized by P. W. 1 in the rea- 
sonable belief that they were smuggled goods. 
Under Section 123 of the Customs Act, in 
such circumstances, the burden of proving 
that they were not smuggled goods would 
be on the respondent from whose possession 
they were seized. In the instant case, the 
respondent had not discharged the burden 
which lay on him. P. W. 1 has stated that 
the said gold bars had foreign markings on 
them and Exh. P-1, the mahazar corroborated 
his statement. The respondent had no auth- 
orisation to keep the said gold with him. It 
is in evidence that the said gold bars were 
found packed in paper and kept in the in- 
side folds of a blanket underneath some 
clothes in the trunk seized from the respon- 
dent. He had taken care to secrete them. 
He had brought them from Bombay which 
was a customs area. In the circumstances his 
explanation that he had no knowledge that 
he was in possession of or carrying smuggled 
gold bars cannot be believed, as rightly held 
by the learned Sessions Judge. The prosecu- 
tion has clearly established the guilt of the 
respondent. The judgment of the High Court! 
is, therefore, liable to be set aside and it is 
accordingly set aside. The conviction of the 
respondent and the sentence imposed on him 
by the learned District Magistrate which 
were affirmed on ‘appeal by the learned Ses- 
sions Judge are restored. The appeal is ac- 
cordingly allowed, 


Appeal allowed, 
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AIR 1983 SUPREME COURT 172 
(From: Punjab & Haryana) 

A. P. SEN AND V. BALAKRISHNA 

ERADI, JJ. 

Criminal Appeal No. 3i1 
4-1-1983. 

State of Punjab, Appellant v. Mann Singh 
and another, Respondents. 


(A) Penal Code (45 of 1866), Ss. 304, 323, 
Part H and 34 — Conviction wmder — 
Assault on deceased by two accused with 
prior concert — Accused armed with differ- 
ent weapons — Two types of head injuries 
caused — Acquittal of one — Improper. 
Criminal Appeal No. 362 of 1974/- D/- 10-1- 
1975 (Ponj. & Har.), Reversed. 


of 1976, DJ- 


Where, according to the evidence of the 
doctor the deceased had two head injuries, 
incised wound and lacerated wound and 


in his opinion, the lacerated wound 
was caused by a blunt-edged weapon 
and the incised wound was caused 


by a sharp-edged weapon and the unim- 
peachable testimony of the three eye-witnesses 
clearly showed that both the accused made 
a joint assault on the deceased by their wea- 
pons, and the accused were armed with dif- 
ferent weapons i.e., a gandasa and dang, 
acquittal of one of the accused when they 
had acted with prior concert, on the ground 
that both injuries might have been caused 
by one accused, was improper. In such a 
case, conviction of the accused who had 
caused the injury that was likely to result 
in death, for having committed culpable 
homicide not amounting to murder punish- 
able under Ss. 304, Part II and 323, and the 
other accused under S. 304, Part II read with 
S. 34. would be proper. Criminal Appeal 
No. 362 of 1974, D/- 10-1-1975 (Punj.), Re- 
versed. (Para 7) 


@) Penal Code (45 of 1860), Ss. 53, 304, 
Part I — Sentence — Reduction — Duty 
of Court — Accused found guilty of offence 
punishable under S. 304, Part II — Reduc- 
tion of sentence to 2@ months’ R. I. only on 
ground of absence of opposition to reduc- 
tion on part of counsel for State — Im- 
preper. 
D/- 16-1-1975 (Pumj. & Har.), Reversed. 


It is the duty of the Court in every case 
to award a proper sentence having regard 
to the nature of the offence, the manner in 


*Criminal Appeal No. 362 of 1974, DJ- 10-1- 
1975. (Punj. & Har.). 
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which it was committed and to all the 
attendant circumstances., (Para 8) 


Where the High Court reduced the sen- 
tence for an offence of culpable homicide 
not amounting to murder punishable under 
S. 304, Part I to the sentence already under- 
gone i.e. for a period of 20 months only 
merely because counsel for the State did not 
oppose a reduction in the sentence, the re- 
duction was improper. When the testimony 
of the eye-witnesses showed that the accused 
had struck the blow with sufficient force as 
a result of which the deceased fell down 
unconscious in a pool of blood and ulti- 
mately died. Criminal Appeal No. 362 of 
1974, D/- 10-1-1975 (Punj. & Har.), Revers- 
ed. (Para 8) 


Mr. D. D. Sharma, Advocate, for Appel- 


lant; Mr. S. K. Sabharwal, Advocate, for 
Respondent. 
SEN, J.:— This appeal by special leave 





is directed against the judgment passed by 
Punjab and Haryana High Court dated 
Jan. 10, 1975 setting aside the judgment and 
sentences passed by the Sessions Judge, 
Hoshiarpur dated Feb. 13, 1974° convicting 
respondent No. 1 Mann Singh for having 
committed an offence punishable under Sec- 
tions 304, Part II and 323 of the I P. C. 
1860 and sentencing him to undergo rigorous 
imprisonment for 7 years and 9 months re- 
spectively, and his son Balbir Singh, respon- 
dent No. 2, for an offence under Ss. 304, 
Part II and 323 both read with S. 34 of the 
I. P. C. and sentencing him to suffer rigor- 
ous imprisonment for 3 years and 6 ‘months 
respectively. On appeal, the High Court 
has upheld the conviction of respondent 
No. 1 Mann Singh but reduced his sentence 
to the period already undergone i.e. for a 
period of 20 months and to a fine of Rupees 
2,000/- or in default to suffer further rigor- 
ous imprisonment for two years, but. acquit- 
ted his son Balbir Singh, respondent No. 2 
of both the offences. 


2. The prosecution case in brief is as 
follows: On the date of occurrence ive. om 
June 22, 1973, early in -the morning Mst. 
Lila Wanti, wife of the accused Mann Singh 
and one Mst. Rekhi had an altercation lead- 
ing to exchange of abuses, at which Mst. 
Lila Wanti snatched away the veil from the 
head of Mst. Joginder Kaur, P. W. 9, 
daughter of the deceased Pala Singh, who 
tried to intervene. At about 12.30 p. m. the 
deceased Pala Singh returned from his field 
and Sewa Singh, P. W. 4, a neighbour, took 
him to the house. of the accused Mann Singh 
to protest over the incident and made a 


a Gandasi blow on his head as a 
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demand for return of the veil from the ac- 
cused Mann Singh at which Mann Singh got 
infuriated and started abusing the deceased 
Pala Singh. On seeing him in an agitated 
mood, both of them returned and the deceas- 


ed Pala Singh lay down on a cot under a 
mulberry tree in front of his house. 
3. The prosecution case is that after 


about an hour, the accused Mann Singh 
armed with a dang and his son Balbir Singh 
armed with a Gandasi, arrived at the scene 
of occurrence and hurled abuses at the 
deceased Pala Singh, who thereupon got up 
from his cot and asked them fo desist from 
abusing him. Upon this, both the accused 
made a joint assault on the deceased Pala 
Singh — Mann Singh dealt a blow with his 
Dang on the head of the deceased Pala 
Singh, and the accused Balbir Singh gave a 
result of 
which the deceased fell down unconscious 
at the spot. On hearing the alarm raised 
by the deceased Pala Singh, Mst. Joginder 
Kaur, P. W. 9 rushed out of the house and 
Jaid herself on her father in order to save 
his life. The accused Mann. Singh. gave her 
a couple of blows with the Dang and both 
the accused then left the place of occur- 
tence. The deceased was taken in an un- 
conscious condition to Civil Hospital, Muke- 
rian where he was examined by Dr. Randhi- 
taj Singh, P. W. 1 who found the following 
two external injuries : 

“1. A verticle lacerated wound 2.3/4” x 4” 

x 1/6” on the left side of the head. 
. It was 4” away from left pinna and 
3” above the left eye-brow. 
2. A transverse incised wound 1” x 1/8” 
X 1/8” on the top of the head, 3” from 
the root of the nose and 5” above the 
left pinna.” 
These injuries were bleeding head injuries 
and the deceased was in a precarious condi- 
tion. Dr. Randhiraj Singh, P. W. 1 found 
that the deceased was in a serious condition 
and therefore referred him to Canal Hospi- 
tal, Talwara for treatment,. but the deceased 
died on his way because of the head in- 
juries. In his opinion, Dr. Randhiraj Singh 
stated that the injury No. 1 was caused by 
a blunt-edged weapon and the injury No. 2 
by a’ sharp-edged weapon. 

4. Dr. Ram Lubhaya, Medical Officer, 
Canal Hospital, P. W. 2 performed -an 
autopsy on the dead body of the deceased 
and found the following two ‘internal in- 
juries : > 

“1. A wound 7 cm. long on the left side 
of the head, verticle direction, about 10 cm. 
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from the left pinha and 7.5 cm. above the 
left eye. The skull bone underneath showed 
crack fracture at right angle to the injury. 


2. A wound 2.5 cm. in length on the top 
of the head, transverse direction, about 
7.5 cm. from the root of the nose and 
12 cm. above the left pinna.” 

According to Dr. Ram Lubhaya, P. W. 2, 
the injury No. 1 was sufficient in the ordi- 
nary course of nature to cause death. 


5. The prosecution based its case on the 
direct testimony of the three eye-witnesses, 
viz. Sewa Singh, P. W. 4, Harbans Singh, 
P. W. 8, and Mst. Joginder Kaur, P. W. 9, 
brother and daughter of the deceased. The 
learned Sessions Judge relied on the testi- 
mony of the eye-witnesses and found that 
both the accused Mann Singh and Balbir 
Singh came together, armed with a Dang 
and a Gandasi and made a joint assault on 
the deceased leading to a fracture of the skull. 
He held that although both the accused may 
not have intended to cause the death of the 
deceased, both of them acted in furtherance 
of their common intention. The accused 
Mann Singh and Balbir Singh came armed 
with deadly weapons and when they struck 
the deceased on the head with a Dang and 
a Gandasi, they must necessarily be attri- 
buted with knowledge that it was likely to 
cause such bodily injury as was likely to 
cause death, having regard to the fact that 
the deceased was an old man of 65 years. 
The learned Sessions Judge accordingly con- 
victed the accused Mann Singh for having 
committed culpable homicide not amounting 
to murder punishable under S. 304, Part II 
caused 
hurt to Mst. Joginder Kaur, and sentenced 
him as stated above. He further convicted 
the accused Balbir Singh for having com- 
mitted an offence punishable under Ss. 304, 
Part Ii and 323 read with S. 34, and sen- 
tenced him as already -stated. 


6. On appeal by the respondents against 
their conviction and sentence, there was no 
attempt made by them to challenge the con- 
viction of the accused Mann Singh before - 
the High Court and indeed the High Court 
observes that counsel appearing for the re- 
spondents addressed no arguments on merits. 
The only contention advanced by him. was 
as regards the conviction of the accused 
Balbir Singh and on the ‘sentence passed on 
the accused Mann Singh. [It appears that 
learned. counsel for the State did. not- object 
to the reduction of the sentence. The High 
Court set aside the conviction of the accus- 
ed Balbir Singh observing that . “only two 
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injuries were inflicted on the deceased and 
the same could ‘have been caused by one 
weapon like Dang which were attributable 
to the accused Mann Singh”. As regards 
the sentence on the accused Mann Singh, it 
held that “it would meet the ends of justice 
if the sentence of imprisonment was reduced 
to that already undergone by him” i.e. for 
a period of 20 months together with a fine 
of Rs. 2,000/-, or in default to suffer rigorous 
imprisonment for two years. 


7. The order of acquittal of the accused 
Balbir Singh as recorded by the High Court 
has caused manifest miscarriage of justice. 
There was no basis for the assumption made 
by the High Court that both the head injuries 
caused to the deceased Pala Singh could be 
inflicted by one weapon like Dang and there- 
fore could be attributed to the accused Mann 
Singh. The conclusion reached by the High 
Court proceeds on mere conjectures and sur- 
mises and is wholly unwarranted by the evi- 
dence on record. According to the evidence 
of Dr. Randhiraj Singh, P. W. 1 the deceased 
Pala Singh had two head injuries. One was 
a lacerated wound and the other was an in- 
cised wound. In his opinion, the lacerated 
wound was caused by a blunt-edged weapon 
and the incised wound was caused by a sharp- 
edged weapon. The unimpeachable testi- 
mony of the three eye-witnesses viz. Sewa 
Singh, P. W. 4, Harbans Singh, P. W. 8, and 
Mst. Joginder Kaur, P. W. 9 clearly shows 
that both the accused Mann Singh and his 
son Balbir Singh made a joint assault on the 
deceased Pala Singh by their weapons. Ia 
view of this, the learned Sessions Judge was 
right in convicting the accused Mann Singh 
for having committed culpable homicide not 
amounting to murder punishable under Sec- 
tions 304 Part IL and 323, and the accused 
Balbir Singh under Section 304 Part II read 
with Section 34. There can be no doubt 
whatever that both the accused Mann Singh 
and Balbir Singh acted with prior concert 
when they assaulted the deceased. Accord- 
ingly, we restore the judgment and sentence 
_ passed by the learned Sessions Judge, Hoshiar- 

pur with regard to the accused Balbir Singh. 


8. As regards the sentence imposed on 
the accused Mann Singh the High Court 
ould not have reduced the sentence for an 
offence of culpable homicide not amounting 
to murder punishable under Section 304 
art TI to the sentence already undergone i. e. 
for a period of 20 months only with a fine 
of Rs. 2,000/- merely because counsel for the 
State did not oppose a reduction in the 
sentence. It is the duty of the Court:-in every 
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case to award a proper sentence having re 
gard to the nature of the offence, the manne 
in which it was committed and to all the at 
tendant circumstances. The testimony of th 
eye-witnesses shows that the accused Mani 
Singh had struck the blow with sufficien 
force as a result of which the deceased fel 
down unconscious in a pool of blood. Ther: 
can be no doubt that the accused Mann Singl 
hit the deceased Pala Singh with the Dan; 
with great force because it resulted in : 
fracture of the skull, and ultimately cause 
his death. He must therefore bear the con 
Sequences of his act. In all the facts am 
circumstances of the case, if there is to be : 
reduction of the sentence, the proper sentenc 
to award on the accused Mann Singh woul 
be a sentence of rigorous imprisonment fo 


three years, and a fine of Rs. 3,000/- or il 


default, to suffer rigorous imprisonment fo 
two years more. 


9. The result therefore is that the appea 
must succeed and is allowed. The judgmen 
of the High Court dated January 10, 197. 
is set aside and instead the judgment am 
sentences of the learned Sessions Judge date 
February 13, 1974 are restored subject to 
modification in the sentence. Responder 
No. 1 is convicted for having committed a: 
offence punishable under Sections 304 Part } 
and 323 and sentences to undergo rigorou 
imprisonment for three years, with a fine o 
Rs. 3,000/- or in default to suffer rigorou 
imprisonment for two years more. Th 
entire amount of the fine, if realized, be pai 
over to the heirs of the deceased. Respon 
dent No. 2 Balbir Singh is convicted fo 
having committed an offence punishabl 
under Sections 304 Part II and 323, bot! 
read with Section 34 and sentenced to suffe 
rigorous imprisonment for 18 months, 


Appeal allowed 
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(From: Jammu & Kashmir)* 


R. S. PATHAK: AND 
AMARENDRA NATH SEN, JI. 


Criminal Appeal No. 429 of 1976, D/- 5-1 
1983. 


Vishwa Nath, Appellant v. State of J. & Ki. 
Respondent. 


Penal Code (45 of 1860), Section 409 — 
Criminal breach of trust — Public servan 


* Criminal Revn. No. 15 of 1974, Dj- 28-11 
1974 (J. & K) 
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entrusted with Govermment money — Mis- 

appropriation for personal use — Refund of 

amount when act of defalcation discovered 

does not absolve him of offence. 


Where the facts and circumstances of the 
case clearly establish that there was embezzle- 
ment of the Government money by the ac- 
cused, inasmuch as the accused had put to 
personal use the Government money entrust- 
ed to him, instead of depositing the same in 
the proper place, the fact that the accused 
refunded the amount when the act of his 
defalcation came to be discovered, does not 
absolve him of the offence committed by 
him. The accused happened to be a public 
servant of the Police Department and was 
posted as Naib-Courty. He was entrusted 
with the amount seized in two cases. In 
complete violation of the directions of law 
he had failed to send the amount to Sadar 
Courty and with criminal intention be had 
not made any entry of the money in Rehdari 
Register, while he made its entry in the Mal- 
khana Register so that his misappropriation 
of the amount might not be detected by any- 
body. He committed criminal breach of 
trust with respect to this money over which 
he had complete dominion by putting the 
same to his use. The refund of the amount 
after detection does not absolve him of the 
offence. (Para 6) 


Cases Referred: Chronological Paras 
AIR 1959 SC 1390 : (1960) 1 SCR 452: 1959 
Cri LJ 1508 5 


Mr. A. N. Mulla, Sr. Advocate, Mr. Sushil 
Kumar, Advocate with him for Appellant; 
Mr. Altaf Ahmad, Advocate, for Respondent. 


AMARENDRA NATH SEN, J.:— The 
accused. who happened to be a Head Con- 
stable was tried by the Judicial Magistrate 
First Class, Ram Nagar on a charge under 
Section 409, R. P. C. The Judicial Magis- 
trate by his judgment dated 15th December, 
1973 held that the charge against the ac- 
cused had been established and he convicted 
the accused under Section 409, R. P. C. and 
sentenced him to undergo R. I. for a period 
of one year and to pay a fine of Rs. 500/-. 
Against the judgment and order of the Judi- 
cial Magistrate the accused filed an appeal 
in the Court of Sessions Judge, Udhampur. 
‘The Sessions Judge by his judgment and 
order dated 26th April, 1974 upheld the con- 
viction and dismissed the appeal. The ac- 
cused filed a revision application in the High 
Court of Jammu and Kashmir and the High 
Court by its judgment and order dated 28th 
November, 1974 dismissed. the said petition. 
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With. Special Leave granted by. this Court, 
the accused has filed this appeal. 


2. The brief facts, which are not in dis- 
pute, are as follows: The accused, the appel- 
lant before us, was entrusted as. incharge 
Courty Ramnagar on 7th February, 1972 
with Government money of Rs. 619/-. As a 
public servant entrusted with Government 
money, the accused was required to deposit 
the amount forthwith in accordance with law. 
The accused did not deposit the money and 
had used the same for personal purposes. 
Wihen it was later found out that there had 
been defalcation of the amount by the ac- 
cused, he deposited this money through one 
Dharam Dutt, A. S. I. on 8th August, 1972. 
There was thus an embezzlement of the said 
amount entrusted to the accused by him. 


3. The main defence taken by the accused 
at the trial was that as there had been a case 
of embezzlement in Udhampur he had been 
asked by one Anchal Singh not to send the 
money. Anchal Singh has been examined as 
a witness and had falsified the explanation 
given. by the accused. The Judicial Magis- 
trate and also the Sessions Judge have both 
carefully considered the. facts and circum- 
stances and have analysed tlie evidence on 
record. They have both come to the con- 
clusion that there had been embezzlement of 
Government money by the accused who had 
used the Government money for his personal 
use. This. finding has been. accepted by the 
High Court, 

4 Mr. Mulla, who was good enough to 
appear as amicus curiae on. behalf of the ap- 
pellant in this appeal before us, could not 
seriously dispute the findings of the lowes 
Courts. He submitted before us that the ac~- 
cused had returned the money and the ac- 
cused had also already served the term of 
imprisonment imposed on him. It is his sub- 
mission that there had been. no intention on 
the part of the accused to misappropriate 
any Government money but under the force 
of circumstances the accused had not been 
in a position to deposit the money earlier. He 
submitted that taking into consideration the 
facts and circumstances under which the ap- 
pellant had failed to deposit the money 
forthwith and the fact that he had in fact 
refunded the entire amount and also under- 
gone the term of imprisonment, the convic- 
tion of the accused should be set aside, as 
otherwise the accused would. lose his job and 
would be utterly ruined. 

5. Mr. Altaf Ahmad, appearing on behalf 
of the State has submitted that there is no 
ground for any interference with the convic- 
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tion of the accused by this Court. He has 
severely commented on the conduct of the 
accused prior to the discovery of the defalca- 
tion of the amount by him. He has argued 
that if the discovery of the defalcation had 
not been made, the accused would have mis- 
appropriated the said amount. It is his argu- 
ment that when the fact of embezzlement 
came to be found out, the accused offered to 
return the amount and in fact he did refund 
the entire amount. He submits that the fact 
of refund of the amount does not absolve 
the accused of the offence of embezzlement 
of the government money entrusted to him. 
In this connection be has referred to the 
decision of this Court in the case of Krishan 
Kumar v. Union of India, (1960) 1 SCR 452: 
(AIR 1959 SC 1390). 


6 We do not consider it necessary to 
refer to any decision. The facts and circum- 
stances of this case clearly establish that 
there was embezzlement of the Government 
money by the accused, inasmuch as the ac- 
cused had put to personal use the Govern- 
ment money entrusted to him, instead of de- 
positing the same in the proper place. The 
fact that the accused refunded the amount 
when the act of his defalcation came to be 
discovered, does not absolve him of the 
offence committed by bim. The accused 
happened to be a public servant of the Police 
Department and was posted as Naib-Courty. 
He was entrusted with the amount seized in 
two cases F. I. R. Nos. 16 and 17. In com- 
plete violation of the directions of law he 
had failed to send the amount to Sadar 
Courty Udhampur and with criminial inten- 
tion he had not made any entry of the 
money in Rahdari Register, while he made 
its entry in the Malkhanna Register No. 1, 
so that his misappropriation of the amount 
might not be detected by anybody. He com- 
mitted criminal breach of trust with respect 
to this money over which he had complete 
dominion by putting the same tc his use 
between 7th February, 1972 to 8th August, 
1972. The refund of the amount after de- 
tection does not absolve him of the offence, 


7. The appeal fails and is hereby dis- 
missed. 


Appeal dismissed. 
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(From: Gujarat)* 
D. A. DESAI AND R. B. MISRA, JJ. 


Criminal Appeal No. 605 of 1981, D/- , 
14-12-1982. 


Food Inspector, Municipal Corporation, 
Baroda, Appellant v. Madanlal Ramlal 
Sharma and another, Respondents, 


Prevention of Wood Aduiteration Act 
(37 of 1954), S. 11 Prevention of Food 
Adufteration Rules (1955), Rr. 14, 15, 16 
and 22 — Sample of miik and milk prepara- 
tions including curd — Not obligatory that 
churning should be done with some machine 
for making sample homogenous and repre- 
sentative. Criminal Appeals Nos, 218 and 
603 of 1978, D/- 8-4-1980 (Guj.), Reversed. 


It is true that in milk and milk prepara- 
tions including curd, it is distinctly possible 
that the fat settles on the top and in order 
to find out whether the milk or its prepara- 
tion such as curd has prescribed content, the 
sample must be homogeneous and represen- 
tative so that the analysis can furnish reli- 
able proof of nature and content of the 
article of food under analysis. For this pur- 
pose churning is one of the methods of 
making the sample homogeneous and repre- 
sentative. But there is nothing in the Act 
or the Rules which prescribes that churning 
must be done by some instrument, and that 
churning done by hand would not provide 
a homogeneous and representative sample. 
There has to be a finding that the churning 
done with hand was not adequate. Criminal 
Appeals Nos. 218 and 603 of 1978, DJ- 8-4- 
1980 (Guj.), Reversed. (Para 8) 


Mr. M. C. Bhandare, Sr. Advocate, Mr. 
T. Sridharan, Mrs. S. Bhandare, Miss C. K. 
Sauhantia, Advocates with him, for Appel- 
lant; Miss. Maya Rao, Advocate (for No. 1) 
and Mr. J. L. Jain, Sr. Advocate, Mr. R. N. 
Poddar, Advocate with bim (for No. 2), for 
Respondents. 


MISRA, J.:— In this appeal by special 
leave the narrow question that this Court 
proposes to examine is whether the High 
Court was right in holding that churning of 
the curd of which a sample was taken, if 
done with hand, was done in a proper man- 
ner so as to make the sample homogeneous 
and representative. 





*Criminal Appeals Nos. 218 and 603 of 
1978, D/- 8-4-1980 (Guj.). 
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1981 and the writ petition was sent 
back to this court for a fresh decision. 
The relevant portion of the judgment of 
the Supreme Court asking the High 
Court to decide the writ afresh, is 
quoted below: 


“The learned single Judge of the High 
Court has taken the view that an appli- 
cant for allotment of accommodation on 
the ground of deemed vacancy is entitl- 
ed to be heard before an order is made 
by the Rent Control and Eviction Officer 
but this view taken by the learned single 
Judge seems to be contrary to the deci- 
sion of another single Judge of the High 
Court in Munnoo Lal v, District Judge 
decided on 6th April, 1979 (reported in 
1979 All Rent- Cas 334). It is, therefore, 
necessary that so far as this particular 
question is concerned, the conflict be- 
tween the decision of two judges of the 
High Court should be resolved by a Di- 
vision Bench of the High Court. More- 
over, we fing that the High Court has 
laid down certain guidelines for the 
purpose of deciding whether the accom- 
modation in the present case is residen- 
tia] or non-residential and remand the 
case to the Rent Control and Eviction 
Officer for the purpose of deciding that 
question in accordance with such guide- 
lines. We are of the view that the High 
Court need not have remanded the case 
to the Rent Control and Eviction Officer 
but should have decided the question it- 
self on the basis of evidence which was 
already led by the parties. We would, 
therefore, set aside the decision of the 
High Court and remand the case to the 
High Court with a direction that the 
matter may be disposed of anew by a 
Division Bench of the High Court ac- 
cording to law in the light of the ob- 
servationg contained in this judgment”. 

3. Pursuant to the judgment of the 
Supreme Court, this bench was consti- 
tuted for deciding the writ petition. 

4. The first question that arises for 
our decision is whether the view taken 
by Hon. B. N. Sapru, J. in Munnoo Lal 
v. District Judge (1979 All Rent Cas 
334), lays down the law correctly. For 
deciding this question, it is necessary to 
mention a few more facts. Earlier, the 
application giving rise to the present 
writ petition, the petitioner had applied 
to the Rent Control and Eviction Officer 
for -allotment of bungalow No. 17, Kan- 
pur Road, Allahabad, on May 4, 1977. 
This application was referred for en- 
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quiry to Rent Control Inspector, who 
made an ex parte inspection and gave 
his report on July 29, 1977, The report 
of the Inspector was that there was no 
vacancy. The Rent Control and Eviction 
Officer dismissed the application for al- 
lotment by an order dated July 30, 1977. 


5. The argument was that as the first 
application had been rejected, the second 
application for allotment on which the 
impugned order was passed, was not 
maintainable. This argument of the 
counsel found favour with the Rent Con- 
trol and Eviction Officer and the Addi- 
tional District Judge, But Hon. S. J. Hyder, 
J. did not agree with the aforesaid view 
and set aside the same, His opinion was 
that as the order dateq 30th July, 1977 
was passed behind the back of the peti- 
tioner, the same was void and could not 
Operate as res judicata. In that connec- 
tion, the learned Judge held that the 
principles of natural justice required 
giving of an opportunity to the peti- 
tioner before the order dated 30th July, 
1977 was passed. As this opportunity had 
not been given, the order was a nullity. 
The submission made before us was that 
there was a statutory obligation on the 
Rent Control ang Eviction Officer to give 
an opportunity to the petitioner to sub- 
stantiate his case for allotment, This 
argument was controverted by the learn- 
ed counsel for the respondent that there 
was no statutory provision requiring giv- 
ing of an opportunity, hence, the Rent 
Contro] and Eviction Officer had juris- 
diction to decide the application without 
hearing the petitioner. 


_6. The question that arises for deci- 
sion is whether there was any statutory 
obligation on the Rent Control and Evic- 
tion Officer to hear the petitioner before 
rejecting the application, If not, diq the 
rule audi alteram partem make it neces- 
sary on the Rent Control ang Eviction 
Officer to give an opportunity to the 
petitioner. R. 8 deals with ascertainment 
of vacancy. The relevant portion of this 
rule is as undér:— 


“The District Magistrate shall, before 
making an order of allotment or release 
in respect of any building which is al- 
legeg to be vacant under S. 12 or to be 
otherwise vacant or to be likely to fall 
vacant, get the same inspected.” 


7 Under R. 8 (2), the Inspector is 
required to inspect the building as far 
as possible in the presence of the parties 


50 All. 
and submit his report after eliciting the 
necessary facts. The conclusion of the 
freport is then to be notified by pasting 
on the notice board foy general informa- 
tion. Under R. 8 (3), an objection to the 
“notification of the vacancy has to be 


decided considering the evidence that 
the objector or any other person may 
adduce, 


8. Counsel for the petitioner placed 
reliance on Section 34 (8) and R, 27 of 
the Rules in support of his submission. 
JR. 27 deals with local inspection. Jt lays 
down that where the District Magistrate 
|proposes to inspect a building for pur- 
‘poses of deciding any case or for pur- 
poses of ascertaining whether any facts 
referred to in S. 12 exists, the Prescribed 
' ‘Authority should give notice of the same 
to the parties or their agents, In the 
Proviso appended to sub-r. (2) of R. 27, 
a provision has been made for not giv- 
: ing of such a nolice if the purpose of in- 

spection is likely to be frustrated by the 

'|giving of such notice. This Rule is indi- 
jeative of the requirement of serving 

notice on the parties. The expression 
|“parties” used in R. 27 and R. 8 (3) can- 
not be confined only to landlord, tenant 
and occupier, It has to be given a na- 
tural meaning which should, in our opin- 
ion, include a person applying for allot- 
ment as well, Justice cannot be done in 
the case of deemed vacancy if the per- 


9 


son applying for allotment is not heard.’ 


_ 9 Sri Raja Ram Agarwal, learned 
counsel for the contesting respondent 
„urged that R. 8 confers power of filing 
objection if a vacancy is declared upon 
the landlord, the tenant and the occu- 
‘pier. It does not confer any right of 
filing any objection to the applicant for 
allotment against the report of the In- 
spector notifying that there was no 
vacancy. Counsel urged that as there are 
only three classes of persons who have 
.been given the right to file objection, 
the Court cannot create a fourth class 
for holding the right of filing objection 
by a person who had applied for allot- 
ment, The rule of interpretation well 
established is that it should be a reason- 
able one which carries out the intention 
and object for which a provision of law 
is enacted, Under S. 16 an application 
can be filed for allotment when there is 
actual vacancy or there is deemed 
vacancy. The person who applies for 
allotment is known as applicant for al- 
lotment. It is at his instance that the 
machinery starts. He may not have a 
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right to get allotment, but he can bring 
necessary evidence before the Rent Con- 
tro] and Eviction Officer that a vacancy 
exists. He is not a stranger who can be 
shown the gate on the ground of having 
no interest in the matter. In the event of 
the report of the Inspector that there is 
no vacancy, the duly cast on the Rent 
Contro} and Eviction Officer is to hear 
the application for allotment and dis- 
pose it of on merits in accordance with 
law, It cannot be contendeg that the re- 
port of the Inspector is a last word and 
has to be taken as a gospel truth. The 
purpose of the report is only to ascer- 
tain the facts as existing on the spot, The 
report was not made final otherwise 
there was no need tọ make a provision 
of inviting objections by posting the 
same on the notice board. If an objec- 
tion can be filed lawfully by taking an 
aclion against notification of vacancy, 
there is no reason to think that an ob- 
jection against the report of the Inspec- 
tor that no vacancy exists is barred. The 
object of local investigation is not so 
much to collect the evidence which can 
be taken any way but to obtain evidence 
which from its peculiar nature can only 
be had on the spot and to elucidate any 
point which is left doubtful on the evi- 
dence taken before the Court. A report 
of the Inspector is merely to assist the 
Rent Control and Eviction Officer. It is 
not in any way binding on him. who can 
arrive at its own conclusion. which may 
be at variance with such report. The 
Rent Control ang Eviction Officer is em- 
powered to take into due consideration 
the report submilted by the Inspector. 
He cannot dispose of the application 
made for allotment by accepting the re- 
port behind the back of the person ap- 
plying for allotment treating the report 
ag final. The value of the report submit- 
ted by the Inspector is certainly open to 
question, We are, therefore, of opinion 
that the construction of R. 8 did nol 
justify the action of the Rent Control 
and Eviction Officer dropping the case 
of allotment, 





10. Although we have found on inter-| 
pretation of R. 8 itself that it had not 
been complieq with, the order of the 
Rent Control and Eviction Officer dated 
30th July, 1977 is void. We are other- 
wise also of opinion that even if there 
wag no Statu‘ory obligation, the princi- 
ple of natural justice made it obligatory 
on the Rent Control and Eviction Officer 
to give an opportunity to the petitioner 
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to submit her case, and non-compliance 
of the said Rule has rendered the said 
order to be invalid, It did not make the 
order final and binding. 


11. In Swadeshi Cotton Mills v. Union 
of India, AIR 1981 SC 818, the observa- 
tions made are (para 25):— 

“But two fundamental maxims of na- 
tural justice have now become deeply 
and indelibly ingrained in the common 
consciousness of mankind, as pre-emi- 
nently necessary to ensure that the law 
is applieqd impartially............ccccccees 

12. In Maneka Gandhi’s case, (AIR 
1978 SC 597, Bhagwati J. observed:— 

“Natural justice is a great humanising 
principle intended to invest law with 
fairness and to secure justice and over 
the years it has grown into a widely 
pervasive rule affecting large areas of 
administrative action. The inquiry must, 
always be: does fairness in action de- 
mand that an opportunity to be heard 
should be given to person affected? 
(para 58). The law must now be taken to 
be well settled that even in an admin- 
istrative proceeding, which involves civil 
consequences, the doctrine of natural 
justice must be held to be applicable,” 
(Para 61). 


13. Another decision of the Supreme 
Court which has a bearing on the con- 
troversy in hand is Mohinder Singh Gill 
v. Chief Election Commissioner, New 
Delhi, AIR 1978 SC 851. It was observed 
(Para 75): 

“Fair hearing is thus a postulate of 
decision-making cancelling a poll, al- 
though fair abridgement of that process 
is permissible. It can be fair without the 
rules of evidence or forms of trial. It 
cannot be fair if appraising the affected 
and appraising the representations is 
absent, The philosophy behing natural 
justice is, in one sense, participatory 
justice in the process of democratic rule 
of law.” 


14. In the instant case, we think that 


the petitioner was entitled to a hearing 


being given before the application was 
rejected. 

15. Sri Raja Ram Agarwal, learned 
counsel for the respondents, however, 
urged that as the statute is silent on the 
requirement of giving hearing to such a 


person, it must follow as a necessary im-. 


plication that the rule making authority 
did not want any right of hearing to be 
conferred on such a person. It is indis- 
putable that the rules of natural justice 
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can operate only in area not covered by 
any law validly made (per Hegdey J. in 
A. K. Kraipak v. Union of India, (AIR 
1970 SC 150). If, therefore, a statutory 
provision either expressly or by neces- 
Sary implication excludes natural jus- 
tice then the Court cannot ignore the 
mandate of law, Whether or not the ap- 
plication of principles of natural justice 
in a given case has been excluded, 
wholly or in part, depends upon the 
language and basic scheme of the provi- 
sions conferring the power, the nature 
of power, the purpose for which it’is 
conferred and the effect of the exercise 
of that power, (See Union of India V 
J. N. Sinha, AIR 1971 SC 40). 

16. After examining the scheme of 
the Act and the Rules made thereunder, 
the purpose for which Section 12 had 
been enacted, we are of opinion that it 
is not possible to hold that the legisla- 
ture has expressly or impliedly barred 
the giving of opportunity to the person 
who applies for allotment, To hold that 
such a right has been excludeq would 
not be possible to be done in the instant 
case, The necessary result of what we 
have said above, is that the order dated 
30th July, 1977 was void ang nullity. It 
had no effect in the eye of law. 


17. For the reasons given above, we 
are unable to agree with the learned 
Judge who decided Munnoo Lal v. Dis- 
trict Judge (1979 All Rent Cag 334) 
(supra), To us, it appears that the learn- 
ed Judge was not right in holding that 
since the petitioner does not have any 
constituliona] right and the applicatidn 
moved by him does not involve civil 
consequences, he was not entitled of the 
hearing being given, The learned Judge 
has also distinguished Maneka Gandhi-v. 
Union of India, (AIR 1978 SC 597). It'is 
true that it was qa case of impounding the 
passport. But the law laid down in this 
case is of wide application. Its applic- 
ability could not be excluded by confin- 
ing its operation to the facts of that case, 


18. In Mohinder Singh’s case, (AIR 
1978 SC 851), the Supreme Court con- 
sidered the import of expression “civil 
consequences.” Applying the law laid 
down therein, we think that the rejec- 
tion of the application of the petitioner 
for allotment was such which involved 
civil consequences. “Civil Consequences” 
cover infraction of not merely property 
Or personal rights but of civil liberties, 
material deprivation ang non-pecuniary 
damages. In his comparative (comport- 








52 Ali. 


ment?) every citizen in his civil life in- 
flicts a civil consequence. The rejection 
of the application, without hearing the 
petitioner, affected his right to get the 
allotment conferred by U.P, Act No, XIII 
of 1972. This is a right capable of being 
enforced or redresseq by the machinery 
provided in the Act. 

19. It was admitted by the counsel 
for the contesting respondent that under 
S. 18 of U. P, Act No. XII of 1972, a 
person, whose application has been re- 
jected for allotment, has a right to file 
revision. He, however, urged that ag the 
limited right of filing revision is confer- 
red, this court should not hold that such 
a person applying for allotment has a 
right to be heard in the allotment pro- 
ceedings. We are unable to subscribe to 
the said view. The fact of conferment of 
right of revision goes a long way to de- 
monstrate that the legislature did not 
prohibit or exclude the hearing to be 
given to an applicant for allotment. If 
he is entitled to file a revision, there is 
no reason to think that why should he 
not be heard in the allotment proceed- 
ings. Such a revision, if filed, is not 
likely to serve any purpose as the ap- 
plicant has filed no evidence on the re- 
eord proving the case, 


20. As the judgment of the Rent 
Control ang Eviction Officer dateq 30th 
July, 1977 rejecting the application was 
passed behind her back, the principles 
of res judicata did not apply. The second 
application was, therefore, maintainable. 


21. The next submission of the 
learned counsel was on the applicability 
of principles of reg judicata. The 
Tes judicata principle is that question 
directly in issue ang decided by a court 
of competent jurisdiction cannot be re- 
litigated in future between the same 
parties or their successor-in-interest in 
the same court or another court of con- 
current jurisdiction, The doctrine is that 
an existing final judgment rendereq on 
-|merits, without fraud or collusion by a 
court of competent jurisdiction, is con- 
clusive of right, questions anq facts in 
issue, as to the parties. It is a rule of 
judicial administration grounded on the 
principle of bringing to an end the litiga- 
tion, The petitioner’s argument was that 
the nature of proceedings in the present 
ease being quasi in rem, the decision 
even if was behind the back of the peti- 
tioner, would be treated to be a judg- 
ment about the status of building, viz 
that it was not vacant and that it would 
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be binding in all subsequent proceedings 
taken in respect of the said premises, We 
fing no substance in this submission. The 
doctrine of res judicata is bottomed of 
the question that the party to be affected 
or some one with whom he is in privity 
has litigated. If a party who had no op- 
portunity of litigating an issue, the judg- 
ment given in the saiq proceedings can- 
not operate against him. In the present 
case, the petitioner cannot be said to 
have relitigateq a matter which has been 
previously determined in an action be- 
tween himself and the contesting re- 
spondent, The Rent Control and Eviction 
Officer dropped the proceedings, The 
necessary result of dropping the pro- 
ceedings was that no decision on merits 
was arrived at. As no decision was arriv- 
ed at, nothing can be said to have been 
settled by the judgment relied upon by 
the contesting respondent, For applying 
the principle of res judicata, it is basic 
that the party sought to be debarred 
must have been also actually heard or 
by any fiction of law be deemed to be 
heard, Nothing of the sort happened in 
the present case. We are also not in 
agreement with the submission of the 
counsel for the other side that the na- 
ture of the proceedings in the present 
case was quasi in rem, It was a litiga- 
tion between the two parties and the 
decision given thereon would be binding 
only on them, It did not involve any ad- 
judication on the status of any parti- 
cular Subject matter. It was essentially 
a dispute between the parties claiming 
the right in controversy and does not 
directly or indirectly affect the status of 
the subject matter. 


22. As a result of what we have said 
above, we find that the learned Addi- 
tional District Judge was in error in 
treating the earlier judgment as final 
and holding it to be binding on the 
parties. The learned Additional District 
Judge simply referred to the controversy 
on merits and gave no finding, His judg- 
ment mainly was that since the earlier 
proceedings had been dropped by the 
Rent Control and Eviction Officer on the 
report that a major portion of the pre- 
mises was being used for clinic, hence, 
the second application was not main- 
tainable. In the absence of any oppor~ 
tunity being given to the petitioner to 
show cause against the report of the 
Inspector and file evidence in support of 
her case, no value could be attached to 
the saiq judgment. 
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23. The learned Additional] District 
Judge had also made some observations 
on the merits of the case. We have 
noted above that the application had 
been made by the petitioner for allot- 
ment on the ground of deemed vacancy. 
The relevant portion of sub-sec, (3) of 
S, 12 is as under:— 


“In the case of residential building, 
if the tenant or any member of his 
family builds or otherwise acquires in a 
vacant stale or gets vacated a residential 
building in the same city, municipality, 
notified area or town area in which the 
building under tenancy is situate, he 
shall be deemed to have ceased to oc- 
cupy the building under his tenancy.” 


24. Section 16 of the Act confers 
right of allotment of premises. This sec- 
tion contemplates, two types of vacancies, 
viz., actual ang deemed vacancy. S. 12 
contemplates cases of deemed vacancy. 
Sub-sec, (3) of S. 12 lays down that if a 
tenant or any member of his family con= 
structs residentia] building, he shall be 
deemed to have ceaseq to occupy the 
building under his tenancy. In the in- 
stant case, the petitioner filed the ap- 
plication for allotment on the basis of 
deemed vacancy. She asserted that the 
respondent had constructed a residential 
building at Nyaya Marg hence, she has 
ceased to occupy the building in ques- 
tion. The contesting respondent refuted 
the allegations of the petitioner and al- 
leged that the house known as “Purab 
Paschim”, 29-B/2, Hastings Road (Nyaya 
Marg), was constructed by her son Dr, 
Kamal Kumar, M.B.B.S. She has alleg- 
ed further that since Dr. Kamal Kumar 
did not have sufficient finance, she only 
made contributions and thus, technically 
became a co-owner of the said building 
although it was-exclusively made for 
Dr, Kama] Kumar. According to her 
case, after its completion, the house was 
occupied iby Dr. Kamal Kumar, who was 
separate in mess, earning and living from 
his parents, 


25. The next plea taken was that the 
house in question for which allotment 
application had been filed, was not a resi- 
dential building, hence S, 12 (3) did not 
apply. 

26. The pleadings of the parties gave 
rise to the following questions which 
were ag under:— 

(i) Whether house No. 29-B/2 Nyaya 
Marg belonged to Dr, D. Kaur and had 
been built by her? 
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(ii) Whether Dr, Kamal Kumar was a 
member of the family of Dr. D. Kaur. 


(iii) Whether Bungalow No. 17 Kanpur 
Road was a residential building? 


27. A residential building is a build- 
ing which is used for residential pur- 
pose, i. e. in which the people reside or 
dwell, The word “residence” is equi- 
valent to “residential” in contradiction 
to “business” and has reference to the 
use or mode of occupancy to which the 
property may be put. A building used 
as a place of abode, and in whiċh no 
business is carried on, is used for resi- 
dence purpose. In India, it is not un- 
known that a building is used both, for 
residence as well as for commercial pur- 
pose, In such an event the controversy 
required to be decided is as to what is 
the dominant or the main purpose. It is 
the dominant purpose which could deter- 
mine the nature of building. S. 12 (3) 
could apply only to a case of residential 
and not non-residential. Hence, a dis- 
tinction has to be always kept in mind 
between the two buildings applying sub- 
sec, (3) of S. 12. The contesting respor- 
dent pleaded that she was occupying the 
building in dispute not for residential 
purpose but also for business purpose 
i, e, for her profession. The case of the 
petitioner is that the petitioner is wholly, 
if not mainly, occupying the premises in 
question for residential purpose. The 
petitioner has claimed that Dr. D. Kaur 
has got her clinic at Zero Road anq is 
not using the premises in question for 
her profession. In order, therefore, to 
find out the character what was neces- 
sary was that the premises was used 
mainly by Dr. D. Kaur for residential 
purpose. If the premises to which $S. 12 (3) 
is sought to be applied is dominantly 
used for non-residential purpose, it is 
unreasonable to hold that the tenant has 
ceased to occupy the same. In Prem 
Chand v. District Judge, Dehradun, AIR 
1977 SC 364, the Supreme Court was 
calleq upon to consider the applicability 
of Explanation IV. In that case, the por- 
tion let out consisteq of two rooms in 
which the tenant with his. wife, two 
young sons and a daughter was residing. 
He was also running a tailoring shop in 
one of the rooms. The tenant contended 
that as business was also being done the 
premises was not ą residential one. This 
argument was repelled by the High 
Court. The High Court’s judgment was 
affirmed and the Supreme Court found 
that the fact that in one of the rooms, 
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he was running a tailoring shop, was 
not sufficient to convert what otherwise 
{o-.al] intents ang purposes wag the resi- 
dential building into a non-residential 
building. This decision would be help- 
ful in taking the view that it is the 


Imain purpose or the dominant purpose 
which is the governing factor and not 
the subsidiary use of a house. In this 


connection reference may be made to a 
decision of the Supreme Court reported 
in Busching Schmitz Pvt, Ltd. v. P. T. 
Menghani, AIR 1977 SC 1569. In that 
case the Supreme Court observed as 
under (Para 17):— 

i4'Use or purpose of the lelting is no 
conclusive test. Likewise, the fact that 
many poor persons may sleep under 
bridges or live in large hume pipes or 


crawl into verandahs of shops and 
bazars cannot make them residential 
premises. That is a case of reduction 


ad,-absurdum.,” 

2:28. In the instant case, there are no 
facts on record to enable the High Court 
to decide the above question. If that 
fact that the house 29-B/2, Nyaya Marg 
did not belong to respondent No, 3, was 
fotmg in her favour, Section 12 (3) 
would not apply. Neither the Additional 
District Judge nor the Rent Controi and 
Eviction Officer gave any finding on this 
controversy. Evidence was led in the case 
before the Rent Control and Eviction 
Officer, The respondent No. 3 was of 
the idea that the present proceedings 
were barred, hence evidnce which could 
be produced by her was withheld, In the 
absence of the evidence on this contro- 
versy, it appears to be unjust to decide 
the same in favour of the one or against 
the other. The evidence is also requir- 
ed:.for deciding the other controversies. 
The affidavits filed by the parlies were 
insufficient to assist this court to decide 
the points arising for adjudication. In 
this state of affairs, the guidelines alone 
would not be sufficient to decide the 
-question whether the accommodation in 
the present case was residential or non- 
residental. We have no alternative but 
to remand.the case to the Rent Control 
and Eviction Officer with a direction to 
permit the parties to lead evidence on 
the controversies, mentioned above and 
to decide the same thereafter in accor- 
dance with law, 


29. Counsel for the contesting respon- 
“dent placed reliance on Section 14 and 
asserted that as the said respondent has 
continued in occupation of the building 
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with ihe consent of the landlord, she 
would be deemed to be an authorised 
tenant of the building. Section 14 is not 
applicable to the facts of the present 
case. If the conlesting respondent has 


built a residential house and other re- 
quirements for applying the same are 
established, she would be deemed to 


have ceased to occupy the premises ~ in 
question. She would not be entitled to 
gel the benel.> of Seclion 14 of the Act 
which is meant for the different purpos- 
es, 

30. For the reasons given above, the 
writ petition succeeds and is allowed. 
The orders and judgment of the learned 
Additional District Judge and that of 
the Rent Control] and Eviction Officer 
are quashed, No order as to costs. 

31. Since the impugneg judgment is 
not final, and the case does not involve 
any substantial question of law of 
genera] importance, we refuse to grant 
leave for appeal to the respondent to 
the Supreme Court, 

Petition allowed, 


+ 
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Gulab Chand and another, Appellants 
v. Satya Vrat and others, Respondents. 


Second Appeal No. 114 of 1971, Dj/- 
27-4-1982,* 
(A) Stamp Act (2 of 1899), S, 36 — 


Hundi — Admissibility in evidence — 
Hundi admitted in evidence without any 


objection on ground of deficiency of 
stamp —- Its admissibility could noy be 
challenged by amendment of written 
statement, 


Where the Hundi was admitted in 
evidence without any - objection to its 
admissibility on the ground of deficiency 
in stamp being raised by the defendants, 
its admissibility could not be challenged 
in the suit by the defendants by an 
amendment of the written statement. 
AIR 1961 SC 1655, Rel. on; AIR 1978 SC 
1393, Distinguished. (Para 4) 

(B) Evidence Act (1 of 1872), S. 45 — 
Evidence of handwriting expert — Ex- 
pert not well-versed with language 


written in document — He cannot prove 


signature of person on comparison of 
handwriting on document, 


*Against decree of V, N. Mehrotra, Civil 
Judge, Gorakhpur, D/- 18-9-1970. 
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It could not be said that the hand- 
writing expert was right in saying thal 
he could say on a comparison of the 
handwriting on a document that the 
signature on another document was of 
the same person who wrote the former 
document particularly when both the’ 
writings were in a language with which 
- the expert was not well-versed, Even 
where the disputed signature was sought 
to be proved by expert evidence on 
comparison with the admitted signatures 
of a person that evidence would be of 
very little evidentiary value because the 
science of judging handwriting by com- 
parison is not very precise, and cannot 
be relied upon unlike the science of com- 
paring disputed finger prints and thumb 
impressions with the admitted finger 
prints and thumb impressions, (Para 6) 

(C) Civil P. C. (5 of 1908), S. 100 — 
Second appeal — Interference — Com- 
mission of error of law and procédure 
by lower Appellate Court — High Court 
in second appeal could interfere with 
finding of fact arrived at by lowey Ap- 
pellate Court. (Para 11) 

(D) Evidence Act (1 of 1872), S. 114 — 
Suit for recovery of amount on hundi — 
Defendant alleging that hundi was ex- 
ecuted fictitiously to accommodate plain- 
tiff — Failure to produce account hooks 
both by plaintiff and defendant — Held, 
so far as defendant is concerned non- 
production would lead to the raising of 
presurrption that if they had been pro- 
duced, entry of the loan would have 


been found in it, (Para 8)- 
Cases Referred Chronological Paras 
AIR 1978 SC 1393 3, 4 
AIR 1961 SC 1316 oo 8 
AIR 1961 SC 1655 a 3 
ATR 1951 SC 120 7 
AIR 1917 PC 6 8 
S. R. Misra, for Appellants; V. S. M. 
Tripathi, for Respondents. 
JUDGMENT:— This is a plaintiffs’ 


second appeal in a suit for recovery of 
Rs, 1,746.60 p. on the foot of a Hundi 
for Rs. 1,800, Ext. 7, said to have been 
executed for M/s. Chunni Lal Satyabrat 
by Satyabrat, defendant No. I, in favour 
of Bhagwan Das Puttu Lal for Rs. 1,800 
payable on the expiry of 361 days from 
the date of the Hundi viz, Kuwar Sudi 
10 Sambat 2017 equivalent to 30th Sept. 
1960. The defence gave rise to a large 
number of issues. It is not necessary to 
refer to them all. The trial court found 
in favour of the plaintiffs and decreed 
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the suit for recovery of Rs. 1,746.60 P. 
with pendente lite and future interest at 
6 per cent per annum and costs, On ap- 
peal by the defendants, the lower Ap- 
pellate Court has dismissed the suit on 
the findings that the Hundi was insuffi- 
ciently stamped and the court could not. 
act upon it and that the Hundi was not 
executed for consideration, 

2. Learned counsel for the plaintiff- 
appellants has assailed both the findings 
of the lower Appellate Court, i 

3. A perusal of the judgment of the 
trial court shows that the Hundi was 
admitted in evidence and marked Ext. 7 
on 26th Nov. 1968, without any objec- ' 
tion to its admissibility on the ground of 
deficiency in stamp being raised by the 
defendants, The objection was raised 
later by an amendment of the written 
statement and gave rise to issue No. 14. 
The trial court relied on S. 36 of the 
Stamp Act and held that the Hundi hav- 


ing been admitted in evidence, its ad- 
missibility could not be challenged in 
the suit, There could be no doubt that 


the trial court is right and the view 
taken by it is amply supported by the 
ruling cf the Supreme Court in  Javer. 
Chand v. Pukhraj Surana (AIR 1961 SC 
1655). In my view the lower Appellate 
Court went astray in dealing with this 
point and came to a wrong conclusion. 
Learned counsel for the defendant re- 


spondents, however, relied on the deci- 
sion of the Supreme Court in Ram 
Rattan v. Bajrang Lal (AIR 1978 SC 


1393). That case is clearly distinguish- 


able on the facts. A perusal of the judg- 
. ment of the trial court shows that when 


the Hundi was placed before the defen- 
dants for endorsing theiy admission or 
denial, the counsel for defendants Nos. 
1 to 5 including Satyabrat, who had 
executed the Hundi, made the following 
endorsement : 

“Signatures admitted subject to pleas 
in W. S, 

Sd/- Illegible, 
Counsé] for defendants 
Nos, 1 to 5 
. 26-11-62”. 

4, The counsel for the guardian ad 
litem appointed by the court for defen- 
dants Nos. 6 to 14 dispensed with the 
formal proof of the document, The pleas 
raised in the written statement of defen- 
dents Nos. 1 to 5 did not include any 
plea that the document was  inadmissi- 
ble in evidence on account of deficiency 
in stamp duty payable thereon. That 
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plea was taken by a subsequent amend- 
ment of the written statement of defen- 
dant- No, 1 only. Under the circumstan- 
ces the court was not invited by any of 
the defendants to decide the question 
whether the document was inadmissible 
on account of deficiency in stamp duty 
and it was accordingly admitted in evi- 


dence and given an exhibit mark on 
26th Nov. 1962. On the other hand in 
Ram Ratan’s case (supra) the objection 


to the admissibility of the document on 


the ground of insufficiency of stamp 
was not decided, Instead the court made 
the Note: “Objected. Allowed subject 


to objection” and proceeded to mark it 
as Ext. I. That was a case where the 
court postponed the decision of the ob- 


jection, The present case before me is. 


the 
case 


thus not governed by the ruling of 
Supreme Court in Ram. Ratan’s 
(supra), 

5. The substantial point that remains 
is whether the finding of the lower Ap- 
pellate Court that the plaintiffs have 
failed to show that the Hundi in ques- 
tion was executed for consideration or 
that the evidence on the record and the 
circumstances showed that the Hundi 
was not executed for consideration is 
vitiated in law. 

6. The signatures on the Hundi were 
not denied. What was suggested by the 
defendants was that Bhagwan Das, fa- 
ther of the first plaintiff and uncle of 
the second plaintiff, was the uncle (fa- 
ther’s sisters husband) of the first de- 
fendant and on 8th Jan. 1961 Bhagwan 
Das sent a message through his Munim 
Surajbali to the first defendant that 
there was some bungling of some 
` amount in the accounts of their partner- 
ship and because the Account Books 
had to be shown before the Income-tax 
Authorities, he, the first defendant 
should sign in back date on a Hundi for 
Rs, 1,800 and when the Munim of Bhag- 
wah Das gave that message to the first 
defendant with a slip from him (Bhag- 
wan Das) he, the first defendant, signed 
‘the Hundi, on seeing that slip and the 


message given by Surajhali, The 
genuines of the . slip which is 
Ext, A-2 on the record was dis- 
puted by the plaintiff end the 
handwriting thereof was compared 
with the § signatures of Bhagwan 
Das as a witness on a_ registered 
document Ext, A-3, by a handwriting 


expert Mr. A. N. Majumdar, The slip is 

in Muria, On the basis. of a translitera- 

tion of the slip which was passed on to 
f 
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me by the learned the 
reads as under: . 
MUNIM JI KO MALUM HO KI 
SATYABRAT SE RS. 1,800 PAR DAST- 
KHAT KARVA LENA, MITI KUAR 


SUDI 9 SAMBAT 2017.” 


counsel, slip 


` After the Sambat 2017 there are two 
words which I would read as ‘KO 
LIKHI although in the transliteration - 


passed on to me they have been read as 
ME HO. On the lef, hand corner of the 
Slip the date 8-1-61 has been written in 
an altogether different handwriting and 
ink. The expert Mr. A. N. Majumdar 
who coinpared the handwriting on the 
‘lip with the signatures of Bhagwan Das 
on the registered deed Ext, A-3 did not 
appear ta know Muria for, although he 
said he could read the contents of the 
slip, he was unsuccessful when asked to 
do so and pleaded that the handwriting 
was not good (Ghasit), Another peculiar 
aspect of the zase is that the expert 
thought vide his report paper No, 71- 
Ga that the signature of Bhagwan Das 
on paper No, 34-Ka, that is, Ext. A-3 
was the disputed signature which he 
had to compare with the handwriting in 
Mahajani on paper No. 33-Ka, that is, 
the slip Ext. A-2, The slip Ext, A-2 does 
not contain any signature of Bhagwan 
Das and I do not think that the expert, 
Mr A. N. Majumdar was right in saying 
that he could say on a comparison of 
the handwriting on Ext, A-2 that the 
signature of Bhagwan Das on Ext, A-3 
were written by the same person parti- 
_cularly when hoth the writings were in 
“Muria, a language with which the ex- 
pert was not well-versed, I need not 
emphasise the fact that even where the 
disputed signature is sought to be prov- 
ed by expert evidence on comparison 
with the admitted signatures of a person 
that evidence is of very little eviden- 
tiary value becanse the science of judg- 
ing handwriting by cotnparison is not 
very precise, and cannot be relied upon 
unlike the science of comparing disputed 
finger prints and thutnb impressions with 
the admitted finger prints and thumb 
impressions. I have yet to come across 
an expert who could say merely on 
cemparing a handwriting with a signa- 
ture, and not two signatures one admit- 
ted and the other disputed, that both 
were written by the same person, parti- 
cularly when the expert is not a¢quaint- 
ed even with the script of the writing 
and the signatures, as in this case. Mr, 
A. N. Majumdar was, in my opinion, try- 
ing to do or at any rate claimed to have 
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done what would appear to most people 
to be an,impossible thing to do, The 
lower Appellate Court was in my opin- 
jon in error in relying on the opinion 
evidence of Mr. A. N, Majumdar in this 
case, 

7. Even if the slip was written by 
Bhagwan Das, the date 8-1-61 written 
on the left hand corner of it was surely 
not written by him and if the last two 
words of the slip after the year 2017 
read ‘KO LIKHP as read by me, and not 


as ‘ME HO’, the slip and the Hundi are 
quite consistent with each other inas- 
much as the slip bears the date Kuar 


Sudi 9 Sambat 2017 and the Hundi bears 
the date Kuar Sudi 10, Sambat 2017 
which means that having advanced the 
amount of Rs. 1,800 to Satyabrat, Bhag- 
wan Das sent the slip to his munim asking 
him to obtain the signatures of Satya- 
brat on Rs, 1,800 which the Munim did 
by obtaining a Hundi for that amount 
from Satyabrat, the next day which is 
quite in accord with the ordinary course 
of human affairs, The only evidence in 
support of the defendants’ case that the 
slip was sent by Bhagwan Das on 8th 
Jan. 1961 for obtaining a Hundi in back 
date is that of Satyabrat himself. The 
other witness Gulab Chand DW 2 did 
not say that the Hundi was executed 
in a back date. He did prove that the 
slip was written by Bhagwan Das, and 
Surajbali got the Hundi executed from 
Satyabrat but in his statement record- 
ed on 16th Jan. 1963, he said that the 
Hundi was executed more than 2 years 
ago and that’ no money was paid in his 
presence. Both these facts are consistent 
with the Hundi having been executed 
on 30th Sept. 1960 on the basis of the 
slip sent by Bhagwan Das.. The date 
8th Jan. 1961 was specified only in the 
statement of Satyabrat and it is not 
possible to. accept his uncorroborated 
testimony that the Hundi was executed 
because Bhagwan Das had told him that 
he wanted it to be executed in connec- 
tion with his income-tax and Sales Tax 
matters, Firstly, Sales Tax is not refer- 
red to in the written statement of 
Bhagwan Das. Only income-tax is refer- 
red to, Secondly one could conceive of 
execution of a Hundi by a businessman 
in favour of another and having a -cor- 
responding debit recorded on its basis. in 
the account-books of another business- 
man for explaining a fictitious cash cre- 
dit in his books but it is inconceivable 
why a man would fictitiously show an 
advance of money in a back date to an- 
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other person for the purposes of his in- 


come-tax cases, The lower appellate 
court has in this connection observed 
that the plaintiffs did (not?) produce 


their account books but the defendants 
not also produce their account 
books. The inference which could be 
drawn on the basis of non-production of 
the plaintiffs’ account-books could have 
been that the amount is not entered in 
his account-books, but on the basis of 
the non-production of the account~books 
by the defendants, the inference to be 
drawn would be that it is entered in 
their account books, But the plaintiffs 
have the presumption of S. 118 of the 
Negotiable Instruments Act in their 
favour and it was for the defendants to 
prove that the Hundi was executed 
without consideration. Munim Surajbali 
appeared as the only witness for the 
plaintiffs. The lower appellate court has 
commented that the plaintiff did not ap- 
pear in the witness~-box but Bhagwan 
Das who had advanced the money was 
dead, He could not obviously be pro- 
duced in the witness-box. Surajbali was, 
according to the defendants themselves 
the Munim who had obtained the signa- 
tures of defendant No. 1 on Hundi. 
Under all these circumstances the lower 
appellate court was in my opinion nof 
justified in law in brushing aside the 
finding of the trial court which is based 
on an appraisal of the oral evidence. 
There were no such facts and circum- 
stances as may have entitled the lower 
appellate court to reverse the finding 
arrived at by the trial court on this 
point, The lower appellate court thus 
contravened the rule of practice laid 
down by the Supreme Court in Sarju 
Prasad Ramdeo Sahu v. Jawaleshwari 
Pratap Narain (AIR 1951 SC 120), 


8. Learned counsel for the defendant- 
respondents, however, relied on Kundan 
Lal v. Custodian Evacuee Property, Bom,. 
(AIR 1961 SC 1316). That was a special 
case in which legality of an order of the 
Custodian General was before the 
Supreme Court and-the Supreme Court 
found that it was on the basis of relevant 
legal grounds that the Custodian, Gene- 
ralhad held that the presumption raised 
under Section 118 of the Negotiable In- 
struments Act was rebutted, As ob- 
served by the Supreme Court, in this 
case, the presumption under Section 118 
of the Negotiable Instruments Act’ | fs 
one of law and thereunder a court shall 
presume, inter alia, that the negotiabla 
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instrument or the endorsement was 
made or endorsed for consideration” 
and that in effect it throws the burden 
of proof of failure of consideration on 
the maker of the note or the endorser, 
as the case may be. The decision of the 
Privy Council in Murugesam Pillai V. 
Ganna Sambandha Pandara Sannadhi, 
(AIR 1917 PC 6) was referred to by the 
Supreme Court in that case but that was 
in a different context, This was not a 
case where the consideration for the 
Hundi may have been the price of goods 
sold and the entries relating to the sale 
of goods existed in the account books. 
This was a case of a Hundi said to have 
been executed for cash consideration 
and when the Munim appeared in the 
witness-box and said that the amount 
was so advanced in cash and was en- 
tered in the books of account, which 
were kept at home, he ought to have 
been believed rather than to infer from 
the non-production of the books of ac- 
counts that if they would have been 
produced they would not have con- 
tained the entry of the advance made on 
the Hundi. It appears probable that the 
plaintiffs were advised that it was not 
necessary to produce the account books 
in view of the presumption that arose 
under Section 118 of the Negotiable In- 
struments Act. The effect of the non- 
production of the account books or the 
part of the defendants was on the other 
hand fatal, It was their case that Hundi 
was executed fictitiously in order to 
help Bhagwan Das in his Income-tax 
cases. It stands to reason that if that 
was so Satyabrat would have been 
ready to support the Hundi by an entry 
in his account-books, It is not easily 
possible to believe that if the account- 
books of defendants were kept in ordi- 
nary course of business an entry dated 
30th Sept, 1960 could have been made 
on 8th Jan. 1961. At any rate non- 
production of his account books by the 
defendants led to the presumption being 
raised against them, that if they had 
been produced an entry of the loan of 
Rs. 1,800/- would have been found in 
those account-books, 


9. It further appears to me that no 
motive has been shown why the plain-" 
tiffs would sue on the basis of a ficti- 
tious Hundi after the death of Bhagwan 
Das, particularly when the parties are 
related as cousins and the defendant 
Satyabrat was obviously on good terms 
with Bhagwan Das. : 
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10. Lastly, Learned counsel for the 
defendant-respondents urged that the 
finding arrived at was a finding of fact 
and could not be interfered with by this 
Court on second appeal. 


11, I have indicated in the reasons 
for my disagreement with the findings 
of the lower appellate court the errors 
of law and procedure committed by it 
The ' findings of the lower appellate 
court are vitiated in law in view of 
those errors, No other point was press- 
ed before me. 


12. In the result the appeal succeeds 
and is allowed with costs, The judg- 
ment and decree of the lower appellate 
court are set aside and the decree of 
the trial cour; decreeing the plaintiffs’ 
suit against the defendants for recovery 
of Rs. 1,746.60 p. with pendente lite and 
future interest at 6 per cent per annum 
is restored with costs throughout, 

Appeal allowed, 
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M. P, MEHROTRA, J. 

Mangey Ram, Petitioner v. Ist Addi- 
tional District Judge, Meerut and others, 
Respondents. 

Civil Misc, Writ Petn. 
1979, D/- 23-2-1982, 

(A) Civil P. C. (5 of 1908), S. 115 — 
Revisional order by Appellate Rent 
Contre! Authority under Ss, 21, 34 — 
Order not open to revision under S. 115. 
(U. P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Ac; (13 of 
1972), Ss. 21, 34). AIR 1980 SC 892, Rel. 
on, (Para 16) 

(B) Constitution of India, Art. 226 — 
Writ jurisdiction Second revision 
u/s, 115 in High Court after revisional 
order of lower appellate authority under 
U. P, Rent Act, 1972 — Not maintain- 
able according to Supreme Court — 
High Court will not grant benefit on 
basis of relief given to the tenant to de- 
posit rent under Ss. 39 and 40 of Rent 
Act, ((i) Civil P, C. (1908), S. 115; (i 
U. P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act (13 of 
1972), Ss, 39 and 40). i 

Where the High Court, in a second 
revision filed before it permitted the 
tenant to make a deposit under Ss.° 39 
and 40 of U, P. Rent Control Act, 1972, 
the second revision being not maintain- 
able according to the decision of the 
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Supreme Court in AIR 1980 SC 892, the 
benefit on the basis of the relief grant- 
ed in the second revision would not be 
granted by the High Court in exercise 
of its extraordinary jurisdiction under 
Art. 226. To do so would mean that the 
second revision was maintainable and 
that would be against the clear verdict 
of the Supreme Court. No relief would 
be granted in writ jurisdiction which 
runs counter to the law laid down by 
the Supreme Court, (Para 16) 
Cases Referred : Chronological Faras 
1982 (UP) RCC 9: (1982) Y Ren CJ 

780 14 
AIR 1980 SC 892 : 1980 All LJ 41r 9, 12 


1980 All LJ 251:1980 All Rent Cas 
203 10 
1980 All Rent Cas 43 10 
AIR 1972 All 242 : 1971 All LJ 901 
10, 12 
AIR 1962 Pat 338 8 14 
AIR 1957 SC 397 5, 13 
AIR 1956 Sc 479 5 
AIR 1952 SC 75: 1952 Cri LJ 510 4 
AIR 1927 Mad 130 (FB) 5 


(1907) 97 LT 551: 23 TLR 474, Rex v. 
Tabrum, Ex Parte Desh 5 
J. N. Misra, for Petilioner; Ravi Kiran 

Jain and Standing Counsel, for Respon- 

dents, 

ORDER :— This petition arised out of 
the proceedings which were initiated by 
the filing of a suit by the landlord for 
the eviction of the tenant, 


2, The facts, in brief, are these. A 
suit was filed by the respondent No. 3 
as the landlord for the eviction of the 
petitioner who was the tenant. Arrears 
of rent and damages were also claimed. 
The suit for eviction was dismissed bul 
so far as the relief for rent was con- 
cerned, it was observed in the judgment 
that as the money had been deposited 
in the court by the defendant, therefore, 
no relief was needed to be given to the 
plaintiff landlord. However, a direction 
was given that the money so deposited 
in the court, could be withdrawn by the 
plaintiff. Thereafter, a revision was filed 
and the same was allowed by the lower 
revisional court by its judgment dated 
19-5-1975. Thereafter, a second revision 
was filed in this Court and during the 
pendency of the said revision in this 
Court, an application under S, 40 read 
with S. 39 of the U. P, Act No, XIII of 
1972 was given by the petitioner. By an 
order dated 8th Oct. 1975 the Court per- 
mitted the petitioner to.make the depo- 
sit subject to objections, if any, filed by 
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the landlord, In the judgment of this 
Court dated 15th Sept. 1978, it has been 
observed that no objection was filed by 
the landlord, and, therefore, the said 
application under S, 40 read with S. 39 
of the Act was allowed. Subsequently, 
this Court by its judgment dated 15th 
Sept. 1978 allowed the revision and sent 
back the case to the lower revisional 
court for deciding whether the deposits 
and other conditions laid down in Ss. 39 
(sic), After determining the said contro- 
versy, the lower revisional court was 
directed to decide whether the landlord 
was entitled to a decree for eviction or 
not, 

3. When the case went back to the 
lower revisional court, it carried out the 
directions given by this Court and held 
that the tenant was not entitled to 
the benefit under S, 40 read with S. 39 
of the Act and was, therefore, liable to 
be ejected because there was a shortfall 
in the deposit made by the tenant. A 
true copy of the lower revisional courl’s 
decision dated 12-12-1979 is Annexure 3 
to the petition. A certified copy of the 
said order is also on the record, 

4. Feeling aggrieved, the petitioner 
has come up in the instant petition and 
in support thereof, I have heard Sri 
S. N. Misra, learned counsel for the 
petitioner and in opposition, Sri Ravi 
Kiran Jain, learned counsel for the 
landlord has made his submissions, 

5. Sri Misra contended that the view 
of the lower revisional court, that there 
was a shortfall in the deposit, is nof 
correct. He contended that once the ap- 
plication under S, 40 read with S, 39 of 
the Act had been made in this Court in 
the aforementioned revision and no ob- 
jection had been filed by the landlord 
to the same, it is not open to the land- 
lord to contend now that the said appli- 
cation under S. 40 read with S. 39 of 
the Act was not maintainable, He fur- 
ther contended that the landlord sub- 
mitted to the jurisdiction of this Court 
in the aforesaid revision and he cannot 
now call in question the orders passed 
in the said revision. The learned coun- 
sel for the petitioner in this connection 
placed reliance on the well known deci- 
sion of the Supreme Court in M/s. Pan- 
nalal Vinjraj- v. Union of India (AIR 
1957 SC 397), which was a case under 
the Indian Income-tax Act 1922, In 
para 45 the Supreme Court laid dow 
as follows:— f 

“There is moreover another feature 
which is common to both these ‘groups ` 


” the 
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and it is that none of the petitioners 
raised any objection to their cases being 
transferred in the manner stated above 
and in fact submitted to the jurisdiction 
of the Income-tax Officers to whom 
their cases had been transferred. It was 
only after our decision in Bidi Supply 
Co. v, Union of India (AIR 1956 SC 479) 
(supra) was pronounced on 20th March, 
1965, that these petitioners woke up and 
asserted their alleged rights, the Amrit- 
sar group on 20th April, 1956, and the 
Raichur group on 5th Nov, 1956. If they 
acquiesced in the jurisdiction of the In- 
come-tax Officers to whom their cases 
were transferred, they were certainly 
Not entitled to invoke the jurisdiction of 
this Court under Art, 32. It is well set- 
tled that such conduct of the petitioners 
would disentitle them to any relief at 
the hands of this Court (Vide Halsbury’s 
Laws of England, Vol, II, 3rd Edn., 
p. 140, para 165, Rex v. Tabrum, Ex 
Parte Desh, (1907) 97, LT 551, O.A.O.K. 
Lakshmanan Chettiar v, Corporation of 
Madras, (1927) ILR 50 Mad 130: (AIR 
1927 Mad 130).”) 


6. In the said Supreme Court deci- 
sion the vires of S, 5 (7-A) of Income- 
tax Act 1922 were being questioned. 
The said provision enabled the Commis- 
sioner of Income-tax to transfer any 
case from one I. T. O. subordinate to 
him to another and the Central Board 
of Revenue to transfer any case from 
any I. T. O. to another, While rejecting 
the challenge to the vires of the said 
provision, it was laid down as follows 
(at p. 409): 


“There is no fundamental right in an 
assessee to be assessed in a particular 
area or locality. Even considered in the 
context of S. 64 (1) and (2) of the Act. 
this right which is conferred upon the 
assessee to be assessed in a particular 
area or locality, is not an absolute right 
but is subject to the exigencies of tax 
collection, The difference, if any, creat- 
ed in the position of the assessea qua 
others who continue to be assessed by 
the Income-fax Officer of the area in 
which they reside or carry on business 
.is not a material difference but a minor 
deviation from the general standard and 
would, therefore, not amount to the 
denial of equal rights (per Mukher- 
jea, J., as he then was in State of West 
Bengal v, Anwar Ali Sarkar (at p. 325 
of 1952 SCR 284) : (at p. 90 of AIR 
1952 SC 75) (supra).) There is also 
further - fac, to ‘be 
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in mind that this inconvenience 
to the assessee is sought to be 
minimised by the authority concerned 


transferring the case of such assessee ta 
the Income-tax Officer who is nearest te 
the area where it would be convenient 
for the assessee to attend and if, on ac- 
count of administrative exigencies this 
is not possible and the assessee requests 
that the examination of accounts or evi- 
dence to be taken should be in a place 
convenient to him, by the Income-tax 
Officer complying with the request of the 
assessee and holding the hearing at the 
place requested, We are bound to take 
this statement contained in para 5 of 
the affidavit of Sri V. Gouri Shanker at 
its face value and if this is done as it 
should be, the assessee will not be put 
to any inconvenience or harassmen; and 
the proper balance between the rights 
of the subject and public interes, will 
be preserved.” 

7, In the aforesaid context the 
Supreme Court emphasised in the said 
para 45 that the petitioners had taken 
no exception to the order of transfer 
whereby their cases were transferred 
from one Income-tax Officer to another, 
and, therefore, they should not be al- 
lowed to maintain the petition before 
the Supreme Court. 

8 The learned counsel next placed 
reliance on the Division Bench pro- 


nouncement reported in Mukund Ram 
Tanti v. S. I. Raza, Registrar, Trade 
Unions, Bihar, Patna (AIR 1962 Pat 


338), where the head-note (a) is as fol- 
lows : 

“Where the petitioner himself called 
for an enquiry with regard to the elec- 
tion of new. office bearers of the Maz- 
door Union and submitted.to the juris- 
diction of the Registrar Trade Union, he 
cannot be allowed to urge that the Reg- 
istrar, Trade Unions had no jurisdiction 


to make an enquiry; once he took a 
chance of getting a favourable order 
from the Registrar, he was estopped 


from challenging the jurisdiction if the 
result of the enquiry happened to be 
against him.” 

9. On the other hand, Sri Ravi Kiran 
Jain, learned counsel for the landlord 
submitted that the second revision was 
not at all maintainable in this Court 
and the judgment passed by this Court 
allowing the revision must be treated as 
nullity or non est. He placed reliance 
on Vishesh Kumar v. Shanti Prasad 
(AIR 1980 SC 892), where it has been 
laid down as follows (at p, 897):—~ 
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“All the indications point to the con- 
clusion that a case falling within the 
Provincial Small Cause Courts Act was 
never intended to be subject -to the 
remedies provided by the Code of Civil 
Procedure, ...cccscseseresesceeeees No change 
in the principle was brought about 
merely because revisional power under 
S. 25, before the proviso was added, was 
now entrusted to the District Judge. It 
must be remembered that the legislative 
intention behind the amendment was to 
relieve the High Court of the burden of 
exercising revisional jurisdiction in re- 
spect of cases decided under the Pro- 
vincial Small Cause Courts Act, We are 
of firm opinion that the Central princi- 
ple continues to hold, notwithstanding, 
the amendment effected in Sec, 25, that 
the hierarchy of remedies enacted in 
the Provincial Small Cause Courts Act 
represented a complete and final order 
of remedies, and it is not possible to 


proceed outside the Act to avail of a- 


superior remedy provided by another 
statute,” 


10, The Supreme Court _ thereafter 
specifically overruled the decisions of 
this Court in Smt. Bimla Rani Kohli v. 
M/s. Bandu Motor Finance Private Ltd. 
(AIR 1972 All 242), wherein it had been 
held that a second revision under Sec- 
tion 115, C. P, C, was competent against 
the revisional order passed by the lower 
revisional court under S. 25 of the Pro- 
-vincial Small Cause Courts Act, The 
Tearned counsel for the landlord further 
submitted that it was now fully settled 
by the case law of this Court that the 
benefit of Ss, 39 and 40 of the Act can- 
not be given during the pendency of 
writ petition in this Court, In other 
words, if the petitioner had filed a writ 
petition instead of a second revision 
which he filed, and which was not 
maintainable in law, then this Court in 
the writ jurisdiction could not allow 
the benefit .of S. 39 read with S. 40 of 
the Act to the petitioner. He cannot be 
allowed to get the benefit of the said 
provision by his mistake in filing 
a second revision in this Court, which 
was not maintainable in law, In this 
connection, reliance’ was placed on 
Lakshmi Shanker Srivastava v, Dr. J. C. 
Sharma (1980 All Rent Cas 43) and 
Mohamad Shamim Ashmi v. The Ist 
Addl. Distt, Judge, Allahabad (1980 Al 
Rent Cas 203): (1980 All LJ 251)... 

li, Lastly, Sri Jain placed reliance 
on the judgment of Hon, N, D, Ojha, 
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J. in Radhey Shyam v. District Judge, 
Bulandshahr (1982 (UP) RCC 9), where 
the said learned Judge observed as 
under:—. 


“Firstly, the benefit of S. 39 can be 
given only if deposit contemplated by 
the said section is made before the court 
where the suit is pending. If the second 
revision under Section 115 of the Code 
of Civil Procedure was not at all main- 
tainable, it cannot be said that the suit 
was pending in this Court on account of 
filing of the said revision.” 

12. Sri Misra contended that all thé 
cases on which the learned counsel for 
the landlord placed reliance, were dis- 
tinguishable, The peculiar feature in the 
instant case was thag the second revi- 
sion was actually allowed by this Court 
and the lower Revisional Court was 
given certain directions +o be carried 
out, The lower Revisional Court was 
bound by the said directions and could 
not ignore them. In this view of the 
matter, when the landlord had submit- 
ted to the jurisdiction of this Court in 
the aforesaid second revision, it is not 
open to him now to question the correct- 
ness or validity of the judgment which 
was delivered in the said second revision 
by this Court. The learned counsel fur- 
ther contended that on merits it can be 
demonstrated that the lower Revisional 
Court was wrong in thinking that there 
was a shortfall in the deposit which was 
made in terms of S, 40 read with S, 39 
of the Act, I have anxiously considered 
the aforesaid aspects of the matter. In 
my view, it is not necessary to decide 
whether the judgment of this Court in 
the second revision could be said to be 
nullity or non est, However, it should 
be seen that it is not a case where it can 
be said that the revision was maintain- 
able at the time when it was filed and 
that it became subsequently not main- 
tainable on account of any statutory 
change. It is a fact that the revision was 
entertained by this Court and even 
allowed because the earlier view which 
prevailed then was that a second revi- 
sion was maintainable under S. 115, 
C.P.C. This was the law which had been 
laid down in the earlier decision of this 
Court Bimla Rani v. M/s. Bandu Motor 
Finance Private Ltd. (AIR 1972 All 242). 
The position in law became clear only 
after the decision of the Supreme Court 
in Vishesh Kumar v, Shanti Pd, (AIR 
1980 SC 892) (supra). However, it is well 
known that the decisions of the Court 
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do, not create law. The law is deemed 
always to have heen the same through- 
out and the Supreme Courts decision 
only clarified what the law had always 
been there, It will, therefore, not be 
correct to say that the second revision 
in this Court was earlier maintainable 
but became non-maintainable due to the 
aforesaid decision of the Supreme Court. 
The said revision would always be 
deemed to have been not maintainable 
in law, Under a wrong notion it was 
allowed by this Court. However, as I 
have said above, the question whether 
the said judgment can be said to be 
nullity and non est need not be gone 
into, 

13. So far as the Supreme Cour; pro- 
nouncement in Pannalal Binjraj’s case 
(AIR 1957 SC 397) is concerned, that is 
clearly distinguishable. If was emphasis- 
ed there that no assessee has a right to 
be assessed by any particular Income- 
tax Officer of the locality, He could be 
assessed by any Income-tax Officer in 


ease the superior authorities, namely, 
the Commissioner or Central Board of 
Revenue so decided (referring to the 
position as it prevailed under the re- 


pealed 1922 Act), It was certainly not a 
ease where it could be said that one 
Officer had jurisdiction to do a job and 
the other Officer did not have the juris- 
diction. This makes a fundamental] dif- 
ference between the position, which 
was there in the aforesaid Supreme 
Court pronouncement and the position 
where it is held that a court has no jur- 
isdiction to entertain and decide a case, 
The conduct of the petitioners in that 
case was emphasised as an additional 
factor which disentitled them to get any 
relief from the Court. 


14. So far as the pronouncement in 
Mukund Ram Tanti (AIR 1962 Pat 338) 
(supra) is concerned, I do not think 
that the same is really helpful to the 
petitioner, The position in this case was 
‘that the petitioner himself had called 
for an enquiry with regard to the elec- 
tion of the new office-bearers of the 
Mazdoor Union and thus had submitted 
to the jurisdiction of the Registrar 
Trade Unions, Subsequently, he began 
to contend that the said Registrar had 
no jurisdiction to make the enquiry. 
The principle will apply in such a case. 

15. Sri Misra further elaborated that 
a judgment inter partes is always bind- 
ing upon the parties concerned irrespec- 
tive of the fact whether it is right or 
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wrong. If the landlord-respondent was 
unhappy with the judgment which was 
passed in the second revision, then he 
was bound to have taken recourse to his 
remedy by getting the judgmen; scruti- 
nised by a higher forum, namely, by 
the Supretne Court, Since he failed to 
do the same, it is not open to him to 
question the said judgment and he is 
estopped from doing the same, 

16. It should be seen that the landlord 
has not come to this Court as a peti- 
tioner, It is Sri Misra’s client who has 
come to this Court and is seeking the as- 
sistance of this court in its extraordi- 
nary jurisdiction under Art, 226 of the 
Constitution. This jurisdiction as is well 
known is discretionary and is not to be 
exercised at the asking of the petitioner 
and as of right on his part, This Court 
in its jurisdiction under Art, 226 of the 
Constitution in the instant petition has 
basically to decide whether it should act 
in such manner that a relief should be 
granted, which will be in the face of the 
verdict of the Supreme Court. The peti- 
tioner wants that he should be given 
the benefit of S. 40 read with S. 39 of 
the U. P. Act No, XIII of 1972 on the 
ground that during the pendency of the 
second revision in this Court, he had 
made an application under the said pro- 
visions and had complied with the re- 
quirements laid down in the said provi- 
sions. If this contention is accepted and 
the necessary relief is granted in this 
petition, it will mean that it will be held 
that the revision was maintainable, This, 
of course, will be against the clear ver- 
dict of the Supreme Court, Unless the 
revision is held to be maintainable it is 
not possible to grant the benefit of S. 39 
read with S, 40 of the Act to a tenant: in 
fact, the same is a precondition before 
the needed relief can be granted to a 
tenant, When the revision was not 
maintainable, according to the law laid 
down by the Supreme Court, any relief 
to be granted on the basis of the main- 
tainability of the said revision will be 
almost perpetuating a point of view in 
the face of the Supreme Court’s verdict 
to the contrary. I am clear that this can- 
not be allowed to be done in a petition 
under Art, 226 of the Constitution of 
India. No relief will be granted in this 
jurisdiction which runs counter to th: 
law laid down by the Supreme Court. 
In this view of the matter, the conduct 
of the landlord becomes absolutely 
non-relevant. Whether any rule of es- 
toppel should or should not be applied 
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against- him is besides the point. In 
short, this Court will act under Art. 226 
of the Constitution in consonance with 
law laid down by the Supreme Court 
and not contrary to the law laid down 
by the said Court, 

17. This petition accordingly falls and 
is dismissed but there will be no order 
as to costs, The learned counsel for the 
petitioner has prayed for some time to 
be granted to his client to vacate the 
shop and deliver peaceful possession to 
the landlord, I grant three months’ 
time to the petitioner to vacate the shop 
and deliver peaceful possession to the 
landlord, 


‘ Petition dismissed, 
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SATISH CHANDRA, C. J. AND 
K. C. AGARWAL, J. 
. Dr. Harish Kumar, Petitioner v. State 
of Uttar Pradesh and another, Respon- 
dents. 

Civil Mise. Wri; Petn, No, 7106 of 1982, 
D/- 8-9-1982. 

Constitution of India, Art, 226 — Edu- 
cation — Admission to M. D. Course — 
Criteria prescribed by Medical Council 
of India r/w, Kanpur University Faculty 
of Medicine Resolution D/- 13-7-1975 — 
Candidate doing housemanship of one 
year in cardiology only — Not entitled 
to admission to M, D. Course in General 
Medicine, (Education — Admission to 
M. D. Course), 

Clause (c) of the criteria requires 
housemanship for one year in the same 
subject or, alternatively, at least six 
months in the same department and the 
remaining six months in an Allied De- 


r 
‘ 


partment. For the petitioner it was not 
submitted that there is no subject or 
department of General Medicine. He 


contended that General Medicine is equi- 
valent to Cardiology, The contention is 
misconceived, This is not a case where 
we have to find out the significance of 
the term ‘medicine’ from general know- 
ledge or from dictionaries. This is a case 
where the expert bodies like Medical 
Council and the Faculty of Medicine of 
‘the Universities have designated and 
clarified what are the subjects oy the 
‘departments and what are the allied 
‘subjects for purposes of granting ad- 
‘mission to M. D. Course in one or the 
other subject. General Medicine is one 
‘subject for granting admission to M, D. 
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course, There are nine other subjects in 
which admission to M. D. course is 
available in the Kanpur Universily, Ad- 
mission to M. D, course in each of the 
ten subjects of which General Medicine 
is only one is done independently of 
each other. Candidates apply for regis- 


tration and admission to the M. D. 
Course in each subject or department 
separately, They are not interchange- 
able, (Para 10) 


General Medicine is one subject or 
department in M. D, Course. Houseman- 
ship should preferably be for one year 
in General Medicine. Alternatively, it 
must be at least for six months in Gene- 
ral Medicine because that is the same 
department. The petitioner does not ful- 
fil this condition, He did not do house- 
manship in General Medicine even for 
a day. Cardiology has been recognized 
as an Allied Department of General 
Medicine It hence cannot be treated as 
the same department or the same sub- 
ject, Else the requirement that house- 
manship should at least be for 6 months 
in the same department and the remain- 
ing 6 months in an Allied Department 
would become superfluous or otiose. 
Admittedly, the petitioner did house- 
manship of one year in Cardiology only 
which was nothing more than an Allied 
subject to General Medicine for pur- 
poses of clause (c), for criteria for selec- 
tion of candidates for post-graduate 
course in medical colleges. He was 
hence not entitled to admission/registra- 
tion to the M. D. Course in General 
Medicine, 1979 All LJ 251 (SC), Distin- | 
guished, (Paras 12, 13, 14) 
Cases Referred Chronological Paras 
1979 All LJ 251: 1979 Lab IC 296 og 


R. N. Bhalla, for Petitioner; Standing 
Counsel, for Respondents, 

SATISH CHANDRA, C. J.:— Dr, Ha- 
rish Kumar, the petitioner, passed his 
M.B.B.S, Examination in April, 1980. 
Thereafter he completed one year’s ` in- 
ternship by April, 1981. Then he did one 
year’s housemanship in Cardiology at 


the Institute of Cardiology of the 
Medical College Kanpur. He applied 
for admission and registration to post- 


graduate class of M, D., in General 
Medicine. The petitioner’s grievance is 
that though he was fully qualified for 


registration/admission to the M. D. 
course in General Medicine, the Princi- 
pal of the Medical College, Kanpur 


unlawfully rejected the petitioners ap- 
plication, 
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2. The petitioner’s submission is that 
the Principal of the Medical College has 
taken the view that Medicine does not 
include Cardiology, Cardiology is a sepa- 
rate branch from Medicine and hence 
doing housemanship in Cardiology does 
not qualify a candidate for admission to 
the post-graduate M. D. course, in 
General Medicine. The petitioner says 
that this is a wrong view of the criterion 
laid down by the Medical Council of 
India. 

3, Having heard learned counsel for 
the parties, we are not satisfied that the 
petitioner has established the tall claim 
made by him, 

4, From a perusal of the counter- 
affidavit filed by the Medical College as 
well as from the submissions made by 
the learned counsel for the respondents. 
It is apparent that the allegation in para- 
graph 9 of the writ petition as to the 
controversy which is alleged to have 
been set up by the Principal of the 
College is entirely different, 

5. Both parties admit that the rel- 
evant criteria for selection of. candidates 
tor the post-graduate course as prescrib- 
ed by the Medical Council of India is: 

“(a) Students for post-graduate train- 
ing should be selected strictly on merit 
judged on the basis of academic record 
in the under-graduate course. All selec- 
tion for post-graduate studies should be 
conducted by the Universities, 

(b) The candidates should have obtain- 
ed full registration, i.e, they must have 
completed satisfactorily one year of com- 
pulsory rotating internship after pass- 
ing the final M.B.B.S. Examination and 
must have full registration with State 
Medical Council. 

(c) They must subsequently have done 
One year’s housemanship prior to ad- 
mission to the post-graduate degree or 
diploma course, Housemanship should 
preferably be for one year in the same 
subject or at least six months in the 
same department and the remaining six 
months in an allied department: 

Provided that in departments like 
Radiology/Anaesthesiology/Physical Me- 
dicine and Rehabilitation where suitable 
candidates who have done housemanship 
in the respective subjects for the respec- 
tive speciality are not available then the 
housemanship in Medicine and/or in 
Surgery may be considered as sufficient 

” is 

6. We are here concerned with the 

criteria laid down in clause (c) above, It 
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requires completion of one year’s house- 
manship. It prescribes preferential qua~ 
lification for housemanship for . one 
year in the same subject, Alternatively, 
it requires at least six months in the 
same department and the remaining six 
months in the Allied Department. A 
question arose as to what is an Allied 
Department in the context of the cri- 
teria laid down in clause (c), It is not 
disputed that the Faculty of Medicine of 
Kanpur University on July 13, 1975, 
passed a resolution clarifying this, Its 
resolution stated: 

“Allied Departments mean— 

(A) General Medicine, Tuberculosis & 
Respiratory Diseases, Paediatrics, Pa- 
thology, Cardiology, Social Preventive 
Medicine, . Physiology, Pharmacology, 
Microbiology and Anaesthesiology.” 

7. We did not hear learned counsel 
for the petitioner whispering any in- 
validity in the resolution of the Kanpur 
University clarifying what are Allied 
Subjects for purposes of criteria laid 
down in the aforesaid clause (c). 

8 It is further not disputed that in 
the Medical College of the Kanpur 
University, M. D. course is available in 
the following subjects: 

“General Medicine, Tuberculosis and 
Respiratory Diseases, Paediatrics, Patho 
logy, Social Preventive Medicine, Phy- 
siology, Pharmacology, Microbiology and 
Anaesthesiology only.” 

9. It will be seen that though ten 
departments were treated as Allied De- 
partments but yet M, D. Course way 
offered by the Medical College, Kanpur 
in nine only of those Allied Depart- 
ments or subjects. The noticeable fea- 
ture is that M, D. Course was not avail- 
able in Cardiology which was treated ag 
one of the Allied Subjects of General 
Medicine. It is further not disputed that 
a post-graduate diploma course in Car- 
diology is available in the Medical Col- 
lege, Kanpur and that the petitioner 
has also joined it, Thus though a post- 
graduate diploma course in Cardiology, 
is available but no post-graduate M. D. 
Course is available in Cardiology, Know- 
ing this the petitioner applied for ad- 
mission to the M. D, Course-in General 
Medicine saying that properly interpret- 
ed the criteria laid down by the Medi- 
eal Council of India treats Cardiology ag 
equivalent to General Medicine for pura 
poses of housemanship. 

10. We must now advert back to 
clause {c) of the criteria, It requires 
housemanship for one year in the sama 
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subject or, alternatively, at least six 
onths in the same department and the 
remaining six months in an Allied De- 
partment, For the petitioner it was not 
submitted that there is no subject or 
department of General Medicine. He 
that General Medicine is 
equivalent to Cardiology. The conten- 
tion is misconceived. This is not a case 
where we have to find out the signifi- 
cance of the term ‘medicine’ from gene- 
ral knowledge or from dictionaries. This 











is a case where the expert bodies like 
Medical Council and the Faculty of 
Medicine of the Universities have de- 


signated and clarified what are the sub- 
jects or the departments and what are 
the allied subjects for purposes of grant- 
ing admission to M, D. Course in one or 
the other subject. General Medicine is 
one subject for granting admission to 
M. D. Course. There are nine other sub- 
jects in which admission to M, D. Course 
is available in the Kanpur University. 
Admission to M, D. Course in each of 
the aforesaid ten subjects of which 
General Medicine is only one is done in- 
dependently of each other. Candidates 
apply for registration and admission to 
he M. D. Course in each subject or 
department separately. They are not 
interchangeable, 

11i. In this context, we have to see 
what is the meaning and significance of 
the requirement that housemanship 
should be for one year in the same sub- 
ject or at least six months in the same 
department and the remaining six 
months in an allied department. 

12. General Medicine is one subject 
or department in M. D, Course. House- 
manship should preferably be for one 
year in General Medicine. Alternative- 
ly, ig must be at least for six months in 
General Medicine, because that is the 
same department, The petitioner does 
not fulfil this condition. He did not do 
housemanship in General Medicine even 
for a day. 

13. Cardiology has been recognized 
as an Allied Department of General Me- 
dicine, It hence cannot be treated as the 
same department or the same subject. 
Else the requirement that housemanship 
should at least be for 6 months in the 
same department and the remaining 6 
months in an Allied Department would 
become superfluous or otiose, 

14. Admittedly, the petitioner did 
fnousemanship of one year in Cardiology 
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only which was nothing more than an 
allied subject to General Medicine for 
purposes of clause (c), for criteria for 
selection of candidates for post-graduate 
course in medical colleges. He was hence 
not entitled to admission/registration to 
the M, D. Course in General Medicine. 

15. Learned counsel for the peti- 
tioner invited our attention to the deci- 
sion of the Supreme Court in Dr. M, C. 
Gupta’s case, 1979 All LJ 251, In that 
case, the validity of selection and ap- 
pointment to the post of professor in 
Medicine in State Government Medical 
Colleges was challenged. Apart from 
academic qualifications the post of 
Professor in Medicine required teaching/ 
research experience for five years, Re- 
gulation 4 of the General Regulations 
provided : 

4.50% of the time spent in recogniz- 
ed research under the Indian Council of 
Medical Research or a University or a 
Medical College, after obtaining the re- 
quisite post-graduate qualification be 
counted towards teaching experience in 
the same or an allied subject provided 


the 50% of the teaching experience 
shall be the regular teaching experi- 
ence.” 


16, This regulation thus allowed bene- 
fit of 50% research in the same or an 
allied subject provided that 50% of 
teaching experience shall be the regular 
teaching experience, The Supreme Court 
held that 50% of the teaching experience 
has to be in the subject concerned, but 
the balance 50% research time could be 
in the same or an allied subject, Actu- 
ally there was no controversy on this 
aspect, To make it clear, the Supreme 
Court observed: 

“To illustrate, if one were to qualify 
for being appointed as Professor/Asso- 
ciate Professor of Cardiology, his teach- 
ing experience must be Cardiology 
though his research experience could as 
well be in cardiology or allied subject.” 

17. The Supreme Court, however, 
went on to hold that in the context of 
the provisions of the Regulations, Car- 
diology was an allied subject of Medi- 
cine, į. e„ Medicine includes Cardiology. 
They made it clear that they say so not 
because what the dictionary meaning of 
the expression is but a perusal ` of the 
Regulations shows that the expression 
‘Medicine’ includes ‘Cardiology’, 

18. Here we are concerned with a 
situation like Regulation 4 mentioned .in 
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that decision. The criteria in our case, 
just as the crieterig in Regulation 4 
aforesaid, makes a distinction between 
the same subject or department on the 
one hand an allied subject or depart- 
ment on the other. Cardiology may be 
an allied subject of Medicine, It may fur- 
ther be said that Medicine includes Car- 
diology, but that is a far cry from say- 
ing that Cardiology is the same subject 
or the same department for teaching or 
housemanship as General Medicine. 
This case hence is of no help to the pe- 
titioner, 

19. In the result, the petition fails and 
is dismissed, The interim stay orders 
granted in this case are discharged. No 
order as to Costs, 

Petition dismissed. 
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Sultan Singh, Appellant v. 
Singh and others, Respondents. 

Second Appeal No. 2456 of 1976, D/- 
30-8-1982.* 

(A) Hindu Law — Partition — Hindu 
undivided family — Plot purchased in 
names of three persons representing 
three branches of HUF — 1/8rd share 
given to one of them at partition — It 
constituted coparcenary property in his 
hands qua his undivided brothers, 


Where a plot was purchased in the 
names of three persons representing 
three branches of the joint family, and 
i/8rd share of the plot was given to one 
of them at the time of partition be- 
tween him and members of other 
branches, that 1/3rd share would consti- 
tute coparcenary property in his hands 
qua his undivided brothers, for at such 
a partition he would be deemed to have 
represented the branch of the sons of 
his father, as the Karta. (Para 7) 

(B) Registration Act (16 of 1908), Sec- 
tion 17 — Oral partition between Hindu 
family — Document drawn up by way 
of a memorandum of property allotted 
at partition — Not an instrument of 
partition and does not require registra- 
tion, 

Where a document was drawn up by 
way of a memorandum of property al- 


Ratan 


*Against judgment and decree of Civil 
Judge, Jalaun, in Civil Appeal No. 90 
of 1976, D/- 30-10-1976. 
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lotted at a partition in Hindu family 
which had been arrived at between the 
parties orally by way of a family settle- 
ment by the mediation of Panchas and 
the document recorded the assent of the 
parties thereto, it would not purport to 
be, and would not be an instrument of 
partition and as such, would not require 
registration. AIR 1961 SC 1077, Rel. on. 

(Para 9) 
Cases Referred : Paras 
AIR 1961 SC 1077 


R. S. Misra and R. R, Misra, for Ap- 
pellant; Dharam Pal Singh, for Respons 
dents 

JUDGMENT :— This is a plaintiff's 
second appeal in a suit for partition of 
a plot at Orai. The parties are all of 
them brothers being the sons of Net 
Singh. Ratan Singh, the first defendant 
respondent is the eldest of them. Sultan 
Singh, the plaintiff-appellant is the 
second; Tej Singh, the second defendant, 
is the third, and Paras Ram, the third 
defendant, is the fourth. I may; inci- 
dentally mention that Tej Singh, the 
third respondent, in the second appeal 
in this Court, has wrongly been describ- 
ed as a plaintiff-respondent, He is, in 
fact, the defendant-respondent, 

2. The pedigree given in the plaint 
shows that the father of the parties, 
namely, Net Singh, had two other bro- 
thers, Balram and Dal Chand, Balram 
had five sons of whom Panna Lal was 
one. Dal Chand had a son, Ram Charan. 
The plot, of which the land in suit forms 
a one-third part, was purchased jointly 
by Panna Lal, Ram Charan and Ratan 
Singh under a sale deed, dated the 30th 
Jan, 1956, which is Ext. A 2 on the re- 
cord. According to the plaintiff, there 
was 4g partition of the plot into three 
equal portions between Panna Lal, Ram 
Charan and Ratan Singh in the begin- 
ning of the year 1972, at which the 
western portion measuring 90’ x 35’ was 
allotted to Ram Charan, and, out of the 
remaining two-thirds portion, the south- 
ern portion measuring 70’ x 45’ was al- 
lotted to Panna Lal while the northern 
portion measuring 70’x 45’ was allotted 
to the plaintiff and the defendants, 
meaning thereby that it was allotted to 
Ratan Singh as a representative of Net 
Singh’s branch of the family, It is then 
alleged that when the land was pur- 
chased in 1956, the parties were mem- 
bers of a joint family, and the land was 
purchased by Ratan Singh from joint 
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_ family funds as its Karta, The three de- 
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fendants filed a joint written statement. 
They denied the plaintiff's case and as- 
serted that he had no share in the land 
in suit, and was not in possession of any 
part or portion thereof; that even if he 
had any right, it was lost by adverse 
possession for more than twelve years, 
and that the land was purchased by the 
first defendant, Ratan Singh, from his 
own self acquired funds and he alone 
was the owner. It was then alleged that 
the plaintiff had separated from the de- 
fendants more than twenty years ago 
and only the cultivation remained joint. 
The allegation that the defendant No. 1 
was the Karta of the family and that 
the land was acquired by him from 


joint family funds as the karta, was 
specifically denied as incorrect, This is 
followed by the allegation that in the 


year 1970, there was a family settle- 
ment between the parties, and a memo- 
randum of the shares allotted to the 
parties was prepared on the 5th Jan. 
1970, which showed the agricultural 
land and other properties moveable and 
immoveable allotted to the parties re- 
spectively and it was settled that so far 
as the land in suit was concerned, the 
defendant No. 1 alone shall remain its 
owner, and that the parties were in pos- 
session of their respective share accord- 
ingly. 

3. The first issue raised by the trial 
court was whether the plaintiff is en- 
titled to one fourth share, and the 
second whether the defendants are sole 
owners of the disputed property. It was 
not the defendants’ case that the three 
of them were the owners of the pro- 


perty in suit to the exclusion of the 
plaintiff, Their case was that the first 
defendant alone was the sole owner of 


the property in suit, and apart from the 
fact of the purchase of the property in 
his name along with Ram Charan and 
Panna Lal, they relied on the memo- 
randum of the property allotted in the 
Kura of the first defendant, Ratan 
Singh, which is dated the 5th Jan. 1970, 
and is signed by the four parties to the 
suit as also by four Panches, with whose 
mediation, the division was arrived at 
between the parties. This document was 
filed on the 9th Dec. 1974 and has been 
marked Ext, A. 1, and is supposed to 
have been exhibited on the 17th Nov. 
1975, but does not bear the signatures 
of the learned Munsif at the foot of the 
endorsement marking it an Exhibit, On 
the said issues Nos. 1 and 2, which the 
learned Munsif took up for considera- 
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tion together, he held that in view of 
paragraph, 11 of the written statement 
of the defendants, wherein the move- 
able and immovable properties of 
the joint family were said 
to have been partitioned in the 
year 1970, the family musj have conti- 
nued to be joint till then and the land 
must be presumed to have been pur- 
chased from joint family funds in the 
name of the Karta, and was, therefore, 
joint family property, in which the 
plaintiff had a one-fourth share. The 
issue No, 3 was whether the suit is 
barred by estoppel and acquiescene, The 
learned Munsif considered the question 
of admissibility of the memorandum, 
dated the 5th Jan. 1970, which has been 
referred to by him as Paper No, 12Ka-1 
and not as Ext. A, 1, and held that 
since it purported to create a right in 
immoveable property of the value of 
more than Rs, 100/- and was unregister- 
ed, it was inadmissible in evidence, and 
consequently, in the absence of any evi- 
dence, it cannot be held that the suit 
is barred by estoppel and acquiescence. 
Issue No. 4 raised the question of limi- 
tation. According to the trial Court, the 
family having been joint till 1970, and 
the suit having been filed in 1974 with- 
in less than twelve years, it was not 
barred by “Arts, 64 and 65 of Indian 
Limitation Act.” In the result, the 
learned Munsif held on issue No, 5 that 
the plaintiff is entitled to the relief 
claimed and decreed the suit “for parti- 
tion and possession” with costs and 
directed that a preliminary decree be 
prepared accordingly, 


4. On appeal by the first defendant, 
Ratan Singh, the said judgment, and 
decree of the trial court were set aside, 
but the learned Civil Judge, who decid- 
ed the appeal, also ruled the Paper No. 
12 Ka-1 out as inadmissible in evidence 
for want of registration, The appeal was 
allowed by him on the finding that the 
land was not joint family property. Ac- 
cording +0 the learned Civil Judge, “the 
mere existence of a joint family cannot 
raise the presumption that the acquisi- 
made by the family were joint 
family properties’ and that “to prove 
that a particular acquisition is a joint 
family property one must further prove 
that the joint family possessed a nucleus 
which was sufficient to provide funds 
for the new acquisition’, Further, he 
held that the burden was on the per- 
son who. alleged that the land in suit is 


68 All, 


joint family property to prove that it is 
so, The penultimate finding and the rea- 
sons therefor as given by the learned 
Civil Judge, are in these words : 


“The sale deed Ext. A. 2 stands in the 
name of three persons, If it was a joint 
family venture it must have stood in 
the name of one person namely the then 
Karta of the family. Besides that there 
is not an iota of evidence that the joint 
family possessed any nucleus whatso- 
ever. Under this circumstance the 
learned trial court misread the ruling 
cited before him although the citation 
of the ruling has not been given in the 
judgment of the learned trial court. I, 
therefore, find that the plot in suit was 
not a joint family property.” 

5. Learned counsel for the appellant 
was rather critical of the way in which 
the case has been dealt with by the 
lower appellate court, He contended 
that the land in suit was joint family 
property and the Paper No. 12 Ka-l, 
on which the defendants relied on, hav- 
ing been ruled out of evidence as inad- 
missible, the plaintiff's suit for partition 
of the land deserved to be decreed. 

6. The learned counsel for the respon- 
dents, on the other hand, contended 
that both the courts below were in 
error in ruling the Paper No. 12 Ka-1 
out of evidence as inadmissible. He con- 
tended that the document was not an 
instrument of partition, It was just 
memorandum of the property, which 
had been allotted to the first defendant 
at a partition which had- been orally 
arrived at and agreed to by the parties 
through the mediation of the four 
panches, It was admissible as an admis- 
sion of the fact that the land in suit had 
been allotted to the first defendant at a 
partition arrived at between the parties 
by way of a‘family settlement to re- 
solve their disputes. 

7. That the land in suit could easily 
be presumed to be joint family property 
should be clear from the fact that the 
three persons in whose names the plot, 
of which the land in suit forms the one- 
third part, had been purchased, repre- 
sented the three branches of the three 
brothers Net Singh, Dal Chand and 
Balram, Net Singh’s branch being re- 
presented by Ratan Singh, the first de- 
fendant, Dal Chand’s branch being re- 
presented by Ram Charan and Balram’s 
branch being represented by Panna Lal. 
It appears that the land was purchased 
by the joint family which consisted at 
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that time of the three branches of Net 
Singh, Dal Chand and Balram. Accord- 
ing to the plaintiff's case, there was a 
partition between the three branches of 
three brothers sometime in the begin- 
ning of 1972, In the written statement, 
although the time, when the partition is 


said to have taken place, is 
denied the fact of partition of 
the plot into three portions and the 
allotment of one portion out of the 


three to Ratan Singh, defendant No, 1 
alone is admitted. The question was, 
whether the one-third portion of the land 
so received by Ratan Singh by partition 
between him and his uncles’ sons was 
coparcenary property qua his brothers. 
The property received at a partition is 
ancestral in the hands of a father qua 
his sons. In this case, it is the younger 
brothers of Ratan Singh and not his 
sons, but if the property was held by 
Ratan Singh, Ram Charan and Panna 
Lal as coparcenary property, the one- 
third share allotted to him at the parti- 
tion between him and Ram Charan and 
Panna Lal. would be coparcenary pro- 
perty qua his undivided brothers, for at 
such a partition Ratan Singh would be 
deemed to have represented the branch 
of the sons of Net Singh, his father, as 
the Karta. 


8 The question, whether the acquisi- 
tion of the property by Ratan Singh was 
made out of his self acquired funds or 
out of the funds of the joint family, 
does not really arise on the facts of this 
case, but even if it did, the fact that the 
property was acquired in the names of 
Ratan Singh, Ram Charan and Panna 
Lal in a state of jointness, leads to the 
presumption that it was coparcenary 
property unless the three of them prov- 
ed that it was acquired by them from 
their own separate funds as co-sharers, 
and not as coparceners, At any rate, the 
burden lay on Ratan Singh to prove 
that he acquired the property from his 
own separate ‘funds, and that a defined 
one-third share was acquired by him in 
the plot of land as his own separate 
property. The lower Appellate Court 
perverted the entire burden of proof and 
its finding is, on the face of it, incorrect 
and vitiated in law, 

9. The next question raised by the 
learned counsel for the defendants-re- 
spondents about the admissibility of the 
Paper No. 12 Ka-1 (Ext, Ka-1) must 
now be considered, It is a very informal 
kind of a document drawn up by way of 
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a memorandum of property allotted at 
a partition which had been arrived at 
between the parties orally by way of a 
family settlement by the mediation of 
four Panches and the document records 
the assent of the parties thereto. It does 
mot purport to be, and is not an instru- 
ment of partition. It is a memorandum 
which described the property in Kura 
No. 1 which was allotted to Ratan Singh, 
the first defendant, Some of the things 
are said to have remained joint between 
all the four parties. Some of them 
aid to have remained joint between 
three parties. It is a record of property 
allotted to one at a family settlement. 
Having looked at the document and hav- 
ing read the terms in which it is couch- 
ed, I have no manner of doubt that it is 
not an instrument of partition nor is it 
an award, and it did not require regis- 
‘tration. It is indisputable that partition 
can be effected orally. It is merely a re- 
cord by way of a memorandum of the 
property included in Kura No, 1 which 
was allotted to Ratan Singh, the first 
defendant at an oral partition which 
had been arrived at between the parties 
by the mediation of the four Panches 
and assented to by all the parties. The 
statement contained as a part of the first 
item to the effect that the entire Orai 
plot was in Ratan Singh's Kura No, I is 
admissible as an admission of the plain- 
tiff, Sultan Singh, whose signatures ap- 
peared under the document. In face of 
the said admission, the denial by Sultan 
Singh, the plaintiff, of the allotment of 
the one-third share in the plot of land 
at Orai in the Kura No. 1 to Ratan 
Singh, the first defendant, at the parti- 
tion, which took place between the 
brothers before the execution of that 
document on the 5th Jan. 1970, is clearly 
proved to be false, I am supported in my 
view that the said document (Ext, A-1) 
is admissible in evidence by the declara- 
tion of the law by the Supreme Court in 
Kashinathsa v, Narsingasa, AIR 1961 SC 
1077. The Supreme Court observed in 
that case that “the true effect of what 
are called awards is not by their own 
force to create any interest in immove- 
able property; they recorded divisions 
already made and on the facts proved 
in this case, their validity depends upon 
the acceptance by the parties. The re- 
cords made by the Panchas were docu- 
ments which merely acknowledged par- 
titions already made and were nog by 
law required to be registered.” 
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10. I; has to be emphasised that 
there were other properties too, strange- 
ly the plaintiffs’ suit is only for partition 
of the one-third share in the plot of land 


at Orai, The other brothers admitted 
that it belonged to the first defendant, 
If the plaintiff had a share, the other 


brothers would also have a share, but 
they expressly declared in the written 
statement that the land was allotted 
exclusively in the Kura of the first 
defendant. 

11. I may here notice an argument 
raised by the learned counsel for the 


appellant by way of rejoinder, Reading 
the language of Item No. 1 under the 
heading Kura No, 1, Ratan Singh, as 
described in Ext. A-1, the learned coun- 
sel contended that the plot at Orai was 
not allotted to the share of Ratan Singh 
alone, but was expressly kept joint pro- 
perty of all the four brothers. I have 
not the slightest doubt that if that were 
so, the plaintiff would have jumped 
when Ext. A-1 was filed by the defen- 
dants and would have relied on it as 
the first thing in his case, It is only the 
frontage of the tank which was left as 
the joint property of the four brothers. 
The land of the plot at Orai was allotted 
exclusively to the first defendant, Ratan 
Singh, 

12. In the result, this appeal must 
fail though for reasons entirely opposite 
of those given by the lower Appellale 
Court. The appeal is accordingly dis- 
missed and the dismissal of the suit for 
partition is maintained; but, in the cir- 
cumstances, I would direc, the parties 
to bear their own costs in this Court, 
and since, while allowing the appeal and 
dismissing the suit, the lower Appellate 
Court has not passed any order as to 
costs, the result is that the parties shall 
bear their own costs throughout, 

Appeal dismissed. 
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India Assurance Co, Ltd. and another, 
Respondents. 
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(A) Motor Vehicles Act (4 of 1939), 
S. 110-B — Award of compensation — 
Special damages and general damages. 

Damages which are awarded in the 
form of compensation to a claimant are 
of two kinds; pecuniary, which are also 
known as special damages, and non- 
pecuniary, which are classified as gene- 
ral damages. Pecuniary damages are 
generally designed to make good the 
pecuniary loss which is capable of be- 
ing calculated in terms of money. Non- 
pecuniary damages are those which are 
incapable of being assessed by arith- 
metical calculation, Pecuniary damages 
generally include four sub-heads, (i) 
expenses incurred by the claimant in 
respect of injury which may include 
medical expenses, special diet, cost of 
nursing or attendant; (ii) loss of earning 
or profit up to the date of trial; (iii) loss 
of earning capacity which may include 
incapability to earn in future years and 
also incapability in the labour market, 
loss of earning on account of termina- 
tion of service or discontinuance of any 
trade, business or profession, and (iv) 
other material loss which may require 
any special treatment or aid to the in- 
jured or claimant for the rest of life. 
Non-pecuniary loss (general damages) 
include a number of elements. Generally 
these include four sub-heads; (i) dama- 
ges for mental and physical shock, pain, 
suffering, already suffered by the claim- 
ant or likely to suffer in future; (ii) 
damages to compensate for the loss of 
amenities of life which may include 
a variety of matters eg. on account of 
injury the claimant may not be able to 
walk, run, sit or loss of marriage pros- 
pects, sexual intercourse and loss of 
oiher amenities in life; (iii) damages for 
the loss of expectation of life, e.g, on 
account of injury the normal longevity 


of the person concerned is shortened; 
and (iv) inconvenience, hardship, dis- 
comfiture, disappointment, frustration 
and mental stress in life. It is always 
appropriate to consider the pecuniary 
and non-pecuniary damages separately 


having regard to the various sub-heads 
on the basis of the evidence produced 
by the parties. The heads and the sub- 
heads as mentioned above are not ex- 
haustive in nature. There may be special 
circumstances depending on the facts 
of a case and it would always be open to 
the Tribunal to take those special cir- 
cumstances into consideration in deter- 
mining the compensation but generally 
the various sub-heads as discussed ear- 
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lier should provide guidance for deter- 
mining the compensation, It is not ne- 
cessary to allocate specifie sums to dif- 
ferent heads and sub-heads, instead it is 
proper to arrive at a global figure after 
assessing various factors as contained in 
the various sub-heads, It is, desirable 
that the Tribunal while considering 
damages should assess loss in respect of 
each item separately to which the claim- 
ant may be entitled under the various 


sub-heads as in that event it is easier 
for the Appellate Court to assess the 
damages in appeal. (Para 8) 

(B) Motor Vehicles Act (4 of 1939), 


S. 110-B — Claimant paralysed — Court 
should be liberal in awarding compensa- 
tion. 


A review of the English 
authorities shows that 


and Indian 
the conspectus 


of opinion has been that in bodily in- 
jury cases where the injured survives 
and is disabled, compensation awarded 


is higher than in cases of death because 
compensation is to be given to a living 
victim who is rendered disabled and is 
not able to lead normal life or to carry 
on his avocation or enjoy amenities of 
life. In cases where the injured incurs 
any disability on account of which the 
claimant cannot walk or ride a bicycle 
or altend to his personal needs or if he 
has to be constantly under medical care, 
he is entitled to compensation in respect 
of each of those items in addition to his 
economic loss, The authorities further 
show that in recent years the courts 
have awarded substantial amounts as 
general damages, Case law discussed, 
(Para 12) 
In the instant case the claimant, a girl 
of 11 years was paralysed as a result 
of injuries in the accident. Held, having 
regard to the facts and circumstances 
the sum of Rs. 10,000 awarded by the 
Tribunal was too low and that she was 
entitled to recover Rs, 68,000 (Rs. 40,000 
as general damages and Rs. 28,000 as 
special damages). (Paras 14, 17, 18) 


Cases Referred : Chronological Paras 
ATR 1982 All 425 11 
AIR 1981 Punj & Har 159: 1981 ACI 

416 11, 16 
AIR 1980 NOC 87 (Guj): 1980 ACJ 
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1980 ACJ 356: AIR 1979 Raj 162 1r 
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AIR 1979 Guj 14 : 1979 ACJ 460 11 
1979 Cri LJ 107: 1980 ACJ 368 (Guj) 11 
AIR 1978 Cal 547 : 1979 ACJ 304 11 
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AIR 1973 Delhi 241 : 1973 ACJ 4r 10 
1973 ACJ 216: 1972 Cur Ly 776 (Punj 


& Har) 10 
1971 ACJ 309 (Malaysia) 9 
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(1985) 1 All ER 563: (1965) 2 WLR 
455: 109 SJ 111, Ward v, James 7 
(1963) 3 All ER 533n: (1964) 1 WLR 16n, 
Morey v. Woodfield g 
(1963) 2 All ER 625: (1963) 2 WLR 
1359 : 107 SJ 454, H, West & Sons 
Ltd. v. Shephard 7,9 
Vishwanath Pandey and C. P. Srivas- 
A, K. Saxena and 
B. D, Agrawal, for Respondents. 
K, N, SINGH, J.:— This appeal under 


Sec, 110-D of the Motor Vehicles Act, 
1939, is directed against the Judgment 
and decree of the Motor Accident 


Claims Tribunal, Allahabad, dated 28-9- 
1976, awarding a sum of Rs. 10,000/- as 
compensation to the claimant Km. Su- 
shila Pandey for the injuries received 
by her in the motor accident. 


2, Km. Sushila Pande, a young girl 
of 11 vears of age, student of Class VI 
in the Arya Kanya Intermediate Col- 
lege, Muthiganj, Allahabad, was return- 
ing from her school on 10-8-1972, When 
she was in front of the Nagar Maha- 
palika Primary School on Lowther Road 
in Mohalla Muthiganj of Allahabad 
City, she was knocked down by a motor 
car No. ASE 3620 owned and driven by 
C. P. Mittal, Assistant Engineer, Tempo- 
rary Division, National Highway, Dis- 
trict Fatehpur, She received serious in- 
juries, she was rushed to the Hospital 
where she remained confined for a long 
period, Even after long treatment she 
could not be normal instead she became 
permanently disabled, Her body below 
her waist became paralysed. She filed 
claim petition under Sec. 110-A of the 
Act through her relation Sri Amar Nath 
claiming a sum of Rs, 83,000/- as com- 
pensation for the injuries received by 
her, The owner of the car filed a writ- 
ten statement denying his liability to 
pay any damages, He pleaded thay he 


had been driving the vehicle with care 


in slow speed was not guilty of any 
rash and negligent driving of the car. 
The girl all of a sudden made an at- 
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tempt to cross the road and in that pro- 
cess She struck against the car. He fur- 
ther pleaded that the amount of com- 
pensation claimed by Km, Sushila Pande 
was highly exaggerated. It appears that 
initially the Insurance Company was 
not impleaded as opposite party to the 
claim petition but later when the claim- 
ant came to know the particulars of the 
msurer, she got the claim petition 
amended by impleading New India As- 
surance Co, as one of the opposite par- 
ties to the claim petition. The Insurance 
Co, also filed written statement and con- 
tested the claim petition, 


3. On appraisal of evidence produced 
by the parties, the Tribunal held that 
the owner who was himself driving the 
car was guilty of rash and negligent 
driving as a result of which the claim- 
ant received serious injuries. Placing 
reliance on the testimony of the Mecha- 
nical Inspector who had examined the 
vehicle soon after the accident, the Tri- 
bunal held that the owner had been 
driving the car in a busy locality with 
defective brakes, The owner lost control 
over the vehicle and knocked down the 
claimant and as such he was liable to 
pay compensation. The Tribunal further 
held that the claimant was entitled to 


a sum of Rs, 10,000/- for the injuries 
caused to her. Aggrieved, the claimant 
has preferred this appeal for enhance- 


ment of the amount of compensation. 
No cross objection or appeal has been 
preferred either by the owner or by the 
insurance company. . 

4, The sole question raised on behalf - 
of the appellant is that the compensa- 
tion awarded by the Tribunal is wholly 
inadequate. Learned counsel urged that 
on account of the injuries the appellant 
has become permanently crippled for 
her entire life and as such she was en- 
titled to substantial amount as damages. 
The Tribunal failed to consider relevant 
factors which should be taken into ae- 
count in assessing damages in paraple- 
gic cases, 

5. Before assessing the quantum of 
damages, it is necessary to refer to the 
injuries received by the appellant and 
her physical and mental condition, Dr. 
Y. N. Gupta, Professor, Orthopaedics in 
Moti Lal Nehru Medical College, Ala- 
habad, who had examined the claimant 
and treated her gave his evidence be- 
fore the Tribunal. According to him the 
claimant had received injuries as a re- 
sult of which there were (i) fracture of 
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left color bong (ii) fracture of eleven 
ribs (iii) fracture of the first and second 
lumber vertebra (iv) fracture of trans- 
verse process of first and fourth lumber 
vertebra (v) on account of aforesaid in- 
juries the appellant’s lower half of the 
body was completely paralysed, Dr. 
Gupta further deposed that the appel- 
lant had become permanently disabled 
and chances of her marriage were im- 
probable as she could not satisfactorily 
participate in sexual married life, He 
deposed that she could not move about 
instead she required ‘a personal attend- 
ant throughout her life. In his cross- 
examination Dr, Gupta deposed that the 
paralysis was due to injuries in spinal 
cord which could not be treated. Once 
spinal cord is damaged, it is not possi- 
ble to treat it. She has become para- 
plegic on account of spinal injury. The 
testimony of Dr, Gupta makes it amply 
clear that the appellant received serious 
injuries as a result of which her entire 
body below her waist is paralysed and 
she cannot move about. She cannot 
carry on any avocation of life or enjoy 
pleasures and amenities of life or lead 
a married life. She will require an at- 
tendant throughout her life and she 
could only move in a wheeled chair. 


6. In her testimony before the Tribu- 
nal the appellant stated that she was 
treated at Allahabad and at Lucknow 
and she remained in hospital under 
treatment for a period of three months. 
During all this time she had to under- 
go great physical and mental shock 
and pain. Amar Nath, the appellant's 
guardian, who was looking after her, 
deposed before the Tribunal that on ac- 
count of the injuries the appellant was 
having difficulty in passing urine, Her 
bladder was injured as a result she had 
to use catheter, which she will have to 
use for the rest of her life. He further 
stated that on account of appellants 
paralysed condition below the waist she 
has no control over her urine or stool. 
She has to use a wheeled chair for her 
movement and for that purpose modifi- 
cations will have to be made in the 
house. He further deposed that she 
could not be left alone, she permanent- 
ly required an attendant. The evidence 
on record leaves no room for any doubt 
that the appellant is crippled for the 
rest of her life and she has undergone 
great physical suffering, pain and shock 
and she will have to undergo suffering 
for the rest of her life, She has no 
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chance of leading a married life and 
she will be required to incur expenses 
for medical treatment and for having 
an attendant even in her future life. 
These facts and circumstances show that 
the compensation awarded by the Tri- 
bunal is wholly inadequate. 

7. What damages should be awarded 
to a claimant who may have become 
paraplegic on account of injuries receiv- 
ed in the accident is a vexed question, 
It is really difficult to assess the exact 
amount of compensation which may be 
equivalent to the pain, suffering and the 
suffered by the claimant, No 
amount of money can restore the physi- 
cal frame of the claimant yet the courts 
have to make an effort to assess com- 
pensation which may provide relief to 
the injured. Lord Morris in H, West & 
Sons Ltd. v. Shephard (1963) 2 All ER 
625, referred to this aspect in the fol- 
lowing words:— 

“My Lords, the damages which are to 
be awarded for a tort are those which 
“so far as money can compensate, will 
give the injured party preparation for 
the wrongful act and for all the natural 
and direct consequences of the wrong- 
ful act”... eee ee The words ‘so far as 
money can compensate’ point to the im- 
possibility of equating money with hu- 
man suffering or personal deprivations. 
A money award can be calculated so as 
to make good a financial loss, Money 
may be awarded so that something tan- 
gible may be procured to replace some- 
thing else of like nature which has been 
destroyed’ or lost, But money cannot re- 
new a physical frame that has been bat- 
tered and shattered. All that Judges and 
Courts can do is to award sums which 
must be regarded as giving reasonable 
compensation. In the process there must 
be the endeavour to secure some uni- 
formity in the general method of ap- 
proach. By common assent awards must 
be reasonable and must be assessed 
with moderation. Furthermore, it is 
eminently desirable that so far as pos- 


sible comparable injuries should be 
compensated by comparable awards. 
When all this is said it still must be 


that amounts which are awarded are to 
a considerable extent, conventional.” 
In Ward v. James (1965) 1 All ER 563, 
the Court of Appeal while dealing with 
the question of awarding compensation 
in personal injury cases laid down three 
basic principles. 

“First assessability. In cases of grave 
injury, where the. body is wrecked or 
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the brain destroyed, it is very difficult 
to assess a fair compensation in money, 
so difficult that the award must basical- 


ly be a conventional figure, derived 
from experience or from awards in 
comparable cases, Second, uniformity. 


There should be some measure of uni- 
formity in awards so that similar deci- 
sions may be given in similar cases, 
otherwise there will be great dis- 
satisfaction in the community and much 
criticism of the administration of justice. 
Thirdly, predictability. Parties should be 
able to predict with some measure of 
accuracy the sum which is likely to be 
awarded in a particular case, for by 
this means cases can be settled peace- 
ably and not brought to Court, a thing 
very much to the public good.” 


The above principles laid down by the 
English Courts have been followed by 
the Courts in India, in Vinod Kumar 
Srivastava v. Mitra Vohra (1970 ACJ 
189): (AIR 1970 Madh Pra 172), Pra- 
fulla Kumar v. Suresh Kumar (1978 
ACJ 123): (AIR 1977 Pat 248) and 
Mahomed Hanif Dallu v. Lunkaran 
Ganpatram Sharma (1980 ACJ 333): 
(AIR 1980 NOC 87 (Guj)). 


8 Damages which are awarded in 
the form of compensation to a claimant 
are of two kinds; Pecuniary, which are 
also known as special damages, and 
non-pecuniary, which are classified as 
general damages. Pecuniary damages 
are generally designed to make good 
the pecuniary loss which is capable of 
jbeing calculated in terms of money. 
Non-pecuniary damages are those which 
are incapable of being assessed by 
larithmetical calculation, Pecuniary dam- 
ages generally include four sub-heads, 
(i) expenses incurred by the claimant in 
respect of injury which may include 
medical expenses, special diet, cost of 
nursing or attendant; (ii) loss of earning 
or profit up to the date of trial; (iii) loss 
of earning capacity which may include 
ineapability to earn in future years and 
also incapability in the labour market, 
loss of earning on account of termination 
of service or discontinuance of any 
trade, business or profession, and (iv) 
other material loss which may require 
any special treatment or aid to the in- 
jured or claimant for the rest of life, 
Non-pecuniary loss (general damages) 
include a number of elements, General- 
ly these include four  sub-heads; (i) 
damages for mental and physical shock, 
pain, suffering, already suffered by the 
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claimant or likely to suffer in future; 
(ii) damages to compensate for the loss 
of amenities of life which may include 
a variety of matters e.g. on account of 
injury the claimant may not be able to 
walk, run, sit or loss of marriage pro- 
spects, sexual intercourse and loss of 
other amenities in life; (iii) damages for 
the loss of expectation of life, eg. on 
account of injury the normal longevity 
of the person concerned is shortened; 
and (iv) inconvenience, hardship, dis- 
comfiture, disappointment, frustration 
and mental stress in life. While indi- 
cating the various sub-heads we have 
tried to include matters which should 
be considered by the Tribunal in deter- 
mining compensation. It is always ap- 
propriate to consider the pecuniary and 
non-pecuniary damages separately hav- 
ing regard to the various sub-heads on 
the basis of the evidence produced by 
the parties The heads and the sub- 
heads as mentioned above are not ex- 
haustive in nature. There may be spe- 
cial circumstances depending on the 
facts of a case and it would always be 
open to the Tribunal to take those spr 
cial circumstances into consideration in 
determining the compensation but gen- 
erally the various sub-heads as discuss- 
ed earlier should provide guidance for 


determining the compensation. It is not 
necessary to allocate specific sums to 
different heads and sub-heads, instead 


it is proper to arrive at a global figure 


after assessing various factors as con- 
tained in the various sub-heads, It is 
desirable that the Tribunal while con- 


sidering damages should assess loss in 
respect of each item separately to 
which the claimant may be entitled un- 
der the various sub-heads as in that 
event it is easier for the appellate court 
to assess the damages in appeal. 

9. In a case where the claimant is 
paralysed and incapacitated on account 
of the injuries received at the acciden|, 
the Courts in England as well as in 
India have taken liberal view in award- 
ing compensation, In such cases the 
amount of damages is comparatively 
higher than in fatal cases for the rea- 
son that compensation goes for the 
benefit of the person who has suffered 
the injury, pain, shock and suffering 
and which is likely to continue for the 
rest of his life. We would now refer ta 
the English cases where damages were 
assessed in paraplegic cases, In H, Weat 
& Sons v. Shephard (1963) 2 All ER 625, 
the claimant had become permanently 
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bed-ridden, she needed continuous 
nursing attention, her expectation of 
life was shortened, She was awarded 


sum of £17,500/- as general damages in 
addition to special damages, In Morey 
v. Woodfield (1963) 3 All ER 533n a girl 
under the age of 12 years received 
serious injuries in a motor car accident, 
her spine was fractured, as a result of 
which she became a permanent quadri- 
plegia, For the whole of her life she re- 
quired full time attention. She had to 
use cathetre which was changed regu- 
larly twice a week. She had problem in 
passing stool, The court of appeal up- 
held the award of £50,000/- as compen- 
sation. In Moriarty v, McCarthy (1978) 
2 All ER 213, a young man of 24 years 
of age received injuries causing para- 
plegia to him. In spite of paraplegia the 
claimant was capable of carrying on his 
avocation in life. The court awarded a 
sum of £27,500/- as general damages. 
In Walker v, John McLean & Sons Ltd. 
(1980 ACJ 429) the claimant aged 20 
years received severe spina] injury as a 
result of which his lower limbs below 
the trunk became paralysed. He re- 
quired an attendant for rest of his life. 
The Court of Appeal awarded £1,00,000/- 
as damages to him which included 
£41,000/- as special damages, £24,000/- 
for special care and atlendant and 
£35,000/- for pain, suffering and loss of 
amenity including loss of expectancy of 
life, In Raja Mokhtar Bin Raja Jaacoh 
v Public Trustee, Malaysia (1971 ACJ 
309), the claimant received injuries in 
spine which resulted in complete para- 
lysis in lower part of the body causing 
failure of bowels, bladder and sexual 
functions. The claimant could move 
about only on wheel chair, The High 
Court of Malaysia awarded 80,000 as 
general damages. The Court observed 
that claimants loss is not so much as 
physical loss but the greater loss is of 
the opportunity of leading a full and 
normal life which was denied to him by 
his physical condition and for what he 
will suffer for whole of his life, 


10. In Sunil Kumar v. Roshan Lal 
(1973 ACJ 41): (AIR 1973 Delhi 241), a 
child of 6 years received serious inju- 
ries as a result of which his right leg 
above the knee had to be amputated. 
The Delhi High Court awarded a sum 
of Rs, 20,000/- as general damages. In 
State of Punjab v. J, P. S. Kapoor (1973 
ACJ 216), a young man employed as 
Lieutenant in Army, aged 22 years re- 
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ceived serious injuries causing fracture 
of leg and facial paralysis and stammer- 
ing of tongue, The High Court of Punjab 
and Haryana awarded a sum of Ru- 
pees 20,000 for the loss of enjoyment of 
pleasures of life in addition to, a sum 
of Rs, 4,000 for pain and suffering. In 
M/s, Oriental Fire & General Insurance 
Co, v, Surinder Kumar (1977 ACJ 501) 
(Punj & Har), a boy aged 7 years receiv- 
ed serious injuries in motor accident, 
His fourth toe of the left foot was am- 
putated causing permanent disability to 
him. The High Court of Punjab and 
Haryana awarded a sum of Rs, 20,000 as 
general damages, In Madhya Pradesh 
State Road Transport Corporation v. 
Sudhakar (AIR 1977 SC 1189), a boy 
aged 4 years received injuries causing 
fracture of right tibia and fabula of 
lower third ankle joint as a result of 
which the boy had to limp while walk- 
ing. The Supreme Court upheld the 
amount of Rs. 20,000 as general damages 
awarded to theʻclaimantg for the de- 
formity caused to him. 

11. In Bharat Premji Bhai v, Muni- 
cipal Corporation, Ahmedabad (1979 ACJ 
264): (AIR 1978 Guj 196), a young boy 
of 15 years of age sustained injury in 
foot causing permanent disability to the 
extent of 25%. The Gujarat High Court 
awarded a sum of Rs. 27,000/-. In Gur- 
dev Kaur v. Rash Behari Das (1979 ACJ 
304): (AIR 1978 Cal 547), the claimant 
received multiple fracture in his rib, 
neck, right humerus and right clavicle, 
as a result of which he could not lift or 
move his right hand or sit properly, The 
High Court of Calcutta awarded a sum 
of Rs, 48,000 as compensation. In Amul 


Ramchandra Gandhi v. Abhas Bhai 
Kasambhai Dewan (1979 ACJ 460): 
(AIR 1979 Guj 14), a student aged 12 


years received injuries, his right leg was 
amputated as a result of which he could 
walk with the aid of crutches. The 
Gujarat High Court awarded a sum of 
Rs. 20,000 for pain, suffering and loss of 
enjoyment and amenities of life and 
Rs, 45,000 as future pecuniary loss, Thus 
in all a sum of Rs, 70,000 was awarded 
to the claimant. In Tinsukhia Flour 
Mills v. Shiv Prakash (1980 ACJ 356) a 
young boy of 14 years received injuries 


as a result of which his left leg was 
amputated. The High Court of Rajas- 
than upheld the order of the Tribunal 


awarding Rs, 50,000 as compensation. In 
Chaturji Amarji v, Ahmad Rahim Bux 
(1980 ACJ 368): (1979 Cri LJ 107) (Guj), 
a college going young boy lost his right 
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fore-arm, The High Court of Gujarat 
held that the claimant’s permanent dis- 
ability was to the extent of 80%. It 
awarded Rs, 58,000 as damages, In 
Ratanjit Kaur v. State of Haryana (1981 
ACJ 416): (AIR 1981 Punj & Har 159) an 
unmarried girl, aged 26 years, employed 
as a clerk, received injuries, both bones 
of right legs and right arm were frac- 
tured, She underwent five operations 
which caused physical disfigurement 
which resulted in her loss of prospects 
of marriage. She could not pull a cycle 
throughout her life and could travel in 
a rickshaw or a motor vehicle. The 
Punjab High Court awarded a sum of 
Rs, 15,000 for loss of earning and suf- 
fering, a sum of Rs, 25,000 for physical 
disfigurement and loss of prospects of 
marriage, Rs, 20,000 for permanent dis- 
ability and loss of enjoyment in life ‘and 
Rs, 10,000 for maintenance or employ- 
ment of rickshaw or other vehicle for 
her future transport, Thus the claimant 
was awarded a sum of Rs. 70,000 as 
damages, In Ramesh Kumar Awasthy v. 
Collector, Saharanpur (F.A.F.O. No. 280 
of 1978), decided on 26-5-1982: (Report~ 
ed in AIR 1982 All 425), the claimant 
was a college going student whose right 
hand was chopped off in the accident. 
Having regard to the disability of the 
claimant this Court awarded a sum of 
Rs, 43.000 as compensation. 


| 12, A review of the 
Indian authorities shows that the con- 
spectus of opinion has been that in 
bodily injury cases where the injured 
survives and is disabled, compensation 
awarded is higher than in cases of death 
because compensation is to be given to 
a living victim who is rendered disabled 
and is not able to lead normal life or 
to carry on his avocation or enjoy ame- 
nities of life. In cases where the injur- 


English and 


ed incurs any disability on account of 
which the claimant cannot walk or 
ride a bicycle or attend to his personal 


needs or if he has to be constantly under 
medical care, he is entitled to compen- 
sation in respect of each of those items 
in addition to his economic loss, The au- 
thorities discussed above further show 
that in recent years the courts have 
awarded substantial amounts as gene- 
iral damages, In the light of these princi- 
ples we propose to assess the quantum 
of damages. 


13. During the course of arguments, 
counsel for the owner of the car stated 
that his client had instructed him that 
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the appellant was leading a normal life, 
she was able to walk and attend to her 
daily needs and she was continuing her 
studies, Counsel suggested that the ap- 
pellant had recovered from her injuries. 
This statement could not be accepted in 
view of the testimony of Dr. Y, N. Gupla 
who had clearly stated that on account 
of serious injuries in the appellant’s spi- 
nal cord she will be paraplegic for the 
rest of her life and it was not possible 
to cure the injury of the spinal cord to 
enable her to lead a normal life.. The 
appellant’s counsel, however, made an 
offer to produce the appellant before us 
to ascertain the truth. Even though it 
was not necessary but in order to dispel 
any suspicion or doubt, we permitted 
the appellant to appear before us, She 
appeared before us in a wheeled chair. 
She appeared to be a bright girl, ~ Her 
legs have gone thin and she could not 
stand up or walk before us. She had no 
sensation in the lower part of her body, 
this was demonstrated before us by 
Amarnath, her phupha, who brought 
her in the Court. On our enquiry the 
appellant stated that she was pursuing 
her studies as a private candidate at 
her residence with the aid of private 
tutor and recently she passed her High 
School Examination as a private candi- 
date. To us, the appellant appeared to 
be a bright girl but her condition is piti- 
able, Even if she may obtain educational 
qualification to some extent but she will 
not be able to get any employment as in 
our country the technology is not so ad- 
vanced as to provide facilities for the 
employment of a paraplegic person. She 
cannot in our opinion complete her en- 
tire education or get fruits of her edu- 
cation by employing herself in any ser- 
vice, trade or business, It was fully de- 
monstrated before us that she cannot 
talk or move about instead she will con- 
stantly require an attendant whom she 
will have to employ for the rest of her 
life. We did not consider it proper to 
subject her to medical examination 
again as the expert medical evidence of 
Dr. Y. N, Gupta was fully corroborated 
by the presence of the appellant in the 
Court. We enquired from the counsel 
for the respondents as to whether they 
would insist upon the medical examina- 
tion of the appellant at this stage again, 
but the counsel very candidly stated 
that no useful purpose would be served 
as they were also convinced about her 
paraplegic condition on seeing her in 
the Court, We are satisfied that the ap- 
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pellant has been crippled on account of 
the injuries received by her and she 
will have the discomfiture of her dis- 
ability throughout the rest of her life, 


14. The appellant had claimed com- 
pensation as under:— 
(1) Damages for mental 

shock and physical pain ... Rs, 20,000 
(2) Loss of pleasures and 

amenities of life ee Rs. 15,000 
(3) Loss of prospects of mar- 

riage and happiness and 

loss of capacity to bear t 

child ... Rs. 10,000 
(4) Loss of educational ca- 

reer and earning capacity Rs. 25,000 
(5) Shortening of expecta- 

tion of life on account. 

of permanent disability ... Rs. 10,000 
(6) Medical expenses . Rs. 3,000 


The Tribunal observed that the claimant 
was paralysed and rendered invalid and 
possibility of her marriage was also 
ery remote. The Tribunal further ob- 
served that when she appeared in court 
she was invalid and could not stand. 
There was no evidence to show that she 
will ever become a normal woman, The 
Tribunal awarded a global amount of 
Rs, 10,000 only. Having regard to the 
facts and circumstances of the case, we 
are of the opinion that the amount 
awarded by the Tribunal is too low. 


15. The appellant was treated at 
Allahabad and Lucknow and she was 
confined to hospital for three months. 
She suffered great mental shock and 
pain on account of injuries. Her pain 
and suffering will last for years to come 
in her life. She has to use wheeled chair 
for her movement, She will always 
have social embarrassment, In our opin- 
nion, she is entitled to Rs. 15,000 for 
the pain, suffering and shock undergone 
by her and also for the suffering which 
she will undergo in future years of her 
life, 


16. The evidence on record leaves no 
room for any doubt that the appellant 
sha] not. be able to lead a normal life 
and she will be deprived of the ameni- 
ties and pleasures of life, she will not 
be able to walk, sit or move about like 
a normal person, She will be denied the 
pleasure of leading a married life or 
happiness of being a mother, Loss of 
prospects of marriage and the incapacity 
to bear child for a woman is a constant 
source of worry and embarrassment. In 
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Ratanjit Kaur v. State of Haryana (1981 
ACJ 416): (AIR 1981 Punj & Har 159), 
the Punjab High Court awarded a sum 
of Rs, 25,000 for the loss of prospects of 
marriage to the claimant. We are of the 


opinion that having regard to the facts 
and circumstances of the case the ap- 
pellant is entitled to a sum of Ru- 


pees 20,000 for loss of marriage pros- 
pects and loss of capacity to bear child, 
The appellant is permanently disabled. 
She cannot walk or move about of her 
own, She would require a wheeled chair 
and an attendant to look after her. For 
this she is entitled to a sum of Rs. 10,000. 
Her physical condition to which she has 
been reduced on account of the injuries 
will certainly affect her longevity, The 
continued confinement to bed and her 
inability to move about would affect her 
span of life. She is entitled to a sum of 
Rs, 5,000 on this account. The appellant 
was confined to hospital for a period of 
three months, She was treated at Alla- 
habad and Lucknow. She has claimed 
Rs. 3,000 as medical expenses to which 
She is eminently entitled. The appellant 
was student of class VI at the time of 
the accident, On account of her disabi- 
lity she discontinued her studies. If she 
had been normal she would have by now 
completed her education and thereafter 
she would have taken up job of a teacher 
or any other job. Due to her dis- 
ability her earning capacity has been 
reduced to zero, It is difficult to deter- 
mine as to what career she would have 
followed and what would have been her 
earning after the completion of her edu- 
cational career. She is making a bold 
attempt to persue her education career 
by continuing her studies privately at 
her residence, but to what extent she 
will succeed cannot be ascertained. She 
has suffered set back in her educational 
career as at the age of 21 years she has 
somehow managed to pass High School 
Examination, But even if she completes 
her education in future years it would 
be difficult for her to get any employ- 
ment as possibility of getting employ- 
ment by a _ paraplegic person in our 
country is almost nil. Having regard to 
these circumstances we are of the opin- 


jon that she is entitled to a sum of 
Rs, 15,000 for loss of her educational 
career and earning capacity. 

17. In view of the above discussion 


the appellant is thus entitled to recover 
Rs. 40,000 as genera] damages and Ru- 
pees 28,000 as special damages. The 
accident took place about ten years ago 
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and during all this period she was de- 
prived of this amount, She is therefore 
entitled to interest on the aforesaid 
amount which we assess at the rate of 
Rs. 6 per cent per annum payable from 
the date of filing the claim petition ie. 
5-2-1973. 

18. In the result, we allow the ap- 
peal and modify the order of the Tribu- 
nal. The appellant is entitled to recover 
a sum of Rs. 68,000 as compensation 
from the respondents with interest a! 
the rate of Rs. 6% per annum from the 
date of filing the claim petition till thè 
date of payment. The appellant is fur- 
ther entitled to the costs of this appeal. 

Appeal allowed. 
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Vijai Kumar Singh, Appellant. v. The 
Benaras State Bank Ltd. and others, Re- 
spondents, 

F. A. F. O, No, 598 of 1979, D/- 25-3- 
1982, 

Civil P, C. (5 of 1908), O. 43 R. 1 (a) 
and O, 40, R, 4— Count directing receiv- 
er to furnish complete and proper ac- 
count and also issuing directions to at- 
tach his property until final settlement 
of account — Held, no final order was 
passed as contemplated by R. 4 — Ap- 
peal did not lie against order. 

(Paras 4 to 7) 
Appellant; H. 
for Respondents. 


G. P. Mathur, for 
Upadhya and V, Saran, 

JUDGEMENT:— This F, A. F. O, is 
directed against an order of the court 
below dt. 5-9-79 directing the receiver to 
furnish a complete and proper account 
and to deposit a sum of money in court. 
By this order, the property movable and 
immovable of the respondent (appellant?) 
has also been directed to be attached 
until final settlement of the account. 

2. It appears from the facts of the 
case that a dispute about the cold storage 
was pending in the court below and the 
plaintiff had filed the suit for the re- 
covery of a larger sum of money for re- 
alisation of which a receiver was sought 
to be appointed to run the cold storage 
and to pay off the money due to the 
plaintiff, A receiver was appointed earlier 
on 8-8-78 but since he could not properly 
manage it he was removed and the ap- 
pellant was appointed as receiver by an 
order dated 8-2-79, Both the parties were 
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dissatisfied with the working of the re- 
ceiver and they filed detailed objecticrs 
in that regard. The court, while con- 
sidering those ~ objections, came to the 
conclusion that the account furnished by 
the receiver was not free from blemish 
and it was necessary that he should he 
directed to furnish a complete and proper 
account and to explain about the disposal 
of the old material etc. belonging to the 


Benaras State Bank Ltd. 


cold storage. In view of this, the im- 
pugned order was passed, 
3. A preliminary objection kas been 


taken by the respondent that the appeal 
against an order of this nature does not 
lie, Under O. 43, R. 1 (s) of the Code an 
appeal lies from an order under Rules 1 
and 4 of Order 40, Rule 1 of O. 40 is for 
appointment while Rule 4 is in the fol- 
lowing terms: . 

where a receiver 

(a) fails to submit his 
such period and in such form as 
court directs, or 

(b) fails to pay the amount due from 
him as the court directs; or 

(c) occasions loss to the property by 
his wilful default or gross negligence, 
the court may direct his property +o be 
attached and may sell such property, and 
may apply the proceeds tc make good 
any amount found te be due from him 
or any loss occasioned by him and shall 
pay the balance (if any) to the receiver. 

4, It is contended that in the present 
case the court below had not passed 
any final order. The order itself shows 
that the receiver has been directec to 
furnish the complete and proper account 
within fifteen days. Therefore, sub-cl, (a) 
of Rule 4 cannc+ apply. Similarly 
the receiver has not failed to pay the 
amount directed by the court nor there 
is any finding by the court that 
any loss te the property has been 
occasioned due to the receiver's wilful 
default or gross negligence. It is, there-| 
fore, urged that the order passed by the! 
court below is not one which is con- 
templated under Rule 4 of Order 40 of 
the Code. In fact after the receiver 
complies with this order and the court 
ultimately passes any final order in the 
matter that alone would be an order 
contemplated by Rule 4 of Order 40 of 
the Civil Procedure Code. 

5. Having heard the learned counsel 
for the parties I find that the objection is 
well taken, Sri G, P, Mathur, learned 
counsel appearing for the appellant, has 
urged that in the order the court 


account on 
the 
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had alrealy formed an opinion and 
has indicated that the particulars in 
the matter have been wrongly shown 
in the accounts book, This, how- 
ever, does not appear to be so. 
To me it appears that the court was only 
prima facie trying to judge the merits 
of the objections raised by both the 
parties against the receiver and in that 
connection the court has indicated that 
these are some of the matters which, 
prima facie, appear to be wrong. It is 
for this reason that an opportunity had 
been given to the receiver to furnish a 
‘complete and proper account. When the 
recelver replies to the objections raised 
‘by the parties and is then able to satisfy 
the court that the accounts maintained 
by him. were proper and that nothing 
wrong had been done by him, I see no 
reason why the court will not consider 
the explanation given by the receiver 
before passing any final order, 


6. It is also urged that the very fact 
that the court had directed attachment 
of movable and immovable property 
belonging to the receiver makes this 
order appealable as it would then be 
covered by Rule 4, Order 40, This also 
does not appear to be correct. The words 
‘property movable and immovable both 
belonging to the receiver shall remain 
attached till the final settlement of the 
account’ clearly indicates that i, was 
only in the nature ot’ an interim order 
that recourse to attachment was taken. 
May be, the court was under the im- 
pression that, the property of the receiver 
may be frittered away in some way and 
in order to protect the rights of the par- 
ties this order may have been considered 
necesary, but such an order can only be 
passed under inherent powers of the 
court and not by virtue of the power 
given under Rule 4 of Order 40. The 
attachment contemplated under Rule 4 
can be directed only after the court has 
finally decided about the amount re- 
coverable from the receiver. In this 
case, this has not been done as yet, 


7. In the result the preliminary 
objection is accepted and I find that the 
appeal is not maintainable and is accord- 
ingly dismissed, It is, however, made 
clear that the court below will afford an 
opportunity to the receiver to explain 
the accounts alreely submitted by him 
and to satisfy the court that the property 
entrusted to him has been properly 
Managed and has been duly accounted 


+ 
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for. In the circumstances, there would 
be no order as-to costs. 
Order accordingly. 
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SATISH CHANDRA, C. J. AND 
K. C. AGARWAL.. J. 


Rajbali and others, petitioners v. State 
of Uttar Pradesh, and others, Opposite 
Parties, 

Civil Misc. Writ Nos, 405 of 1982 and 
15633 of 1981, D/- 10-9-1982. 

(A) Land Acquisition Act (1 of 1894), 
Ss, 4, 6 — Notifications under Section 4 
and S. 6 — Acquisition of land — Noti- 
fications stating purpose of acquisition 
as planned industrial -development of 
the district — Details of industries to 
be set up on the land need not be 
mentioned in the notifications, . (Con- 
stitution of India, Art. 226), (Para 2) 

(B) Land Acquisition Act (1 of 1804), 
S. 5-A — Acquisition of land — Evi- 
dence showing that purpose of acquisi- 
tion was urgent — Proceeding under 
S. 5-A dispensed with — Dispensation 
is justifiable — Acquisition is valid, i 

Where land was intended to be ac- 
quired for the purpose of planned in- 
dustria] development of a district in 
backward area and entrepreneurs agree- 
able to start industries over the site in 
question were keen for obtaining posses« 
sion of the lands immediately so that 
their finances were not held up the State 
Government after considering the fact 
that proceedings under S, 5-A would 
take a long time thereby frustrating the 
purpose of planned industria] . develop- 
ment, dispensed with the enquiry pro- 
ceeding under S. 5-A. It was contend- 
ed on behalf of the tenure holders that 
the acquisition was invalid as the said 
planned industrial development had not 
been taken up for past many years and 
as such there existed no urgency in the 
matter which would justify the waiver 
of proceeding under S. 5-A. 

Held, that in the circumstances of the 
case the dispensation of proceeding under 
S. 5-A was justified and the acquisition 
was valid as the Government before 
dispensing with S. 5A had applied its 
mind to the urgency of the purpose for 
which the land was intended to be ac- 
quired, but also to the question that the 
urgency was of such nature that even 
summary proceedings contemplated by 
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to be dispensed 
AIR 


S. 5-A were required 
with. AIR 1977 SC 183, Rel, on; 
1982 All 435 Distinguished from, 
(Paras 3, 4. 7) 

The question as to whether the en- 
quiry under S. 5-A should be dispensed 
with is primarily and fundamentally a 
matter of subjective satisfaction of the 
the State Government, The decision of 
the State Government whether or not 
urgency. exists cannot be questioned in 
any Court provided the Government ap- 
plies its mind and acts in good faith, It 
is only in a case of mala fide exercise of 
power that the Court can interfere. AIR 
1978 All 181, AIR 1981 All-130, Rel. on. 
(Para 4) 

“Merely because something had not 
been done in the past does not mean 
that it is not required to be done urgent- 
ly at present. If the purpose is urgent, 
the acquisition would be valid irrespec- 
tive of the fact that the same could be 
or ought to have been done earlier, AIR 
1971 SC 1033 Rel, on. (Para 7) 
Cases Referred: Chrolonogica] Paras 
AIR 1982 All 435: (1982) 8 All LR 352 


11 
AIR 1981 All 130 10 
AIR 1978 All 181 4, 10 
AIR 1977 SC 183 3, 9, 10 


AIR 1971 SC 1033: (1971) 1 SCC 671 8 

R. K. Jain, for Petitioners: Standing 
Counsel] and V. N. Khare, for Opposite 
Parties, 


K. C. AGARWAL, J. :— These two 
petitions filed under Art. 226 of the 
Constitution challenge the validity of 
the notifications under Ss. 4 and 6 of 
the Land Acquisition Act dated 26th 
Sept, 1981, and 5th Oct, 1981, respect- 
ively. These notifications had been issu- 
ed acquiring 219.49 acres land of village 
Khalilabad, District Basti, for the pur- 
pose of planned Industrial Development 
of district Basti” through U. P. State 
Industria} Corporation Limited. Kanpur. 

2. Challenging the validity of the 
aforesaid notifications learned counsel 
for the petitioner firs, urged tha, as the 
purpose for which the acquisition was 
intended had not been clearly specified, 
the notifications were invalid. We do 
not agree with this submission. The 
notifications ‘have clearly stated the pur- 
pose of acquisition, that is, the planned 
Industrial” Development of district Basti. 
It wag not necessary to mention in these 
notifications the various industries which 
were intended to be set up. It could 
not be possible at the time of issuing 
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of the notifications under Ss. 4 and 6 


to specify area which would be as- 
signed to each individual industrialist 
for setting up a particular industry in 


which he may be interested. The word 
“planned” has been defined in the 
Oxford Dictionary as a scheme for’ ac- 
complishing a purpose. Any thing 
which is antithesis of haphazard devel- 
opment amounts to planned develop- 
ment. Hence, the notifications gave in- 
dication of the purpose in sufficient de- 
tail, and, it is, therefore, not possible 
to hold that either the notifications 
under S. 4 or the notifications under 
S. 6 suffer from the defect of vagueness. 


3. The second argument of the 
learned counse] for the petitioner was 
about the dispensation of S. 5A of the 
Land Acquisition Act. Counsel urged 
that the power of dispensation has been 
capriciously used for the purpose of 
depriving the tenure-holders of the right 
to file objections and as there was no 
such urgency which could justify the 
waiving of S. 5A, the notification issued 
under S. 6 was invalid, Relying on the 
judgment of the Supreme Court in 
Narayan Govind Gavate v, State of 
Maharashtra (AIR 1977 SC 183), learned 
counsel for the petitioners urged that 
for dispensing with S, 5-A the auth- 
ority was required to apply his mind to 
the question as to whether there was 
urgency of such a nature that even 
summary proceedings were to be elim- 
inated, He urged that it is not just 
existence of urgency, but need to dis- 
pense with enquiry under S. 5 was re- 
quired to be considered and as it was 
not done, dispensation of S$. 5A was 
unjustified. 


4. It cannot be doubted that en- 
quiry under S. 5 affords an opportunity 
to the tenure-holders or others whose 
lands are going to be acquired for show- 
ing that the need of the government 
could be Satisfied by acquiring some 
other land, but the question as to whe- 
ther the enquiry should be dispensed 
with is primarily and fundamentally a 
matter of subjective satisfaction of the 
State Government. The decision of the 
State Government whether urgency 
exists cannot be gquestioned..in any} 
Court, provided the government applies 
its mind and acts in good faith. - Prima 
facie, the government is the. best judge 
for determining which is the more 
suitable site for achieving the purpose 
for which acquisition has been. started. 
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It is only in a case of mala fide exercise 
of power that the Court can interfere, 
(See Kailashwati y, State. AIR 1978 All 
181). 


5. In the instant case, a counter- 
affidavit has been filed on behalf of the 
State Government stating that as the 
proceedings under S. 5A would have 
taken a long time to terminate, the 
State Government decided in public in- 
terest to dispense with S. 5A. It has 
been alleged in the counter-affidavit that 
the proceedings under S, 5A were likely 
to take years with the result that the 
purpose of planned industrial] develop- 
ment would have frustrated, hence the 
State Government decided to eliminate 
the enquiry under S. 5A. There is evi- 
dence before us to show that the State 
Government had not only applied its 
mind to the urgency of the matter for 
which the land was intended to be ac- 
quired, but also to the question that the 
urgency was of such nature that even 
summary proceedings contemplated by 
S. 5A were required to be dispensed 
with, In support of the averment that 
S. 5A was required to be dispensed 
with, the counter-affidavit has further 
mentioned that entrepreneurs who were 
agreeable to start industries over the 
site in question were keen for obtaining 
possession of the jands immediately so 
that their finances were not held up. 
This was a relevant fact which could be 
bona fide taken into account by the 
State Government for coming to the 


conclusion about the dispensation of 
Section 5-A. 
6. It cannot be disputed that the 


eastern region of the State of U, P. jis 
backward and the general interest of 
public requires industrial development 
to be made so that not only some of the 
people living there were given employ- 
ment, but also their living standard 
was upgraded, 

7. Sri R. K. Jain, learned counsel for 
the petitioner, emphasised that as nothing 
was done by the State Government for 
industrial development for such a long 
period of thirty years, it did not sound 
well that the State Government needed 
possession of the land immediately for 
starting the industrial development. It 
may be true that the development was 
not done in the last thirty years, but 
that could not mean that purpose of 
acquisition was not urgent. Merely be- 
eause that some thing had not been 
done in the past did not mean that it 
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was not required to be done urgently 
at present. If the purpose is urgent, 
the acquisition would be valid irrespec- 
tive of the fact that the same could be 
or ought to have been done earlier. 


8. In Jage Ram v. State of Haryana 
(1971) 1 SCC 671: (AIR 1971 SC 1033) 
the Supreme Court rejected a similar 
argument where acquisition of the jand 
was made by the State Government by 


applying S. 17 of the said Act. The 

Supreme Court observed (Para 10):— 
“The fact that the State Govern- 

ment or the party concerned was 


lethargic at an earlier stage is not very 
relevant for deciding the question whe- 
ther on the date on which the notifica- 
tion was issued, there was urgency or 
not. The conclusion of the government 
in a given case that there was urgency 
is entitled to weight, if not conclusive.” 


9. Relying upon Narayan Govind 
Gavate v. State of Maharashtra (AIR 
1977 SC 183) (supra) counsel for the 
petitioner urged that only some of the 
purposes just as flood, change of river 
course, attack by the foreign country, 
could only be considered as urgent and 
for these purposes alone the Supreme 
Court had ruled that S. 5A could be 
dispensed with. We do not agree with 
this submission, The Supreme Court 
has simply given some of the instances 
when S. 5A could be dispensed with. It 
did not lay down an exhaustive list of 
cases where alone S. 5A could be elim- 
inated. 

10. A similar argument was raised in 
Kailashwati v. State (AIR 1978 All 181) 
(supra). The Division Bench consider- 
ed the Supreme Court’s case in Nara- 
yan Govind Gavate v. State of Maha- 
rashtra (supra) and held that elimination 
of S. 5A could not be confined to the 
instances given by the Supreme Court, 
Each case has to be examined on its own 
merit and if from the materials pro- 
duced elimination appears to be jus- 
tified and not mala fide, the court cannot 
interfere. In Adarsh Nagar Housing 
Co-operative Society v, State (AIR 1981 
All 130), the view taken in Kailash- 
wati’s case (supra) was followed, 

11. Ajadul Bux v. -State of U. P. 
(1982 ALJ 351 (1982 (8) All LR 3527): 
(AIR 1982 All 435) relied upon by the 
petitioner’s learned counse] is disting- 
uishable on facts as in that case there 
was no materia] as to why was Section 
5A liable to be dispensed with. and the 
court had found that dispensation was 
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purely arbitrary, This case does not 
help the petitioner’s learned counsel. 


12. Counsel for the petitioners also 
relied upon the fact that as possession 
of the land had not been taken till Dec. 
1981, the purpose could not be consider- 
ed ag urgent, Assuming that the said 
fact is correct, that alone would not be 
sufficient to hold that the purpose was 
not urgent. There could be several re- 
asons for not taking the possession im- 
mediately. Moreover, the gap between 
the date on which the notification under 
Section 6 had been issued and Dec. 1981 
was not so much that. the acquisition 
could be considered to be invalid. 


13. For the reasons given above, 
Writ Petition No. 405 of 1982 is dismis- 
sed with costs. The stay order dated 
7-1-1982 is hereby discharged. Writ 
Petition No. 15633 of 1981 is dismissed 
summarily, 


Petitions dismissed, 
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N. N. SHARMA, J. 
Suresh Chandra, Appellant y, Satish 
Chandra, Respondent. 


Second Appeal No, 1453 of 1974, D/- 
23-8-1982.* 

Negotiable Instruments 
1881), S. 87 — Evidence Act (1872), 
S. 91 — Plaintiff lending money on 
basis of pronote — Pronote was ex- 
ecuted — Money advanced — Plaintiff 
making certain material alteration — 
Plaintiff was not entitled to sue the de- 
fendant on basis of pronote as stood 
prior to alteration, (Contract Act 
(1872), S. 65). 


Where the execution of the pronote 
and the payment of money form part 
of the same transaction and the pro- 
note is executed to set out the terms 
of contract then the plaintiff suing on 
pronote if found to have caused mate- 
ria] alteration in  pronote destroying 
the evidence of his debt, is not entitled 


Act (26 of 


to sue defendant on the original con- 
tract as the pronote is rendered void 
and inadmissible in evidence by such 


alteration, AIR 1937 All 439, AIR 1958 


*Against judgment and decree of Rati 
Ram, Civil] Judge. Rampur, D/- 19-3- 
1974, 
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All. 81 
Andh Pra 713 and AIR 1937 Pat 572, 


Foll {Paras 16, 19, 20) 
Cases Referred: Chronological Paras 
AIR 1958 Andh Pra 713 17 
AIR 1953 All 535 9 
AIR 1940 PC 160 12 
AIR 1937 All 439 16 
AIR 1937 Pat 572 18 


P. K. Singhal, for Appellant; Jagdish 
Tewari and V. Swarup, for Respondent. 

JUDGMENT :— This is a defendant’s 
appeal directed against judgment and 
decree of Sri Rati Ram, learned Civil 
Judge, Rampur dated 19th March, 1974, 
in Civil Appeal 127 of 1972 arising out 
of original suit 526 of 1970 by which 
learned civi] Judge affirmed the judg- 
ment and decree of learned Munsif who 
allowed plaintiffs claim. 

2. It appears that plaintiff-respon- 
dent Satish Chandra filed a suit against 
defendant-appellant for recovery of 
Rs. 2200/- with the allegations that de- 
fendant-appellant borrowed a sum of 
Rs. 1285/- from plaintiff on 1-10-1967 
and executed a pronote and receipt in 
his favour as a collateral security. The 
amount carried interest at the rale of 
Rs, 2% per month and was payable on 
demand, Nothing was paid despite de- 
mands; hence the suit, 

3. Defendant contested the suit on 
the pleas that he had never borrowed 
any amount from the plaintiff. The 
pronote and receipt were without con- 
sideration. The defendant had partner- 
ship business with one Shyam Behari 
Lal Jain who is father-in-law of plain- 
tiff. Defendant had taken some money 
time to time from Shyam Behari Lal 
Jain which was to be adjusted against 
the partnership accounts, Shyam Behari 
La] Jain had obtained this pronote and 
receipt for the consideration of 
money he had advanced, The pronote 
and receipt were benami and, there- 
fore, the plaintiff had no right to sue. 
The pronote in suit was void for being 
materially altered, 

4. Learned munsif allowed the claim 
and the learned lower appellate court 
dismissed the appeal with costs as given 
above, Aggrieved by the decision, de- 
fendant has filed this appeal, 

5. I have heard learned counsel for 
the parties and perused the record, 

6 On behalf of appellant, it was 
pointed out that according to the con- 
current findings of the courts below, 
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the advance: was: made simultaneously 
with the execution of the pronote and 
receipt and the joan was advanced by 
the plaintiff on the basis of pronote ex- 
,ecuted by the defendant. 


7. It was further found that there 
-has been a material alteration in the 
pronote and receipt, It appears that 
this advance of Rs. 1285/- was evidenced 
by pronote Ex. 1. Only two stamps were 
affixed on it, Each stamp was worth 
ten paisa, When plaintiff learnt that 
the pronote is deficiently stamped, he 
affixed another stamp of ten Naya Paisa 
and altered figure ‘20’ in the pronote by 
changing the digit ' into '3’. He also 
extended the line on the new stamp as 
pointed out by expert, Mohd, Inam-ur- 
Rahaman (DW 1) in his statement and 
report Ex. A 6 (paper No, 23-A) and as 
testified by defendant Suresh Chandra 
(DW 2). This finding that there has 
been material alteration in the pronote 
executed by defendant was not assailed 
before me on behalf of respondent also. 

8. Thus, learned counse] for the de- 
fendant-appellant urged that it was not 
open to the plaintiff to fall back upon 
the original cause of action when the 
pronote was inadmissible in evidence, 
' Receipt Ex, 2 runs as below: 


“I Suresh Chandra Jain received 

Rs, 1285/- as the consideration of the 
promissory note executed by me from 
Satish Chandrg Jain and execute this 
receipt to be an evidence.” 
Thus, the learned lower appellate court 
held that the money was borrowed by 
defendant on the basis of promissory 
note only. The ' promissory note was 
executed first and the money was taken 
later on, Learned lower appellate court 
also found that the pronote was not 
executed as a collatera] security, Ad- 
vance of money and execution of pro- 
note and receipt were simultaneous. 
Thus, this receipt disclosed that the 
amount was advanced by the plaintiff 
on the pronote executed by defendant, 
Advance of loan was not an indepen- 
dent act apart from the execution of 
pronote receipt, However, learned 
lower appellate court did not go the 
whole hog and held that original con- 
tract was provable by oral evidence 
also. 

9. It appears that in Lakshmi Narain 
v. Mst. Aparna Devi, AIR 1953 Ali 535 
in which plaintiff claimed a sum of 
Rs, 1500/- on the basis of a promissory 
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note dated 8-9-1941 executed by defen- 
dant in favour of ‘plaintiff's father 
Chandra Shekhar for a sum of Rupees 
1250/- with interest at 6 per cent per 
annum, it was held, after a review of 
several authorities that a promissory 
note or other negotiable instrument is 
taken in discharge of a loan only when 


the contract is that the debtor will 
not be liable if the promissory 
note or other negotiable instru- 


ment could not be enforced, In al 
other cases, plaintiff had a right to fall 
back on the original contract In view 
of this authority, the claim was allowed 
by learned appellate court, Learned 
Counsel for the appellant pointed out 
that on the aforesaid finding recorded 
by the learned lower appellate court, 
the claim should not have been allowed. 
In his statement, Satish Chandra merely 
testified that defendant appellant had 
taken a sum of Rs. 1285/- from him as 
loan. The amount carried interest at 
the rate of Rs. 2% per month, The 
amount was payable on demand, Pro- 
note and receipt were executed in his 
presence, Defendant executed them 
himself. ‘The documents were attested 
by the witnesses. He denied any alte- 
ration. Faqir Chand (P. W. 2) who is 
alleged to be an attesting witness of 
Ex, 2 also testified about the advance. 
It was pointed out that there was for- 
gery in the receipt also and his signa- 
ture occurred in different ink and dif- 
ferent language which did not exist at 
the time of execution of the receipt. On 
this point, there is the statement of 
Suresh Chandra (D. W. 2) who testified - 
that he néver borrowed the amount from 
plaintiff, He had dealing with Shyam 
Behari Lal Jain, father-in-law of plain- 
tiff and it was at his request that he ex- 
ecuted the pronote and receipt in favour 
of plaintiff. He further testified about 
the two stamps affixed on the pronote 
at that time. He further testified about 
the alteration in figure ‘20’ wick was 
changed to ‘30’, 


10. Thus, he did not testify about 
any agreement amongst the parties to 
the effect that the promissory note was 
taken in discharge of the loan and there 
was any agreement that the debtor will 
not be liable if the promissory note 
could not be enforced, In this view of 
the matter, learned lower appellate 
court rightly found that Section 91, 
Evidence Act, did not operate as a bar 
to the suit, 
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11. However learned counsel for the 
appellant pressed Section 87, Negotiable 
Instruments Act, before me and his con- 
tention was that in view of the material 
alteration, the claim should not have 
been allowed, Section 87 of the afore- 
said Act reads as below. 


"97 Any materia} alteration of a 
negotiable instrument renders the sama 
void as against any one who is a party 
thereto at the time of making such al- 
teration and does not consent thereto, 
unless it was made in order to carry 
out the common intention of the original 
parties: any such alteration, if made by 
an endorsee, discharges his endorser 
from all liability to him in respect of 
the consideration thereof, 


The provisions of this section are sub- 
ject to those of Sections 20. 49, 86 and 
125”, 


12. There is no dispute on the point 
that there has been materia] alteration 
in the pronote in this case. The rule 
relating to effect of materia] alteration 
in a deed was pointed out in Nathu Lal 
v. Mt, Gomti Kuar, AIR 1940 PC 160 
at p. 163 in the following terms :— 

“A material alteration is one which 
varies the rights, liabilities, or legal 
position of the parties ascertained by 
the deed in its original state or other- 
wise varies the legal effect of the in- 
strument as originally expressed, or re- 
duces to certainty some provision which 
was originally umascertained and as 
such yoid, or may otherwise prejudice 
. the party bound by the deed as origi- 
nally executed, 


The effect of making such an altera~ 
tion without the consent of the party 
bound is exactly the same as that of 
cancelling the deed. The avoidance of 
the deed is not retrospective and does 
not revest or reconvey any estate or 
interest in property which passed under 
it. And the deed may be put in evi- 
dence to prove that such estate or in- 
terest sq passed or for any other pum 
pose than to maintain an action to en- 
force some agreement therein contain- 
ed.” 


13. The next question is whether the 
plaintiff on such negotiable instrument 
could sue the defendant on the origi- 
nal contract in respect of an instru- 
ment which was negotiated to him 
though he could not sue on the instru- 
ment as being void by the alteration, 
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14, Learned counsel for the respon- 
dent argued before me that as the plain- 
tif could fall back upon the original 
contract so the material alteration in 
document (Ex, 1) should not operate as 
a bar and plaintiff was entitled to a 
refund of the advance under S. 65, 
Contract Act, 


15. I do not subscribe to this view 
for the: simple reason that there is posi- 
tive finding of the learned lower ap~ 
pellate court before me on the point 
that the money was borrowed by defend- 
ant in this case on the basis of pro- 
note vide receipt Ex. 1, Pronote was 
executed first and money was taken 
later on. The contention of plaintiff 
that money was borrowed first and pro- 
note was executed later on as a colla- 
tera] security was repelled by the learn- 
ed lower appellate court, I confirm this 
finding. Thus, the advance of money in 
this case was not independent of the 
execution of pronote but on the basis of 
the pronote itself, 


16. In Sheo Nayak v Babau. AIR 
1937 All 439 at p. 440, it was observed: 
“Where it is not possible to separate the 
transaction of the alleged loan from 
that of the pronote and the making and 
handing over of the note and the pay- 
ment of the money form part and par- 
cel of the same transaction and if the 
pronote turns out inadmissible in evi- 
dence for any reason, say for a mate- 
ria] alteration in the pronote after its 
exécution, the pronote is rendered void 
under S. 87, Negotiable Instruments Act, 
it is not open to the plaintiff suing on 
the pronote to recover his money by 
proving orally the terms of the con- 
tract by setting up a case independent 
of the note, Though the pronote can 
be used in evidence to prove the fact 
that a particular sum was paid on a 
particular date, the pronote having 
been executed to set out the terms of 
contract, cannot pe used in evidence nor 
external oral evidence can be given to 
prove that money was paid as loan to 
defendant to be repaid by him to plain- 
tiff, such evidence not being admis- 
sible under S. 91, Evidence Act, 


Where therefore a plaintiff suing on 
the pronote has been found to have 
voluntarily and fraudulently caused 
material alteration in the pronote and, 
has thus destroyed the evidence of his! 
debt, he is not entitled to a decree on 
the origina] cause of action, the note 
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having been rendered inadmissible in 
evidence by such alteration.” ‘ 

17. In Palakurthi Appalaraju v. Tyla 
Yedukondalu, AIR 1958 Andh Pra 713, 
it was laid: 

“When owing to its invalidity a pro- 
missory note cannot be the basis of a 
suit, the plaintiff can obtain a decree 
on the basis of the original debt only 
if the debt has an independent existence 
apart from the promissory note, When 
there is no interval of time between 
the two and the debt itself is evidenced 
by the note, the plaintiff cannot rely on 
the debt.” 


18. A similar point came up for con- 
sideration in Laduram Marwari v. 
Bansidhar Marwari, AIR 1937 Pat 572 
in which it was observed: 


“Where a plaintiff sues on a hand- 
note which is the basis of the cause of 
action not existing independently of it, 
and the handnote is proved to be tam- 
pered with the plaintiff is not éntitled 
to any decree not even for the amount 
admitted to be borrowed by the defen- 
ant.” 

19. Such forgery in a negotiable in- 
strument defeating the object of Section 
87, Negotiable Instruments Act, cannot 
Ibe countenanced by a court of law. 


20. In view of the aforesaid facts of 
the case, I find that the impugned judg- 
ment and decree cannot be allowed to 
stand. 

21. No other point is 
me, 

. 22. In the result, the appeal is al- 
lowed. The impugned judgment and 
decree are set aside, Plaintiffs suit is 
dismissed with costs throughout, 

Appeal allowed, 


argued before 
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P. N. BAKSHI, J. 
Girdhari Yadava, Appellant y. 
Naik, Respondent, 
Second Appeal No. 443 of 1975, D/- 
19-8-1982. 
(A) Registration Act (16 of 1908), Sec- 
tion 17 (1) (b) and (c) — Documents 
compulsorily registrable — Execution 


Ram 


*Against Judgment and decree of V, K. 
Sircar, Civil J. Jaunpur, D/- 3-12- 
1974. 
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of sale deed — Consideration partly 
paid and partly promised to þe paid — 
Subsequent receipt of payment of con- 
sideration promised to be paid in future 
— Does not require registration, (Trans 
fer of Property Act (1982), Sec. 54). 
Where an instrument evidences crea- 
tion, declaration, assignment limitation, 
or extinction of any present or future 
right, title or interest in immovable 
property, or where any instrument 
acknowledges the receipt of payment 
of consideration on account of crea- 
tion, declaration, assignment, limita- 
tion or extinction of such right or 
interest, in those cases alone the instru- 
ment: or receipt would be compulsorily 
registrable under Sec. 17 (1) (bÐ or (c). 
But where such rights as mentioned 
hereinbefore are not created etc. by 
such an instrument or receipt, then such 
a document would not be compulsorily 
registrablé, (Para 16) 
The title passed on to the vendee on 
the basis of the sale deed which had 
been executed between the parties for 
which consideration was partly paid 
and partly promised to be paid. The sale 
deed required registration. But the sub- 
sequent receipt of payment of the con- 
sideration promised to be paid in future 
would not require registration, Case law 
discussed, (Para 16) 
(B) Civil P. C. (5 of 1908), Sec. 100 — 
Second appeal — Finding of fact — Sale 
deed executed between parties —— Con- 
sideration partly paid and partly pro- 
mised to be paid — Concurrent finding 
that subsequent receipt of payment of 
consideration promised to be paid in 
genuine — It was finding 
of fact — It could not be assailed in se- 


cond appeal. (Para 16) 
Cases Referred: Chronological Paras 
AIR 1956 Puni 240 9 
AIR 1947 Pat 300 14 
AIR 1938 Lah 497 8 


AIR 1937 All 636: 1937 Ali LJ 749 15 
AIR 1934 Lah 472 13 
AIR 1920 Lah 321 (1) ? 

S. N. Sahai, for Appellant. G. P. 
Bhargava and A. N. Bhargava, for Res 
spondent, 

JUDGMENT:— This is a plaintiffs 
second appeal. A suit was filed by the 
plaintiff for cancellation of a sale deed 
dated 9th August 1968 executed by him 
in favour of the defendant for a consi- 
deration of Rs, 10,000. A sum of Ru- 
pees 4,500/- was paid at the 
time of registration of the sale deed and 
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t was agreed as a term of the deed that 
the remaining amount of Rs. 5,500/- 
shal] be paid by the defendant by 30th 
March 1969. In the event of default, the 
sale deed would be deemed to be can- 
relied. The allegation of the plaintiff 
was that the defendant had prepared a 
forged receipt in token of the payment 
of the balance consideration of Rupees 
5,500/-, though in fact no payment had 
been made to him. jt may be noted 
that the plaint had been amended and 
along with the relief for cancellation of 
the sale deed the relief for possession 
was also added. 


2, The defendant contested the suit 
ang pleaded that the remaining sum of 
Rs. 5,500/- as per direction in the sale 
deed. had been paid to the plaintiff on 
13th November 1968 in the presence of 
the witnesses. The defendant also al- 
leged that he has got his name entered 
over the disputed land as bhumidhar. 
The claim of the plaintiff was paseless 
and the suit was liable to be dismissed, 

3. The trial court dismissed the suit 
of the plaintiff. The Civil Judge Jaun- 
pur has by his order dated December 3, 
1974 dismissed the appeal filed by the 
plaintiff, Hence this second appeal, 


4. I have heard learned counsel for 
the parties and have also perused the 
impugned orders. I have also examined 
the sale deed and the receipt dated 13th 
November 1968. 


5. Counsel for the appellant has sub- 
mitted that the receipt dated 13-11-1968 
was compulsorily registrable under the 
provisions of S. 17 (1) (0) Registration 
Act, Since it has not been registered it 
was inadmissible in evidence and the 
court below has erred in law in relying 
upon it. He has also 
ora] evidence cannot be led to prove 
the payment of the balance considera- 
tion contained in the sale deed and here 
again the court below has acted illegally 
in taking oral evidence into considera- 
tion and in holding that the balance 
amount of Rs. 5,500/- had been paid 
to the plaintiff. 


6. In support of this submission 
Jearned counsel has referred to S. 17 (1) 
(c) Registration Act which runs as fol- 
lows: 

*(c) non-testamentary instruments 
which acknowledge the receipt or pay- 
ment of any consideration on account of 
the creation, declaration, assignment, 
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limitation or extinction of such 
right, title or interest.” 
A reading of the quoted section indi- 
cates that in order that a receipt may 
be compulsorily registrable under this 
section, it must satisfy the following 
conditions : i 
(a) it must be the receipt of a 
sideration, 
. (b) it must on the face of it be an 
acknowledgment of payment of some 
consideration on account of the creation, 
declaration, assignment, limitation or ex- 
tinction of an interest of the value of 
Rs. 100/- or upwards in immovable pro- 
perty. 
In order to strengthen his submission 
the appellant’s counse] has relied upon 


any 


con- 


the following cases, which I shal] deal 


with hereafter :— 

7. AIR 1920 Lah 321 (1) Sher Khan 
vy. Muzaffar Khan. In that case a receipt, 
for the balance of the purchase money 
on account of the immovable property, 
reciting an oral sale was compulsorily 
registrable under cl. (c) of See. 17 (1). 
The Lahore Court held that even though 
that receipt was not itself a sale deed, 
yet unless it was registered it could not 
‘be received in evidence. It was further 
held in that case that payment of con- 
sideration may be proved aliunde, 

8. AIR 1938 Lah 497, Wadhawa Singh 
v. Kunj Lal it was held that a receipt 
which records the receipt of the con- 
sideration for a mortgagee on the date of 
the execution of the document, requires 
registration under Sec. 17 (1) (c), to be 
admissible in evidence as g receipt, 

9. The next case relied upon was 
AIR 1956 Punj 240 Baldeva v, Dipchand 
Bhagmal Jat. Where the vendor made 
a receipt in favour of the vendee stating 
that on receipt of the consideration 
money: he had sold the land to the ven- 
dees, it was held that the receipt fell 
within’ Sec. 17 (1) (b) and (c) Registra- 
tion Act. as it evidenced a transfer of 
immovable property. Thus the receipt 
was not provable by ora] evidence and 
was compulsorily registrable. 

10. On scrutiny of these three cases, 
I am of the opinion that the facts men- 
tioned therein are clearly distinguishable 
from the instant case, The sale in the 
instant case deed by which title in the 
property was transferred by the plain- 
tiff in favour of the defendant was 
dated 9th August 1968. Part considera- 
tion of Rs. 4500/- had been received and 
part consideration of Rs. 5500/- hag to. 
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be paid by 30th March 1969, This sale 
- deed created a right, title and interest 
in the vendee, As such, it was compul- 
sorily registrable under Sec. 17 (D M) 
Registration Act. 


11. Section 54 Transfer of Property 
Act defines sale of immovable property 
thus :—~ 
Sale is a transfer of ownership in 
exchange for a price paid or promised 
or part-paid and part-promised, 

Such transfer, in the case of tangible 
immovable property of the value of one 
hundred and upwards............ can be 
made only by registered instrument.” 
In the instant case al] the ingredients of 
a sale as contemplated by Sec, 54, 
Transfer of Property Act, were present 
in the transaction dated 9th August 
1968 and, therefore, the sale deed of 
that date was compulsorily registrable, 


12. It ie true that one of the clauses 
of the sale deed was that if the amount 
of Rs. 5500/- 
March, 1969 then the sale deed would 
be considered to be nul] and void, But 
the receipt which has been executed by 
the plaintiff in favour of the defendant 
on 13th November 1968 did not create 
or extinguish any right, title or interest 
in the property. It was the sale deed 
which had created such rights in the 
vendee and if there had been a disre- 
gard of any of the terms of the sale 
deed, then a rémedy could be availed of 
by the vendee in accordance with the 
law but it could not be said by any 
stretch of imagination that such rights 
in the vendee were either created or 
extinguished by the execution of the re- 
ceipt dated 13th November 1978. 

13. Counsel for the respondent has 
cited a number of cases also in support 
of hig submission that the receipt in 
question did not require registration. He 
places reliance upon AIR 1934 Lah 472 
Lala v. Sardara, There the sale of mort- 
gagee rights took place two months be- 
fore the execution of the receipt for the 
consideration received, It was held 
that the receipt could not be re- 
garded as a contract of sale, It 
merely evidenced the payment of 
consideration for a contract that had 
been completed two months previously 
and was admissible in evidence without 
registration. 


14. AIR 1947 Pat 300 Chamroa Sahu 
v. G. B. Sethen is a case nearer home. 
At ‘the time of the execution of the 
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was not paid by’ 30th’ 
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mortgage the consideration was partly 
paid and partly promised and it was 
agreed that in the event of the mort- 
gagee’s failure to pay the promised 
amount on the date fixed, the mortgagor 
would be entitled to realise it with in- 
terest thereon. Jt was held that the 
payment of this promised sum had noth~ 
ing to do with the creation, declaration, 
Or extinction or limitation of the mort- 
gage. The unpaid balance of the mort- 
gage money was to be considered as a debt 
due from the mortgagee to the mort- 
gagor with a stipulation to carry in- 
terest from after the specified date. In 
these circumstances the receipt granted 
bv the mortgagor did not require re- 
gistration under S. 17 (1) (c) Registra- 
tion Act. 


15. In AIR 1937 All 636, Phaggumal 
v. Baru Lal, the facts were that cer- 
tain amount was left in the hands of 
the vendees for payment to a creditor 
named by the vendor. The vendee did 
not pay the amount to the creditor but 
Paid it to the vendor and produced a 
receipt signed by the vendor acknow- 
ledging payment, In the receipt there 
were no words which could indicate that 
any charge or lien created by operation 
of law was to be extinguished or limited, 
In those circumstances it was held that 
the receipt was merely a receipt acknow- 
ledging payment of amount and nothing 
more, Hence it did not require regis- 
tration, 


16. The law, therefore, appears to be 
quite clear that where an instrument 
evidences creation, declaration, assign- 
ment, limitation or extinction of any 
present or future right, title or interest 
in immovable property, or where any 
instrument acknowledges the receipt of 
payment of consideration on account of 
the creation, declaration, assignment, 
limitation or extinction of such right or 
interest, in those cases alone the instru- 
ment or receipt would be compulsorily 
registrable under Sec, 17 (1) (b) or (o) 
Registration Act. But where such rights 
as mentioned hereinbefore are not creat- 
ed etc, by such an instrument or receipt, 
then such a document would not be 
compulsorily registrable. In the instant 
case the title had passed on to the 
vendee on the basis of the sale deed 
dated 9th August 1968, which had been 
executed by the plaintiff in favour of 
the defendant for which consideration 
was partly paid and partly promised 
to be paid; The sale deed dated 9th 
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August 1968 required registration. The 
subsequent receipt of payment 
of the consideration . promised to 
be paid in future would not 


require registration and has thus been 
correctly taken as admissible in evidence 
by the courts below. Both the subordi- 
nate courts have arrived at a finding 
of fact. that this receipt was a genuine 
document which evidenced payment of 
Rs. 5500/- by the defendant to the 
plaintiff. This is a finding of fact, 
which cannot be assailed in second 
appeal, 


17. I, therefore, agree with the courts 
below that the entire sale considera- 
tion of Rs, 10,000/~ for the property in 
question had been paid by the vendee 
to the vendor and as such the suit of 
the plaintiff for cancellation of the sale 
deed and compensation had been rightly 
dismissed, 


18. This second appeal, for the 
reasons given above, is dismissed with 
costs throughout, 

Appeal dismissed, 


AIR 1983 ALLAHABAD 87 
K. N. SINGH AND 
K. M. DAYAL, JJ. 

Jaddoo Singh and another, Appellants 
v. Smt, Malti Devi and another, Re- 
spondents, 

F. A. F. O. Nos, 493 and 512 of 1976. 
D/- 26-7-1982. 

(A) Evidence Act (1 of 1872), S. 60 — 
Oral evidence must be direct — Witness 
stating on information given py others 
that “J” was driving bus at the time of 
accident — No direct oral evidence 
available — That “J” was driving bus, 
not proved, (Para 11) 


(B) Motor Vehicles Act (4 of 1939), 
Secs. 95, 96 — Liability of insurer — 
Acceptance of proposal ‘retrospectively 


— Policy not rendered invalid — Policy 
very much in force on date of accident 
— Insurer would be liable. (Para 15) 
Dr. P. Dwivedi, for Appellants, J. N. 
Dubey and B. C. Day, for Respondents. 
JSUDGMENT:—- These first appeals 
from order arise out of proceedings in 
Motor Accidents Claims Petition under 
Sec, 110-A of the Motor Vehicles Act. 


2. One Chintamani was killed in an 
accident with a bus. The descendants of 
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the deceased filed a Claim Petition and 
the Tribunal has awarded a sum of 
Rs. 78,000/- with costs and interest at 
the rate of 9% per annum against the 
owner and the driver of the bus and the 
Insurance Company. 

3. Two appeals have been filed. Ap- 
peal No. 512 of 1976 has been filed by 
the New India Assurance Co, Ltd., the 
Insurer Appeal No. 493 of 1976 has 
been filed by the alleged driver and the 
owner. 

4. We have heard the learned coun- 
sel for the parties at some length, The 
case of the claimants was that on 19th 
May 1973 the deceased was going on his 
motor cycle from Ghiror to Mainpuri 
on Agra-Mainpuri Road, when he rea- 
ched a place near Auren Mandal] about 
4 kms. from Mainpuri, at about 5 P.M. 
Bus No. P. N. Q. 2687 coming from the 
side of Mainpuri, dashed against the 
motor cycle, as a result of which he fell 
down and became unconscious, The bus 
did not stop and speeded away. An- 
other bus No. U. P. B. 3103 was coming 
from the side of Ghiror, picked up the 
injured in an unconscious state and took 
him to District Hospital, Mainpuri. The 
injured succumbed to the injuries at 
5.55 P.M. the same day. 


5. The 
against the 


claim petition was filed 
Insurance Company and 
three others, Soney Singh, Jaddoo 
Singh and Shyam Baboo men- 
tioned as owners. Soney Singh claimed 
that he had transferred the bus to 
Shyam Babu Gupta earlier and he had 
no concern with the bus, at the time 
of the accidert, Jaddoo Singh was al- 
leged to be the driver. Shyam Babu 
admitted that he was the owner of the 
bus, but the bus was being driven 
by another driver, Vidya Ram, and not 
Jaddo Singh. He also claimed that he 
was sitting in the bus at the alleged 
time of occurrence and no accident took 
place with it, Jaddoo Singh alias Jag- 
vir Singh denied that he was driving 
the bus, but admitted that a case under 
S. 304-A of the IPC was going on 
against him for the said occurrence. 
6. The Insurance Company claimed 
that it was not liable to pay any com- 
pensation to the claimants, No notice 
of the accident was served on any op- 
posite party. The bus was being driven 
very cautiously and slowly. The ac- 
cident was due to lack of proper care 
and caution on the part of the deceas- 
ed motor cyclist himself. The motor 


. the 
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cycle was being driven rashly and 
negligently and the deceased had no 
licence to drive the motor cycle, At 
time of accident the registered 
owner of the bus was Mr. Soney Singh 
and not Shyam Babu. The bus was 
being driven against the provisions of 
policy without consent and authority of 
the owner by a person who was not 
having a valid driving licence and was 
not under the employment of the In- 
sured owner, The Tribunal framed four 
issues which are as under, 


1. If the death of the deceased was 
caused due to accident arising out of 
the use of bus No, P. N, Q. 2687? If 
so, was the bus being driven rashly and 
negligently: Or if the death of the 
deceased was caused due to his own 
rashness and negligence ? 

2. If at the time of the accident, 
the bus under reference was being 
driven against the provisions of the 
policy and permit without the autho- 


rity of the insured by a person not 
holding a licence of driving and the. 
Insurance Co, ig accordingly absolved 


of its liability under the policy? 


3. If the insured owner had trans- 
ferred the bus to Soney Lal and Jaddoo 
Singh and the Insurance Co, was ac 
cordingly absolved of its liability. ? 

4. For what amount of compensation 
and against whom is the applicant en- 
titled ? 

Issues Nos. 3 and 4 were wrongly 
numbered as issues Nos, 4 and 5, 

7. On issues Nos, 1 and 2 the Tri- 
bunal came to a finding that the ac- 
cident took place with the bus in ques- 
tion. That it was being driven by Jad- 
doo Singh. rashly and negligently. 
That Jaddog Singh, who was driving the 
bus, had a valid driving lincence and 
consequently the Insurance Company 
was liable. Under issue No. 3 it gave 
a finding that the insurance Company 
was liable in spite of the transfer of 
the bus to Shyam Babu. Shyam Babu 
got the policy in question on 16th May. 
1973. His name was recorded in the 
records of the Regiona; Transport Office 
on 18th May 1973. The policy, though 
issued on 23rd May, 1973, mentioned 
that it was effective from 16th May, 
1973 i. e, the date of the proposal, The 
accident took place on 19th Nov. 1973. 
Consequently the vehicle was covered 
with the insurance Co. on that date and 
the Insurance Company was liable, 
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Under issue No. 4, it came to a finding 
that the claimants were entitled to a 
sum of RS. 78,000 as compensation from 
the alleged driver Jaddop Singh, owner 
Shyam Babu and the Insurance Co, — 


8 In F. A. F. O. No, 493 of 1973 the 
learned counse] for Jaddoo Singh and 
Shyam Babu raised the following points, 
Firstly that no accident ever took place 
with their Bus No. PNQ 2687; secondly 
that Jaddoo Singh has not been proved 
to be the driver of the aforesaid bus and 
he could not be held to be liable. 

9. The learned counsel for the In- 
surance Company raised the following 
points in F. A. F. O. No. 512 of 1976. 
Firstly that no accident took place with 
the bus insured by them and secondly 
that Jaddoo Singh was not a licensed 
and authorised driver and consequently 
the Insurance Company was absolved 
from its liability. The most serious 
argument of the learned counsel for the 
insurance Company was that the policy 
of the insurance was void as it was 
got issued on 16th Mav 1973 by Shyam 
Babu though he was not the owner of 
the vehicle on that date. His name 
was not recorded in the Regional Tran- 


sport Office on 18th May, 1973, Thus 
the policy was not binding, 
Point No.1: | 

10. Point No. 1 raised by learned 


counsel for Jaddoo Singh and Shyam 
Babu in their Appeal No. 493 of 1976 
related to the factum of accident. After 
perusing the evidence we are unable to 
accept the contention of the learned 
counsel. There are two important wit- 
nesses on the point. The first is Daya 
Shanker P. W. 3 who had seen the Bus 
No. PNQ 2687 hitting the deceased, He 
stated that he was coming on a bicycle. 
The bus was going at a very fast speed 
and there was a motor cycle coming 
from Ghiror. The motor cycle was on 


-the right of the bus just adjoining the 


Kachchi Patri. Bus did not give any 
horn, hit the motor cycle and then 
speeded away. The motor cycle dashed 
on the right side of the bus. The wit- 
ness shouted to stop the bus but the 
bus did not stop, The bus was red in 
colour with yellow wheels. Subsequent- 
ly another bus came. He stopped that 
bus and placed the injured therein. 
The withness has been cross-examined 
at length but nothing material could be 
elicited. The learned counse] for the 
appellant relied upon a portion in the 
cross-examination of the witness where 
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he had stateq that impact took place 


with the left portion of the bus and 


the bus was on its right side, The ac- 
cident took place in the year 1973 
whereas the statement was being re- 
corded in the year 1976. Further that 
appears to be result of some confusion, 
The fact that he stopped the other bus, 
placeq the victim therein and saw the 
bus and noted the number of the bus 
which hit the victim cannot be disput- 
ed. There is another important witness 
on the point i e P., W. 4, Ram Das. 
Ram Das was travelling in the same 
bus which hit the deceased. He was 
sitting on the front seat just near the 
driver. He deposed that he asked the 
driver to stop the bus after the accident 
but the driver did not stop. The bus 
did not stop even at Ghiror. The ap- 
pellant’s counse] argued that Shyam 
Babu himself was sitting in the bus. 
He has deposed that no accident took 
place at the alleged place and time nor 
Jaddu Singh was driving the bus, We 
are not prepared to accept the most 
interested testimony of Shyam Babu or 
Jaddy Singh on that point. After the 
accident the bus disappeared for some- 
time. Ultimately it could be traced and 
taken into custody in December, 1973. 
There was no reason for the disap- 
pearance of the bus if it was not in- 
volved in the accident. We accordingly 
hold that the accident did take place 
with the bus No. PNQ 2687 as alleged. 


11. The second point of argument by 
the learned counsel for Jaddy Singh and 
Shyam Babu appears to have some 
weight, The learned counsel argued 
that Jaddy Singh has not been proved 
to be the driver of the bus at the time 
of accident. The learned counsej refer- 
red to the statements of D. W. 1 Babu 
Ram. D. W. 2, Ram Prakash, and D. W. 
3 Shyam Babu. All these witnesses 
have stated that the bus was being 
driven by driver Vidya Ram and not 
by Jaddu Singh. The learned counsel 
for the claimant respondent argued that 
P. W. 5 Mahesh Chand has stated that 
he got the information of the accident 
through Ram Das, Nankoo Singh and 
Indra Chandra. They had told the name 
© of the driver as Jaddoo Singh, P. W. 5 
was not an eye witness. He derived 
his information from the witness men- 
tioned above. Of these persons only 
Ram Das has been examined as D. W. 
4. We do not find the name of Jaddoo 
Singh, the alleged driver, in his entire 
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“merits. 
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Al ak: 


statement. According to him he wai 
sitting besides the driver in the front 
seat but he did not name the driver, 
Under the circumstances the only evi- 
dence about Jaddoo Singh driving the 
bus is statement of Mahesh Chand P. W. 
5 but he has himself not seen Jaddoc 
Singh driving the bus. He was told by 
others that Jaddoo Singh was ariving 
the bus. His statement is inadmissible, 
in evidence and cannot be looked into.! 
Section 60 of the Evidence Act provides! 
that oral evidence must þe direct. Noi 
witness has stated that he had seen Jad- 
doo Singh driving the bus, ` Under the 
circumstances we hold that it has not} 
been proved from the evidence on re-! 
cord that Jaddoo Singh was driving the! 
bus at the time of accident. , 


12. Coming to the liability of Shyam 
Babu as owner we find that he was 
liable. He has accepted the ownership 
of the bus in his statement and the ac- 
cident having been proved to have beer 
caused by the bus he must be liable, He 
has not pleaded that the bus was being 
driven by some unauthorised person 
without his consent or permission. On 
the other hand he stated on oath that 
he was sitting in the bus at the alleg- 
ed time. Under the circumstances it is 
not open to him to argue that the bus 
was being driven without his consent or 
permission, Whosoever was driving 
whether Jaddoo Singh or Vidya Ram 
both were duly licenced drivers. Shyam 
Babu thus cannot escape the liability, 

13. Coming to appeal No, 512 of 1976 
filed by the Insurance Company, the 
first point argued by the jearned coun- 
se] that no accident took place with the 
bus in question cannot be accepted, as 
discussed above. 

14. The second argument of the ap- 
pellant that the bus was not being dri- 
ven by a duly licenced driver has no 
Jaddog Singh has been ex- 
amined as D. W. 6. He denied that he 
was driving the bus at the time of ac- 
cident. He admitted that he had a 
licence for driving the vehicle and pro- 
duced the driving licence before the 
court. Under the circumstances, it 
was amply proved that if Jaddoo Singh 
was driving the bus he was duly licenc- 
ed and entitled to drive the bus, If 
we accept the case of Shyam Babu that 
the bus was being driven by Vidya 
Ram, he is also a regular driver. He 
has stated that Vidya Ram was the 
driver of the bus. His statement was 


90 AH, 


not challenged by the Insurance Com- 
pany nor it was suggested that Vidya 
Ram was not a licenced and authorised 
driver. This point consequently fails 
“We hold that the bus No, PNQ 2687 was 
being driven by a licenced driver au- 
thorised by the owner Shyam Babu, 


15. The third contention of the In- 
surance Company also has no force. 
According to the Insurance Company 
Shyam Babu could not have obtained 
the policy on 16th May, 1973 when he 
gave the proposal. He was entered as 
the owner in the records of the Re- 
gional] Transport Office only on 18th 
May. 1973. In our opinion that does 
mot invalidate or render the policy void. 
"he Insurance Company accepted the 
proposal] on 23rd May 1973 retrospec- 
tively with effect from 16-5-1973. As 
Shyam Babu was recorded as owner on 
18th May 1973 the acceptance of his 
proposal on 23rd May 1973 by the In- 
surance Company was not unlawful and 
there was no invalidity in it. The 
learned counsel for the Insurance Com- 
pany could not point out if there was 
any provision under which such a 
policy would be void. The accident took 
place on 19th November, 1973 when the 
policy was very much in force. Under 
the circumstances the insurer would be 
Viable to indemnify the owner to the 





extent of Rs. 50.000/- i.e, the risk cover- ` 


ed by the policy, The remaining amount 
may be realised from the owner. 


16. In the result F. A, F, O. No. 493 
of 1976 is partly allowed to the extent 
that the award against Jaddoo Singh is 
set aside, but the award against Shyam 
Babu is confirmed with a modification 
that interest would be payable at the 
rate of 6% per annum instead of 9% 
against Shyam Babu Gupta, the owner 
of the vehicle, 


17. F. A. F, O. No, 512 of 1976 filed 
by the New India Assurance Co, Lid. is 
also partly allowed only in so far as 
the rate of interest on the compensa- 
tion is concerned. It is reduced from 
9% to 6% per annum. The rést of ap- 
peal is dismissed, The award made by 
the court below is confirmed and the 
Assurance Company is liable to indem- 
nify the owner Shyam Babu Gupta to 
the extent of Rs, 50,000/- with pendente 
lite and future interest at the rate of 
6% per ‘annum, The parties are dir- 
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ected to bear their own. costs in this 
court 


Appea] partly allowed, 
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N. N. MITHAL, J. 
Smt, Kamala Rajamanikkam, Appel- 
lant v. Smt, Sushila Thakur Dass and 
others, Respondents 


F. A. F. O. No. 390 of 1976, D/- 27-57 
1982 * 


(A) Succession Act (39 of 1925), 
S. 276 (1) (e) — Probate petition — 
Fact that petitioner was executor ap- 
Pointed under will not stated in peti- 
tion but mentioned in affidavit of valua- 
tion — Held, there was substantia] com- 
Pliance with S. 276 (1) (e). (Para 5) 

(B) Evidence Act (1 of 1872), S. 62 
— Two wills in identica] language pre- 
pared by process of typing and obtain- 
Ing copy by putting carbon — Each will 
executed by testator and attested by 
witnesses — Each one is original will. 

Two wills in identica] language were 
prepared by the process of typing in 
which the second copy was obtained by 
a carbon impression. Both these wills 
having identical language were duly ex- 
ecuted by the testator and also attested 
by the attesting witnesses in accordance 
with law. 

Held, none of them can þe said to be 
a copy of the other within the meaning 
of S. 62 and both of them must be 
treated as the original wills. Merely 
because the contents of one of such 
original wills were obtained through the ` 
use of carbon paper, the one prepared 
on the carbon impression will not þe- 
come a copy and either of them: could 
be used as primary evidence Nor the 
fact that on one of such origina] wills 
the words ‘true copy’ had been sub- 
sequently appended by the testator 
(after the same had been executed in 
acoordance with law) would turn it into 


a mere copy of the original. AIR 1937 
Mad 807 and AIR 1958 Cal 517, Dis- 
tinguished, (Paras 6, 8) 


(C) Succession Act (39 of 1925), 
Ss. 276 and 211 — Petition for probate 
— Petitioner must: seek probate in res- - 
pect of entire property 
(Court-fees Act (1870), S. 19-1 (U. P3} 


*Against order of J. P. Saxena, Ist Addl. 
Dist Judge, Allahabad. D/- 31-3-1976. 


G2/HZ/C836/82/JHS 


bequeathed. ~~ 
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Although under S. 211, the entire 
property of the testator vests in the 
executoy or administrator appointed 
under the will and, in law, he is the 
legal representative of the deceased 
person for al] purposes and he is entitl- 
ed to administer the properties in any 
manner that he desires but once he 
decides to obtain probate of the will, he 
must do so in respect of the entire pro- 
perty devised under the will, . All the 
assets have to be included in the sche- 
dule required to be filed under S, 19-I 
of the Court-fees Act (as amended in 
U. P.). The mere fact that the peti- 
tioner lays claim to one of the items of 
the property mentioned in the will, will 
not entitle petitioner toexclude such 
property from the schedule, The juris- 
disction of the Probate Court is limited 
only to the consideration of the validity 
of the will and it cannot concern itself 
with the disputed questions of title to 
the property which must be decided by 
a regular civi} court. ATR 1970 Andh 
Pra 109, Followed, 

(Paras 12, 14) 


Cases Referred: Chronological Paras 


AIR 1970 Andh Pra 109 15 
AIR 1958 Cal 517 : 1958 Cri LJ 1178 8 
AIR 1937 Mad 807 7 


R. . Mitra and A, K. Banerji, for 
Appellant: S. N. Verma, for Respondents, 


JUDGMENT :— This F, A. F. O. is 
directed against the order of the court 
below granting probate to the widow of 
the deceased testator, The respondent 
No. 1 had applied for grant of probate 
of the will of her late husband under 
Section 276 of Succession Act (herein- 
after referred to as the Act) which was 
contested by the appellant before the 
court below. Parties are admittedly 
Indian Christians and Sri P, I, Thakur 
Dass is said to have died on 2-12-62. He 
had executed a will on 18th July. 1957 
which was propounded to be the last 
will executed by him. In her applica- 
tion the widow claimed to be one of the 
beneficiaries under the will and the op- 
posite parties were the sons and daugh- 
ters of the deceased, The court below, 
on the evidence before it, came to the 
conclusion that the will in question had 
been duly executed by late Sri P., I. 
Thakur Dass in a proper state of mind 
and after fully understanding the same 
in the presence of the attesting wit- 
nesses. The court, therefore, granted 
probate of the will dated 18th July, 
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1957. Aggrieved by this order, the ap- 
pellant has come up in appeal. 

2. At the very outset Sri A. K.Banerji 
appearing for the appellant has con-' 
tended that no probate could be grant- 
ed in the present case as nobody had 
been appointed as an executor under 
the will and only Letters of Administra- 
tion could have been granted to her in 
view of S 234 of the Act. 


3. It may be recalled that there was 
a fire jn the record room of the District 
Judge, Allahabad and it has been re- 
ported that the entire record of this 
case had been burnt at that time, This 
Court therefore, directed reconstruction 
of the materia] parts of the record and 
this has since been done and the parties 
have filed their paper books containing 
the necessary pleadings, documents and 
copies of statements, etc, The respondents 
in their paper book have filed the copy 
of the petition for the grant of probate 
in para. 5 whereof the petitioner has 
claimed herself to be only a beneficiary 
under the will. In the main petition also 
there is no allegation anywhere that she 
had been appointed an executor under 
the will. On this basis it is sought to be 
argued that no probate could be granted 
to respondent No. 1, He has referred to 
Ss. 222 and 276 (1) (e) of the Suc- 
cession Act in this connection, Sec- 
tion 276 provides for the manner in 
which an application for grant of pro- 
bate or for letters of administration 
should be made. Sub-clause (e) of sub- 
sec. (1) thereof: provides that a petition 
for grant of probate must state therein 
that he/or she was an executor appoint- 
ed under the will. This provision is 
mandatory and in the absence of such 
an averment the petition was liable to 
be rejected, Section 222 of the Act also 
provides that probate of the will can be 
granted only to an executor of the will. 
Thus Ss. 222 and 276 (1) (e) read 
together lay down that probate can be 
granted only to an executor named in 
the will and the fact that the applicant 
Was such an executor must be stated in 
the application, 


4. It appears that such a defect was 
never pointed out earlier nor any such 
issue was raised in the court below. 
In this court a certified copy of the will 
has been filed by the respondent before 
me which shows that the applicant has 
been appointed as an executrix therein. 
The actual words used in Paragraph 2 
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of the will are: “till such time as my 
wife Sushila is alive as my survivor 
even if my son Ajit attains majority, 
She is the sole owner and chief execu- 
trix of every thing mentioned above...... 
without the consent of my son Ajit.” 


5. From a perusal of above para- 
raph of the will it does appear- that the 
testator had expressly appointed the 
applicant as an executor of his will. 
Apart from this along with the applica- 
tion for grant of probate an affidavit of 
valuation was filed in which it was 
stated that the applicant was an execu- 
tor under the will. It is urged by the 
appellant that these words appear to 
have been copied out from the form 
which is prescribed ynder the Court-fees 
Act and aS such it cannot be said that 
the word ‘executor’ had, in fact, been 
used by the applicant in the original 
application, As the original record has 
been destroyed in a fire I have no means 
of ascertaining whethera printed form of 
affidavit had been used by the applicant. 
No such objection had been taken in the 
trial court where it was possible to exa- 
mine this aspect. Now I do not consider 
that it would be proper for me to hold 
otherwise. I would, therefore, treat that 
such an allegation was consciously made 
in the affidavit, Since this affidavit forms 
part of the main petition it must be held 
that there was substantial compliance of 
the legal requirements of Sec. 276 (1) (e) 
of the Act. 


6 It was next urged that the origi- 
nal will haq not been placed on record 
and the document filed in the case was 
not admissible in evidence. No probate, 
therefore, could be granted in respect 
of that will. The basis of this argument 
is a Stray mention in the statement of 
the applicant herself that two wills were 
executed simultaneously and only one 
of them which is Ex. 1 on record was 
handed over to her by her late husband. 
The words ‘true copy’ had been noted 
by her husband at the time of handing 
over Ex. 1 to her and the endorsement 
was also jnitialled by him. On this basis 
it was urged that Ex. 1 was merely a 
copy of the original will and unless loss 
of the original will was proved no se- 
condary evidence of the same would be 
admissible, However, this does not ap- 
pear to be correct. The applicant does 
not claim to have been present when the 
will was executed. She only stated that 
two wills were executed. The first copy 
was given to their son Ajit and the car- 
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bon impression was handed over to her, 
At the time of handing over the deceas- 
ed had mentioned the words ‘true copy’ 
on it and put his initials also. The at- 
testing witnesses have, however, stated 
that both the wills containing identical 
matter had been executed simultaneous- 
ly by the testator and were duly 
attested by them, If the will was pre- 
pared in this manner and both of them 
were duly signed by the testator and 
also attested by witnesses of the same 
then both of them would þe originals 
and either of them could be used as 
primary evidence. The mere fact that 
on one of such original wills the words 
‘true copy’ have been subsequently ap- 
pended by the testator (after the same 
had been executed in accordance with 
law) would not turn it into a mere copy 
of the original. It wil] stil) remain to be 
the original will in view of Sec, 62 of 
the Evidence Act. 


7. Sri A. K. Banerji, however, con- 
tends that Ex. 1 cannot be accepted in 


, evidence in view of Sec 62 of the Evi- 


dence Act. According to him before 
such a document is accepted in evidence 
it ought to have been prepared by some 
uniform process and the whole of the 
document must have,been reproduced 
by the very same process. Since Ex. 1 
admittedly had the signatures of the 
testator as well as the aitesting wil- 
nesses apart from the endorsement, it 
cannot be said to have been prepared 
by uniform process in its entirety, In 
this connection he has referred to T. 
Shivshankaram v. Agali Narayana Rao 
(AIR 1937 Mad 807) where a learned 


single Judge of Madras High Court 
held :— 
“In order to bring the document 


within the meaning of Expl. 2 to S. 62, 
Evidence Act, the whole document with 
the signature must have been made by 
one uniform process, As only after the 
contents of the letter had been typed 
out B signed the document which was 
addressed to the Government and then 
initialled Ext. A. which was kept to the 
Taluk Board Office, the signature on the 
document addressed to the Government 
and the initials in Ext. A could not be 
said to have been made by one uniform 
process within the meaning of that Sec- 
tion, The document sent to the Govern- 
ment must be treated as the original as 
it constituted the communication be- 
tween the Government and B and that 
therefore, Ex. A produced by the Taluk 
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Board Office, was not admissible in evi- 
dence, being a copy of the original 
which was not admissible as being pri- 
vileged document under Sec. 124 of the 
Evidence Act, 


8. He has also relied upon Makhan 
Lal Sen Gupta y. The State (AIR 1958 
Cal 517) in which a Division Bench of 
Calcutta High Court held:— 


“a carbon copy of a search list with 
certain ink writings on it is not admissi- 
ble under Sec. 62. When a mere glance 
of the document would show that even 
apart from the ink writings the whole 
of it could not have been made by one 
uniform process, it would not satisfy 
the requirements of Sec. 62 and other 
Sections of Evidence Act.” 


However none of these decisions really 
throws any light on the question invol- 
ved here, nor any of them can be an 
authority for the proposition as con- 
tended by Sri Banerji for the simple 
reason that the will Ex. 1 is not a copy 
at all, In fact, the above two wills in 
identica] language were prepared by the 
process of typing in which the second 
copy was obtained by a carbon impres- 
sion, Both these wills having identical 
language were duly executed by the 
testator and also attested by the 
attesting witnesses in accordance with 
law. In these circumstances, none of 
them can be said to be a copy of the 
other within the meaning of Sec. 62 of 
the Evidence Act and both of them 
must be treated as the original wills. 
Merely because the contents of one of 
such original wills were obtained 
through the use of carbon paper, the 
one prepared on the carbon impression 
will not become a copy and this alone 
should not make any difference, Once 
we find that each of the two wills are 
separately executed, each one of them 
must be deemed to be the original will, 


9. Under these circumstances, the 
argument of Sri Banerji does not appear 
to be sound and has to be rejected. 


10. Besides the above, the appellant 
herself has admitted that the will dated 
18-7-1957 Ex. 1 bears the signature of 
her father. She has not seriously ques- 
tioned the due execution of the wil] nor 
does she contend that no will was ex- 
ecuted at all. All that is questioned is 
that this will had been cancelled and 
another will was executed some times 
in 1963, but this fact has not been pro- 
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ved on the record. On the evidence, 
therefore, it is clear that the will in 
question had been duly executed by the 
deceased testator while he had a proper 
disposing mind and the same had been 
executed in accordance with law. In the 
circumstances, the argument of the ap- 
pellant that the will was not legally 
admissible in evidence cannot be sus- 
tained and is hereby rejected, 


11. It was next urged that no appli- 
cation for probate can be allowed if it 
were only in respect of a part of the pro- 
perty devised under the will, The 
will, probate of which is sought, must 
be treated as one single indivisible docu- 
ment and the petitioner cannot he 
allowed to pick and choose the proper- 


‘ties and claim probate in respect of 


some and to leave the rest. There is 
force in the contention, for, if a con- 
trary view is taken, the result may be 
drastic No one will then seek probate 
in respect of the entire property be- 
queathed under the will but may choose 
the least valuable or insignificant item 
of the properties bequeathed under the 
will and leave the rest, This could not 
be the purpose of the Act, 


12. Although under Sec. 211 of the 
Succession Act, the entire property of 
the testator vests in the executor Or ad- 
ministrator appointed under the will 
and, in law, he is the legal representa-: 
tive of the deceased person for all pur- 
poses and he is entitled to administer, 
the properties in any manner that he 
desires but once he decides to obtain 
probate of the will, he must do so ini 
respect of the entire property devised: 
under the will. Obtaining of probate 
may become necessary inorderto eslab- 
lish any right in the property of the 
deceased or to establish executor’s own 
right as an executor or as a legatee un- 
der Sections 212 and 213 of the Act. We 
should also consider Section 19-1 of the 
Court-fees Act (as amended in U, P) 
which reads as follows:— 





“19-I. No order entitling the petitioner 
to the grant of probate or letters of 
administration shall be made upon an 
application for such grant until the peti- 
tioner has filed in the Court, in the form 
set forth in the third Schedule, a valua- 
tion, according to the market rates cur- 
rent on the date of the application of alı 
assets and liabilities of the deceased in 
India at the time of the latter’s death, 
and the Court is satisfied that the fee 
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mentioned in Article 14 of the First 
Schedule has been paid on such valua- 
tion, 

Explanation:— If at the time of his 
death, the deceased was a member of a 
joint Hindu family governed by Mita- 
kshara Law, such portion of the assets 
and liabilities of the family as would 
have been allotted to the deceased in a 
partition made immediately before his 
death, shall be deemed to be the assets 
and liabilities of the deceased within the 
meaning of this sub-section. 

(2) The grant of probate or letters of 
administration shall not be delayed by 
reason of any motion made by the Col- 
lector under Section 19-H, sub-sec, (4).” 

13. Article 11 of Schedule I provides 
that when the total value of the assets 
increases, the court~fee payable also in- 
creases, In Schedule III form of valua- 
tion provided for mentioning moveable 
and immoveable property of the deceas= 
ed refers to all the properties which the 
testator possessed of and the market 
value thereof will form the basis of the 
valuation of the probate, These provi- 
sions in the Court-fees Act, therefore, 
make it necessary for the grant of pro- 
bate giving of full details of the pro- 
perties with their market value as on 
the date of the application and to pay 
the court-fee thereon in accordance with 
Article 11 of Schedule I. 

14. The learned counsel for the re- 
spondents, however, urges that it is only 
the immoveable property which really 
belonged to the testator at the time of 
his death. In the will the mention about 
the fixed deposit was incorrect and the 
money lying therein belonged not to the 
testator -but to the petitioner herself, In 
view of this, he urged that it would be 
improper to require her to pay any 
court-fee or to mention this property in 
the schedule of the deceased’s property. 
This is, however, not correct, The pro- 
bate of the will has to be granted in 
respect of the entire property of the de- 
lceased which the deceased was possess- 
ed of at the time of his death. All the 
assets have to be included in the sche- 
dule required fo be filed under 
Section 19-I of the Court-fees Act, 
The mere fact that the petitioner 
lays claim to one of the items of 
ithe property mentioned in the will, will 
Jnot entitle the petitioner to exclude such 
property from the schedule It is well 
lestablished that the jurisdiction of the 
‘Probate Court is limited only to the 
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consideration of the validity of the will 
and it cannot concern itself with the dis- 
puted questions of title to the property 
which must be decided by a regular civil 
court, ` 


15. In a very well discussed case re- 
ported in Vrandavanlal Goverdhanlal 
Pitti v. Smt, Kamala Bai Goverdhanlaf. 
(AIR 1970 Andh Pra 109), a Division 
Bench of Andhra Pradesh High Court 
expressed itself thus:— 


“There is no section in the Succession 
Act dealing specifically with grants in 
respect of a portion of the estate of a 
particular item of property, It is, there- 
fore, clear that where a probate of a will 
is applied for, it must be of the entire 
estate which, under the will, vests in the 
executor, unless of course the court 
grants it subject to an exception, 

The general rule is that a probate 
should be granted in respect of the en- 
tire estate of the deceased because under 
section 211 the entire estate of the de- 
ceased vests in the executor appointed 
by the will. It is only in special cir- 
cumstances that a probate in respect of 
a portion of the property can be justi- 


fied.” 


16. In the instant case in the applica- 
tion for grant of probate schedule 
showed only residential house at Stanley. 
Road, Allahabad. but makes no mention 
of the fixed deposit amount of Rs. 40,000/- 
which was claimed as her own by the 
petitioner, This cannot be done and the 
argument of Sri Banerji to this extent 
is correct that the application for pro- 
bate was defective inasmuch as it was 
not for the entire property left by the 
deceased, Shri S; N, Verma, learned 
counsel for the respondent, however, 
made a statement that his client be per- 
mitted to correct the application and to 
pay the additional court-fee. This cannot 
be done by this Court now as the pro- 
bate has already been issued to the res- 
pondent. The court below, however, is 
directed to entertain the application of 
the petitioner-respondent for amendment 
of the schedule after she first surrenders 
probate already. granted to her and to 
grant her an opportunity of paying the 
additional court-fee, After this has been 
done, the probate may be granted afresh 
to her. The question whether the deposit 
of Rs, 40,000/- belonged to the deceased 
or not will remain open and may be got 
decided on the regular side in the civil 
court by any of the parties, 
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17. In view of the above the appeal 
fails on all substantial grounds but has 
to be allowed only on a technical 
ground, as above, and I order accord- 
ingly, The matter will now go down ‘to 
the lower court with a direction that it 
shall readmit the application at its 
original number and after the petitioner 
has surrendered the original probate 
granted to her before it the respondent 
No, 1 may apply for amendment of the 
petition and to pay requisite court-fee 

_thereon. After this has been done, the 
court may grant a fresh probate to the 
petitioner without permitting the par- 
ties to adduce any further evidence 
either oral or documentary on any other 
points in the light of my decision on the 
points raised before me in this appeal. 

18. In the circumstances, the parties 
are directed to bear their own costs in 
this Court, 

‘Order accordingly. 
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Bhagwan Das Arora, Petitioner v. 1st 
Additional District Judge, Rampur and 
others, Respondents. 
Civil Misc, Writ Petn, No, 1907 of 
_ 1980, D/- 9-4-1982, 


Provincial Small Cause Courts Act (9 | 


of 1887), S. 17 Proviso —- Application 
for setting aside ex parte decree filed 
along with security bond as directed by 
Court — Security bond is chargeable to 
duty under Stamp Aet and not under 
Court-Fees Act — Art. 6 of Sch. 2 of 
Court-Fees Act not attracted, ((i) Civil 
P. C. (1908), O. 9, R. 13; (ii) Court-fees 
Act (1870), Sch. 2, Art. 6; (iii) Stamp 
Act (1899), Art. 57), 

Where a security bond along with the 
application for setting aside ex parte de- 
_ eree was furnished in pursuance of an 

order made by a court not under the 
` Civil P, C. but under the proviso to Sec- 
tion 17 of Small Cause Courts Act, the 
Art, 6 of Sch, 2 of the Court-fees Act 
is not attracted. The security bond fur- 
nished under the proviso to S. 17 (1) is 
chargeable to duty under the Stamp 
Act. (Case law discussed), (Para 10) 

The Provincial Small Cause Courts 
‘Act is in the nature of self-contained 
Code and the applicability of the Civil 
P. C. is restricted or qualified to the 
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trial of the suits in the Courts of Small 
Causes, (Para 10) 


i In the instant case, when the applica- 
tion under O, 9, R, 13, C.P.C, was moved, 
the security bond was not duly stamped 
under the Stamp Act. Long after the 
expiry of the period of limitation, a 
fresh security bond was filed which was 
duly stamped under the Stamp Act, In 
such circumstances it was held that 
there was no compliance with the pro- 


viso to S. 17 (1). (Para 14) 
Cases Referred Chronological Paras 
` AIR 1980 SC 892: 1980 All LJ 411 10 
1978 All LJ 738: (1978) 4 All LR 541 
6, 10 
AIR 1977 All 151 "42 
AIR 1975 Andh Pra 25 12 
AIR 1972 All 8:1971 All LJ 885 11 
AIR 1961 Orissa 37 13 
AIR 1956 Cal 375 6, 7, 8 
AIR 1956 Mad 429 12 
AIR 1948 Oudh 41 13 
AIR 1945 All 282: 1945 All LJ 226 12 
AIR 1940 Bom 275 6, 8 
AIR 1936 Lah 140 12 
AIR 1936 Oudh 407 12 
AIR 1935 All 379: 1935 All LJ 414 18 
AIR 1935 All 558:1935 All LJ 489 12 
AIR 1935 Mad 380 (FB) 6 
AIR 1933 All 933: 1933 All Ly 992 12 
AIR 1931 All 189: 1931 All LJ 41 (FB) 
i 12 
AIR 1931 All 727: 1931 All LJ 1049 (FB) 
12 
AIR 1928 All 607 (2): 1929 All LJ 96 12 


AIR 1925 All 379: 23 All LJ 435 12 
AIR 1922 All 265 (1) 13 
B. D. Madhyan, for Petitioner; J. D. 
Pardhan, Anandi Pd. Srivastava and 
Standing Counsel, for Respondents, 

ORDER:— This petition under Arti- 
cle 226 of the Constitution of India 
arises out of the proceedings in a suit in 
the Court of Judge Small Causes Courts, 
Rampur, 

2. The facts, in brief, are these, A 
suit was filed by Smt. Savitri Devi, re- 
sponden,; No. 3 claiming a money decree 
against the petitioner, who was the de- 
fendant in the suit. I, was decreed ex 
parte on 6th Aug., 1977, On 8th Aug., 
1977 an application was moved by the 
petitioner for permission to give security 
before filing the application for setting 
aside the ex parte decree under O. 9, 
R. 13, C.P.C., on the said application the 
petitioner was directed to deposit in 
cash the amount admitted by him and 
to give security for the balance, There- 
after, on 31st Aug., 1977 the petitioner 
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filed an application under O, 9, Rule 13, 
C.P.C. along with a document which 
purported to give the security which 
was directed to be furnished by him by 
the court by its earlier order dated 8th 
Aug., 1977. A true copy of the said docu- 
ment is Annexure 1 to the supplemen- 
tary affidavit of the petitioner, The 
document is reproduced below:— 

‘Security Bond. 

Whereas B. D, Arora defendant in the 
abovenoted case has been directed to 
give security for the net admitted decre- 
ta] amount in court which comes to Ru- 
pees 2873.25 p, according to the defen- 
dant. 


I, Syed Tahir Ali son of Sayed Am- 
jad Ali resident of Mahu Nagar Tahsil 
Swar, District Rampur do hereby under- 
take that in the event of the suit being 
decreed, I shall be liable to pay a sum 
of Rs, 2,873.25.in Court for which I 
stand security. 

Executed this day of Aug. 
Rampur, 


1977 at 


Executant.” 


3. On 21-9-1977, the Munsarim of 
the Court reported that the security 
pond had not been given on a properly 
stamped paper. It seems that the docu- 
ment bore a court-fee stamp of Rs, 2. 
The court’s office thought that the docu- 
ment needed to be stamped under the 
Stamp Act. On the said report the court 
ordered that the correct stamp be sup- 
plied within a week. Thereafter on 5-10- 
1977 the petitioner filed a fresh security 
bond stamped under the Stamp Act. 
However, the trial court rejected the 
application under Order 9, R. 13, C.P.C. 
on the ground that there was no pro- 
perly stamped security bond on  3ist 
Aug., 1977 when the said application 
was moved, Properly stamped security 
bond according to the court was filed 
on 5-10-1977. The petitioner. felt aggriev- 
ed with the order of the trial court, a 
true copy of which is Annexure 3 to 
the petition, He accordingly filed a re- 
vision under Section 25 of the Provin- 
cial Small Cause Courts Act against the 
said order, The revision, however, was 
also dismissed by the impugned order 
dated 11-1-1980 a true copy of which is 
Annexure 4 to the petition. 

4, Feeling aggrieved, the petitioner 
has now come up in the instant petition 
and in support thereof, I have heard Sri 
B. D. Madhyan, learned counsel for the 
\petitioner and in opposition, Sri J, D. 
Pradhan, learned counsel for the re- 
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spondent No, 3 has made his submis- 
sions, 

5. Sri Madhyan contended that the 
courts below were wrong in thinking 
that the documents needed to be stamp- 
ed under the Indian Stamp Act and not 
under the Court-fees Act, Article 6 of 
Schedule II of the Court-fees Act pro: 
vides as follows : 

“Bail bond or other instrument of 

obligation given in pursuance of an 
order made by a court or Magistrate 
under any section of the Code of Crimi- 
nal Procedure, 1898 or the Code of Civil 
Procedure, 1908 and not otherwise pro- 
vided for. by this Act.” 
Learned Counsel contended that the 
aforesaid Article was attracted in the 
instant case. He placed reliance on the 
following case : 

6. Kalapati Peda Pitchamma v, Chiru- 
vella Pedamuneyya (AIR 1935 Mad 380) 


(FB), on the other hand the learned 
counsel for the aforesaid respondent 
placed reliance on the Division Bench 


pronouncement reported in Kasemali v. 
Ajoyendu Paul (AIR 1956 Cal 375) 
which in its turn relied upon Baburao 
Keshavrao v. Kalavatibai Amrutrao 
(AIR 1940 Bom 275). The learned coun- 
sel also placed reliance on Krishan Ku- 
mar v, Hakim Mohammad Umar ((1978) 
4 All LR 541): (1978 All LJ 738). 

7, In the aforesaid Madras Full Bench 


Case it was held that an order passed 
under the proviso to Section 17 
‘(1) of the Provincial Small Cause 
Courts Act is also an order pass- 
ed under Civil Procedure Code 
and the Provincial Small Cause 


Courts Act is only supplemental to the 
Civil Procedure Code, On this basis it 
was held that the security bond execut- 
ed by a surety submitted under the 
proviso to Sec. 17 (1) of the Provincial 
Small Cause Courts Act would be cov- 
ered by Art. 6, Sch, II of the Court-fees 
Act and not by Article 15 of the Stamp 
Act. This view was expressly dissented 
from in Kasemali’s case (AIR 1956 Cal 
375) (supra) where the Court observed 
as follows:— 

“With great respect to the learned 
Judges of the Madras High Court, I am 
of opinion that the view that the bond 
given in accordance with the provision 
of the Sec, 17, Provincial Small Cause 
Courts Act, is a bond given under the 
Code of Civil Procedure is not correct 
Whether the procedure laid down in -the 
Provincial Small Cause Courts Act can 
be correctly called supplemental to the 
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In B.D. M. Rao v. Co-op. Industries Estates, 
AIR 1975 Andh Pra 308, Ramachandra 
Raju, J., held (at pp. 309, 310): 

“The recording of compromise is not 
purely a formal matter; but a question of 
substance. Under Order 23, Rule 3 the Court 
has: to find out if there is any agreement be- 
tween the parties for compromise. The terms 
of settlement must be examined with care 
and caution and see that the parties under- 
stood the terms of the compromise and there 
is no fraud or misrepresentation. A Court 
making a decree by consent would be per- 
forming a judicial and not a ministerial act. 
if for any reason, the party cannot appear 
before the Court or sign in the compromise 
petition, the Court can give permission to the 
counsel to admit the compromise in Court 
on behalf of the party, by filing a separate 
vakalat (which is usually called a special 
Vakalat) from this party, specifically auth- 
orising him either to enter into compromise 
or admit compromise on his behalf in Court 
er both. Then after the Court is satisfied it 
records the compromise. That is what is 
meant by otherwise ordered by the Courts 
mentioned in Rule 19 of the Civil Rules of 
Practice.” 


In 1956 Andh LT (SN) 16 it is held: 
“In the absence of a specific provision in 
the vakalat a counsel has no implied auth- 


ority to enter into a compromise on behalf 
of his client.” 


In Durairaj v. Shanmugham, (1980) 1 Mad 
LJ 291 it is held: 

“The plaintiff filed a suit for a permanent 
injunction against the defendants restraining 
them from obstructing the plaintiff from 
ploughing the land which he had purchased. 
The trial Court found that the plaintiff was 
in possession and granted the decree as pray- 
ed for. On appeal by the defendants the 
lewer appellate Court found that the plead- 
ings and documents showed some dispute re- 
garding title to the property and in view of 
a joint endorsement made by counsel on the 
appeal grounds before the lower appellate 
Court: ‘the matter may be remanded for 
amending the plaint, to decide the question 
of title and adducing further evidence.’ re- 
manded the matter to the trial Court for 
fresh disposal. The plaintiff filed an appeal 
against the order of remand and contended 
that the consent of the counsel was without 
authority and the remand order was illegal. 

Held: The lower appellate Court has not 
noticed the amended provisions of the Civil 
Procedure Code’ about the manner in which 
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a compromise should be recorded in a pend- 
ing proceeding. There is no compliance with 
the provisions of Order 23, Rule 3 because 
the endorsement tantamounts only to a com- 
promise. The endorsement having not been 
based on a valid compromise entered into be- 
tween the parties to the proceedings, it was 
not a consent order, and therefore the order 
of remand was illegal.” 

In Jamilabai v. Shankarlal, AIR 1975 SC 
2202 (both the learned counsel placed re- 
liance) it is held (para 22): 

“A Pleader (which includes all legal practi- 

tioners as indicated in Section 2 (15), Civil 
Procedure Code) has the actual, though 
implied, authority of a pleader to act by way 
of compromising a case in which he is 
engaged even without specific consent from 
his client, subject undoubtedly to two over- 
riding considerations : (i) He must act in good 
faith and for the benefit of his client; other- 
wise the power fails; (ii) It is prudent and 
proper to consult his client and take his con- 
sent if there is time and opportunity. In any 
case, if there is any instruction to the con- 
trary or withdrawal of authority, the implicit 
power to compromise in the pleader will fall 
to the ground.” 
Sti N. V. Ranganadham, the learned counsel 
for the respondent, relied on C. S. Nayakam 
v. A. N. Menon, AIR 1968 Ker 213 wherein 
the Full Bench of the Kerala High Court 
was concerned with the construction of the 
provisions enacted under Order 3, Rule 4 of 
C. P. C., and held: 

“An advocate in India has inherent auth- 
ority to enter into a compromise on behalf 
of his client andthe compromise so entered 
into would be binding on him. The implied 
authority is an actual authority and not an 
appendage to his office or dignity added by 
the Court to the status of the advocate. The 
implied authority can however always be 
countermanded by the client. AIR 1930 PC 
158 and AIR 1935 PC 119; AIR 1959 Mad 
7 and AIR 1947 Nagi7 (FB), Rel. on. 0.3, 
R. 4, Civil P. C. does not make any difference. 
The only requisite it lays down is a written 
authority of appointment. When that is 
given it leaves counsel so appointed free to 
‘act’, and draws no distinction between various 
kinds of acting.” 

Before analysing the arguments advanced by 
both the counsel, the provisions enacted in 
Order 23, Rule 3 be set out: 

. “Order XXII, Rule 3: 

` Where it is proved to the satisfaction of 
the Court that a suit has been’ adjusted 
tly or, in part " any lawful Jakaa 
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or compromise(f) (in writing and signed by the 
parties) or where the defendant satisfied the 
plaintiff in respect of the whole or any part 
of the subject-matter of the suit, the Court 
shall order such agreement, compromise or 
satisfaction to be recorded, and shall pass a 
decree in accordance therewith(2), (so far as it 
relates to the parties to the suit, whether or 
not the subject-matter of the agreement, com- 
promise or satisfaction is the same as the 
subject-matter of the swit).” 





‘Apart from the conspectus of the case law 
cited above, it is quite manifest from the 
provisions enacted under O. 23, R. 3 and in 
particular the words added to Rule 3 by 
‘virtue of an amendment brought in by the 
Act 104 of 1976 with effect from 1-2-1977 
“in writing and signed by the parties”, . any 
lawful agreement or compromise before it is 
given effect to by the Court by way of a re- 
cording the memo must be initialled by the 
parties and thereafter decree follows. In this 
case it is not in dispute that the parties have 
not signed the compromise menio and there- 
fore the point raised herein should not detain 
long for answering as it is quite mandatory 
specially so when the said words were added 
by way of an amendment in the year 1977. 
Therefore, the compromise memo cannet be 
given effect to aud violation breach is quite 
apparent from the order made under appeal. 
Hence, it cannot be allowed to stand. 


2. In the circumstances, the impugned 
erder which is not in compliance with the 
provisions enacted under ©. 23, R. 3, C. P. C. 
ts set aside. and the case is remitted back to 
the appellate Court directing it to renumber 
the appeal and hear the case after giving due 
opportunity and notice to both the parties. 


3. The second appeal is accordingly allow- 
ed, but there shall be no order as to costs. 


4. The lower appellate Court is, however, 
directed te dispose of the appeal as expediti- 
ously as possible, preferably within two 
months from the date of receipt of this 
order, 


Appeal allowed. 
t. Ins. by Act 304 of 1976 S. 74 qw.ef. 
1-2- 1940); 


2. Subs. by S.:74 ibid. for “so far as it 
yelates to the suit (w e. f. 1-2-1977). 
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RAMACHANDRA RAO AND 
SREERAMULU, JJ. 


G, Chennaiah and .another, Petitioners; 
v, State of Andhra Pradesh and others. 
Respondents. 

W, P. Nos. 5275 of 1979 ete, batch, D/- 
31-8-1982. 

(A) Constitution of India, Art. 246, 
Sch, 7, List 2, Ent. 18 — A, P, (Andhra 
Area) Tenancy and Agriculfural Lands 
Act (21 of 1950), Section 38-E (2) pro- 
viso as amended by A. P. Act 2 of 1979) 
— State Legislature is competent to 
enact A, P. Act 2 of 1979. 


The A, P., (Andhra Area) Tenancy and 
Agricultural Lands Act (21 of 1950) as 
well as the A. P. Amendment Act 2 of 
1979 introducing Section 38-E— (2) Pro- 
viso to the main Act squarely fall within 
Entry 18 of List 2 of Sch, 7 to the Con- 
stitution. As such, the State Legislature 
is competent to enact and pass the A, P. 
Amendment Act 2 of 1979 whichis & 
legislation with reference to “land”, AIR 
71959 SC 459 Rel, on. (1978) 2 A. P. L, J. 
(HC) 36 Dist. 

(Paras 15, 18, 23, 27, 29, 30)° 

This legislation is a measure of agra- 
rian reform enacted by the State 
Legislature for achieving the objective 
of establishing a socialistic pattern of 
society in the State within the meaning 
of Arts. 38 and 39 of the Constitution, A 
legislation falling under Entry 18 of List 
2 may cover not only matters relating 
to relationship of landlord and tenant; 
but all other matters relating to rights 
in or over land transfer and alienation 
of agricultural lands and other matters 
mentioned therein. “Restoration af 
possession” of lands to a tenant or a pro- 
tected tenant or to a protected tenant to 
whom ownership stands transferred under 
S, 38-E (1) or to whom certificate has 
been issued under Section 38-E (2), falls 
within the expression “transfer of 
agricultural land” or at any rate it is a 
matter falling within the expression 
‘land’ that is to say ‘rights in or over the 
The main Act has been enacted 
not only to regulate the relationship of 
Jandholders and tenants of agricultural 
lands but also various other matters re- 
lating to transfers of land, management 
af the said land or prevention of frag- 
mentation and consolidation of holdings 
and formation of Co-operative Farms. 
The A. P, Amendment Act 2/79 also deals 
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With matters relating to agricultural land 
falling within Entry 18 of Lis, 2 of 
Schedule 7 and, therefore, it cannot at alli 
be said that the A. P. Amending Act 2/79 
is ultra vires the powers of the State 
Legislature. (Parg 16) 
(B) A. P. (Andhra Area) Tenancy 
and Agricultural Lands Act (21 of 1959), 
Section 38-E (2) proviso (as amended by 
A. P. Acy 2 of 1979) — Amended proviso, 
being purely procedural, is retrospec- 
tive — Restoration of possession of land 
to protected tenant or certificate holder 
— Tahsildar can exercise power under 
amended proviso, C. R. P, No. 6895 of 
1978, D/- 31-10-1979 (Andh. Pra.), Over- 
Tuled. (Interpretation of Statutes) 


The expression ‘has been transferred’ 
occurring in the proviso to Section 38-E 
(2) (as amended by A. P. Act 2 of 1979) 
must be construed as applying to trans- 
fers which took place both prior and 
subsequent to the coming into force of 
the amended proviso, AIR 1968 SC 1489 
Applied, (Para 36) 

Moreover the amended proviso provides 
only a remedy for the enforcement of 
an existing right of the protected tenant 
Ər a certificate holder to recover posses- 
sion of the lands and, therefore, the 
amended proviso is purely procedural in 
character and will apply to the cases of 
transfers both prior and subsequent to 
the coming into force of the amended 
proviso. It is well settled that a proced- 
ural law has retrospective effect, There- 
fore, under the amended proviso, the 
Tahsildar can exercise the power to res- 
tore possession of the land to a protected 
tenant or a certificate holder as the case 
may be, where he is out of possession of 
the land. AIR 1964 SC 1256 Foll. C, R. P. 
No, 6895 of 1978 D/- 31-10-1979 (Andh. 
Pra.) Overruled, 

(Paras 37, 38) 

(C) A. P. (Andhra Area) Tenancy 
and Agricultural Lands Act (21 of 1950), 
Section 38-E (2) Proviso (as amended by 
A. P. Act 2 of 1979) read with Section 19 
— Stage of delivery of possession by 
Tahsildar to certificate holder — Objec- 
tion as to validity of certificate —. Not 
entertainable, 

The provisions of S, 19 (1) read with 
S. 38-E (5) provide for enquiries re- 
garding the genuineness of the surren- 
der of possession of the land by a pro- 
tected tenant and also provides for a re- 
gular enquiry under S, 38-E read with 
the rules framed thereunder with re- 
gard to transfer of ownership and the 
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issue of ownership certificates to the 
protected tenants, and these enquiries 
are to be made after giving nolice to the 
landholder and all other persons in- 
terested in the land, and, therefore, 
whatever objections are available to the 
landholder or to other persons interest- 
ed in, or in possession of the land must 


be taken at the stage of the enquiries 
made under the provisions mentioned 
above. Even the plea that a prolected 


tenant, who was out of possession, 
would not be entitled to grant of a cer- 
tificate of ownership under S. 38-E 
should be raised in the proceedings 
taken under S. 38-E for transfer of 
ownership and issue of the ownership 
certificate and once the certificate has 
been issued after holding an enquiry in 
accordance with the rules, the same 
cannot be challenged in a collateral pro- 
ceeding or by way of a civil suit, as 
jurisdiction of Civil Court is barred by 
reason of the provisions of S, 99 of the 
Act, (Para 40) 
Thus at the stage of delivery of pos- 
session by Tahsildar to Certificate holder 
under the amended proviso to S. 38-E 
(2) read with the rules framed there- 
under, it is not open to the person in 
possession {0 once again raise pleas or 
objections which were already raised in 
the proceedings taken earlier culminat- 
ing in the transfer of ownership and 
issue of a ownership certificate under 
S. 38-E of the Act to a protected tenant. 
Therefore, under the amended proviso 
the Tahsildar cannot entertain and de- 
termine objections based upon sur- 
render, abandonment Or adverse posses- 
sion or objections as to the validity of 
the certificate issued under S. 38-E of 
the Act, (1978) 2 APLJ (HC) 36, Foll. 
(Paras 41, 43, 46) 
(D) A, P. (Andhra Area) Tenancy and 
Agricultural Lands Act (21 of 1959), 
S. 38-E (1) and (2) — Expression “hold- 
ing” — Does not mean as being in actual 
possession — Protected tenant out of 
possession — Even then certificate of 
ownership can be issued to hiwa, 


The words ‘held’ and ‘holding’ have 
not been defined in the Act, but the ex- 
pressions ‘basic holding’, ‘consolidation 
of holding’ and ‘family holding’ have 
been defined in the Act and in these 
expressions the word ‘holding’ cannot be 
construed as being in actual possession. 
Under S, 38-E (1), the ownership of all 
lands held by a protected tenant stand 
transferred to him on the notified date 
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and a certificate of ownership can be 
issued to such a protected tenant even if 
he was out of possession or possession 
has not been restored to him in accord- 
ance with the provisions of the explana- 


tion and a certificate issued by the com-- 


petent authority under S$. 38-E will be 
valid. ATR 1982 SC 913, Foll 
(Paras 44, 46) 


(Œ) A. P. (Andhra Area) Tenancy and 
Agricultura] Lands Act (21 of 1950), Sec- 
tion 38-E (2) Proviso read with S. 97 — 
G.O.Ms, No. 2064 Revenue (F) dtd. 7-5- 
1980 as made under S, 97 — Amended 
proviso and rules providing issue of no- 
tice and opportunity to persons in pos- 
session to make their representation — 
Tahsildar has to comply with procedure 


laid down by the Proviso to S. 38 (2) —. 


There will be no question of violation 
of principles of natural justice. 


(Para 47) 
Cases . Referred Chronological Paras 
AIR 1982 SC 913 45 


(1979) C.R.P. No. 6895 of 1978, D/- 31-10- 
1979 (Andh Pra), Jawarimal v. Venka- 
tam 38, 39 

tes A APLJ (HC) 36: (1978) 1 Andh 
LT - Ll, 23, 24, 27, 29, 

38, 42, 43, 44, 47 


D/- 7-4-1978 (Andh. Pra) 
(1977) W. P. No. 327 of 1977, D/- 12-12- 


.1977 .(Andh Pra), Narasayya _v., Tah- 
sildar : . 43 
AIR .1971 SC 57 TINE 28 
AIR 1971 SC 231 .. í 23, 25 
AIR 1870 SC 192 : : 26 
ILR (1970) Andh Pra 1151 eee - 20 
AIR 1968 SC 1489... : . ‘84 
‘AIR. 1967 Bom 158. . 32 
(991) 1 Mad LJ 458: 0967) 1 sa 87i 
23 
AIR 1964 SC 1256 . ag 37 
AIR 1961 Andh Pra 523 . as 39 
AIR 1959 SC 459 . 17, 21, 22 
Vv. Rajendra, Babu, G. Haridatha 
Reddy, R. V, Subbarao, T. Dasaratha 


Ramayya, G. Ramakrishnayya, = G. 
Dharma’ Rao, B. Subhashah Reddy, M. P. 
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RAMACHANDRA RAO, J.:— In this 
batch of writ petitions, two common 
questions arise for consideration : 

(1) Whether the proviso to S, 38-E (2) 
introduced by the Andhra Pradesh 
(Telengana Area) Tenancy and Agricul- 
tural Lands Amendment Act 2/79 is un- 
constitutional? i 

(2) Whether the said Proviso which 
came into force on 11-1-1979 has no re- 
trospective operation? 

In. order to decide the said questions, it 
is necessary to notice the facts which 
have led to the passing of the said 
Amendment Act 2/79. The Andhra Pra- 
desh (Andhra Area) Tenancy and Agri- 
cultural Lands Act 21/50 was enacted to 
amend the law relating to relations of 
landholders and tenants of agricultural 
land and the alienation of such land to 
enable landholders to prevent the ex- 
cessive sub-division of agricultural hold- 
ings, to empower Government to assume 


in certain circumstances the manage- 
ment of, agricultural lands, to provide 
for the registration of Co-operative 


Farms and to make further provision for 
matters incidental to the aforesaid pur- 
poses. The said Act came.into force on 
10th June 1950 and it extends to the 
whole of the Telengana area of the State 
of Andhra Pradesh, ; pera 

2. . Section 2, the definition section, 
defines various words and expressions 
occurring in the several provisions of 
the Act, “Tenancy” is defined in S. 2 (ù) 
as meaning the relationship of land- 
holder and tenant, “Protected” is defin- 
ed in S. 2 (r) as ‘meaning a person’ who 
is deemed to be the © protected ` tenant 
under the provisions of the Act, The 
section also contains definitions of ~ the 
words “agriculture”, “agriculturist”, 
‘land’, ‘lease’, ‘permanent ` alienation’ 
and ‘other words or expressions, which 
it may not be necessary to refer in de- 
tail for the purpose of this cage. Ss.°5 to 
33 of Chapter III contain general provj- 
sions relating. to tenants, whereas Ss, 34 
to 46 in Chapter IV ‘contain provisions’ 
relating to protected tenants, Chapter V 
contains -provisions -` relating to restric- 
tions -on transfer-of agricultural “land, 
and the other -Chapters VI, VU, VII 
and: IX deal with’ management of land,- 
prevention of- fragmentation and consoli+ 


< dation of -holdings, Co-operative ‘Farmis;- 


Constitution of Tribunals, procedure and 
powers -of~authorities under the Act: 
Chapter X provides for : offences - and 
pénalties and Chapter XI contains: mis+ 
are mainly 
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concerned with the provisions in Chap- 
ter IV relating to protected tenants. 


3. Section 34 defines ‘protected ten- 
ants’. Claims relating to protected ten- 
ancy are decided by the Tahsildar under 
3. 35 (1) and against the decision of the 
Tahsildar, a first appeal lies to the Col- 
lector and a second appeal to the Board 
of Revenue under S. 35 (2) and the de- 
aration given by the Tahsildar shall 
de conclusive that a person is a protect- 
ad tenant and his rights as such shall 
de recorded in the record of rights, and 
where there is no record of rights, in 
such village record as may be prescrib- 
ad, The validity or correctness of a ten- 
ancy certificate issued pursuant to a de- 
“sion under S. 35 cannot be questioned 
n any civil or criminal court by reason 
3f the provisions of S, 99 of the Act, 
which bars the jurisdiction of a Civil 
Xourt to settle, decide or deal with any 
juestion which is, by or under the Act, 
reġuired to be settled, decided or dealt 
ra by the authorities under the Act. 
. 36-enables the protected tenant to re- 
oer possession of the land on comply- 
ng with:the requirements of the said 
section. S. 38 confers a right on the pro- 
‘ected tenant to purchase the land- 
rolder's interest in the land held by 


aim as a protected tenant subject to the- 


provisions of sub-sec. (7) and other pro- 
visions of the said section. 


“4, While so, by Amendment Act No. 


3/54, which received the assent of the 


President on 31st Jan, 1954, a number of 
Act 


amendments wer€é made to the 
including the insertion of S, 38- E. Under 
3. 38-E, the Government may ` declare 
by notification in the Andhra Pradesh 
Gazette that ownership of all lands held 
by protected tenants which’ they are 
entitled to purchase from their land- 


holders in ‘such area under any provi- 


sion of Chapter IV shall stand transfer- 
red to, and vest in the protected tenants 
holding them, and from such date the 
protected © tenants shall be deemed to. be 
the full, owners of such lands. > 


5. | Under the proviso to the ‘said. Sec- 


tion 38-E, where -in respect of any. such. 


land any - proceeding ‘under S. 19 or 
S.. 32 or. .S. 44 is pending. on the notified 


date, the transfer of: ownership shall take, 
effect--on the -date on which such  pro-. 


ceeding is finally decided and when the 
tenant .retains possession of the land in 
accordance with the decision (in - such 
proceeding, .The-explanation te -the:: said 


S..38E (1) reads as follows:—---.~..: =. 
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Explanation:— If a protected tenant, 
on account of his being dispossessed 
otherwise than in the manner and by 
order of the Tahsildar as provided in 
S. 32, is not in possession of the land 
on the date of the notification issued 
hereunder, then for the purpose of the 
sub-section, such protected tenant. shall, 
notwithstanding any judgment, decree 
or order of any court, or the order of 
the Board of Revenue or Tribunal or 
other authority, be deemed to have been 
holding the land on the date of the noti- 
fication; and accordingly, the Tahsildar 
shall notwithstanding anything con- 
tained in the said S, 32, either suo motu 


or on the application of the protected 
tenant hold a summary enquiry, and 
direct that such land in possession of 


the landholder or any person claiming 
through or under him in that area, shall 
be taken from the possession of the 
landholder or such person, as the case 
may be, and shall be restored to the pro- 
tected tenant and the provisions of this 
section shall apply thereto in every. 
respect as if the protected tenant had 
held the land on the date of such noti- 
fication.” 


6. Under this provision, a protected 
tenant who has been otherwise than in 
the manner and by order of the Tahsil- 
dar as provided- in S, 32, is not in pos- 
session of the land. on the notified. date 
for the purpose of the sub-section, such 
be deemed to 
have been. holding the land on the noti- 
fied date. Further, the Tahsildar is em- 
powered under the said explanation 
either suo motu-.or on the application of 
such protected tenant to. hold ` a sum- 
mary enquiry and direct that the pos- 
session of such land in the possession of 
landholder or any person claiming 
through or under him shall be taken 
from the landholder or such: person, and 
restore to the protected tenant, ‘and the 
vrovisions of S, 38-E apply to such pro- 
tected tenant as.if he Had. held: the land 
oñ. the date of such notification, 

7. Sub-section- (2) of ‘S., 38-E provides 
for issue of a certificate in the prescrib- 
ed form by the Tribunal. after -holding 
an enquiry. as may be . prescribed, de- 
claring ‘the. protected: tenant to-be. the 
owner and the certificate shall be con- 
clusive „evidence of the ‘protected tenant 
having “become the owner “with effect 
from the date of the certificate as against 
the landholder -and all other persons 
having any interest therein. Sub-ss. (3) 
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and (4) provide for determination of the 
reasonable price of the landholder’s 
interest in the land in respect of which 
ownership stands transferred to the 
protected tenant under S. 38-E (1) and 
recovery of the price on default of pay- 
ment by the protected tenant, 


8. While so, two writ petitions W., P. 
Nos. 3279 and 3280/77 were filed in this 
court by the petitioners therein alleging 
that they had entered into agreements of 
sale from the landholder in the years 
1963 and 1964 on payment of the entire 
consideration, and tha; they were put 
in possession of the same, and that they 
were in possession of the lands for over 
12 years, On 20-8-1977 they received a 
notice from the Patwari stating that the 
Tahsildar had passed an order for dis- 


possessing them from the lands as the 
Revenue Divisional Officer granted a 
patta certificate under S. 38-F in re- 


spec; of the said lands in favour of the 
respondents 4 to 9 therein who claimed 
to be protected tenants. 

The said notices were challenged in 
both the writ petitions on the ground 
that the order for dispossession was 
passed by the Revenue Divisional Offi- 
cer without notice to the petitioners 
that they were in possession of the lands 
at the time the certificate under Sec- 
tion 38-E were issued to the respon- 
dents, but they were not issued any 
notice of the said proceedings, that the 
respondents protected tenants on the 
issue of the patta certificates became 
owners of the lands, and, therefore, the 
revenue authorities were no more com- 
petent to pass orders directing dispos- 
session of the petitioners under the pro- 
visions of the Act, as the question relat- 
ing to possession arose between two rival 
owners and not between a landholder 
and a protected tenant, and tha, even 
otherwise, the rights of the tenants 
stood extinguished on account of their 
being out of possession for more than 
the statutory period of 12 years prior to 
the agreements of sale in favour of the 
petitioners, and that the protected ten- 
ants had also abandoned their possession 
over the lands and they were not dis- 
possessed and, therefore, tha revenue 
authorities had no power to restore pos- 
session of the said lands to the tenants, 
and that even otherwise, the power to 
restore possession could only be exercis- 
ed before the patta certificate under 
S. 38-E was issued, but not subsequent 
to its issuance. : 
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9. The said writ petitions were con- 
tested by the respondents denying tht 
truth and validity of the agreements tr 
sell set up by the petitioners and als 
their being in possession pursuant to thi 
agreements to sell alleging that thei 
claim was based on some bogus villagi 
records and that the respondents bein: 
protected tenants, the ownership stoot 
transferred to them in respect of thi 
lands held by them on the coming int 
force of S. 38-E of the Act, and that th 
patta certificate under S. 38-Ẹ was issu 
ed as the requirement of S, 38 (7) wa 
fulfilled, and that notices to all person 
Were issued at that stage, but the peti 
tioners therein did not put forward an: 
objections with regard to the grant o 
certificate, and that the revenue record 
disclosed that the 3rd respondent alon 
was the owner and possessor and no 
the petitioners therein, and that the pos 
session of the petitioners was unauthoris 
ed and the Revenue Authorities hai 
powers to dispossess such persons it 
unauthorised occupation, and restori 
possession of the lands to the protectec 
tenants, and that the patta certificate. 
issued were final and conclusive as they 
were issued after following the proce 
dure prescribed by S, 38-E read witt 
the relevant rules. 

10. The writ petitions were 
and disposed of by Jeevan 
holding as follows:— 

fl) The provisions of S. 38-E of the 
Act are special beneficial provisions. 

(2) Proceedings for restoration of pos- 
session could be taken before or after 
the issue of the patta certificate inas- 
much as the protected tenants are con- 
ferred ownership rights from the noti- 
fied date. 

(3) The Explanation to $S. 38-F (1) 
empowers the revenue authorities ta 
take proceedings for restoration of pos- 
session of the lands before or after the 


heart 
Reddy, J 


issue of patta certificate under Sec- 
tion 38-E (2). 
(4) The petitioners did not establish 


by any record that they were in actual 
Possession “and therefore, no individual 
Notices to them was necessary. 

(5) The procedure prescribed under 
R. 4 by affixture of a provisional list 
and the notice on the village chavdi or 
at a conspicuous place in the village, 
and a communication of the said notice 
to the landholder and the protected 
tenants was valid, and that any person 
having interest in the land could ap- 
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proach the Tribunal with objections 
which the Tribunal would hear and dis- 
pose of, and if the persons were inter- 
ested in the land, an opportunity was 
available for them to raise all their 
objections, 

(8) The provisions of the Limitation 
Act were not applicable to proceedings 
before the Tribunal or to the provisions 
of the Tenancy Act and, therefore, the 
contention of the petitioners that the 
protected tenants being out of possession 
for more than 12 years their rights 
stood extinguished, was not tenable. 

(7) Section 38-E (1) of the Act em- 
powers the revenue authorities to issue 
certificates of ownership to the protect- 
ed tenants and to restore possession of 
the lands to the tenants if they were out 
of possession of the said lands, even if 
they were dispossessed otherwise than 
in accordance with the provisions of 
S. 32 of the Act, 

On those findings, the learned Judge dis~ 
missed the Writ Petitions, 


ti. Against the said judgment, ap- 
peals were preferred under Cl, 15 of 
the Letters Patent and the appeals were 
heard and disposed of by Madhava 
Reddy, J. (as he then was) and Nara- 
singa Rao J. In C. Narasaiah v. Tahsil- 
dar, Mahabubabad, (1978) 2 APLJ (HC) 
36. Before the learned Judges, the fol- 
lowing points set out in Para 9 of the 
judgment, were raised: 

(1) After issue of a certificate under 
S. 38-E of the Act, there is no jurisdic- 
tion in the Tahsildar to restore the pos- 
session, particularly so, when possession 
is found to be with a third person. 

(2) Even assuming that such a juris- 
diction is vested in the Tribunal or the 
Tahsildar, a notice was required to be 
issued to the person in possession be- 
fore an order for restoration of posses- 
sion to the protected tenant is passed. 

(3) The rights of protected tenant, 
who is out of possession for more than 
12 years stand extinguished, in view of 
S. 27 of the Limitation Act, 1963. 


(4) The proceedings for restoration of 
possession under the Explanation to 
S. 38-E of the Act can only be taken 
where a protected tenant was dispos- 
sessed, but not when he voluntarily sur- 
renders possession, 

(5) At any rate, without an order of 
eviction of the appellants, the notice 
issued by the Patwari in question is 
illegal, 
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11-A. The learned Judges held on 
each of the aforesaid points as follows: 

(1) Once an ownership certificate is 
issued, the protected tenant himself be- 
comes tbe owner and the question of 
restoration of possession to such owner 
is no more within the province of the 
Tahsildar, be that proceeding against a 
trespasser or against a rival claimant. 

(2) Any order passed by the Tahsildar 
restoring the possession without notice to 
the person in possession of the land is 
invalid, illegal and violative of the 
principles of natural justice, 

(3) The provisions of Section 27 of the 
Limitation Act with regard to the ex- 
tinguishmen, of the right of tenancy are 
held applicable to a tenant, who is out 
of possession for the statutory period 
and the right of such a tenant to bring a 
suit would be barred and he cannot be 
restored to possession either on his ap- 
plication or otherwise by the authorities 
under the Tenancy Act. 

(4) The proceedings for restoration of 
possession under the Explanation to Sec- 
tion 38-E of the Act could only be taken 
in favour of a protected tanant who was 
dispossessed in contravention of S. 32 
of the Act and not in favour of one who 
had surrendered or abandoned posses- 
sion, and that the question whether a 
protected tenant was dispossessed or he 
had surrendered or abandoned is a ques- 
tion of fact. 

(5) The order of the Tahsildar restor- 
ing possession without notice to the per- 
son in possession being invalid, illegal 
and violative of the principles of natural 
justice, the notice issued by the Patwari 
in pursuance of the order of the Tahsil- 
dar for dispossession of the appellant 
was equally liable to be quashed on the 
same grounds, 

12. Subsequent to the aforesaid deci- 
sion rendered on 7-4-1978, the 
Governor of Andhra Pradesh promulga- 
ted the Ordinance No. 2/79 on 11-1-1979 
for amending the Andhra Pradesh 
(Telangana Area) Tenancy and Agricul- 
tural Lands Act, 1950 and the Andhra 
Pradesh (Andhra Area) Tenancy Act, 
1956. The said Ordinance has since been 


‘replaced by the Andhra Pradesh Tenancy 


Laws (Amendment) Act, Ne, 2/79. Sec- 
tion 1 (2) of the Act says that the said 
Act shall be deemed to have come into 
force on llth January, 1979. The pro- 
viso to Sec. 38-E (2) has been replaced 
by following Proviso:— 

“Provided. that where the land, the 
ownership of which has been transfer- 
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red to the protected tenant under sub- 
section (1), is in the occupation of a per- 
son other than .the protected tenant or 
holder of the certificate issued under 
that sub-section, it shall be lawful for 
the Tahsildar to restore the possession 
of the said land to the protected tenant 
or holder of the certificate, after giving 
notice of eviction to the occupant there- 
of, in the prescribed manner.” 


124. After sub-section (4) of Seo- 
tion 38-E. the following sub-section has 
been inserted:— 

(5) Notwithstanding anything con- 
tained in this section or Sec. 19, the Col- 
lector may, suo motu at any time, hold 
an enquiry with a view to ascertain the 
genuineness of the surrender of the right 
made by the protected tenant under 
Clause (a) of sub-section (1) of S. 19, 
for the purpose of effecting the transfer 
of ownership under this Section, and 
pass such order in relation thereto as he 
may think fit; 

Provided that ne order adversely 
affecting any person shall be passed 
under this sub-section unless such per- 
sen has had an opportunity of making 
his representation thereto.” 

12B. In Section 93, for the expression 
“and the provisions of the Limitation Act, 
1908, shall apply for the purposes of the 
computation of the said period,” the 
following has been substituted: 

- “and the provisions of section 5 and 
Sections 12 to 24 of the Limitation Act, 
1963, shall apply for the purposes of ex- 


tension and computation of the said 
period.” . ‘ 
13. Now under the proviso to sub- 


section (2) of Section 38-E introduced by 


the amendment Act 2/79 a procedure 
has been prescribed for restoration of 
possession of lands to the protected 


tenant or holder of the ownership certi- 
ficate under Section 38-E. Under this 
proviso, where the land, the ownership 
of which has been transferred to a pro- 
tected tenant under sub-section (1), is in 
occupation of a person other than the 
protected tenant or holder of the certi- 
ficate issued under sub-sec. (2), the Tah- 
sildar is empowered to restore posses- 
sion of the said land to the protected 
tenant or the holder of the certificate, 
after . giving notice of eviction to the 
occupant thereof .in the prescribed 
manner, . : : 
“14. In G, O, Ms. No! 2064 Revenue (F) 
dated 7-5-1989 ‘Rules have been framed 


G. Chennaiah v. State 


A. LR. 


by the Government in exercise of the 
powers conferred by Section 97 read 
with Section 38-E prescribing the 
manner for restoration of possession to 
the protected tenant or the certificate 
holder. Rule t empowers the Tahsildar 
to restore possession of the land to a 
protected tenant or holder of the certi- 
ficate after giving notice of eviction to the 
occupant thereof in the form appended 
to the Rules, giving 15 days time. Under 
R. 2, the Tahsildar has to examine any 
valid and acceptable objections offered 
and pass suitable order of eviction after 


recording the reasons therefor, Under 
Rule 3, if no representation is made 
within the given time of 15 days, the 


Tahsildar shall forthwith proceed with 
the eviction of occupant upon whom 
notice has been served and restore 
possession of the land to the protected 
tenant or the holder of the certificate as 
the case may be, 


15. The first contention -argued on 
behalf of the petitioners is that the 
Andhra Pradesh (Telangana Area) 
Tenancy and Agricultural Lands Act, 
1950 was enacted mainly to amend the 
law relating to regulation of relations of 
landholders and tenants of agricultural 
land, and not with regard to matters 
relating to transfer, possession or restora- 
tion of possession of lands as between 
owners of the lands and once the owner- 
ship has been transferred to protected 
tenants and/or certificates issued to 
them under Section 38-E (1) or (2) of 
the Act, the protected tenants cease to 
be tenants, and the jural relationship of 
landholder and tenant ceases and re- 
storation of possession of lands to pro- 
tected tenants or certificate holders from 
the erstwhile landholder or a third 
person in occupation of the lands would 
not fall within the scope of a legislation 
relating to landlord and tenant and, 
therefore, the proviso introduced to Sec- 
tion 38-E (2) by amendment Act 2/79 is 
ultra vires the powers of State Legisla- 
ture, we do not find any merit in this 
contention. The legislative competence 
of the State Legislature to pass the im- 
pugned amendment Act is beyond doubt. 
The main Act as well as the amendment 
Act squarely fall within Entry 18 of 
List II of the Seventh Sch, to the Con- 
stitution, which reads as follows:— 

“Land, that is to say, rights in or over 
land, land tenures including the relation 
of landlord and tenan; and the collection : 
of rents;. transfer ang- alienation of 
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agricultural land; land improvement and 
agricultural loans; colonization.” 


16. This legislation is a measure of 
agrarian reform enacted by the State 
Legislature for achieving the. objective 
of establishing a socialistic pattern of 
society in the State within the meaning 
of Articles 38 and 39 of the Constitution. 
A legislation falling under Entry 18 of 
List II may cover not only matters rela- 
ting to relationship of landlord and 
tenant; but all other matters relating to 
rights in or over land, transfer and 
alienation of agricultural lands and other 
matters mentioned therein. ‘Restoration 
of possession” of lands to a tenant or a 
protected tenant or to a protected tenant 
to whom ownership stands transferred 
under Section 38-E (1) or to whom cer- 
tificate has been issued under S. 38-E (2), 
falls within the expression “transfer 
of agricultural land” or at any rate it is 
amatter falling within the expression 
‘land’? that is: to say ‘rights in or over 
the land’. It is well established that the 
various entries in the three lists in the 
Seventh Schedule of the Constitution are 
not ‘powers’ of legislation but ‘fields’ of 
legislation and the said entries are mere 
legislative heads and are of enabling 
character, the power to legislate being 
conferred by Article 246 and other Arti- 
cles of the Constitution. It is equally 
well established ‘that the language of the 
entries should be given widest scope 
and each general head of legislation 
would extend to all ancillary and sub- 
sidiary matters which can reasonably be 
comprehended in it, We have earlier re- 
ferred broadly to the general scheme and 
lihe several provisions of the Act and 
mentioned that the main Act has been 
enacted not only to regulate the relation- 
ship of landholders and tenants of agri- 
cultural lands, but also various other 
matters relating to - transfers of land, 
management of the said land or preven- 
tion of fragmentation and consolidation 
of holdings and formation of co-opera- 
tive farms. The amedment Act 2/79 
also deals with matters relating to agri- 
cultural land falling within Entry 18 
of List II of the Seventh Schedule and, 
therefore, there is absolutely no merit 
din the submission of. the learned counsel 
for the petitioners that the A. P. Amend- 
ing Act 2/79 is ultra vires the powers of 
the State Legislature, 


17. Further, the decision of the Sup- 
reme Court in Sri Ram Ram Narain v. 
State: of Bombay,. AIR 1959 SC 459 isa 
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complete answer to this contention. In 
that case, the constitutional validity of 
the Bombay Tenancy and Agricultural 
Lands (Amendment) Act, 1956 for 
amending the Bombay Tenancy and 
Agricultural Lands Act, 1948 was chal- 
lenged, His Lordship N, H, Bhagwati, J. 
speaking for the Court held that the 
object of the 1948 Act -was to bring 
about such distribution of the owner- 
ship and control of agricultural lands 
as best to subserve the common good, 
and that that object was sought to be 
achieved by fixing ceiling areas of 
lands which could be held by a person, 
equitable distribution of lands between 
landholders and tenants, transfer of lands 
by way of compulsory purchase by ten- 
ants in -possession of the lands, disposal 
of balance of the lands after purchase 
by tenants, prevention of concentration 
of agricultural lands in the hands of 
landholders, bringing the tiller or the 


cultivator into direct contact with the 
State, his Lordship further observed 
that: 


“The enactment thus affected the re- 
lation between landlord and tenant, 
provided for the transfer and alienation 
of agricultural lands, aimed at land im- 
provement and was’ broadly stated a 
legislation in regard to the rights in or 
over land: categories specifically refer- 
red to in Entry 18 in List I of the 
Seventh Schedule to the Constitution,” 
His Lordship further held that the heads 
of legislation should not be construed in 
a narrow and pedantic sense but it 
should be given a large and liberal in- 
terpretation, and that applying the said 
principle of construction, it was clear 
that the Act impugned there was cover- 
ed by Entry 18 in List II, and was a 
legislation with reference to ‘land’ and 
accordingly negatived the plea of want 
of legislative competence of the State 
legislature,” 

18. The aforesaid ruling of the Sup- 
reme Court directly applies to the im- 
pugned amendment Act 2/79 which is 
also a legislation with reference to 
‘Land’ falling in Entry 18 of List II of 
the Seventh Schedule to the Constitution 
and the said Act is, therefore, within the 
‘competence of State Legislature, 

19. The validity of S. 38-E was chal- 
lenged in Inamdars of Sulhnagar `v. 


Govt, of Andhra Pradesh, AIR 1961 Andh 


Pra 523 on the ground that the Presi- 
dential assent, -was not obtained as re- 
quired by-Art. 31° (3) -of the Constitution, 
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and the same was upheld by a Bench 
of this Court. Thereafter, the Andhra 
Pradesh (Telengana Area) Tenancy and 
Agricultural Land (Validation) Act, 1961 
was enacted after obtaining the assent af 
the Presiden; retrospectively validating 
all the Acts mentioned therem. The 
said Validation Act of 1961 has been in- 
eluded in the Ninth Schedule to the 
Constitution. s 


20. The vires of S, 38-E was agam 
challenged in this court in M, Shoukat 
Khan v. State, ILR (1970) Andh Pra 
1151 where the learned Judges Jagan- 
mohan Reddy, C. J. and Sambasiva Rao, 
J (as he then was) observed that: 


“A spate of legislation was wnder- 
taken in respect of land reforms and the 
relationship between landlord and ten- 
ant im order to ameliorate the condition 
of the mass of people who lived, labour- 
ed, toiled and tilled the land from the 
status of serfdom, and unprotected ten- 
ancy, to the conferment on them of an 
interest in that land with the ultimate 
objec; of making them owners of the 
land. Land belongs to the people who 
till the Jand had become the policy of 
the State.” 


21. The learned Judges then referred 
to the observations of the Supreme 
Court in Sri Ram Ram Narain v. State 
of Bombay (ATR 1959 SC 458) (supra) 
and observed as follows: 


“In furtheranee of this policy, the erst- 
while Hyderabad State also has passed 
a similar legislation which followed up 
the previous legislation that governed 
the relationship of landlord and tenant 
but in a more comprehensive way to 
keep in tune with the changed policy of 
the State in respect of agricultural hold- 
ings.” 

22. The learned Judges then repelled 
the contention urged on behalf of the 
petitioners therein that S. 38-E infring- 
ed the fundamental rights, and that it 
was also beyond challenge by reason of 
the provisions of Art, 31-B of the Con- 
stitution as the Walidation Act has been 
included in the Ninth Schedule. The Di- 
vision Bench, however, struck down Sec- 
tion 38-E and the Rules made there- 
under on another ground, viz., that Sec- 
tion 38-E as it stood then suffered from 


several infirmities pointed out by them 
and was vague and unworkable, parti- 
cularly having regard to the facy that 


it was being given effect to 15 years after 
it was enacted. Bu, the point to be 
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noticed for the purpose of this case is, 
that the provisions of S. 38-E as amend- 
ed, were construed as provisions relating 
to agrarian reform falling within the 
legislative competence of the State as 
held by the Supreme Court in Sri Ram 
Ram Narain v, State of Bombay, supra, 
and it was also not open to challenge as 
affecting the fundamental rights in Part 
IE of the Constitution having regard to 
the provisions of Art. 31-B and inclusion 
of validating Act in the Ninth Schedule, 
k may be incidentally mentioned that 
the main Act, the Hyderabad Tenancy 
and Agricultural Lands Acy XXI of 1950 
has been included in the Ninth Schedule 
as Item 36 in the year 1964, 


23. Sri Subhashan Reddy contended 
that the proviso to S, 38-E (2) introduc- 
ed by the Andhra Pradesh Amendment 
Act 2/79 seeks to overrule the judicial 
pronouncement of this court in ©. Nara- 
saiah v, Tahsildar Mahabubabad, (1978 
(2) APLJ (HC) 36) supra, and that the 
Legislature has no power to make such 
a provision. In support of this conten- 
tion he relies upon a decision of the 
Supreme Court in State of Tamil Nadu 


v. Rayappa, AIR 1971 SC 231, In that 
case, the Entertainment Tax Officer, 
after making a surprise inspection of a 
theatre and finding that unauthorised 


tickets with forged seals were being sold, 
and after giving notice to the assessee, 
levied entertainment tax and surcharge 
om the price of the tickets which has 
escaped assessment. The assessment was 
challenged by way of a writ petition 
under Art, 226 of the Constitution, The 
Madras High Court held in Sundararaja 
Naidu v. Entertainment Tax Officer, judg- 
ment in W, P. No, 513 of 1963* (Mad) 
that the assessing authority under the 
Madras Entertainments Tax Act, 1939, 
had no power to reassess the receipts 
that had escaped assessment. By S, 7 
mtroduced by the Amendmem Act XX 
of 1966, the State Legislature enacted 
among other provisions S, 7 for valida- 
tion af assessment and collection of 
taxes. The reassessments in the case be- 
fore the High Court were made prior to 
the coming imte ferce of the Amendment 
Act, 1966. 


Hi was contended that those reassess- 
ments were validly protected by S, 7 of 
fhe Amendment Act, The High Court of 
Madras allowed the writ petition and 
quashed the assessment on the ground 


*Reported in (1967) 1 Mad LJ 452. 
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that the power to reassess under S, 7 (B) 
introduced by the Amendment Act was 
incomplete and was not exercisable in 
the absence-of a prescription as to limi- 
tation contemplated by the Section, and 
hence, S. 7 of the Validation Act failed 
to validate the assessments in question. 
The Government of Tamil Nadu went 
up in appeal to the Supreme Court on a 
special leave, Their Lordships of 
Supreme Cour; did not go into the 
ground on which the reassessments were 
quashed by the Madras High Court as 
their Lordships were of the opinion that 
S. 7 of the Amendment Act was invalid 
in so far as it attempted to validate in- 
valid assessments withou, removing the 
basis of its invalidity. But, that case has 
no application to the facts of the pre- 
sent case. In C, Narasaiah v, Tahsildar 
Mahabubabad (1978 (2) APLJ (HC) 36) 
supra, it was observed by the learned 
Judges that once there was transfer te 
the protected tenan; or a certificate was 
issued to him under S. 38-E, the owner- 
Ship vests in him, and that: 


“Having regard to the language of the 

Explanation to S. 38-E (1), there cannot 
be any doubt that the possession to a 
protected tenant out of possession could 
be restored only before a certificate of 
ownership is issued to him. If the inten- 
tion of the legislature was that the res- 
toration of possession was to be in 
favour of a person to whom a certificate 
was already issued, nothing prevented 
it from making such a provision in that 
regard, It could -have said tha; the res- 
toration of possession could be in favour 
of the holder of the ownership certificate 
issued under sub-sec, (2) of S. 38-E of 
the Act. It is altogether a different 
matter whether the legislature could it- 
self confer a power on the Tahsilday to 
decide questions of possession between 
an owner so declared and a trespasser 
which obviously is not the scope and the 
object of the Tenancy Act,” 
So far as the power of the Legislature 
to enact the Amendment Act is concem- 
ed, we have already held that the legis- 
lation is with respect to ‘Land’ falling 
in Entry 18 of List II of the Seventh 
Schedule to the Constitution and, there- 
fore, the Legislature is competent to 
enact the Amendment Act 2/79. 


A, In order to fill up the lacuna men- 
tioned in Narasaiah’s.case (supra) with 
regard to the absence of a provision for 
restoration of possession of lands te a 
protected tenant te whem ownership 
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was transferred under Section 38-E 
the State Legislature enacted by Amend- 
ment Act 2/79 the proviso to sub-section 
(2) of S. 38-E of the Act. Thus, the pro- 
viso does not seek to or have the effect 
ef overruling the decision in Narasaiah’s 
case supra, but only makes a provision 
for restoration of possession of land to 
a protected tenant or a holder of the 
ownership certificate, where the land is 
in the occupation of a person other 
than the protected tenant or the holder 
of the certificate, 


25, In the same case, State of Tamil 
Nadu v. Rayappa (AIR 1977 SC 231) 
(supra) it was observed in para 6 as 
follows :— 

“The legislatures under our Constitu- 
tion have within the prescribed limits, 
powers to make laws prospectively as 
well as retrospectively. By exercise of 
those powers the legislature can remove 
the basis of a decision rendered by a 
competent court thereby rendering that 
decision ineffective.” 


26. In Shri P. C. Mills v. Broach 
Municipality, AIR 1970 SC 192 it was 
observed that ‘validation of a tax’ de- 
clared illegally by a court :— 

“may ‘be dene only if the grounds of 
illegality or invalidity are capable of 
being removed and are in fact removed 
and the tax thus made legal. Sometimes 
this is done by providing for jurisdiction 
where jurisdiction had not been pro- 
perly invested before, Sometimes this 
is done by reenacting retrosepctively a 
valid and legal taxing provision and then 
by fiction making the tax already collec- 
ted to stand under the reenacted law.” 

27. It was observed in Narasaiah’s case 
(1978 (2) APLJ (HC) 36) (supra) that 
there was no provision in the Act con- 
ferring jurisdiction on the Tahsildar to 
restore possession of land te a protected 
tenan; te whom ownership has been 
transferred or certificate has been issued 
under S, 38-E and in order to provide 
for such a machinery the State Legisla- 
ture intervened and enacted the proviso 
by the Amendment Act 2/79 conferring 
such a jurisdiction on the Tahsildar. 
Therefore, the proviso introduced by the 
Amendment Act is well within the 
competence of State Legislature, being 


a legislation falling under Entry 18 of 
List I of the Seventh Schedule to the 
Constitution, 


` 28. In Janapada Sabha v. C. P. Syndi- 
cate Ltd., AIR 1971 SC 57, their Lord- 
ships held as follows (Para 10):—~ 
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“Ig is open to the Legislature within 
certain limits to amend the provisions 
of an Aci retrospectively and to declare 
what the law shall be deemed to have 
been, but it is not open to the Legisla- 
ture to say that Judgment of a Court 
properly constituted and rendered in 
exercise of its powers in a matter 
brought before it shall be deemed to be 
ineffective and the interpretation of the 
law shall be otherwise than as declared 
by the Court.” 

29. In the instant case, as already 
held by us, the Amendment Act does not 
seek to overrule the judgment in Nara- 
saiah’s case (1978 (2) APLJ (HC) 36) 
(supra), but the amendment has been 
made with a view to make a provision 
conferring jurisdiction on the Tahsildar, 
which the Bench in Narasaiah’s case 
(supra) held was absent, in the un- 
amended provisions of S., 38-E, 

30. For all the foregoing reasons, we 
are unable to hold that the proviso in- 
troduced by the Amending Act 2/79 .to 
S, 38-E (2) of the Andhra Pradesh (Te- 
lengana Area) Tenancy and Agricultural 
Lands. Act, 1950 is ultra vires the powers 
of the State Legislature. 

31. The second contention urged-° on 
behalf of the - petitioners is, that by 
virtue of the provisions 
of S. 1 of the Amendment Act, the 
Amendment Act shall be: deemed. to 
have come into. force on llth Jan, 1979 
and, therefore, it has no .retrospective 


operation and the proviso to S. 38-E (2) 


introduced by the Amendmen; Act does 
not empower. the Tahsildar to restore 
possession of lands to protected’ tenants, 
where ‘transfer: of ownership under Sec- 
tion 38-E (1) or : issue of certificates 
under S. 38-E (2) took place prior to 
11-1-1979. The. submission on -behalf. of 


the petitioners is, that the expression in’ 
the :proviso Where the land, the owner-- 


ship of which has -been transferred to 
the protected tenant under. sub-sec,. (1)”’ 
shows that. the proviso. is -prospective in 
operation and applies 
ownership has been 
quent to-the coming into forte’: 
said proviso. 

32. Sri Subhashan Reddy, the fènt- 
ed counsel has -invited our attention to 
a Full Bench decision --of the . Bombay 
High Court in. Saraswati Bai v, Bhiksha- 
chand, AIR. 1967 Bom: 158, where - the 


-transferred subse- 


learned. Judges. construing the provisions. - 
of Ss, 52 and-132 ofthe ‘Bombay: ~Ten-- 
- (Vidarbha ` 


ancy and’ Agricultural Lands. - 
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to. cases -where ~ 


of . the- 
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Region and Kutch Area) Act, held tha! 
on a reading of the sub-sections toge- 
ther. it appeared that the draftsmen had 
used: the three expressions ‘has taken 


possession’, ‘has recovered’ and ‘has fail- 
ed in the sense ‘takes posses- 
sion’ ‘recovers’ and ‘fails’, But, 


that construction was arrived at by the 
learned Judges on a consideration of the 
relevant provisions of the said Act. The 
said ruling does not, therefore, render 
much assistance in deciding the ques- 
tion that falls for consideration here. 
The question has to be determined pri- 
marily with reference to the scheme 
and object of the Act and the language 
employed by the Amendment Act, 


33. In principles of Statutory Inter- 
pretation by G. P. Singh, 2nd Edition, it 
was observed at page 287 as follows:— 


‘In deciding the question of: applica- 
bility of a particular statute to past 
events, the language used is no doubt 


the most important factor to be taken 
into account, but it cannot be stated as 
an inflexible rule that use of _ present 
tense or present perfect tense is decisive 
of the matter tha; the statute does 
not draw upon past events for its opera- 
tion, Thus, the words “as debtor com- 
mits an act of bankruptcy” were held to 
apply to acts bankruptey committed 
before the operation of the Act. As has: 


been noticed before, the words if a 
person has been’ convicted” were con- 
strued to include anterior convictions. 
The words ‘has made’, ‘has ceased’, 


‘has failed’ and ‘has become’ may denote 
events happening’ before or after coming 
into force of the statute and all that is’ 
necessary is that the “event must have 
taken place at the time when action on 
that account is taken under the statute, 
The words ‘dying intestate’ were inter- ` 
prétéd bythe Judicial Committee not as 
connoting the future tense but as a mere 
description of the status of the deceased 
person without any reference to the time 
of his death, So the words, “held ‘on™ 
lease”, may he | only ` descriptive land’ 
and may apply to` lands held on lease" 
prior to or after the’ coming into ‘force of | 
the Act. And the words “when a person ` 
dies”, may include: a’ persón’ who’ died’ 
prior to the coming into’ force of ‘the Act. 

‘The real issue-in @ach case is as” to` 


- the dominant intention of the legislature 


to be gathered from the language used, 
the object. indicated; the nature :of . rights. 
affected; and the- circumstances under 
which the statute -is passed”: =. 6 7 coe 
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34, Sri Subba Reddy has invited our 
attention to a decision in T. K.. Laksh- 
mana v. State of. Madras, AIR 1968 SC 
1489, where the provisions of Ss, 44-B 
(2) (a). of the Madras Hindu Religious 
Endowments Act fell for construction. 
S. 44-B (2) (a) conferred a power on the 
Collector to resume to the whole or any 
part of any inam granted for the sup- 
port or maintenance of a Math or temple 
or for the purpose of charity or service 
connected therewith, on one. or more of 
the following grounds:— 


(i) that the holder of such inam or part 


has made an` exchange, gift, sale or 
mortgage of the same or any portion 
thereof or has granted a lease of the’ 


same or any portion thereof for term 
exceeding five years, or 

(ii) that the holder of such inam or 
part has failed to perform or make the 
necessary arrangements for performing, 
in accordance with the custom or usage 
of such math or temple, the charity or 
service for performing which the inam 
had been made, confirmed or recog- 
nised by the British Government, or any 
part of the said charity or service, as 
the case may be, or 


(iii) that the math or. temple has ceas- 


ed to exist or the charity or-service in 
question has if any way Decors impos- 
sible of. performance,” 


35. His Lordship Bachawat, J. speak- 
ing for the Court held as ‘follows (at 

p. 1494): — 

“The words ‘has made’ in sub-sec, (2) 
(a) (i) take in all alienations past and 
future and not only 
er alienations made . after the 


came into force. If there.. has been any 


alienation at any time. the. first ground. 


-exists. and- the inam may be- resumed 
under S. 44-B.. The words ‘has failed’ 
in sub-sec, (2) (a) (ii) and the words 
thas ceased’ and ‘has become’ in 
sec. (2) (a) Gii) 
sumption . of the inam if the. other 
grounds, exist though they.. may have 


arisen earlier.. Section 44-B (2) is in. its. 


as it auth- 
after- it 


direct: operation. prospective : 
orises only future resumption. 


came into force. It is not properly. call--. 


ed retrospective because, a part of the 
requisites for its action is drawn - from 
a ‘time antecedent to its, passing.” 

- 36,- 
in the aforesaid ruling -the> expression 
thas., þeen transferred’ occurring in-the 


amended proviso -musț-be. construed . aś 


G. Chennaiah v. State 


future alienations - 
section , 


sub- 
similarly - authorise. re-. . 


‘Applying. the principle- -Haid down: 
. Narasaiah’s case 
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applying to -transfers which took place 
both prior and subsequent to the com- 
ing into force of the amended proviso. 


37, Moreover, the amended proviso 
provides only a remedy for the enforce- 
mept of an existing right of the pro- 
tected tenan+ or a certificate holder to 
recover possession of the lands and, 
therefore, the amended proviso is pure- 
ly procedural in character and will ap- 
ply to the cases of transfers both prior 
and suhsequent to the coming into force: 
of the amended proviso. It is well settl-! 
ed-that a procedural law has retrospec- 
tive effect, vide Abdul Karim v. Dy. 
Custodian-General, AIR 1964 SC 1256 
Therefore, we have no hesitation in 
coming to the conclusion that under the 
amended proviso, the Tahsildar can ex- 
ercise the power to restore possession 
of the land to a protected tenant or 3 
certificate holder as the case may be 
where he is out of -possession of the 
land, ‘ 

38. Our attention has been invited to 
an unreported decision of Muktadar, J. 
in Jawarjmal v. Venkatam, Judgment! 
in C. R. P, No. 6895 of 1978 and Batch 
dated 31-10-1979, where it was contend- 
ed that-by virtue of the. proviso to sub- 
sec; (2) of Sec. 38-E introduced by the 
Amendment ‘Act 2/79, the’ Tahsildar has 
been - empowered to deliver possession, 
to.. a protected - tenant, to whom .the 
ownership stood transferred: or the certi- ~ 
ficate was granted under S. 38-E -prior 
to-the coming..into force of the .amend- 


ed: proviso. The. learned Judge repelled . 
the said Conen uon with the following 
observations. ' 


“tis: to. be noted that this contention. 


would- have been acceptable had the. 
Legislature given retrospective effect, 
but . unfortunately -for the. respondents 


the- amendment is prospective and it has 
come. into existence on.the 11th: Jan. 
1979. - Therefore, it: cannot be said that. 
the respondents can take advantage. of: 
this -amendment which: has not Been! 
given. retrospective “effect, ” 

But, -no -reasons have ‘been given: tor 
coming- -to;the conclusion that the pro- 
viso introduced by the Amendment. Act; 
has. no retrospective effect. As already 


: held by. us, the proviso . has. been . intro- 


duced..by the -Amendment Act’ with 
a view to fill-up the lacuna’ in the Act 
as pointed out. by the Division Bench in 
- (supra); and: that- the 
amendment- is ¿only -preeedural: in’ char- 
acter, and .that under. the. proviso intro- 
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duced by the Amending Act 2/79, the 
Tahsildar is empowered to deliver pos- 
session of the lands to a protected 
tenant or a holder of a certificate under 
S, 38-E even though the proceedings for 
transfer of ownership had taken place 
prior to the coming into force of the 
amended proviso, 


39. With respect, for the reasons al- 
ready given, we are unable to agree 
with the view taken by Muktadar, J. 
in Jawarimal’s case (supra) that the 
amended proviso does not apply to 
eases of transfer of ownership or issue 
of certificates under S. 38-E which had 
taken place prior to the coming into 
force of the said proviso, 


40. It is contended by the learned 
counsel for the petitioners that even as- 
suming that the proviso empowers the 
Tahsildar to restore possession of lands 
where the protected tenant or holder of 
certificate is out of possession, still the 
Tahsildar has to hold a fresh enquiry as 
required by the proviso read with the 
rules made thereunder in G, O. Ms. No. 
2054 Revenue (F) dated 7-5-1980 with 
regard to the pleas raised by the per- 
sons in possession of the land namely 
that the protected tenant had abandon- 
ed or surrendered his rights, and that 
the persons in possession had acquired 
rights by prescription or adverse pos- 
sesion. But, we do not think there is 
any merit in this submission, It has to 
be remembered that the provisions of 
S. 19 (1) read with S. 38-E (5) provide 
for enquiries regarding the genuineness 
of the surrender of possession of the 
land by a protected tenant and also 
provides for a regular enquiry under 
S. 38-E read with the rules framed 
thereunder with regard to transfer of 
ownership and the issue of ownership 
certificates to the protected tenants, and 
these enquiries are to be made after 
giving notice to the landholder and all 
other persons interested in the land, 
and, therefore whatever objections are 
available to the landholder or to other 
persons interested in, or in possession 
of the land must be taken at the stage 
of the enquiries made under the provi- 
sions mentioned above. 

It is well established that once a cer- 
tificate under Sec, 38-E (2) has been 
issued after holding an enquiry in ac- 
cordance with the rules, it became con- 
clusive as between the certificates 
holder and the landholders or other 
persons whe were in possession of, or 
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otherwise, interested in the land in re- 
spect of which ownership has been 
transferred to the protected tenant or a 
ownership certificate hag been issued 
under S. 38-E, Further, even the plea 
that a protected tenant, who was out of 
possession, would not be entitled to 
grant of a certificate of ownership under 
S. 38-E should be raised in the proceed- 
ings taken under S. 38-E for transfer of 
ownership and issue of the ownership 
certificate and once the certificate has 
been issued after holding an enquiry in 
accordance with the rules, the same 
cannot be challenged in a collateral 
proceeding or by way of a civil suit, as 
jurisdiction of Civil Court is barred by 
rte of the provisions of S. 99 of the 
ct. 


4i. Thus at the stage of delivery of 
possession under the amended proviso 
to Sec, 38-E (2) read with the rules 
framed thereunder, it is not open to the 
person in possession to once again raise 
pleas or objections which were already 
raised in the proceedings taken earlier 
culminating in the transfer of owner- 
ship and issue of a ownership certificate 
under S. 38-E of the Act to a protect- 
ed tenant. If this argument of the learn- 
ed counsel for the petitioners is accept~ 
ed, it will tantamount to conferring a 
power on the Tahsildar to go into the 
validity or otherwise of the certificate 
issued under S. 38- of the Act by the 
competent authority. We do not think 
the proviso can be interpreted so as to 
confer such a power on the Tahsildar, 
Therefore, we are unable to uphold the 
contention of the learned counsel for 
the petitioners that under the amended 
proviso the Tahsildar should entertain 
and determine objections based upon 
surrender, abandonment or adverse pos- 
session or objections as to the validity 
of the certificate issued under S, 38-8 
of the Act, 

42. Another contention urged by the 
learned counsel for the petitioners is 
that in view of the ruling in Narasaiah’s 
ease, (1978 (2) APLJ (HC) 36) (supra), 
the persons in possession are entitled to 
Taise the plea that the rights of the pro- 
tected tenant who was out of possession 
of the land get extinguished by. reasons 
of the persons in possession of the land 
acquiring rights by adverse possession. 

43. Jeevan Reddy, J. held in Nara- 
sayya v, Tahsidar (W. P. No. 327/77 
dated 12-12-1977)- that the provisions of 
the Limitation Act: were ‘inapplicable to 
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the proceedings under the Act, but the 
Division Bench in Narasaiah’s case 
(supra) differed with the said view and 
held that the provisions of S. 27 of the 
Limitation Act apply and the rights of 
the protected tenant who was out of 
possession of the land for over 12 years 
would stand extinguished and, therefore, 
he would not be entitled to recover 
possession of the lands from the persons 
in possession. But, as already held by 
us, the question whether the protected 
tenant’s rights stood extinguished by 
adverse possession or not, is a matter 
to be agitated in the proceedings taken 
for the issue of a certificate under Sec- 
tion 38-E of the Act read with the rel- 
levant rules, and the same cannot be 
lagitated after ownership has been trans- 
ferred and a certificate has been issued 
to the protected tenant under S. 38-E. 


A person having an interest in the 
land or claiming rights by adverse pos- 
ession in the said land, should set up 
his objections or claims in the proceed- 
ings taken under S. 38-E read with the 
elevant rules before the Tribunal con- 
tituted for the said purpose and the 
ibunal could then hear and dispose of 
the objections and claims. Having failed 
o set up the objections and claims at 
the stage of enquiry under S. 38-E and 
the rule made thereunder, it is not open 
to such persons to set up once again 
h claims or objections after a certi- 
cate has been issued, and at the stage 
the proceedings taken under the amend- 
ed proviso for restoration of possession 
of the lands to the protected tenant or 
he certificate holder. 


44, One other contention urged is, 
that under Sec, 38-E, ownership of the 
lands held by a protected tenant stands 
transferred to and vest in him only if 
the said protected tenan was in actual 
physical possession of the lands and a 
certificate of ownership could only be 
issued to such a protected tenant in 
possession of the land and, therefore, a 
certificate issued under S, 38-E without 
restoration of possession of the land to 
the protected tenant under the Explana- 
tion to Sec. 38-E (1) is not valid. Sec- 
tion 38-E (1) says that from the notified 





















date “the ownership of all lands” held 
by protected tenants which they are 
entitled to purchase from their land- 


holders in such area under any provi- 
sion of this Chapter shall- subject to the 
conditions laid dawn in sub-see. f) 

S. 38, stand transferred to aud ves, in 
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the protected tenants holding them and 
from such date the protected tenants 
shall be deemed to be the full owners 
of such lands, 


Under the proviso te the said sub-sec- 
tion, where any proceeding under S. 19 
or S, 32 or S. 44 is pending on the noti- 
fied date, the transfer of ownership of 
such ands takes effect on the date on 
which such proceeding is finally decid- 
ed, and when the tenant retains posses- 
sion of the land in accordance with the 
decision in such proceedings. With re- 
gard to a protected tenant who is not in 
possession on the notified date, the Ex- 
planation to S. 38-E (1) provides that 
for the purpose of the said sub-section 
such. protected tenant shall “be deemed 
to have been holding the land on the 
date of the notification” and further 
empowers the Tahsildar, to restore pos- 
session of the lands to the protected 
tenant after holding a summary en- 
quiry. The learned counsel relied upon 
the ruling in Narasaiah’s case (supra) 
where it was observed that “the expres- 
sion ‘holding’? necessarily means that 
they must also be in possession of the 
lands as protected tenants, and the ef- 
fect of the Explanation is “that the pro- 
tected tenant is deemed to be person 
holding the land, but for purposes of 
conferring upon him the rights of 
ownership, possession has to be restored 
to him.” We are unable to agree with 
this submission, The words ‘held’ and 
‘holding’ have not been defined in the 
Act, but the expressions ‘basic holding’, 
‘consolidation of holding’ and ‘family 
holding’ have been defined in the Act 
and in these expressions the word ‘hold- 


ing’ cannot be construed as being in 
actual possession, 

45. In a recent decision of the 
Supreme Court in State of A. P. v. 


Mohd. Ashrafuddin, AIR 1982 SC 913, 
the interpretation of the expressions 
‘held’ and ‘holding’ in Sec, 3 (1) of the 
Andhra. Pradesh Land Reforms (Ceiling 
on Agricultural Holdings} Act 1 of 1973, 
fell for consideration, It was contended 
for the appellan; therein that the term 
‘holding’ took in its fold land held by 
various persons in various capacities 
viz, aS an owner, as a limited owner, 
as a usufructuary mortgagee, or as a 
tenant, or aS a person in possession by 
virtue of a mortgage by conditional sale 
or through part performance. of a 
contract for the sale of land or other- 
wise, or in one or more of such capa- 
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cities. On the other hand, it was con- 
tended for the respondent that the ex- 
pression ‘held’ in the definition of ‘thold- 
ing’ contemplates ownership with pos- 
session. But, this submission was re- 
pelled, and the condition of the appel- 
lant was upheld by their Lordships in 
the following words (Para 8): 


“The word theld’ is not defined in the 
Act. We have, therefore, to go by the 
dictionary meaning of the term, Accord- 
ing to Oxford Dictionary ‘held’ means : 
to possess; to be the owner or holder 
or tenant of: keep possession of; occupy. 
Thus, ‘held’ connotes both ownership as 
well as possession. And in the context 
of the definition i; is not possible to 
interpret the term ‘held’ only in the 
sense of possession, For example if a 
land is held by an owner and also by 
a tenant or by a person in possession 
pursuant to a contract for sale, the 
holding will be taken to be the holding 
of all such persons. It obviously means 
that an owner who is not in actual pos- 
session will also be taken to be a holder 
of the land. If there was any 
doubt in this behalf, the same has been 
dispelled by the explanation attached to 
the definition of term ‘holding’, The ex- 
planation clearly contemplates that the 
same land can be the holding of two 
different persons holding the land in 
two different capacities. The respondent 
in view of the definition certainly is hold- 
ing as an owner, although he is not in 
possession,” 


46. From the aforesaid ruling, it fol- 
lows that under S. 38-E (1), the owner- 
shin of all lands held by a protected 
tenant stands transferred to him on the 
notified date and a certificate of owner- 
ship can be issued to such a protected 
tenant even if he was out of possession 
or posssession has not been restored to 
him in accordance with the provisions 
of the explanation and a certificate 
issued by the competent authority under 
S. 38-E will be valid, The validity of 
|the certificate issued under Sec, 38-E 
after following the prescribed procedure 
cannot be challenged again at the stage 
of delivery of possession under the 
amended proviso to S. 38-E (2). 


47. One of the contentions urged by 
the petitioners in Narasaiah’s case (1978 
(2) APLJ (HC) 36) (supra) was that pa 
proceedings taken“ by the Tahsildar ` 
the Tribunal for restoration of Toei 
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A.I. R. 


to the protected tenants withou, issuing 
notice to the persons in possession were 
violative of the principles of natural jus- 
tice. With a view to provide for such 
a notice, the Legislature has intervened 
and introduced the proviso by Amend- 
ment Act 2/79 and conferred jurisdiction 
on the Tahsildar to restore possession of 
the lands to the protected tenant or 
certificate holder, and also provides for 
issue of notice and an opprtunity to per- 
sons. in possession to make their repre- 
sentations in accordance with the rules 
made thereunder. The Rules made in 
G. O, Ms. No. 2064 Revenue (F) dated 7- 
5-1980 made under Section 97 read with 
Section 38-E requires a notice to be 
issued to the persons in possession and 
an opportunity to make their representa- 
tions before the Tahsildar passed any. 
order under the amended proviso for 
restoration of possession of the land to 
the protected tenant or the holder of the 
certificate as the case may be. Thus now, 
statutorily the amended proviso provides 
for issue of a notice and opportunity to 
the persons in possession to make their 
representations. Hence, the Tahsildar 
has to comply with the procedure laid 
down by the proviso, in which case, 
there will be no question of violation 
of principles of natural justice, 


48. In the result, all the writ peti- 
tions, except W. P, No. 1731 of 1980, 
are dismissed, but in the circumstances 
without costs. Advocate’s fee Rs. 200/- 
in each writ petition, 


49. In W. P, No. 1731 of 1980 it is 
urged by the learned counsel for the 
petitioner that a notice was issued by 
the Tahsildar dispossessing the - peti- 
tioner without giving him a prior notice 
as required by the amended proviso. 
Therefore, the impugned notice to that 
extent is illegal and is liable to be 
quashed. It is open to the Tahsildar to 
take proceedings afresh in accordance 
with law and after complying with the 
amended proviso and the Rules made 
thereunder, The writ petition is partly 
allowed accordingly to the extent men~ 
tioned above. No order as to costs. 
Advocate’s fee Rs, 200/- .in this writ 
petition, ya 
Order accordingly, 
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Sakun- 


Teluguntla Hema Bala 
others, Appellants v. Pandiri 
talamma and others, Respondents. 


Appeal Against Order No. 734 of 1978, 
D/- 6-8-1982." 

Tyansfer of Property Act (4 of 1882), 
Ss, 55 (4) (b), 52, 100 — Compromise 
decree for specific performance — 
Charge created under S, 55 (4) (b) for 
unpaid purchase money — Enforceable 
without further suit under O. 34, R. 14, 
C.P.C. — Dispute belween two auction 
purchasers representing same person in 
different suits — Not covered by S, 47, 
C.P.C. — Sale before satisfaction of de- 
cree — S. 52, T, P. Act attracted, (Civil 

C. (1908), S. 47, O. 34, R. 14). 


Tn execulion of money decree in civil 
suit of 1971 against her husband R. 3 and 
minor son R. 4, the decree-holder P. 
brought the property of judgment-deb- 
tors to sale, became the auction pur- 
chasers and took delivery of its posses- 
sion in 1972. R, 3 and R. 4 had earlier 
filed a suit in 1966 for specific perfor- 
mance of agreement of sale at 1-4-1965. 
The suit was decreed on 4-10-1966, In 
appeal against the said decree, the mat- 
‘ter was compromised on 14-9-1970. Even 
before the compromise R. 1 executed 
sale deed in favour of R. 3 and R, 4 on 
30-3-1968. R. 1 filed execution petition 
for recovery of unpaid purchase money 
from R, 3 and R. 4 as directed in the 
compromise decree. The property was 
sold on 24-4-1975 in the Court auction 
and R. 2 became the auction purchaser. 
On 30-6-1975 P filed application under 
S. 47, C.P.C, to set aside the sale on 
ground that R. 1 had no right to bring 
the property to sale which was already 
sold and delivered to her in 1972. Apart 
from maintainability of application 
under S. 47, C.P.C, and applicability of 
S, 52 of T. P. Act, the question was whe- 
ther a charge created by the operation 
of Sec, 55 (4) (b) of the T, P. Act for 
the unpaid purchase money in a decree 
for specific performance could be en- 
forced by bringing the property to sale 
without a further suit under O. 34, R. 14 


*Against order of “ist Addl. Sub. J. 
Vijayawada, in“E. A. No. 839 of 1975. 
E aNISSEES,, er as : 
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of the Civil P. C, 
(Para 9) 


Held (1) that the direction in the com- 
promise decree directing R. 3 and R, 4 
to pay certain amount to R, 1 could only 
partake the character of sale considera- 
tion in the absence of any evidence as 
to what it represented because the suil 
was one for specific performance of 
agreement of sale. Thus a part of the 
sale consideration remained unpaid 
under the compromise decree. Therefore 
by the operation of S, 55 (4) (b) the sel- 
ler (i.e. R. 1) had the first charge on the 
property that was passed on to the 
buyers (i. e. R. 3 and R. 4). In the event 
of any breach of the express terms of 
the decree by any one of the parties, the 
other party could enforce it. Hence, a 
charge created by the operation of S. 55 
(4) (b) of the T. P, Act for the unpaid 
purchase money in a decree for specific 
performance can be enforced by bring- 
ing the property to sale without a fur- 
ther suit under O. 34, R. 14 of the 
Civil P, C. AIR 1933 Mad 386, AIR 1923 
Bom 26 and AIR 1932 Cal 579, Foll, 
(1935) 69 Mad LJ 854 and AIR 1967 
Andh Pra 206, Dist, 

(Paras 12, 14) 


(2) That the dispute was not between 
the parties to the suit. The proceedings 
in P’s application did not relate to ex- 
ecution or satisfaction of the decree ob- 
tained by her in suit of 1971. On the 
other hand, the application related to 
her right to the property for which the 
remedy lay in a separate suit and not 
in an application under S. 47 of the 
Civil P. C, P would shed her character 
as decree-holder, the moment the pro- 
perty purchased by her had been deli- 
vered to her. AIR 1939 Mad 369, AIR 
1955 Mad 173 and AIR 1973 SC 2423, 
Foll, (Paras 19, 22) 


(3) That the dispute related to the 
rights of two rival auction purchasers 
representing the same party in different 
suits. Such a question would not fall 
within the ambit of S. 47, C.P.C. There- 
fore, P’s application under S, 47 C.P.C. 
was not maintainable, AIR 1941 Mad 161 
(FB), Foll; AIR 1963 Mad 201, Dist. 

(Paras 23, 25) 


(4) That the purchase by P was be- 
fore the, compromise decree was satisfi- 
ed. Therefore, the sale was clearly hit 
by the provisions of S. 52 of the T, P. 
Act, (Paras 32, 34) 
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T. Veerabhadrayya, 
C. Narasimhacharya, 


for Appellants; 
P. Ramachandra 


Reddy and P. Venkatarama Reddy, for 
Respondents, . 
JSUDGMENT:— Questions of consi- 


derable importance fall for discussion 
and decision in this Civil Miscellaneous 
Appeal which arises out of proceedings 
in execution. Broadly stated, they are: 

(i) Whether a charge created by the 
operation of S. 55 (4) (b) of the T. P. 
Act for the unpaid purchase money in 
a decree for specific performance can be 
enforced by bringing the property to 
sale without a further suit under O., 34, 
R. 14 of the Civil P, C. 


(ii) Whether an application under Sec- 
tion 47 of the Civil P. C. is maintain- 
able when the issue involved for deci- 
sion is Not one arising between the par- 
ties to the suit in which a decree was 
passed, but one arising between two 
auction purchasers representing the 
Same person in different suits? 


(iii) Whether the Doctrine of Lis Pen- 
dens incorporated in S, 52 of the T. P. 
Act can be invoked to invalidate in- 
voluntary alienations such as execution 
sales to enforce a compromise decree in 
a suit then pending? 


2. The essential 
giving rise to the 
briefly stated: 

One Teluguntla Yesoda Ratnam ob- 
tained a decree for money in C. S. No. 
108 of 1971 on the file of the Subordi- 
nate Judge’s Court, Vijayawada, against 
her husband Teluguntla Sundara Satya- 


and relevant facts 
questions -may be 


execution of the decree, she filed E. P. 
No, 21 of 1972 and brought the property 


of the jJudgment-debtors to sale. The 
property was put to auction on 14-9- 
1972. The decree-holder became the 


auction-purchaser. The sale was confirm- 
ed on 23-10-1972 and the decree-holder 
took delivery of the property on 6-12- 
1972 under the delivery receipt, Ex, A-4. 
She has been in possession and enjoy- 
ment of the said property since then. 


3. Teluguntla Sundara Satyanara- 
yana Rao and his minor son Teluguntla 
Balakrishna Venkata Prakash judgment- 
debtors in O. S. No. 108 of 1971 had 
earlier filed O, S, No. 78 of 1966 before 
the Court of the Subordinate Judge, 
Vijayawada, against Pandiri Sakunta- 
lamma and two others for specific per- 
formance of an agreement; of sale dated 
1-4-1965 and for a direction to the said 
Pandiri Sakuntalamma to execute the 
registered sale deed, The suit was de- 
creed on 4-10-1966 and Sakuntalamma 
was directed to execute the sale deed 
and also pay the costs. Against the said 
decree. Sakuntalamma filed an appeal, 
A. S. No, 474 of 1968 in the High Court. 
The matter was compromised on 14-9- 
1970 and the compromise decree, Ext. 
A-1, was accordingly passed, 

Even before the compromise decree, 
Sakuntalamma executed the sale deed 
on 30th March, 1968. She filed an Execu- 
tion Petition, E, P, 158 of 1973 in O. S. 
No. 78 of 1966 to recover the unpaid 
purchase money due under the compro- 
Mise decree against Teluguntla Sun- 
dara Satyanarayana Rao and his minor 
son, Teluguntla Balakrishna Venkata 
Prakash. It appears, Yesoda Ratnam, 
Meanwhile created an equitable mort- 
gage on the property in favour of one 
Shaik Raza Ahmed. The transferee of 
the said mortgage, filed E. A. No, 38 of 
1975 to raise the attachment, It was dis- 
missed on 22-4-1975. The property was 
sold on 24-4-1975 in the Court auction. 
Mandavalli Chalapathi Rao became the 
auction purchaser at the said auction. 


4. Teluguntla Yesoda Ratnam, the 
plaintiff in O. S. No, 108 of 1971, filed 
E. A. No. 839 of 1975 in O, S, No. 78 of 
1966 on 30-6-1975 under S. 47 of the 
Civil P. C, to set aside the sale on the 
ground that P, Sakuntalamma had no 
right to bring the property to sale, which 
was already sold and delivered to her on 
6-12-1972 in execution of the deeree 
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obtained by her in O. S. No. 108 of 1971 
and that the sale held behind her back 
was vitiated by fraud and misrepresen- 
tation. She also prayed for postpone- 
ment of the confirmation of sale till the 
disposal of her application, which was 
ordered, In her application, she im- 
pleaded ,the decree-holder and the auc- 
tion-purchaser in O, S. No, 78 of 1966 
as respondents 1 and 2 and the common 
judgment-debtors in O. S. No. 108 of 
1971 and O. S. No. 78 of 1966, who are 
no other than her husband and minor 
son, as respondents 3 and 4. 

The application was resisted by 
Sakuntalamma and Chalapathi Rao, R-1 
and R-2 respectively. contending that 
the decree in O, S. No, 108 of 1971 as 
well as the execution proceedings have 
been collusive and stage managed in 
favour of the petitioner, Yesoda Rat- 
nam, with a view to defraud the decree- 
holder, that the petitioner and her hus- 
band have been staying together all- 
through, and that the petition schedule 
property was sold for the realisation of 
the unpaid purchase money, for which 
admittedly the property stood as first 
charge under the provisions of S., 55 of 
the T, P. Act. It was also contended on 
behalf of the respondents 1 and 2 that 
unless the decree in O. S, No, 78 of 1966 
was satisfied, no subsequent purchaser 


whether under a decree or under a 
document, inter vivos, will acquire a 
right superior to that of the decree- 


holder in O, S. 78 of 1966 and that the 
allegation that the decrée-holder played 
fraud in the conduct of the sale was ab- 
solutely false, since the petitioner and 
her husband, the judgment-debtor in 
O. S. No. 78 of 1966 were staying in the 
same house. It was also contended that 
the application in execution under S., 47, 
Civil P. C. and O. 21, R, 90, C.P.C was 
not maintainable. 
6. The learned Subordinate 

held that the application schedule 


Judge 
pro- 


perty stood as the first charge for the 
satisfaction of the unpaid purchase 
money under the compromise decree, 


Ex, A-1 dated 14-9-1970 in O. S. No. 78 
or 1966 and the lien of the vendor was 
not extinguished by the date of the 
sale, which could only be after the de- 
cree was satisfied. The learned Subordi- 
nate Judge also held that the case of 
the petitioner that she was not aware 
of the charge in respect of the unpaid 
purchase money was understandable, 
since she is no other than the wife., of 


T Hema Bala Sundari v, P. Sakuntalamma 


A. P, 5J 


the judgment-debtor living with him in 
the suit schedule house and that the 
case of the decree-holder. Pandiri 
Sakuntalamma in O, S, No, 78 of 1966, 
that the petitioner has been set up to 
defraud the decree-holder cannot be 
untrue. As regards the maintainability 
of the application under S. 47 of the 
Civil P. C. the learned Judge held that 
the application of this type was not 
maintainable. Consequently, the applica 
tion of the petitioner was dismissed, 


7. During the pendency of the appli: 
cation, the petitioner, Teluguntla Yesocg 
Ratnam, died and her legal representa- 
tives were brought on record. The lega 
representatives of the petitioner have 
now preferred this present appeal, 

8. The learned counsel for the appel- 
lants, Mr. T, Veerabhadrayya, submits 
that the amount due under the compro- 
mise decree, Ex, A-1, was not impressed 
with the character of unpaid purchase 
money, that it was only a decree for 
money, that there was no charge created 
by the operation of law, and therefore, 
the sale was void. Even if, according to 
the learned counsel, there was a charge 
by the operation of law, the provisions 
of S. 100 of the T, P. Act and O, 34, 
Rr. 14 and 15 of the C.P.C, would apply 
and that the charge could not be en- 
forced without prior suit under O. 34, 
R. 14, C.P.C. On the other hand, the 
learned Advocate General appearing for 
the second respondent and Mr, C, Nara 
simhacharya, Advocate for the first res- 
pondent, maintain that the sum of 
Rs, 750/- agreed to be paid under the 
compromise decree in O. S. No. 78 of 
1966 by the petitioner can only repre- 
sent the additional purchase money and 
that there has been no evidence ad- 
duced on behalf of the petitioner to 
establish that the said amount agreed te 
be paid under the compromise decree re~ 
presents some amount other than addi- 
tional sale consideration, 


In the absence of any evidence, argues 
the learned Advocate General, the said 
amount should be deemed to partake 
the character of additional sale consi- 
deration. The amount paid by the peti- 
tioner, as long as it remained in Court 
deposit, continued to be the money of 
the vendor, that the sale deed executed 
by the first respondent only recites that 
the amount has been deposited in Court, 
that even during the pendency of the 
appeal, the money in deposit continued 
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to be the vender’s money and-in case the 
first respondent’s appeal had been al- 
lowed, the vendor would have taken 
back the money, So goes the argument 
of the learned Advocate General. Since 
the compromise decree itself states that 
the decree shall be executed through 
Court. it is submitted, the respondent 
could enforce the decree for the unpaid 
purchase money without filing any suit. 
The further argument of the learned 
counsel for the respondents 1 and 2 is 
that the sale in favour of the petitioner 
was hit by the provisions of S. 52 of the 
T. P. Act, as the purchase by the peti- 
tioner of the property im question was 
admittedly during the pendency of the 
lis between the first respondent and 
respondents 3 and 4 in O. S, No. 78 of 
1966. The learned counsel for -respon- 
dents 1 and 2 also tried to sustain the 
finding of the Court below that the Ex- 
ecution. Application was not maintain- 
able. under S. 47, C. P. C. 

9. The pivotal point of the contro- 
versy between the parties in this appeal 
is whether a charge created by the op- 
eration of the S. 55 (4) (b) of the T. P. 
Act for the unpaid purchase money in. 
a decree for specific performance can be 
enforced by bringing- the property to 
sale without a further suit under O. 34, 
R. 14 of the Civil P. C. 


10. ‘The. second point is whether. the 
application is. maintainable, . under S, 47 
of the Civil P, C, when the dispute is 
one between rival auction- -purchasers 
who ‘represent the,same..person in dif- 
ferent suits, and lastly ‘whether. the 
Doctrine of Lis Pendens incorporated in. 
S. 52 of the T. P, Act can be involved ta 
involuntary alienations such as execu- 
tion sdles to enforce a, compromise de- 
cree in a suit then. pending. - ; 


I. Decree for specific 
under S.: 35- (c) of the Specific Relief 
Act; -S.. 55. (4) (b) of T. P, Act; O. 34; 
Rr,.14.and 15 of the Civil P. €C, & Sec- 


tion 100 of the T. P, .Act—Applicability : 


‘Li, The suit O. S, No. 78 of 1966 was 
pne‘-for - specific performance of- - an 
agreement of sale dated 1-4-1965 and 
-for a direction to the- first 
before us-.-to. execute’. a registered 
sale deed. The suit was decreed on 4-10- 
1966 and: the Ist -respondent was direct- 
ed to execute ‘the-sale deed. within one 


month. from. the- date ofthe decree. and 


also pay:‘eosts- of the suit, Against the 
said -decree the first respondent prefer- 
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- respondent ` 


-where the ownership of thes 


A.T. R. 


red A. S. No. 474 of 1968 to this Court, 
While the appeal was pending respon- 
dents 3 and 4 attached the purchase 
money lying in deposit in the Court in 
execution of the decree for costs and 
recovered a sum of Rs. 3,000 and odd. 
A balance of Rs. 23,000 and odd was left 


in deposit in Court towards purchase 
money. A compromise decree, Ex. A-ł 
was passed in the appeal on 14-9-1970. 


The compromise decree in A. S, No. 474 
of 1968 is to the following effect: 


“(1) that the appeal and cross-objec~ 
tions be and hereby are dismissed: 

(2) that the respondents (plaintiffs) 
Shall pay to the appellant (ist defen- 
dant) a sum of Rs. 750 (Rup2es seven 
hundred and fifty only) within fowm 
months from the date of this order in 
default the respondent (plaintiffs) do 
also pay the interest at 54/s % per annum 
on the aforesaid sum of Rs 750 till the 
date of realisation and the said decree 
shall be executed. through the Court: 


(3) that the parties shall have no fur- 
ther claims as against each other: and -- 
(4) that each party to bear its own 
costs both in the. High Court: and the 
Court below.” : 


12. It is thus clear that . -under ; ‘the — 
compromise decree the plaintiffs - -in the | 
suit, viz., respondents 3 and 4, were . 
directed to pay a sum of Rs, 750 ‘to the 
cetendent-tst sependent ‘What. does. 
consideration “in 
the absence of any evidence as to what 
it represents because the suit.is one for 
specific performance of agreement: ‘of: . 
sale. -Further the. compromise », decree 
recites. thay. the plaintiffs shall also - -pay ` 
the interest at. 5'2% per annum till the 
date of realisation and that the said de~.. 
cree shall be executed through Court. 
Moreover, the plaintiffs .had-- also with-. 
drawn the. costs from- out. of the - pur- 
chase money lying in deposit in’ Court. | 
The balance left-in deposit in the- -Gourt 
towards purchase.money was only Ru- 
pees 23,380-75 Ps, After the- compromise. 
decree the plaintiffs never made:, good 
the balance of the purchase money: The: 
sale deed had -been executed by :the de= 
fendant on 30-3- 1968. Thus a part . of 
the. sale consideration . remained unpa 
under. the. compromise: decree. — 

. Section - 55 (4) (b) of the T. P.:- _ Act: 
provides that the seller: shall be: entitled, 
property. 
has passed. on to the buyer before pay-. 
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ment of the whole of the purchase 
money, to a charge upon the property 
in the hands of the buyer for the 
amount of the unpaid purchase money 


and for interest on such amount from 
the date on which the possession. had 
been delivered. Therefore by the opera- 
tion of S. 55 (4) (b) the seller had the 
firs, charge on the property that was 
passed on to the buyer. But the ques- 
tion is, whether the seller can enforce 
the charge without further suit under 
O. 34, R. 14, C.P.C. The question does 
not appear to be free from difficulty. 


13. The learned counsel Mr. Veera- 
bhadrayya submits that a charge, even 
if it is a statutory charge, falls within 


the sweep of S. 100 of the T, P. Act, 
that the provisions of S, 67 of the T. P. 
Act are applicable to a charge-holder 
and he, like a simple mortgage, is en- 
titled to sue for the sale of the charged 
property. He submits that O. 34, R, 15 
of the Civil P. C. provides that all the 
provisions contained in that order which 
apply to a simple mortgage shall also 
apply to a charge within the meaning 
of S. 100 of the T, P, Act and a suit for 
a preliminary decree under O. 34, R. 14 
would alone be the remedy in such a 
case, He placed reliance on , the decision 
of the Madras High Court in Vuddagiri 
Ammanna v.'Gada Subbayya, (1935) 69 
Mad LJ 854, and of this Court in Mad- 
dali Tiruvengalam v. Saladi Ammanna, 
(1966) 2 Andh WR 142: (AIR 1967 Andh 
Pra 206). 


14. -In the first of iie two cases, 








here: the decree was one for payment 
of: money and declared that the plaintiff 
had a charge on the schedule property, 
the decree-holder could -not bring- - the 
property to:sale without getting a pre- 
liminary decree. for sale under O, 34, 


plaintiff brought-a suit on promissory 
note- executed by the defendants, A de- 
cree ‘was’ granted for the. amount claim- 
ed: against-the defendants with costs and 
a charge was also given on the proper- 
ties, for the amount of the decree which 
was admitted to be the nines purchase 
money.’ : -- 
15. - w the second case, again the de- 
cree was One on -the foot of a promis- 
sory: note. executed-by the. defendants 
in. respect of unpaid- purchase. money. 
Chandrasekhara: Sastry,. J... held that the 
decree-holder, could not bring the .pro-. 
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-the 
Madras High Court held that ‘in a case 


R. 14, C.P.C, That was a case where'the - 
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perty to sale without getting the preli- 
minary decree for sale under O. 34, 
C.P.C. The learned Judge observed that 
the decree did not create the charge but 
merely declared it ie, declaring 
statutory charge. It is clear from these 
decisions that the decrees there are 
money decrees and they merely declar- 
ed the statutory charge on the pro- 
perty. So the procedure in Order 34 ig 
found to be applicable for their en- 
forcement. But the decree in this case 
is a decree for specific performance of 
an agreement of sale, It is not merely 
declaratory. Jt is executable. It confers 
rights and reliefs on both the parties to 
the suit. 


The right to the relief is not possess- 
ed by the plaintiff alone. It may and 
not unfrequently,, happen that after the 
decree has been passed for specific per- 
formance of contract, some further relief 
becomes necessary in consequence ol 
ome or the other of the parties commit- 
ting default in the performance of 
something which ought under the decree 
to be performed by. him or on his part, 
as for instance, where a vendor refuses 
or is unable to execute a. proper con- 
veyance of the property, or a purchaser 
to pay the purchase money, In the even! 
of any breach of the express terms of 
the decree by any one of the parties, 
the party can enforce the decree. Fur- 
the decree itself here so provides 
and is, therefore, enforceable without a 
further suit, The view taken by’ the 
Madras High Court in’ Akshayalingam ` 
Pillai v. Avayambala Ammal, AIR 1933 
Mad 386 also accords with our view. Te 
the same effect are the decisions of the 
Bombay High Court in. Bai Karim Bibi 
v. Abde Raheman, AIR 1923 Bom 26 
and of the Calcutta High Court in 
Herambha Chandra Maita v. Jyotish- 
chandra Sinha, AIR: 1932 Cal 579, ` : 
Ir Maintainability of the. application un- 
der S. 47 of the Civil P. C. > : 

16. The learned Advocate-Geńeral 
argues that: añ application under `S. 47 
is not maintainable as the dispute is one 
between. two rival auction purchasers 
who represent the. same. person in dif- 
ferent , execution. sales....On.. the other 
hand, Mr, Veerabhadrayya,. the learned 
counsel for the appellant asserts that 
the application clearly. falls. under... 47, . 
C.,P. C. and that.the. section ought.. to. 
be, . construed. . liberally. According. to 
him; the petitioner is only a.represen-. 
tative of the _judgment-debtors - in ..this . 
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suit ie, respondents 3 and 4 and the 
question is one relating to execution. 


17, To attract the provisions of S. 47 
of the Civil P. C., two conditions must 
be fulfilled, (1) The question must be 
one arising between the parties to the 
suit in which the decree was passed or 
their representatives. (2) The said ques- 
tion must relate to the execution, dis- 
charge or satisfaction of the decree. 
Under Expln. II to S. 47, a purchaser of 
property under an execution of sale 
shall be deemed to be a party to the 
suit in which the decree was passed. 

18, One of the essential conditions for 
the applicability of the Section is, that 
the question arising in the application 
must be one between the parties to the 
suit in which the decree was passed or 
their representatives, Now, let us pro- 
ceed to examine the facts in this appli- 
cation filed by the petitioner under Sec- 
tion 47, C. P. C. and test the soundness 
of the petitioner’s plea. __ 

19. The petitioner is the decree-holder 
in O, 5, No, 108 of 1971 on the file of 
the Subordinate Judge’s Court, Vijaya- 
wada. She obtained a money decree 
against her husband and minor son who 
are respondents 3 and 4. In execution 
of the decree, she filed E. P. No, 21 of 
1972 and brought the property of the 
judgment-debtors to sale, With the per- 
mission of the Court she purchased the 
property in a Court auction on 14-9- 
1979 and took delivery of the property 
under a delivery note dated 6-12-1972. 
Thus the decree was satisfied in O. &. 
No. 108 of 1971. The first respondent is 
the decree-holder in O. S, No. 78 of 
1966, a suit for specific performance of 
an agreement of sale dated 11-4-1965. 
The decree for specific performance was 
passed on 14-9-1970. In execution of 
the said decree in E, P, No. 158 of 1974 
the same property was sold on 24-4- 
1975, Respondents 3 and 4 are the judg- 
ment-debtors. The second respondent is 
the auction-purchaser, 


The petitioner then filed this applica- 
tion under S. 47, C. P. C. to declare 
that the auction-sale in favour of the 
second respondent was illegal and void. 
Pending disposal of the sale she obtain- 
ed stay of confirmation of the sale. it 
is thus clear and as distinct as cheese 
from chalk that the dispute is not be- 
tween the parties to the suit, The peti- 
tioner is undisputedly not a party te 
the suit QO, S. No. 78 of 1966. The dis- 
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pute is between two auction-purchasers 
viz., the petitioner and the 2nd respon- 
dent in different suits. But the learned 
counsel for the petitioner submits that 
the petitioner is the decree-holder and 
auction-purchaser and so retains the 
character of decree-holder in O, S, No. 
108 of 1971. We think not. The decree 
in O. S. No. 108 of 1971 had already 
been satisfied by delivery of possession 
of the property to her on 6-12-1972. 
Nothing further remained to be done in 
execution of her decree So she was no 
longer the decree-holder and remained 
to be an auction-purchaser. Therefore, 
the proceedings in the present appli- 
eation do not relate to execution or 
satisfaction of the decree obtained by 
her in O. S. No. 108 of 1971, On the 
other hand, the application relates to 
her right to the property for which the 
remedy lies in a separate suit and not 
in an application under Sec. 47 of the 
Civil P. C, 

20. A Special Bench of the Madras 
High Court in Krishna Iyer v. Subra- 
mania Iyer AIR 1939 Mad 369 held that 
a suit alone was a proper remedy for the 
assignee of the decree-holder auction- 
purchaser to recover the possession and 
not an application under S. 47, C. P. C. 
In that case, the decree-holder in exe- 
cution of the decree purchased the pro- 
perty and assigned it to another person. 
At the time of the auction sale the pro- 
perty was in possession.of a tenant of 
the judgment-debtor. Subsequent to the 
auction sale the tenant surrendered the 
possession of the property to the judg- 
ment-debtor. The suit for possession 
was brought against the judgment-debtor 
by the assignee of the decree-holder 
auction-purchaser, The learned Judges 
held that “as soon as the auction sala 
took place, the judgment-debtor’s rights 
in the property ceased and when his 
tenant surrendered the possession ta 
him he went into possession without 
any rights. He was no longer the judg- 
ment-debtor but a trespasser, Hence the 
suit for possession against him by the 
assignee of the decree-holder auction- 
purchaser did not fall within the pur- 
view of Sec. 47, and therefore was not 
barred by that Section,” 


21. In Puthiya Veettil Chandanathil 
Mukkayi v, Thottathi Parambil Pathav- 
umma, AIR 1955 Mad 173 Krishnaswami 
Nayudu, J., observed that when a 
decree-holder auction-purchaser got pos- 
session of the property, there was 
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nothing that remained to be done in 
furtherance of the excution of the 
decree and therefore the ‘application 
under S, 47, C. P. C., subsequently to 
recover possession from bim was not 
maintainable since it would not be ap 
application for execution, satisfaction oF 
discharge of the decree. 


22, The Supreme Cour; in Harnand- 
rai Badridas v. Debidut; Bhagwati Pra- 
sad, AIR 1973 SC 2423 also held (ay p 
2426): 


“After all, a decree-holder purchases 

the property in execution of his decree 
with the permission of the Court. There 
is no reason why he should no; retain 
his character of a party to the suit un- 
til the delivery of possession to him of 
the property purchased by him.” 
Tt is thus clear that a decree-holder will 
shed his character as such moment the 
execution of the decree is over, In a 
case where he is the auction-purchaser, 
he only retains the character of a party 
to the suit until the possession of the 
property purchased by him had been 
delivered to him. There is no dispute 
that the petitioner took delivery of the 
‘property purchased by her on 6-12-1972. 
Therefore, she shed the character as a 
decree-holder. ` 


23. The learned counsel, however, 
submits that Sec. 47 should be liberally 
construed as it has been enacted. for the 
purpose of checking endless litigation 
and eliminating unnecessary delay 
which a fresh trial might entail. He in- 
vited our attention to the decision of the 
Privy Council in Prosunno Coomar San- 
yal v, Kasi Das Sanyal, (1892) 19 Ind 
App 166 which was cited with approval 
in Harnandrai Badridas v, Debidutt 
Bhagwati Prasad (AIR 1973 SC 2423) 
(supra). The Supreme Court observed : 

“S. 47 in our view should be constru- 
ed liberally. As far back in 1892 (1892) 
19 Ind App 166 (PC) the Privy Council 
spoke strongly in favour of putting a 
liberal construction on Sec. 244 of the 
Code of Civil Procedure of 1882 which 
corresponds to Sec. 47 of the Code of 
1908. The Privy Council reiterated this 
in Ganapathy v.  Krishnamachariar, 
oe 45 Ind App 54: (AIR 1917 PC 
121),” 

So construed, the petitioner would not 
cease to be a decree-holder, pleads the 
learned counsel. We are unable to ac- 
ede to this contention, What then is 
he capacity of- the petitioner? She can 
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only be a representative of her judg- 
menti-debtors, respondents 3 and 4 The 
2nd respondent as the auction-purchaser 
in ©. 8. No. 78 of 1966 is also a repre- 
sentative of the judgment-debtors, re- 
spondents 3 and 4. Therefore, the dis- 
pute relates to the rights of two rival 
auction-purchasers representing the same 
party in differen; suits. Such a question 
in. our view will not fall within the am-| 
bit of S 47, C. P. C. 

24. A Full Bench of the Madras High 
Court in Thondam Annamalai Mudali v. 
Tiruttani Ramasami Mudal, AIR 1941 
Mad 161 held that when the dispute be- 
tween. two persons who both represent 
the same party, the aggrieved party’s 
remedy in such a case is only by way 
of a suit and not by an application, The 
learned Judges observed: “the contest 
net being a contest between the parties 
to the suit or their representatives, but 
a contest’ between the persons claiming 
under one of the parties, the case does 
not fall within the decision of the Judi- 
ciaf Committee in (1892) ILR 19 Cal 683 
(PC). (P. K. Sanyal’s case) and this being 
the position the dispute cannot be settled 
in an. application under S. 47 C, P.C.” 


25. The dispute there, as here, is not 
one between the parties to the suit or 
they representatives, but one between 


the petitioner and the ond 
respondent both of whom. elaim under 
one of the parties to suit in 


©. S. No. 78 of 1966 viz., respondents 3 
and: 4 Therefore the application under 
Section 47 C. P. C. is no, maintainable. 
The Jearned counsel for the appellant 
made some what feeble attempt to con- 
tend that the 2nd respondent was not 
a representative of the judgment-debtor 
since the sale was not confirmed in his 
favour and that the question in this case 
was only between the decree-holder and 
the judgment-debtors, In support of his 
submission, he relied on a decision of the 
Madras High Court in Official Recei- 
ver, Tirunelveli v. P.R, M.& Co. AIR 
1963 Mad 201 wherein it was observed 
that the auction-purchaser’s title remains 
unprotected until the sale is confirmed. 
But, in that case, the dispute was be- 
tween the judgment-debtor and the 
decree-holder in the suit unlike here. 
Moreover, the confirmation of the sale 
was interrupted by the intervention of 
the petitioner. Therefore, we are unable 
to agree that the contest im the applica- 
tion: is one between. the judgment-debtor 
and the decree-holder in the suit, We 


56 A. P. 


accordingly hold that the application of 
the petitioner under S. 47, C. P. C. is 
not maintainable, 
TI. Applicability of the Doctrine of Lis 
Pendens : f i 
26. The learned counsel for the re- 
spondents question the very validity of 
the sale in favour of the petitioner in 
O S. No. 108 of 1971. They plead that 
the sale in favour of the petitioner is 
hit by the Doctrine of Lis Pendens, The 
Doctrine which is incorporated in S. 52 
of the T. P. Act reads: 


"52. During the pendency in any 
Court having authority within the limits 
of India excluding the State of Jammu 
and Kashmir or established beyond such 
limits by the Central Government, of 
any suit or proceeding which is not col- 
lusive and in which any right to im- 
moveable property is directly and speci- 
fically in question, the property cannot 
be transferred or otherwise dealt with 
by any party to the suit or proceeding 
so as to affect the rights of any other 
party thereto under any decree or order 
which may be made therein, excep, un- 
der the authority of the Court and on 
such terms as it may impose. 

Explanation: For the purposes of this 
section, the pendency of a suit or pro- 
ceeding shall be deemed to commence 
from the date of the presentation of the 
plaint or the institution of the proceed- 
ing in a Court of competens jurisdiction, 
and to continue until the suit or pro- 
ceeding has been disposed of by a final 
decree or order, ,and complete satisfac- 


tion or discharge of such decree or 
order has been obtained, or has be- 
come unobtainable by reason of the 


expiration of any period of limita- 
tion prescribed for the execution there~ 
of by any law for the time being in 
force”. 


- 27. The principle of the maxim 
Pendente lite nihil innovetur is incor- 
porated in the Section, The section pro- 
vides that during the pendency of any 
suit in which the right to immoveable 
property is in question, neither party to 
the litigation can transfer or otherwise 
deal with such property so as to affect 
the rights of the opponent. 

28 The Explanation: makes i¢ clear 
that the Lis shall be deemed to com- 
mence from the date of the presenta- 
tion of the: plaint- and to continue until 
the suit or proceeding has been disposed 
of by a final decree or order, ‘and ‘coni- 


T. Hema Bala Sundari v, P, Sakuntalamma 


ALR. 


pléte satisfaction or discharge of such 
decree or order has been obtained. In 
this case, the Lis in respect of the im- 
moveable property commenced by tha 
institution of the suit O. S. No, 78 of 
1966 and continued till the date of the 
sale to the petitioner on 14-9-1972, The 
compromise decree was entered into on 
14-9-1970. The decree had not been 
salisfied by the date of the sale on 
14-9-1972. The property was sold in 
execution of the decree on 24-4-1975. 
29. It is, however, contended on be~ 
half of the appellant that the Doctrine 
of Lis Pendens is not attrated to the 
case of a suit which resulted in a com~ 
promise decree. According to the learned 
counsel, the compromise decree is a 
creature of an agreement on which it 
is based and is subject to all the in- 
cidents of such agreement. Only the 
principles governing the construction of 
a contract can be applied to such an 
agreement, In support of the submis- 
sion, our attention is invited to the de- 
cision of the Allahabad High Cour, in 
Habib Mian v. Mukhtar Ahmad, 
AIR 1969 All 296 (FB) There, the 
question of applicability of the Doctrine 


of Lis Pendens did not arise for deci- 
sion, 

30. The Privy Council in Gouri 
Dutt Maharaj v. Sukur Mohommed, 


AIR 1948 PC 147 enunciated the rule 
that the Doctrine of Lis-Pendens is ap- 
plicable even to a suit which resulted 
in a compromise decree, provided the 
other requirements of S, 52 of the T. P. 
Act are satisfied, Section 52 of the T. P. 
Act or S. 2 (2) of the Civil P. C. draws 


no distinction between a contested 
decree and a Compromise decree. 
We have no hesitation to hold 


that a transfer pendente lite, whether 
the decree is on contest or result of a 
compromise falls within the mischief of 
S. 52 of the T, P. Act. 

31. Even after the transfer is hit by 
S. 52 of the T, P. Act, it is maintained 
that the charge created on the property 
cannot be enforced having regard to the 
provisions of Sec. 100 of the T, P. Act, 
since the transfer is for consideration 
and without notice of the charge. It is 
now well settled that the principle of 
Lis Pendens applies where the plaintiff 
seeks tó enforce a pre-existing charge 


and the transfer pendente lite is not 
protected by S. 100 of T, P. Act. 
- 32. A Division Bench of the Madras 


High Court in Arunachalam v. K, N, 
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Lingaiah, (1952) 2 Mad LJ 347: (AIR 
1953 Mad 71) had occasion to consider 
the combined effect of Ss. 52 and 100 of 
the T. P. Act. That was a case of com- 
promise decree, but the decree was not 
satisfied. Before the decree was satisfied, 
there was a purchase of the property by 
a third party. The learned Judge ob- 
served (at p. 72): 

“Reading S, 100 in conjunction with 

S. 52 of the T. P. Act, it will be seen 
that a purchase of properties subject to 
a charge created by a compromise de- 
cree the satisfaction or discharge - of 
which has not been obtained or has not 
become barred by limitation does nol 
get any assistance from the proviso te 
S. 100 of the Act even though he is a 
purchaser for value without notice of 
the charge. So long as the decree is nof 
satisfied and is kept alive. the purchase 
is hit by the rule of lis pendens irres- 
pective of whether the purchase is a 
bona fide transaction or not.” 
In this case, the purchase by the peti- 
tioner was before the compromise ` de- 
cree was satisfied, Therefore, the sale is 
clearly hit by the provisions of S. 52 of 
the T, P, Act. 


33. It is also equally well settled 
that the Doctrine incorporated in Sec- 
tion 52 of the T. P. Act is applicable to 
involuntary sales also. The Supreme 
Court in Samarendra Nath Sinha v. 
Krishna Kumar Nag, AIR 1967 SC 1440 
held that it is true that S. 52 does not 
strictly apply to involuntary alienations 
like Court sales, but principle of lis 
pendens applies to such alienations, 

34. Mr. T. Veerabhadrayya, however, 
submits that the compromise decree 
does not relate to immoveable property 
but; a money decree and so the sales in 
favour of the petitioner was not hit by 
the provisions of S. 52 of the T. P. Act. 
As already noticed, the suit O. S. No, 78 
of 1966 was a suit for specific perform- 
ance of a contract of sale of immove- 
able property, The charge was in respect 


of the unpaid purchase money. We, 
therefore, see no real substance in the 
contention of the learned counsel. One 
arrow, if fatal, is fatal enough. The 


mischief of S, 52 of the T. P. Act shoots 
at the foundation of the application in 
the case, ` 5 T 
35. In the result, the ‘appeal fails and 
it is accordingly, dismissed with costs. 
36. The learned counsel for the -ap- 
pellant makes. an .oral application for 
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leave to appeal to the Supreme Court. 
In our opinion no substantial question 
of law of general importance -which re- 
quires to be decided by the Supreme 
Court is involved in this case. There- 
fore, the request is rejected, 


Appeal dismissed. 


AIR 1983 ANDHRA PRADESH 57 
JEEVAN REDDY AND MRS. 
K. AMARESHWARI, JJ, 

Andhra Pradesh Wakf Board, Hydera- 
bad, Appellant v. Bowlat Bibi, Respon- 
dent, 

Appeals Nos, 45 of 1977 
1976, D/- 29-7-1982, 

(A) Wakf Act (29 of 1954), S. 3, 
Cl. (1) — Wakf — Gran; in favour of 
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mosque or person — Recitals in deed 
almost identical with recitals im Inam 
Fair Register — Held, that the grani 


was in favour of mosque and not in 
favour of any person, AIR 1960 SC 622, 
Applied. (Para 8) 

(B) Wakf Act (29 of 1954), S. 3, Cl. (1) 
(ii) and S. 66-C — Grant in the nature 
of mashrut-ul-khidmat — Such grant 
means burdened by condition of service 
— It is not necessary that such grant 
should be by person professing Islam. 
AIR 1974 Mad 225, Dissented from. 
(Interpretation of Statutes), 

In the. case of grants burdened with 
the condition of service contemplated 
by Clause (ii) in the second half of the 
definition in S. 3, it is not necessary 
to prove that the grant was made by a 
person professing Islam. AIR 1974 Mad 
225, Dissented from. (Para 10) 


A reading of the definition of ‘wakf 
would show that the main limb of the 
definition lays down two ingredients viz., 
that the dedication should be by a per- 
son professing Islam; and secondly, tha‘ 
the dedication must be for any purpose 
recognised by Muslim law as pious, re- 
ligious or charitable, The definition then 
proceeds to include certain other grants 
within the definition of expression 
‘wakf’. Clause {ii) in the second half of 
the definition. includes “grants  (includ- 
ing mashrut-ul-khidmat) for any pur- 
pose recognised by Muslim law as pious, 
religious or charitable’. ‘Mashrut-ul- 
khidmat means burdened by condition 
of service. In the case of such grants, 
it is not required that it should have 
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been made by a person professing Islam. 
All that is required is that the grant 
should be for a purpose recognised by 
Muslim law as pious, religious or chari- 
table. It could not be contended tha; the 
two requirements or ingredients, as they 
may be called, in the main limb of the 
definition, equally apply to grants con- 
templated by Clause (ii), If it were so, 
there was no reason for the Parliament 
to repeat the words “for any purpose 
récognised by Muslim law as pious, re- 
ligious or charitable”, in Clause (ii) be- 
cause those words are already found in 
the main limb of the definition, Repeat- 
ing of these words while omitting the 
words “by a person professing Islam” 
in Clause (ii) would indicate that the 
requirement that the dedication should 
be by a person professing Islam does 
no; apply in the case of grants contem- 
plated by Clause (ii). (Para 10) 


Tų is a well-settled principle of inter- 
pretation of statutes that no words in a 
statute should be construed as super- 
fluous and unnecessary. The repeating 
of the second requirement while omitt- 
ing the first requirement thus clearly 
indicates that the first requirement in 
the main limb of the definition does not 
apply in the case of such grants, I; must 
also to be remembered that the definition 
clause having defined ‘wakf’, proceeds 
to include certain other grants as well 
within the definition of ‘wakf’ by widen- 
ing the definition for the purpose of the 
Act. (Para 11) 


Jt could also not be contended that, if 
grants made by persons other than those 
professing Islam are also included with- 
in the definition of ‘wakf’ in Cl. (1) of 
S. 3, the Parliament would not have 
enacted S, 66-C of the Act. S. 664-C is 
enacted for a different purpose, What all 
S. 66-C says is that, where any movable 
or immovable property has been given 
or donated by a person not professing 
Islam for the support of a wakf being 
(i) a mosque, idgah, imambara, dargah, 
khangah or a magbara; (ii) a Muslim 
graveyard; and (ii) a choultry or a 
musafarkhana, then such property shall 
be deemed to be comprised in the wakf 
and be dealt with in the same manner 
as the wakf in which it is so comprised, 
Another aspect to be noticed is that, 
while S. 66-C speaks of properties being 
donated or given for the suppor; of spe- 
cified Institutions, the definition of 
‘wakf is general and includes all pur- 
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poses recognised by Muslim law as pious, 
religious or charitable. (Para 12) 
(C) Public Wakfs (Extension of Limi- 
tation) Act (29 of 1959), S. 3 — Benefit 
of extended period — Defendant coming 
in possession of property on 1-6-54 
Benefit under Ac; is not available, 


A reading of S. 3 of the Act shows 
that the extension of time for filing 
suits is available only where disposses- 
sion is after 14th August 1947 and before 
7th May, 1954, If dispossession or com- 
mencing of the defendani’s adverse pos- 
session is anterior to or subsequen; to 
the period the benefit of the Ex- 
tension Act is no; available, In the 
instant case the deed is dated 1-6-1954. 
In other words, the defendant came into 
possession of the land covered by it 
enly on 1-6-1954 and that is the date on 
which her adverse possession has com- 
menced. This is also the date on which 
the mosaue must be deemed to have 
been dispossessed. Since the date is be- 
yond the period contemplated by S, 3 
of the Extension Act, the benefit of the 


extended period of limitation is not 
available to the plaintiff. (Para 16) 
(D) Transfer of Property Act (4 of 


1882), S. 51 — Property of wakf in pos- 
session of defendant by purchase — Suit 
by Wakf Board for recovery allowed — 
Value of improvements made by defen- 
dant — No grounds excluding good faith ` 
on part of defendant in effecting im- 
provements — Defendant is entitled to 
benefit of S. 51, (Para 17) 


Cases Referred : Chronological Paras 


AIR 1980 Andh Pra 199: (1980) 1 Andh 
LT 477 12 
AIR 1978 Andh Pra 34:1977 APHN 182 
13 


AIR 1974 Mad 225 11 
AIR 1960 SC 622: (1960) 2 Mad LJ 61 
8 


K. Harnath and N. Ramamohan Rao, 
for Appellant; Syed Sadatullah Hussaini, 
for Respondent, 


JUDGMENT:— Common questions 
arise in these two appeals which arise 
out of O. S. No, 34 of 1974. A. S. No, 57 
of 1976 is preferred by the sole defen- 
dant; while A. S, No. 45 of 1977 is pre- 
ferred by the only plaintiff in the suit. 
The suit was laid by the plaintiff-Wakf 
Board, for recovery of possession of the 
suit property which is of an extent of 
three acres in Nellore town, The plain- 
tiffs case is that the suit property was 
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endowed since time immemorial for the 
upkeep and performance of Mouzan 
service in the. Abbas Ali Khan Masjid. 
The grant was made to the mosque and 
was meant for ensuring service of Mou- 
zan in the mosque. The person for the 
time being performing service of Mou- 
zan enjoys the income from the suit 
property. It is stated that the incum- 
bents of the effice of Mouzan have un- 
authorisedly alienated the suit property 
in favour of the defendant, who has no 
right to be in possession thereof, It is 
submitted that the sale in favour of the 
defendant is illegal, incompetent and 
void. The suit was filed within the ex- 
tended time provided by the Public 
Wakis (Extension of Limitation) Act, 
1959 (hereinafter referred to as the Ex- 
tension Act). 


2. The defendant resisted the suit 
contending that the suit property is not 
a wakf property, it is a personal inam 
granted specifically to the predecessor- 
in-litle of the defendant’s vendor long 
ago ,and was his private property in 
which he enjoyed absolute rights and 
title, The defendant further pleaded 
that she has perfected her: title by ad- 
verse possession. She stated that she has 
purchased the suit property under sale 
deeds marked as Exs, A-3 to A-8, ex- 
ecuted during the years 1943 to 1954, 
and has been in possession thereof since 
then. She submitted that the Extension 
Act does not apply to the suit property. 
A further objection is raised by the de- 
fendant to the effect that, Inasmuch as 
in the proceedings taken under the 
Andhra Inams Abolition Act 1956 it 
has been held that the suit land does not 
belong to the plaintiff-institution and 
also because patta has been granted to 
the defendant under the said Act, the 
plaintiff cannot contend that. it is the 
owner nor can it recover possession 
from the defendant, An additional writ- 
ten statement was filed by the defen- 
dant contending that she has made im- 
provements on the suit land bona fide 
by spending substantial amounts; and 
that the plaintiff having expressed its 
willingness to compromise the . matter 
and received a certain amount, cannot 
now resile from the said compromise. 
The plaintiff filed a rejoinder to the 
additional written statement denying the 
averments therein. 


3. On the above pleadings, the learn- 
ed District Judge, Nellore framed ap- 
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propriate issues and recorded the fol- 
lowing findings : 

i, That the suit property is a public 
wakf having been endowed to the mos- 
que viz, Abbas Ali Khan Masjid; and 
that it is not a grant to a specified per- 
son as contended by the defendant, 

ii, That the suit is barred by limita- 

tion in so far as the land covered by 
sale deeds Exs, A-3 to A-6, is concerned, 
but it is not barred with respect to the 
land covered by Exs. A-7 and A-8. 
_ iii. The proceedings under the Aboli- 
tion of Inams Act do not decide ques- 
tions of title, therefore, do not preclude 
the plaintiff from maintaining the suit 
on the basis of its title. 

iv, That the defendant has made im- 
provements over the suit property. He 
directed that the value of such improve- 
ments may be determined before the 
land, which has been decreed, is deliver- 
ed into possession of the plaintiff. 

4 Tt is not necessary to refer to cer- 
tain other findings which are not rel- 
evant in these appeals and are not can- 
vassed before us. . 


5. Mr, Harnath, the learned coun- 
sel for the defendant, urged the follow- 
ing contentions: 

I. That on a proper construction of 
the entries and recitals in the Inam Fair 
Register, Ex, A-2, the grant must be 
held to be in favour of the predecessor- 
in-title of the defendant’s vendor and 
not in favour of the mosque. 

2. That the plaintiff who is seeking to 
recover the suit property as wakf pro- 
perty is bound to establish that the 
grant was made by a person professing 
Islam; and that in this case no such 
proof has been adduced, hence, the suit 
must fail in its entirety, 

3. That the decision of the 
Tahsildar under S. 3 (3) of the Inams 
Abolition Act 1956 to the effect that 
this land is not held by an institution 
viz., the aforesaid mosque, is final and 
conclusive, and by virtue of S, 14 of 
the said Act, canriot be questioned in a 
Civil Court. The plaintiff is, therefore, 
disentitled from contending in the suit 
that the suit propery is a wakf pro- 
perty. 

4. That so far as Ex, A-8 is concern- 
ed, it was executed on 1-6-1954 which 
the period mentioned in 
Cl. 3 of the Extension Act. Since the 
Extension Act does not apply thereto 
and also because the suit is filed beyond 
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twelve years of Ex, A-8, it must fail so 
far as the land covered by Ex. A-8 is 
concerned. 


6. Mr, Saadatullah Hussaini, the 
learned counsel for the plaintiff, while 
supporting the findings of the trial 


Judge in so far as they are in his favour, 
contended that it was not necessary for 
the plaintiff to allege or prove that the 
grant in question was made by a per- 
son professing Islam. He contended that 
the proceedings under the Inams Aboli- 
tion Act cannot affect substantive titles 
and a suit on title is always open in 
Civil Court. He also questioned the 
judgment and decree of the trial court 
in so far as it has held that the defen- 
dant is entitled to value of improve- 
ments. 


7. The first question which we have 
to answer is whether the grant is made 
to the mosque or to the person viz., the 
predecessor in interest of the defendant's 
vendor? This question has to be answer- 
ed mainly on the basis of the recitals in 
Ex, A-2. In Column 2 of Ex. A-2 this 
grant is described as ‘Devadayam’. In 
Column No, 8, it is stated: f 


“For the service of 'Mauzan? in the 


mosque of Syed Badaruddin Alli Khan 
—Service Performed”. — OER 
In Column 10, it is mentioned ; “To be 


so long as the service is performed.” In 
Column 12, it is mentioned ‘1 Persian 
sannad herewith forwarded”, In ‘Column 
13 which pertains to the name of the 
original grantée, the name Syed Maujib 
is mentioned. In Column 14, the. ` 
Syed Sultan is 
him as son, The same namie is mentioned 
in. Columns 15, 16. In Col, 17 which per- 
tains to the particulars of the present 


owner, the name of Gale Saheb is men-' 


tioned ‘who is described as 
grandson of 
Column 21, 
found endorsed : 


the great- 


the. Soene akter ai 


- "The Inam. can: ops Coisfiemed perma- 


nently` -so -Jong as the 
formed. = - 

In the accounts the Inam ` is entered 
as service and though in the ` 
sannad, the Inam is not clearly entered 
as service. one. still the word “Mauazan” 
which -is the name of the office of the 
Inamdar is mentioned. in it.” 

This: is- signed ‘by. the Deputy “Gallet 
` There: is another -endersement following 
= the: above endorsement in. 

which ‘reads : - 


service is per- 
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mentioned _ describing’ 


the original ` grantee. T 


Persian 


` Column 2l, ~ 
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“The person that renders the service 
only enjoys the Inam and not the other 
descendents of the grantee, which 
shows that the Inam is a service one.” 
This is also signed by the same Deputy 
Collector on the same day. In Column 
22, it is endorsed: ‘Confirmed’ and is 
signed by Special Assistant. 


8. It is not necessary for us to refer 
to the many cases on this subject since, 
as pointed out by the learned trial 
Judge, the recitals in Ex. A-2 are almost 
identical with the recitals in the Inam 
Fair Register considered by the Sup- 
reme Court in its decision reported in 
Lakshminarasimhachari v. Agasthe- 
swaraswamivaru, (1960) 2 Mad LJ 61 
at p. 64: (AIR 1960 SC 622 at p. 625), the 
Supreme Court has set out the entries 
in the various columns of the Inam Fair 
Registers before them, and a compari- 
son of recitals in both the IFRs would 
bear out that they are substantially 
similar, On these recitals, the Supreme 
Court found that the grant was in favour 
of the temple concerned therein and not 
to the person. In view of the said deci- 
sion, any further discussion is unneéces-| 
sary. We accordingly hold, in agreement 
with the trial Judge, that the grant is in 
favour of the mosque and not in favour 
of the person ie., the predecessor ` inj, 
interest of the defendant’s | vendor. f 


‘9 The next contention of Mr, Har- 
nath is that unless the- plaintiff -pleads 
and establishes that the grant. was made 
by a person professing Islam, it would 
not be a wakf; and since, in :this case. 
no such averment. is made or any proof 
is adduced, the suit must fail, We must; 
however, observe. that.this contention, ' 
was not urged-in the court below,:.How- 
ever, since. Mr, Harnath: argued this 
question at length, we propuse to deal 
with the same. : 

10. The definition of wakf- in Gl, ® 
ofS. -3 of the Wakf Act, reads: = : 
“"(1) ‘Wak? means the permanent dè- 
dication bya person professing Islam ‘of 
any movable or immovable property far 
any . purpose recognised by the ‘ ‘Muslim 
law as pioiis, religious or charitable ` and 
includes— * - 

(G) a wakf by user; - PS 

(ii) grants (including PT khid- 
mat) for any purpose “recognised by“ the: 


Muslim. law. as pious, anaes or chari- 


table; and 


(iii) a ‘wakf-alal-aulad. te ina CA to. 
which. the. property is ‘dedicated. for. {Any 
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purpose recognised by Muslim 
pious, religious or charitable; 
and “wakif” means any person making 
such dedication.” 


jaw as 


A reading of the definition of ‘wakf 
would show tha; the main limb of the 
definition lays down two ingredients 
viz, that the dedication should be by a 
person professing Islam and secondly, 
that the dedication must be for any 
purpose recognised by Muslim law as 
pious, religious or charitable. The defi- 
nition then proceeds to include certain 
other grants within the definition of 
expression ‘wakf. Clause (ii) in the 
second half of the definition includes 
“grants (including mashrut-ul-khidmat) 
for any purpose recognised by Muslim 
law as pious, religious or <haritable’”. 
‘Mashrut-ul-khidmat? means’ burdened 
by condition of service. According to 
this definition, the suit land would be 
a grant of the nature contemplated by 
Clause (ii), even if it is assumed, for 
the sake of argument, that the grant 
was in favour of the predecessor in 
interest of the vendor of the defendant. 
Now in the case of such grants, i¢ is not 
required that it should: have. been made 
by a person professing Islam, All that 
is required is that the grant should be 





for a purpose recognised by Muslim law ` 


as pious, religious or charitable, The 
contention is. that.the two requirements 
or: ingredients,. as they may be called, 
in .the main. limb ‘of the definition, 
equally apply to grants: contemplated. by 
Cl. (ii). : But, if it were so,. there .was 
mo: reason. for the .Parliament to repeat 
the. words “for any purpose recognised 
by Muslim law as pious, religious or 
charitable’, in Cl. (ii) . because those 
words are already found in- the main 
limb of the- 
these words while omitting the words 
“by a person professing . Islam” in 
Cl. Gi) would indicate that the. require- 
ment that the dedication should be by 


a. person professing Islam does not ap- 


ply in the case, of grants contemplated 
by Cl. Gij.. This would be more évident 
if we look at Cl. (i) inthe second” half 
of the definition. Wakf by user means 
a wakf which is being used as wakf 
since time immemorial and where the 
identity of the. grantee is not . known 
nor is the time..of grant verifiable, If 
the appellant’s contention is correct, 
even in the case of a wakf. by user, _ it 
should be. established’ that grant was 
made by ‘4 person professing Islam, 
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which is an impossibility, We are, 
therefore, of the opinion that in the 
case of grants burdened with the condi- 
tion of service contemplated by Cl. (ii) 
in the second half of the definition, it 
is not necessary to prove that the grant 
was made by a person professing Islam. 


11. The learned counsel for the de- 
fendant strongly relied upon a Bench 
decision of the Madras High: Court re- 
ported in M. S, Wakf Board, Madras v. 
Khazi Mohideen, AIR 1974 Mad 225. 
The said decision certainly supports the 
construction canvassed for by the learn- 
ed counsel for the defendant. With 
great respect to the learned Judges of 
the Madras High Court, who decided 
the said case, we are unable to bring 
ourselves to agree with their reasoning 
or - conclusion. As we have pointed out 


hereinbefore, if the two ingredients or 
requirements in the main limb of the 
definition are applicable to grants con- 


templated by Cl. (ii) as well, there was 
no point in the Parliament repeating 
the words “for any purpose recognised 
by Muslim law as pious, religious or 
charitable” in Cl, (ii) over again, while 
simultaneously: omitting to repeat the 
words “by a person professing Islam.” 
Tt is a well-settled principle of | inter- 
pretation of statutes that no words in a 
statute should be construed as ‘super- 
fluous and unnecessary. The repeating 
of the second requirement while omit- 
ting the first requirement thus clearly 
indicates that the first requirement in 
the main limb of the definition ‘does 
not apply in the case of such grants.- It 
must also to be remembered that. the 
definition clause having defined ` ‘wakf’, 
proceeds to include certain other grants 
as well within the definition of ‘wakf| 
by widening the definition for the pùr- 

pose Of the Act. E ; 


12. The learñed counsel then contend- 
ed that, if grants made by persons 
other .than those professing: Islam. are 
also included within the definition „of 
‘wakf? in Cl, (1) of S. 3, the Parliament 
would not have enacted S. 66-C of the 
Act. Section 66-C reads as follows:— 


“Notwithstanding anything contained 
in this Act -where- any movable ‘or im-- 
movable property has: been given + or 
donated by any person not professing 
Islam: for the: support of a wakf being— 
.? (a) a mosque, idgah, imambara, dar- 
gah, khangah or a maqbaraj: e. > 

(b) a Muslim graveyard; — 
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(ce) a choultry or a musafarkhana, 
then such property shall be deemed to 
be comprised in that wakf and be dealt 
with in the same manner as the wakf 
in which it is so comprised.” 


For appreciating this contention, it is 
necessary to mention that, what we 
have said above applies only in the case 
of grants mentioned in Cl. (ii) in the 
second half of the definition, but has no 
application to the main limb of the defi- 
nition. Now coming to Sec, 66-C, it is 
concerned for a differen; purpose. What 
all Sec. 66-C says is that, where any 
movable or immovable property has 
been given or donated by a person not 
professing Islam for the suppor; of a 
wakf being (i) a mosque, idgah, imam- 
bara, dargah, khangah or a magbara; 
(ji) a Muslim graveyard; and (iü) a 
choultry or a musafarkhana, then such 
property shali be deemed to be com- 
prised in the wakf and be dealt with in 
the same manner as the wakf in which 
it is so comprised. Another aspect to be 
noticed is that, while S. 66-C speaks of 
properties being donated or given for 
the support of specified institutions, the 
definition of ‘wakf is general and in- 
cludes all purposes recognised by Mus- 
lim law as pious, religious or charitable. 
his is not a case which falls within or 
contemplated by S, 66-C. Chennakesav 
Reddi, J., has observed in A. P. Wakf 
Board v. Somaiah, (1980) 1 Andh LT 
477 : (AIR 1980 Andh Pra 199) that, 
S. 66-C only contemplates a non-Muslim 
donating certain properties to an exist- 
ing wakf, but that he cannot create a 
wakf as such, It is not really necessary 
for the purpose of the present case to 
either consider the scope of S. 66-C or 
to express any opinion with respect to 
the decision of the learned Judge. It is 
sufficient for our purpose to observe 
that, on a proper construction of the 
definition it is not necessary in the case 
of grants contemplated by Cl, (ii) in the 
definition that they should be proved to 
have been dedicated by a person pro- 
fessing Islam. 


13. In that view of the matter, it is 
unnecessary for us to go into the ques- 
tion as to what is the effect of publi- 
cation of the list under S. 5 (2) of the 
Act and the non-filing of the suit within 
the time prescribed by S, 6. Reference 
may however be made to a decision of 
a Bench of this Court in C. Kotaiah v. 
Wakf Board of A. P., (1977 APHN 182 3 
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(AIR 1978 Andh Pra 34)), wherein it is 
held that, S. 6 contemplates suits to be 
filed only by the Board or the Muta- 
walli or the persons interested in tha 
wakf and that persons who do not fall 
within the above categories need not fila 
the suit contemplated by S. 6. It is also 
pointed out in the said decision that the 
Commissioner, who makes survey under 
S. 4 cannot enquire and does not decida 
the question whether a particular pro- 
perty is a wakf or not, Therefore, it is 
held that the publication of the lis, un~ 
der S. 5 (2) cannot be treated as con- 
clusive on the question whether a parti- 
cular property is a wakf or not, But, ag 
pointed out by us above, this aspect is 
really unnecessary for the present pur- 
pose inasmuch as on the basis of 
Ex. A-2, we have held that it is a wakf 
and we have also negatived the appel- 
lant’s contention that the plaintiff was 
under an obligation to prove that tha 
grant in question was made by a pers 
son professing Islam, 


14, Now coming to the third conten- 
tion, it must be noted that the defend- 
ant has not even cared to file the order 
of the appropriate authority under Sec- 
tion 3 (8) of the Inams Abolition Act 
much less the order granting patta to 
her under S. 7 thereof. No explanation 
is forthcoming why the aforesaid orders 
are not filed into the court, Mr, Har- 
nath, however, seeks to place reliance 
on two circumstances viz., (i) the reci- 
tals in Ex, B-1, an order of the Special 
Deputy Tahsildar (Inams), Nellore; and 
Gi) the alleged failure of the plaintiff to 
deny, in the rejoinder filed by the 
plaintiff, the facts stated in para 10 of 
the written statement. We shall first 
refer to Ex. B-t. This is an order pass- 
ed on 17th May, 1965 rejecting the ob- 
jections urged by the Wakf Board and 
certain other group of persons who 
claimed that the land mentioned there- 
in belongs to the Institution. In Ex. B-1, 
there is a reference that among other 
lands “TD No, 562 Nellore If village 
were decided to have been held by not 
(sic) institution.” At another place, 
while setting ou; the contentions of ona 
of the objectors, it is stated: “a deci- 
sion was given that the land concerned 
herein does not belong to an institu- 
tion.” We are of the opinion tha; this ig 
too thin a material to hold tha; there 
has been a decision by a competent 
authority under S. 3 (3) of Inams Abo- 
lition Act that the suit land is not held 
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by the institution. Unless the order un- 
der S. 3 (3) is produced, it would not 
be possible for us to egamine whether 
it is an order within the meaning and 
in terms of S. 3 (3). Such a course also 
denies an opportunity to the other side 
to contend that the said order not hav- 
ing been arrived at in accordance with 
law, is not a valid or an effective one. 
We have already observed that no ex- 
planation whatsoever is forthcoming as 
to why the original order under Sec- 
tion 3 (3) has not been filed. In the 
absence of the above material and only 
on the basis of certain reference found 
in Ex. B-I, it is not possible for us to 
hold that there has been a decision un- 
der S, 3 (3), in so far as the suit land 
is concerned, that it does not belong to 
the institution, or, that the present suil 
is barred under Sec. 14 of the Inams 
Abolition Act. i 


15. Coming to the alleged failure of 
the plaintiff to deny the facts stated in 
the written statement is concerned, it 
must be observed that no 
whatsoever was filed by the plaintiff to 
the written statement, nor was he 
bound to file one. It appears that after 
the entire trial was over and the mat- 
ter was posted for arguments, the de- 
fendant came forward with an addi- 
tional written statement to which the 
plaintiff filed the rejoinder. This re- 
jeinder is, therefore, confined only to 
the facts stated in the additional writ- 
ten statement, It, therefore, cannot be 
said that the plaintiff has failed to deny 
the averments in para 10 of the writ- 
ten statement, having filed the rejoinder. 
For the above reasons, we reject the 
third contention of the learned counsel 
for the appellant. 


16. We, however, find that the fourth 
contention of the learned counsel merits 
acceptance, Ex, A-8 is executed on 1-6- 
1954, Section 3 of the Extension Act 
reads as follows:— 


“Where a person entitled to institute 
a suit of the description referred to in 
Art, 142 or Art. 144 of the First Sche- 
dule to the Indian Limitation Act. 1908, 
for possession of any immovable pro- 
perty forming part of a Public Wakf, or 
any interest therein has been dispossess- 
ed, or has discontinued the posses- 
sion, at any time after the 14th 
day of August, 1947 and before the 7th 
day of May, 1954, or as the case may 
be, possession of the defendant in such 
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a suit has become adverse to such per- 
son at any time during the said period, 
then notwithstanding any thing contain- 
ed in the said Act, the period of limita- 
tion in respect of such a suit shall ex- 
tend up to the 15th day of August, 
1967.” 

A reading of Sec. 3 of the Extension 
Act shows that the extension of time 


-for filing suits is available only where 


dispossession is after 14th August, 1947 
and before 7th May, 1954. If disposses~ 
sion or commencing of the defendant’s 
adverse possession is anterior to or sub- 
sequent to the said period, the benefit 
of the Extension Act is not available. 
Now, in this case, Ex. A-8 is dated 
1-6-1954, In other words, the defendant 
came into possession of the land cover- 
ed by Ex. A-8 only on 1-6-1954 and 
that is the date on which her adverse 
possession has commenced. This is also 
the date on which the mosque must be 
deemed to have been dispossessed. Since 
the said date is beyond the period con- 
templated by S. 3 of the Extension Act, 
the benefit -of the extended period of 
limitation is not available to the plain- 
tiff. Admittedly, the suit having been 
instituted far beyond twelve years of 
Ex. A-8 is barred in so far as the land 
covered by Ex. A-8 is concerned, 

17. Now coming to the appeal pre- 
ferred by the plaintifi-Wakf Board, the 
only contention urged by the learned 
counsel for the Wakf Board is tha; the 
lower court was not justified in holding 
that the defendant is entitled to the 
value of improvements and that the 
plaintiff, in law, is bound to get im- 
provements valued and pay its value to 
the defendant before he can take pos- 
session of the land from the defendant, 
under S. 51 of the T. P, Act. The con- 
tention of the learned counsel is that 
there is no proof that improvements 
were effected by the defendant in good 
faith. But, what S. 51 of T. P, Act re- 
quires is that improvements must have. 
been made by a transferee who believes 
in good faith that he is absolutely 
entitled thereto. In this case, there are 
no grounds excluding good faith on the 
part of the defendant, She was under 
the bona fide impression that the grant 
was in favour of the predecessor in 
interest of her vendor: and further she 
has been purchasing the properties from 
him right from 1943 onwards up to 1954.| 
We, therefore, agree with the trial 
Judge that the defendant is entitled to 
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the benefit of Sec. 51 of T, P. Act. It 
must also to be noticed that the plaintiff 
is succeeding to the extent of the land 
covered by Ex. A-7 only because of the 
extended period of limitation provided 
by the Extension Act, But for it, the 
suit would have been barred even with 
respect to the land covered by Ex. A-T; 
in such a case, equities demand that 
the plaintiff should compensate the de- 
fendant for improvements made by her 
on the land. 


18. For the above reasons, A. S. 45 
of 1977, preferred by the plaintiff, is 
dismissed with costs, In so far as A. 
57 of 1976 preferred by the defendant 
is concerned, it is allowed in part viz., 
in so far as the land covered by Ex. A-8 
is concerned and the suit is dismissed 
to that extent. The trial Court’s decree 
is confirmed only with respect to the 
land covered by Ex. A-7. The direction 
given by the Court below in para 14 of 
its judgment shall continue to be 
operative, In the circumstances of the 
case, there shall be no order as to costs 
in A, S. 57 of 1976. | 

Order accordingly. 
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Potti Venkata Kasi Viswanadham, 
Petitioner v, Vallabha Vyas, Respondent. 


Civil Revn, Petn. No. 2909 of 1980 
and T. R. CMA No, 771 of 1981, D/- 
14-4-1982.* 


(A) Civil P. C. (5 of 1908), S. 47 — 
Powers of executing Court — Declaratory 
decree — Executing Court cannot g0 
behind the decree — Held on facts, it 
was declaratory decree simpliciter and 
not- executable. 


When there is ambiguity in the 
decree, certainly it is competent for the 
executing court to go behind the decree 
and look into the pleadings and the 
judgment so as to have the assistance 
from them in order to have the ambi- 
guity dispelled. Therefore, S. 47 would 
not be a bar and the Court can call in 
aid the contents of the pleadings as 
well as the judgment, But, however, 
where the decree is clear, unequivocal 


viS AER 

*To revise the order of 2nd Addl. Sub. 
J., Vijayawada, in A. S. No. 135 of 
1876 and I. A. No. "3058 of 1978. 
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and is not ambiguous; the executing 
Court cannot call for the assistance of 
any of the documents, viz., pleadings 
judgment and so on. It has to be spell- 
ed out from the decree itself as to 
whether it is a declaratory decree 
simpliciter, or whether there are ac- 
companiments to the decree with con- 
sequential directions in case the right 
conferred is not given effect to. Case law 
discussed, (Para 14). 


- Where the decree merely conferred 
the title in regard to the right of light 
and air to the plaintiff and it also said 
that he was entitled to an injunction 
restraining the opposite party from 
interfering with, bu; there was no posi- 
tive direction along with the declaration 
of the right, for the implementation of 
the said order prescribing the course of 
action in case the order and directions 
were not implemented and also it lack- 
ed in many of the material particulars 
which a decree for mandatory injunctions 
should inevitably contain, particularly 
so, in the absence of any plan append- 
ed thereto and without any guidance 
whatsoever laid down, the executing 
Court could not simply execute. It was 
for the Court which passed the decree to 
incorporate all these courses of action. 
In the absence of any, it was nop com- 
petent for the executing court to take 
a look at the pleadings and the conse- 
quential prayers made thereof and then 
execute the decree, as it would be 
amounting to rewriting the decree in- 
corporating all those ingredients in it. 
Such a decree was a declaratory decree 
simpliciter though having no ambiguity 
and therefore not executable. (Para 15) 

(B) Civil P. C. (5 of 1908), Ss. 47, 100, 
115 — Plea that decree was merely 
declaratory decree and not executable 
was not raised at stage of second appeal 
— Plea that affidavit in support of Mis- 
cellaneous Petition filed in second ap- 
peal contained no allegation that decree 
was declaratory — Held affidavit con- 
tained only extract of operative portion 
of judgment and hence plea in revision 
petition that decree was declaratory 
decree was not barred, (Para 16) 

(C) Civil P, C. (5 of 1908), Ss. 47, 100 
— Objection with regard. to execut- 
ability of decree on premise that it was 
only declaratory decree — Not. raised in 
second appeal — Petitioner not barred 
from agitating about executability of 
decree at time when decree was sought- 
to be executed and not at time -. when. 


1983 


“Under O. 14 of the Code of Civil Proce 

dure an issue can only arise when a material 
proposition of fact or law is affirmed by 
one party and denied by the other. When a 
yague plea is made by the defendant con- 
tending that he is a tenant of the land, the 
Court should hesitate to frame such an issue 
on such a vague plea, unless the defendant 
is able to give particulars showing the time 
when the tenancy was created, the person 
by whom it was created and the terms on 
which it was created. If .... the defendant 
is unable to furnish the same, the Court 
should not raise an issue on a vague plea 
that he, the defendant, is a tenant of any 
particular piece of land. Normally the rules 
of pleadings require that these particulars 
are the minimum particulars which a man 
must furnish before he can request the 
Court to frame an issue as regards the claim 
made for tenancy.” 
If, in this situation, the learned trial Judge 
finds the issue in question to be one which 
ought not to be framed and raised and if 
framed one which deserves to be deleted, 
order in that behalf cannot be successfully 
assailed in a revision application under Sec- 
tion 115 of the Code of Civil Procedure. 


6. Mr. Pradhan, learned counsel for the 
petitioners, however, contended relying on 
the very ruling in Pandu’s case (supra), that 
the Court has no power to delete or strike 
out an issue already framed. I am afraid, 
reliance placed on the aforesaid ruling in 
that behalf is rather misconceived. The 
question of deleting or striking out an issue 
already framed was not a question arising 
for determination in the aforesaid ruling, 
much less has the question been considered 
and decided therein. Besides, as indicated, 
O. 14, R. 5 of the Code of Civil Procedure 
expressly permits the Court at any time be- 
fore passing a decree to strike out any issue 
that appears to it to be wrongly framed. It 
would not be a correct reading of Pandu’s 
ruling to hold that even implicitly it seeks 
to lay down any legal position contrary to 
the aforesaid express provision of the Code 
of Civil Procedure. 


7. In the result, the order passed by the 
trial Court is upheld and confirmed. This 
revision application challenging the same 
fails and is dismissed. Rule will stand dis- 
charged with costs. Interim stay vacated. 

Revision dismissed. 
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AIR 1983 BOMBAY 33 
SHARAD MANOHAR, J. 

Sonappa Laxman Kondekar and others, 
Petitioners v. Vijaysinha Balwantrao Pawar 
and others, Respondents, 

Writ Petn. No. 1627 of 1981, 
1982. 

Bombay Tenancy and Agricultural Lands 
Act (67 of 1948), S. 43-1B — Application 
for possession under — Issues, 

It is not quite correct to contend that the 
issue as to whether the landlord has got any 
other land or not and as to whether the 
question of equalisation would arise or not 
are statutory issues. It is true that the Tri- 
bunal cannot order in favour of the landlord 
any land in possession of the tenant if such 
order will ultimately result in the landlord’s 
getting into his possession larger holdings 
than that held by the tenant. But if it is 
nobody’s case that the landlord had any 
other land at all, it would be an exercise in 
futility for the Tenancy Court to frame any 
such issues in the first instance. (Para 6) 

D. M. Pinge, for Petitioners; K. B. Sinwal- 
kar for Bhimrao N. Naik (for No. 1) and 
N. D. Bhatkar, Govt. Pleader (for Nos, 5 
and 6), for Respondents. 

ORDER :— This is a writ Petition by the 
original tenant raising a point which was 
never raised in either of the Courts below 
evidently because there was no factual basis 
or justification for the same. 

2. The question arises out of the provi- 
sion under S. 43-1B of the Bombay Tenancy 
and Agricultural Lands Act (hereinafter the 
Tenancy Act). Admittedly the Jands in ques- 
tion (which shall be referred to hereafter as 
the ‘suit land’) belonged to the joint family 
of which respondent No. 1 was a member. 
The present petitioner which will be referred 
to hereinafter as the ‘Defendant’ was a tenant 
of the suit land. There was some dispute 
in the lower Court as to whether a valid 
and effective partition has taken place in the 
joint family of the plaintiff and as to whe- 
ther the suit land had come to his share or 
not. Both the Courts below have held that 
there was a valid and effective partition in 
the said joint family. Whe present petition 
is, therefore, argued on the assumption that 
there was a partition in the joint family and 
the suit land had gone to the share of the 
present plaintiff. There is no dispute that 
the plaintiff at one time was a member of 
the Armed Forces, but had ceased to be 
some time before the present litigation, 
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After he ceased to be the member of the 
Armed Forces, he gave a notice as required 
by S. 43-1B (2) of the Tenancy Act and 
filed an application for possession of the suit 
sland under S. 43-1B. 

The said application was contested by the 
defendant-tenant. He questioned the vali 
dity of effectiveness of the partition set up 

‘by the present plaintiff. However, it is 

significant thathe didnot callin question the 
fact that the suit lands were the only lands 
which were owned or belonging to the pre: 
sent plaintiff. The parties proceeded with 
the proceedings on the basis that the suit 
lands were the only lands held by the plain- 
tiff and the parties were at issue only on the 
question as to whether the plaintiff had an 
exclusive title to the suit land resulting from 
the partition in the joint family. 
.3. As required by the provisions of the 
Tenancy Act and the Rules framed 
under, the Sub-Divisional Officer, before 
reaching the final decision, sent for the re- 
port of the Tahsildar on the various relevant 
questions and after receiving his report pro- 
ceeded to hear the parties. He held that the 
lands were required by the petitioner bona 
fide for his personal cultivation. He did not 
frame any issue on the question as to whe- 
ther the lands, taken with the other lands 
held by the plaintiff, would be less than or 
equal to the total holding of the tenant re- 
maining with him after he was dispossessed 
of the suit land. But this was evidently so 
because it was nobody’s contention before 
him that the plaintiff had any other lands 
belonging to him or under his cultivation. 
The Sub-Divisional Officer was satisfied that 
the plaintiff's requirement was bona fide and 
reasonable and hence he passed an order 
determining the defendants tenancy and 
ordering possession to be delivered to the 
plaintiff. 

4. Against the said decision, a Revision 
Application was filed by the defendant to the 
Maharashtra Revenue Tribunal. But signi- 
ficantly enough, even before the Revenue 
Tribunal there was not as much as a whisper 
on behalf of the defendant that the plaintiff 
had any land other than the suit land either 
in his possession or of his ownership. The 
only question that was agitated before the 
Tribunal by the defendant was that the plain- 
tiff did not have exclusive title to the suit 
land and further that the plaintifi’s require- 
ment was not bona fide or reasonable. The 
Tribunal examined the entire evidence de 
novo and came to the conclusion that the 
tenants plea was without any substance. 
Hence the revision application was dismissed. 
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5. In this petition, the only point sought 
to be urged before me by Mr. D. M. Pinge, 
the learned advocate for the defendant- 
tenant, is that the Tenancy Courts have 
failed to frame the requisite issues, which 
he describes as statutory issues, namely: 

(a) as to whether the plaintiff had any 
other lands besides the suit land or not; and 

(b) whether taking into consideration the 
other land, if any, held by the plaintiff, the 
plaintiff was entitled to possession of the 
suit land from the tenant so as to equalise 
their respective holdings; 

Mr. Pinge contested that these were the 
statutory issues and it was incumbent upon 
the Tenancy Court to frame these issues be- 
fore deciding as to whether the plaintiff as 
the erstwhile member of the Armed Forces 
was entitled to avail of the provisions of Sec- 
tion 43-1B or not. 

6. I am unable to accede to Mr. Pinge’s 
contention. In the first place, it is not quite 
correct to contend that the issue as to whe- 
ther the landlord has got any other land or 
not and as to whether the question of equa- 
lisation would arise or not are statutory 
issues. It is true that the Tribunal cannot 
order in favour of the landlord any land in 
possession of the tenant if such order will 
ultimately result in the landlord’s getting 
into his possession larger holdings than that 
held by the tenant. But if it is mobody’s 
case that the landlord had any other land 
at all, it would be an exercise in futility for 
the Tenancy Court to frame any such issues 
in the first instance. In the instant case, i! 
is clear that the parties went to trial on the 
basis that the total holding held by the 
plaintiff-landlord was restricted to the one 
which was the subject matter of the suit, It 
was nobody’s case that other than the joint 
family land, the present plaintiff had any 
additional lands in his individual capacity. 
It is further. nobody’s case that in’ the par- 
tition any land other than the suit land had 
come to the share of the present respondent, 
It was evidently on this realisation that the 
issues relating to equalisation of the lands 
were not invited or insisted upon by the dè- 
fendant-tenant. It is evidently on account 
of the very reason why no question in that 
behalf came to be agitated by the defendant- 
tenant before the Revenue Tribunal. The 
said question is being raised before me for 
the first time in this petition. What is fur- 
ther noteworthy is that no material was 
placed on record even before me to show 
that the plaintiff had any land other than 
the suit land in his possession or of his 
ownership. All that is asked for is that an 
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academic issue should be got framed by the 
trial Court and the defendant-tenant should 
have second inning of the litigation so that 
he continues to remain in! possession merrily 
for many years to come. To my mind, this 
Courts writ jurisdiction is not meant for 
such lingering exercise, 

To my mind, this petition has no substance 
and hence the same fails. The rule earlier 
issued is discharged. However, there shall 
be no order as to costs, 

Petition dismissed. 


AIR 1983 BOMBAY 35 
MASODKAR, J. 

Madanlal Mulchand Soni, Petitioner v. 
Mainikchand Dhanraj Gugle, Shop and an- 
other, Respondents. 

Writ Petn. No. 3395 of 1981, DJ- 8-3-1982. 

Bombay Rents, Hotel and Lodging House 
Rates Control Act (57 of 1947), S. 29 (3) — 
Scope — Section contemplates only formal 
decisions affecting rights of parties — Mere 
interlocutory or procedural orders are not 
within contemplation of section ~- Held, 
order of Court issuing process to I. T. O. at 
behest of defendants in suit governed by Act 
was not revisable u/s. 29 (3). 


In the context of sub-sections (1) and (2), 
sub-section (3) has to be read and it means 
that “the orders”, which are otherwise non- 
appealable, are primarily spoken to in sub- 
section (3) of S. 29. It is not as if each and 
every order made by the trial Court is in- 
tended to be subjected to the process of re 
vision under sub-section (3). Mere inter- 
locutory or procedural orders are not the 
orders which can be taken up and challeng- 
ed u/s. 29 (3). Unless the orders formally 
adjudicate and affect rights of the parties, 
including those in the matters of procedure, 
ít is difficult to conceive that the remedy 
u/s. 29 (3) would be available. In the con- 
text of the entire scheme of S. 29, it appears 
that the orders, which under the Rent Act 
determine substantively the rights of the 
parties and because of that are “orders or 
decrees” as such, are in the contemplation 
of the legislature. Sub-section (3) does not 
style it as power of revision. It is a power 
akin to it circumscribed by conditions ens 
acted therein, one such condition being it is 
available against only otherwise non-appeal- 
able “decree” or “order”. Wherever the 
words “decree or orders” are used in S. 29, 
it is apparent that it intends to indicate for- 
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mal decision affecting rights of the parties 


AIR 1972 Guj 226, Rel. on. (Para 2) 
Cases Referred: | Chronological Paras 
AIR 1972 Guj 226 2 


Navin B. Shah, for Petitioner; C. R, Dalvi, 
for Respondents. 

ORDER :— The present petitioner filed 
Regular Civil Suit No. 780 of 1977 in the 
Court of the Joint Civil Judge, Junior Divi« 
sion, Ahmednagar. That Court made an 
order on Nov. 21, 1980 issuing process to 
the Income-tax Officer at the behest of the 
defendants though issuance of such a process 

was objected to on behalf of the plaintiff. 
The said order made by the learned trial 
Judge was subjected to an application filed 
before the 2nd Extra Assistant Judge, 
Ahmednagar, purporting to be u/s. 29 (3) of 
the Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947, hereinafter called 
“the Rent Act”. The said Court dismissed 
the revision, holding that the same was in- 
competent. That order is under challenge 
in this Court and so also the order made by 
the trial Court issuing the process to the 
I. T. O. 

2. As far as the tenability of the revision 
is concerned, it is undoubtedly clear that the 
provisions of sub-sec. (3) of S. 29 of the 
Rent Act do not provide for any such re- 
vision. Section 29 of the Rent Act deals 
with appeals. Sub-section (1) of S. 29 of the 
Rent Act indicates, by Cis. (a) and (b), the 
decree and order against which an appeal] 
lies. Proviso enacted excepts and indicates 
the decree or order against which no appeal 
shall lie. Sub-section (2) enacts that there 
would be no further appeal against any deci- 
sion in the appeal under sub-section. In 
the context of sub-secs. (1) and (2), sub-sec 
tion (3) has to be read and it means that “the 
orders”, which are otherwise non-appealable, 
are primarily spoken to in sub-section (3) of 
S. 29. It-is not as if each and every order 
made by the trial Court is intended to be 
subjected to the process of revision under 
sub-section (3). Mere interlocutory or pro- 
cedural orders are not the orders which can 
be taken up and challenged u/s. 29 (3) of 
the Rent Act. Unless the ordere formally 
adjudicate and affect rights of the parties, 
including those in the matters of procedure, 
it is difficult to conceive that the remedy 
u/s. 29 (3) of the Rent Act would be avail 
able. In the context of the entire scheme of 
Section 29, it appears that the orders, which 
under the Rent Act determine substantively 
the rights of the parties and because of that 
are “orders or decrees” as such, are in the 
contemplation of the legislature. | Sub-sec- 


36 Bom, 


tion (3) does not style it as power of revis 
sion. It is a power akin to it circumscribed 
by conditions enacted therein, one such con- 
dition being it is available against only other- 
wise non-appealable “decree” or “order”. 
Wherever the words “decree or orders” are 
used in S. 29, it is apparent that it intends 
to indicate formal decision affecting rights 
of the parties. The decision of the Gujarat 
High Court in the case of Shri Maharana 
Mills Pvt. Ltd. v. Manharrai, AIR 1972 Guj 
226, with respect, is an authority for the 
proposition that purely procedural orders 
not affecting the substantive rights of the 
parties are not within the contemplation of 
sub-section (3) of S. 29. The view taken by 
the 2nd Extra Assistant Judge, Ahmednagar, 
therefore, is, thus, correct and the revision 
filéd was rightly rejected. 
.3 Turning to the other submission of 
the learned counsel that the process should 
not have been issued by the trial Judge, it 
appears that the only opposition recorded 
was on the ground of delay and that was re- 
jected by the learned trial Judge. If there 
be any other ground, like the bar of law, to 
issue such a process, the same has not been 
raised before the trial Judge. If it be raised, 
the trial Court is bound to consider the same 
like any other objection. As the point was 
not raised before the trial Judge, it will not 
be proper to express any view on that aspect. 
4. In the result, the Rule is discharged 
with no order as to costs. However, if the 
plaintiff raises any legal objection for the 
issue of the summons by filing a proper ap- 
plication, the trial Court would hear the 
porna and decide the same according to 
aw. 


Ordered accordingly. 


AIR 1983 BOMBAY 36 
CHANDURKAR AND MEHTA, JJ. 
European Grain & Shipping Ltd., Ap- 

pellant v, Bombay Extractions Private 
Ltd, and others, Respondents. 
Appeal No. 113 of 1981, D/- 4-11-1981." 


Foreign Awards (Recognition and En- 
forcement) Act (45 of 1961), S. 2 — 
Words ‘law in force in India’? — Refer 
to the genera] body of laws operative in 
India — Mere use of word ‘under’ pre- 
ceding words ‘law in force in India’ does 





“Against Judgment of single Judge of 
this Court in Arb. Petition No. 16 of 
1980, D/- 22-1-1981. 
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not imply that reference is to a parti- 
cular law specifically enacted for pur- 
poses of provisions of Act —- Word 
‘under’ is used in sense of meaning tac- 
cording to’ — Held, contract for sale and 
purchase of a commodity was a contract 
which brought about legal relationship 
which was commercial in nature under 
the Indian Law. (Words and Phrases — 
‘Under’). AIR 1978 Bom 106 Overruled. 


When the definition of foreign award 
refers to “legal relationship...,.. consi- 
dered as commercial under the law in 
force in India” one cannot overlook the 
fact that the 1961 Act was intended to 
give effect to the New York Convention, 
The New York Convention made refer- 
ence to the national law and the de- 


claration of accused to the New York 


Convention by India made reference to 
the ‘law of India. Now, the words 
“national law” or “the law of India” no 
doubt will take in a particular statute, 
but these words are of such wide im- 
port that they will envelope the entire 
body of laws which are effective or 
operative in India. Indeed when the 
statute uses the words “law in force in 
India”, such use of words could never 
have contemplated a reference to any 
particular law aNd while it may in a 
given case in the context refer to a 
law on that particular subject, gen- 
erally such words are used when refer- 
ence is made to the genera] body of 
laws operative in India. With several 
kinds of transactions which may be 
considered as commercial on the facts 
of each case, it is obvious that 
when the Parliament referred to the 
lega] relationship considered as com- 
mercial undér the Jaw in force in India, 
it had in mind the genera] body of laws 
with reference to which the nature of 
the transaction would be considered, 
The definition clearly did not contem- 
plate any special enactment dealing with 
a commercial transaction as such only 
for the purposes of the 1961 Act, 
While it may be true that a legal rela- 
tionship may not be equated with the 
antecedent transaction which creates 
that legal relationship, it is dif 
ficult to appreciate how for the pur- 
poses of ascertaining the nature of re- 
lationship one can exclude from con- 
sideration the nature of the transac- 
tion from which the relationship flows 
or out of which the relationship is 
created. If the transaction between the 
parties is one which partakes of com- 
merce or which is in the nature of coms 
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merce, then inevitably’ the relationship 
between the parties to the contract or 
parties to the transaction will be clearly 
a commercial relationship, The nature of 
the relationship will depend on the na- 
ture of the transaction and whether the 
transaction is commercial or not will 
have to be determined with reference 
generally to the law in force in the coun- 
try inclusive of an operative legal prin- 
ciple in force in India. The mere use 
of the word tunder’ preceding the words 
“law in force in India’ would not, 
necessarily mean that one has to find 
a statutory provision or a provision of 


law which specifically deals with the 
subject of particular legal relationship 
being commercial in nature. It is no 


doubt true that the use of the word 
‘under’ in a given case may require a 
reference to a particular provision of 
law, but the meaning of the word ‘under’ 
also is ‘according .to.” Jf the 
word ‘under’ is construed in the sense 
of meaning “according to the law of 
India” or “according to the Jaw in force 
in India” or in the sense of a legal re- 
lationship being regarded as commercial 
by the law in force in India, such a con- 
struction cannot mean, that the Court is 
not giving a meaning to all the words 
used in S, 2 or that any part of that sec- 
tion is being ignored. ATR 1965 Bom 114 
Commented upon, AIR 1978 Bom 106 
Overruled, (Paras 24, 24A. 25) 


In the circumstances, held, the con- 
tract in the instant case, which was for 
the sale and purchase of a commodity, 
was clearly a contract which brought 
about legal relationship which was com- 
mercial in nature under the Indian law. 


(Para 29) 
Cases Referred: Chronological Paras 
AIR 1978 Bom 106 8, 11, 18, 24. 


ATR 1965 Bom 114:66 Bom LR 758 28 
AIR 1953 SC 394: 1953 Cri LJ 1480 24A 
AIR 1952 SC 369 24A 
(1936) 2 KB 403: (1936) 2 All ER 1066: 
105 LJ KB 767 (CA) Craven-Ellis 
v. Canons Limited 23 


F., S. Nariman, D. R. Zaiwalla, G. E. 
Vahanvati, T. N. Subramaniam, S. J. 
Vazifdar and M, P, Bharucha, i/b M/s. 
Mulla & Mulla and Craigie Blunt & 
Caroe, for Appellant: M. P. Kenia with 
J. M. Shah, for Respondents; 
C. M. Korde with D. B. Shroff ijb M/s. 
Little & Co. and S. Ganesh ijb M/s. 
Romer Dadachanji Sethna & Co., 
Interveners, 
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CHANDURKAR, J.:— This appeal 
arises out of an order passed by a learned 
single Judge rejecting petition filed 
by the appellants for enforcement of a 
foreign award u/s. 6 of the Foreign 
Awards (Recognition and Enforcement) 
Act, 1961 (hereinafter referred to as “the 
1961 Act”), 


2. It is not necessary for the pur- 
pose of the appeal to refer to the de- 
tails of the transactions in respect of 
which a contract in writing was entered 
into on 16th Sept, 1976 between the ap- 
pellants and the respondents through 
the brokers Marshall Produce Brokers 
Co. Pvt. Ltd., under which the respon- 
dents agreed to ship to the appellants 
250 metric tons of ground-nut extrac- 
tions of the quality specified in the con- 
tract at a price of £ 99 per tonne. The 
delivery was to be made to the peti- 
tioners at Bombay in Jan/Feb. 1977 at 
the appellants’ option, One of the 
terms of the contract provided that “this 
contract is made under the terms and 
conditions effective at the date of the 
Grain -And Feed Trade Association 
(GAFTA), Baltic Exchange Chambers, 28 
St. Mary Axe, London, Contract 
No. 119”. It was also provided by the 
said contract that contract No, 119 was 
made a part of the contract except so 
far as it was modified and the modifica- 
tion indicated was that the extension 
of delivery cl. No, 5 was to be deleted. 
This contract was signe by the respon- 
dents at Bombay and by the appellants 
at London where it was sent by -the 
brokers, 

3. GAFTA Contract No. 119 con- 
tained an arbitration clause, fhe mate- 
rial part of which reads as follows:— 


“Any dispute arising out of or under 
this contract shall be settled by arbitra- 
tion in London in accordance with the 
Arbitration Rules of the Grain and Feed 
Trade Association Ltd, No. 125 such 
Rules forming part of this contract and 
of which both parties hereto shal] be 
deemed to be cognisant,” 7 
GAFTA Contract No, 119 also contrains 
a clause regarding domicile. Under that 
clause contract No. 119 is, by agreement, 
deemed to have been made in England 
and to be performed there, any corres- 
pondence in refernce to the offer, ‘the 
acceptance, the place of appointment or 
otherwise notwithstanding, and the 
Courts of England or Arbitrators ap- 
pointed in England, as the case may be, 
shall, except for the purpose of enforc- 
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ing any Award made in pursuance of 
the clause hereto, have exclusive juris- 
diction over all disputes which may 
arise under the contract”, 


4, Admittedly the respondents wera 
not in a position to ship the goods even 
during the extended period yp to April/ 
May 1977 and by letter dated 18th 
Apri] 1977 the respondents admitted 
their liability to pay damages but want- 
ed*to settle the outstanding contracts as 
per the origina] contract period, A 
dispute having arisen, it had to be re- 
ferred to arbitration in accordance with 
rules of GAFTA, An arbitration was 
claimed by the appellants who duly am 
pointed its Arbitrator and called upon 
the respondents to appoint their Arbi- 
trator. The respondents, however, hav- 
ing-failed to do so, as contemplated by 
the rules, GAFTA appointed one Mr, D. 
Waller as an Arbitrator for the respon- 
dents and a notice dated 2ist July 1977 
was issued by the Arbitrators calling 
upon the respondents to file a written 
statement not later than 15th August 
1977 and to remain present in the office 
on 18th Aug. 1977 for proceeding with 
the arbitration. Mr, Waller had also 
independently written to the respon- 
dents on 26th July 1977 intimating to the 
respondents that he had been appointed 
by the Grain And Feed Trade Associa- 
tion as an Arbitrator in a dispute with 
European Grain & Shipping Ltd. in con- 
nection with the contract dated 16th Sept. 
1976 and that the meeting with the 
buyers’ Arbitrator was fixed for 18th 
Aug. and it was necessary for the re- 
spondents to send him all the evidence, 


so that he could do his best to protect 
their interest, 
5. The respondents, however, seem 


to ‘have ignored the arbitration proceed- 
ings wholly. The Arbitrators proceed- 
ed to decide the dispute and made an 
award on 8th Sept. 1977 awarding a 
sum of £ 12,000/- to the appellants being 
the difference in price and the award 
further directed that the respondents 
should pay to the appellants the said 
sum within 14 days from the date of 
the award along with a sum of US 
Dollars 4,812/- on account of dead 
freight due as per contract. Interest at 
the rate of 8% p. a. from 27th April 


1977 to the date of the award was also. 


directed to be paid, 


6. It appears that the appellants dis- 
covered that there was an arithmetical 
error and at their instance the quantum 
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of damages was reduced from £ 12.000/~ 
to £ 11,750/-, This award along with 
another award was sent to the respon- 
dents by the Arbitrators and the receipt 
thereof was acknowledged by the re- 
spondents by their letter dated 19th 
Sept, 1977 written to the appellants. 
It is important to mention that in this 
letter, the resOpndents expressed their 
anxiety “to finalise the matter amicably 
and to the utmost satisfaction of both 
of us” when one of the Directors of the 
Company would visit U, K. in Oct. 1977 
and when some other common friends 
were also likely to visit U, K. After 
this letter of 19th Sept. 1977, the amend- 
ed award was also forwarded to the 
respondents by GAFTA. Since, how- 
ever, the liability under the award still 
remained undischarged, the appellants 
filed a petition u/s, 6 of the 1961 Act on 
24th July 1979. 

7. The filing of the award was re- 
sisted on behalf of the respondents on 
various grounds such as: that the award 
was not a foreign award, that at no time 
were the terms of GAFTA referred to 
in the contract given to or communi- 
cated to the respondents and, therefore, 
the arbitration agreement in contract 
No. 119 was not binding on the respon- 
dents, that the award was modified with- 
out the arbitrators having any power to 
do so and that in any case, there was 
inadequate notice of the arbitration pro- 
ceedings to the respondents, There- 
fore, according to the réspondents, the 
award should not be enforced in view 
a oe provisions of S. 7 (1) of the 1961 

c « 

8. One of the main contentions rais- 
ed beforé the learned single Judge was 
that the provisions of the 1961 Act 
could not be availed of by the appel- 
lants and the award could, therefore, 
not be enforced. This contention was 
advanced on the basis of the decision of 
a learned single Judge of this Court in 
Indian Organic Chemicals Ltd, v. Chem- 
tex Fibres Inc., AIR 1978 Bom 106. In 
that decision, thé learned Judge has 
taken the view that for application of 
S. 3 of the 1961 Act, an agreement must 
be commercial not as normally- under- 
stood but that it must be also establish- 
ed that it is commercial by virtue of a 
provision of law or an operative legal 
principlé in force in Indig and that the 
law in force in Sec, 2 of the 1961 Act 
did not mean law generally in force in 
India, Having regard to that decision, 
which the learned Judge felt compelled 
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to follow, though, according to the 
learned Judge, left to himself, he would 
have taken a view different from the 
one taken in Indian Organic Chemicals 
Ltd’s case (AIR 1978 Bom 106), he 
held that the award could not þe filed 
in this Court for reasons given in the 
judgment in that case, Though this view 
was sufficient to dispose of the petition, 
the learned Judge went on to consider 
the other contentions advanced before 
him on behalf of the respondents and 
negatived all of them. The learned 
single Judge held that the award in 
question was a foreign award, and that 
under the contract of 16th Sept. 1976 
all the terms contained in standard form 
No, 19 except as specifically excepted 
or in so far as they are clearly contrary 


to the terms of the contract 
must be deemed to be in- 
corporated in the contract including 


the arbitration clause. He also held that 
jt could not be believed that the re- 
spondents were not aware of the stan- 
dard GAFTA contract form. He negativ- 
ed the contention of the respondents 
that there was no power in the Arbi- 
trators to rectify the award by correct- 
ing an arithmetical mistake and, in any 
case, according to him, if the modifica- 
tion was invalid, the original award will 
stand and could be filed and decree 
passed thereon. With regard to the con- 
tention that the notice given by the 
Arbitrators was inadequate, the Jearned 
Judge referred to the conduct of the 
respondents and noticed the fact that 
the respondents had not applied for 
tme for filing written statement or for 
postponement of hearing on the ground 
of inadequate notice oy of difficulty in 
getting foreign exchange. The conten- 
tion of inadequacy of notice was found 
by the learned Judge to be nothing but 
an afterthought which could not be en- 
tertained, The learned Judge, however, 
having regard to the construction of 
Sec, 6 (1) of the 1961 Act, with great 
reluctance dismissed the petition. As 
already pointed out the appellants have 
now filed this appeal challenging the 
dismissal of their arbitration petition. 


9. The respondents have also filed a 
cross-objéection challenging the adverse 
findings recorded against them by the 
learned single Judge, 


10. It appears that similar arbitration 
petitions are pending in this Court at 
the instance of the appellants and, 
therefore, when the 
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up for argument, Mr. Ganesh appearing 
in one of the matters for the respon- 
dents therein asked for permission to 


intervene and accordingly. permission 
was granted. He also, therefore, ad- 


dressed us in addition to the arguments 
advanced for the respondents by Mr. 
Kenia, 

11. The main and the only ground 
on which the arbitration petition filed 
by the appellants has been dismissed by 
the learned Judge arises out of the con- 
struction of S. 2 of the 1961 Act, which 
reads as follows:— 

“In this Act, unless the context other- 
wise requires, ‘foreign award’ means 
an award on differences between per- 
sons arising out of legal relationships, 
whether contractua] or not, considered 
as commercial under the law in force 
in India, made on or after the lith day 
of October, 1960— 


(a) in pursuance of an agreement in 
writing for arbitration to which the 
Convention set forth in the Schedule 
applies, and 

(b) in one of such territories as the 
Central Government, being satisfied that 
reciprocal provisions have been made, 
may, by notification in the Official 
Gazette, declare to be territories to 
which the said Convention applies.” 

As already pointed out, the words “legal 


relationship ...,.............. considered as 
commercial under the law in 
force in India” were construed 


in the Indian Organic Chemicals Ltd.'s 
case (AIR 1978 Bom 106) to mean that — 
there must be some positive legal pro- 
vision which expressly makes a provi- 
sion as to what legal relationship should 
be considered as commercia] and in the 
absence of such legislation, the provi- 
sions of Sec. 2 of the 1961 Act could 
not be invoked. Since the correctness 
of this decision is in issue, it is neces- 
sary to refer to that decision in some de- 
tai] and the history of the Conventions 
and the legislation dealing with foreign 
awards. 

12. The history of the legislation re- 
lating to foreign awards dates back to 
the Protocol] on Arbitration Clauses 
signed at Geneva on 24th Sept, 1923, to 
which India was a signatory. Cl. 1 of 
the protocol reads as follows :—. 

“Each of the Contracting States re- 
cognises the validity of an agreement 
whether relating to existing or future 
differences between parties subject re- 
spectively to the jurisdiction of dif- 
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ferent contracting States by which the 
parties to a contract agreesto subject to 
arbitration all or any differences that 
my arise in connection with such con- 
tract relating to commercial matters or 
to any other matter capable of settle- 
ment by arbitration whether or not the 
arbitration is to take place in a country 
_to whose jurisdiction none of the par- 
ties is subject, 


Each Contracting State reserves the 
right to limit the obligation mentioned 
above to contracts which are considered 
as commercial under its national law. 
Any Contracting State which avails it- 
self of this right wil] notify the Secre- 
tary-General of the League of Nations 
in order that other Contracting States 
may be so informed.” 


According to this Protocol arrangement, 
the contracting States recognised the 
validity of an agreement of arbitration, 
whether it related to existing or future 
differences between the parties who 
were subjects of the contracting States, 
and the arbitration agreement could be 
in respect of differences that may arise 
in connection with a contract relating to 
commercia] matters or to any other 
matter capable of settlement by arbitra- 
tion. However, liberty was given to the 
contracting State to limit the obligation 
created under the Protocol only to con- 
tracts which were considered as com- 
mercial under the national law of the 
contracting State. The 1923 Convention, 
therefore, provided for settlement by 
arbitration of differences arising out of 
a contract which may relate to com- 
mercial or any other matter. 


13. The Protocol] was followed by a 
Convention on Execution of Foreign Ar- 
bitral Awards to which also India was 
a party, The Convention laid down that 
in the territories of any. High Contract- 
ing Party to which the Convention ap- 
plies, an arbitral award made in pursu-~ 
ance of an agreement whether relating 
to existing or future differences, called 
a “submission to arbitration.” covered 
by the Geneva Protoco] shall be recog- 
nised as binding and shall be enforced 
in accordance with the rules of pro- 
cedure of the territory whére the award 
is relied upon, provided that the said 
award has been made in a territory of 
one of the High Contracting Parties to 
which the Convention applied and be- 
tween persons who are subject to the 
jurisdiction of one of the Contracting 
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Parties. The Convention laig down the 
conditions which were necessary for 
recognition or enforcement of a foreign 
arbitra} award. The Convention also 
laid down circumstances under which 
the Court could refuse recognition or 
enforcement of the ‘award. It referred 
to the documents to be supplied by the 
party relying upon the award to the 
Court. 


14. This Convention was given effect 
to by the Arbitration (Protocol & 
Convention) Act 1937 (hereinafer refer- 
red to as “the 1937 Act”), The 1937 Act 
inter alia provided that the effect of a 
foreign award will be that it shall be 
enforcéable in India as if it was an 
award made in a matter referred to 
arbitration in India subject to the pro- 
visions of the 1937 Act. Under sub-sec- 
tion (2) of Sec. 4 it was provided that 
any foreign award which would be en- 
forceable under this Act shall be treat- 
ed as binding for all purposes on the 
persons as between whom it was made 
and may accordingly be relied on by 
any of those persons by way of defence, 
set-off or otherwise in any legal pro- 
ceedings in India and any references in 
this Act to enforcing a foreign award 
shal] be construed as including refer- 
ences to relying on an award. The pro- 
cedure and conditions for enforcement 
of foreign awards was laid down in the 
Act, See. 7 contained conditions for en- 
forcement of foreign awards and u/s. 6 
it was provided that where the Court 
is satisfied that the foreign award is 
enforceable under the Act, the Court 
shal] order the award to be filed and 
shal] proceed to pronounce judgment 
according to the award and under sub- 
sec. (2) of Sec. 6 it was provided that 
upon the judgment so pronounced, a 
decree shall follow and no appeal shall 
lie from such decree except in so far _ 
as the decree is in excess of or not in 
accordance with the award: The pro- 
cedure for enforcement of the award 
was that the award had to be filed in 
Court aNd an application had to be 
made, of which notice was to be given 
to the parties to the arbitration, other 
than the application requiring them to 
show cause why the award should not 
be filed, The crucia] provision with re- 
gard to the foreign award is, however, 
in Sec. 2, the materia] part of which 
reads as follows 


“In this Act ‘foreign award’ means 
an award on differences relating to mat- 
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ters considered as commercia] under the 
law in force in India, made after the 
28th day of July. 1924— 

(a) in pursuance of an agreement for 
arbitration to which the protocol set 
forth in the First Schedule applies, and 

(Cb) & (CY) erennere 
Therefore, a foreign award for the pur- 
poses of the 1937 Act could be only an 
award given on differences relating to 
matters considered as commercia] under 
the Jaw in force in India. 
_ I5. In 1958 there was a new Conven- 

tion called the “New York Convention” 
on the Recognition and Enforcement of 
Foreign Arbitra} Awards. Cl. 1 of Arti- 
cle I of the Convention read as fol- 
lows :— 

“This Convention shal] apply to the 
recognition and enforcement of arbitral 
awards made in the territory of a State 
other than the State where the recogni- 
tion and enforcement of such awards 
are sought, and arising out of differen- 
ces between persons, whether physical 
or legal, It shall also apply to arbitral 
awards not considered as domestic 
awards in the State where their recog- 
nition and enforcement are sought,” 
Under cl. 3 of the Convention it is open 
to any State when signing, ratifying or 
acceding to the Convention that on the 
basis of reciprocity, if would declare 
that it would apply the Convention to 
the recognition and enforcement of 
awards made only in the territory of 
another contracting State and then in 
cl. 3 of Art, I it was provided as fol- 
lows :-— 

“It may also declare that it will apply 
the Convention only to differences aris- 
ing out of legal relationships, whether 
contractual or not, which are consider- 
ed as commercial under the national 
law of the State making such declara- 
tion.” 

The apparent difference between the 
provisions of the New York -Convention 
and the Geneva Protocol was that 
while under the Geneya Protocol, dif- 
ferences which may arise only in con- 
nection with a contract relating to com- 
mercial matters or to any other matter 
capable of settlement by arbitration 
could be the subject-matter of arbitra- 
tion, under the New York Convention 
provision was made for resorting to 
arbitration in matters which may not 
be contractua}] because the declaration 
was that the Convention was to be ap- 
plied to differences arising out of re= 
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lationships, whether contractua] or not. 
But under both the Geneva Protocol 
and the New York Convention, the re- 
lationship had to be commercial under 
the national law of the State making 
the declaration. It needs to be emphasi- 
sed that so far as both the Geneva Pro- 
toco} and the New York Convention 
were concerned, the commercial nature 
of the contract in the case of Geneva 
Protocoa] and the commercial nature 
of the Jegal relationship under the New 
York Convention had both to be deter- 
mined with reference to the national 
law of the State making the declaration. 
The New York Convention further in 
cl, 1 of Art. II provided as follows:— 
“Each contracting State shall recog- 
nise an agreement in writing under 
which the parties undertake to submit 
to arbitration all or any differences 
which have arisen or which may arise 
between them in respect of a defined 
legal relationship, whether contractual 
or not, concerning a subject-matter 
capable of settlement by arbitration.” 


Art. V enumerated the circumstances 
under which recognition and enforce- 
ment of the award may be refused, 
while the earlier Art. IV prescribed the 
documents which had to be filed by the 
party for recognition and enforcement 
of the award, 

16. India declared its accession to the 
New York Convention on 18th July 
1960 in the following words:— 

“In accordance with Art, I of the 
Convention, the Government of India 
declare that they will apply the Con- 
vention to the recognition and enforce- 
ment of awards made only in the terri- 
tory of a State, party to this Conven- 
tion. They further declare that they 
will apply the Convention only to dif- 
ferences arising out of legal relationships, 


- whether contractual] or not, which are 
considered as commercial under the 
Law of India.” 

By this declaration, therefore, India 


restricted the applicability of the Con- 
vention only to differences arising out 
of lega] relationships which were con- 
sideréd as commercial under the law of 
India, whether those relationships were 
contractual] or not. 

17. In order to give effect to this 
new Convention, which was adopted on 
10th June 1958 and ratified by India on 
13th July 1960, the Parliament enacted 
the 1961 Act. Under Sec. 4 of this Act 
a foreign award was subject to the pro: 
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visions of the Act made enforceable in 
India as if it were an award made in a 
matter referred to arbitration in India. 
The procedure for filing of foreign 
award in Court was laid down in Sec. 5 
and u/s. 6 the Court was empowered 
to order the award to be filed and to 
pronounce judgment according to the 
award, if it was satisfieq that the foreign 
award was enforceable under the Act. 
Upon such judgment peing pronounced, 
a décree was to follow and no appeal 
lay against such a decree except in so 
far as the decree was in excess of or 
not in accordance with the award. Sec- 
tion 7 laid down the conditions for en- 
forcement of a foreign award and these 
were virtually intended to give effect to 
the., provisions of Art. V of the New 
York Convention, The declaration con- 
templated by cl, 3 of Art. I of the New 
York Convention that gq contracting 
State would apply the Convention only 
to differences arising out of legal’ re- 
lationships, whether contractual or not, 
which were considered as commercial 
under the national law of the State 
making such declaration and the decla- 
ration made while declaring India’s ac- 
cession to the New York Convention 
that “They (Government of. India) fur- 
ther declare that they will apply the 
Convention only to differences arising 
out of legal relationships, whether 
contractual or not, which are con- 
sidered as commercia] under the Law of 
India”, were given effect to in the de- 
finition of ‘foreign award’ in Sec, 2, the 
material part of which reads as fol- 
lows :—~ 


“In this Act, unless the context other- 
wise requires, ‘foreign award’ means an 
award on differences between persons 
arising out of lega] relationship, whe- 
ther contractual or not, considered as 
commercia] under the Jaw in force in 
India, made on or after the 11th day of 
October, 1960— 


(a) in -pursuance of an agreement in 
writing for arbitration to which the 
Convention set forth in the Schedule 
applies, and : 

(b) in one of such territories as the 
Centra] Government, being satisfied that 
reciproca] provisions have been made, 
may, by notification in the Official 
Gazette, declare to be territories to 
which the said Convention applies.” 
There is no dispute that United King- 
dom is one of the countries which has 
been notified, The definition of ‘foreign 
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award’? will show that in order to fall 
within that definition. the award must 
satisfy certain requirements. Firstly, it 
must be an award on differences þe- 
tween persons who have legal relation- 
ship with one another, such relationship 
may be contractual or not, and second- 
ly, the lega] relationship must be con- 
sidered as commercia] under the law in 
force in India, and thirdly. the award 
must be made on or after 11th Oct. 1960 
and lastly, the award must be in pur- 
suance of an agreement in writing for 
arbitration to which the New York Con- . 
vention applies. The definition will 
show that when it referred to “legal 
relationship .,....... considered as com- 
mercial under the law in force in India”, 
it was intended to give effect to the de- 
claration in the Convention that the 
lega] relationship must be considered 
as commercial under the national law of 
the State making the declaration and in 
terms of the accession of India to the 
New York Convention. The declaration 
was that the lega} relationship, whether 
contractual or not, was to be such as is 
considered as commercia] under the law 
of India, Therefore, when the Parlia- 
ment used the words “Yaw in force in 
India,” we cannot lose sight of the fact 
that the use of those words was intend- 
ed to give effect to the concept of ‘law 


of India’ contained in the declaration 
of accession and to the concept of 
‘national law of the State making a 
declaration,’ which is the phraseology 


used in the New York Convention, 

18. Mr. Nariman appearing on be- 
half of the appellants has contended 
that when the definition of foreign 
award uses the phraseology “considered 


-as commercial under the Jaw in force 


in India,” it has merely to þe ascertain- 
ed whether a legal relation- 
ship is regarded by law aS commercial 
or whether a legal relationship is re- 
cognised in law as commercia] and, ac~- 
cording to.the learned Counsel, it was 
not necessary to enact any particular 
statute, as seems to be contemplated by 
the decision in Indian Organic Chemi- 
cals Ltd.’s case (AIR 1978 Bom 106) which 
would specify or indicate what legal re- 
lationships were to be commercial for 
the purposes of the 1961 Act. In other 
words, the contention is that if under 
the general law of the land, a particu- 
lar relationship was considered as com- 
mercia] in the normal sense of the term, 
then that was enough to satisfy the re- 
quirement of the definition of ‘foreign 
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award’, It was argued that admittedly, 
the transaction in question between the 
appellants and the respondents was a 
trading transaction in which buying and 
selling was involved and if undoubtedly 
a trading transaction or a buying and 
selling transaction is a commercia] tran- 
saction, then, according to the learned 
Counsel, the award in question was a 
‘foreign award’ which the appellants 
were entitled to enforce ynder the pro- 
visions of the 1961 Act. 


19. What is argued before us by Mr, 
Kenia and Mr. S. Ganesh is that when 
the definition of ‘foreign award’ uses the 
words “consideréd as commercia] under 
the law in force in India”, it contem- 
plates that there is some provision some- 
where specifically enacted, which gives 
some guidelines as to which legal re- 
Jationships are to be considered as com- 
mercial, Mr. Kenia’s argument was that 
there is no provision in the Act either 
defining or indicating what legal re- 
lationship is considered as commercial 
nor can this be found under any other 
law in force in India. The learned 
counsel contended that though the use 
of the word ‘considered’ may not be 
equated with the word ‘defining, ul- 
timately while determining the scope 
of the concept of foreign award, it 
would become necessary to find whe- 
ther there is any definition anywhere 
to indicate that a particular legal re- 
lationship has to be considered as com- 
mercial. 


20. Mr. S. Ganesh appearing for the 
intervener has further argued that a 
legal relationship is different from the 
antecedent transaction which gives rise 
to that legal relationship and if the 
argument of the learned Counsel for 
the appellants is accepted that no spe- 
cia] enactment or provision is necessary, 
which specifically defines or indicates 


what legal relationships can be con- 
sidered as commercial, the Court will 


not be giving effect to the words “under 
the law for the time being in force.” 
Our attention has been invited to the 
definition of “Indian law” in Sec, 3 (29) 
of the General Clauses Act and to the 
definition of “existing law”? in Arti- 
cle 366 (10) of the Constitution of India, 
Cl. (10) of Art. 366 of the Constitution 
defines “existing law’ as meaning any 
law, Ordinance, bye-law, rule or regu- 
lation passed or made before the com- 
mencement of this Constitution by any 
Legislature, authority or person having 
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powér to make such a law, Ordinance, 
Order, bye-law, rule or regulation, Now, 
the argument before us appears to be 
that the words “considered as commer- 
cial under the Jaw in force in India” 
would mean that the law must be one 
within Sec, 3 (29) of the General Clauses 
Act and it must clearly and ynequivo- 
cally regard a particular legal relation- 
ship aS a commercia] one and that this, 
the said Act must do for the purposes 
of the 1961 Act alone. It was argued 
that there was nothing in the Sale of 
Goods Act which regards a relationship 
between a buyer and seller as commer- 
cial; that it only regulates the rights of 
buyers and sellers, 


21. We are unable to see the rel- 
evancy of the definition of “existing 
law” made in Art. 366 (10) of the. Con- 
stitution which is intended to give the 
meaning of those words which have 
been used in the Constitution at dif- 
ferent places. It refers to Jaw made be- 
fore the commencement of the Constitu- 
tion. The 1961 Act is a post Constitu- 
tion Act and though it is possible to 
appreciate the argument that there has 
to be some provision which must speci~ 
fically indicate what legal relationship 
shoulg be considered as commercial, 
when the definition of foreign award 
used the words “legal relationship ...... 
«Considered as commercial under the 
law in force in India,” any reference to 
existing law in Art, 366 (10) of the 
Constitution appears to be inapposite, 
Now, so far as the definition of “Indian 
law” is concerned also, it is difficult to 
appreciate how that definition is of any 
assistance to the respondents, A “law 
in force in India” contemplated by the 
definition of foreign award could be 
Indian law u/s, 3 (29) of the General 
Clauses Act because the definition itself 
states that the words mean any Act, 
Ordinance, regulation which had the 
force of law. The reference to Indian 
law in Sec. 3 (29) of the General 
Clauses Act has however, really nothing 
to do with the contention which is now 
sought to be raised on the requirement 
of the definition of ‘foreign award,’ 


22. Now, for the purposes of this 
case, it is not necessary to go inte the 
width of the meaning of the word ‘com- 
merce’ because admittedly, a trading 
activity like buying and selling, which 
is involved in the instant case, wil] be. 
covered by commerce, ‘Commercial’ will 
mean pertaining to commerce, on which 
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there can hardly be any dispute. In 
Black’s Law Dictionary, ‘commercial’ is 
defined as “relates to or is connected 
with trade and traffic or commerce in 
general” and it is stated that “commer- 
cial’ is a ‘generic term for almost all 
aspects of buying and selling.” 


23. There is also No dispute that be- 
tween the appellants and the respon- 
dents in this case there is a legal re- 
lationship which is contractual, We are, 
therefore, not concerned with any legal 
relationship which is not contractual, 
though we may point out that Mr. Nari- 
man ‘had invited our attention to cer- 
tain passages from Mulla’s Contract Act 
and Mulla’s Sale of Goods Act which 
deal with the concept of a quasi-contract 
and what was argued was that when 
the definition uses the words “legal re- 
lationship, whether contractual or not”, 
reference was intended to be made to 
a relationship which could be brought 
about by the concept of a quasi-con- 
tract as contemplated by the principle 
embodied in Sec. 70 of the Contract Act. 
In Mulla’s Contract Act, 9th edition, 
page 497, quoting the decision in Craven- 
Ellis v. Canons Limited, (1936) 2 K. B. 
403, it is observed that “The rendering 
of servicés under a void agreement is a 
typical situation leading to a quasi-con- 
tractual remedy.” In that decision Greer 
L. J. has put the proposition thus at 
page 412: 


“In my judgment, the obligation to 
pay reasonable remuneration for the 
work done when there is no binding 
contract between the parties is imposed 
by a rule of law. and not by an infer- 
ence of fact arising from the acceptance 
of services or goods. It is one of the 
cases referred to in books on con- 
tracts as obligations arising quasi ex 
contractu, of which a well known in- 
stance is a claim based on money had 
and received.” 

24. Now, when the definition of 
foreign award refers to “lega] relation- 
Ship ...cssseesas considered as commer- 
cjal under the law in force in India” we 
cannot overlook the fact that the 1961 
Act was intended to give effect to the 
New York Convention. The New York 
Convention made reference to the 
national law and the declaration of ac- 
cession to the New York Convention by 
India made reference to the law of 
India, Now, the words “national law” 
or “the law of India’ no doubt will 
take in a particular statute, but these 


European G, & 5. Ltd, v. Bombay Extractions Pvt, Ltd, 


A.L R. 


words are of such wide import that 
they will envelope the entire body of 
laws which are effective or operative 
in India. Indeed when the statute uses 
the words “law in force in India,” such 
use of words could never have contem- 


plated a reference to any particular 
law and while it may in a given case 
in the context refer to a law on that 


particular subject, generally such words 
are used when reference is made to the 
general] body of laws operative in India. 
We have repeatedly asked the learned 
Counsel] for the intervener and the re- 
spondents as to what kind of provision 
they contemplated which they argued 
that there has to be a law which deals 
with contractual legal relationships and 
declares them to be commercial, We 
were, however, unable to elicit any 
satisfactory answer, With several] kinds 
of transactions which may be consider- 
ed as commercia] on the facts of each 
case, it is obvious that when the Parlia- 
ment referred to the legal relationship 
considered as commercia] under the law 
in force in India, it had in mind the 
general body of laws with reference to 
which the nature of the transaction 
would be considered. The definition 
clearly did not contemplate any special 
enactment dealing with a commercial 
transaction as such only for the pur- 
poses of the 1961 Act. While it may be 
true that a legal relationship may not 
be equated with the antecedent transac- 
tion which creates that legal relation- 
ship. it is difficult for us to appreciate 
how for the purposes of ascertaining the 
nature of relationship we can exclude 
from consideration the nature of the 
transaction from which the relationship 
flows or out of which the relationship 
is created. If the transaction between 
the parties is one which partakes of 


commerce or which is in the 
nature of commerce, then  inevit- 
ably the relationship between 


the parties to the contract or parties 
to the transaction will be clearly a com- 
mercia] rélationship, The nature of the 
relationship will depend on the nature 
of the transaction anq whether the 
nature of the transaction is com- 
mercial or not will have to be 
determined with reference generally to 
the law in force in the country inelu- 


sive of what the learned Judge, who 
decided the Indian Organic Chemicals 


Ltd.’s case (AJR 1978 Bom 106) referred 
to as an operative legal principle in 


force in India. The mere use of tha 
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word ‘under’ preceding the words “law 
in force in India’ would not, in our 
view, necessarily mean that you have 
to find a statutory provision or a pro- 
vision of law which specifically deals 
with the subject of particular legal re- 
lationship being commercial in nature. 


24A. It is no doubt true that the use 
of the word ‘under’ in a given case may 
require a reference to a particular pro- 
vision of law, but the meaning of the 
word ‘under’ also is “according to.” 
(See Black's Law Dictionary.) If the 
word ‘under’ is construed in the sense 
of meaning “according to the law of 
India” or “according to the law in force 
in India” or in the sense of a legal re- 
lationship being regarded as commer- 
cial by the law in force in India, such 
a construction cannot mean, as was con- 
tended, that the Court is not giving a 
meaning to al] the words used in S. 2 
or that any part of that section is being 
ignored. It is not, therefore, necessary 
to refer to the two decisions of the 
Supreme Court on which reliance was 
placed by Mr. Ganesh in Aswini Kumar 
v. Arbinda Bose. AIR 1952 SC 369. in 
which the Supreme Court has held that 
it is not g sound principle of construc- 
tion to brush aside words in a statute 
as being inapposite if they can have 
appropriate application in circumstances 
conceivably within the contemplation of 
the statute, and the decision in Shiv 
Bahadur Singh v, State of Vindhya 
Pradesh, AIR 1953 SC 394, in which tha 
Supreme Court pointed out that it is 
incumbent on the Court to avoid a con- 
struction, if reasonably permissible om 
the Janguage which would render a part 
of a statute devoid of any meaning or 
application. 


25. Mr. Nariman has brought to our 
notice two decisions of the United States 
District Court in which the same phra- 
seology used in the New York Conven- 
tion and in the American statute giving 
effect to that Convention was construed. 
We have been supplied with a photostat 
extract from the Federa] Supplement, 
Vol. 356, containing the judgment in the 
case of the Island Territory of Curacao 
v. Solitron Devices, Ine. given by the 
United States District Court on 14th. 
Feb, 1973. The dispute in that case was 
between the Government of Curacao 
and Solitron Devices Inc.. which was a 
manufacturer in the Uniteq States and 
one of the contentions was that the 
award given by the Arbitrators in Cur- 
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acao did not arise out of “legal rela- 
tionship” ......... which is considered as 
commercial including a transaction, 
contract or agreement described in Sec- 
tion 2 of the relevant statute and thus 
did not fal] under the Convention. The 
dispute had arisen out of an agreement 
between Curacao and the Solitron Devi- 
ces Inc, under which Curacao had 
agreed to construct factory buildings 
in Curacao at the expense of Ctracao 
and in those factories, Solitron Devices 
Inc, had agreed to put its electronic 
manufacturing industry into operation 
within 12 months of the delivery of the 
larger building and the manufacturing 
industries were such as to provide em- 
ployment for at least 3000 persons born 
in the Netherlands Antilles. The objec- 
tion to the award raised on behalf of 
Solitron Co. was negatived in the fol- 
lowing words :— 


(6) Solitron objects (Memo, pp. 10, 
11) that the award did not arise out of 
a Jega] relationship ............ which is 
considered as commercial, ~in- 
cluding a transaction, contract 
or agreement - described in Sec- 
tion 2 of this title......... 79 U.S.C. § 
202) and thus did not 
Convention (9 U.S.C. § 202). The re- 
ference to Sec, 2is to ‘any maritime 
transaction or a contract evidencing a 
transaction involving commerce.’ 


The Convention, which is enforced 


by Chapter 2 of Title 9 of the Code, 
was adopted in 1958 by the United 
Nations Conference on International 


Commercial Arbitration, It was provid- 
ed that each ‘Contracting State’ (and 
both the United States and the Nether- 
lands became such) could declare that 
it would apply the Convention only to 
awards arising from ‘legal relationships 
EE which are considered as commercial 
Pore ’ The United States so declared 
and 9 U. S. C. § 202 so provides, 
Research has developed nothing to 
show what the purpose of the ‘commer- 
cial’ limitation was. We may logically 
speculate that it was to exclude matri- 
monial and other domestic relations 
awards, political awards, and the like. 


Judged by any test. however, the 
contract of January 12, 1968 seems 
clearly to be ‘commerical’. It has been 


said in this connection (Quigley, Con- 
vention on Foreign Arbitra] Awards, 
58 A. B. A. J. 821, 823 (1972)): ‘In the 
ease of the United States reservation it 
seems clear that. the ful] scope of 
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‘commerce’ and ‘foreign commerce’, as 
those terms have been broadly interpre- 
ted, is available for arbitral agreements 
and awards.” 


The United States Court thus pointed 
out that the agreement between the 
parties was clearly commercial and 
that the word ‘commercial was put in 
order to exclude matrimonial and other 
domestic relations awards, political 
awards and the like The other decision 
is also of the United States District 
Court, South pistrict of New York and 
the extract is taken out of the Year 
Book of Commercial Arbitration, Vol. 5, 
1980, page 271. The dispute in that case 
was between two Corporations, one from 
Chile and the other from New York, and 
the Arbitration award was made in 
‘Chile. It held that a dispute arose 
out of a classic commercial relationship 
involving purchase and sale of goods by 
two Corporations and, therefore, the 
arbitration agreement was within the 
meaning of the New York Convention, 
We quote the extract below:-— 

“After having referred to Art. I, 
Para 1, of the New York Convention, 
and having observed that the ‘United 
States has limited the scope of Art, II, 
Para 1, by adopting the reservation that 
the Convention applies only to arbitra- 
tion agreementg ‘arising out of legal 
relationships...... which are considered 
as commercial”...,,. Art, I, Para 3’, the 
Court concluded that the submission 
agreement provided for arbitration of 
the dispute as to the quality and con- 
dition of goods purchased, Since the dis- 
pute arose out of a classic commercial 
relationship—one involving the purchase 
and sale of goods by two corporations 
the submission agreement was an arbi- 
tration agreement within the meaning 
of the Convention.” (Underlining ours.) 
We have already pointed out above that 
Para 3 of Art. I of the New York Con- 
vention refers to “legal relationships...... 


Which are considered as commercial 
under the national law of the State 
making such declaration’, The United 


States District Court has thus under- 
stood the declaration to mean that 
if under the general law a relationship 
can be considered as commercial, the 
Convention of the Recognition and En- 
forcement of Foreign Arbitral Awards 
will be attracted. 

26. Mr. Nariman has relied upon the 
Rules of the Bombay, Calcutta, Delhi 
and Madras. High Courts which refer to 
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commercial causes or suits in support of 
bis argument that those Rules con- 
template that transactions which are 
generally understood under the Jaw and 
not any particular law as commercial are 
the basis of the provisions defining com- 
mercia] causes. The Rules are more or 
less identical and we may merely refer 
to the Rules of this High Court on the 
Original Side where under Rule 228 
commercial causes are defined as 
follows:— 


“Commercia] causes include causes 
arising out of the ordinary transactions 
of merchants. bankers and traders whe- 
ther of a simple or complicated nature 
and amongst others, causes relating to 
the construction of mercantile docu- 
ments, export or import of merchandise, 
affreightment, carriage of goods by 
land, insurance, banking and mercantile 
agency and mercantile usages. Suits 
relating to. infringement of trade marks, 


patents and designs and passing of 
actions shall be treated as commercial 
causes, 


Suits relating to purchase and sales 
between merchants or traders on the 
one hand and manufacturers on the 
othér hand in respect of goods which 
are normally purchased and sold by the 
manufacturers in the ordinary course 
of their business as manufacturers shall 
also be treated as commercia] causes.” 
Reference was also made to the Com- 
mercial] Documents Evidence Act, 1939. 
This Act has ga schedule which enume- 
rates a large number of documents and 
S. 2 provides that notwithstanding any- 
thing contained in the Indian Evidence 
Act, 1872. statements of facts in issue 
or of relevant facts made in any docu- 
ment included in the Schedule as to 
matters usually stated in such docu- 
ment shal] be themselves relevant 
facts within the meaning of that Act, 
How, obviously the Rules and the Act 
relied upon proceed on the footing that 
the causes or the documents referred 
to therein arise out of commercial trans- 
actions. They may give some indica- 
tion as to what are commercia] transac- 
tions, but when the causes or the docu- 
ments are referred to as commercial 
in the context of the transactions, 
that is only for the purposes of those 
Rules or Acts, but those definitions will 
not be of any assistance for the pur- 
poses of construction of the definition 
of “foreign award” in the 1961 Act. It 
has, however, to be noted that even 
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in the Rules and the Act concerned, the 
definition is based only on the general 
concept of commerce under the gen- 
eral law of the land, 

27. Now, coming to the decision of 
Mrudu] J.. which Mody J. has followed 
in the judgment which is the subject- 
matter of the appeal, it is impossible 
to find any infirmity with that part of 
the judgment of the learned Judge which 
describes what generally commercial re- 
lationship means. After making a ref- 
erence tO the 1937 Act and the 1961 
Act and pointing out that the provi- 
sions of these Acts were calculated and 
designed to subserve the cause of faci- 
litating international] trade or promo- 
tion thereof, the learned Judge obServ- 
ed as follows in para 39,— 

“An expression occurring in such 
statutes, therefore, must receive, con- 
sistent with its litera] and grammatical 
sense, a liberal] construction, I, there- 
fore, take the view that the concept of 
commercia] relationship in S. 2 of the 
1961 Act takes within its ambit all re- 
lationships which arise out of or are 
ancillary, and incidenta] to the pbusi- 
ness dealings between citizens of two 
States. The concept takes within its 
fold all legal relationships pertaining to 
the international trade in all its forms 
between the citizens of different States,” 

The proposition laid down by the 
learned Judge cannot be disputed, How- 
ever, when the learned Judge proceed- 
ed to construe the provision in S, 2 of 
the 1961 Act he emphasised the use of 
the words “under the law in force in 
India” and then observed as follows in 
para 42;— 

“The expression occurring in S 2 is 
"legal relationships, whether contractual 
or not, considered as commercial under 
the law in force in India’ (emphasis sup- 
plied). It, therefore, follows that not 
only should the relationship be commer- 
cial but such a relationship should be 
‘consideréd as commercia] under the 
law in force in India’, The use of the 
word ‘under’ in my opinion, is deliberate 
and predicates coverage. Jt posits a 
cloak enveloping an act. In lega] parlance 
the word ‘under’ connotes ‘by virtue 
of, It is sometimes also translated as 
*pursuant to’, The expression ‘under the 
law’, therefore, must mean ‘by virtue 
of a law for the time being in force’. In 
other words, before provisions of S. 3 
can be invoked, the agreement must be 
an agreement embodying a relationship 
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considered commercial under a provi- 
sion of law. In my opinion, in order to 
invoke the provisions of S. 3 it is not 
enough to establish that an agreement 
is commercial, It must also be establi- 
shed that it is commercial by virtue of a 
provision of law or an operative legal 
principle in force in India”. 

Later in para 43, which a specific argu- 
ment was raised before the learned 
Judge that it is not necessary to identify 
the provisions under which a relation- 
ship is considered commercial and that 
it was enough to show that the relation- 
ship is commercial as normally under- 
stood in legal parlance, the learned Judge 
rejected those contentions in the follow- 
ing words:— 

“I am unable to appreciate the con- 
tentions, The question is not as to the 
import of the word ‘commercial’, The 
question is what effect should be given 
to the expression ‘considered commercial 
under the law in force in India’. There 
is no running away from the fact that 
the commercial relationship u/s. 2 must 
be a relationship considered commercial 
under the provisions of a law in force 
in India. The interpretation sought to 
be given by the learned counsel, if ac- 
cepted, will render the words ‘under the 
law in force in India’ otiose. Such an 
interpretation will have to be eschewed”, 

With great respect to the learned 
Judge, not only are we unable to agree 
with the view taken by him, but it ap- 
pears to us that the observations made 
by the learned Judge that the relation- 
ship must be “considered as commercial 
under the provisions of a law (emphasis 
supplied) in force in India” seem to run 
counter to what the learned Judge him- 
self observed in the earlier paragraph 
when he took the view that the legal re- 
lationship must be commercial “by 
virtue of .a provision of law or _ an 
operative legal principle in force in 
India”, (Emphasis supplied) Now, an 
operative legal principle in force in 
India would also be a principle flowing 
from any law already in force. In any 
case, it is not possible for us to accept 
the construction that the words “law in 
force in India” were intended to mean 
a particular law specifically enacted 
for the purposes of the provisions of 
the 1961 Act. 

28. One of the arguments advanced 
by Mr. Kenia was that the enactment of 
such a law was necessary in order to 
avoid any controversy with regard to 
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the construction of the words in S. 2 
or a contrary view being taken as in 
the case of Kamani Engineering Cor- 
poration Ltd. v. Society De Traction Et 
D’Electricite Societe Anonyme, (1964) 
66. Bom LR 758: (AIR 1965 Bom 114). 
In that case, the learned Judge was 
dealing with the contract with a colla- 
boration agreement for the sale of the 
know-how or technical assistance and 
the question was whether such a con- 
tract created lega] relationship con- 
sidered as commercial] under the law in 
force in Indig and the learned Judge 
took the view that the contract was of 
a professional character and did not 
involve any business or commerce at 
all, No other facts about the contract 
are available from tRe judgment and 
the contract was held to be not a com- 
mercia] contract because it was more 
like a retainer or contract that is made 
between a solicitor, a counsel and an 
advocate on the one hand and a client 
on the other. We are not called upon 
in this case to go into the correctness 
of the view of the learned 
single Judge, but it is difficult for us 
to accept the argument that in order to 
avoid any controversy about the deter- 
mination of the question as to whether 
a particular legal relationship is com- 
mercia) or not, it was necessary to make 
a statutory provision enumerating such 
lega] relationship. 


29." We have no doubt that the con- 
tract in the instant case, which was for 
the sale and purchase of a commodity, 
was clearly a contract which brought 
about legal relationship which was 
commercia] in nature under the Indian 
law. 


30. The respondents have filed cross- 
objections which have been argued by 
the learned counsel for the respondents. 
One of the arguments was that no 
copies of the GAFTA contract No. 119 
having been given to the respondents, 
the agreement for arbitration could not 
be fastened upon them. It is difficult 
for us to accept the contention. The 
contract which is admittedly signed by 
the respondents, clearly makes a refer- 
ence to the GAFTA contract No. 119. 
Not only that, the parties have agreed 
to delete a particular clause from the 
GAFTA agreement. When the respon- 
dents have signed this agreement and 
have specifically agreed that one of the 
parts of the GAFTA agreement must be 
deleted, it is difficult to accept the 


European G, & S. Ltd, v. Bombay Extractions Pvt, Ltd., 


A. I. R. 


statement that they were not aware of 
the terms of the GAFTA agreement,~ 
Whether they were in possession of the 
GAFTA agreement or not is hardly rel- 
evant for the determination of the 
question as to whether the original ag- 
reement was binding and once the ori- 
ginal agreement was binding, the terms 
of the GAFTA agreement, which were 
incorporated, would automatically pind 
the respondents, 


31. It was then contended that under 
the terms of the GAFTA agreement, 
artificially a provision was made with 
regard to domicile and according to that 
term, the arbitration agreement must be 
“deemed to have been made in England 
by the buyers and sellers and to have 
been performed there and any corres- 
pondence with reference to the offer, 
the acceptance, the place of appoint- 
ment or otherwise notwithstanding, the 
Courts of England or arbitrators ap- 
pointed in England, as the case may 
be, shall, except for the purpose of en- 
forcing any award made in pursuanca 
of the clause hereof, have exclusiva 
jurisdiction over al] disputes which may 
arise under this contract”, The argu- 
ment was that in view of this clause 
relating to domicile, the award ceased to 
bė a foreign award. The argument must 
be rejected in view of the definition of 
foreign award in S. 2 of the Act which 
is a complete answer to this contention 
and we need not elaborate on this any 
further. 


- 32. It was also argued before us that 
the modification of the award made by 
the arbitrators at the instance of the 
appellants by their letter dt, 27th Oct., 
1977 was without authority. It is diffi- 
cult for us to see how the respondents 
can make any grievance with regard to 
this modification whereby their liability 
has been reduced, The original award 
of the arbitrators required the respon- 
dents to pay the damages of £ 12,000/-: 
According to the appellants, the actual 
amount should have come to £11,750/- 
and they, therefore, wrote to the arbix 
trators on 27th Oct.. 1977 and accord- 
ingly, the award was rectified and the 
liability was reduced by £ 250/- against 
which the respondents cannot make any 
grievance, 


33. In the view which we have taken, 
the appeal filed by the appellants must 
be allowed and the ecross-objections filed 
by the respondents must be rejected, 
Accordingly, the appeal is allowed, crosse 
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objections are rejected and the order of 
the trial Court is set aside. It is order- 
ed that the award of the arbitrators 
dt. 9th Nov. 1977 be filed and it is 
held that the appellants-plaintiffs are 
entitled to a decree in terms of the 
award for £ 11,750/- on account of 
damages and U. $. Dollars 4,812.50 on 
account of dead freight and they are 
also entitled to interest at 8% p. a. from 
27th April 1977 to 9th Nov. 1977. The 
appellants will be entitled to the costs 
of this appeal as well as the petition in 
the trial Court from the respondents. 
There will be no order as to costs of the 
cross~objections. 

34. Leave to appeal to Supreme 
Court asked for by the respondents is 
rejected, 

35. The decree will not be executed 
for a period of six weeks from today. 

Appeal allowed, 
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Peroja Dadabhoy Sett and another, 
Petitioners v. State of Maharashtra and 
others, Respondents. 


Writ Petn. No. 1146 of 1980, 
22-1-1982. 


Urban Land {Ceiling and Regulation) 
Act (33 of 1976), S. 27 (4) and S. 28 (b) 
—- Permission to transfer When 
shall he deemed to have been granted 
u/s, 27 (4) — Duty of Registrar u/s. 28 
(b) on being satisfied about deemed sanc- 
tion. 


In the instant case, the application 
dated 21-1-80. for permission to trans- 
fer land was received by the concerned 
authority on 24-1-80. The said auth- 
ority by his letter dateq 1-2-80 pointed 
out to the applicants that certain infor- 
mation including the site plan was not 
supplied and he threatened that if the 
applicants failed to furnish the same 
within 20 days the application might be 
rejected. By the said letter however 
the authority had not purported to re- 
ject the application. It was only by 
his letter dated 30-6-1980 that the au- 
thority had positively rejected the said 
application dated 21-1-1980 for three 
reasons mentioned therein. 

- Held, as the rejection of the applica- 
tion on 30-6-80 was clearly after a 
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lapse of sixty days after the receipt 
of the application on 24-1-80, the au- 


thority, by virtue of S. 27 (4), must be 
deemed to have granted the permission 
applied for, since the application con- 
tained al] the particulars mentioned in 
Form 8 to the Rules made under the 
Act. except the site plan which by 
itself could not amount to the applica- 
tion not being an application under the 
Act. Therefore, the Registrar was 
bound to register the transfer deed u/s. 
28 (b) when the applicants produced a 
copy of the rejection letter dated 30-6- 
80 to satisfy him about the lapse of the 
period of 60 days mentioned in $. 27 (4). 
(Paras 8, 10) 
F. H. J. Talyarkhan, for Petitioners; 
Miss Sikander, for Respondents. 


ORDER :— This is a petition for qua- 
shing and setting aside the order of 2nd 


Respondent i. e. Deputy Collector and 
Competent Authority (ULC) dated 
30-6-1980 refusing the petitioners’ ap- 


plication to sanction a transfer of im- 
moveable property and directing the 
8rd Respondent the Sub-Registrar of 
Assurances, Bombay, to register the 
Deed of Transfer dated 31st December 
1979 and to issue the certificate of re- 
gistration under S. 60 of the Registra- 
tion Act, 

2. A few relevant facts for the dis- 
posa] of the petition are as under: One 
Dadabhoy Sett left a will dated 18th 
January 1975 bequeathing an im- 
moveable property being Plot No. 24 
Worli Estate jointly to the petitioners. 
The petitioners were also executors of 
the will, The said Dadabhoy Sett died 
on 5-4-75. On 12th December 1975, the 
Petitioners as Trustees and Executors 
of the estate of the said deceased Dada- 
bhoy obtained probate to the said Will. 
As a result of the probate amongst the 
other properties of the deceased the lands 
which were the subject-matter of the 
petition vested in the petitioners, Under 
the will, the two petitioners as legatees 
were entitled to the said lands as ten- 
ants in common in equaj shares. On 
13th December 1979 the petitioners as 
executors executed a deed Of transfer 
transferring the lands to themselves as 
legatees gs tenants-in-common, On the 
very day they made an application under 
Section 27 (2) of the Urban Land (Ceil- 
ing and Regulation) Act to the 2nd re- 
spondent for permission to transfer the 
Saiq lands, . On 10th January 1980, they 
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jodged a deed of transfer with Respon- 
dent No. 3 being the Sub-Registrar of 
Assurances, Bombay, for admitting ex- 
ecution of the deed under Sr. No. 66/80. 
On the said application the Sub-Regis- 
tray made an endorsement saying that 
Income-tax certificate under Sec. 230A 
of the Income-tax Act and N. O. C. i.e 
No Objection Certificate under S. 27 of 
the Urban Land (Ceiling and Regulation) 
Act, was required to be produced. On 
21st January 1980, the petitioners made 
an application to Respondent No. 2 for 


No Objection Certificate under S. 27 
of the said Act and as the receipt of 
the application (being Ex. ‘E’ to the 


petition) shows that on 24th January 
1986, the office of the 2nd respondent 
bad received the said application. 
The 2nd Respondent by his letter dated 
ist February 1980 asked the petitioners 
to furnish certain information asked fer 
therein. Item 8 therein which is rele- 
vant was the site plan (Block Plan) in 
triplicate drawn to the scale and show- 
ing therein the buildings and their ap- 
purtenant land distinctly along with the 
details of their areas in sg. metres, 
He also pointed out that if the peti- 
tioners failed to furnish the above in- 
formation or documents within 20 days 
from the date of the receipt of the let- 
ter. the application may be rejected. 
The petitioners did not reply to the said 
letter as according to them S. 27 was 
not applicable to them as their lands 
did not come within the ceiling. On 
4-3-1980. the petitioners by their ad- 
vocate’s letter forwarded to respondent 
No. 3 a certificate under S. 230-A of the 
Income-tax Act. The Petitioners’ Ad- 
vocate by his letter dated 3rd July 1980 
requested Respondent No. 3 te register 
the deed as requisitions were complied 
with, However, Respondent No. 2 by 
his order dated 30-6-1980 rejected the 
petitioners’ application under S. 27. By 
his letter dated 24th July 1980. the 
petitioners’ advecate called upon the 
Registrar to register the deed forthwith 
and to issue a notice dated 25th Sep- 
tember 1981 to that effect. Respondent 
No. 3 by his letter dated 30th Septem- 
ber 1980 pointed out to Respondent 
No, 2 that according to the petitioners’ 
advocate’s letter dated 25th September 
1981, no permission was required under 
S. 27 (4) of the Urban Land (Ceiling and 
Regulation) Act, 1976 and requested the 
said Deputy Collector to enlighten him 
in the matter. The present petition 
challenges the said order of the 2nd 
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respondent dated 5-7-80 refusing to grant 
sanction under S. 27 of the Ceiling Act. 
and the Sub-Registrar Respondent No 3 
dated 5-7-1980 rejecting the said ap- 
plication. 

3. The main contention of the learn- 
ed counse] for the petitioners is that 
since the authority under the Land 
Ceiling Act had failed to communicate 
te the petitioners the refusal within the 
period cf 60 days from the date of the 
receipt of the application by the au- 
thority: under Section 27 of the said 
Lang Ceiling Act the authority was 
deemed to have granted the permission 
applied for and therefore there was no 
necessity for the petitioners to produce 
any No Objection Certificate (N.O.C.) 
under the said Act before the Sub- 
Registrar for registering the transfer. 

4. Before dealing with the conten- 
tion of the learned counsel for the 
petitioners relevant provisions of the 
Urban Land Ceiling Act be referred 
to :—— 

5. The provision of See. 27 of the 
Said Act which eals with the prohibi- 
tion of the transfer of urban property 
so far as relevant is:— 

Section 27 (1): “Notwithstanding any- 
thing contained in any other Jaw for the 
time being in foree, but subject to the 
provision of sub-section (3) of Section 5 
and sub-section (4) of Section 10. no 
person shall transfer by way of sale, 
mortgage, gift, lease for a period ex- 
ceeding ten years, or otherwise, any 
urban or urbanisable land with a build« 
ing (whether constructed before or after 
the commencement of this Act) or a 
portion only of such puilding for a 
period of ten years of such commence- 
ment or from the date on which the 
building ig constructed, whichever is 
later, except with the previous permis» 
sion in writing of the competent autho» 
rity.” 

Sub-section (4) provides: 

“Where within a period of sixty days 
of the date of receipt of an application 
under this section the competent autho 
rity does not refuse to grant the permis« 
sion applied for or does not communicat@ 
the refusal to the applicant. the coms 
petent authority shall be deemed to hava 
granted the permission. applied for.” 

Rule 14 of the Rules framed under 
the said Act, prescribed a form being 
form No. 8 containing various particulars 
for application to the competent authow 
rity for permission under S. 27 (1) 


ee 
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6. Section 28 of the Act provides for 
regulation of registration of documents 
in certain cases. S. 28 (b) which is rel- 
evant provides: 

“In the case of any transfer referred 
to in Sec. 27 no registering officer ap- 
pointed under that Act shall register any 
such document ynless the transferor pro- 
duces before such registering officer the 
permission in writing of the competent 
authority for such transfer or satisfies 
the registering officer that the period of 
sixty days referred to in sub-section (4) 
of that section has elapsed.” 


7. In this case there is no dispute 
that all the particulars mentioned in 
form No. 8 were given by the applicant 
in the form he submitted to the com- 
petent authority, Note 1 to the said 
form No. 8 requires a site plan drawn 
fo the scale to be appended to the ap- 
plication showing location of vacant 
land together with its poundary clearly 
indicating further whether the land 
appurtenant to or surrounding the 
said vacant land or with vacant plot was 
open or not after 17th February 1975. 
In this case, however, admittedly only 
the site plan as mentioned in the said 
Note 1 to form No. 8 did not accompany 
the petitioners’ application, 


8. However, coming to the admitted 
facts in this case one finds that rejection 
of the petitioners application for sanc- 
tion for transfer under S. 27 of the said 
Act was after the period of 60 days 
from the receipt of the application. Ad- 
mittedly the petitioners’ application for 
sanction dated 21-1-1980 was received 
by the authority on 24-1-1980 as shown 
by the receipt Ex. ‘Rf’ to the petition. 
Respondent No. 2 had, by his letter 
dated 1-2-1980 pointed out to the peti- 
tioners that certain information includ- 
ing the site plan was not supplied and 
had only threatened that if the petitio- 
ners failed to furnish the same within 
20 days the application may be rejected. 


By the said letter however the 
2nd . Respondent had not pur- 
ported to reject the application. It 
was only by his letter dated 
30-6-1980 that the 2nd Respon- 


dent had positively rejected the peti- 
tioners said application dated 21-1-1980 
for three reasons mentioned therein. 
Admittedly therefore the said rejection 
by the 2nd respondent on 30-6-1980 of 
the petitioners application dateq 21-1- 
1980 received by him on 24-1-1980 was 
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clearly after a lapse of sixty days after 
the receipt of the said application and 
therefore by reason of the aforequoted 
provisions of S. 27 (4), the 2nd respon- 
dent was deemed to have granted the 
permission applied for. Jt appears that 
thereafter the petitioners had by their 
letter dated 24-7-1980 enclosing copies 
of the aforesaid letter satisfied the sub- 
Registrar of Assurances i.e. 3rd Re- 
spondent as required under Sec 28 (b) 
about the period of 60 days as referred 
to (in) Sec. 27 (4) having elapsed the 
2nd Respondent was deemed to have 
granted the permission. The 3rd Re- 
spondent’s objection to registration of 
the said document for non-production 
of permission under Sec, 27 of the said 
Act therefore did not survive and he 
was bound to have registered the same. 

9. It is contended by the learned 
Counsel for the Respondents that since 
the application made by the petitioners 
lacked in various particulars, the same 
cannot be considered to be an applica- 
tion as required under the Act to at- 
tract the said provisions of sections 27 
and 28 of the Act. 


18. That contention has no substance. 
Firstly, the application sent by the peti- 
tioners contained all the particulars 
mentioned in form VIII to the Rules 
made under the Act. The only thing 
not sent with the form was a site plan 
as mentioneg in the Note 1 to the plan. 
That by itself cannot amount to the said 
application not being an application un- 
der the Act. Secondly, in correspon- 
dence it is not contended that the peti- 
tioners’ said application was no appli- 
cation at all. On the contrary, the and 
Respondent has sought to reject the 
application only on the ground of not 
producing adequate documentary evi- 
dence to show title and to show that 
the building had been authorisedly con- 
structed and the site plan to support the 
particulars in the application. In my 
view, therefore, the said contention can- 
not be accépted, 

11. In view of the fact that the peti- 
tion could be determined only on the 
said conténtion, it is not necessary to 
deal with the other contention raised 
by the learned counsel for the petitioners 
viz., as the petitioners’ land came with- 
in the céiling area provisions of S. 27 
were not applicable. i 

12. The result, therefore, is that the 
rule is made absolute in terms of pra- 
yers (a) and (b) of the petition, 
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There will be however no orders as 
to costs. 
Petition allowed, 
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KURDUKAR, J. 

Krishng Tatya Chavan and others, 
Petitioners v. Shankar Yamaji Kadam 
and others, Respondents. 

Specia] Civil Appin. No, 2525 of 1977, 
D/- 1-12-1981, 

Bombay Tenancy and Agricultural 
Lands Act (67 of 1948),. S. 32-G (6) — 
Applicability —. Section has no applica- 
tion to proceedings under S. 8 of Bom- 
bay Inferioy Village Watans Abolition 
Act, 1958, due to non-inclusion of the 
Act in Schedule I. (Bombay. Inferior 
Village Watans Abolition Act, 1958 (1 of 
1959) ). (Para 8) 

N. B. Shah, for Petitioners; Dilip B. 
Bhosale, for Respondents 1 (A to E) 2 
and 4. 

ORDER :— This petition under Article 
227 of the Constitution of India raises ‘a 
pure question of law in regard to the 
interpretation and construction of the 
provisions of S. 8 of the Bombay Inferior 
Village Watans Abolition Act, 1958 and 
S. 32G (6) of the Bombay Tenancy and 
Agricultural Lands Act, 1948. 

2. Two agricultura] lands bearing 
Gat Nos. 71-A (S. No. 35) and 71-B 
(S. No: 34) admeasuring 18 acres and 39 
gunthas.and 14 acres and 12 gunthas re- 
spectively situated at village Bichukale, 
Taluka Koregaon, District Satara are. the 


subject matter of the present proceed- 


ings, It is common ground that these 
lands were originally Ramoshi Watan 
lands. and governed by the provisions of 
the». Bombay Inferior : Village. Watans 
Abolition Act, 1958. (hereinafter referred 
to as the -Watans Abolition. Act). - Both 
these lands were originally held by one 


Tatya Martand Ramoshi (Chavan), pre- 


decessor-in-title of the petitioners. Tatya 


died. some time in the year 1970 leaving - 


behind him the son-petitioner No.- 1, 
widow-petitioner No. 2 and -daughter- 
petitioner No. 3..as his heirs and.. legal 
representatives. The. respondents “claim 


to be the. tenants in Teper of the said , 


lands, e 


‘3. - The present proceedings. arise oun: 


of an order passed by ‘the tenancy; auth- 


ority under S.. 32-G (6) of the Bombay. . 


Tenancy and . Agricultural. Lands Act, 
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cand therefore they are not entitled, to; 
the 


ATR. 


1948 (hereinafter referred to as the 
Bombay Tenancy Act). Few more facts 
will be necessary to appreciate the point 
raised in this petition on behalf of the 
petitioner. The Watan under which the 
suit lands were held by Tatya was abo- 
lished under the Watans Abolition Act 
with effect from the appointed date i, e. 
1-5-1959 on which date the suit lands 
came to be vested in the Government. 
Under S. 32-G of the Bombay Tenancy 
Act the appointed date for the purposes 
of conferring the status of ‘purchaser’ 
was 1-4-1957. It is the case of the peti- 
tioners that on the appointeq date under 
the Watans Abolition Act none of the 
respondents were in possession of the 
suit lands. The land bearing Gat No. 71-A 
was cultivated by Tatya and his family 
with the help of Hanmant Bala on pay- 
ment of wages, They further alleged 
that the name of respondent No. 1 ap- 
pears in the Record of Rights of this 
land only for the year 1962-63 i.e. long 
after the appointed date. The other land 
bearing Gat No. 71-B was with Bapu 
Bhiva Mang and its possession was given 
through Civil” Court to Tatya in’ 1964: 
Thereafter by ‘agreement dated Decem- 
ber 9, 1964 Tatya- gave it to’ respondent 
No, 2 for Vahivat. Thus, according to the 
petitioners, respondent No. 2 was not’ in 
possession of Gat No. 71-B on the ap- 
pointed date. — 

4. Tt is „also ‚common ground that 
after the abolition of the saig: -Watans 
the lands came to be vested in the Gov- 
ernment, On Jan, 30, 1968 all these lands 
were regranted to Tatya.under S, 5- of 
the Watans Abolition Act. Accordingly 
mutation entry was also made and certi- 
fied .on March 10, 1968.. The .name. of 


petitioner No. 1: was entered in. the Rer: 


cord. of ‘Rights in respect-of these suit 
lands as manager .of. the joint family. 

5. Krishnabai.. Yamji. -Kadam,> re- 
spondent No.: 4, to this petition,..on Aug. 


24,:.1973..made an application to the ten=:" 


ancy. authority, under S. 32-G - of the 


Bombay: Tenancy Act- for fixation of.. 


i 


Ka 


purchase -price on the- allegation that- 


she. has become deemed purchaser. of the 


suit lands. This application was opposed: 


by the -petitioners on: several grounds 
contending that on the appointed. date: 
none of the _ Zespondentg _ were tenants 


purchase the lands under S., 32-6. of è 





Bombay - Tenancy ` ‘Act. They fur Y. 
. pleaded that $."39-G‘is not. „applicable. ’ 
~ —— - Application is false and, foe Same . be" : 
IZ/IZ/D9T7T/BWIRSK OP dism 


issed. 
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6. The Additional Tahsildar and 
A.L. T, Koregaon by his order daled 


March 1, 1974 held that the respondents 
were the tenants of the suit lands before 
he order of regrant dated Jan. 30, 1958 
ind therefore they have become deemed 
gurchasers under the provisions of 
3. 32-G (6) of the Bombay Tenancy Act. 
Against this order three appeals were 
jled to the Appellate Authority, One 
appeal was filed by the petitioners 
whereas the tenants filed two separate 
appeals challenging the purchase price. 
Two appeals were filed because there 
were two lands cultivated by two differ- 
ant tenants. The Sub-Divisiona] Officer, 
Koregaon Division, Satara, by his judg- 
ment and order dated Sept. 11, 1975 dis- 
missed all the three appeals and con- 
firmed the order passed by the Addi- 
tional Tahsildar, Koregaon. Against this 
order, three revision applications were 
filed to the Maharashtra Revenue Tribu- 
nal and the learned Member of the said 
Tribunal by his common judgment and 
order dated Nov. 19, 1975 dismissed all 
the revision applications and confirmed 
the orders passed by the two authorities 
below, It is against these orders passed 
by the authorities below that the peti- 
tioners have filed this petition to this 
Court under Art. 227 of the Constitution. 


7. I am conscious of the fact that all 
the three authorities below have con- 
currently held that ‘the provisions of 
S.-32-G (6) of the Bombay Tenancy Act 
are attracted in the present case and in 
view of these provisions the respondents 
have become. deemed purchasers and 
aceordingly-. fixed the purchase price. 
But, -in-my opinion, all the three auth- 
orities below have’ completely ‘overlook- 
ed,- misread and misinterpreted the pró- 
visions of S:-32-G (6) of the: Bombay 
Tenancy Act. The question: of law - that 
has- been raised in this petition. by Mr. 
N..B, Shah, learned Advocate appearing 


on behalf of the petitioners, ig that hav- - 
ing regard to the provisions of ‘S.-8 of. 


the Watans - Abolition Act read with 


S: 32-G. of the Bombay: Tenancy: Act, - 


the . provisions . of -sub-sec.:.(6)- of the 
Bombay . Tenancy. Act will not come into 
operation atali. S. 8 of the wae Abos 
lition: Act: reads as: under:——-- 


“If any Watan land has been awfully” 
leased’ and ‘Such lease is’ Subsisting on the 
appointed ‘date, the _provisiotis ‘Of the ten- ` 
ancy” law shall apply to the said ‘léase 
arid ` liabilities of the ` 
iolder “of such land; ” and’ his tenant or | 





and ` ‘the Fights * 
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tenants, shall subject to the provisions of 
this Act, be governed by the provisions 
of the said law.” 

It is common ground that the Walans 
were abolished on 1-5-1959 and the 
lands vested in the Government on the 
said date, It is also a common ground 
that the suit lands were regranted in 
favour of Tatya under S. 5 of the Watan 
Abolition Act pursuant to regrant order 
dated Jan. 30, 1968. According to S. 8 of 
the Watans Abolition Act, therefore, the 
possession of the respondents qua the 
suit lands will have to be determined on 
the appointed date because S. 8 of the 
Watans Abolition Act contemplates that 
any Watan land which has been lawfully 
leased and if such lease was subsisting 
on the appointed date i.e. on 1-5-1959, 
the provisions of tenancy law shall apply 
to the said lease and the rights and 
Habilities of the holder of such land, and 
his tenant or tenants shall, subject to 
the provisions of the said Act, be gov- 
erned by the provisions of the Said law. 
All the three authorities below have 
completely overlooked the provisions of 
S. 8 of the Watans Abolition Act and, 
have also failed to determine as to whe- 
ther the suit lands were lawfully leased 
to the respondents and. whether such 
lease wag subsisting ‘on the appointed 
date i. e. 1-5-1959. Al} the three authori- 
ties below have come to the conclusion 
that since the respondents were tenants 
on the suit lands prior to the order of 
regrant they have ‘become deemed pur- 
chasers under the provisions of S. 32-G (6) 
of the Bombay Tenancy Act. In my 
opinion, this view is totally contrary to 
the provisions of S. 8 and S, 32-G (6) of 
the Bombay Tenancy Act. 


8. Coming to the application: under 
S.- 32-G (6) of the Bombay Tenancy Act 
it would be necessary .to refer to the: 
material provisions -which have been 
relied upon by the: authorities below for 
conferring - the status. of statutory pur- 
chasers on the respondents, The relevant 
portion of S. 32-G (6) of the Bombay. 
Tenaney Act reads: as under: : 


"32-G (6). If any land which,’ py of 
under the provisions of any of the’ Land’ 
Tenures Abolition Acts referred to in’ 
Schedule III to this Act, is regrarited to ' 
the holder thereof on condition that if” 
was- not -- transferable, such - condition 
shal] not be deemed to affect the right-of- 
any person ` holding such land on lease 
created before the regrant ‘ang: such per- 


‘son shal] as a tenant be Meemed to have | 
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purchased the land under this section, as 
if the condition that it was not transfer- 
able was not the condition of regrant.” 
Now, if one looks at Schedule IIt of the 
Bombay Tenancy Act, it is clear that the 
Watans Abolition Act 1958 is not men- 
tioned in this Schedule Ill. This non- 
inclusion in Schedule II, in my opinion, 
takes away the application of the pro 
visions of S. 32-G (6) of the Bombay 
Tenancy Act. S. 32-G (6) would come 
into operation in respect of such tenures 
which are abolisheg and referred to in 
Schedule II of the Bombay Tenancy 
Act. Since Watans Abolition Act, 1958 
is not referred to in this Schedule MI, 
the provisions of S, 32-G (6) will have 
no application to the present proceed~ 
ings. Moment it is held that the provi- 
sions of S. 32-G (6) of the Bombay Ten- 
ancy Act are not attracted in the present 
case, the orders passed by the authorities 
below relying upon the said provisions 
must be quashed and set aside being bad 
and illegal. 

% Mr. Dilip B. Bhosale, learned 
Advocate appearing on behalf of the re- 
spondents could not point out to me any 
amendment to Schedule III of ‘the 
Bombay Tenancy Act by virtue of 
which the provisions of Watans Aboli- 
tion Act were included in the said Sche- 
dule, As stated earlier, all the three au- 
thorities below have considered the claim 
of the respondents as deemed purchas- 
ers on the basis that they were cultivat- 
ing the suit lands as lessees prior to the 
order of regrant and without referring 
to the material fact as to whether these 
respondents were lawfully cultivating 
the suit lands as lessees on the appointed 
date as required under S. 8 of the 
Watans Abolition Act. Since none of the 
authorities below have considered this 
aspect while disposing of the application 
of the respondents under S. 32-G of 
the Bombay Tenancy Act, in my opin- 
ion, the matter will have to be remanded 
back to the Additional Tahsildar and, 
A.L.T. Koregaon, to consider afresh the 
claim of the respondents bearing in 
mind the provisions of S. 8 of the Watans 
Abolition Act, If the respondents estab- 
lish that the suit lands were lawfully 
leased to them and such lease was sub- 
sisting on the appointed date i.e. 1-5- 
1959 then the provisions of the Bombay 
Tenancy Act including the provisions of 
S. 32-G (6) will come into operation. 
After ascertaining this factual aspect 
the Additional Tahsildar and A. L. T. 
shall pass the order in accordance with 
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law. Thus, the order passed by three 
authorities below are quashed and set 


aside and the matter is remitted back to 
the Additional Tahsildar ang A.L.T., 
Koregaon, to dispose of the same afresh 
in the light of the observations made 
hereinabove, The Additional Tahsildar 
shall give opportunity to both the par- 
ties to lead such evidence as they deem 
proper to prove their rival contentions, 
The Additional Tahsildar shall dispose 
of the matter as expeditiously as possi- 
ble since this matter is of 1964. 

In the result rule is made partly ab- 
solute. Having regard to the facts and 
circumstances of the case and the ques- 
tion of law involved in the present case, 
there shall be no order as to costs. 

Order accordingly, 


AIR 1883 BOMBAY 54 
Mrs. SUJATA MANOHAR, J, 


Babubhai and others, Debtors v, 
Gangiji Jesang Cheda, Petitioning 
Creditor. 


0.0.C.J. No. 16 of 1969, D/- 9-8-1982. 


(A) Presidency-towns Insolvency Act 
(3 of 1909), S. 55 — ‘Voiq against the 
Official Assignee’ — Fraudulent transfer 
constituting an act of insolvency on 
which debtors have been adjudged in- 
solvent — Is a transfer which can be 
avoided by Official Assignee u/s. 55 only 
on an application in that behalf. AIR 
1960 SC 70 and AIR 1978 Mad 197, Rel. 
on. (Parg 6) 

(B) Presidency-towns Insolvency Act 
(3 of 1909), Ss. 55, 57 — Transfer by 
fraudulent transferee after order of ad- 
judication — Is not protected under the 
Act. 


Under the Presidency-towns  Insol- 
vency Act, there are express provisions 
which protect certain kinds of transfers 
made to persons who can be considered 
as bong fide purchasers for valuable con- 
sideration. Thus, for example, under 
S. 55 itself protection is given to trans- 
fers which have been made by an insol- 
vent in favour of a purchaser in good 
faith and for valuable consideration. 
Similarly, under S, 57 certain bona fide 
transactions are protected; for example, 
the section provides that any transfer by 
the insolvent for valuable consideration 
of any contract or dealing by or with the 
insolvent for valuable consideration will 
not become invalig in the case of insel- 
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vency provided that such a transaction 
had taken place before the date of the 
order of adjudication and the person 
with whom such a transaction has taken 
place did not have at the time notice of 
the presentation of any insolvency peti- 
tion by or against the debtor. Only cer- 
tain transfers are thus expressly protect- 
ed under the Presidency-towns Insol~ 
vency Act. In view of these provisions 
it is not possible to protect other types 
of transfers not protected by the Act by 
resorting to provisions of other Acts or 
by resorting to principles of equity. 
There is no provision under the insol- 
vency law which will protect transfers 
made by a fraudulent transferee after 
the order of adjudication. (Para 9) 


In the circumstances, held. the bona 
fide transferees of the fraudulent trans- 
feree had no right, title or interest in the 
disputed property as against the Official 
Assignee. AIR 1952 S€ 205, (1895), 1 Ch 
176 and (1903) 2 KB 517, Disting. ` 

(Para 10) 

tC) Presidency-towns Insolvency Act 

( of 1909), S. 7 — Jurisdiction of insol- 

vency court — Has jurisdiction to de- 
cide questions of title. 


While an express power is conferred 
on the insolvency court to decide ques- 
tions of title under S. 4 of the Provincial 
Insolvency Act, the words “questions of 
title” are not expressly present in S. 7 of 
the Presidency-towns Insolvency Act. 
However, this does not imply that the 
powers of the Court under the Presi- 
dency-Towns Insolvency Act are nar- 
rower and the Court cannot investigate 
question of title under the Presidency- 
towns Insolvency Act. The Presidency- 
towns Insolvency Act is an earlier Act 
of 1909. When the Provincial Insolvency 
Act was enacted later in 1920, in order 
to avoid all controversies, questions of 
title were expressly includeg in S, 4 of 
the Provincial Insolveney Act. A later 
Act cannot, by implication, exclude the 
question of title from. the purview of 
an earlier Act. S. 7 of the Presidency- 
towns Insolvency Act ig couched in the 
widest possible terms to include all ques- 
tions of whatsoever nature, whether of 
fact oy of law. It must necessarily in- 
clude questions of title also, (Para 16) 

(D) Limitation Act (36 of 1963), Arti- 
ele 137 — Applicability — Applies to 
applications by Official Assignee u/s, 55, 
Presidency-towns Insolvency Act — 
Family arrangement challenged. in peti- 
tion for order of adjudication, declared 
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fraudulent at time order of adjudication 
was passed — Order of adjudication 
challenged in appeal — Appeal dismiss- 
ed. on 13-1-1981 — Application by Offi- 
cial Assignee for setting aside family 
arrangement as fraudulent filed on 22-6- 
82 — Held, application, filed within 3 
years of appellate order was within time. 
(Presidency-towns Insolvency Act (1909) 
S. 55). ILR (1949) 1 Cal 1, Distine. 
(Paras. 18, 19) 


Cases Referred: Chronological Paras 


AIR 1978 Mad 197 7 
AIR 1960 SC 70 7 
AIR 1952 SC 205 li 
TLR (1949) 1 Cal 1 19 


(1903) 2 KB 517: 72 LJ KB 883:99 LT 
180 In re Shlobodinsky 11, 12 
(1895) 1 Ch 176 : 64 LJ 181 71 LT 
872, Sanguinetti v. Stuckey’s Banking 
Co, 11. 12 
G. A, Thakkar with H. V. Chande, for 
tnsolvents; U. J. Makhija with D. C. 
Mehta and Miss Shah for Vithaldas 
alias Sabubhai Govindji Thakkar and M/s. 
Atul Doongarsi & Co.; S. V. Rajeshwar for 
M/s. Varsha Traders, A. G. Revankar for 
Bai Ratanbai Morarji Kanji. 


ORDER :— This is an application by 
the Official Assignee for a declaration 
that the family arrangement dated 30th 
October 1967 under which the tenancy 
rights of two shops bearing Nos, 4 and 5 
situate at 177, Dongri Street, Bombay 
belonging to the insolvents were allotted 
to Bai Ratanbai Morarji Kanji, and 
which arrangement has been declared as 
a fraudulent transfer by a judgment 
of this Court dateq 8-10-1971 confirmed 
in Appeal by this Court on 13-1-1981, be 
set aside, and the Official Assignee may 
be ordered to take possession of these 
shops and to proceed thereafter with the 
sale thereof either by public auction or 
by private treaty as the Official Assignee 
may deem fit and proper. The Official 
Assignee has also prayed that the “trans- 
fers” made by Bai Ratanbai in respect of 
the saig shops under an agreement dated 
11-4-1974 to Atul Doongersi & Co. and 
under an agreement dated 13-10-1978 to 
Varsha Traders as well as a partnership 
deed dated 23-12-1968 between Bai 
Ratanbai Morarji and Babubhai Govindji 
Thakkar be declared as null and void and 
not binding on the Official Assignee. 

2. Im the present case the relevant 
facts are as follows: The debtors, name- 
ty, Babubhai Jadevji Thakkar. Mithabai 
Jadavji Thakkar ang Jayantilal Dwarka- 
das Thakkar, all carrying on business in 
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the firm name and style of Messrs 
Morarji Kanji & Co. and Messrs, Jayanti- 
lal Jadavji & Co., were adjudicated in- 
solvents on 8-10-1971 on a petition dated 
31-1-1969 filed by the petitioning credi- 
tor. One of the acts of insolvency which 
was alleged was a family arrangement 
of 30th October 1967 under which the 
insolvents purported to transfer their 
tenancy rights in Shops Nos. 4 and 5 
situate on the ground floor of Ismail 
Dossa Building, 177/79, Dongri Street, 
Bombay-9 in favour of Bai Ratanbai 
Morarji Kanji, who is a grand-mother of 
two of the debtors. By its judgment 
and order dated 2-10-1971 this court 
held that the so-called family arrange- 
ment under which the tenancy rights 
in respect of the said shops were trans- 
ferred to Bai Ratanbai were frandulent 
transfers and that these transfers them- 
selves constituted an act of insolvency. 
The court passed an order of adjudica- 
tion upon the debtors. From this order 
the transferee Bai Ratanbai preferred an 
appeal to a division bench of this court. 


This appeal was dismissed by a judg- 
ment and order dated 13-1-1981. 
3. After the order of adjudication, 


the transferee Bai Ratanbai entered into 
an agreement dated 11-4-1973, with M/s. 
Atul Doongarsi & Co, The agreement 
is an agreement of leave and licence þe- 
tween the transferee Bai Ratanbai and 
M/s. Atul Doongarsi & Co. under which 
M/s. Atul Doongarsi & Co. have been 
permitted to use a portion of shops Nos. 
4 and 5 for the purpose of storing their 
goods on the terms and conditions men- 
tioned in that agreement. Prior to the 
execution of this agreement, there is a 
recording letter from M/s. Atul Doon- 
garsi & Co. addressed to Bai Ratanbai 
and dated 31-3-1973, under which they 
have declared that they have on 31st 
March, 1973 surrendereg vacant posses- 
sion of the said premises to Bai Ratanbai 
and that they have no right whatsoever 
in respect of the use and occupation of 
the said shop premises. Bai Ratanbai 
has also entered into an agreement dated 
13-10-1978 with M/s, Varsha Traders 
under which the said M/s. Varsha Tra- 
ders have been permitted to occupy such 
portion of the said shop premises as may 
be convenient for storing their goods. 


4, Prior to the order of adjudication the 
transferee Bai Ratanbai entered into a 
Deed of Partnership dateq 23-12-1968, 
with Babubhai Govindji Thakkar, 
the husband of the transferee’s: - grand- 
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daughter, Under the Deed of Partner- 
ship it was provided that the partner- 
ship business shal] be carrieg on at the 
said shop premises. Clause 3 of the 
Said Deed of Partnership, however, pro- 
vided that the transferee Baj Ratanbai 
was the tenant of the said shops and had 
allowed the use of the said shops only 
for the purpose of business of the part- 
nership ang only during the continuance 
of the partnership. The clause expres- 
sly provided that the tenancy and the 
possession of the said shops are of and 
belonging to the transferee Bai Ratan- 
ai. 

5. In view of these agreements which 
have been entered into by the transferee 
pertaining to these shops, I have to con- 
sider what are the rights of the Offcial 
Assignee in repech of these shop pre- 
mises, 


6. Under Section 55 of the Presi- 
dency-towns Insolvency Act any trans- 
fer of property, not being, inter alia, a 
transfer made in favour of a purchaser 
in goog faith and for valuable consi- 
deration, shall, if the transferor is 
adjudged insolvent within two years after 
the date of the transfer, be void against 
the Official Assignee. In the present 
case, the transfer made by the insol- 
vents of the tenancy rights of the shop 
premisies in favour of Bai Ratanbai has 
been held to be a transfer not in favour 
of a transferee in good faith ang for 
valuable consideration. In fact, the 
learned single Judge who passed the 
order of adjudication as well as the 
learned Judges sitting in appeal held 
that this transfer was a fraudulent 
transfer made deliberately to the know- 
ledge of the transferee with a view to 
shield the said property from the cre- 
ditors of the insolvents. In view of this 
finding, it is not necessary for me to 
again re-examine whether the family ar- 
rangement of 30th October 1967 is a 
fraudulent transfer or not. Since the 
fraudulent transfer itself constitutes an 
act of insolvency on which the debtors 
have been adjudged insolvents, it is a 
transfer which can be avoided by the 
official assignee under Section 55 of the 
Presidency-towns Insolvency Act. A 
formal application by the official assignee 
is, however, necessary for this purpose. 


7. In the case of Ramaswami v. 
Official Receiver reported In AIR 1960 
SC 70, the Supreme Court held that even, 
where the order of adjudication is based 
onan act of insolvency constituted by a 
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transfer of property found to be a frau- 
dulent preference, the transfer stands 
till it is set aside. A separate order 
annulling the transfer would be neces- 
sary even in such a case. Similarly in 
the case of Shah Sukraj v. Official Assi- 
gnee, Madras reported in AIR 1978 
Mad 197, a Division Bench of the Mad- 
ras High Court following the above 
Supreme Court decision held that once 
a particulary transfer has been found to 
be an act of insolvency and the adjudi- 
cation is based on that transfer, though 
it is necessary for the Official Assignee 
to file a separate application to avoid 
the transfer, the moment such an appli- 
cation has been filed, the annulling of 
the transfer must follow as a matter of 
course on proof of the order of adjudica- 
tion itself without anything more. In 
other words, an order of adjudication 
itself does not annul the transfer, a 
separate order on an application made by 
the Official Assignee is necessary for 
annulling the transfer. But once such 
an application is made the order of 
annulling follows as a matter of course 
on proof of adjudication itself, 


8. In view of these judgments it was 
necessary for the Official Assignee to 
make the present application for annul- 
ment. However, in view of the ratio of 


these judgments the annulment 
must follow as a matter of course 
in the present case, inasmuch ag the 


transfer in question itself is the basis of 
the order of adjudication. 


9. Mr, Makhija, learned counsel for 
one of the transferees has, however, 
argued that this is not a case where the 
Official Assignee is claiming the pro- 
perty from the transferee of the insol- 
vents. In the present case the transferee 
has herself transferreq the property to 
third parties. He has submitteq that 
these third parties are bona fide trans- 
ferees for valuable consideration, The 
Official Assignee, he submits, cannot 
claim the property from such bong fide 
transferees of the transferee. In this 
connection it is important to bear in 
mind that the insolvency law is a code 
by itself. Under the Presidency-Towns 
Insolvency Act, there are express pro~ 
visions which protect certain kinds of 
jtransfers made to persons who can be 
considered -as bona fide purchasers for 
valuable consideration,. Thus, for exa- 
ample, under Section 55 itself protec- 
tion is given te transfers which have been 


a 
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made by an insolvent in favour of a 
purchaser in good faith and for valua- 
ble consideration. Similarly, under Sec- 
tion 57 certain bona fide transactions 
are protected for example, the section 
provides that any transfer by the insol- 
vent for valuable consideration or any- 
contract or dealing by or with the insol- 
vent for valuable consideration will not 
become invalid in the case of insolvency 
provided that such a transaction had 
taken place before the date of the order 
of adjudication and the person with 
whom such a transaction has taken place 
did not have at the time notice of the 
presentation of any insolvency petition 
by or against the debtor. Only certain 
transfers are thus expressly protected 
under the Presidency-Towns Insolvency 
Act. In view of these provisions it is 
not possible to protect other types of 
transfers not protected by the Act by 
resorting to provisions of other Acts or 
by resorting to principles of equity. 
There is no provision under the insol- 
vency law which will protect transfers 
made by a fraudulent transferee after 
the order of adjudication. 


10. Under Section 51 of the Presiden- 
cy-Towns Insolvency Act the insolvency 
of a debtor shall be deemed to have re- 
lation to and to commence at the 
time of the commission of the act of in- 
solvency on which an order of adjudica- 
tion is made against the debtor. Under 
Section 52 of the Presidency-Towns In- 
solvency Act the property of the insol- 
vent which vests in the Official Assignee 
shall comprise of such property as may 
belong to or be vested in the insolvent 
at the time of commencement of the 
insolvency. In the present case, there- 
fore, the insolvency is deemed to have 
commenced aft the time of entering into 
the family arrangement dated 30-10- 
1967 by which certain fraudulent trans- 
fers were sought to be made, The pro- 
perty of the insolvent as at the date of 
the family arrangement, therefore, vests 
in the Officia] Assignee and is available 
for distribution amongst his creditors. 
This would include the tenancy rights 
in respect of the shop premises Nos. 4 
and 5 which then belonged to the insol- 
vents. The tenancy rights in respect of 
these shops vest in the Official Assignee. 
Therefore, under the provisions of the 
Presidency-Towns Insolvency Act, after 
the order of .adjudication there can be 


- no title left in the transferee Bai Ratan- 


bai under which. she can create any 
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rights in favour of any third party. If 
the transferee herself did not have any 
right in respect of the shop premises, 
she could not have created rights in 
favour of any third parties, The trans- 
ferees of Bai Ratanabai, therefore, in the 
present case do not have any right, title 
or interest in respect of the shop premis- 
es as against the Official Assignee. 

11. Mr. Makhija relied upon a deci- 
sion of the Supreme Court in the case of 
Mahabir Gope v. Harbans Narain Singh 
reported in AIR 1952 SC 205, as well 
as the observation of the court of Chan- 
eery Division in the case of Sanguinutti 
v. Stuckey’s Banking Co, reported in 
(1895) 1 Ch. 176 and the decision in the 
case of In re Slobodinsky reported in 
(1903) 2 KB 517, at p, 520. He relied 
upon these cases in support of his sub- 
mission that the Official Assignee would 
take the property subject to all equities 
in favour of the subsequent transferees. 
Unfortunately none of these authorities 
deal with the rights of the transferees 
of the transferees. The decision of the 
Supreme Court does not deal with the 
provisions of the insolvency law at all. 
It deals with the rights of a mortgagee 
to create a lease in respect of the mort- 
gaged land. It has no bearing on the 
present case, 


12. The decision in Sanguinutti’s case 
dealt with the question whether the set- 
tlement created by the bankrupt, which 
hag been by consent declared ag void 
against the trustee in bankruptcy at the 
instance of the plaintiff who was one of 
the secured creditors of the bankrupt 
enured for the benefit of the secured 
creditors or for the benefit only of the 
trustee in bankruptcy who would hold 
the property for the benefit of the wun- 
secured creditors, The discussion in that 
case does not throw any light on the 
question at issue in the present case. The 
decision in Slobodinsky’s, case dealt 
with the transfers which were effected 
by the insolvent and which were sought 
to be challenged by the trustee in bank- 
ruptcy. Certain transfers in that case 
were held to be in favour of transferees 
who had taken the property bona fide 
and for valuable consideration and hence 
these transfers were held to be good tra- 
nsfers. This decision again is of no as- 
sistance in the present case. 

13. None of these cases deal with the 
rights of bona. fide transferees from a 
fraudulent transferee. As J stated ear- 
lier, there is no provision under the 
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insolvency law which protects bona fide 
transfers by a fraudulent transferee, 
especially when these bona fide trans- 
ferees have obtained transfers after the 
order of adjudication, 


14. In the present case, moreover, I 
do not find anything in the agreements 
which have been disclosed by the parti- 
es which would go to show that there 
have been transactions which can even 
be construed as transfers in favour of 
these third parties. The property in 
question consists of tenancy rights in 
respect of the two shop premises, Under 
the. Deed of Partnership dated 23-12-68, 
which is the first document executed by 
the transferee Bai Ratanbai, the tenancy 
rights continued to vest in Bai Ratanbai, 
as stated earlier. Under the Deed of 
Partnership, therefore, no transfer is 
effected of the tenancy rights in respect 
of these shop premises at all. 


15. The next document is the agree- 
ment of 1-4-1973 in favour of M/s. Atul 
Doongarsi & Company. This purports 
to be a leave and licence agreement in 
favour of M/s. Atul Doongarsi & Co. 
This agreement is not protected under 
any provision of the Bombay Rent Act. 
Since it has been executed after 1st Feb- 
ruary, 1973 and is not protecteq under 
the provisions of the Bombay Rent Act. 
M/s, Atul Doongarsi & Co., did not have 
any right to the premises prior to 11-4- 
1973, and if they had any right, they 
had surrendered it prior to the agree- 
ment of 11-4-1973. The letter which is 
executed by Atul Doongarsi & Co. on 
31-5-1975 makes it clear that they had 
surrendereg vacant possession of the said 
premises to Bai Ratanbai on 31st March, 
1973 and that they had no right what- 
soever in respect of the use and occupa- 
tion of the said premises from that date. 
Similarly, the agreement of leave and 
licence with Varsha Traders is also ex- 
ecuted in October, 1978 and is not pro- 
tected under any provisions of the Bom- 
bay Rent Act. These agreements, there- 
fore, do not create any interest in favour 
of Atul Doongarsi & Co. or Varsha 
Traders in the tenancy rights in respect 
of the shop premises. Such persons can- 
not be described as transferees of 
Bai Ratanbai. In any case the person 
from whom these parties claim to derive 
their title haq herself no right to create 
any interest in favour of any third party 
in respect of these premises since she 
herself had no right, title or interest in 
these shop premises. ; 
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16. Mr. Makhija submitteg that the 
title of M/s. Atul Doongarsi & Co. and 
M/s. Varsha Traders as against Bai Ra- 
tanbai was a matter which could not be 
investigated by the insolvency court. 
He submitted that this is qa matter which 
is within the exclusive domain of the 
Court of Small Causes at Bombay under 
the provisions of Section 28 of the Bom- 
bay Rent Act. Under Section 7, how- 
ever, of the Presidency-towns Insol- 
vency Act the insolvency court has full 
power to decide al] questions of priori- 
ties and all other questions whatsoever, 
whether of law or fact, which may arise 
in any case of insolvency coming within 
the cognisance of the Court, or which 
the court may deem it expedient or neces- 
sary to decide for the purpose of doing 
complete justice or making a complete 
distribution of property in any such case. 
It is true that there is a difference in 
the language of Section 7 of the Presi- 
dency Towns Insolvency Act, 1909 as 
compareg to Section 4 of the Provincial 
Insolvency Act, 1920. Under Section 4 
of the Provinciaij Insolvency Act, the 
court has full power to decide all ques- 
tions whether of title or priority or of 
any nature whatsoever, etc. Thus, an ex- 
press power is conferreg on the insol- 
vency court to decide questions of title 
under Section 4 of the Provincial Insol- 
vency Act. Mr. Makhija submitted that 
since, the words “questions of title” are 
not expressly present in Section 7 of the 
Presidency-Towns Insolvency Act, the 
powers of the court under the Presiden- 
cy-Towns Insolvency Act are some- 
what narrower and the court cannot in- 
vestigate a question of title under the 
Presidency-Towns Insolvency Act. This 
submission has no merit. The Presi- 
dency-Towns Insolvency Act is an ear- 
lier Act of 1909. When the Provincial 
Insolvency Act was enacted later in 1920, 
in order to avoid all controversies, ques-~ 
tions of title were expressly included in 
Section 4 of the Provincial Insolvency 
Act. A later Act cannot, by, implica- 
tion, exclude the question, ‘of ‘title from 
the purview of an earlier Act. Section 7 
of the Presidency-Towns, Insolvency Act 
is couched in’ the widest : possible terms 
to include al} questions .of whatsoever 
nature, whether of fact or of law, Tt 
must necessarily include questions: of 
title also, : 


17. Mr. Makhija also submitted that 
even dehors the ily arrangement 
dated 30-10-1967 Bai Ratanbai as‘ the 
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widow of Morarji Kanji was one of the 
heirs of Morarji Kanji and would have 
a share in the tenancy rights of these 
two shops. This submission was made 
across the Bar for the first time while 
arguing the present case. It has been 
nobody’s case up-till now that Bai Ratan- 
bai was otherwise entitled to the ten- 
ancy rights of these shops premises or 
was otherwise entitled to create any 
third party rights in respect of the ten- 
ancy rights of these shop premises. 
Throughout these proceedings, Bai 
Ratanbai has claimed the tenancy rights 
in respect of these shop premises on the 
basis of the family arrangement, She 
has not, and even now she does not lay 
claim to tenancy rights in the saiq shop 
premises in any other capacity except 
as a transferee under the family arrange- 
ment. Her transferees cannot now im- 
prove upon her title by making ora] sub- 
missions across the bar. 

18. It was lastly submitted by Mr. 
Makhija that the application by the Offi- 
cial Assignee is barred by the law of 
limitation. He submitted that the 
family arrangement dated 30-10-1967 
could not be now avoided by 
the Official Assignee. This argu- 
ment has no substance because the family 
arrangement was challenged in the peti- 
tion for an order of adjudication and it 
was declared as fraudulent within two 
years of the family arrangement. In fact 
it was so declared when an order of 
adjudication was passed. The present 
application is, therefore, only conse- 
quential to the order of adjudication. 
This order of adjudication was challen- 
ged by the transferee Bai Ratanbaj in 
appeal and the appeal of Bai Ratanbai 
was finally decided only on 13th January 
1981. Thereafter the Officia] Assignee 
had made the present application on 22nd 
June 1982. It cannot be saig that this 
application is barred by the law of limi- 
fation. It is true that during the pen- 
dency of appeal no stay had been ob- 
tained of the order of adjudication. But 
the transaction was the subject-matter 
of challenge before the court of Appeal 
by the transferee. In view of these cir- 
cumstances, the period of limitation can 
run only from the date of the order in 
appeal viz., 13-1-1981. 

19. My ‘attention was drawn to the 
observations in the case of Hurdatrai 
Sugdish Prasad vy, Official Assignee of 
Calcutta reported in TLR (1949) 1 Cal 1. 
There, the court observed that no period 
of limitation is prescribed under the in- 
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solvency laws for an application to set 
aside the transfer as fraudulent by the 
Official Assignee. The court observed 
that the intention of the legislature 
seems to be that such a proceeding could 
be instituted so long as the insolvency 
continues and that is the reason why no 
fixed period of limitation hag been pre- 
scribed for such an application either by 
the Insolvency Act or the Limitation 
Act. These observations, however, are 
based upon the provisions of the Limita- 
tion Act as it was then in force, Under 
Article 181 of the olą Limitation Act of 
1908, applications under the Insolvency 
Act were not covered. The present Arti- 
cle 137 of the Limitation Act, 1963 ap- 
plies however, not merely to applica- 
tions under the Code of Civil Procedure 
but to all’ applications. This article, 
therefore, applies to applications by the 
Official Assignee also. In any case I 
need not examine this aspect further in 
view of the fact that in the present case 
even assuming that Article 137 applies, 
the application by the Official Assignee 
is made within 3 years of the order of 
the Appellate Court dateq 13-1-1981 dis- 
missing the transferee’s appeal and is, 
therefore, within time. 


20. In the premises, it is clear that 
the family arrangement dated 30-10- 
1967, Ex: D to the report of the Official 
Assignee, in so far as- it declares that 
the tenancy in respect of shop numbers 
4 and 5 on the ground floor of the pro- 
perty bearing S. No. 177, Dongri Street, 
shal} belong absolutely to Bai Ratanbai 
is null and -void as- against the Official 
Assignee and the Official Assignee ‘is 
entitled:-to the -tenancy rights in respect 
of Shop Nos, 4 and § situate at 177, 
Dongri Street, Bombay-9: -the purported 
agreeménts made by Bai - Ratanbai 

favour of M/s. Atul’ ‘Doongarsi & Co. ina 
M/s. Varsha Traders ` dated: 11-4-1974 
and. 13-10-1978, respectively are null 


and. void, and, of.no effect as against the. 


Official” ‘Assignee; under the- Deed “of 
Partnership dateq . 23-12- -1968 the firm 
of M/s. Mulraj &.Co,.and/or Babubhai 
Govindji Thakkar.. have no right, title or 


interest in the tenancy rights in respect, 


of, the. said -shop premises; and the Offi- 
cial.. Assignee is, directed- tọ take posses- 


sion: of: the said: shops. from Bai Ratanbai_ . 


Morarii,., M/s. . Atul Dongarsi .&. Co.. 
Varsha Traders, Babubhai. Govindji, 
Thakkar and/or Mis.. Mulraj '& Co. . for. 


the benefit _of the general body. Of un- - 


secured” creditors of the. insolyents. .; 
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21. There will be no order as to costs. 
22, At the request of Mr. Makhija, 
the Official Assignee is directeg not to 
take possession of the shop -premises till 
30th August 1982. Ad interim - injunc- 
tion in terms of prayer (c) to continue 
till 30th August, 1982 in view of the 
direction given to the Official Assignee 

not to take possession till that date. 
Application allowed. 
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Effect of — Decree of lower appellate 
court for specific performance of agree- 
ment for sale subject to plaintiff deposit- 
ing sale price within 2 months from date 
of decree confirmed by High Court in 
second appeal — Held, High Court must 
be deemed to have incorporated terms of 
decree of lower court and period of 
2 months fixed by lower court would 
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JUDGMENT :— This Second Appeal 
by the heirs of a deceased decree-holder 
is against the order of the learned Dist- 
rict Judge, Sangli, dated 12-3-1980, dis- 
missing his appeal against the order of 
the learned Civil Judge, Islampur, dated 
13-9-1979 dismissing the decree-holder’s 
Darkhast No, 39 (Ex. 23) for condoning 
the delay in depositing the amount in 
time under a decree for specific perform- 
ance made in his favour in his suit being 
Suit No.. 210 of 1960 for specific per- 
formance. of agreement for sale of S. N. 
273, village Bavachi, . District Sangli, by 
the defendant in his favour. 


2. The . plaintiff-decree-holder had 
filed the said suit against the Respon; 
dent/Deféndant for specific performance 
of.an agreement for sale’ of the suit land. 
On 15-1-1969 the Civil Court decreed 
the suit in plaintiff's favour, directing 


the plaintiff to _ deposit ‘an amount “of 
court within a “period of 


Rs, 1, 500/- ‘in 
one ‘tnonth, from the date of the decree 
and order the judgment-debtor-defend- 
ant to execute the sale deed on the De- 


cree-holder/plaintiff making “such deposit.’ 
In: pursuance of the direction the plain- 
amount of Rs. 1500/-’ 


tiff deposited the 
incourt on ‘10-2-1969, ‘The’ 
debtor 
against the said decree ‘to the’ District 


judgment- 


Court at Sangli being Appeal No. ii4 of 
1969 and obtained an interim stay of the 
decree. The District Court: dismisseq the ` 


said: appeal on 18-1-1971 but “modified 


the decree-of the lower Court by direct- ° 


ing the plaintiff to deposit Rs. -3,000/- 
(deducting, costs of -the-::lower . court) 
within a periog of 2 months from . the 
date of the decree of the Appellate Court: 
The decree further provided that if the 


said amount-.was not paid: by the ~ plain- - 


tiff as stated above his suit was to stand 
dismisseg with ‘costs in both the lower 
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courts. At the instance of the defendant, 
District Court by its order dated 2-4-1971 
stayed the execution of the said decree. 
Thereafter the defendant preferred a 
2nd appeal to this court against the said 
decree being S. A. No. 427/71. This Court 
also till the hearing and final disposal 
of the appeal stayed execution of the 
decree, On 26-6-1978 this Court dismiss- 
ed the appeal and confirmed the decree 
of the Appellate Court. i 


3. Thereafter the plaintif deposited 
the amount on 1-3-1979 and filed a dar- 
khast fop execution being Regular Dar- 
khast No. 39/79. The said darkhast was 
opposed by the Respondent-judgment- 
debtor on the ground that the same was 
time barred as the deposit was not made 
within 2 months from 26-6-78 i.e, the 
date on which this Court dismissed the 
judgment-debtor’s S, A. No. 247 of 1977 
and confirmed the lower Appellate 
Court’s decree. The Appellant-plaintiff 
therefore on 23-7-1979 made an applica- 
tion. for condonation of delay for making 
deposit. . : 


4. As stated by the plaintiff in the 
said application he had already deposited 
Rs. 1500/- on 10-12-1969. The total costs 
awarded to him by the lower court and 
the Appellate Court came to Rs, 566.30, 
Thus in reality he had to deposit only 
Rs. 933.70. He however could not deposit 
the. said amount in court because of the 
stay order, till the dismissal of.the de- 
fendant’s 2nd appeal by this Court con- 
firming the order of.the Appellate Court: - 
He further- stated that taking into con- 
sideration costs of Rs. 306/- awarded to 
him in 2nd Appeal, he was required to 
deposit . only. Rs. 627.70 in the Court 
before 26-6-1978 .i.e.. within :2 months 
from the dismissal of the 2nd Appeal. on, 
26-6-1978, which he could not do because 
of. illness and forgetfulness, 


5. The learned Civil Judge’ firstly 
foimd that one of the ‘reasons- put for- 
ward by the plaintiff for “delay, viz.’ 
being confined to bed due to illness was . 
not: ‘supported ‘by evidence such as medi- - 
cal certificate.” As ¥egards' the | sécond’ 
reason vizi; forgetfulness the learned 
Judge found: that the plaintifg- should: 
suffer ‘for: his lack’ of diligence ahd ‘pro-' 
mptitude. The court further held that 
even if-the said grounds’ for délay` were: 
held tobe genuine; the décree being. 
conditional . the- court was not’ empower-, 


ed tó condone the delay. and -exténd. firhe. ¢ 


The court -atso “held that. there was‘no ` 
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case also, for exercising its inherent 
powers under S. 151 of Civil Procedure 
Code. 


6. In an appeal by the plaintiff 
against the said order ofthe Civil Judge 
refusing to condone delay, the learned 
District Judge dismissed the appeal and 
confirmed the order of the learned Civil 
Judge by holding that in case of condi- 
tional decrees, time cannot be extended 
as provided under S. 148 of the Civil 
Procedure Code or S, 28 of Specific Re- 
lief Act as there was no case of reces- 
Sion of contract in this case. In doing so 
the learned Judge relied on an unreport- 
ed judgment of the Division Bench deci- 
sion of this Court in the case of Sahadu 
Tathy Patil v. V. Nayansukh (Civil 
Appln. No, 3964 of 1958, D/- 19-8-1959) 
(S. T. Desai and Datar JJ.), followed in 
another decision of this Court (Vimada- 
la] J.) Bhujangrao Ganapati v. V. Shesh- 
rao Rajaram Jagannath (1973) 75 Bom 
LR 772: (AIR 1974 Bom 104). 


7. In this Second Appeal the learned 
counsel for the appellant has raised 
mainly two contentions, 

8. His first contention was that since 
this court in Second Appeal did not fix 
time for payment, it was a mistake of 
the court, and the plaintiff in depositing 
the amount on 1-3-1979 had not commit- 
ted any breach of the condition of the 
decree, Therefore it was not necessary 
for the plaintiff even to make an applica- 
tion for condonation of delay. 


9. It is difficult to see how this con- 
tention -could be sustained. 

10. Firstly the plaintiffs application 
for condonation of delay before the 
lower court was on the basis that the 
plaintiff ought to have deposited the 
amount on or before 26-8-78 i.e. within 
two months of the dismissal] of the 2nd 
appeal by this court on 26-6-1978, which 
he was not able to do. 

11. On various decisions cited across 
the bar, that also seems to be the posi- 
tion in law. The said decisions show that 
when the Appellate Court confirmed the 
lower Court’s decree and dismissed the 
appeal; the decree of the Appellate 
Court must be taken to have incorporat- 
ed the terms of the decree of the court 
of first instance and the period allowed 
for payment of purchase money should 
be calculated from the date of the ap- 
pellate decree, 

12. ‘The first decision was of “the 
* Division Bench: of this court in the case 


H. A. Patil v. Y. L. Yaday ` 


ALR, 
of Satvaji Balajirao Deshmukh v. 
Sakharlal Atmaramshet (1915) ILR 39 


Bom 175: (AIR 1914 Bom 132). 


18. In that case the plaintif had 
brought a suit to recover possession of 
property as a purchaser from defendants 
1-6 and to redeem the mortgage of de- 
fendant No, 7. The first court having 
dismissed the suit, the Appellate Court 
on plaintiff’s appeal passed a decree 
directing the plaintiff to recover posses- 
sion on payment to defendants 1-6 a 
certain sum within 6 months from the 
date of the decree and then to redeem 
defendant 7 and on plaintiffs failure to 
pay within 6 months from the date of 
the decree he should forfeit his right to 
recover possession. The plaintiff prefer- 
red 2nd appeal and defendants filed 
cross-objections. The High Court con- 
firmed the decree and dismissed plain- 
tiffs Second Appeal and defendant’s 
cross-objections. Within six months from 
the High Court confirming the decree 
the plaintiff deposited in court the 
amount payable by him and applied for 
execution. Defendant No. 7 contended 
that the plaintiff not having complied 
with the terms of the decree of the Ist 
Appellate Court i.e. not depositing the 
amount within 6 months from the date 
of the Ist Appellate Court decision, his 
right to recover possession in execution 
was forfeited. The lower courts upheld 
the defendants’ contention and dismissed 
the Darkhast. In Second Appeal by the 
plaintif the High Court reversing the 
order held that the time for executing a de- 
cree nisi for possession ran fromthe data 
of the High Court decree confirming the 
decree of the lower court, for what was 
to be looked at and interpreted was tha 
decree of the final Appellate Court, 

(Underlining supplied) 

14. The objection of the learned 
counsel for the appellant-plaintiff to 
follow this decision was that it did not 
lay down any ratio. It was difficult te 
accept the said contention of the learned 
counsel, The ratio of the said decree was 
to be found at p. 181 of the report. The 
court after following various decisions 
of this Court and one Full Bench deci- 
sion of the All. High Court (Md. Sulai- 
man Khan v. Md. Yar Khan (1889) ILR 11 
All 267, reviewed the order of the lower 
courts and in terms laig down that 
‘what was to be looked at ang inter- 
preted is the decree of the final appel- 
late court in this case the High Court* 
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and had thus negatived the view of the 
lower courts following the decision of 
the Madras High Court in Ramaswami 
v, Sundara (1908 ILR 31 Mad 28) that 
the decree of the High Court confirming 
the decree of the District Court cannot 
be interpreted to extend the time fixed 
in the decree of the District Court. The 
said decision was a clear authority for 
the proposition that once the High Court 
confirmed the lower Courts’ decree, the 
decree to be interpreteq and executed 
was in all its terms a decree of the High 
Court and if therefore the lower court’s 
decree as confirmed by the High Court 
laid down any periog for payment, such 
period was to be calculated from the 
date of the High Court confirming the 
decree. 

15. Any further authority for the 
said proposition if needed was to be 
found in two decisions of the All. High 
Court. The first was a Full Bench deci- 
sion of that court in the case of 
Md. Sulaiman Khan v. Md. Yar Khan, 
(1889 ILR 11 All 267). There the court 
held that the effect of S. 579 of Civil 
Procedure Code was to cause the decree 
of the Appellate Court to supersede the 
decree of the Ist Court even when the 
Appellate Court merely affirms the orl- 
ginal decree and does not revise or 
modify it. 


16. The other decision of the All. High 
Court very close to the facts of this case 
was in the case of Rupchand v. Shamshi- 
Ul-Jehan, (1889 ILR 11 All 346). There 
in a suit for pre-emption the decree of 
the first instance was conditional upon 
payment of the purchase money within 
one month from its date. After the said 
period had expired without payment, 
the defendants appealed from the de- 
cree. The appeal was dismisseq and the 
decree affirmed and no fresh period for 
payment was expressly allowed by the 
decree of the Appellate Court. The court 
held that the decree of the Appellate 
Court must be taken to have incorporat- 
ed the terms of the decree of the court 
of the first instance, that the period of 
one month allowed for the payment of 
the purchase money must be calculated 
from the date of the appellate Court’s 
decree and that payment by the decree- 
holder within one month from the date 
was in time. 

17. These authorities leave no doubt 
that in this case the High Court having 
confirmed the decree of the lower court 
on 26-6-1978, the High Court decree was 
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to be interpreted and therefore the time 
of two months fixed in the Ist appellate 
court decree which was confirmeg by the 
High Court, was to be calculated from 
the date of the decree of the High Court. 
If that were so the same would expire 
on 26-8-1978 and so interpreting the de- 
cree which was a conditional decree, as 
the plaintiff had admittedly failed to 
deposit the amount on or before that 
date, the suit was to stand dismissed 
with costs. 


48. The learned counsel for the 
plaintiff has however eontended that 
since the High Court in Second Appeal 
while confirming the Ist Appellate 
Court’s decree had not fixeg any time, 
it was a mistake of the court for which 
the plaintiff should not be made to suffer 
and the plaintiff cowld deposit the 
amount any time after the date of the 
High Court decree, The High Court not 
having fixed any period fop depositing 
the amount the Darkhast coulg not be 
dismissed on the ground that the plain- 
tiff had not deposited the said) amount 
within two months after the High Court 
had confirmed the decree, 


19. In support of his said contention 
the learned counsel fory the appellant/ 
plaintiff has relied upon an unreported 
judgment of this court (Kantawala J.) in 
S. A. No. 806 of 1973 dated ‘7th/8th 
November 1977, The appeal was against 
the order of the lower courts extending 
the date before which the amount was 
to be deposited under a decree for speci- 
fic perfomance of contract of sale of im- 
moveable property. In a decree for spe- 
cific performance of agreement to sale 
land made in plaintiff’s suit, he was re- 
quired to deposit Rs. 1500/- on oy before 
January 2, 1970, and in default of pay- 
ment the suit was te stand dismissed 
with costs, Against the decree an appeal 
was preferred and stay obtained by 
judgment-debtor. Appeal was dismissed 
on 9th Oct. 1970. However, the execution 
of the decree was stayed at the instance 
of the judgment-debtor as he wanted to 
prefer 2nd appeal, On the 2nd appeal 
being preferred by him a further stay 
was granted by the High Court. Pend- 
ing the said second appeal, the Decree- 
holder also made an application for ex- 
tension of time to deposit money. How- 
ever, no date was fixed either at the time 
of disposal of appeal or at later stage 
within which the amount was to be de- 
posited. The decree holder deposited the 
amount of Rs. 1500/- on Jan. 23, 1971 


_ 64 Bom. 


ang also made an application for exten- 
sion of time which was granted by both 
lower courts. 


20. On these facts, the court observ- 
ed that though an application for exten- 
sion of time to make the deposit was 
granted, having regard to the contract 
that had taken place strictly speaking 
such an application was not called for 
because it was the duty of the court to 
fix a date by which the amount of 
Rs. 1500/- ought to be depositeg in the 
trial court. The decree of the trial court 
was passed on 17th Dec. 1969 and the 
deposit was required to be made on or 
before 2nd Jan. 1970. Prior to that the 
judgment-debtor preferred an appeal 
and obtained stay of execution of the 
decree. Once the execution of the whole 
decree was stayed it will be an idle 
formality on the part of the decree- 
holder to deposit the amount in the trial 
court but the judgment-debtor can get 
benefit of not executing the sale deed 
in favour of the decree-holder”. 


21. This decision cannot help the 
learned counsel for the appellant in his 
contention. Firstly on facts, difference 
between that case and the present case 
was, that in tha case the Ist Appellate 
Court’s decree had fixed a specific date 
i.e, 2nd Jan. 1970 by which time the 
payment was to be made. while iy this 
case a time was fixed by a period viz., 
2 months. In that case therefore on the 
High Court confirming the lower court’s 
decree, if the High Court decree were to 
be interpreted by incorporating therein 
the terms of the lower court’s decree, 
then by the time the High Court con- 
firmed the decree, the date fixed by the 
lower court for payment i.e. 2-1-1970 
was long over and the decree had be- 
come unexecutable. That was why the 
court had to observe that it was the 
duty of the court to fix a date by which 
the amount was to be paid and strictly 
speaking no application for extension of 
date on the part of the decree-holder 
was needed. On that very ground it 
negatived the contention of the learned 
counsel for the judgment-debtor that, 
on the decree-holder not having deposit- 
ed the amount on or before 2-1-1970 in 
spite of the appeal being filed and stay 
of execution being obtained by the judg- 
ment-debtor, the decree-holder had com- 
mitteg a default. The court also rightly 
pointed out that if the contention of the 
learned counsel for the judgment-debtor 
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were right then he ought to haye suc- 
ceeded in appeal but in the appeal he 
had failed. Apart from that the said 
decision does not deal with the point at 
issue before me in this case nor does it 
seek to lay down any ratio as contended 
by the learned counsel for the Appel- 
lant/plaintiff. In that view of the matter 
the said decision cannot help the learned 
counsel] for the plaintiff in his contention 
and his said contention cannot be 
accepted. 

22, The other contention of the learn- 
ed counsel] for the appellant/plaintiff 
was that in any event although admit- 
tedly the decree in this case was a condi- 
tional decree the court had jurisdiction 
to condone the delay. On the other hand 
it is contended by the learned counsel 
for the respondent that the decree being 
a conditional decree the court had no 
jurisdiction to condone the delay. 


23. In an unreported decision of the 
Division Bench of this Court in the case 
of Sahady Tathy Patil v. V. Nayansukh 
(Civil Appln. No. 3964 of 1958, Dt. 19-8- 
1959) (S. T. Desai and Datar JJ.) this 
court has in terms held that in the case 
of a conditional decree the court had no 
jurisdiction to extend time. Following 
the said decision and also certain ob- 
servations of the Supreme Court in 
Mahanth Ram Das v. Ganga Das, (AIR 
1961 SC 882 excluding the application of 
S. 148 of Civil Procedure Code to condi- 
tional decree, this court (Vimadalal J.) 
in Bhujangrao Ganapati v. Sheshrao 
Rajaram (AIR 1974 Bom 104) (supra), 
has also held to the similar effect. 

24. The learned counse] for the plain- 
tiff has drawn my attention to two deci- 
sions of the Bench of a single Judge of 
this court viz., Bhole J. in the case of 
Babulal] Vithoba wv. Jagannath Sakha- 
ramji, (1970 Mah LJ 481) and K. K. 
Desai J. in the case of Maruti Vishnu v. 
Keshav, (1970 Mah LJ 907): (AIR 1970 
Bom 398) where it was held that the 
court had the power in such cases to ex- 
tend time, However, in these two cases, 
the aforementioneq Division Bench deci- 
sion of this court was not cited. In view 
of the decision of the Division Bench, it 
was not possible to follow the view 
taken by this court in the said two deci- 
sions, 

25. However as against the said deci- 
sion of this court in Shahdy Patil’s case 
the learned counsel for the appellant in 
support of his contention has relied. on 
the decision of the Supreme Court in 
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was sent to him by the registered post for 
eviction in form as contained in Second 
Schedule. In that view of the fact, it can- 
not be denied that the petitioner was served 
with the copy of the application along with 
the notice of summons in the case. 

7. Mr. Dutta next contended that the co- 
owner has no right to maintain the applica 
tion. There is no doubt.that the wife, son, 
daughter and mother of late Sisir Kumar 

' Dasgupta under the Hindu Law are the legal 
heirs. Sisir Kumar Dasgupta is a co-owner 
of the premises along with others after the 
death of Debendranath Dasgupta, the origi- 
nal owner of the premises. The question is 
whether the application of the co-owner is 
maintainable under S. 29-B of the Act. In 
a case reported in (1981) 2 Cal LJ 94: (AIR 
1981 Cal 329) (Asoke Gopal Dutta v. Nirmal 
Kumar Mitra), it has been held by the Single 
Bench of this Court that a co-owner cannot 
maintain such an application. Section 29-B 
of the Act does not extend the special 
remedy to anyone else other than the allottee 
landlord. In a case reported in AIR 1976 
SC 2335 (Sri Ram Pasricha v. Jagannath) it 
has been held by the Supreme Court that a 
co-owner landlord is an owner and the suit 
by such landlord on the ground of reason- 
able requirement of the members of the 
family is maintainable. In para 30 of the 
said judgment, their Lordships held that a 
co-owner is as much an owner of the entire 
property as any sole owner of a property is. 
The Hon’ble Single Judge, however, distin- 
guished the case holding, inter alia, that the 
said case only applies to other provisions of 
law and (sic) the two co-owners along with 
the other owners, who are not-allottee-land- 
lords under S. 29-B, have no application. In 
my opinion, with due respect to the Hon’- 
ble Single Judge, this is a wrong reading of 
the decision of the Supreme Court and the 
owner includes the co-owners also. If a co- 
owner is an Air Force Officer and is entitled 
to the provision of S. 29-B of the West Ben- 
gal Premises Tenancy Act, it is no answer 
to say that the other co-owners are‘not en- 
titled to the benefit. In my opinion a co- 
owner is a co-owner in respect of the whole 
premises and the co-owner is entitled to the 
provision of S. 29-B of the Act for maintain- 
ing the proceeding. The reasonable require- 
ment of a co-owner comes within the mis- 
chief of S. 13 (1) (Œ) of the West Bengal 
Premises Tenancy Act. i 

8. Mr. Dutta contended that assuming 
Sec. 29-B applies, under S. 29-B (7) of the 
Act, the tenant is entitled to a notice of suit 


1983 Cal/4 IL G—13 


Nripendra Kumar Mitra v. Amiya Dasgupta 


Cal. 49, 


under S. 13 (6) of the Act. Section 29-B (7) 
of the Act reads as follows :— “The provi- 
sions of sub-sections (2), (3), (4) and (6) of 
Section 13 shall, so far as may be, apply to 
a proceeding under this chapter but nothing 
contained in sub-section (3A) of S. 13 shall 
apply to such a proceeding”. Section 13 (6) 
as is well known is a notice of suit or pro« 
‘ceeding. It appears from the body ‘of the 
petition that the co-owners gave a notice 
determining the tenancy of the tenant as far 
back as in 1978. Reading the averment in 
the petition regarding the notice along with 
S. 29-B (7) of the Act, it is clear that it can 
be read to be a notice of the proceeding. 


9. Under S. 29-B (5) it is provided that 
the tenant must appear within the specified 


time if the summons is served and unless he 
filed the affidavit stating the ground of con: 
testing the application for eviction as herein- 
before provided, then the statement made by 
the landlord for eviction shall be deemed to 
have been admitted by the tenant and the 
applicant shall be entitled to the order for 
eviction on the ground aforesaid. In the 
present case, as I have already said, that 
notice was served on the tenant but unfortu- 
nately, though he appeared, he did not apply 
for leave to contest the application for evic- ` 
tion and no such leave was obtained under 
Sec. 29-B (5) of the West Bengal Premises 
Tenancy Act, 1956. Therefore all the state- 
ments made in the said application shall be 
deemed to be admitted by the tenant and the 
petitioner before the Rent Controller shall 
be entitled to eviction on that ground alone. 


10. In the Supreme Court case reported 
in AIR 1982 SC 25 (Anupama Sen Gupta 
v. Deb Kumar Sen Sarma) the Supreme 
Court considered the provision of Sec. 29-B 
of the present Act. In para 7 the question 
was raised whether the co-owner is entitled 
to file a petition under S. 29-B of the Act. 
Their Lordships of the Supreme Court con- 
sidered this matter and came to a finding 
that the notice already given for eviction is 
tenable to the benefit of the co-owners if the 
owner died in the meantime. The Supreme 
Court held relying upon the case reported 
in AIR 1977 SC 1599 (Kanta Goel v. B. P. 
Pathak) as follows :— “Even though the first 
respondent was a co-owner, he was as such 
an owner of the entire property asany sole 
owner of the property and owned every part 
of the composite property along with others 
and he could file the petitions’. Again rely- 
ing on the decision reported in AIR 1976 
SC 2335 (Sri Ram Pasricha v. Jagannathy 
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the Supreme Court held that “the first re- 
spondent as an heir could avail of the benefit 
of the notices issued in the name of his wife 
under S. 13 (6) of the Act which she was en- 
titled to issue the object of which was only 
to give previous intimation to the tenants 
that eviction petitions would be filed against 
them. There was no need to issue fresh 
notices after her death. Having regard to 
the peculiar features of the case, we do not 
consider that there is any infirmity in the 
petition filed for the eviction of the appel- 
lants. Any other view would defeat the very 
object of Chap. VIA of the Act”. It must 
be remembered that Chap. VIA was inserted 
by amendment for the purpose of summary 
proceeding for the landlords mentioned in 
‘Sec. 29-B. Section 29-A makes it clear that 
by non obstante clause this remedy is only 
available to certain type of landlords only. 

il. Mr. Dutta argued on the basis that 
the landlord is in possession for the use by 
them even without the eviction of the tenant. 
It is further argued that one of the tenants 
during the pendency of the suit vacated but 
still the applicant did not occupy the same 
and Jet it out again. As I have already said 
in view of S. 29-B (4) as no leave was taken 
from the Court after the notice was served 
on the tenant the fact stated in the petition 
made under S. 29-B (4) of the Act shall be 
deemed to be admitted by the tenant and 
therefore Mr. Dutta cannot now argue with- 
out taking any leave from the Controller to 
contest the application that the applicant is 
in possession of the reasonably suitable ac- 
commodation, 

12. We must remember the observation 
of the Supreme Court in the decision herein- 
before stated, that is, AIR 1982 SC 25 (Anu- 
pama Sen Gupta v. Deb Kumar Sarma). Tn 
para 9 the Supreme Court held that “it is 
unfortunate that the so-called summary 
remedy provided by the statute has taken, 
nearly four years”. It is quite clear that be- 
fore the death of Sisir Kumar Dasgupta, the 
Air-Force Officer, notice was given by his 
brother and mother and the application was 
filed unfortunately after the death of Sisir 
Kumar Dasgupta. 

13. It is further clear that under Sec- 
tion 29-B (4), leave must be obtained by the 
opposite party if he wants to contest the 
application for eviction from the premises 
by filing an affidavit stating the ground on 
which he contests the application. In default 
of such leave prayed for and granted the 
statement made by the landlord in the appli- 
cation for eviction shall be deemed to be 
admitted by the tenant and the applicant 
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shall be entitled to the order of eviction on 
the ground aforesaid. It appears that the 
averment made in the petition goes uncon- 
troverted that is, the averment regarding the 
notice and reasonable requirement of the 
premises which is the subject matter of the 
proceeding and the application must be deem- 
ed to have been admitted by the tenant 
under S. 29-B (4) of the Act. This must be 
so, inasmuch as, the legislature enacted the 
provision in order that the particular type 
of landlord may get possession of the pre- 
mises in a summary proceeding. 

14. In the circumstances, therefore, in 
my opinion, the application filed by the ap- 
plicant for eviction of the petitioner must 
succeed and the order passed by the Rent 
Controller is affirmed, 

15. There will be no order as to costs, 

16. Mr. Dutta on behalf of his client who 
is present in Court today prays for time to 
vacate the premises for six months, Mr. 
Majumdar on behalf of the opposite party 
objected to six months being a long time 
and in view of summary proceedings it 
should not be granted. But in view of the 
fact that Mr. Mitra’s daughter is reading in 
a school at Howrah and difficulties in the 
way of finding accommodation and that he 
undertakes to vacate by the 3ist Dec., 1982 
I grant him time till that date. An under- 
taking of the client in writing must be filed 
within a fortnight from today. 

17. In default of filing the undertaking 
as directed the order of eviction will be 
immediately executable, 

Order accordingly. 


AIR 1983 CALCUTTA 50 
; FULL BENCH 
CHITTATOSH MOOKERJEE, RAM- 
KRISHNA SHARMA AND ' 
AMITABHA DUTTA, JJ. 
Wang Chen Tshering, Petitioner v. Smt. 
Lorretta Tshering Nee Fuller and another, 
Respondents. 


Divorce Suit No. 18 of 1979, DJ- 7-5-1982. 

Divorce Act (4 of 1869), Ss. 10, 17 — 
Petition for divorce — Marriage solemnised 
in Nagaland — Parties last resided together 
in local limits of jurisdiction of District 
Court at Darjeeling — Petition presented in 
Court of District Judge at Darjeeling — 
Husband pleading and proving by evidence, 
desertion and living in adultery by wife — 
No appearance and contest by wife — Decree 
for divorce confirmed. (Para 4) 
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CHITTATOSH MOOKERJEE, J.:— The 
rder of the learned District Judge, Darjee- 
ng allowing the petition under Section 10 
f the Indian Divorce Act, filed by the hus- 
and has been placed before us for confir- 
yation under S. 17 of the Indian Divorce 
ict, 


2. ‘After perusing the records we are satis- 
ed that the learned District Judge has rightly 
llowed the petition dissolving the marriage 
f the petitioner with the respondent No. L 
nder S. 10 of the Divorce Act. 


3. On the 15th Sept, 1974 the marriage 
etween the parties was solemnised at 
"akhama, Nagaland and it has been proved 
y evidence that thereafter the parties lived 
ogether at Mirik within the district of Dar- 
eeling. Whe petitioner has proved by cogent 
vidence that on 27th Aug., 1977 the respon- 
lent-wife had left the matrimonial home at 
Airik without his consent and knowledge and 
ad stayed in a neighbouring tea garden 
vith the co-respondent on 29th Aug., 1979. 
t has been further proved by the evidence 
if P. W. 3 that the respondent-wife. with 
he co-respondent had lived in a hotel at 
Cathmandu for about ten days. Although 
he respondent No. 1 had filed written state- 
nent she did not ultimately appear and con- 
fest the case and controvert the evidence 
ziven by the petitioner-husband that she had 
deserted her husband for the requisite period 
and had lived in adultery with the co-respon- 
dent during the aforesaid period. 

4. In the circumstances, we accept the 
Reference and confirm the decree for dissolu< 
tion of marriage passed by the District Judge, 
Darjeeling dissolving the marriage of the 
petitioner with the respondent No. 1. 


5. There will be no order for costs. 


SHARMA, J. :— I agree. 
AMITABHA DUTTA, J.:— I agree. 
ea Order accordingly. 





AIR 1983 CALCUTTA 51 
ANIL K. SEN AND S. N. SANYAL, JJ. 
Debabrata Yarafder, Petitioner v. Biraj 
Mohan Bardhan, Opposite Party. 
Civil Order No. 2242 of 1982 with 
F. M. A. T. No. 2226 of 1982, D/- 10-9- 
1982. 


(A) Specific Relief Act (47 of 1963), S. 22 
— Suit for specific performance — Delivery 
of possession provided for by agreement ber 
tween parties Decree directing specific 
performance of agreement, silent om relief as 
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to delivery of possession — It would still be 
deemed to have granted that relief. 

Where the Court allowed the plaintiffs 
prayer for specific performance of the con- 
tract which itself incorporated a clause for 
delivery of possession and the decree con- 
tained a direction upon the judgment-debtor 
to sell the suit property to the plaintiff in 
terms of -the agreement it would necessarily 
be taken to embody a mandate to fulfil alj 
thé terms including the term for delivery of 
possession. Whe fact that the decree was 
silent with regard to the prayer for posses- 
sion would be immaterial. In such a case 
the principle that a prayer made in the plaint 
not being allowed, must be deemed to have 
been refused would not apply. Case law dis- 
cussed, (Para 8) 


(B) Specific Relief Act (47 of 1963), S. 20 
—— Suit for specific performance decreed — 
Indemnity clause not contemplated by agree 
ment, cannot be incorporated in draft con- 
veyance, 

Where the purchaser on his own satisfac- 
tion or at his own risk has proceeded to en- 
force the agreement and have the conveyance 
in his favour he is not entitled to any gua- 
rantee by way of an indemnity clause in the 
conveyance to be executed in his favour 
when in the original agreement between the 
parties there was no provision that the pro- 
posed sale would be subject to indemnity 
sought to be incorporated in the draft cone 
veyance. (Para 7) 
Cases Referred: Chronological Paras 
AIR 1982 SC 818: 1982 All LJ 345 10, 12 
(1982) 2 Cal HN 187 12 
AIR 1973 Mys 131 
AIR 1957 Pat 701 
AIR 1955 Cal 267 
AIR 1954 All 643: 1954 All LJ 255 
AIR 1952 Cal 362 


Sudhis Das Gupta with Tarun Chatterjee, 
for Petitioner; R. N. Mitter with N. G. Saha, 
for Opposite Party, 

ANIL K. SEN, J.:— This is an appeal at 
the instance of the judgment-debtor directed 
against an order dated July 9, 1982, passed 
by the learned Subordinate Judge, 3rd Court, 
Alipore, dismissing an objection under Secy 
tion 47 of the C. P. C. read with O. 21, 
R. 34 of the said Code. Since no appeal 
lies against an order dismissing an objection 
under S. 47 of the Code, the appellant had 
earlier filed an application in revision on 
notice to the decree-holder, being C. O. 2242 
of 1982 which is being heard along with the 
appeal. Since the decree-holder had already 
entered appearance we admit the appeal, dis- 
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pense with service of the notice of appeal 
and we proceed to dispose of both the ap- 
peal and the revisional application by this 
judgment of ours, 


2. On April 28, 1977 (?), the present appel- 
Jant entered into an agreement with the pres 
sent respondent to sell the suit property 
which is a demarcated part of premises No, 2, 
Andul Raj Road, Calcutta, and which had 
been allotted to the share of the appeliant’s 
father under a partition decree passed on an 
award in Title Suit No. 16 of 1944. The re- 
spondent instituted Title Suit No. 86 of 1976 
for specific performance of that agreement 
and for delivery of possession of the suit 
property. That suit was decreed on Jan. 29, 
1980, by the learned Subordinate Judge, 3rd 
Court, Alipore, on the following terms: 


“That the suit be and the same is decreed 
on contest with costs. The defendant is di- 
rected to execute a deed of conveyance for 
the suit property in favour of the plaintiff 
and to sell the suit property to the plaintiff 
in terms of. the agreement marked Ext. 2. 
The defendant is also directed to repay to 
the plaintiff the sum of Rs. 17,073.42 the 
benefit which the defendant received for the 
said property. The defendant is directed to 
perform his part of the contract by execut- 
ing a deed of sale and by making repayment 
of the excess amount as ordered above within 
3 months of the decree. In default, the 
plaintiff shall be entitled to enforce the agree- 
ment and obtain the deed and also recover 
excess amount of Rs. 17,073.42 from him 
through Court as per law.” 


3. The appellant having failed to execute 
the conveyance and perform the contract 
amicably, the respondent put that decree, inte 
execution under O. 21, R. 34 of the Code. 
A draft conveyance having been submitted 
before the executing Court the respondent 
prayed for execution of the document as per 
draft conveyance by the defendant, failing 
compliance, execution and registration by the 
Court on behalf of the judgment-debtor and 
thereafter delivery of possession through pros 
cess of Court and also for realisation of: the 
decretal dues and costs, 

4. The appellant raised an objection under 
Section 47 of the Code read with O. 21, 
R. 34 thereof. The substantial objection 
that was pressed before the executing Court 
was to the effect that when the Court pass- 
ing the decree had not granted the relief for 
possession expressly prayed for in the plaint, 
the executing Court cannot sustain the pra- 
yer for possession in execution of such a 
decree. Reliance was placed on the provi- 
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sion of S. 22 of the Specific Relief Act, 1963, 
in support of such a contention. The learn- 
ed Subordinate Judge by the impugned order 
having overruled the said objection, the 
judgment-debtor has preferred the present 
appeal and the revisional application. 


5. In this appeal and the révisional ap- 
plication Mr. Dasgupta appearing on behalf 
of the judgment-debtor-appellant has raised 
two points, one of which was not raised in 
the Court below. He has first contended 
that in the present case the decree-holder/ 
respondent in his suit expressly prayed for 
two reliefs, namely, specific performance of 
the agreement for sale and delivery of pos- 
session after such specific performance but 
the Court thought fit to grant only one of 
the said reliefs prayed for, namely, the spe- 
cific performance of the agreement for sale 
but not the other, namely, delivery of pos 
session after such performance. Hence ac 
cording to Mr. Dasgupta plaintiffs prayei 
for possession as made in the suit must bi 
deemed to have been refused because i 
prayer made in a plaint and not allowed by 
the Court must be taken to have been re 
jected by the Court. Hence according t 
Mr. Dasgupta the respondent is not entitle 
to claim delivery of possession in executior 
of the decree. The second point raised by 
Mr. Dasgupta is with reference to the draf 
conveyance. He objects to an indemnity 
clause being incorporated in the conveyance 
According to Mr. Dasgupta the partie 
agreed that the purchaser must satisfy him 
self as regard the vendor’s title to convey be 
fore obtaining the conveyance and he ha 
his rights to terminate the agreement ani 
get back the earnest money in the even 
there were reasonable grounds to doubt th 
title of the vendor to the suit property 
Therefore, according to Mr. Dasgupta onc 
the respondent enforces the agreement am 
obtains conveyance on his satisfaction as t 
the title of the vendor he is not entitled t 
claim any further guarantee of title by way 
of any indemnity clause as proposed in thi 
draft conveyance. 

6. Mr. Mitter appearing on behalf o: 
the decree-holder/respondent has strongly 
contested the first point raised by Mr. Das 
gupta. According to Mr. Mitter the Cour 
must construe the decree in the light of the 
judgment and so construed it would appeai 
beyond all doubts that the plaintiff’s prayer 
for recovery of possession was also allowed 
In any event, according to Mr. Mitter, the 
ordinary rule that a prayer expressly made 
must be deemed to have been overruled 
when it has not been allowed can have na 
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application in the present case when the 
decree is one of specific performance of a 
contract, an integral part whereof is delivery 
of possession. So far as the second point 
raised by Mr. Dasgupta is concerned, Mr. 
-Mitter in his usual fairness has not been 
able to controvert the same seriously. 


7. Before we proceed to consider the 
first point raised by Mr. Dasgupta, we pro- 
pose to dispose of the second point raised 
by him in respect of which there is no seri- 
ous controversy between the parties. It is 
not disputed that in the last part of the draft 
conveyance proposed by the decree-holder/ 
respondent an indemnity clause has been in- 
corporated which provides that the purchaser 
would be indemnified against all encum- 
brances created by the vendor or by any per- 
son or persons lawfully or equitably from 
under or in trust for the vendor. It is also 
not in dispute that in the original agreement 
between the parties there was no provision 
that the proposed sale would be subject to 
any such indemnity. On the other hand, the 
agreement contemplates that the purchaser 
must satisfy himself about the title of the 
vendor in obtaining the conveyance, In such 
a situation when the purchaser on his own 
satisfaction or at his own risk has proceeded 
to enforce the agreement and have the con- 
veyance in his favour he is not entitled to 
any guarantee by way of an indemnity clause 
in the conveyance to be executed in his 
favour. Though this objection was not rais- 
2d before the executing Court We allowed 
Mr. Dasgupta to raise it since it appears on 
the face of the record that the decree-holder/ 
respondent is not entitled to incorporate 
such a protective clause in the proposed con- 
veyance. We, therefore, sustain this objec- 
tion raised by Mr. Dasgupta on behalf of the 
judgment-debtor and direct the executing 
Court to delete the indemnity clause from 
the proposed conveyance and the proposed 
conveyance be revised accordingly, 


8. Next we proceed to consider the first 
point raised by Mr. Dasgupta. The decision 
on the point requires construction of the 
decree as also the effect of the newly revised 
provision of Sec. 22 of the Specific Relief 
Act, 1963. It is not disputed before us that 
clause 4 of the agreement for sale expressly 
provided that the vendor shall make over to 
the purchaser vacant possession of the entire 
ground floor except the room let out to 
Messrs. S. P. Dutta & Company, the first and 
the second floor of the suit premises by re- 
moving the co-sharers from the said portion. 
[tis also not in dispute thatin filing the suit 
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the respondent claimed both the reliefs of 
specific performance of the contract dated 
April 28, 1967, and for possession of the 
suit property after execution and registration 
of the document. At the trial no specific 
issue was raised as to whether the plaintiff 
was entitled to a decree for possession obvi- 
ously because delivery of possession being a 
part of the express agreement between the 
parties the issue that was raised was to the 
effect: “Is the plaintiff entitled to get a 
decree for specific performance of the con- 
tract as prayed for?” When we read the 
judgment as a whole decreeing the said suit, 
it appears to us that the learned Subordinate 
Judge expressly overruled an objection rais- 
ed at the trial to the effect that the contract 
being contingent and the contingency, name- 
ly, the vendor recovering possession from 
his co-sharers not having matured, the suit 
on the prayers made must be deemed to be 
premature. Having overruled all the objec- 
tions raised on behalf of the appellant in- 
cluding the objection as above, the suit was 
decreed in terms set out hereinbefore. It is 
true that the decree is silent with regard to 
the prayer for possession. ‘The prayer for 
possession had neither been expressly over- 
ruled nor expressly allowed. But the fact 
remains that the Court allowed the plaintiff's 
prayer for specific performance of the con- 
tract which itself incorporates a clause for 
delivery of possession.. When the decree 
contains a direction upon the judgment- 
debtor to sell the suit property to the plain- 
tiff in terms of the agreement marked Ext. 2 
it necessarily embodies a mandate to fulfil 
all the terms including the term for delivery) 
of possession. Construing the decree in the 
light of the judgment in the present case we 
feel no hesitation in accepting the conten- 
tion of Mr. Mitter that the Court in decree-|' 
ing the suit allowed the prayer for delivery 
of possession; it was not necessary for the 
Court to direct such delivery of possession 
expressly because the Court was directing 
enforcement of the entire agreement includ- 
ing the agreement to deliver possession. It 
is not a case where we can apply the prin: 
ciple contended for by Mr. Dasgupta, namely, 
a prayer made in the plaint not being allow- 
ed, must be deemed to have been refused. 
Whether a particular prayer has been allow- 
ed or not is a matter of construction of the 
decree in the light of the judgment and any 
silence in that regard in the decree would; 
not necessarily lead to the conclusion that it 
had been disallowed. 

9. Strong reliance has been placed by 
Mr. Dasgupta on the revised provision of 
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Section 22 of the Specific Relief Act, i 1963, 
which reads as follows :— 


“22. Power to grant relief for possession, 
partition, refund of earnest money, etc. 
(1) Notwithstanding anything to the contrary 
contained in the Code of Civil Procedure,. 
1908, any person suing for the specific per- 
formance of a contract for the transfer of 
immovable property may, in an appropriate 
case, ask for — 

{a) possession, or partition and separate 
possession, of the property, in addition to 
such performance; or 


(b) any other relief to which he may be 
entitled, including the refund of any earnest 
money or deposit paid or (made by) him, in 
case his claim for specific performance is re 
fused. 

(2) No relief under Cl. (a) or Cl. (b) of 
sub-section (1) shall be granted by the Court 
unless it has been specifically claimed: 

Provided that where the plaintiff has not 
claimed any such relief in the plaint, the 
Court shall, at any stage of the proceeding, 
allow him to amend the plaint on such terms 
as may be just for including a claim for 
such relief. 


(3) The power of the Court to grant relief 
under Cl. (b) of sub-section (1) shall be 
without prejudice to its powers to award 
compensation under S. 21.” 


According to Mr. Dasgupta having regard 
to the provision of S. 22 (2) as aforesaid, it 
is incumbent on a plaintiff now to pray for 
possession along with the prayer for specific 
performance in every case and when it is 
not so prayed for no such relief would be 
admissible to a plaintiff in a suit for specific 
performance. Here in the present case, ac- 
cording to Mr. Dasgupta, ‘the plaintiff having 
prayed for such a relief and having failed 
to obtain the same stands in a position worse 
than the one contemplated by sub-section (2) 
as aforesaid. We have carefully considered 
such a contention raised by Mr. Dasgupta 
but we are of the view that it would be too 
wide a proposition to be accepted when it 
is contended by him that in every case for 
specific performance the plaintiff must come 
with an independent prayer for delivery of 
possession and when he fails to do so he 
would not be entitled to claim any such 
relief. Mr. Dasgupta’s contention overlooks 
the qualifying words used by the legislature 
in sub-section (1) of S. 22 when the legisla-- 
ture speaks of such a prayer being made ‘in 
an appropriate case’ and ‘in addition to such 
performance’. Where delivery of possession 
is one of the terms of the contract either 
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expressly set out as such in the contract it- 
self or by necessary implication of law aş 
under the provision of S. 55 of the Transfer 
of Property Act, a prayer for specific per- 
formance of such a contract necessarily in- 
corporates a prayer for delivery of pdosses-p 
sion by the vendor after execution and regis- 
tration of the deed. Therefore, there is no 
reason to think that a purchaser who seeks 
performance of a contract including a term 
therein providing for delivery of possession 
is not claiming such a relief in the suit only 
because he has not made an independent 
prayer for possession, Before incorporation 
of the revised provision of S. 22 in the Spe- 
cific Relief Act, 1963, there was a long line 
of decisions of different High Courts taking 
the uniform view that the relief of posses- 
sion being inherent in a relief for specific 
performance of a contract of sale or lease, 
such a relief need not necessarily be prayed 
for separately and a Court executing a` 
decree for specific performance of such 4 
contract can grant possession, Reference 
may be made to the cases of Kartick Chandra 
Pal v. Dibakar Bhattacharya, AIR 1952 Cal 
362; Subodh Kumar v. Hiramoni Dasi, AIR 
1955 Cal 267; Bal Mukund v. Veer Chand, 
AIR 1954 All 643; Janardan Kissore v. Gir- 
dhari Lal, AIR 1957 Pat 701 and Md. Ali 
Abdul Chanimomin v. B. K. Abdulla, AIR 
1973 Mys 131. 

10. The Supreme Court in a recent deci- 
sion, Babulal v. Hazarilal, AIR 1982 SC 818 
in approving the above view, has pointed out 
that the revised provision of S. 22 of the 
Specific Relief Act, 1963, has not altered the 
said legal position. A contention similar to“ 
the one now raised by Mr. Dasgupta was 
also raised before the Supreme Court. But 
such a contention was overruled when the 
Supreme Court observed (at p. 824): 

“The contention on behalf of the peti- 
tioner is that the relief for possession must 
be claimed in a suit for specific performance 
of a contract in all cases. This argument 
ignores the significance of the words ‘in an 
appropriate case’. The expression only in- 
dicates that it is not always incumbent on 
the plaintiff to claim possession or partition 
or separate possession in a suit for specific 
performance of a contract for the transfer 
of immovable property. . That has to be done 
where circumstances demanding the relief 
for specific performance of the contract of- 
sale embraced within its ambit not only the 
execution of the sale deed but also pos- 
session over the property conveyed under 
the sale deed. It may not always be neces< 
sary for the plaintiff to specifically claim 
possession over the property, the relief of 
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possession being inherent in the relief for 
specific performance of the contract fon 
sale.” 


11. In this view, we are unable to accept 
the contention of Mr. Dasgupta which pro- 
poses to ascribe wider connotation to the 
bar, incorporated under sub-section (2) of 
S. 22 of the Specific Relief Act. In out 
view, where delivery of possession is a part 
of the agreement between the parties in a 
suit for specific performance of such an 
agreement, the prayer for specific perform- 
ance necessarily contemplates specific per- 
formance of the entire agreement including 
the agreement to deliver possession and an 
omission on’the part of the plaintiff-pur- 


chaser to make an express prayer in that re- _ 


gard would not necessarily bring in the bar 
under sub-section (2) of S. 22 of the Specific 
Relief Act. 


42. Before we conclude it is necessary for 
us to refer to and consider a recent Single 
Bench decision of this Court taking a differ- 
ent view though that had not been cited at 
the bar. That is the decision in the case of 
Atul Chandra Sardar v. Pramila Bala Dassi, 
(1982) 2 Cal HN 187. In that case the plain- 
tiff/decree-holder who had obtained a decree 
for specific performance of a contract for 
reconveyance of certain property, asked fop 
and was given the relief for poossession in 
execution by the executing Court. On a re- 
vision to this Court, the learned Single Judge 
reversed the decision of the executing Court 
in that regard when he held that without 
amendment of the plaint, the executing 
Court cannot allow the decree-holder’s prayer 
for recovery of possession simply because 
the execution petition was amended. This 
decision appears to us to be just contrary to 
and in oversight of the decision of the 
Supreme Court in Babulal’s case (AIR 1982 
SC 818) (supra) reference to which was made 
in the judgment of the learned Single Judge 
in a different context. In Babulal’s case 
there was no specific prayer or direction for 
delivery of possession either in the plaint or 
in the decree. Such a prayer was allowed 
to be brought in at the stage of execution 
by the High Court, The decision of the 
High Court was challenged before the 
Supreme Court and the contention raised 
was ‘in face of the clear mandate of sub- 
section (2) it was not open to the High 
Court to have allowed the relief of posses- 
sion at the execution stage, and in any case 
without an amendment of the plaint’, In 
overruling such a contention the Supreme 
Court pointed out, ‘the mere omission of the 
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High Court to allow an amendment in the 
plaint is not so fatal as to deprive the decree- 
holders of the benefit of the decree when 
Section 55 of the Transfer of Property Act 
authorises the transferee to get possession in 
pursuance of a sale deed’. The learned Sin- 
gle Judge referred to the above decision of 
the Supreme Court in support of a propo- 
sition that an objection under S. 47 of the 
Code is maintainable even after possession 
has been delivered in execution on that 
decree; but unfortunately no such point ap- 
pears to have been considered or laid down 
by the Supreme Court in the said decision, 
With greatest respect to the learned Judge 
we, therefore, feel constrained to disapprove 
the said decision. 


13, That apart in the present case on 
our findings made hereinbefore, the pur- 
chaser had incorporated a prayer in the 
plaint for delivery of possession as a part of 
agreement between the parties and that 
prayer was allowed by necessary implication 
when the Court directed the vendor to sell 
the propearty to the purchser in terms of 
the agreement itself. The first objection 
raised by Mr. Dasgupta, therefore, must fail 
and is overruled. 


14. In the result, the appeal succeeds in 
part. The objection as to the prayer for 
delivery of possession being overruled the 
executing Court is directed to proceed with 
the execution on all its prayers subject to 
this modification that in executing the deed 
of conveyance on behalf of the judgment- 
debtor the said Court should expunge the 
indemnity clause incorporated in the propos- 
ed draft and revise the draft accordingly. 
The possession to be delivered must be in 
terms of the agreement and subject to the 
limits incorporated therein so that if there 
be co-sharers still in possession in the suit 
premises, the decree-holder may be put into 
possession in the right of the judgment- 
debtor entitling him to seek recovery of pos- 
session from the said co-sharers in accord- 
ance with law. The appeal and the applica- 
tion be disposed of accordingly. 


15. No formal decree need be prepared 
in this appeal. Let the order be communi- 
cated to the Court below forthwith. 


S. N. SANYAL, J.:— I agree. 
a Order accordingly. 
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FULL BENCH 
CHITTATOSH MOOKERIJEER, RAM- 

KRISHNA SHARMA AND 
AMITABHA DUTTA, JJ. 

Mrs. Esther Kiron, Petitioner y. Franklin 

Promod Kiron, Respondent. 
Divorce Suit No. 22 of 1978, D/- 7-5-1982. 


Divorce Act (4 of 1869), Ss, 3, 10,17 — 
Decree for dissolution by District Court — 
Confirmation — Parties Jast resided together 
in State of Bihar Petition for divorce 
presented in Court of District Judge at Burd- 
wan — No averment in petition that husband 
was living within jurisdiction of District 
Judge at Burdwan — Held, District Judge at 
Burdwan had no jurisdiction to entertain 
petition — Decree for divorce not confirm- 
ed and petition returned to be presented in 


proper Court. (Civil P. C. (1908), O. 7, 
R. 10). (Paras 4, 5) 
AMITABHA DUTTA, J.:— This is a 


Reference under S. 17 of the Indian Divorce 
Act for confirmation of the decree nisi pass- 
ed ex parte by the learned District Judge, 
Burdwan for dissolution of marriage between 
the petitioner Mrs. Esther Kiron and respon- 
dent Mr. Franklin Promod Kiron in this 
Divorce Suit. 

2. The petitioner-wife pleaded for a 
decree for dissolution of the marriage with 
the respondent under Sec. 10 of the Indian 
Divorce Act alleging in the petition that she 
was married to the respondent according to 
Christian rites on 18-2-74 at the Baptist 
Church at Chitaldanga, P. O. Rupnarayan- 
pur, P. S. Salanpur, District Burdwan within 
the jurisdiction of the learned District Judge, 
Burdwan. She further stated that after mar- 
Tiage the petitioner went to live with her hus- 
band at Gumia, District Giridih (Bihar) 
where they lived together till 14-6-75. Soon 
after her marriage the petitioner came to 
learn that the respondent had illicit connec- 
tion with one Nili William of Chelidanga of 
Asansol and when the petitioner tried to 
prevent the respondent from having such 
illicit relationship the respondent began to 
torture the petitioner for which she had to 
leave the place of her husband on 15-6-75. 
Since then she has been living with her 
father at Chitaldanga. According to the 
petition, the respondent deserted the peti- 
tioner by his conduct by living adulterous 
life with the said woman for which the peti- 
tioner was compelled to leave the matri- 
monial home. There is no averment in the 
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petition that at the time of presentation 
thereof the respondent-husband was living 
within the territorial jurisdiction of the Dis- 
trict Judge, Burdwan. 


3. In view of the averments in the peti- 
tion we find that the learned District Judge, 
Burdwan had no jurisdiction to entertain the 
petition under S. 10 of the Indian Divorce 
Act which provides that any wife may pre- 
sent the petition to the District Court. The 
expression “District Court” has been defined 
in Cl. (3) of S. 3 of the Act as follows: 


“(3) ‘District Court’? means, in the case of 
any petition under this Act, the Court of the 
District Judge within the local limits of 
whose ordinary jurisdiction or of whose 
jurisdiction under this Act the husband and 


- wife reside or last resided together.” 


4. In the present case the averments in 
the petition show that the parties last resided 
together at Gumia in the district of Giridih! 
in the State of Bihar. Although the peti- 
tioner stated in her petition that she was 
living at Chitaldanga within the jurisdiction 
of the District Judge, Burdwan at the time 
of presentation of the petition there was no 
averment in the petition that the respondent- 
husband was living within the jurisdiction of 
the District Judge, Burdwan on the date of 
the presentation of the petition. Nor is 
there any evidence in the deposition of the 
petitioner who alone deposed before the 
learned District Judge, Burdwan to show! 
that the husband was living within the juris- 
diction of the District Judge, Burdwan . on 
the date of presentation of the petition. On 
the other hand, she stated in her evidence 
that the parties lived together as Busina 
and wife till 14-6-75 which date, in the light 
of the petition, is the date when the peti- 
tioner last resided with her husband at 
Gumia, Giridih (Bihar). 

5. In the circumstances, we find that the 
learned District Judge, Burdwan had no 
jurisdiction to entertain the petition under 
Section 10 of the Indian Divorce Act and 
so the decree nisi passed by him is without 
jurisdiction. As under S. 45 of the Indian 
Divorce Act the provisions of the Civil P. C. 
apply to proceedings under the Indian 
Divorce Act we find that the petition under 
Sec. 10 of the Indian Divorce Act filed by 
the petitioner should be returned under O. 7, 
R. 10 of the Civil P. C. for presentation in 
the Court having jurisdiction to entertain the 
same. 

6. We, therefore, reject the Reference and 
set aside the decree nisi passed by the Dis- 
trict Judge, Burdwan and send the case back 
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to him for return of the petition under O.7, 
R. 10 of the Civil P. C. for presentation in 
the Court having jurisdiction to entertain 
the same. We further mention that the evi- 
dence and the findings of the learned Dis- 
trict Judge in the proceeding before him 
will not be binding on the parties in the 
future proceeding that may be instituted by 
either of them in the Court having jurisdic- 
tion. 

7. There will be no order for costs, 

CHITTATOSH MOOKERJEE, 
agree. 

SHARMA, J.:— I agree. 

Order accordingly. 


I 
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ANIL K. SEN AND B. C, 
CHAKRABARTY, JJ. 


Sushil Majumdar, Appellant v. Sova Rani 
Biswas, Respondent. f 
F. M. A. No. 644 of 1981, D/- 31-5-1982. 


Arbitration Act (10 of 1940), S. 20 — Ap- 
plication for reference — Pecuniary jurisdic- 
tion Value of relief claimed determines 
jurisdiction — For determination of value, 
it is substance of relief claimed and not 
mere form in which it is couched that is to 
be looked into. 

The expressions “subject matter of the 
agreement” and “any part of it” have been 
used with reference to the institution of a 
prior suit while the expression “matter to 
which the agreement relates” has been used 
for determining the jurisdiction of the Court 
to which the application u/s. 20 is filed. 
The latter expression does not mean the pro- 
perty involved but the difference which has 
arisen ‘and consequently the relief claimed. 
It is, therefore, the value of such relief that 
determines the jurisdiction, Read in that 
context, in order to determine what is the 
value of the matter to which the agreement 
relates, one has to look to the substance of 
the. relief or reliefs claimed and not the mere 
form in which it is couched. (Para 13) 

The plaintiff and the defendants, in the 
present case, were cO-partners, Under the 
deed of partnership, which provided an arbi- 
tration clause, any dispute with regard to 
accounts, etc, was to be referred to arbitra- 
tors. Disputes arose amongst the partners, 
but the defendants were not interested to 
refer it to arbitration. In the plaint, the 
assets of the firm were valued at Rs. 50,000/-. 
Besides, there was a bank account details of 
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which were not known to the plaintiff. An 
application u/s. 20 was filed by the plaintiff 
in the City Civil Court for an order that the 
agreement be filed in Court and reference to 
arbitration be made. The application was 
valued at Rs. 50,000/- only and court-fee was 
paid accordingly. 

Held that the value of the matter to which 
the reference related was not beyond the 
limits of the pecuniary jurisdiction of the 
City Civil Court. (Para 19) 

Even if suit between partners is only for 
accounts, the Courts generally like to treat it 
as one for accounts and dissolution. In the 
instant case, the defendants had served a 
notice for dissolution. Therefore, the suit 
was really for accounts either of a dissolved 
firm or upon dissolution of a firm. The 
matter which was sought to-be referred to 
arbitration was the taking of accounts of the 
firm, the plaintiff claiming that he was de- 
prived of it and was not even given any access 
to the account books either. In such a situa- 
tion the matter to which the agreement 
relates does not mean the subject-matter of 
the agreement or in other words the total 
assets of the firm. (Paras 14, 15) 

Looking at the scheme of the Partnership 
Act, it seems that no partner can claim any 
exclusive right over the assets of the firm. 
He has only certain limited rights, namely, 
right to profit and to property on dissolution 
or retirement and the property is nothing 
more than his share in the same. Consider- 
ed in that light, it was a suit for accounts, 
so the City Civil Court would have jurisdic- 
tion to entertain it. The fact that the assets 
of the firm included a bank account the 
amount in which was not known to the plain- 
tiff, would not determine the valuation for 
the purpose of jurisdiction. (Paras 16, 17) 

The plaintiff had valued the assets at more 
than 50,000/- but he did not claim anything 
more than 1/4th of his share. Therefore, it 
is not possible to say, on the averments in the 
application, that the application was under- 
valued or that the City Civil Court would 
have no juriSdiction if a suit for similar re- 
lief had been filed in Court. AIR 1958 All 
506, (1950) 1 Mad LJ 709 and AIR 1966 SC 


1300, Rel. on. (Para 19) 
Cases Referred: Chronological Paras 
AIR 1966 SC 1300 16 
AIR 1958 All 506 13 
{1950} 1 Mad LJ 709 ~.. ll 


M. N. Ghosh, Dhruba Bhattacharjee and 
H. P. Roy, for Appellant; Ranjit Kumaz 
Banerjee, Ashis Kumar Banerjee and P. B. 
Chakrabarti, for Respondent, 
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B. C. CHAKRABARTI, J.:— This appeal 
by the plaintiff arises out of a petition under 
Section 20 of the Arbitration Act registered 
as Title Suit No. 1085 of 1981 of the City 
Civil Court at Calcutta. 

2. -The plaintiff-appellant’s case as made 
out in the application under Section 20 is as 
follows :— 


The plaintiff and the 3 defendants were 
co-partners carrying on business under the 
name and style of M/s. New Book Agency 
as publishers and book sellers each having 
3th share in respect of the profits and losses 
of the said business. Originally this partner- 
ship was in the name of Hem Chandra Biswas 
since deceased, the plaintiff and defendants 2 
and 3. A partnership agreement by and be- 
tween them was executed on 21st April, 1975, 
After the death of Hem Chandra Biswas, his 
widow defendant No. 1 was taken in as a 
partner and a new agreement was executed 
on Dec. 29, 1978 for carrying on the same 
business. Clause 10 of the deed of partner- 
ship provides that no partner shall be com- 
petent to connect or associate himself with 
any other business of like nature. There is 
an arbitration clause being Clause No. 28 
which provides that any dispute or difference 
that may arise between the partners or their 
representatives with regard to the construc- 
tion of the instrument or inspection of ac- 
counts, profits and losses of the business, or 
rights and liabilities of the business or dis- 
‘solution or winding up of the firm, shall be 
referred to 4 arbitrators, one to be nomi- 
nated by each partner and the proceeding 
shall be governed by the Partnership Act. 
Defendants 1, 2 and 3 having 3/4th share in 
the business have been acting arbitrarily and 
in gross violation of the terms of the partner- 
ship deed. They started a similar trade in 
publishing and selling of books under the 
name and style of M/s. Standard Library, by 
making a false representation to the cus- 
tomers that it was only a sister concern of the 
firm M/s. New Book Agency. In Jan., 1981 
the plaintiff having come to know of this, at 
once protested against the illegal activities of 
the defendant. This resulted in serious dis- 
putes amongst the partners. Plaintiffs re- 
quest for production of the books of accounts 
for the last three years for inspection and 
for settlement of accounts proved futile, the 
defendants being in the custody of the same. 
Finding no other way the plaintiff served 
notices upon the defendants requesting them 
to nominate their representative arbitrators 
so that the dispute-between them may be re- 
ferred to arbitration. After having received 
the notices the defendants served the plain- 


Sova Rani ALR, 


tiff with a notice dated 20th May, 1981 for 
dissolution of partnership instead of nominat- 
ing their representative arbitrators. The fur- 
ther case of the plaintiff is that the defen- 
dants are not interested to refer the dispute 
to arbitration notwithstanding the provisions 
for such reference in the deed of partnership. 
In para 8 of the plaint it is then stated “the 
plaintiff further states that the assets, the 
stock in trade, furniture, books, papers and 
blocks comprise a value of Rs. 50,000/-. Be- 
sides this there is also a bank account under 
the control of the defendants in the United 
Industrial Bank, College Street Branch, The 
plaintiff has no knowledge about the exact 
amount lying in the bank”. The disputes 
taised by the plaintiff relate to the question 
as to when M/s. Standard Library was estab- 
lished, the nature of its business, the stock in 
trade of the business of M/s. New Book 
Agency, amount due and payable by the firm 
M/s. New Book Agency to the plaintiff, the 
net profit and loss of the firm and the 
amount due and payable to the firm from 
the market-as also the liability of the firm. 
In para 13 it is stated “For the purpose of 
the valuation of this application the same is 
valued at Rs. 50,000/- (Rupees Fifty thousand) 
only and the court-fee stamps upon the same 
is filed herewith accordingly”. On such 
allegations the plaintiff claimed for an order 
that the agreement dated 29-12-1978 entered 
into by and between the plaintiff and the de- 
fendants be filed in Court, and reference to 
arbitration be made under Section 20 (4) of 
the Arbitration Act. 

3. Defendants 2 and 3 filed a joint written 
statement disputing the allegations of the 
plaintiff. Amongst other. points the defen- 
dants raised an objection that the Court had 
no pecuniary jurisdiction to entertain the ap- 
plication. The other objections need not be 
adverted to at this stage. 

4. The learned Chief. Judge of the City 
Civil Court disposed of the objection regard- 
ing jurisdiction by the order impugned. It 
was contended before him that in view of 
the averments in paragraph 8 of the applica- 
tion under Section 20 of the Arbitration Act 
the value of the assets of the partnership firm 
was more than Rs. 50,000/- which was 
beyond the limit of pecuniary jurisdiction of 
the Court the valuation for purposes of 
jurisdiction being dependent on the total 
value of the assets of the firm. It was further 
submitted before him that the application 
was not really one for accounts or for dis- 
solution of the firm, 

5. On behalf of the plaintiff-appellant it 
was contended that the application was to 
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all intents and purposes a suit for accounts 
and as such the provisions of Section 7 (IV) 
(c) of the Court-fees Act read with Sec. 8 of 
the Suits Valuation Act would apply to the 
case. The learned Judge held that in the ap- 
plication under Section 20 of the Arbitration 
Act the subject-matter of the dispute be- 
tween the parties as also the assets of the 
partnership business had been admittedly 
valued at above of Rs. 50,000/- which is 
beyond the limit of pecuniary jurisdiction of 
the Court. In that view of the matter the 
learned Judge ordered the application to be 
returned to the filing advocate for presenta- 
tion before the appropriate Court. Hence 
the appeal. l 


6. Mr. Ghosh appearing on behalf of the 
appellants contended that the figure stated in 
paragraph 8 of the application could not de- 
termine the valuation of the suit which is in 
substance a suit for accounts either upon 
dissolution or without such dissolution 
together with other reliefs. It was argued 
that a suit for a claim of what has been 
prayed for by way of reference to arbitra- 
tion in the present action if brought in a 
Civil Court could not have been valued at 
more than the value of the present applica- - 
tion and as such the view taken by the 
learned Court below was erroneous, 

7, Mr. Banerjee in opposing the appeal 
supported the judgment on the view that the 
value of the subject-matter being admittedly 
the value of the assets plus the bank accounts 
was beyond the jurisdiction of the Court. 

8. In order to appreciate the respective - 
contentions of the parties it would be con- 
venient to bear in mind the following provi- 
sions of the Aribtration Act. Section 20 (1) 
reads as follows :— 

“20 (1) Where any persons have entered 
into an arbitration agreement before the in- 
stitution of any suit with respect to the sub- 
ject-matter of the agreement or any part of 
it, and where a difference has arisen to which 
the agreement applies, they or any of them, 
instead. of proceeding under Chap. JI, may 
apply to a Court having jurisdiction in the 
matter to which the agreement relates, that 
the agreement be filed in Court”. 

9. Section 31 (1) provides: “subject to 
the provisions of this Act, the award may be 
filed in any Court having jurisdiction in the 
matter to which the reference relates.” 

10. The expression ‘Court’? has been de« 
fined in Section 2 (c) as follows :— 

“2 (c) Court means a Civil Court having 
jurisdiction to decide the question forming 
the subject-matter of the reference if the 
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same had been the subject-matter of a suit, 
but does not except for the purpose of arbi- 
tration proceedings under Section 21, include 
Small Cause Court.” 


11. The combined effect of these provi- 
sions appears to be that in order to deter- 
mine which is a Court having jurisdiction in 
the matter, one should first enquire what the 
disputes are, which form the subject-matter 
of the reference to arbitration and then pro- 
ceed to consider that had the disputes been 
raised in a suit which is the proper Court 
having jurisdiction to entertain such a suit 
(See M. Venkata Samiappa v. Srinidhi, 
(1950) 1 Mad LJ 709). This, however, wasa 
case Where the question involved was one of 
territorial jurisdiction. 

12. In order to invoke Section 20 the 
essential ingredients necessary are (1) the 
parties must have entered into an arbitration 
agreement, (2) the agreement must have been 
entered into before a suit with respect to its 
subject matter or any part of it is filed in 
Court, (3) a difference contemplated in the 
agreement must have arisen. 

13. It is significant to note that in S. 20 
the expression “the subject-matter of the 
agreement” and “the matter to which the 
agreement relates” have been used in dif- 
ferent contexts. The expression “subject- 
matter of the agreement” is couched in the 
alternative to “any part of it” and both have 
been used with reference to the institution of 
a prior suit while the expression “matter to 
which the agreement relates” has been used 
for determining the jurisdiction of the Court 
to which the application under Section 20 
may be filed. The latter expression means 
not the property involved but the difference 
which has arisen and consequently the relief 
claimed. It is, therefore, the value of such 
relief that determines the jurisdiction. Read 
in that context, in order to determine what is 
the value of the matter to which the agree- 
ment relates, one has to look to the substance 
of the relief or reliefs claimed and not the 
mete form in which it is couched. (See 
Municipal Board v. E. U. P. E. Supply Co., 
AIR 1958 All 506). 

14. Suits between partners are generally 
suits for account and dissolution or for ac- 
counts of an already dissolved firm. Even if 
the suit is only for accounts, the Courts 
generally like to treat it as one for accounts 
and dissolution. The Court may de so ir- 
respective of the state of the party’s plead- 
ings or may even call upon the plaintif to 
amend his plaint suitably so as to include the 
prayer for accounts and dissolution, It 
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seems therefore that without showing of a 


factual dissolution or seeking a dissolution, ` 


accounts cannot be demanded. Whatever 
may be the nature of the claim of a partner 
against his co-partners — whether it is to re- 
cover an advance to the firm or share of pro- 
fits, — dissolution is considered necessary. 
This is so because to settle anything between 
the partners their relative position has to be 
ascertained and this would involve very much 
the same things as are consequential to a dis- 
solution, 


15. In the instant case the plaintiffs claim 
virtually is for accounts so that he may 
participate in the share of his profits, his share 
in the profits being only 1/4th. It is also the 
case of the plaintiff that the defendants have 
served a notice upon the plaintiff dissolving 
the partnership. Therefore, the suit is really 
in the nature of a suit for accounts either of 
a dissolved firm or upon dissolution of the 
same. The matter which is sought to be re- 
ferred to arbitration is the taking of accounts 
of the firm, the plaintiff claiming that he 
has been deprived of it and has not even 
been given any access to the account books 
either. -In such a situation it is difficult to 
say that the matter to which the agreement 
relates means the subject-matter of the agree- 
ment or in other words the total assets of 
the firm. 


16. In the case of Natayanappa v. Bhas- 
kara Krishnappa, AIR 1966 SC 1300 it has 
been observed that whatever may be the 
character of the property which is brought 
in by the partners when the partnership is 
formed or which may be acquired in the 
course of the business, it becomes the pro- 
perty of the firm and what a partner is 
entitled to is his share of profits, if any, ac- 
cruing to the partnership from the realisa- 
tion of this property and upon dissolution 
of the partnership, to a share in the money 
representing the value of the property. Lindley 
on Partnership says: “‘What is meant by the 
share of a partner is his proportion of the 
partnership assets after they have been all 
realised and converted ‘into money and all 
the partnership debts and liabilities have been 
paid and discharged”. Looking at the scheme 
of the Partnership Act it seems that the items 
of the property which become the assets of 
the firm, from whatever sources they may 
have come, no partner can claim any exclu- 
sive right over the same. He has only cer- 
fain limited rights, namely, right to profit 
and to property on dissolution or retirement 
and the property is nothing more than his 
share in the same. 
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17. Considered in that light it seems tol 
Us upon a reading of the case as made out 
in the application under Section 20 and the 
substance of the reliefs claimed that it is a 
suit for accounts. If that be so I do not gee 
why the City Civil Court would have no 
jurisdiction to entertain the suit when it has 
been valued by the plaintiff at Rs. 50,000/ 
for purposes of court-fees and jurisdiction. 
The fact that the assets of the firm include, 
besides this sum of Rs. 50,000/-, a bank ac- 
count the amount in the account being not 
known to the plaintiff, would not determine 
the valuation for the purpose of jurisdiction. 

18. Learned advocates for both sides, 
however, referred to several other decisions 
which we have carefully considered. We do 
not consider it necessary to make any spe- 
cial reference to them for they do not really 
touch the issue involved in the present cone 
troversy before us. 

19. It is true that in a suit for accounts 
the Court can go behind the tentative valua- 
tion put by the plaintiff on the ground that 
such valuation is grossly unfair and arbitrary 
and on correct valuation return the plaint foy 


presentation to the proper Court. But 
such is not the case here. In a partner- 
ship suit the subject-matter would be 
severance of the relationship and fixing 
of shares of the partners. And that 


alone is the matter to which the dispute 
and the reference relate. In the instant case 
the plaintiff has valued the assets at more 
than 50,000/- but he does not claim anything 
more than 1/4th share of the profit and loss. 
Therefore, it is not possible to say, on the 
averments in the application, that the applica- 
tion has been undervalued or that the Cit 
Civil Court would have no jurisdiction if a 
suit for similar relief has been filed in Court, 
In that view of the matter we are inclined to 
think that the learned Judge in the Court 
below fell into an error in thinking that the 
value of the matter to which the reference 
relates is beyond the limits of his pecuniary 
jurisdiction. Accordingly, we are unable -to 
sustain the order impugned. The appeal, 
therefore, succeeds and is hereby allowed. 
The impugned order is set aside and the 
objection as to pecuniary jurisdiction raised 
by the respondent is overruled. _ 

20. There will be no order for costs, 

Let the order be communicated to the 
Court below forthwith. No formal decree 
need be prepared in this appeal. 

ANIL K. SEN, J.:— I agree. 

Appeal allowed. 
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AIR 1983 CALCUTTA 61 
RAMENDRA MOHAN DATTA, Actg. C. J. 
AND C. K. BANERJI, J. 

Elgin Properties and another, Appellants 
y. State of West Bengal and others, Respon- 
dents. 

A. F. O. O. No. 205 of 1980; Matter No. 
1439 of 1980, D/- 30-9-1982. 


(A) W. B. Premises Requisition and Cons 
trol (Temporary Provisions) Act (5 of 1947), 
Section 3 (1) — Requisition order passed 
after consulting concerned departments and 
taking into account various factors — Held, 
mala fides could not be imputed. (Constitu- 
tion of India, Art. 226). 


A decree for eviction passed against a pri- 
vate printing press and its possession de- 
clared to be as of trespasser — Execution 
pending — Considering the possibility that if 
decree for eviction is executed some 200 em- 
ployees of press might lose employment for 
want of alternative accommodation, the gov- 
ernment passing requisition order after the 
Matter was considered by concerned Depart- 
ments and redelivering the possession of the 
premises to the press — Held, the govern- 
ment had applied its mind and it could be 
said that the government acted mala fide 
merely because (i) it took the action: promptly 
or (ii) it resulted in nullifying the decree of 
ejectment passed by the Court of law. 

(Paras 18, 19} 

(B) W. B. Premises Requisition and Con- 
trol (Temporary Provisions) Act (5 of 1947), 
Section 3 (1) — Requisition order — De- 
scription of property must be clear and de- 
finite — Discrepancies as to area of property, 
total number of rooms ete. — Plan not pro- 
duced Held, Court could not direct the 
Govt. to prepare fresh plan — Requisition 
declared to be vague, indefinite, incapable of 
execution and invalid — Decision of single 
Judge, D/- 18-6-1980, Reversed. 

: (Paras 21, 23) 

(C) W. B. Premises Requisition and Con- 
trol (Temporary Provisions) Act (5 of 1947), 
Section 3 (1) — Requisition of tenanted pre- 
mises — Effect — Provisions of W. B. Pre- 
mises Tenancy Act (12 of 1956), do not apply 
— However, contractual relationship between 
landlord and tenant, and tenant’s liability to 
pay rent are neither suspended nor kept in 
abeyance Tenant’s liability to pay rent 
does not cease. (Paras 26, 27) 

(D) W. B. Premises Requisition and Con- 
frol (Temporary Provisions) Act (-of 1947), 
Sections 3 (1), 2 (9, 2 (g) — Landlord and 
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tenant — Definitions contemplafe more than 
one landlord or tenant for given premises — 
Lease and sub-lease — Lessee becomes land 
lord qua sub-lessee — Requisition — Lessee 
is entitled to notice — Notice to origina 
landlord. will not be notice to lessee even i 
the landlord forwards it to lessee. Dect 
sion of single Judge D/- 18-6-1980, Reversed 
(Paras 30, 31 

@Œ) W. B. Premises Requisition and Con 
trol (Temporary Provisions) Act (5 of 1947) 
Section 3 (1) — Requisition for public pur: 
pose — Formation of opinion must be ol 
State Government — Requisition for re 
delivering premises to private printing pres: 
— Nothing on record to disclose that the 
State Government or any of its Minister: 
had occasion to form opinion that requisition 
was for public purpose — Requisition is in- 
valid — Plea that facts justified order of re- 
quisition or authority acted as a reasonable 
and prudent man is wholly immaterial. De- 
cision of single Judge D/- 18-6-1980, Re- 
versed. (Paras 36, 39) 
(F) W. B. Premises Requisition and Con- 
trol (Temporary Provisions) Act (5 of 1947), 
Section 3 (1) — Requisition — Public pur- 
pose — Requisition for private organisation 
— Can be for public purpose if public in 
general is benefitted — Decree for ejectment 
against private printing press — Absence of 
material before government that ejectment 
will result in closure of undertaking or 
workers losing employment -— Non-availabi- 
lity of alternative accommodation not proved 
— Held, requisition for redelivering the pre- 
mises to the press could not be ordered as 
there was no material to form opinion as to 
existence of public purpose. Decision of 


single Judge D/- 18-6-1980, Reversed. Case 
law discussed. (Paras 47, 54) 
Cases Referred: Chronological Paras 
AIR 1981 Cal 130 32, 33 
AIR 1981 Cal 234 5 


AIR 1978 SC 215 
(1977) 2 Cal LJ 476 : ILR (1977) 2 Cal 372 


22 
AIR 1972 SC 2683 ~ At 
AIR 1966 SC 1788 ^ 45 
(1966) 70 Cal WN 503 ^ 22 
AIR 1965 SC 646 53 
AIR 1964 Cal 175 : 68 Cal WN 264 52 
(1963) 67 Cal WN 647 5 


(1962) 66 Cal WN 456 
(1962) 66 Cal WN 456 : 1963 Cal LJ 142 


52, 53 
(1958) 62 Cal WN 158 52 
AIR 1957 Cal 310 : 61 Cal WN 420 52 


AIR 1955 SC 41 45 
AIR. 1925 Mad 837 : 48 Mad LJ 204 


62 Cal 


AIR 1914 PC 20 : 42 Ind App 44 41 
(1874) 9 Ch App 423; 30 LT 215: 22 WR 395, 
Attorney General v. Terry 53 


Prabir Roy Chowdhury, for Respondent; 
J. N. Roy, for Caxton & Co. 


RAMENDRA MOHAN DATTA, Aetg.. 


C. J.:— This appeal arises from the judg- 
ment and order of Basak, J. dated June 18, 
1980. i 

2. The matter was in respect of an ap- 
plication under Article 226 of the Constitu- 
tion of India wherein the petitioners Elgin 
Properties challenged an order of requisition 
bearing No. 13/80 REQN dated 17th April, 
1980 issued by the State of West Bengal in 
exercise of powers conferred by sub-sec. (1) 
of Section 3 of the West Bengal Premises 
Requisition and Control (Temporary Provi- 
sions) Act, 1947 (hereinafter referred to as 
the said Act). The Rule Nisi issued herein 
was discharged by the learned Judge and the 
application was dismissed. All interim orders 
were ordered to be vacated. Elgin Properties 
thereupon preferred this appeal. 

3. The facts are that the Official Trustee 
for West Bengal, the respondent No. 6 herein 
isthe trustee tothe trust of D. A. David for 
Davidian Girls’ School by and under a deed 
of trust dated September 28, 1974 and, as 
such trustee is the legal owner of premises 
No. 1-B, Ashoutosh Mukherjee Road, Cal- 
cutta (hereinafter referred to as the said pre- 
mises). The petitioner appellant Elgin Pro- 
perties carry on business of development of 
real property. The Official Trustee granted 
a registered lease dated September 28, 1974 
with the leave of this Court in favour of 
the appellant for a term of 21 years com- 
mencing from May 1, 1969 with an option 
on the part of the appellant to renew the 
same for another period of 21 years. The 
said lease was obtained by Elgin Properties 
for the purpose of developing the said pro- 
perty. The appellant was authorised to 
build at their own cost the upper storey op 
storeys on the existing building or to con- 
struct a new building. Yhe existing struc- 
tures consist of a two storeyed building with 
the outhouses. At the time of the said lease 
a portion of the ground floor of the said pre- 
mises was occupied by Caxton and Co., the 
respondent No. 7 herein. Two of the rooms 
on the ground floor of the said premises are 


occupied by Martin and Harris Ltd. The . 


remaining portion comprises of baths, lava- 
tories, urinals, common passages and com- 
mon lobby which were in use of all the oc- 
cupiers of the said premises. The staircase 
leading to the first floor begins from the 
ground floor. There is no access to the first 
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fioor of the said premises except through the 
ground floor. 


4 The respondent Caxton Employees 
Union is a registered trade union. The said 
trade union claims to represent the workers 
and employees of the said Caxton and Co. 

5. The appellants claim that Caxton and 
Co. did not have any tenancy right in ree 
spect of the said premises, They could not 
produce any such right at any point of time. 
They were held to be trespassers and a decree 
was passed against them for their eviction. 
Whe appellant filed a suit being Suit No. lit 
of 1972 against Caxton and Co., inter alia, 
for recovery of possession in the Court of 
the Subordinate Judge at Alipore. At that 
point of time the appellant was in possession 
of the premises by virtue of the agreement 
for lease entered into by them with the Offi- 
cial Trustee. A decree was passed on 
March 13, 1976 for eviction of Caxton and 


Co. Caxton and Co. preferred an appeal 


to this Court but did not succeed. Caxton 
and Co. then filed an application for special 
leave to appeal to Supreme Court oË India. 
There also the special leave petition was dis- 
missed. Elgin Properties then moved the 
trial Court for proceeding with the execution 
of the decree in Execution Case No. 14 of 
1976. Caxton and Co. then filed Misc. Peti- 
tion under Sec. 47 of the Code of Civil Pro- 
cedure which was allowed on the ground 
that there was discrepancy in the description 
of the property as given in the decree for 
possession with a direction to’ amend the 
execution petition. Such amendment was 
allowed by the Subordinate Judge at Alipore. 
Caxton and Co. then made another applica- 
tion under Sec. 47 of the Code of Civil Proe 
cedure but the same was rejected by the 
learned Subordinate Judge on March 27, 
1981. 

6 From the aforesaid proceeding it would 
seem that Caxton and Co. practically exe 
hausted all their remedies which were avail- 
able to them in the Court proceedings. The 
appellant’s case is that Caxton and Co, has 
not paid the occupation charges and mesne 
profits since August, 1969. We are told that 
an order for payment of huge arrear of Oc- 
cupation charges have been directed to be 
paid by instalments and the first of such in« 
stalment would fall due sometime in 
July, 1982. According to the petitionen 
Caxton and Co. has been a trespasser and 
they have been so held to be trespasser by 
the different Courts at Alipore and by this 
High Court. The appellant’s further case ig 
that they have been wrongfully occupying 
about 16 thousand sq. ft. in the said pre- 
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mises. In the pending application for deter- 

mination of mesne profits the petitioner- 
appellants have claimed a sum of Rs. 13 
lakhs on account thereof. l 

7. The appellant’s furthey case is that 
finding no other way out the respondent 
No. 7 Caxton and Co. through its partner 
Arun Ghosh and through the Secretaries 
and office bearers of the employees union 
approached the Government of West Bengal 
for suitable solution of their problems. Pur- 
suant thereto in April, 1976 through the in- 
strumentality of the official trustee of West 
Bengal a meeting was called at his office and 
the same was attended by the appellant” 
No. 2 Pravin Popat, the said Arun Ghosh 
Partner of Caxton and Co. and two office 
bearers of the employees union, At the said 
meeting the Official Trustee wanted to settle 
the said matter at the instance of the Gov- 
ernment of West Bengal by finding out ways 
and means for such settlement. No fruitful 
result could be obtained therefrom. Accord- 
ing to the appellant the said two office 
bearers of employees union openly threaten- 
ed that the employees union was a trade 
union affiliated to the centre of Indian Trade 
Unions and they had considerable influence 
over the then Government of West Bengal 
and there would be no difficulty to achieve 
the order for requisition of the said portion 
of the said premises. 

8. Soon thereafter the premises were re- 
quisitioned under order of requisition bear- 
ing No. 13/80 REQN dated 17th April, 1980. 
Admittedly, no notice of such requisition 
But a copy 
of the requisition order was received by 
them from the Deputy Official Trustee of 
West Bengal by their covering lettep dated 
26th April, 1980 intimating thereby that the 
said Official Trustee of West Bengal had 
been served with the said notice on April 25, 
1980 at 4.45 P.M. The petitioner thereupon 
made the application and obtained a Rule 
nisi. : 

9. The State of West Bengal through its 
Deputy Secretary to the Government of 
West Bengal, Land and Land Reforms 
Department, one Jatiswar Datta has filed an 
affidavit in which it is stated that the em- 
ployees union on Sth Feb., 1980 made a re- 
presentation to the Minister-in-Charge, Dept. 
of Labour, Government of West Bengal to 
save the workmen and the industry appre- 
hending eviction of their employer Caxton 
and Co., from the premises in question. 
Upon ‘enquiry being made by the Private 
Secretary to the Minister-in-Charge, Depart- 
ment of Labour, Caxton and Co. by theip 
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letter dated 19th Feb., 1980 confirmed that 
the contents of the letter of the emplcyees 
union were true and requested the Govern- 
ment to help them in the matter. Such re- 
quest was made by Caxton’s letter dated 
19th Feb., 1980. Whe said letter dated 
19th Feb, 1980 was forwarded by the 
Minister-in-Charge, Department of Labour 
to the Minister-in-Charge of the-Land Re- 
forms and Land Utilization Department of 
the Government of West Bengal for his con- 
sideration. On Feb. 20, 1980 the Minister- 
in-Charge for Land and Land Reforms 
Department asked the Joint Secretary of the 
Department to examine the matter and put 
up the file to him immediately. On 
27th Feb., 1980 the Joint Secretary of the 
Land and Land Reforms Department asked 
the Deputy Secretary, Requisition Branch of 
their Department to examine the question of 
“public purpose” in the light of the repre-: 
sentations received. On or about 10th Mar., 
1980 Caxton again made representation to 
the Minister-in-Charge of the Land and Land 
Reforms Department and to the Minister-in- 
Charge of the Commerce and Industries 
Department of the Government stating 
therein all their works and commitments to 
the various State Governments, the Govern- 
ment of India and the Royal Government 
of Bhutan in matter of printing jobs en- 
trusted to them by these Governments as 
well as the number of workers involved with 
the prayer to save their industry from 
closure and unemployment of large number 
of workers by requisitioning the said pro- 
perty and allowing the respondent No, 7 to 
catry on their service to Government of 
India and to the different State Govern- 
ments and Private Sectors. Both the afore- 
said letters were identical except as to the 
last part thereof which has created a great 
deal of confusion inasmuch as the originals 
from which such copies were disclosed were 
not forthcoming from the Government files. 

10. Thereafter on 11th March, 1980 the 
Minister-in-Charge of the Land and Land 
Reforms Department asked the Deputy 
Secretary of the Requisition Branch of that 
Department to put up the file immediately. 
On 12th March, 1980 the Deputy Secretary 
of the Requisition Branch asked the Enquiry 
Officer of the Land and Land Reforms 
Department to enquire into the matter and 
report immediately. On 14th March, 1580 
the Enquiry Officer, Land and Land Re 
forms Department: submitted his Enquiry 
Report affer making enquiry on the spot 
and recommending requisition of 16 rooms 
in the ground floor of premises No. 1B, 
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Ashutosh Mukherjee Road, Calcutta together 
with a descriptive plan of the rooms re- 
commended for requisition by him. It is to 
be noted, at this stage, that for reasons best 
known to the Government, this descriptive 
plan on the basis whereof the requisition 
order was issued was not disclosed in the 
proceeding herein at any stage. The file was 
produced before us and the same was found 
in the file. It is to be noted further that if 
this file had been produced before Basak, J., 
possibly the learned Judge might not have 
directed a further plan to be made out in 
respect of the area under occupation. I shall 
discuss about the subsequent plan later in 
my judgment at the relevant time, 


41. On 18th March, 1980 the matter was 
examined by the Deputy Secretary, Requisi- 
tion Branch of the Land and Land Reforms 
Department and the said officer suggested 
that the views of the Commerce and Indus- 
tries Department of the Government of West 
Bengal should be obtained and, accordingly, 
referred the matter to the Special Officer 
(Law) and Joint Secretary of the Land and 
Land Reforms Department for his opinion, 
The Joint Secretary sought the views of the 
Commerce and Industries Department with 
special reference to the following question 
viz., 

(1) Whether the Press caters to the needs 
of the Government, both State and Central 
but particularly the State Government, 


(2) Whether existence of ‘the industry as 
such including employment of considerable 
number of employees is at stake due to non- 
availability of suitable accommodation. 


(3) Whether the concern made serious 
efforts to find out suitable accommodation 
before making the prayer for requisition, and 


(4) Whether the Commerce and Industries 
Department shall pay compensation that 
may be assessed under the relevant Act. 

12. Meanwhile the Commerce & Industry 
Department upon receipt of a representation 
from Caxton and Co. dated 10th March, 
1980 asked for the details and particulars 
and evidence in support of their claim. 
Caxton submitted the details and evidence 


in support of their claim by their letteg 
dated ‘26th March, 1980 saying that they 
were working as Printers of various State 


Governments, Government of India and 
other authorities and bodies. Caxton also 
expressed their inability to find out suitable 
accommodation in spite of the efforts on 
their part through State agency. Thereafter 
on April 1, 1980 the said Department of 
Commerce & Industry examined the queries 
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made by the-{oint Secretary, Land and Land 
Reforms Department dated 18th March, 1980 
and took the ilecision to request the Land 
and Land Reforms Department to requisi- 
tion the portion of the premises in question 
after observing the legal formalities. The 
matter was thereafter examined by the Land 
and Land Reforms Department and the 
Government having been fully satisfied that 
public purpose existed for the purpose of 
preventing loss of employment of the 
workers employed by Caxton and to help 
Caxton to cater to the needs of the Govern- 
ment of West Bengal, Government of India 
and various other Governments by rendering 
services to them as Printers of various jobs 
including security printing job and on the 
basis thereof passed the impugned order of 
requisition on April 17, 1980. 

13. According to the said Jatiswar Datta 
the said order of requisition was passed after 
due deliberation and consideration of the 
aspects of the matter bona fide reasonably 
and in the public interest and for the public 
purposes and on the representation of Caxton 
and its employees union and also taking into 
consideration the vital interest of the various 
State Governments, Government of India 
and the Royal Government of Bhutan in the 
matter of keeping the industry of .Caxton as 
a going concern unhampered and uninter- 
rupted. Furthermore the interest of large 
body of workmen who were in imminent 
threat of loss of employment consequent 
upon eviction of the respondent No. 7, from 
the said premises was involved. 

14. Arun Ghose a ‘partner of Caxton, 
and also as a party to the Rule, in his affida- 
vit denied that Caxton did not pay occupa- 
tion charges and mesne profits since 
August, 1979 as alleged. He has further 
stated that he made a representation to the 
Minister-in-Charge, Commerce and Industry, 
Government of West Bengal on 10th March, 
1980 stating, inter alia, that Caxton was en- 
gaged in the services of the Government of 
India, Government of West Bengal, Govern- 
ment of Tripura, Mizoram and Bhutan and 
that Caxton and Co. were also doing secu- 
rity jobs like printing of lottery tickets for 
Government of Tripura, Royal Government 
of Bhutan and the Government of West 
Bengal and also stated that there were more 
than 200 employees working under Caxton. 
He requested the said Minister that unless 
Government could take some steps to pro- 
vide accommodation for the Press by. requi+ 
sitioning the said premises, the employees 
might lose their job due to closure of Caxton 
and Co. The said Minister asked for some 
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clarification which was furnished. It is stat- 
ed that Caxton and Co. holds stocks of 


papers on behalf of the various State Gov- 
ernments and have been regularly printing 
_ lottery tickets for the Government of Tripura, 


Royal Government of Bhutan, Indian Red 
Cross Society, Government of Nepal ete, 
inasmuch as Caxton and Co. has special 


security arrangements which are not normal- 
ly available with any other printers, Besides 
Caxton and Co., were engaged in doing vari- 
ous printing works for various private con- 
cerns. It is estimated that Caxton and Co. 
had more than 50% of their total business 
from Government of India and other State 
Governments. They had more than 200 em- 
ployees and had also apprentices under the 
Central Board of Apprentice Training. The 
said boys after completion of their Diploma 
Course from Jadavpur School of Printing 
and Technology were sent to Caxton and Co. 
for acquiring practical training pertaining 
to the course. Caxton had also some faci- 
lities for imparting training to the staff em- 
ployed by the Bengal Government Press. 


15. The first point that is urged on behalf 
of the appellant is that the requisition order 
was passed mala fide. In support of their 
contention it is contended that the apparent 
object viz., securing continuity of employ- 
ment of the 200 workers of the Press, is not 
the real object behind the requisition. The 
real object is to frustrate and/or to nullify 
the decree of ejectment which has been 
affirmed up to the Supreme Court level and 
,. to allow Caxton and Co. to continue in that 
very same premises in respect of which they 
have been adjudged trespassers by all the 
different Courts of law in the ejectment pro- 
ceeding. It is further argued that the im- 
pugned order has been issued in aid of Cax- 
ton and Co. with the object of resisting or 
defying or out-manoeuvring the decree of 
the Court and to stall the judicial process. 
Such object is mala fide to the core and no 
public or statutory authority should act in 
aid of any such object. It is contended that 
the continuity of employment of the workers 
engaged therein could not be ensured even 
by providing accommodation for Caxton and 
Co. The employer would be free to dismiss 
any workmen, review the strength of the 
workmen, close down its business or may 
` change the nature of the business as and 
when they might think fit and proper. No 
assurance or undertaking was ever taken 
from Caxton by the authority concerned be- 
fore deciding to requisition the premises op 
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even thereafter to the effect that the em- 
ployees would be continued in employment 
even though Government was asking for 
several other particulars. Records would 
show that neither was any enquiry made nor 
was there any recommendation by the 
Labour Department for requisitioning the 
property. The only endorsement by the 
Labour Minister is about asking the Land 
Revenue Minister to take such action as he 
would deem fit. Records would further 
show that Government was not willing to 
pay rent compensation out of its own funds. 
It is contended that the professed public 
purpose was not even worth spending from 
public fund. None of the Government 
Departments, ever satisfied itself that the 
Press would be closed if Caxton would be 
evicted from the premises. Although the 
plea of interest of labour has been taken yet 
as a matter of fact the requisition is not in 
favour of the workmen but in favour of the 
private employer. The records would further 
show that the authorities started with the 
idea of requisitioning the premises before 
going into the question of public interest. 


16. In this connection Mr. Mitter has 
referred to certain incorrect statements made 
by Arun Ghosh the Partner of Caxton and 
Co. In para 8 of his affidavit he has stated 
that neither he nor the secretary or office 
bearer of the union or Caxton and Co. ever 
approached the Government. The state- 
ments are contradicted in annexure to para- 
graph 9 of his affidavit. There he admits 
that he made a representation to the Com- 
merce and Industry Ministry but he is silent 
about his letter dated 10th March, 1980 bear- 
ing No. CAX/GEN/C/951/79 which he wrote 
to the Minister-in-Charge of the Department 
of Land Utilization and Reform and Land 
Revenue. In that letter he requested the 
Govt. for requisitioning the said premises. 
On the very same date namely 10th March, 
1980 he addressed another letter to the 
Minister-in-Charge of Commerce and In- 
dustry being letter No. CAX/GEN/C/952/79 
where he did not speak of requisitioning the 
premises and requested the said Ministry to 
formulate a method by which he could save 
the unemployment of the workers and the 
closure of the industry, There is another 
letter disclosed in this proceeding written on 
the same date to the same Minister-in- 
Charge, Commerce and Industry but bearing 
different No. viz. CAX/GEN/C/962/79 
where the said Arun Ghose requested the 
said Minister to requisition the said property. 
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In the same manner he wrote to the Minister- 
in-Charge, Department of Land Utilization 
and Reform and Land Revenue. We 
called for the original of the letter No. 962 
from which the said copy was printed in the 
records of this proceeding but neither the 
original was produced from the Government 
file nor was the copy thereof produced on 
behalf of the Caxton and Co. or by Arun 
Ghose. Accordingly that letter remained un- 
explained. 


17. Referring to the affidavit of Wantu 
Lal Gure, the Seeretary of the employees’ 
union, it is contended that the deponent had 
denied the meeting held by the Official 
Trustee although the same is not denied by 
Arun Ghose. The deponent is silent about 
his own letter which he is supposed to have 
written to the Minister-in-Charge of Labour. 
The Bengali letter was brought out from the 
file of the Government. In fact the trend 
of his affidavit is such that he has practical- 
ly denied his own letter. 


38. On such facts, and the conduct as 
shown hereinabove, on the part of the Gov- 
ernment,- it is contended that the Govern- 
ment has acted mala fide. We have carefully 
considered this point. But in our opinion 
this is not a case where it could be said that 
the Government was acting mala fide. The 
matter has been considered by all the Depart- 
ments concerned and the relevant Depart- 
mens have made their notings on the file 
showing that they have applied their mind 
into it after taking every possible precaution 
and making enquiries into the matter. The 
fact that the Secretary of the employees’ 
union made some incorrect statements or 
there existed some discrepancies here and 
there would not make the action on the part 
of the Government, mala fide. It is true 
that the Government has acted very prompt- 
ly in the matter but that by itself cannot be 
held to be mala fide conduct. That is only 
desirable in every matter in the normal 
course and. it is always expected that such 
prompt steps would be taken on the part of 
every Government concerned. The alega- 
tion is not that the Government acted in a 
hasty manner in a way that it could not 
have applied its mind. The contention that 
the real object of the Government was te 
frustrate or to nullify the decree of eject- 
iment or to allow Caxton and Co. to conti 
nue in that very premises, although they 
were found to be trespassers by Court of 
law, would not by itself amount to any mala 
fide act on the part of the Government. 
There is no ground or material om record 
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whatsoever to come to that finding. Had 
that been so, the Govt. would not have taken 
so much care to take the matter through all 
the departments concerned and to get their 
views thereon in the manner it should _ 
normally be done. It may be that ultimately 
the decision on their part had the effect of 
nullifying the decree for ejectment passed 
by the Court of law, but that would not by 
itself amount to any mala fide action on 
their part. Even assuming that the order 
for requisition was bad in furtherance of 
highly irregular exercise or power yet it 
could not be called mala fide on the part of 
the Government. The Government had be- 
fore it some essential fact to the effect that 
200 workmen might be in difficulty in con- 
tinuing their services if Caxton was not 
allowed to continue their business in the said 
premises. Considering the possibility of 
huge loss of employment the Government 
might have issued a requisition order notl 
with a view to render direct relief or service 
to Caxton although their action might have 
indirectly benefitted Caxton. The question 
has to be examined more in details while 
dealing with the question of public purpose, 
But suffice it to say for the present that 
there was no mala fide conduct on the part 
of the Government in issuing the said order. 

19. That being the position we are of the 
view that there is nothing in the point that 
the Government acted mala fide in the mat- 
ter of issuing the order for requisition, 

2@. The next point that is urged before 
us is that the order for requisition itself is 
vague to such an extent that it would be 
difficult to enforce the same if the order for 
requisition is allowed to stand. The order 
relates to the requisitioning of the portion 
of the premises viz. the entire ground floor 
of the said premises. The addition of the 
word ‘entire’ signifies that no portion of the 
ground floor is sought to be left out although 
admittedly some part of it is not in the oc- 
cupation of Caxton and Co. The expression 
‘now in occupation? would signify that at the 
lime of requisitioning the premises, the en- 
tire ground floor without any exception was 
in the occupation of Caxton although admit- 
tedly that was not so at the said relevant 
point of time. It is contended that the 
effect of 
the expression ‘entire’. The learned Judge 
of the Court below was of the view that the 
area could be ascertained and, in fact, it 
appears, that in course of hearing before! 
him he directed a fresh measurement and 
relied on a plan prepared by the Land Acqui- 
sition Department. The learned Judge was 
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of the view that whether it was 16 or 22 
rooms was not a material consideration. It 
is contended that there was non-application 
of mind on the part of the requisitioning 
authority in issuing the order of requisition 
by describing it as the “entire ground floor” 
in the occupation of Caxton. That was a 
misdescription of the property which was 
sought to be requisitioned. If such requisi- 
tion order was to be allowed to stand then 
it could hardly be executed. If such an 
order was to be executed, and if 22 rooms 
would be taken into account, as to have 
been requisitioned, then the area in the oc- 
cupation of other concerns would also come 
within the scope of the requisitioning order. 


21. In our opinion the requisitioning 
order must be clear and definite so that it 
can be given effect to when the same has to 
be enforced. The plan prepared by the Land 


Acquisition Department pursuant to the 
order of the Court below at a much later 
date, would show that the corridors and 


other spaces had also been taken into con- 
Sideration so as to include them within the 
scope of the requisitioning order. In their 
written statement before the Alipur Court 
Caxton had quoted the area as 16,000 sq. ft. 
In the writ petition Elgin Properties have 
also stated on that basis the area as 16,000 
sq. ft. and the same has not been denied in 
the affidavit-in-opposition, Before the Court 
below Mr. Arun Prokash Chatterjee made a 
statement that the area would not exceed 
8,000 sq. ft. The enquiry report, which has 
been made a part of the records herein and 
the plan mentioned therein revealed an area 
of 7,900.75 sq. ft. But the plan prepared 
by the Land Acquisition Department which 
has also been made a part of the records 
herein revealed that the area was 11,449.66 
sq. ft. In this plan, as stated hereinabove, 
the number of rooms also vary. That being 
so, the subject-matter of the property re- 
mains undecided by the requisitioning order. 
We would also mention here, in the affidavit- 
in-opposition filed by Arun Ghose a partner 
of Caxton and Co. affirmed on 15th April, 
1981 before this Bench the area has been 
calculated at 11,278.66 sq. ft. Be that as it 
may, at the relevant point of time in respect 
whereof the area has to be calculated is 
round about the date of the requisitioning 
order. But significantly enough the plan on 
the ‘basis whereof the said measurement was 
given by the Enquiry Officer in his report 
has been withheld from Court for reasons 
best known to the. Government authority 


concerned. In our opinion, the order of the 
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Court below in asking the authority to pre-, 
pare a fresh plan, far from helping the Court, 
made the confusion worse confounded. In} 
our opinion, such an order at such a stage 
of the proceeding in the facts of this case’ 
should not have been made and the Court. 
should have considered the scope of the 
order of requisition on the basis of thej 
materials before it. The order of requisition! 
on the basis of the subsequent plan prepared! 
by Government authority would materially 
affect and alter the scope of the order and, 
as such, except for its own clarification, such, 
a plan cannot be taken into consideration: 
by the Court in removing the vagueness of; 
the requisition order, 


22. In the case of Sm. Subhasini Debi v. 
State of West Bengal, (1977) 2 Cal LJ 476, 
S. K. Datta, J. dealing with the West Ben- 
gal Land (Requisition and Acquisition) Act 
(2 of 1948) considered the question of vague- 
ness in the description of the requisitioned 
premises. There the impugned notice men- 
tioned that the “middle” of the plot measur- 
ing 2% cottahs was to be requisitioned. 
Nothing further was specified and, accord- 
ingly, in the facts of that case it was decid- 
ed that it was not possible for the petitioner 
to know whether the portion of the plot be- 
longing to her had been affected by the re- 
quisition in question. Reliance was placed 
on the decision in the case of Pramatha Nath 
v. State of West Bengal, (1966) 70 Cal WN 
503. That case was also decided under Sec- 
tion 3 of the said Act of 1948 and there also 
the notice was struck down by D. Basu, J. 
on the ground that the requisition order did 
not specify the portion of the plot of land 
which was sought to be acquired and as such 
the description of the requisitioned area as 
“portion” was considered as insufficient and 
vague. S. K. Datta, J. in Subhasini Debi’s 
case (supra) observed that the description 
in the impugned order in the context of the 
said premises was vague and unworkable 
and as such the order of requisition was 
held to be invalid. 


23. In the facts and circumstances of hy 
case before us we are of the view that the 
order of requisition is vague, indefinite, in-| 
capable of execution and is invalid. 


24. It was next argued by Mr. Mitra that 
under Sec. 3 (2) of the said 1947 Act, it is 
mandatory that the order of requisition 
made under S. 3 (i) of the said Act, bə 
served, on the landlord and, where the pre- 
mises is let out to tenant, also on the tenant. 
The contention is that the order of requisi- 
tion must be served on the landlord irre- 
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spective of the question whether the land- 
lord is in actual physical possession of the 
premises or any part thereof or not at all. 
The principle underlying the above provision 
is that of natural justice. Such principle 
would demand that the person whose pro- 
perty or interest in the property is sought to 
be affected by the order of requisition must 
be intimated so that he might know his posi- 
tion and take such action as he might think 
best. It would appear that under S. 4 (1) (@) 
the Collector may by notice in writing order 
the person in occupation of the premises to 
vacate the same and under clause (aa), the 
Collector may by notice in writing “order 
the landlord or the tenant, as the case may 
be, to remove the articles belonging to him, 
if any, ......... ” and lying in the requisition- 
ed premises. Thus although the landlord 
might not be in actual physical occupation 
of the premises but if he has any articles 
lying therein an obligation is cast upon him 
to remove the same upon the receipt of a 
notice from the Collector under the said 
Section 4 (1) (aa) of the Act. Under Ss. 5 
and 5-A also the landlord is obliged, inter 
alia, not to “disturb any convenience of ease- 
ment attached to any premises requisitioned” 
or not to “remove, destroy or render un- 
serviceable anything provided for permanent 
use” with the premises under requisition and 
“shall be bound at -his own expenses” to pro- 
vide such supplies and services as were pro- 
vided by him for the premises immediately 
before its requisition and also to make repairs 
as the Collector may consider necessary for 
proper use and occupation of the premises. 
By the order of requisition it is the right of 
property of the landlord or the user thereof 
which is immediately affected and the decree 
for eviction obtained by the appellant No. 1 
herein- against Caxton and Co. which has 
become final is sought to be rendered whol- 
ly nugatory by the order of requisition. 
The appellant No. 1 being the person entitl- 
ed to receive the rent of the premises on its 
own account is the landlord within the mean- 
ing of the said expression as defined in Sec- 
tion 2 (c) of the said Act. The Official 
Trustee being the superior landlord of the 
appellant No. 1 is not affected by the order 
of requisition. Admittedly, the order of re- 
quisition was not served at all by the auth- 
orities concerned on the appellant. The 
order of requisition was sought to be served 
on the Official Trustee who however, in his 
turn, forwarded-a copy thereof to the appel- 
lant No. 1. ft appears that whereas the pos- 
session of the premises was required to be 
taken. by the .State Government on 
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26th April, 1980, as per the said notice of 
requisition and it was actually taken on that 
date, the Official Trustee also sent the copy 
of tbe impugned order of requisition to the 
appellant No. 1 on the 26th April, 1980 and 
the same was received by the appellant No. 1 
after the purported possession had already 
been taken over by the State and redelivered 
to Caxton and Co. It is not the case of the 
State that the Official Trustee was requested 
to serve the order of requisition on the ap- 
pellant No. 1 or that he acted as the agent 
of the State in the matter of the service of 
the said order. Even Rule 3 of the Rules 
framed under the said Act for service was 
also not followed. It will appear from the 
order as served on the Official Trustee that 
he was served as the owner of the said pre- 
mises and he was directed to place the above 
property at the disposal of the respondent 
No. 2 on the 26th April, 1980 at 10.30 a.m 
or any subsequent date when the officer 
deputed will take charge and possession 
thereof. The letter dated 26th April, 1980 
written by the Official Trustee to the appel- 
lant No. 1 forwarding a copy of the order 
of requisition to the appellant No. 1 does 
not in any. way indicate that the Deputy 
Official Trustee was acting in the matter for 
and on behalf of the State or as its agent. 
Although the State was fully aware that 
Caxton & Co. was not a tenant-and a decree 
for eviction had been passed against it and 
in favour of the appellant No. 1 by a com- 
petent Court holding Caxton & Co. to be a 
trespasser, yet the copy of the requisition 
order which was served on Caxton &' Co. 
by the State showed that the State wrong- 
fully and illegaily described Caxton & ‘Co. 
as tenant. 


25. Mr. Prabir Roy Chowdhurý appearing 
for the respondents Nos. 2 and 3 being the 
State respondents refers to the schedule to 
the notice under S. 3 (2) of the 1947 Act 
and to the report of the Enquiry Officer and 
submits that only 16 rooms were requisition- 
ed. He urges that if the order of requisi- 
tion is read in relation to the facts placed 
before the Court below, there would be no 
inconsistency or vagueness in the said order. 
What was intended to be requisitioned was 
clear from-the report of the Enquiry Officer. 
Mr: Roy Chowdhury refers to the definition 
of landlord in S. 2 (c) of the 1947 Act which 
means, inter alia, any person who for the 
time being is receiving or is entitled to re- 
ceive rent of any premises whether on his 
own account or on account or’ on behalf of 


-or the- benefit of any other person, or as a 
. trustee, guardian or receiver for any -other 
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person or who would so receive or be entitl- 
ed to receive rent if the premises are [et to 


a tenant. Under sub-section (2) of Sec. 3, 
the order of requisition is required to be 
served on the landlord and if the premises 


are let out to a tenant then also on the 
tenant. By the order of requisition, it is the 
landlord, namely, the owner or trustee or 
receiver or guardian who would be ulti- 
mately affected. It is also submitted that in 
the event of requisition of a premises the 
contractual obligation between the landlord 
and the tenant remains in abeyance. Here 
the Official Trustee is the landlord. Mr. Roy 
Chowdhury refers to Cl. (b) of sub-sec. (3) 
of S. 1 of the West Bengal Premises Tenancy 
Act, 1956 which provides that the said Act 
did not apply to any premises requisitioned 
by Government and urges that this clearly 
_ Shows that the landlord, upon requisition of 
the premises, will not be entitled to demand 
or recover rent from the tenant of the requi- 
sitioned premises. Thus the appellant Elgin 
Properties, so long as requisition would re- 
main in force, would have no obligation or 
liability to pay any rent to the Official 
Trustee its landlord inasmuch as the West 
Bengal Premises Tenancy Act would not 
apply to the requisitioned premises. 


26. The contention of Mr. Roy Chow- 
dhury is not only unacceptable but also falla- 
cious. The said provision that the West 
Bengal Premises Tenancy Act, 1956 shall not 
apply to any premises requisitioned by the 
Government does not, in our opinion, con- 
template that the contractual 
created between landlord and his 
suspended or is kept in abeyance. 


tenant is 
. It merely 


contemplates that in the event of requisition . 


of a premises the various advantages and 
obligations to which the landlord and. the 
tenant are subjected under the said Act in 
respect of tenancies governed by the said 
Act would not apply in the event of requi- 
sition of such premises by the Government. 
No tenant pays or is liable to pay rent to 
his landlord by virtue of the provisions of 
the West Bengal Premises Tenancy Act, 1956, 


but such obligation is under a contract. be-_ 


tween the two independently of the said Act. 
The only provision in the West Bengal Pre- 


misés Tenancy Act, 1956 which affects the 
contractual relationship or obligation be- 
tween the landlord and the tenant in a 


tenancy to which the said Act applies ig. 


contained in, Sec. 3 of the said Act, but that 
section. ‘also does not affect the contractual 
obligation of the tenant to pay rent: to -the 
landlord except in certain cases where fair 
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rent might be fixed under the said Act. It 
is next contended that the intention of the 
legislature in the 1947 Act is to give notice 
to the person who owns the property sought 
to be requisitioned and as such, two sepa- 
rate definitions have been given in the Act 
defining landlord and tenant. It is contend- 
ed that in a particular premises there could 
be only one landlord receiving rent on bis 
own account when he is the owner or receiv- 
ing rent for the benefit or on behalf of other 
persons where the property is vested in 
trustee or is in the custody of receiver or 
guardian. The purpose of a notice jis to 
apprise the parties affected, that is, the land- 
lord and the tenant. 


27. It is also urged that the definition of 
landlord and tenant as given in S. 2 (c) and 
(g) of the 1947 Act should be given a harmo- 
nious construction. Landlord is the person 
to whom the ultimate reversion will go, that 
is, the owner or the other persons mention- 
ed in Sec. 2 (c) and tenant is the person by 
whom or on whose account rent is payable 
unless there is a special contract to the con- 
trary. Thus here the Official Trustee is the 
landlord and although Elgin Properties is the 
tenant but, as already submitted, that be- 
cause of the requisition the obligation of 
Elgin Properties to pay rent to the Official 
Trustees remained in abeyance. As it was 
neither in occupation of the premises nor 
any articles belonging to it were in the prè- 
mises, it was not necessary to serve the order 
of requisition or notice under S. 4 (t) of 
1947 Act on Elgin Properties. The intention 
of the legislature is to serve the order or the 
notice on the tenant in occupation or on the 
occupier so that they might not: be taken 
by surprise and put into difficulties, but that 
question did not arise in the case of “Elgin 
In any event the order of re- 
quisition was served on Elgin Properties 
through the Official Trustee who forwarded 
the same to Elgin Properties, 


28. We are unable to accept the conten- 
tion of Mr. Roy Chowdhury that there 
would be only one landlord in one premises 
which would necessarily mean that there 
would, therefore, be only one class of tenants 
being the tenants under such landlord whe 
according to Mr. Roy Chowdhury, would 
be the owner or the trustee or receiver or 
guardian in respect of the premises. Neither 
the Transfer of Property Act, 1882 nor the 
West Bengal Premises Tenancy Act, 1956, 
supports such contention. Under both the 
Acts there could be gradation of landlords 
as well as of tenants. If a person takes on 
rent any premises from the owner, trustee op 
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receiver or guardian, he would be a tenant 
under the person from whom he has taken 
the premises on rent. Such tenant may also 
let out the premises in his turn to the other 
person or persons and thus the person let- 
ting out would be the landlord of the person 
or persons to whom he has let out and in 
such manner there might be a chain of land- 
lords and tenants in respect of one premises. 
We have already observed earlier that there 
is no question of the obligation of Elgin 
Properties to pay rent to the Official Trustee 
remaining in abeyance because of the requi- 
sition. The contract to pay rent between 
the parties is neither abrogated nor kept in 
abeyance because of the requisition. Such 
contract is not entered into between the 
ilandlord and the tenant by reason of or 
under the West Bengal Premises Tenancy 
Act, 1956. It is well settled that monthly 
‘tenancy is a lease under Section 105 of the 
‘Transfer of Property Act, 1882. 





29. Jt is also urged by Mr. J. N. Roy 
that service of notice under S. 3 (2) of the 
1947 Act on the Official Trustee was suffi- 
cient and it was not necessary to serve if on 
Elgin Properties, the lessee under the Offi- 
cial Trustee. Reference is made to the defi- 
nition of landlord in S. 2 (c) of the said Act 
which comprises within its purview a number 


of persons as the landlord including a 
trustee. 
30. The above contention of Mr. Roy is 


We have already given 
our reasons for such view earlier. The in- 
tention of the legislature is to define land- 
lord as a person who for the time being is 
receiving or is entitled to receive rent of any 
premises. Such rent may be received by such 
person on his own account or on account 
or on behalf or for the benefit of any other 
person or as a trustee, guardian or receiver 
for any other person who would so receive 
rent or is entitled to receive the rent if the 
premises were let out to a tenant. In this 
context the legislature used the expressions 
“trustee, guardian or receiver” and in defining 
tenant under Section 2 (g) the legislature 
meant any person by whom or on whose ac- 
count rent is payable for any premises. Thus, 
if Caxton and Co. was a tenant of the por- 
tion in their occupation they would be 
tenants under Elgin Properties the lessee 
under the Official Trustee and would be liable 
to pay rent to such lessee and not te the 
Official Trustee. Thus Elgin Properties 
would be landlord in relation to Caxton and 
Co. if it was a tenant of the said premises. 
The person who would be effected by ` the 


wholly unaccepable. 
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order of requisition directly is Elgin Proper- 
ties and not the Official Trustee. In this con- 
text we are of the opinion that it was manda- 
tory on the State Government to serve the 
order of requisition under Section 3 (1) of 
the Act on Elgin Properties. This not having 
been done the order of requisition did not 
take effect and any subsequent steps taken 
thereunder were all illegal, invalid and of no 
effect and were liable to be quashed. It is 
recorded that the validity of the notice under 
Section 4 and the non-service thereof have 
not been argued at present by Mr. Mitter 
before us and, accordingly, we have not ex- 
pressed any opinion thereon in this appeal. 


31. The learned Judge of the Court below, 
in our opinion was clearly wrong and erred 
in holding that forwarding of the copy of 
the order of requisition by the Official Trus- 
tee to the appellant No. 1 was sufficient com- 
pliance with the provisions of Section 3 (2) 
of the said Act. As the order of requisition 
was not served by the State on the appellant 
No. 1 which was imperative under S. 3 (2) 
of the Act, the order of requisition could not 
be given effect to and steps taken in aid 
thereof were all illegal, bad and invalid. The 
order of requisition remained inoperative and 
had not taken effect and, as such, possession 
of Caxton and Co. continued to be as of a 
trespasser and not as of an allottee under the 
said impugned order of requisition, In State 
of West Bengal v. Pulin Krishna Roy Estate 
(P.) Ltd. reported in AIR 1981 Cal 234 this 
Bench observed as under (at p. 247): 


“In our opinion, the expressions ‘landlord 
and tenant’ as used in sub-section (2) of Sec- 
tion 3 do not refer to the superior landlord 
or the tenant of the first degree but the 
tenant in occupation of the premises sought 
to be requisitioned and his immediate land- 
lord, who are directly affected by an order 
of requisition made under sub-section (1) of 
Section 3 of the 1947 Act. Admittedly the 
order of requisition was not served on Pulin 
Krishna Roy Estates (P.) Ltd. the respon- 
dent No. 1 the landlord of the said flat. 
Under sub-section (2) of Section 3 of the 
1947 Act service of the order of requisition 


-made under sub-section (1) of Section 3 of 


the 1947 Act, both on the landlord and on 
the tenant, if the property is let out ta 
tenant, is mandatory and non-compliance 
with such mandatory provision, in our opin- 
ion, makes all subsequent proceedings and 
actions taken under the order of requisition 
wholly unauthorised, illegal and bad.” 

32. In the case of Sudhira Bala Roy v, 
State of West Bengal reported in AIR 1981 
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€al 130 another Division Bench of this Court 
proceeded on similar basis and held that the 
respondent authority had. acted illegally in 
dispossessing the appellants from the pre- 
mises in question, and directed possession to 
be restored to the appellants on the ground 
of non-service of the order of requisition 
upon the appellants. 


33. It is next urged by Mr. Mitra that 
there was no public purpose for which the 
requisition could be made. The purpose of 
the requisition, not being a public purpose 
at all, the order of requisition is illegal, in- 
valid and without jurisdiction. The conten- 
lion is that the requisition was made with a 
vicw to allow Caxton and Co. to occupy the 
premises and to carry on its business therein. 
The requisition for a private organization 
cannot be a public purpose. In Sudhira Bala 
Roy v. State of West Bengal (supra) althcugh 
the above contention was mooted but the 
same was not decided by the Division Bench. 


34. In our opinion even if a requisition 
is made ostensibly for a private organization 
but if the ultimate purpose for such requisi- 
tion is to benefit the public in general or a 
substantial section of the public it may in 
such circumstances be a public purpose, For 
example, if a property is requisitioned for an 
individual or an organization for establish- 
ment therein of a hospital or some other 
benevolent or charitable institution which is 
to benefit the public in general or a large 
section of them the order of requisition, in 
such circumstances, might very well be a 
public purpose. 


35. The question in the present case 
would, however, be whether the impugned 
requisition for Caxton and Co., a private 
printing press, could be said to be a public 
purpose in the facts and circumstances of the 
case. We shall dea] with this aspect of the 
matter later. It is urged that the purpose of 
the requisition was to enable Caxton and Co. 
to occupy the premises at a cheap rate. The 
State Government has sought to explain the 
public purpose behind the requisition as con- 
finuance of employment of 200 workers of 
Caxton and Co. It is contended that apart 
from helping Caxton and Co. no other pur- 
pose for the requisition is established from 
the records submitted by the State before the 
Court below. Admittedly, no work of the 
State of West Bengal was done by Caxton 
and Co. after 1978. After the appeal, pre- 
ferred by Caxton and Co. in this Court 
against the ejectment decree, was dismissed 
by this Court on 8th March, 1979, the Of- 
cial Trustee at the instance of the State Goy- 
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ernment called a meeting of the parties at his 
office to find out ways and means for a settle- 
ment. The said meeting was attended by the 
appellant No. 2, the respondent No. 8 Arun 
Ghosh a partner of Caxton and Co. and two 
representatives of the respondent No. 9 
Caxton Employees Union. This meeting is 
admitted by Caxton and Co. in the 
affidavit-in-opposition filed in the Court 
below on its behalf by Arun Ghosh, In the 
affidavit filed on behalf of the Official Trus- 
tee also this meeting is admitted but in the 
affidavit of Nantulal Gurey filed on behalf 
of Caxton Employees Union the respondent 
No. 9 who is alleged to be the Secretary of 
this Union, the said meeting is described as 
a concocted story and he has disowned any 
knowledge of the meeting. Be that as it may, 
no settlement could be arrived at at the said 
meeting. Thereafter the respondent No. 7 
took various proceedings including applica- 
tion for special leave to appeal before the 
Supreme Court which was ultimately dismis- 
sed. The proceedings continued up to 
January, 1980. From the State Government 
records as disclosed in the Court below it 
would appear that on 28th January, 1980 the 
Minister in charge, Judicial Department had 
a discussion with the Joint Secretary (Requisi- 
tion) and the Minister had in his possession 
copies of judgments etc. in the suit between 
appellant No. 1 and Caxton and Co. and on 
Sth February, 1980 there was a representation 
by Caxton Employees Union to the Labour 
Minister, Govt. of West Bengal to save the 
workmen and the industry apprehending evic- 
tion from the said premises. Curiously 
enough Nantulal Gurey in paragraph 7 of 
his affidavit has denied that the order of re- 
quisition was made at the instance of the 
respondent No. 9. On the Sth February, 1980 
Caxton and Co. wrote to the private Secre- 
tary to the Labour Minister confirming the 
contents of the said letter dated Sth Feb., 
1980 written by the Union and asking for 
help in the matter. By a letter dated 10th 
March, 1980 the respondent No. 7 requested 
the Land and Land Revenue Minister and 
the Commerce and Industries Minister to re- 
quisition the said property. On the 26th 
March, 1980 the Commerce and Industries 
Department wrote to the respondent No. 7 
asking for certain particulars in connection 
with its prayer for requisition of the ground 
floor of the said premises. By its letter dated 
27th Mareh, 1980 the respondent No. 7 pur- 
ported to furnish the particulars asked for 
and agreed to deposit the compensation pay- 


able in respect of the requisition of the said 
property with the State. Yhereafter on the 
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17th April, 1980 the order of requisition was 
made. On the 26th April, 1980 the said order 
was forwarded by the Official Trustee by its 
forwarding letter addressed to the appellant 
No. 1 informing that possession would be 
taken on the 26th April, 1980 at 10.30 A. M. 
or on any subsequent day as the case may 
be. The order of requisition as well as a 
notice dated 26th April, 1980 under Sec- 
tion 4 (1) (a) of the said Act was served on 
the respondent No. 7 describing it as tenant 
in the former and as tenant occupier in the 
latter directing it to vacate the same premises 
on or before 26th April, 1980 at 10.30 A. M. 
and intimating that possession would be 
taken on behalf of the State. On the 26th 
April, 1980 possession was purported to have 
been taken over of the requisitioned property 
by the State and the same was also stated to 
have been redelivered to the respondent 
No. 7 by the Assistant Secretary, Commerce 
and Industries Department, Government of 
West Bengal. 


36. From the records as disclosed by the 
State Government, we have not been able to 
find any formation of opinion by the State 
Government, or by any of the Ministers who 
had occasion to consider the matter that 
there was public purpose on account whereof 
the said premises could be requisitioned. At 
page 450 of the main Paper Book following 
notings in the Government file appear. The 
first noting is by Shri K. P. Ghosh, Minis- 
ter-in-charge, Labour Department which 
reads as under: 


“Labour Department. 

A Memorandum dated 9th February, 1980 
from Caxton and Co. are sent herewith. The 
letter will speak for itself. NIC, LR and LU 
Department may please consider their prayer 
and take such action as he deems fit in this 
case. 

Sd/- K. P. Ghose.” 

The next noting is by Shri Binoy Krishna 
Chowdhury, Minister-in-Charge and Land Re- 
forms Department which reads as follows: 

“Jt. Secy. L & LR Dept. to examine and 
put up immediately. 

B. Chowdhury. 
26-2-80 
Benoykrisbna Chowdhury 
Minister-in-Charge. 
Land & Land Reforms Department 
Govt. of W. Bengal.”. 

37. At page 44 of the main Paper Book 
there is a noting by Shri B. Chowdhury, 
the Minister-in-Charge, Land and Land Re- 
forms. Department as under: o>.» 
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“B/S R & Ch (Reqn) will please put up 
immediately. 
Sd/- B. Chowdhury 
11-3-80” 
On the same page the following notings 
appear : 
“EO will please enquire and report im- 
mediately. 
Sd/- Illegible. 
12-3-80” 
Below that the noting reads: 
“Report submitted. 
Sd/- Mlegible. 
14-3-80 
38. The report of the Enquiry Officer is 
at pages 441 to 443 of the main Paper Book 
which recommends “R. O. as per schedule 
above may issue.” 


39. From the notings at pages 436 and 437 
of the Main Paper Book it appears that the 
decision that the property intended to be re- 
quisitioned might be requisition for use and 
occupation of Caxton & Co. was taken by 
the Secretary on the 7th April, 1980 and the 
said officer on the 15th April, 1980 directed 
that the draft requisition order with the 
forwarding Memo to the ISR/AC be placed 
for approval and the same be put up to his 
Successor. The order of requisition was 
made on the 17th April, 1980. Nothing has 
been disclosed by the State Government to 
show that even the draft order of requisition 
was approved by any Minister or the deci- 
sion for requisition was taken by any minis- 
ter. The State Government is the authority 
under Section 3 (1) of the 1947 Act to form 
the opinio in the matter but, there is 
nothing to show that the order of requisition 
was passed by such authority. Thus the con- 
tention of Mr. Roy Chowdhury whether the 
facts justified the order of requisition being 
passed or the authority acted as a reasonable 
and prudent man in the matter is wholly im- 
material, inasmuch as the premise on which 
such argument was based was non-existent. 


40. Mr. J. N. Roy, learned Advocate ap- 
pearing for Caxton & Co. the respondent 
No. 7, submitted that such will depend on 
the question whether the order of requisition 
was made for a public purpose and, there- 
fore, the Court has to consider what is a 
public purpose. 

41. In this context Mr. Roy cited the de- 
cision of the Judicial Committee in the case 
of Hamabai Framjee Petit v. Secy. of State 
for India reported in 42 Ind App 44: (AIR 
1914 PC 20). Here the Privy Council was 
concerned with the question whether con- 
struction of buildings for Government ` ser- 
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vants constituted a public purpose. In our 
view the question is no more a matter of in- 
terpretation by Court inasmuch as “Public 
Purpose” as defined in Section 2 (ff) of the 
1947 Act now includes, providing residential 
accommodation for employees of the State 
Government where the provision of such ac- 
commodation is, in the opinion of the State 
Government, necessary, in the public service. 
Mr. Roy also relied on the decision of a 
Division Bench of this Court in the case of 
Amarendra Nath v. State of West Bengal, re- 
ported in (1963) 67 Cal WN 647. This was 
a case of acquisition under the Land Acquisi- 
tion Act, 1894 where the acquisition was 
made for a college open to all students ir- 
respective of their caste and creed. It was 
urged by Mr. Roy that the question of 
availability or non-availability of alternative 
accommodation was wholly irrelevant in the 
matter of formation of opinion as to public 
purpose even if such a question was raised 
by an officer of the State Government in this 
context. Mr. Roy in support of his conten- 
tion relied on Smt. Venkatamma v. City Im- 
provement of Trust Board, Mysore reported 
in AIR 1972 SC 2683. Here, certain lands 
were acquired by the Board of Trustees 
under the City of Mysore Improvement Act, 
1903. The said Act authorised acquisition, 
to give effect to improvement schemes which, 
inter alia, included establishment or con- 
struction of markets. A notification for the 
acquisition specified the purpose of acquisi- 
tion as forming certain straight road schemes, 
but certain portions of the properties acquir- 
ed were set apart for construction of shops. 
This was challenged. The Supreme Court 
observed that construction of shops being in 
effect construction of a market, the acquisi- 
tion was permissible under the Act. It was 
urged before the Supreme Court that as the 
shops were to be let out to private individuals 
the same could not be a public purpose, The 
Supreme Court observed that any purpose 
which directly benefits the public or a sec- 
tion of it was a public purpose. The said 
shops would cater to the needs of the people 
living in the locality but for which they 
would have to go to distant parts of the city 
for shopping, and, therefore, building of 
shops in the locality would add to their com- 
fort and convenience and therefore, the lands 
were being acquired for a public purpose. 


42. The next case cited by Mr. Roy was 
State of Karnataka v. Ranganatha Reddy re- 
ported in AIR 1978 SC 215. Here, certain 
contract carriages which were being run by 
private individuals for carrying public were 


Elgin Properties v. State 


Cal. 73 


sought to be acquired by the Government 
which was challenged in various writ peti- 
tions. The Supreme Court observed that ac- 
quisition by State of immovable or movable 
property for commercial purposes could be 
a public purpose. It was held that acquisi- 
tion of contract carriages their permits and 
other assets for running them for the pur- 
poses of Karnataka State Road Transport 
Corporation could not be challenged as being 
not for a public purpose merely because it 
was for the purpose of transferring them to 
the said Corporation. The Supreme Court 
referred to the object and reasons of the im- 
pugned law, its preamble and various provi- 
sions thereof and came to such conclusion. 

43. It is next contended that Caxton and 
Cc. catered to the needs of Government and 
printing of lottery tickets which were pur- 
chased by public, constituted a public pur- 
pose. Any commercial venture of the Gov- 
ernment would also be a public purpose and 
if printing and issuing lottery tickets, a com- 
mercial venture of the Government was done 
through Caxton and Co. then it would follow 
that Caxton and Co. in printing Lottery 
tickets was acting in furtherance of public 
purpose. 

44. It was urged that even if a requisi- 
tion or acquisition gave benefit to private in- 
dividuals constituting a large section of pri- 
vate persons the same would be for a public 
purpose. In the present case by the requisi- 
tion, benefit was ‘sought to be given toa large 
number of employees of Caxton and Co. and 
if providing accommodation to a large num- 
ber of industrial workers was a public purpose 
then there is no reason why ensuring conti- 
nuity of employment of a large number of 
workers would not likewise be a public pur- 
pose, particularly when question of un- 
employment is a serious concern of the State. 
Acquisition for industrial site has been held 
by the Supreme Court to be a public purpose. 

45. In Arnold Rodricks v. State of Maha- 
rashtra reported in AIR 1966 SC 1788 the 
Supreme Court held that development and 
utilisation of lands as industrial and residen- 
tial areas was a public purpose and affirmed 
its earlier decision in State of Bombay v. 
Bhanji Munji reported in AIR 1955 SC 41 
that requisitioning of premises for housing 
persons having no housing accommodation 
was a public purpose. The Supreme Court 
also observed that public purpose varied with 
the time and the prevailing conditions in 
localities and in some towns like Bombay the 
conditions are such that it is imperative that 
the State should do all it can to increase the 
availability of residential and industrial sites, 
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Although these sites would be allotted te 
members of the public who would get in- 
dividual benefit but it would be in the inter- 
est of general community that these mem- 
bers of the public would be able to have the 
sites to put up residential houses and facto- 
ries, At any rate where a large section of 
the community was concerned, its welfare 
was a matter of public concern. Thus the 
welfare of a large proportion of persons 
living in Bombay being a matter of public 
concern the impugned notification which 
served to enhance the welfare of that section 
of the community was for public purpose. 
But if there is colourable exercise of power 
by the State, where it appears so, then 
what the Government was satisfied about, 
was not a public but a private purpose or no 
purpose at all and the action of the Govern- 
ment would be colourable and would not be 
relatable to the powers conferred upon it by 
this Statute and the action of the Govern- 
ment would be a nullity. 


46. The earliest representation on behalf 
of Caxton and Co. to the Government for 
help in the event of ejectment of Caxton and 
Co. from the said premises appears to have 
been made as disclosed from the Govt. 
notings in their file, was on the Sth Feb., 
1980 when the respondent No. 9, the union 
wrote to the Labour Minister for help. From 
the said notings it also becomes evident that 
the State Govt. was thinking of requisition 
of the said premises even before any formal 
representation was made to it by the Union 
or Caxton and Co. It is also significant that 
Natulal Gurey, the Secretary of the Union 
in his affidavit-in-opposition filed in the 
Court below has denied that the said order 
of requisition was made at the instance of 
the union nor did he mention of any re- 
presentation being made to the State Govt. 
or the Labour Minister by or on behalf of 
the Union. 


47. In our opinion, the purported public 
lpurpose as sought to be asserted on behalf 
of the State Govt. is wholly untenable and 
lis not supported by the records disclosed by 
the Government. A decree for eviction did 
[not per se or necessarily mean closure of the 
industrial undertaking nor could it be said 
that there would be unemployment due to 
closure. The report submitted by the Enquiry 
| Officer does not show or disclose any 
such ground or any ground whatsoever 
ljustifying requisition of the said premises. 
There were no materials before the State 
Government for formation of any opinion 
as to the existence of any public pur- 
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The State Government did not scruti- 


nise or make any enquiry if Caxton and Co. 
in fact took any step to find a suitable alter- 
native accommodation for shifting the press. 
The copies of letters forwarded by Caxton 
and Co. to the State Govt. from Estate 
agents do not establish anything. No attempt 
was made by or on behalf of the State Govt. 
fo verify the truth or otherwise of the parti- 
culars of land said to have been furnished 
by the Estate agents to Caxton and.Co. No 
advertisements were issued by Caxton and 
Co. to find out a suitable accommodation. 
The State Govt. also did not take any step 
or offer to provide any other accommoda- 
tion to Caxton and Co. The letters dated 
Sth February, 1980 written by the Union or 
the letters dated 9th February, 1980, 10th 
March, 1980 or 26th March, 1980 written by 
Caxton and Co. to the different Ministers 
asking for help were not considered by the 
State Govt. in forming its opinion as to t 






existence of public purpose or the necessity 
for the requisition. It would appear from 
the Govt. notings in the file that neither 
the closure of the business nor unemploy- 
ment of workers by themselves were con- 
siderations for the State Govt. in forming its 
opinion for requisition of the said premises. 

48. The notings dated 19th March, 1980 
at pages 453-454 of the main paper book 
show that the following considerations weigh- 
ed with the Government, (i) Whether the 
Press catered to the needs of the Government 
both State and Central and particularly the 
State Government, (ii) Whether existence of 
the industry as such including employment 
of a considerable number of employees was 
at stake due to non-availability of suitable 
accommodation, (iii) Whether the concern 
made serious efforts to find out suitable ac- 
commodation before making the prayer for 
requisition and (iv) whether the Commerce 
and Industries Department would pay com- 
pensation that might be assessed under the 
relevant Act by the authorities as well as by 
Court if reference was made, and confirma- 
tion of these points were asked for by the 
Govt. from Caxton and Co. The reply given 
by Caxton and Co. to the said Enquiries by 
its letter dated 26th March, 1980 was the 
basis for coming to the conclusion that pub- 
lic purpose existed and order of requisition 
was made. 


48. The notings in the Government file 
dated Ist April, 1980 at pages 403-404 of t 
main paper book would clearly show that no 
independent enquiry was made by or on be- 
half of the State to come to any conchision 
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and the decision for requisition was taken en 
the basis of mere conjectures and surmises, 
The letters of the Estate agents clearly show 
that alternative accommodation was available 
thus the case of non availability of such ac- 
commodation was not sustainable. 


50. The question of requisition was re- 
ferred to the Commerce and Industries de- 
partment on the basis that the press run by 
Caxton and Co. was a public utility service. 
Public utility service is defined in S. 2 (m) 
of the Industrial Disputes Act and the press 
run by Caxton and Co. did not come withia 
the purview of the said definition. Even if 
the said press came within the purview of a 
small scale industry yet all such industries 
were not public utility services but curiously 
enough the Commerce and Industries depart- 
ment became overzealous in somehow re- 
quisitioning the said premises. The Labour 
Department made no recommendation for the 
requisition and the small scale Industries de- 
partment was not at all consulted in the 
matter. The recommendation by the Com- 
merce and Industries Department for re- 
quisition of the premises was an irregular 
exercise of power. As already observed after 
1970 no work of the West Bengal Govt. was 
done by Caxton and Co. directly or in- 
directly. No representation was made to the 
State Govt. by the other State Government 
or by the Central Government whose works 
were done by Caxton and Co. that they 
would suffer prejudice if the press was closed. 
The order of requisition was made to afford 
Caxton and Co. financial relief as new ac- 
commodation elsewhere might be more ex- 
pensive. The order was made not for the 
benefit of the workers or for saving the in- 
dustry as was ought to be held out, in the 
affidavit in opposition filed on behalf of the 
State Govt. affirmed by Jatiswar Dutta. 


51, It is submitted that if the motive or 
purpose for the requisition was extraneous to 
public purpose and the order of requisition 
was passed under the cloak of public pur- 
pose the same would amount to malice in 
law. It is urged that public purpose is a 
purpose in which interest of the general pub- 
lic as opposed to the interest of individuals 
is concerned. In the instant case the re- 
quisition was made for a private printing 
press and the property requisitioned was 
made over to the employer, a private indivi- 
dual. There was no guarantee that the wor- 
kers would be retained or the business would 
not be closed or discontinued. The employ- 
ment of the workers was also not assured nor 
were the workers directly benefited by the 
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requisition. Caxton and Co. was and is a 
trespasser and a trespasser who set up an in- 
dustry in the property in which it has tres- 
passed has done so knowingly with the risk 
of eviction by due process of law and it 
could not complain of such eviction and ask 
for requisition of the property to save it from 
eviction after it had failed in all its attempts 
to set aside the decree. If Caxton and Co. 
was a tenant of the said premises the posi- 
tion might have been different, as in that 
event it would have been in lawful posses- 
sion of the -said premises but being a tres- 
passer the State Government by an order of 
requisition would not and could not legalise 
the possession of an unauthorised occupier 
and also legalise that which was illegal. 


52. We have discussed in detail the prin- 
ciples involved in the meaning of the expres- 
Sion “public purpose” with reference to the 
Supreme Court decisions and accordingly, the 
several decisions of this Court cited by Mr. 
Mitra in the following cases need not be dis- 
cussed in detail. Such cases are: 


61 Cal WN 420: (AIR 1957 Cal 310) 
Satya Narayan Nathani v. State of West 
Bengal; (1958) 62 Cal WN 158, Gobardhan 
Jayaswal v. First Land Acquisition Collector; 
(1962) 66 Cal WN 456, Amiya Prova Das 
Gupta v. First Land Acquisition Collector; 
68 Cal WN 264 : (AIR 1964 Cal 175) Paresh 
Nath v. State of West Bengal. 

53. On this point it is lastly urged by Mr. 
Mitra that 1947 Act did not provide for re- 
quisition or acquisition of property for or on 
account of a private organisation as has been 
provided in the 1948 Act. In support of his 
contention Mr. Mitra has cited several deci- 
sions in the case of AIR 1965 SC 646, State 
of West Bengal v. P. N. Talukdar; (1962) 66 
Cal WN 456 at pages 461 to 462, Amiya Pro- 
sad Das Gupta v. The First Land Acquisi- 
tion Collector; 48 Mad LJ 204 : (AIR 1925 
Mad 837) (Veeraraghavachariar v. Secy. of 
State for India); (1874) 9 Ch App 423 at 
page 428 (Attorney General v. Terry). We 
do not think that any detailed discussion on 
such cases is necessary on that point. 


54. On the basis of the findings as set 
out and discussed above we hold that the 
order of requisition is vague, indefinite, in- 
capable of execution and is invalid and the 
same should be struck down. We further 
hold that the order of requisition not having 
been served on Elgin Properties in accord- 
ance with the provision of Section 3 (2) of 
the Act of 1947 the same could not be given! 
effect to and the steps taken in aid ose 
were all illegal, bad and invalid and remain- 
ed inoperative and of no effect, That noi! 
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having been done the order of requisition did 
not take effect and any subsequent step taken 
thereunder were all illegal, invalid and of no 
effect and were liable to be quashed. We 
accordingly quash the same. On the ques- 
tion of public purpose we hold that the asser- 
tion made on behalf of the State Govern- 
ment that there was a public purpose in re- 
quisitioning the said premises, is wholly un- 
tenable and cannot be supported by the re- 
cords disclosed by the State Government. 


55. The result, therefore, is that the appeal 
must be and is hereby allowed. The order 
of the Court below is set aside. The order 
of requisition bearing No. 13/80 Reqn. dated 
April 17, 1980 is struck down. The Rule 
Nisi is made absolute and a writ of manda- 
mus is directed against the respondents Nos. 
1,2 and 3 viz. the State of West Bengal, First 
Land Acquisition Collector and J. Datta, De- 
puty Secretary, Land and Land Revenue De- 
partment, Government of West Bengal, Re- 
quisition Branch, commanding them to with- 
draw, rescind and recall and to forbear from 
giving any effect to the impugned order of 
requisition bearing No. 13/80 Reqn. dated 
April 17, 1980 in terms of prayer (a). 


56. The appellant is entitled to the costs 
of this appeal from the State respondents. 


C. K. BANERSI, J. :— I agree. 
Appeal allowed. 


AIR 1983 CALCUTTA 76 
ANIL K. SEN AND 


B. C. CHAKRABORTI, JJ. 


Hari Satya Banerjee and others, Appellants 
v. Mahadev Banerjee and others, Respon- 
dents. 


S. A. No. 973 of 1978, D/- 21-4-1982. 


(A) Hindu law — Alienation of minor’s 
property by guardian for legal necessity — 
Proof — Onus on alienee — Recital in deed 
if sufficient to prove necessity or adequacy 
of enquiry. (G) Evidence Act (1 of 1872), 
Section 101; (ii) Hindu Minority and Guard- 
ianship Act (32 of 1956), Section 8). 


In the case of an alienation of the Hindu 
minor’s property by his: guardian for legal 
necessity the recital in the sale deed that it 
was executed for legal necessity is not by 
itself evidence either of the existence of the 
legal necessity or adequacy of the enquiry by 
the alienee. The alienee must adduce sorne 
independent evidence to establish the legal 
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necessity for the transfer of an adequate en- 
quiry on his part. In the absence of such 
evidence the sale would become voidable at 
the instance of the minor on his attaining 
majority. AIR 1916 PC 110, Rel on. 

(Para 11) 


(B) Hindu law — Alienation — Minor — 
De facto guardian — Alienation of minor’s 
property by such guardian without legal 
necessity — Validity. (Hindu Minority and 
Guardianship Act (32 of 1956), Ss. 11, 8). 


The position of a de facto guardian of a 
Hindu minor is materially different from that 
of a natural guardian or a guardian appoint- 
ed by the Court. While the latter is clothed 
with the power to transfer the minor’s pro- 
perty subject to the limits prescribed by law 
and as such there is no inherent lack of 
authority on the part of such guardian to 
make the transfer, such is not the position 
of a guardian de facto who is none but a 
total outsider who had imposed himself as a 
guardian. A transfer of the Hindu minor’s 
property by his de facto guardian being in 
the nature of an ultra vires act it is open to 
the minor when he attains majority to re- 
pudiate it if it was not for his benefit or fos 
his necessity. He can repudiate it merely by 
refusing to accept the transfer and continue 
to enjoy and possess the property in his own 
rights or by claiming recovery of possession 
thereof if he had been dispossessed. It is not 
necessary to have a judicial rescission of 
such transfer because the transfer in sub- 
stance being by an unauthorised person is not 
rendered valid except upon ratification. AIR 
1949 FC 218, AIR 1960 Cal 446 and ILR 
(1964) Cuttack 298, Rel. on.; AIR 1939 Cal 
460, Dist. (Para 12) 

(C) Transfer of Property Act (4 of 1882), 
Sections 7 and 5 — Contract Act (9 of 1872), 
Section 11 — Hindu minor — Transfer of 
property by minor — Validity — Ratification 
on attaining majority — Effect. 

The sale of his property by a Hindu minor 
is altogether a void transaction and the pur- 
chaser would acquire no right, title or inter- 
est from the minor by such purchase. The 
sale being void it cannot be validated by sub- 
sequent ratification by the minor on his at- 
tainment of majority. AIR 1919 Cal 875, Rel. 
on. ' (Paras 13, 14) 

@M> Transfer of orak Act (4 of 1882), 
Sections 5, 7, 8 and 54 — Sale of property 
by Hindu minor — On attaining majority 
minor executing deed described as release 
deed in respect of aforesaid property — Deed 
held: was not conveyance but only ratification. 
of earlicr transfer and as such was ineffective.’ 


1983 Hari Satya v. 


A deed though described as a deed of dis- 
claimer or release may be construed on its 
terms to constitute a conveyance. The docu- 
ment must be read on its terms to find out 
whether the parties in substance intended to 
convey one’s title to the other and whether 
the operative words of the deed sufficiently 
do so or not. The Hindu minor executed 
sale of his property and on attaining major- 
ity he executed another document styled as 
a deed of release wherein the executant stated 
that since the sale was executed during his 
minority the deed of release was being ex- 
ecuted on fhe request of the alienee. The 
operative portion of the document stated 
that the releasee since his purchase had own- 
ed and possessed the property so purchased 
in his own rights and the executant had 
never been in possession since then and that 
the executant will have no objection to the 
releasee and his legal representatives enjoy- 
ing the property with full rights of transfer 
as he had been doing since his purchase. It 
was held that the document did not even 
purport to release any existing right, title or 
interest in favour of the releasee far less to 
effect any conveyance of any such right, title 
and interest. Though described as a deed of 
release it did not constitute an independent 
conveyance of any such right, title or inter- 
est but was only a deed of ratification of the 
earlier transaction and as such it was in- 
effective as the earlier transaction by the 
minor being void the subsequent ratification 
could not validate it. AIR 1967 SC 1395, Rel. 


on. (Para 14) 
Cases Referred: Chronological Parag 
AIR 1967 SC 1395 14 
ILR (1964) Cut 298 12, 
AIR 1960 Cal 446 12 
AIR. 1949. FC 218 12 
AIR 1939 Cal 460 12 
AIR 1919 Cal 875 14 
AIR 1916 PC 110 : 43 Ind App 249 11 


S. C. Mitter, S. P. Roy Chowdhury and 
Amit K. Rakshit, for Appellants; Moni 
Mohan Mukherjee, for Respondent No. 1. 


A. K. SEN, J.:— This. is an appeal from 
an appellate decree. Defendant No. 1 and 
defendants Nos. 3 to 10 are the appellants’ 
before us. It arises out of a suit for parti- 
tion on declaration of plaintiffs 2/3rd share 
in the suit properties. .The suit properties 
were 11 plots of. land appertaining to 4 
khatians set out,in the plaint schedule. Of 
these 11 plots 3: plots have been - excluded 
from.the suit concurrently by the two Courts 
upon. a finding that in respect of these 3 plots, 
the plaintiff had failed to make: out any case 
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for partition. These 3 plots are Dag Nos. 
4882, 4884 of khatian No. 860 and Dag 
No. 4519 of khatian No. 826. As regards 
the rest eight plots in suit viz. plots Nos. 
4885, 4886, 4941, 4995, 4949, 4950 of khatian 
No. 860, plot No. 294 of khatian No. 862 
and plot No. 4766 of khatian No. 908 while 
the trial Court decreed the suit declaring 
1/3rd share in favour of the plaintiff over- 
ruling the plaintiff’s claim of acquisition of 
the other 1/3rd share from defendant No. 2, 
the Court of appeal below decreed 2/3rd share 
in favour of the plaintiff upholding the plain- 
tiff’s claim of acquisition of such share. 


2. The plaintiff's case shortly was that the 
suit properties along with other properties 
once belonged to one Ashutosh Banerji and 
on his death such properties were inherited 
by 3 sons of Asutosh, namely, Hari satya 
(defendant No. 1). Gadadhar, since deceased, 
father of Jiban Santi (defendant No. 2) and 
Mahadev (plaintiff). The maternal grand- 
mother of Jiban Santi, Jalad Barani Debi in- 
stituted Title Suit No. 50 of 1945 on behalf 
of the minor for partition of the properties 
inherited by the minor constituting the estate 
of Asutosh. Such suit was decreed on com- 
promise on June 28, 1946, and all the pro- 
perties left behind by Ashutosh were parti- 
tioned between the parties except the proper- 
ties set out in Schedule D to the compromise 
petition. (Ext. F) which was left Ejmali be- 
tween the three co-sharers. According to the 
plaintiff, the suit properties are the proper- 
ties incorporated in the said Schedule D of 
the compromise decree which were left joint 
between the parties. The plaintiff claims 
1/3rd share by inheritance from. Asutosh and 
the other 1/3rd share by two purchases from 
defendant No. 2. The first of such purchases 
by the plaintiff was effected on Sept. 11, 1946 
(Ext. 1) when the said Jalad Barani as the 
guardian of the minor sold the 1/3rd share 
of the defendant No. 2 in 3 out of the suit 
plots, namely, plots Nos. 4945, 4949 and 
4950 in favour of the plaintiff. The deed of 
sale (Ext. 1) recites that such sale was being 
effected for the legal necessity of the minor 
of repaying the loan incurred for conduct- 
ing the partition suit and meeting the medical 
expenses for the minor. The minor Jiban 
Santi attained majority on April 1, 1949. 
Second of such purchases by the plaintiff 
was made directly from defendant No. 2 on 


January 27, 1960 by the sale deed Ext. la 


whereby. the said defendant conveyed not 
only the 3 plots originally conveyed by his 
maternal grandmother on his behalf but also 
6 other plots, being - 4885, 4886, 4941 of 


khatian- No. 860, plot No. 4887 of khatian 
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No. 861, plot No. 2941 of khatian Ne. 862 
and plot No. 4766 of Kh. 908. By these two 
purchases, the plaintiff claimed to have ac- 
quired 1/3rd share in the suit property which 
originally belonged to the minor Jiban Santi, 
his nephew. 


3. The two Courts below have con- 
currently found that plots Nos. 4882, 4884 
and 4519 were neither covered by Schedule D 
of the compromise decree nor covered by 
the two purchases made by the plaintiff from 
defendant No. 2 and on such a finding those 
3 plots have been excluded from the suit. 
Such a finding has not been challenged by 
either of the parties. The dispute now before 
us is limited to 8 plots out of the plaint sche- 
dule, 


4. The suit was contested by defendants 
Nos. 1 and 5 and principally by defendant 
No. 1. Acccording to the contesting defendants 
the sale dated Sept. 11, 1946 effected by Jalad 
Barani on behalf of the minor in favour of 
the plaintiff (Ext. 1) in respect of three plots 
was an invalid transfer as she was neither 
the natural guardian nor the guardian ap- 
pointed by the Court in respect of the minor 
or his properties. On the other hand, the 
defendants claimed that the defendant No. 2 
during his minority by deed of sale (Ext. A) 
dated Dec. 23, 1947, sold his 1/3rd share in 
the seven out of the aforesaid eight suit plots 
(excluding plot No. 4950) along with a few 
other plots in favour of Kalinath Banerjee 
defendant No. 11 who is the son of defen- 
dant No. 1. Such sale was again ratified by 
defendant No. 2 when he attained majority 
by a deed of release dated April 7, 1949 
(Ext. B). According to the defendants, the 
defendant No. 2 further executed a deed of 
sale dated April 7, 1949 (Ext. A/1), in favour 
of the said Kalinath in respect of his 1/3rd 
share in the 3 plots namely, 4945, 4949 and 
4950 which were originally sold to the plain- 
tiff by Jalad Barani for him and on his 
behalf. According to the defendants, defend- 
ant No. 11 in his turn transferred the said 
1/3rd share in the plots purchased from de- 
fendant No. 2 by the deed dated Dec. 23, 
1947, in favour of defendant No. 1 and the 
defendant No. 1 in 1975 sold his share in 
plot No. 4766 in favour of defendants Nos. 
3 to 10. 


5. Thus, we find that though the plain- 
tiffs 1/3rd share in the 8 plots is not disputed 
there were successive transfers of the share 
belonging to defendant No. 2, some during 
his minority and some after he had attained 
majority and the question is which of these 
transfers should prevail. The learned sub- 
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ordinate Judge in the trial Court held that 
Jalad Barani, the maternal grandmother of 
defendant No. 2 not being the natural guard- 
ian or the guardian appointed by the Court 
was not competent to effect the sale on be- 
half of the minor in respect of 3 plots 4945, 
4949 and 4950 as she did by the deed of 
sale dated Sept. 11, 1946 (Ext. 1). He further 
found that the necessity for the sale as re- 
cited in the document not having been proved 
aliunde the minor’s share in the property 
could not have been validly transferred at 
all. 


6. It was further found that the said 
transfer by Jalad Barani on behalf of the 
minor was a sham transaction as would be 
evident from the fact that the plaintiff him- 
self purchased the very same 3 plots covered 
by the said deed dated Dec. 23, 1947 once 
again from defendant No. 2 in the year 1960, 
(Ext. la) as and when he attained majority, 
though at that time the said defendant could 
not have any interest in those plots if the 
earlier sale on his behalf during his minority 
had been a genuine one. The learned sub- 
ordinate Judge further upheld the claim of 
the contesting defendant when he found that 
defendant No. 11 and throngh him the de- 
fendant No. 1 acquired the 1/3rd share of 
defendant No. 2 in the 8 plots in dispute by 
virtue of the 3 deeds Ext. A dated Dec. 23, 
1947 and Exts. B and A/1 both dated April 7, 
1949. He held that though Ext. A was a 
sale deed executed by defendant No. 2 while 
he was still a minor, such sale was perfected 
by the deed of release Ext. B whereby the 
defendant No. 2 after attainment of majority 
disclaimed all his right, title, interest and pos- 
session in plots sold. Hence according to 
the learned Subordinate Judge, defendant 
No. 1i and through him defendant No. 1 
validly acquired the right, title and interest 
of defendant No. 2 in the plots so sold to 
defendant No. 11. Of the 8 plots in suit 
again, 3 were independently sold by defen- 
dant No. 2 after he had attained majority 
by the Kobala dated April 7, 1949 (Ext. 1) 
to defendant No. 11. As a result the learn- 
ed Subordinate Judge concluded that the 
plaintiff could acquire no interest from the 
defendant No. 2 by his later purchase dated 
Jan. 27, 1960 vide Ext. la because on that 
day the vendor defendant No. 2 had no in- 
terest in the disputed plots which he could 
convey. The learned Subordinate Judge in- 
cidentally found that defendant No. i being 
in possession of the share of defendant 
No. 2 in the disputed 3 plots by virtue of 
such purchase for more than 12 years he 
acquired title thereto by adverse possession, 
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In the result, the learned Subordinate Judge 
declared 1/3rd share of the plaintiff in the 
disputed 8 plots and directed partition in 
respect of six out of these eight plots 4885 
and 4950 were found impartible. 


7. On an appeal by the plaintiff the learn- 
ed Additional District Judge has reversed the 
decision of the learned Subordinate Judge 
when he upheld the claim of the plaintiff's 
purchase of the 1/3rd share of defendant 
No. 2 in the disputed 8 plots by the two 
purchases dated Sepf. 11, 1946 and Jan. 1, 
1960. The learned Additional District Judge 
beld that Jalad Barani sold on behalf of the 
minor defendant No. 2 his 1/3rd share in the 
three plots 4945, 4949 and 4950 to meet a 
legal necessity of the minor acting as his 
de facto guardian. Such a transfer was not 
void but was voidable at the instance of the 
minor and since the minor within 3 years of 
his attaining majority had not effectively 
annulled the same, the sale would stand. As 
for the other 5 plots, according to the learu- 
ed Additional District Judge the plaintiff 
acquired the 1/3rd share of defendant No. 2 
therein by his purchase dated Jan. 27, 1960 
(Ext. la) executed by defendant No. 2 after 
he had attained majority. According to 
him, the plaintiff acquired the share of de- 
fendant No. 2 therein by the said transfer 
notwithstanding the earlier sale by defendant 
No. 2 dated Dec. 23, 1947 (Ext. A) in favour 
of defendant No. 1} and the deed of release 
dated April 7, 1947 (Ext. B). The sale dated 
Dec. 23, 1947 by defendant No. 2 was held 
to be altogether void because the transferor- 
executant was at the relevant time a minor 
and, as such, was not competent to effect 
the transfer by himself. The original trans- 
action being void it could not be rendered 
valid by a subsequent ratification by the deed 
of release dated April 7, 1947 (Ext. B). In 
the result the Court of Appeal below declar- 
ed plaintiffs’ 2/3rd share in the disputed 
eight plots and directed partition thereof in 
terms of the order of the learned Subordinate 
Judge. Fecling aggrieved, the defendant 
No. 1 and defendants Nos. 3 to 10 have pre- 


ferred the present second appeal to this 
Court. 
8. Mr. Mitter appearing in support of 


this appeal has strongly assailed the decision 
of the learned Additional District Judge. 
According to Mr. Mitter the trial Court was 
right in its conclusion that the plaintiff could 
acquire no title to the 3 plots 4945, 4949 and 
4950 by the Kobala dated Sept. 11, 1946 
(xt. 1) executed by Jalad Barani on behalf 
of minor defendant No. 2. Such a sale 
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having been effected by a person who was 
neither the natural guardian ner the guardian 
appointed by the Court for the miner and 
the plaintiff having further failed to estab- 
lish the alleged legal necessity for the sale 
it was voidable at the instance of the minor 
in the sense that the minor could repudiate 


the transfer on his attaining majority and 
he has done so in the present case. Mr. 
Mitter contends that such sale could stand 


only if the minor had ratified the same after 
attainment of majority. According to Mr. 
Mitter the learned Additional District Judge 
was acting on a misapprehension. that such 
a sale was voidable in the sense that unless 
it is avoided by the minor on his attaining 
majority by a judicial rescission it would be 
a valid and binding transaction so far as the 
minor is eoncerned. It is contended by Mr. 
Mitter that the minor having repudiated the 
transfer by his subsequent sale of the very 
same three plots in favour of defendant 
No. 11 dated April 7, 1949 (Ext. Afi) the 
plaintiff could acquire no interest from de- 
fendant No. 2 in those 3 plots. On the other 
hand it was defendant No. 11 and through 
bim the defendant No. 1 who validly acquir- 
ed the 1/3rd interest of the defendant No. 2 
in those 3 plots by the purchase dated 
April 7, 1949 as above. So far as the other 
5 plots are concerned, according to Mr. 
Mitter the learned Additional District Judge 
may be right in his conclusion that the trans- 
fer by defendant No. 2 during his minority 
dated Dec. 23, 1947 (Ext. A} was a void 
transaction. and the learned Judge may be 
further right in his view that a transaction 
which is void cannot be rendered valid by 
the subsequent ratification, but he failed to 
take note of the fact that the so-called deed 
of release Ext. B when properly construed 
would appear to be a deed of independent 
conveyance capable of conferring on its own 
terms title to the land covered by it on the 
person in whose favour it was being execut- 
ed. Necessarily therefore defendant No. 11 
having acquired the 1/3rd share of defendant 
No. 2 in those plots, the plaintiff could 
acquire no interest by his subsequent pur- 
chase from defendant No. 2 dated Jan. 27, 
1960 (Ext. 1 (a)). 


9. Mr. Mukherji appearing on behalf of 
the plaintiff/respondent has contested all the 
points raised by Mr. Mitter. According to 
Mr. Mukherji, Jalad Barani Debi, the mater- 
nal grandmother was undisputedly acting as 
a guardian for the minor as would appear 
clear from the compromise decree (Ext. F) 
passed in- a. suit brought by the minor against 
his two uncles, namely, the present plaintiff 
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and the present defendant No. 1. When she 
as such a guardian sold the 3 plots, namely, 
4945, 4949 and 4950 to meet the legal ne- 
cessity of the minor such a transfer is bind- 
ing on the minor because of such necessity 
even if the transfer was made not by the 
natural guardian or the guardian appointed 
by the Court but by the de facto guardian. 
On the materials on record, Mr. Mukherji 
contends that the Court should have held 
that existence of the legal necessity as recit- 
ed in the deed (Ext. I) being highly probable 
there was no scope for the minor either to 
repudiate or annul the sale of these 3 plots 
made on his behalf by Jalad Barani. As for 
the said 5 plots it has been strongly con- 
tended by Mr. Mukherji that Ext. B which 
is described as a deed of release is nothing 
but a deed of ratification and it cannot be 
interpreted as an independent conveyance 
for any lawful consideration. Such being 
the position, the - earlier sale (Ext. A) in 
favour of defendant No. 11 by the minor 
during his minority being altogether a void 
transaction it was rightly held by the Court 
of appeal below that the same cannot be 
rendered valid by the subsequent deed of 
ratification. So far as the independent pur- 
chase (Ext. A/1) by defendant No. 11 of 
3 plots, namely, 4945, 4949 and 4950 is con- 
cerned, the purchaser could acquire no in- 
terest by such purchase because the vendor 


had lost all his right, title and interest by 
the earlier sale in favour of the plaintiff 
dated Sept. 11, 1946 (Ext. 1). Hence, ac- 


cording to Mr. Mukherji, the Court of appeal 
below had rightly upheld the plaintiffs claim 
of acquisition of 2/3rd share in the disputed 
8 plots — 1/3rd by inheritance and 1/3rd by 
purchase from defendant No. 2. 


10. The rival contentions thus put for- 
ward before us raise certain important issues. 
We propose to consider these contentions 
separately having regard to the transfers in 
respect of plots 4945, 4949 and 4950 and 
those in respect of the rest five plots. Wa 
propose to do so independently because the 
first sale in respect of the aforesaid 3 plots 
raises an independent issue as to its validity 
being effected by the maternal grandmother 
acting as the guardian of the minor though 
she was not the natural guardian or the 
guardian appointed by the Court. 


.11. It would appear from Ext. 1 executed 
on Sept. 11, 1946 that minors 1/3rd share 
in the 3 plots 4945, 4949 and 4950 was be- 
ing sold in favour of the plaintiff to repay 
the loan incurred for meeting the expenses 
of the partition suit with the co-sharers and 
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also for meeting the medical expenses of the 
minor. Unfortunately the legal necessity so 
recited in the document was not established 
at the trial by the plaintiff on any indepen- 
dent evidence. Nor did the plaintiff who 
was himself the purchaser tead any evidence 
to show that he made reasonable enquiries 
to satisfy himself about the existence of the 
legal necessity so recited. This omission on 
the part of the plaintiff has landed him into 
a difficult situation because in the absence 
of any proof in that regard the transfer be- 
comes voidable at the instance of the minor 
when he attains majority. According to 
Mr. Mukherjee the document is more than 
30 years old. The other evidence on record 
tegarding minor’s suit for partition which 
ended in a compromise just prior to the sale 
renders existence of the necessity highly pro- 
bable and as such it should be held that the 
sale was really based on a legal necessity. 
Reliance is placed on the well known deci- 
sion of the Privy Council in the case of 
Banga Chandra v. Jagat Kisore ((1916) 43 
Ind App 249): (AIR 1916 PC 110). We are, 
however, unable to accept this contention of 
Mr. Mukherjee as said by Mayne: ‘Recitals 
in an instrument of mortgage or sale that it 
was executed for a particular purpose are 
not by themselves evidence either of the 
existence of the purpose or of the adequacy 
of the enquiry. The alienee or the creditor 
is bound to adduce some independent evi- 
dence of such circumstances’. Even the deci- 
sion relied on by Mr. Mukherjee affirms the 
said principle and then goes on to say that 
when evidence of actual enquiry by the 
transferee has become impossible, the recital 
coupled with circumstances which justifies a 
reasonable belief that an enquiry would have 
confirmed its truth is sufficient evidence to 
support the deed. In the present case the 
document may be an old one of the year 
1946 but it is not too old and the purchaser 
himself is alive and he examined himself as 
a witness in the suit. It was, therefore, not 
impossible for him to lead evidence on the 
point, such evidence not being lost by the 
lapse of time. He having omitted to do so, 
he cannot rely upon the recital and probabi- 
lities to prove the legal necessity. The evi- 
dence on record no doubt establishes that 
the minor was involved in a suit for parti- 
tion with his co-sharers which ended in a 
compromise immediately prior to the sale, 
Such evidence may furnish foundation for 
an inference that the minor must have been 
involved in expenses for carrying on the 
litigation but we are unable to hold that the 


said fact corroborates the recital of- legal 
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necessity as in the document because there 
is nothing to show that the minor had to 
incur any loan or that the minor had no in- 
dependent resources to carry on the said 
litigation. Therefore, we must uphold the 
finding of the learned Subordinate Judge 
that the plaintiff having failed to establish 
the legal necessity for the transfer or an 
adequate enquiry on his part as a purchaser 
in that regard, the sale became voidable at 
the instance of the minor when he attained 
majority. 


12. Relying upon a Single Bench decision 
of this Court in the case of Manmohan 
Bhattacharya v, Bindu Bhusan, AIR 1939 
Cal 460:69 Cal LJ 188 the learned Addi- 
tional District Judge has, taken the view that 
the sale by the guardian of a Hindu minor 
of minor’s property when there is no legal 
necessity for such sale is not void but is 
voidable in the sense that it is required to be 
set aside by the minor by a suit and unless 
the transfer is so annulled by a judicial 
rescission it would remain a valid transaction 
binding on the minor. It has, however, 
been rightly pointed out by Mr. Mitter that 
the said decision is clearly distinguishable 
because there the sale was by the natural 
guardian and for legal necessity which was 
otherwise established. That was not a case 
of transfer by a de facto guardian as in the 
present case. In the case of a transfer by 
a de facto guardian the position, however, 
is somewhat different. Our attention has 
been drawn to para 239 of Mayne’s Hindu 
Law and to the following observation in 
particular, namely : 


“An improper alienation of property be- 
longing to a Hindu minor by his de facto 
guardian cannot be held to be binding on 
the minor until it is set aside although it 
may be voidable in the sense that he may 
elect either to ratify it or avoid it by treat- 
ing it as a nullity.” 

Our attention has also been drawn to an- 
other Single Bench decision of this Court in 
the case of Panchu v. Hrishikesh Ghose, 
AIR 1960 Cal 446 and a decision of . the 
Orissa High Court in the case of Narayan 
Prosad Rath v. Sukumani, ILR (1964) Cut 
298 in support of the contention that the 
learned Additional District Judge. was pro- 
ceeding on an erroneous premises when he 
held that the sale dated Sept. 11, 1946 (Exhi- 
bit 1) is binding on the minor until, it is set 
aside. On a careful consideration of the 
legal position we feel no hesitation in accept- 
ing the contention of Mr. Mitter in this re- 
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gard. The position of a de facto guardian 
is materially different from that of a natural! 
guardian or a guardian appointed by the 
Court. While the latter as the guardian in 
charge of the minor and his estate is clothed 
with the power to transfer subject to the 
limits prescribed by the law and as such 
there is no inherent lack of authority on the! 
part of such a guardian to make the transfer, | 
such is not the position of a guardian de 
facto who is none but a total outsider, who 
had imposed himself as a guardian. It was 
pointed out by the Federal Court in the case 
of Kondamudi Sriramlu v. Mynoni Pundari- 
kakshayya, AIR 1949 FC 218, that a trans- 
fer effected by such a de facto guardian is 
really an ultra vires act but even then the 
law recognises such a transfer if it was for 
the benefit of the minor or to meet his legal 
necessity or where though not based on any 
such necessity it is ratified by the minor on 
his attaining majority. Such a transfer be- 
ing in the nature of an ultra vires act it is 
open to the minor when he attains majority; 
to repudiate it if it was not for his benefit! 
or for his necessity. He can repudiate it 
by merely refusing to accept the transfer 
and continue to enjoy and possess the pro- 
perty sc transferred in his own rights or by 
claiming recovery of possession thereof if he 
had been dispossessed. It is not necessary 
to have a judicial rescission of such a trans- 
fer because the transfer in substance being 
by an unauthorised person is not rendered 
valid except upon ratification. Here in the 
present case, though the sale dated Sept. 11, 
1946 had not been rescinded by a suit or 
judicial proceeding, yet there is ample evi- 
dence on record to shew that the minor 
when he attained majority refused to recog- 
nise the transfer, continued to remain in 
possession and enjoyment of the lands trans- 
ferred and then transferred the same in 
favour of defendant No. 11 in exercise of 
his own rights by the sale deed dated 
April 7, 1949 (Ext. A/1). Therefore, it has 
been rightly contended by Mr. Mitter that 
the legal necessity for the sale not having 
been proved and the minor after attaining 
majority having repudiated the sale by re- 
fusing to accept the transfer as a valid one, 
it must be held that the plaintiff could 
acquire no title to these 3 plots by his pur- 
chase from Jalad Barani acting as the guar- 
dian for the minor defendant No. 2. This 
position is further supported by the fact that 
the plaintiff himself on Jan. 27, 1960 obtain- 
ed a fresh transfer from defendant No. 2 of 


the very same 3 plots along with others on. 
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a clear assertion by defendant No. 2 of his 
existing title and possession in respect of the 
same which is wholly inconsistent with the 
earlier transfer on his behalf by the de facto 
guardian. So far as these 3 plots are con- 
cerned, the plaintiff could acquire no title by 
his second purchase from the defendant No.2 
dated Jan. 27, 1960 (Ext. 1a) because the 
said defendant No. 2 had on that date no 
subsisting right, title or interest in those 
three plots which he had in the mean time 
sold to defendant No, 11 on April 7, 1949 
(Ext. A/1). In that view we must uphold 
the conclusion of the learned Subordinate 
Judge that the 1/3rd share of the defendant 
No. 2 in so far as the aforesaid 3 plots are 
concerned, enured to defendant No. 11 and 
through him to defendant No. 1 and the 
plaintiff had failed to establish that he 
validly acquired the share of defendant No.2 
in the aforesaid 3 plots. 


13. Next we proceed to consider the 
claim of the plaintiff in respect of the other 
5 plots. It is not in dispute that defendant 
No. 2 transferred the 5 plots in favour of 
the plaintiff by the sale deed dated Jan. 27, 
1960 (Exhibit 1a) after he attained majority. 
Title said to have been acquired by this deed 
would prevail unless it is established, as 
claimed by the defendants, that the defen- 
dant No. 2 had divested himself of his share 
in these 5 plots by his earlier transfers made 
in favour of defendant No. 11 and through 
him to defendant No. 1. It appears that on 
Dec. 23, 1947 when defendant No. 2 was 
still a minor he executed a deed of sale 
(Ext. A) in respect of a number of plots in- 
cluding the disputed 5 plots in favour of de- 
fendant No. 11. Mr. Mitter in his fairness 
has not disputed that this is altogether a 
void transaction and defendant No. 11 
[aeaired no right, title or interest from de- 
fendant No. 2 by such purchase. It further 
appears that after attainment of majority, 
the said defendant No. 2 again executed a 
deed described as a deed of release (Ext. B) 
in favour of defendant No. 11 with regard 
to the plots ineffectively conveyed by his 
earlier sale as aforesaid. While the learned 
Subordinate Judge has held that the original 
sale dated Dec. 23, 1947 supported by the 
disclaimer dated April 7, 1949 perfected the 
title of defendant No. 11, the purchaser, the 
Additional District Judge has held that the 
original sale being void it could not have 
been perfected by the subsequent ratification. 
In our view, the learned Additional District 
Judge is right in his conclusion. Mr, Mitter 
again has not disputed >the correctness of 
that conclusion of the lower appellate Court. 
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He has, however, taken a different stand be- 
fore us. According to Mr. Mitter the deed 
(Ext. B) dated April 7, 1949 should be con- 
strued having regard to the substance of its 
contents whatever be its description and so 
construed it should be held that it does con- 
stitute an independent conveyance of the 
plots covered by the document though the 
consideration may be acknowledgment of 
the consideration received during his mino- 
rity when he executed the sale deed dated 
Dec. 23, 1947. Mr. Mukherji appearing on 
behalf of the respondent has strongly dis- 
puted the position that the consideration 
paid to defendant No. 2 during his minority 
when he executed the deed dated 23-12-47 
can be any valid consideration for a subse- 
quent titnsfer by the minor when he attains 
majority. Reliance was placed by Mr. 
Mukherji on some earlier decisions of this 
Court on the point but in our opinion it 
would not be necessary for us to go into 
this aspect because in our considered opinion 
it is not possible for us to construe the deed 
dated April 7, 1949 to be an independent 
conveyance by defendant No. 2 in favour 
of defendant No. 11. 


14. Mr. Mitter may be right in bis con- 
tention that Ext. B, the deed of release dated 
April 7, 1949 must be read having regard to 
its substance irrespective of the description 
of the document. A deed though described! 
as a deed of disclaimer or a release may be 
construed on its terms to constitute a con- 
veyance or a gift if in substance it amounts 
to such as pointed out by the Supremo 
Court in the case of Kuppuswami Chettiar 
v. A. S. P. A. Armugam Chettiar, AIR 1967 
SC 1395. But there can be no dispute for 
the proposition that the document must be 
read on its terms to find out whethėr parties 
in substance intended to convéy one’s title 
to the other and whether the operative words) 


of the deed sufficiently do so or not. When 
we refer to this document we find that it 
opens with a recital that it is a deed of 


release. The executant then goes on to 
recite that he during his minority executed 
a deed of sale dated Dec. 23, 1947 on ac- 
ceptance of a consideration of Rs. 400/- from 
the releasee in respect of the plots specified 
in the Schedule. Then it goes on to recite 
that the executant was a minor at the time 
when he executed the said sale deed and had 
it registered but he has attained majority 
since thereafter. It is further stated that 
since the sale was effected during minority 
the executant had been requested by the 
recipient to execute a deed of release and 
on such request the deed of release was be- 
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ing executed. On such a recital the opera- 
tive portion of the document goes on to 
state that the releasee since his purchase had 
owned and possessed the lands so purchased 
in his own rights and that the executant had 
never been in possession since then. It is 
then recited that the executant will have no 
objection to the releasee and/or his heirs and 
legal representatives enjoying the properties 
so purchased possessed of full. rights for 
transfer as he had been doing since the pur- 
chase, It is contended by Mr. Mitter that 
in this document the executant having 
acknowledged the transfer reaffirmed that 
the purchaser would go on enjoying the pro- 
perty so purchased in his own rights from 
generation to generation with every right to 
transfer the same. This, it is contended by 
Mr. Mitter constitutes re-transfer of what 
was originally transferred and, as -such, it 
“ constitutes a conveyance. We are, however, 
unable to accept such an interpretation of 
the document. To us it appears that by this 
the parties intended to ratify the earlier 
transaction and that exactly was done by the 
document in clear terms. What is being re- 
affirmed is what the releasee had been doing 
since the original purchase and the executant, 
merely ratifying his earlier act, acknowledges 
that he or his successor-in-interest would 
Taise no objection to the enjoyment by the 
releasee of the land earlier sold on his own 
rights from generation to generation under 
the original purchase. The document does 
not even purport to release any existing 
right, title or interest in favour of the 
releasee far less to effect conveyance of any 
such right, title or interest. Though describ- 
ed as a deed of release it is clearly a deed of 
ratification. In that view, the decisions 
relied on by Mr. Mitter can be of no help 
to him and we must uphold the view of the 
learned Additional District Judge that by this 
deed of ratification which has been describ- 
ed as a deed of release the defendant No. 11 
and consequently through him, defendant 
No. 1 could acquire no title to the disputed 
5 plots because original transfer being void 
it could not be validated by the ratification. 
(Narendra Nath v. Hrishikesh, AIR 1919 
Cal 875). Necessarily the plaintiff's claim 
of acquisition of 1/3rd share in these 5 plots 
by virtue of his second purchase dated 
Jan. 27, 1960 (Ext. fa) must be upheld. 
Parties being admittedly co-sharers and no 
case of ouster having been made out, the 
conclusion of the learned Subordinate Judge 
that defendant No. 1 acquired title, to the 
1/3rd share by adverse possession cannot 
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also be supported. Mr. Mitter too has not 
pressed such a point before us. 

15. In the result, the appeal succeeds in 
part. The decree passed by the Court of 
appeal below stands modified to the extent 
following: The plaintiff’s suit be decreed in 
part in preliminary form. His 1/3rd share 
in plots 4945, 4949 and 4950 is declared 
while it is further declared that the plaintiff 
has 2/3rd share in the other 5 plots, namely 
4885, 4886, 4941, 4766 and 294. Defendant 
No, 1 be declared to have 2/3rd share in the 
3 plots, 4945, 4949 and 4950 and 1/3rd share 
in plots 4885, 4886, 4941 and 294, It be 
further declared that the defendant Nos. 3 
to 10 have the remaining 1/3rd share in 
plot 4766 by virtue of their purchase from 
defendant No. 1. The parties are directed 
to effect partition by metes and bounds in 
their charges as aforesaid in terms of the 
order of the learned Judge in the trial Court. 
The prayer for partition in respect of plots 
4882, 4884 and 4519 stands dismissed. Par- 
ties do bear their costs in this Court. 

16. Let the decree be drawn up expe- 
ditiously and records be sent down forth- 
with. 

CHAKRABORTI, J. :— I agree. 

Appeal partly allowed, - 
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Civil P. C. (5 of 1908), S. 11 and O. 9, 
R. 13 — West Bengal Premises Tenancy Act 
(12 of 1956), Ss. 13 (© and 17 (3) — Ex 
parte decree passed in eviction suit — In 
subsequent suit earlier decree set aside on 
finding of falsity of claim and fraudulent 
suppression of agreement not to proceed 
with suit — Earlier suit does not revive 
Subsequent eviction suit is maintainable. 

When in a subsequent suit the ex parte 
decree passed in earlier suit is set aside the 
question whether the earlier suit revives or 
not depends mainly on the terms of the judg- 
ment and decree passed in the subsequent 
suit setting aside the earlier decree. Where 
the earlier decree is set aside on an effective 
finding that the claim in the earlier suit was 
false or otherwise inadmissible or that the 
earlier suit could not proceed any further 
for some reason or other such as an agree- 
ment not to proceed with the suit, the ear- 


GZ/HZ/D298/82/GNB/LGC-H 


84 Cal. 


lier suit does not revive for the reason that 
the finding on which the decree has been 
set aside being binding on the parties would 
stand in the way of further proceeding with 
the suit. Such a finding however must be 
conclusive, and not tentative otherwise it 
would not be binding. Therefore when the 
ex parte decree passed in the earlier eviction 
suit was set aside in the subsequent suit on 
the finding of falsity of the claim and frau- 
dulent suppression of an agreement between 
the parties that the suit will not be proceed- 
ed with, the earlier suit does not revive so 
as to render the subsequent suit for eviction 
not maintainable, AIR 1931 Pat 204 (2) 


(FB), Rel. on. (Para 11) 
Cases Referred: Chronological Paras 
AIR 1931 Pat 204 (2) (FB) 7 

M. N. Ghose and Ranajit Kumar 


Mukherjee, for Appellant; Anil Kumar Sett, 
for Respondents. 


SEN, J. :— This is an appeal under Cl. 15 
of the Letters Patent by the tenant-defendant 
(hereinafter referred to as defendant) and it 
arises out of a suit for eviction which has 
been concurrently decreed by the three 
Courts below. The only point which has 
been raised before us is with regard to the 
maintainability of the suit. 


2. It is not in dispute that the plaintiffs- 
respondents (hereinafter referred to as plain- 
tiffs) acquired the premises of which the suit 
premises is a part by purchase from one 
Profullamoyee Dasi. The defendant who 
was a tenant in existence in a part of the 
premises so purchased became a tenant on 
attornment under the plaintiffs. The plain- 
tiffs brought Title Suit No. 31 of 1957 for 
eviction of the defendant on the ground of 
default in payment of rent since May, 1954. 
In this suit the plaintiffs claimed the monthly 
rent payable by the defendant to be Rs. 20/-. 
The defendant appeared to contest but his 
defence having been struck off under Sec- 
tion 17 (3) of the West Bengal Premises 
Tenancy Act, the suit was decreed ex parte, 
It was so decreed on Sept. 5, 1957. 

3. As and when the said decree was put 
into execution the defendant filed Title Suit 
No. 259 of 1958 for a declaration that the 
decree obtained in Title Suit No. 31 of 1957 
by the plaintiffs was a fraudulent and collu- 
sive decree and for permanent injunction re- 
straining the plaintiffs from executing the 
said decree for eviction. In making out the 
case of fraud in this suit the defendant 
pleaded that he was never a fenant on a 
monthly rental of Rs. 20/-; he was a tenant 
on a monthly rental of Rs. 12/- and that was 
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_ dant and Profullamoyee, the predecessor-in- 


interest of the plaintiffs; that fact was known 
to the plaintiffs but even then they laid a 
false claim in Title Suit No. 31 of 1957 of 
default treating the monthly rent to be 
Rs. 20/-. According to the defendant, when 
he appeared to contest that suit, in view of 
the falsity of the claim the plaintiffs agreed 
to have the suit dismissed for mon-prosecu- 
tion on acceptance of Rs. 200/- paid to them 
and on a further agreement that after dis- 
missal of that suit the parties would sort out 
the quantum of arrears, if any, exceeding 
the sum of Rs. 200/- so paid amicably be- 
tween them; in terms of that agreement 
though a sum of Rs. 200/- was paid to the 
plaintiffs and though the defendant believing 
the plaintiffs’ assurance that they would not 
proceed with the suit retired from the suit, 
the plaintiffs suppressed the said agreement 
and obtained an order striking out his 
defence on an application filed under Sec- 
tion 17 (3) of the W. B. Premises Tenancy 
Act the notice whereof was not served upon 
the defendant and in that process the plain- 
tiffs fraudulently obtained the ex parte decree 
for eviction in Title Suit No. 31 of 1957. 
This suit of the tenant-defendant being Title 
Suit No. 259 of 1958 was contested by the 
plaintiffs who denied the material allegations 
of fraud or falsity of the claim. 

4. Upon the pleadings the learned Munsif 
who tried the said suit namely Title Suit 
No. 259 of 1958, framed amongst others the 


‘following issue, namely: 


“was the decree in Title Suit No. 31 of 
1957 obtained by fraud and misrepresenta- 
tion as alleged.” 


Proceeding to consider such an issue the 
learned Munsif held that the issue on the 
point of fraud has to be considered from 
two aspects, namely, internal fraud and ex- 
ternal fraud. On the findings of the learned 
Munsif, the case of internal fraud: was based 
on falsity of the claim in the earlier suit 
which being upheld, he recorded a finding 
that the plaintiffs wilfully suppressed the 
truth viz. that the monthly rent was really 
Rs. 12/- and not Rs. 20/- and obtained a 
decree in that suit on a false claim without 
placing all the facts on the table before the 
Court. It was further found that this falsity 
of the claim and the deliberate suppression 
of the true fact are sufficient proof of the 
allegation that internal fraud was practised 
by the plaintiffs in obtaining the disputed 
decree in Title Suit No. 31 of 1957. 

5. The learned Munsif then went on to 
consider the other case of fraud pleaded by 
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the defendant, namely, the external fraud. 
In considering this aspect the learned Munsif 
observed that though the matter rests en- 
tirely on oral evidence and though it might 
have been difficult for him to uphold the 
defendant’s case in this respect solely on the 
evidence led on his behalf yet in view of a 
certain admission made by one of the plain- 
tiffs in his cross-examination contrary to 
their pleading, the case of fraudulent sup- 
Pression of an agreement pending the suit 
could be accepted. He held that on the 
materials on record he can safely hold that 
Title Suit No. 31 of 1957 was compromised 
and on payment of Rs. 200/- by the defen- 
dant the plaintiffs agreed to allow the suit 
to be dismissed for non-prosecution, But 
having arrived at such an agreement the 
plaintiffs suppressed the said fact and instead 
_ thereof obtained the ex parte decree which 
clearly makes out a case of external fraud, 
On such a finding the decree passed in Title 
Suit No. 31 of 1957 was declared to be 
illegal, fraudulent, void and not binding on 
the defendant and the same was set aside. 
It was so set aside on May 25, 1961. There 
isno dispute that a further appeal against 
the said decree by the plaintiffs failed and 
the judgment and decree as passed by the 
learned Munsif was upheld by the appellate 
Court, 


6. It is only in the background of such 
facts that the plaintiffs instituted a fresh suit 
for eviction upon a fresh notice to quit 
which is a combined notice of suit as well 
under S. 13 (6) of the W. B. Premises 
Tenancy Act. The present appeal arises out 
of this suit being Title Suit No. 110 of 1963. 
This suit was filed on March 2, 1963. In 
this suit again the plaintiffs prayed for a 
decree for eviction on the ground of default 
but default since July 1958 and not the 
default as pleaded in the earlier suit. In 
this suit though the defendant denied the 
plaintiffs’ allegation of default no reliable 
evidence having been adduced on his behalf 
to prove payment of rent for the period of 
default pleaded by the plaintiffs and the de- 
fendant not having availed of his protection 
under Sec. 17 of the West Bengal Premises 
Tenancy Act, the suit was decreed on 
Jan. 30, 1965. An appeal against the said 
decree being Title Appeal No. 365 of 1965 
failed when the learned Subordinate Judge 
affirmed the decree for eviction on the 
ground of default by his judgment and 
decree dated Sept. 15, 1965. 


7, The tenant-defendant preferred an 
appeal to this Court and the second appeal 
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came up for hearing before our learned 
brother H. N. Sen, J. The only point which 
was canvassed at the hearing of the second 
appeal was to the effect that the present suit 
for eviction is not maintainable in view of 
the fact that the decree for eviction in the 
earlier suit, namely, Title Suit No. 31 of 
1957 having been set aside that suit revived 
and continued to remain pending and until 
the said suit is disposed of, the subsequent 
suit is not maintainable. This was the only 
point canvassed in the second appeal, the 
other points including the ground of default 


were concluded by the concurrent findings 
of the two Courts below. The point so 
raised in the second appeal was overruled 


by our learned brother relying upon a Full 
Bench decision of the Patna High Court in 
the case of Nirsan Singh v. Kishuni Singh, 
AIR 1931 Pat 204 (2). This decision of our 
learned brother is now being challenged be- 
fore us in this Letters Patent Appeal, 


8. Mr. Ghosh appearing in support of 
this appeal, has seriously contended that our 
learned brother had failed to appreciate 
correctly the principles enunciated by the 
Full Bench in the case relied upon by him 
so that in the result there has been a mis- 
application of the principle enunciated there- 
in to the facts of the present case. Accord- 
ing to Mr. Ghosh, in a suit for setting aside 
a decree on the ground of fraud if no spe- 
cific issue is raised on the question of falsity 
of the claim in the earlier suit and if such 
an issue had not been finally decided, then 
any finding recorded with regard thereto 
would not conclude the issue so that the 
claim in that suit still survives for the pur- 
pose of adjudication. According to Mr. 
Ghosh, such is the principle enunciated by 
the Full Bench in the decision relied on by 
our learned brother. But in the present 
case, according to Mr. Ghosh, in the suit 
brought by the defendant for setting aside 
the decree passed in Title Suit No. 31 of 
1957 no specific issue regarding. the falsity 
of the claim in the original suit having been 
taised and decided it cannot be held that the 
earlier suit does not survive and does not re- 
quire further adjudication. 


9. On a careful consideration of the point 
thus raised by Mr. Ghosh we are unable to 
accept the same. What was held by the Full 
Bench of the Patna High Court was that 
where a decree is set aside primarily upon a 
finding of fraudulent suppression of sum- 
mons and the falsity of the claim is gone inte 
incidentally only to support the finding on 
the point of fraudulent suppression of sum- 
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mons, the merit of the claim in the original 
suit does not become concluded between the 
parties so that if the decree is set aside on 
such a finding of fraudulent suppression of 
summons the original suit revives. The Full 
Bench, however, made it clear that if, on the 
other hand, the decree is challenged on the 
ground of fraud based on fraudulent nature 
of the claim or falsity thereof and the Court 
upholds such a claim in setting aside the de- 
cree nothing remains of the former suit so 
that it does not revive for any fresh adjudica- 
tion. No doubt, the learned Judges had ob- 
served that there should be a clear finding on 
the question of falsity of the claim upon an 
issue raised in that regard and Mr. Ghosh 
has laid much importance on this observa- 
tion in contending that when in the present 
case no specific issue was raised in the suit 
for setting aside the decree on the point of 
falsity of the claim in the original suit, such 
an issue cannot be held to be concluded. 


10. We are, however, unable to accept 
such a contention. In the present case as 
we have pointed out the issue that was fram- 
ed was in wide terms, namely, whether the 
decree in Title Suit No. 31 of 1957 was ob- 
tained by fraud and misrepresentation or not. 
The judgment makes it clear that the issue 
thus framed was intended and understood to 
cover an issue as to falsity of the claim in 
the original suit. Moreover it is quite evi- 
dent that the parties knew that the decree 
was being challenged on twofold frauds, 
namely, internal fraud based on falsity of the 
claim and external fraud based on suppres- 
sion of an agreement between the parties 
that the suit will not be proceeded with. 
Therefore, it is not correct to suggest as has 
been suggested by Mr. Ghosh thatin the later 
suit for setting aside the decree there was no 
specific issue raised regarding the falsity of the 
claim in the original suit and in any event 
when parties stood the trial on such an issue, 
non-framing specifically such an issue is of 
no moment in our view. So far as the find- 
ings are concerned, they are very much 
specific as we have indicated hereinbefore and 
the decree setting aside the earlier decree 
passed in Title Suit No. 31 of 1957 is ex- 
pressly based on both the frauds pleaded, 
namely, falsity of the claim and fraudulent 
suppression of the agreement that the suit 
will not be proceeded with. Such being posi- 
tion, we are unable to hold as contended fop 
by Mr. Ghosh that the finding on the falsity 
of the claim is merely incidental. As a 
matter of fact, there is no scope for holding 
as such because it is nobody’s case that the 
plaintiffs in the earlier suit made any attempt 
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to suppress the summons of the suit and obs 
tained a decree. 


11. That apart there is one more un- 
surmountable difficulty for Mr. Ghosh to 
support the objection raised by him. In our 
view when in a subsequent suit, the decree 
passed in an earlier suit is set aside, the ques- 
tion whether the earlier suit revives or not 
depends mainly on the terms of the judg- 
ment and decree setting aside the earlier de- 
cree passed in the subsequent suit, Where it 
is so set aside on an effective finding that 
the claim in the earlier suit is either false of 
otherwise inadmissible or that the earlier suit 
itself cannot proceed any further for some 
reason or other as in the present case viz., 
that the parties having arrived at a settlement 
the suit is not to be proceeded with, the eare 
lier suit does not revive. It cannot revive fov 
the simple reason that the finding on which 
the decree has been set aside being binding 
between the parties would stand in the way 
of further proceeding with the suit. It goes 
without saying, however, that such a finding 
must be conclusive and not tentative as 
pointed out by the Patna’ Full Bench since 
otherwise it would not be binding. We have 
pointed out that in the defendant’s suit for 
setting aside the decree one of the grounds of 
fraud alleged was suppression of a fact that 
there was an agreement between the defen- 
dant and the plaintiffs to the effect that on 
payment of Rs. 200/- by the defendant to the 
plaintiffs, they would not proceed with Title 
Suit No. 31 of 1957. If this agreement is be- 
lieved as has been believed by the learned 
Judges in the suit for setting aside the de 
cree then the earlier suit does not survive. 
Therefore, when the learned Munsif in setting 
aside the decree passed in Title Suit No. 31 
of 1957 recorded a finding that the parties 
to that suit had arrived at a settlement that 
on payment of Rs. 200/- by the defendant 
to the plaintiffs the latter would have the suit 
dismissed for non-prosecution, the original 
suit does not revive. It cannot revive be- 
cause on a concluded finding between the 
parties, that suit had ended in a compromise. 
Such being the position, even if we accept 
the contention of Mr. Ghosh that the find- 
ing of the Court on the point of falsity of 
the claim was merely incidental and was not 
concluded by the decree passed in Title Suit 
No. 259 of 1958, the other finding brings to 
an end Title Suit No. 31 of 1957 in view of 
the agreement between the parties found by 
the learned Munsif. For reasons aforesaid, 
we are unable to uphold the contention of 
Mr. Ghosh that the effect of the decree pass- 
ed in Title Suit No. 259 of 1958 would be to 
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revive Title Suit No. 31 of 1957 and such 
revival would render the suit out of which 
the present appeal arises not maintainable. 

12. In this view it is not necessary for us 
to consider another aspect, namely, the suif 
out of which the present appeal arises is a 
suit based upon a fresh notice to quit and on 
the ground of default for a period not cover- 
ed by the earlier suit so that the fresh notice 
results in waiver of the earlier notice on 
which the earlier suit was based and further 
results in revival of the contractual tenancy 
between the parties which necessarily renders 
the earlier suit infructuous. We express no 
final opinion on this aspect because on the 
merits we find no substance in the conten- 
tion put forward by Mr. Ghosh in support 
of this appeal. 

13. In the result, this appeal fails and is 
dismissed, 


14. There will be no order as to costs, 


SANYAL, J.:— I agree. 
Appeal dismissed. 
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Indian Oil Corporation, Appellant v. 
Himangshu Kumar Ghosh, Respondent. 

A. F. A. D. No. 574 of 1981, Dj- 17-8- 
1982. 

(A) West Bengal Premises Tenancy Act 
(2 of 1956), Section 13 (D (®© — Suit for 
eviction under — Who can institute — Suit 
by executor of property — Maintainability 
of. 

The owner of the suit premises in the in- 
stant case died leaving a will whereunder the 
premises were bequeathed to her son S subject 
to a right of residence for life in favour of 
his father who was appointed as the executor 
of the will. The latter obtained probate and 
instituted the present suit for eviction of 
the tenant of the premises. The capacity of the 
plaintiff to file the suit was questioned by 
the defendant. 

Held that once the probate has been ob- 
tained and until the administration is com. 
plete the plaintiff as the executor is vested 
with the estate which ‘includes the suit pre- 
mises and, assuch, heis the landlord. He had 
instituted the suit as such based on his own 
requirement and on the requirement of his 
son S. Under the bequest, the suit premises 
had been given to S subject to a right of re- 
sidence in favour of the plaintiff. Therefore, 
both the plaintiff and S were the legatees 
pitt rs SR Rr gt ee Na te a en 


IZ/1Z/D970/82/WNG 


a 
Indian Oil Corporation v. H. K. Ghosh 


Cal. 87 


under the will to whom the suit premises had 
been allotted. The plaintiff with his limited 
right of residence during his lifetime was 
entitled to have a decree for eviction based 
on his own requirement. That apart, under 
the bequest the suit property went to S sub- 
ject of course to the right of residence of 
the plaintiff. The position of S was that of 
a beneficiary and so long the executor did 
not administer the estate fully and make over 
possession to S the executor stood in the posi- 
tion akin to that of a trustee holding the 
property for the benefit of the beneficiary 
Therefore even if the plaintiff's own require- 
ment be not taken into account he can sus- 
tain the suit on the requirement of the bene- 
ficiary for whose benefit he is holding tha 
property. The plaintiff was hence entitled to 
claim a decree for eviction in terms of Sec: 
tion 13 (1) (fÐ. (Para 8) 


(B) West Bengal Premises ‘Tenatcy Aci 
(12 of 1956), Section 13 (3-A) — Word 
“transfer” — Meaning of — It means trans- 
fer inter vivos only. (Words aud Phrases — 
“Transfer”). 

The term “transfer” in sub-section (3-A) 
was not intended to mean and does not mean 
transfer in its wider connotation. It means 
a transfer inter vivos. The term does not 
mean and include testamentary succession 
under a will. Case law referred. (1981) 85 
Cal WN 635 and (1974) 78 Cal WN 377, Rel. 


on. (Para 11) 
Cases Referred: Chronological Paras 
(1981) 85 Cal WN 635 : (1981) 2 Ren CJ 
539 11 
AIR 1980 Bam 69 10 
(1975) 79 Cal WN 632 : (1976) 1 Cal LJ 13 
10 

(1975) 79 Cal WN 638 12 
(1974) 78 Cal WN 377 g 11 


Amiya Narayan Mukherjee, for Appellant; 
T. K. Basu; Susanta Chatterjee, Alak Kr. 
Banerjee and Jayanta Kr, Dasgupta, for Re-. 
spondent, 

ANIL K. SEN, J.:—- This appeal from an 
appellate decree is at the instance of the de- 
fendant in a suit for eviction which had been 
decreed concurrently by the two Courts 
below. One Sm. Tripti Ghose, wife of the 
present plaintiff -was the owner of premises 
No. 13, South End Park, which is a four- 
Storeyed building. The first floor and the 
garage at the ground floor of the said pre- 
mises more fully described in the plaint sche- 
dule was let out by the said Sm. Ghose te 
the defendant-appellant, Indian Oil Corpora- 
tion at a monthly rental of Rs. 500/- pay- 
able according to English calendar. The said 
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“Sm. Ghose died on January 7, 1976, leaving 
behind a will executed by her on November 
11, 1975. The plaintiff as the executor ap- 
pointed by the testatrix obtained probate of 
the will. By the will the testatrix bequeathed 
the 2nd floor of the premises as aforesaid to 
her eldest son Hirak, 3rd floor to her second 
son Himadri and first and ground floors to 
her youngest son Sanjoy subject to a right of 
residence for his life to the plaintiff. 


2. The plaintiff after obtaining probate 
determined the tenancy in favour of the de- 
fendant by a notice to quit served on July 10, 
1976, and further gave them the necessary 
notice of a suit under Section 13 (6) of the 
West Bengal Premises Tenancy Act (herein- 
after referred to as the said Act). The plain- 
tiff then instituted Title Suit No. 179 of 1976 
in the 3rd Court of the learned subordinate 
Judge, Alipore, praying for eviction of the 
defendant from the suit premises on the 
ground of reasonable requirement for the 
use of occupation of himself and bis 
youngest son Sanjoy. According to the plain- 
tiff after grant of probate of the will he and 
his youngest son Sanjoy had been living in 
the 2nd and 3rd floors of the premises as 
aforesaid as the licensees of his other two 
sons, the legatees and they are demanding 
possession of the respective fioors allotted to 
them. The plaintiff further pleaded that 
neither he nor his youngest son Sanjoy had 
any other alternative suitable accommodation 
available to them. 


3. The defendant-appellant contested the 
suit by filing a written statement. An objec- 
tion was raised as to the maintainability of 
the suit. The defendant denying all know- 
ledge about the will or the allotment made 
thereunder pleaded that the same was not at 
all bona fide and was intended entirely to 
prepare grounds for eviction of the defen- 
dant who had refused earlier the landlord’s 
prayer for enhancement of the rent. They 
denied the reasonable requirement pleaded 
by the plaintiff and further pleaded that in 
any event the ground floor would have been 
more suitable for the use and occupation of 
the plaintiff and his son Sanjoy. 

4, On the evidence led by the parties the 
learned subordinate Judge decreed the suit. 
In doing so, the learned subordinate Judge 
overruled the defence plea that the plaintiff 
had no right to institute the suit under Sec- 
tion 13 (1) (ff) of the said Act. The learned 
subordinate Judge held that the plaintiff 
being the executor the property vested in him 
under Section 211 of the Succession Act and 
he being also a legatee along with his 
youngest son Sanjoy was entitled to institute 
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the suit based on the requirement of both of 
them. The learned subordinate Judge further 
found that though the other two sons of the 
plaintiff were not at Calcutta at the relevant 
time yet the second and third floors having 
been allotted in their favour possession by 
the plaintiff and his youngest son Sanjoy of 
those floors was precarious — their position 
being no better than that of licensees. It 
was further found that the plaintiff and his 
youngest son had no other alternative ac- 
commodation of their own and their existing 
accommodation as licensees not being a suit: 
able alternative accommodation, ‘the plaintiff 
is entitled to a decree for eviction. 

5. The defendant preferred an appeal, 
being Title Appeal No. 512 of 1980 which 
was heard and disposed of by the learned 
Additional District Judge, 7th Court, Alipore. 
The learned Additional District Judge affirm- 
ed the findings of the learned subordinate 
Judge in confirming the decree for eviction. 
An additional objection based on a point of 
law was raised on behalf of the defendant 
before the learned Additional District Judge. 
It was contended that the suit, having been 
instituted within 3 years from the date of ac- 
quisition of the property under the will, is 
hit by the provisions of sub-section (3-A) of 
Section 13 of the said Act. This objection 
was overruled by the learned Additional Dis- 
trict Judge on the view that bequest under a 
will is not a transfer within the meaning of 
Section 13 (3-A) of the said Act, Feeling 
aggrieved, the defendant has now preferred 
the present second appeal. 

6. The learned advocate appearing in 
support of this second appeal has raised two 
points. Firstly, it has been contended by him 
that the plaintiff not being the owner of the 
suit premises is not entitled to obtain a de- 
cree for eviction on the ground of reason- 
able requirement in terms of Sec. 13 (1) (ff) 
of the said Act. Secondly, it has been 
contended by him that the term ‘transfer’ is 
wide enough to mean and include a transfer 
by way of testamentary succession so that 
the learned Additional District Judge went 
wrong in his interpretafion of sub-sec. (3-A) 
of Section 13 of the said Act, when he held 
that a transfer under a testamentary succes- 
sion does not come within the mischief of 
the said provision. 


7. Both the points thus raised on behalf 
of the appellant have been seriously contest- 
ed by the learned advocate for the plaintiff- 
respondent. He has supported the view 
taken by the two Courts below that the plain- 
tiff as the executor under the will of the 
testatrix is entitled to claim a decree for 
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eviction based on the requirement of him- 
self and the other legatee Sanjoy, his 
youngest son. So far as the second point 
raised on behalf of the appellant is con- 
cerned, it has been contended by the learned 
advocate for the respondent that the term 
‘transfer’ in sub-section (3-A) of Section 13 
of the said Act, must in the context be held 
to mean transfer inter vivos and not transfer 
by way of testamentary succession, 


8 So far as the first point raised on be- 
half of the appellant is concerned, under the 
amended provision of Section 13 (1) (ff) of 


the said Act, one is entitled to get a decree ` 


for eviction if he can make out a ground 
that the premises are reasonably required by 
him as the landlord either for his own oc- 
cupation if he is the owner or for the oc- 
cupation of any person for whose benefit the 
premises are held. Hence, the pertinent ques- 
tion for us to decide is as to whether either 
or both the conditions as aforesaid can be 
said to have been fulfilled by the plaintiff in 
the present case. In our view, it cannot be 
disputed that once the probate has been ob- 
tained and until the administration is com- 
plete the plaintiff as the executor is vested 
with the estate which includes the suit pre- 
mises and, as such, he is the landlord. He 
has instituted the suit as such based on his 
own requirement and on the requirement of 
his youngest son Sanjoy. Under the bequest, 
the suit premises have been given to Sanjoy 
subject to a right of residence in favour of 
the plaintiff. Therefore, both the plaintiff 
and his youngest son Sanjoy are the legatees 
under the will to whom the suit premises had 
been allotted. It had been rightly pointed 
out by the learned subordinate Judge that 
the plaintiff with his limited right of re- 
sidence during his lifetime is entitled to have 
a decree for eviction based on his own re- 
quirement. That apart under the bequest the 
suit property goes to Sanjoy absolutely sub- 
ject of course to the right of residence of 
the plaintiff. The position of Sanjoy is that 
of a beneficiary and so long the executor does 
not administer the estate fully and make over 
possession to him the executor stands in the 
position akin to that of a trustee holding the 
property for the benefit of the beneficiary. 
Therefore, we find no reason why even if 
the plaintiff's own requirement be not taken 
into account he cannot sustain the suit on 
the requirement of the beneficiary for whose 
benefit he is holding the property. In that 
view, we are unable to uphold the first point 
taised in support of the appeal to the effect 
that in the present case the plaintiff was not 
entitled to claim a decree for eviction in 
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terms of provision of Section 13 (1) ( of 
the said Act. 


9. We now proceed to consider the next 
point raised in support of this appeal based 
on the bar incorporated by sub-section (3-A) 
of Section 13 of the said Act, which was 
introduced by the West Bengal Amending 
Act XXXIV of 1969. Excluding the proviso 
this sub-section provides : 

“(3-A). Where a landlord has acquired his 
interest in the premises by transfer, no suit 
for the recovery of possession of the pre- 
mises on any of the grounds mentioned in 
Clause (f) or Clause (ff) of sub-section (1) 
shall be instituted by the landlord before the 
expiry of a period of 3 years from the date 
of his acquisition of such interest.” 


10. It is not in dispute that the original 
landlord Sm. Ghose died on Jan. 7, 1976. 
Probate of the will (Ext. 1) was obtained on 
June 2, 1976, and the present suit for evic- 
tion was filed on Nov. 3, 1976. The appel- 
lant contends that since the plaintiff acquir- 
ed his interest in the property by the will he 
must be treated as a transferee landlord and 
since the suit was filed well within 3 years 
from the date of his acquisition of such inter- 
est by the transfer, institution of such a suit 
is barred by the aforesaid provision. The 
answer to this point is dependent upon find- 
ing out the true import of the terms “has ac- 
quired his interest in the premises by trans- 
fer. Can it be said that the plaintiff in the 
present case has acquired his interest by 
transfer within the meaning of the aforesaid 
provision? Undoubtedly, whatever interest 
he has acquired he has done so by the testa- 
mentary succession under the will and the im- 
portant point which arises for our considera- 
tion is as to whether such testamentary suc- 
cession constitutes transfer contemplated by 
the aforesaid provision. Our attention has 
been drawn to an earlier Bench decision of 
this Court in the case of S. Banerjee v. Usha 
Prova Sarkar, (4975) 79 Cal WN 632 where 
it was held that a bequest by a will is trans- 
fer within the meaning of Section 13 (1) (a) 
of the said Act. It should be remembered 
that Section 13 (1) (a) of the said Act pro- 
vides that where a tenant without any pre- 
vious consent in writing of the landlord 
transfers, assigns or sublets in whole or in 
part of the premises held by him he renders 
himself liable to eviction. Reliance is also 
placed on a Bench decision of the Bombay 
High Court in the case of Anant Trimbak v. 
Vasant Pratap, AIR 1980 Bom 69. There, 
it was held that a transfer by way of a 
bequest under a will comes within the pro- 
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hibition of Section 15 (1) of Bombay Rents, 
Hotel and Lodging House Rates Control Act, 
1947, which provided in material part: “It 
shall not be lawful after the coming into 
operation of this Act for any tenant to sub- 
let the whole or any part of the premises let 
to him or to assign or transfer in any other 
manner his interest therein.” 


li. The term ‘transfer’ in its widest con- 
notation would undoubtedly mean and include 
both transfer inter vivos and testamentary 
succession under a will which is a transfer 
by operation of law. Transfer of property 
dealt with under the provisions of T. P. Act 
does not mean and include testamentary suc- 
cession under a Will. One must remember 
that when the legislature incorporated sub- 
section (3-A) of S. 13 of the said Act, the 
legislature knew that for the purpose of T. P. 
Act, the term ‘transfer’ had a limited connota- 
tion of transfer inter vivos. Though the 
legislature has used the term ‘transfer’ both 
in Section 13 (1) (a) and Section 13 (3-A), 
one must look into the scheme and object 
to determine what the legislature really in- 
tended by the term ‘transfer’. In S. 13 (1) (a) 
read in the light of Section 14 of the said 
Act, the legislature clearly intended to in- 
corporate a prohibition of transfer in any 
form of the tenancy by the tenant. While 
in Section 13 (1) (a), the words used are 
“transfers, assigns or sublets in whole or in 
part”, in Section 14 of the words used are 
“transfers or assigns his right in the tenancy 
or in any part thereof”. Similar is the posi- 
tion with Section 15 (1) of the Bombay Act 
dealt with in the Bombay decision. In view 
of such terms, the Court of the Bombay 
High Court may have rightly decided that 
the prohibition under those -provisions was 
Wide enough to include transfer in any form 
including a transfer by way of testamentary 
succession under a will. But we are unable 
to hold that such was the intention of the 
legislature when it incorporated the prohibi- 
tion or the bar under sub-section (3-A) of 
Section 13 of the said Act. This provision 
was not drafted in so wide a term as in the 
case of Section 13 (1) (a) or Section 14 of 
the said Act. Moreover, it would be neces- 
sary for us to look into the object and rea- 
sons for incorporation of such a sub-section 
in the Act which would clearly indicate the 
intention of the legislature. In the State- 
ment of Objects and Reasons of the Bill lead- 
ing to the Amending Act of 1969, it is stated 
that such amendment has been considered 
necessary for providing more relief to the 
tenants against eviction. In the legislative 
speech introducing the Bill the Minister 
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stated that the problems of the tenants are 
many; there are landlords of different kinds; 
there is one class original owners, who are 
the old inhabitants of the City; these owner 
landlords are not affluent, they solely depend 
upon the rents received from the tenants. It 
has been ascertained from experience that 
two of the grounds of eviction, namely, te- 
quirement of the premises for own use of 
the landlords and for the purpose of build- 
ing and rebuilding have been misused by the 
landlords. In the City of Calcutta and othep 
towns there are millions of tenants who are 
left at the mercy of the landlords. In this 
background and further taking into cons 
sideration similar provisions in other States, 
it has been decided that some restrictions 
ought to have been imposed upon the trans- 
feree landlords prohibiting them from bring- 
ing ejectment suits against tenants within 3 
years from their purchase. It is apparent» 
from the objects intended to be achieved by 
introduction of the material sub-section (3-A) 
that the Jegislature intended to protect 
tenants against misuse of two of the grounds 
of eviction, namely, requirement of the pre- 
mises for own use of the landlords and for 
the purpose of building and rebuilding by 
taking recourse to transfer inter vivos. It 
would be pertinent to note, as we have in- 
dicated hereinbefore, that the term used in 
sub-section (3-A) is merely transfer. We, 
therefore, feel inclined to agree. with the 
learned Additional District Judge that the 
term ‘transfer’ in sub-section (3-A) ‘was not 
a ae SPAA and does not mean trans- 
i ; 
transfer inter vivos between on eaters nna 
n existing land- 
lord and a transferee landlord who obtains 


. the transfer to use: his requirement which is 


not in existence so far as the existing land- 
lord is concerned for obtaining a decree of 
eviction within the sanction of Section 13 (1) 
of the said Act. A learned single Judge of 
this Court in the case of Gorachand Dey v, 
Chayya Bagchi, (1974) 78 Cal WN 377 took 
the view that partition is not a transfer with- 
in the meaning of sub-section (3-A) of the 
said Act. The view we take is well support- 
ed by an earlier decision of this Court vide 
(1981) 85 Cal WN 635. We are, therefore 
of the opinion that the term ‘transfer’ in 
sub-section (3-A) does not mean and include 
testamentary succession under a will as in the 
present case so that the suit as instituted 
cannot be said to be barred on the date of 
its institution under the provision. of sub-sec- 
tion (3-A) of Section 13 of the said Act. The 
second point raised on behalf of the appel- 
lant, therefore, fails and is overruled. 
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12. The two Courts have concurrently 
found that both the plaintiff and his youngest 
son Sanjoy reasonably require the suit pre- 
mises for their own use and occupation. 
Their requirement is due to the fact that the 
probate of the will left by the testatrix having 
been obtained they cease to have any 
right to occupy the second and third 
floors where they are now residing. Their 
present occupation, therefore, is precarious 
and this Court had rightly pointed out 
in the case of Tara Sundari v. Dukha 
Haran, (1975) 79 Cal WN 638 that such oc- 
cupation by sufferance cannot be said to be 
reasonably suitable accommodation for the 
plaintiff or the beneficiary, his son Sanjoy. 
The plaintiff made a clear case in the plaint 
that he has no alternative accommodation 
in the City except the first floor and the 
ground floor both of which are tenanted. 
This aspect was not specifically controverted 
in the written statement and on the evidence 
on record the two Courts below have con- 
currently found that the plaintiff or his son 
Sanjoy has no other suitable accommodation 
of their own. Such finding is not being as- 
sailed before us in this second appeal, the 
same being findings of fact. We, therefore, 
affirm the concurrent decree, for eviction 
passed by the two Courts below and dismiss 
this appeal. Taking into consideration the 
facts and circumstances we, however, feel 
inclined to grant sufficient time to the de- 
fendant Corporation to vacate the suit pre- 
mises we, therefore, direct that the defendant 
Corporation going on depositing month by 
month a sum of Rs. 500/- towards mesne 
profits with the trial Court within the 15th 
of the month succeeding or paying the same 
amount on that account to the: plaintiff in 
the same manner, this decree for eviction 
shall not be executable for a period of one 
year calculated on and from Sept. 1, 1982. 
In the event of any default in payment of 
mesne profits as directed, the decree shell 
forthwith become executable. There will be 
no order for costs in this appeal. 


S. N. SANYAL, J.:— I agree, 
Appeal dismissed. 
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Road Machines (India) Pvt. Ltd., Plaintiff 
v. The Projects and Equipment Corporation 
of India Ltd. and another, Defendants, 


Suit No. 947 of 1981, D/- 21-1-1982. 
GZ/JZ/C820/HR/RSK 
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(A) Contract Act (9 of 1872), Section 126 
— Bank Guarantee — Invocation of — Can 
be invoked in a commercial manner without 
setting out entire case of the beneficiary 
under the guarantee — Invocation would be 
sufficient and proper if Bank concerned 
understands that the guarantee is being in- 
yoked by the beneficiary in terms of the 
guarantee. AIR 1980 Delhi 174, Dissented 
from. 

It is not necessary that a bank guarantee 
should be invoked in an exact and punctili- 
ous manner setting out the entire case of the 
beneficiary under the guarantee in the same 
way as setting out a cause of action in a 
plaint. A bank guarantee is a commercial 
document and is neither a statutory notice 
nor a pleading in a legal proceedings. A 
bank guarantee may be invoked in a com- 
mercial manner. The invocation would be 
sufficient and proper if the Bank concerned 
understands that the guarantee is being in- 
voked by the beneficiary in terms of the 
guarantee. AIR 1980 Delhi 174, Dissented 
from. (Para 15) 

(B) Contract Act (9 of 1872), Section 126 
— Bank guarantee — Invocation of — When 
can be restrained by injunction — On facts, 
held, the vendor was not entitled to an in- 
junction restraining the vendee, the benefi- 
ciary under the bank guarantee, from in- 
voking the guarantee. (Specific Relief Act 
(1963), Sections 38 and 41 (i). 

The bank guarantee in the instant case 
provided that the same could be invoked if 
the vendor failed to perform the obligations 
under the parent contract. The said Guaran- 
tee was unconditional and irrevocable and 
recorded that the decision of the beneficiary 
as to the liability of the Bank under the 
Guarantee would be final and binding on the 
Bank and a certificate issued by the benefi- 
ciary would be similarly conclusive and bind- 
ing. It was further provided that the Guaran- 
tee in its terms would not be affected by 
any change, modification or alteration in 
the parent contract without reference to the 
Bank. Now, the vendor had failed to per- 
form the whole of the contract and ship the 
goods within the stipulated time. The Force 
Majeure clause was not raised by the vendor 
with the vendee at any material time. Con- 
sequently the vendee who was the beneficiary 
under the bank guarantee invoked the said 
guarantee. However, in the letter invoking 
the guarantee it was not specifically stated 
that the vendor had failed to fulfil its obliga- 
tions under the contract,- All that was stated 
was that the vendor had defaulted in “satis. 
factory execution of the contract”. 
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Held, to restrain the invocation of the 
guarantee merely on the ground of failure of 
the beneficiary to specifically state that the 
vendor had failed to fulfil its obligations 
under the contract would not benefit the 
vendor ultimately, as it would be open to the 
beneficiary-vendee to issue a letter forthwith 
in the required language of invocation. The 
said guarantee was otherwise irrevocable and 
unconditional and the vendor had not estab- 
lished any exceptional circumstance which 
would entitle him to an injunction restrain- 
ing invocation of the guarantee. (1979) 83 
Cal WN 802, (1979) 83 Cal WN 807 and AIR 
1981 SC 1426, Ref.; 1980 (1) Cal HC Notes 
132 and (1970) 74 Cal WN 991, Ref. and 


Disting. (Paras 20, 21) 
Cases Referred: Chronological Paras 
AIR 1981 SC 1426 14 
1980 (1) Cal HC Notes 132 14 
AIR 1980 Del 174 14, 15 
(1979} 83 Cal WN 802 14 
(1979) 83 Cal WN 807 : 1981 (1) Cal LJ 356 

14 
(1970) 74 Cal WN 991 14 


ORDER :— The plaintiff, Road Machines 
(India) Private Ltd., in this application made 
in the above suit, is seeking to prevent in- 
vocation of a Bank Guarantee dated the 9th 
Oct., 1980 which was issued in favour of the 
Projects and Equipment Corporation of India 
Ltd., the defendant No. 1 by the United 
Bank of India, the defendant No. 2 whereby 
the defendant No. 2 guaranteed irrevocably 
and unconditionally that the plaintiff would 
perform their obligations in respect of timely 
delivery of goods, quality of goods delivered 
and other conditions as contained in a Con- 
tract dated 8th Aug., 1980 entered into by 
and between the plaintiff and the defendant 
No. 1 and in default .of the plaintiff to 
honour the said obligations to pay to the ex- 
tent of Rs. 1,52,760/- to the defendant No. 1. 
The Letter of Guarantee further provided 
that : 

{a) the decision of the defendant No. 1 
as to the liability of the defendant No. 2 
under the said guarantee and the amount 
payable thereunder would be final and bind- 
ing on the defendant No. 2 and that a certi- 
ficate issued by the defendant No. 1 in this 
regard would be conclusive and binding on 
the defendant No. 2. 

(b) the said guarantee would not be affect- 
ed by any indulgence shown by the defen- 
dant No. 1 to the plaintiff without reference 
to the defendant No. 2 and/or by any change, 
amendment, modification or alteration that 
may be effected in the contract concerned 
without reference to the defendant No. 2. 


Road Machines (India) P. Ltd. v. P. & E. Corpn. of India Ltd, 
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2. Under the said contract dated the 
8th Aug., 1980 the plaintiff was required to 
supply 107 road dumpers to the defendant 
No. 1 on stipulated terms and conditions. 
It was a term of the contract that deliveries 
under the contract would be F. O. B. Bom- 
bay or Calcutta Port subject to a “Force 
Majeure” clause. 


3. The clauses in the contracts relating 
to “Force Majeure” are as follows: 


“(a) If at any time during the continuance 
of this contract either party is unable to 
perform, in whole or in part, any obligation 
under this contract because of Force 
Majeure, then the date of fulfilment of such 
obligation shall be postponed during such 
time as the circumstances of Force Majeure 
are operative, f 


{b} Force Majeure means all events out- 
side the control of the parties hereto which ` 
cannot be foreseen or if foreseeable, are un- 
avoidable and which occur after the date of 
signature of this contract and which prevent 
or hinder the performance of obligations op 
any of them under it and without being 
limited thereto. It includes, war, hostility, 
military operations of any character, acts of 
public enemy, civil commotion, sabotage, 
lock-outs, fire, floods, explosions, epidemics, 
quarantine restrictipn, acts of God, non- 
availability of vessels and acts of Govern- 
ment (including but not restricted to prohibi- 
tion of exports or imports). Any waiver/ 
extension of time in respect of a delivery 
of any instalment or part of the goods shall 
not be deemed to be a waiverjextension of 
time in respect of the remaining deliveries. 


(c) Any party which is unable to fulfil its 
obligations under the contract shall inform 
the other about the matter by a written or 
cabled notice within 30 days after cause or 
causes have commenced to occur, A certi- 
ficate issued by a Chamber of Commerce in 
the country of the seller or buyer, as the 
case may be, shall be sufficient proof of the 
existence of the above circumstances and of 
their duration. 

(d) Where the circumstances of Force 
Majeure continue for a period of 12 months, 
either party shall have the right then or at 
any time thereafter, to cancel the contract 
by a simple misa en demcure served on the 
other party without having recourse to any 
judicial action, as to any part then left un- 
performed. Such cancellation shall have 
effect without prejudice to either party’s 
rights to recover any money paid in respect 
of that portion of the contract so cancelled 
but without interest, costs or compensation. 
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(€) Subject to the said right of cancella- 
jon, the operation of Force Majeure shall 
sntitle both parties such extended times of 
performance as may be agreed mutually be- 
tween the Buyer and the Seller. 

4. In this suit filed sometime in Dec., 1981 
the following reliefs have been claimed: 

(a) A declaration that the said Bank 
Guarantee dated 9th Oct., 1980 and a demand 
dated 21st Nov., 1981 are and/or have be- 
come illegal, null and void, inoperative, un- 
forceable and of no effect and not binding 
either on the plaintiff or the defendant No. 2. 

(b) delivery up of the said Bank Guarantee 
and the said demand for cancellation. 

(c) a permanent injunction restraining the 
defendant No. 1 from acting or purporting 
to act in pursuance of or in accordance with 
the said Bank Guarantee or the said demand 
or receiving or purporting to receive any 
payment in pursuance thereof or either of 
them in any way. 

(d) a permanent injunction restraining the 
defendant No. 2 from making or purporting 
to make any payment or acting or purport- 
ing to act in pursuance of or in accordance 
with the said Bank Guarantee or the said 
demand in any way. 

(e) a declaration that the plaintiff was and 
fs discharged from any further performance 
of the said contract, 

(f) a decree for Rs. 50,000/-. 

5. In the present application’made on a 
notice dated the 14th Dec., 1981 inter alia 
the following orders have been prayed for: 

(a) An injunction restraining the defendant 
No. 1 either by itself or its servants or 
agents or otherwise howsoever from acting 
or purporting to act in pursuance of or in 
accordance with the said Guarantee and/or 
the demand dated 21st Nov., 1980 or receiv- 
ing or purporting to receive any payment 
in pursuance thereof or either of them in 
any way. 

(b) An injunction restraining the defen- 
dant No. 2 from making or purporting to 
make any payment or acting or purporting 
to act in pursuance of or in accordance 
with the said Bank Guarantee or the said 
demand in any way. 

6. The case of the plaintiff in its applica- 
tion is, inter alia, that the said Guarantee 
has been invoked on the allegation of default 
of the plaintiff in satisfactory execution of 
the said contract but that on the date of the 
invocation no contract existed between the 
parties and/or a new contract had been sub- 
stituted. 

7. There is no allegation that there was 
any failure on the part of the defendant 
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No. 1 to perform any specified obligation 
under the said contract on which alone the 
said Guarantee could be invoked. 

8. A condition precedent to the invoca- 
tion of the said Guarantee was a decision 
of the defendant No. 1 as to the liability of 
the defendant No. 2 which had not been 
taken by the defendant No. 1. 

9. It was not established by the defen- 
dant No. 1 that the plaintiff had failed to 
perform all or any of the obligations under 
the contract. The plaintiff in any event did 
not fail to perform its obligations or any of 
them under the contract. 


10. The defendant No. 2 has not appear- 
ed in these proceedings. At the instance of 
the defendant No. 1 this application has been 
heard without any affidavit being filed on . 
its behalf. The defendant No. 1 was how- 
ever given leave to rely on documents, copies 
whereof have been filed. It is recorded that 
the defendant No. 1 does not admit the 
allegations in the petition. 

11. It appears from the documents pro- 
duced by the defendant No. 1 that the con- 
ditions of the contract were varied and/or 
altered from time to time. The original 
quantity of 107 road dumpers was reduced 
to 96 and the time to deliver the same was 
extended up-till 31st Dec., 1981. The plaintiff 
it appears has up-till now supplied only 32 
dumpers. a 

12. At the hearing learned counsel for 
the plaintiff reiterated the contention in the 
petition and contended further that the in- 
vocation of the said guarantee must be 
strictly in compliance with its terms. The 
defendant No. 1 was required to furnish full 
particulars of the failure of the plaintiff to 
perform its obligations under the contract 
at the time of invocation which should be 
construed as strictly as a plaint in a suit. 

13. Learned counsel for the defendant 
No. 1 has contended to the contrary. He 
submitted that the guarantee was irrevocable 
and any alteration in the main contract 
would have no effect on the guarantee and 
the decision of the defendant No. 1 the bene- 
ficiary under the Guarantee would be final 
and could not be challenged by the defen- 
dant No. 2. The plaintiff, it was submitted, 
was not a party to the Guarantee and was 
not entitled to impugn the said Guarantee. 

14. In support of the respective conten- 
tions of the parties the following decisions 
have been cited at the Bar: 

(a) Mineral and Metal Trading Corpora« 
tion v. Suraj Balaram Sethi, reported in 
(1970) 74 Cal WN 991. This decision need 
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not be considered further inasmuch as the 
terms of the Guarantee involved are not the 
Same as those in the Guarantee in this case, 
There is, however, an observation in the 
judgment that a contract of guarantee could 
be formulated in such a manner as to pre- 
vent an injunction being issued. 

(b) Bird and Company v. Tribunal Jute 
Mills, reported in (1979) 83 Cal WN 802. 
In the guarantee in this case there was a 
specific clause that the decision of the pur- 
chaser, whether the contractor has made any 
default in repayment of the advances would 
be binding on the Bank which would not 
be entitled to raise any dispute on such 
decision. In view of the said provision an 
interim injunction was refused. 

(c) Texmaco Ltd. v. State Bank of India, 
reported in (1979) 83 Cal WN 807. The 
guarantee in this case was more or less in 
the same terms as the guarantee in the in. 
stant case and construing the same, a Divi- 
sion Bench of this Court held that prima 
facie, the beneficiary and/or the guarantee 
was entitled to enforce the liability there- 
under. An order of the Court of the first 
instance refusing to issue an interim injunc- 
tion was upheld. 

(d) M/s. Harprasad & Co. Ltd. v. Sudar- 
san Steel Mills, reported in AIR 1980 Delhi 
174. In this case a Division Bench of the 
Delhi High Court, while accepting that 
liability arising out of a Bank Guarantee or 
performance bond ‘was absolute, held that 
the terms of a particular document may con- 
stitute an exception to the general rule. The 
Bank Guarantee in that case required that 
ithe beneficiary should give a written notice 
to the bank concerned for its performance, 
and the Court held that such written notice 
should be complete and contain all particu- 
lars including facts showing that the condi- 
tions of the Bank Guarantee have been ful- 
filled in the same way as a plaint had to 
disclose a cause of action. It was further 
held that without such a written notice the 
bank guarantee need not be honoured by 
the Bank. 

(e) Shreeram Cloth Stores v. M/s. Trading 
Corporation of Bangla Desh, reported in 
(1980) 1 Cal HC Notes 132. In this case a 
performance guarantee had been furnished 
by way of security for the due performance 
by one of the parties to the contract. In 
the facts and circumstances of the case, it 
was held by a Division Bench of this Court 
that the party concerned had failed to per- 
form its obligations under the contract viz. 
sale and export to Bangla Desh certain items 
of cloth. It was also found that the export 
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could not be performed as the foreign party 
failed to give intimation of the amendment 
and consequential extension of the period 
of letter of credit in accordance with the 
amended terms of the contract between the 
parties. The allegations in the petition in 
that case had not been denied by the foreign 
party concerned and it was held that the 
bank guarantee had not prima facie become 
enforceable. 


( United Commercial Bank v. Bank of 
India, reported in AIR 1981 SC 1426. This 
decision was cited for the following observa- 
tions of the Supreme Court on the enforces 
ability of a bank guarantee, 


“A bank issuing or confirming a letter of 
credit is not concerned’ with the underlying 
contract between the buyer and seller. In 
view of the banker’s obligation under an 
irrevocable letter of credit to pay, his buyer- , 
customer cannot instruct him not to pay. 
The opening of a confirmed letter of credit 
constitutes a bargain between the banker 
and the vendor of the goods which imposes 
on the banker an absolute obligation to pay. 
The same considerations apply to a bank 
guarantee. A letter of credit sometimes 
resembles and is analogous to a contract of 
guarantee. A bank which gives a perform- 
ance guarantee must honour that guarantee 
according to its terms.” 


“The Courts usually refrain from granting 
injunction to restrain the performance of 
the contractual obligations arising out of 
letter of credit or a guarantee between one 
bank and another. If such temporary in- 
junctions were to be granted in a transaction 
between a banker and a banker, restraining 
a bank from recalling the amount due when 
payment is made under reserve to anothep 
bank or in terms of the letter of guarantee 
or credit executed by it, the whole banking 
system in the country would fail. It is only 
in exceptional cases that the Courts will 
interfere with the machinery of irrevocable 
obligations assumed by banks. They are the 
life-blood of international commerce. The 
machinery and commitments of banks are 
on a different level. Whey must be allowed 
to be honoured, free from interference by 
the Courts. Otherwise, trust in international 
commerce could be irreparably damaged.” 

15. With great respect I am unable tof 
accept the principles laid down by the Divi- 
sion Bench of the Delhi High Court in M/s. 
Harprasad and Co. Ltd. (supra) to the effect). 
that a bank guarantee should be invoked in|. 
an exact and punctilious manner setting out 
the entire case of the beneficiary under thoj, 
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guarantee in the same way as Setting out a 
cause of action in a plaint. A bank 
guarantee is a commercial document and is 
neither a statutory notice nor a pleading in 
a legal proceeding. In my view, a bank 
guarantee may be invoked in a commercial 
manner. The invocation would be sufficient 
and proper if the bank concerned under- 
stands that the guarantee is being invoked 
by the beneficiary in terms of the guarantee, 


16. The guarantee in the instant case 
provides that the same can be invoked if the 
plaintiff failed to perform the obligation 
under the parent contract. he said 
guarantee is unconditional and irrevocable 
and records that the decision of the defen- 
dant No. 1 as to the liability of the Bank 
under the guarantee would . be final and 
binding on the Bank and a certificate issued 
by the defendant No. 1 would be similarly 
conclusive and binding. 

The Guarantee in its terms would not be 
affected by any change, modification or 
alteration in the parent contract without 
reference to the Bank. 

17. In view of the clear language of the 
guarantee it is not open to the bank to ques- 
tion the judgment cf the defendant No. 1. 
The defendant No. 1 in its turn appears to 
be bound by a similar guarantee to the 
foreign buyer, being the Government of 
Mauritius as will appear from the docu- 
ments disclosed by the defendant No. 1. 

18. It appears, prima facie, in the facts 
brought out that the plaintiff has failed to 
perform the whole of the contract and ship 
the goods within the stipulated ‘time. The 
Force Majeure clause does not appear to 
have been raised by the plaintiff with the 
defendant No. 1 at any material time. The 
contentions raised by the plaintiff therefore 
cannot be sustained. 

19, The only point raised which needs 
consideration is that, in the letter of the de- 
fendant No. 1 invoking the Guarantee it has 
not been specifically stated that the plaintiff 
has failed to fulfil its obligations under the 
contract. All that is stated in the letter 
dated the 21st Nov., 1981 is that the plaintiff 
had defaulted in “satisfactory execution 
of the abovementioned export contract”. 

20. If, I restrain the invocation of the 
guarantee on this ground alone it will not 
benefit the plaintiff, ultimately as it will be 
open to the defendant No: 1 to issue a letter 
forthwith in the required language of invo- 
‘eation. 

21. The said guarantee is otherwise irre- 
vocable and unconditional, it cannot be held 
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that the plaintiff has established any excep-| 
tional circumstance on which the recognised 
principles laid down by the highest auth- 
orities should not be followed. 

22. For the reasons above there will be 
no order on this application. 

23. Costs costs in the cause, 

24, All interim orders are vacated. 

25. All parties to act on a signed copy 
of the minutes of this order on the usual 
undertaking, : 

26. On an oral application made on be- 
half of the plaintiff the operation of this 
order is stayed till 25th Jan., 1982. 

Order accordingly. 


AIR 1983 CALCUTTA 95 
M. M. DUTT AND MONOJ KUMAR 
MUKHERJEE, JI. 

Central Manbhum Coal Co, (P.) Ltd. and 
another etc., Appellants v. Additional Col- 
lector, Dhanbad and others, Respondents. 

F. M. A. T. Nos. 3127 of 1981 and 1033 
of 1982, D/- 27-7-1982. 

(A) Constitution of India, Art. 226 — 
Mala fides — Investigation started by police 
on basis of F. I. R. — Mala fides alleged 
against persons at whose instance F. J. R. 
was lodged — Such plea of mala fide can- 
not be entertained for purpose of quashing 
investigation. 


An investigation can be quashed if it is 
found that the same was mala fide. In the 
four corners of the records there is not an 


iota of allegation, far less any material, to 
indicate that the investigating agency is act- 
ing mala fide in investigating into the case 
started on the basis of the First Information 
Report. On the contrary, the case of mala 
fides of the petitioner is against the persons 
at whose instance the F. I. R. was lodged 
Such plea of mala fides cannot be entertain- 
ed for the purpose of quashing an investi- 
gation started over a F, I. R. If the investi- 
gating agency finds on completion of in- 
vestigation that the case has been falsely 
instituted against the petitioner and others 
they may prosecute the persons who were 
instrumental in starting the case, falsely but 
then, High Court cannot sit in judgment 
over the truth or otherwise or for that mat- 
ter the mala fides of the informant or other 
persons at whose instance the F. I. R. was 
lodged. (Para 16) 

(B) Civil P. C. (5 of 1908), S. 151 — Bihar 
Land Reforms Act (30 of 1950), S. 38 — 
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Inherent powers — Exercise of — Inherent 
powers to cancel earlier order can be eyer- 
cised only upon autherity’s own satisfaction 
and not pursuant to instructions of someone 
else. @ara 21) 


(© Civil P. C. (5 of 1908), S. 151 — Bihar 


Land Reforms Act (30 of 1950), S. 38 — 
Inherent powers — Order of Additional 
Collector passed’) in exercise of imherent 


power suspending bonds issued for payment 
of compensation- pending investigation by 
police -—— Validity. Civil Rule. No. 2731 (w) 
of 1980, D/- 25-9-1981 (Cal), Reversed. 


A Tribunal, can, even in the absence of 
specific powers, rectify its own mistakes in 
exercise of its inherent powers for the ends 
of justice or to prevent the abuse of its 
process. It is true of course that this power 
cannot and should not be exercised to ree 
verse every wrong order made by it but 
should be exercised sparingly when the mise 
take is glaring and rectification of which is 
absolutely essential for the ends of justice, 
(Case law discussed). (Para 27) 


The Bihar Land Reforms Act or the Rules 
do not contain any provision treating 
the authority thereunder as a Civil Court 
for all intents and purposes entitling the au- 
thorities to invoke S. 151 and the only 


powers of a Civil Court that have been given - 


to the authorities under S. 38 of the Act are 
in respect of summoning and enforcing the 
attendance of persons or witnesses and fop 
compelling the production of documents 
and nothing more. No provision has been 
made in the Act to rectify a bona fide mis- 
take or a mistake occasioned by fraud, but 
then it must be held, that every Tribunal 
which is clothed with the duty of acting 
judicially or quasi-judicially has the inherent 
powers to correct not only its bona fide mis-~ 
takes but also mistakes occasioned or jin- 
duced by fraud, as otherwise it would not 
be possible for the Tribunal to decide cor- 
rectly and effectively the causes before it. 
(Paras 22, 30) 
In the instant case the notice suspending 
amount already paid in the shape of bonds 
was issued by the authorities concerned after 
the First Information Report was lodged 
wherein serious allegations of fraud and 
cheating committed by Government officials 
resulting in payment of compensation have 
been made. Since it is in that context that 
the authorities concerned decided to suspend 
the bonds pending further investigation into 
the matter, it cannot be said that the deci- 
sion of the Additional Collector to reopen 
the proceedings of the case is illegal and 
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-at all material times. 


Addl. Collector, Dhanbad 5 AIR 


without jurisdiction. Civil Rule No. 2731 (w) 
of 1980, D/- 25-9-1981 (Cal), Reversed. 


(Para 30) 

Cases Referred : Chronological Paras 
AIR 1982 SC 949: 1982 Cri LJ 819 14 
(1977) 3 SCC 559 - 24 
AIR 1971 Cal 381 24, 25, 26 
AIR 1970 SC 786:1970 Cri LJ 764: 1970 
All LJ 1348 16 
AIR 1967 Cal 469 24, 28, 29 
(1963) 67 Cal WN 935 26 
AIR 1959 Punj 457 (FB) 23 
AIR 1953 SC 23 24 
AIR 1914 Cal 170 27, 28, 29 


Basudeo Prosad and Ramchandra Prosad, 
for Appellants; Dr. D. Pal, P. Pal, Samar 
Banerjee, R. P. Banerjee and S. K. Dura 
for Respondents, 


MONOJ KUMAR MUKHERJEE, J.:— 
These two appeals arise out of the judgment 
and order dated Sept. 25,.1981 passed by a 
learned Judge of this Court in Civil Rule 
No. 2731 (w) of 1980, which was issued on 
an application under Art. 226 of the Con- 
stitution of India jointly filed by the Central 
Manbhum Coal Co. (P) Ltd, and Sri 
Keshab Narayan Banerjee, hereinafter refer- 
red to as the petitioner No. 1 and petitioner 
No. 2 respectively. 

2. The case of the petitioners is that the 
petitioner No. 1 was incorporated on 
Aug. 24, 1948 and is an existing company 
within the meaning of the Companies Act, 
1956. The petitioner No. 2 is a Director of 
petitioner No. 1. In the Jate 19th Century 
one Jadablal Banerjee, the great grandfather 
of petitioner No. 2, of Birbhum, West Ben- 
gal, acquired leasehold interests in some 
collieries in the district of Dhanbad, includ- 
ing a colliery known as Bhangabandh Col- 
liery, hereinafter referred to as the said cols 
liery, from the Rajas of Jharia. The said 
colliery was originally leased by the Rajas 
to Jadavlal Banerjee for a period of 999 
years and the latter leased out the coal min- 
ing right in the same in favour of one F. W. 
Heilgers also for 999 years. F. W. Heilgers, 
in his turn, transferred his interest in the 
said colliery to Bird and Co. (P.) Ltd. who 
ran and managed the same as a sub-lessee 
By diverse devolu- 
tions and transfers, details whereof have: 
been given in the writ application, Messrs 
Dubrajpur Rice Mills (P.) Ltd. and Jadavial 
Trust Estate, a religious-cum-charitable Trust, 
became owners of the leasehold interests in 
the collieries, which were originally acquired, 
by Jadavlal Banerjee from the Rajas of 
Sharia, and in turn, sub-leased by him to 
different sub-lessees, except in the said col- 
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or in the State, the power is regulated 
through a high-powered judicial and quasi 
judicial tribunals constituted for the purpose 
with a view to ensure that the exercise of 
power of supersession is not politically 
motivated and what is more, the exercise of 
power clearly and demonstrably appears to 
be for a bona fide public purpose of proper 
local government. 

197. Thirdly, it is also necessary for 
governments, Central as well as State, to lay 
down conventions and norms, apart from the 
statutory requirements and the Constitu- 
tional constraints, to be followed in dealings 
between the Central and the State Govern 
ment on the one hand and the local governs 
ments on the other, particularly, where the 
government at the Centre or the State is 
composed of one political party and the local 
government concerned is of the other. Gov- 
ernments may come and governments may 
go but the work must go on. The Constitu- 
tional scheme clearly envisages that different 
political parties individually or in different 
permutations and combinations may be 
entrusted with power at different levels of 
government at different times. That this is 
not merely a possibility in theory. but may 
also happen in fact has been amply de- 
monstrated in the past. What has happened 
in the past may be repeated in the future. 
If the democratic conventions and norms of 
dealings between governments with different 
political textures are recognised and accept- 
ed universally inter-governmental problems 
would be minimised, if not eliminated 
altogether, making a harmonious continuity 
of governments possible at all the three 
levels, irrespective of the political changes 
that may come about from time to time at 
one, two or all the levels. Such conventions 
and norms would then put government to 
government dealings beyond the pail of con- 
stitutional, statutory or political controversy. 
The need for these conventions and norms is 
consistent with the political maturity of our 
people after the near successful functioning 
of parliamentary democracy for oveg 30 
years. 

198. Fourthly, there is tmperative need of 
’ extending the scope of the finance commis- 
sions constituted under the Constitution from 
time to time or to set up State Finance 
Commission with a view to defermine the 
financial needs both present and future of 
local hodies in the various States, the manner 
of revenues between the States and the local 
bodies and workable financial norms are 
introduced so as to ensure that the local 
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bodies have the necessary funds required to 
finance their increasing commitments to the 
people. There is urgent need for redefining 
financial relations between the municipal 


. government and the appropriate governments, 


Central or State, 

199. Lastly, there is a need for a high- 
powered Committee to examine the problem 
of the finances of local bodies, to consider 
the desirability of creating sources of addi- 
tional funds for welfare projects and to con- 
sider the desirability of amending the various 
statutes, inter alia, with a view to enable the 
local bodies to generate Jocal funds. A sug- 
gestion that such a committee could usefully 
consider is the propriety of extending the 
functions of local bodies to limited com- 
mercial ventures, within the local area, to 
provide a means for generation of funds to 
meet its ever-increasing financial commit- 
ments. Some of the commercial activities of 
the State in areas of public distribution of 
civil supplies, entertainment, refreshment 
could, with certain modifications, be entrust- 
ed to local government to reduce their near- 
slavish dependence on the Central and the 
State Governments. 

200. Mr. Kailash Vasdev on behalf of 
the petitioner prays for leave to appeal to 
the Supreme Court. 

201. Leave to appeal is’ granted. 

C. W. 435 of 1980: 

202. By majority the petition is dismissed. 

There will, however, be no order as to costs. 
Petition dismissed. 
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such possession, he is not debarred from ob- 
taining actual possession subsequently. 
(Para 10) 
A decree-holder who obtained partition 
decree can execute it by two different modes, 
namely, actual possession and symbolical 
possession. Successive applications for execu- 
tion can be made. The decree-holder is 
thus entitled to proceed in execution by one 
mode i.e. by delivery of symbolical posses- 
sion in the first instance and subsequently 
by another mode i.e. by delivery of actual 
possession. (Para 11) 
Where the decree-holder in his previous 
execution application prayed for delivery of 
possession of the property in occupation of 
the tenants by beat of drums i.e. for sym- 
bolical possession, subsequent application by 
the decree-holder for actual possession of 
the property in possession of the judgment- 
debtor, would not barred. It does not stand 
to reason that a decree-holder should be 
deprived of actual possession under ©. 21, 
R. 35 of the Civil P. C., if he had never 
previously prayed for obtaining such posses- 
sion, merely on the ground that he is deem- 
ed to have taken symbolical possession of 
the portion although he was entitled to actual 
possession under the decree. Further ques- 
tion of res judicata does not arise at all in 
such cases as there has never been any pra- 
yer for actual possession at any time before. 
Case law discussed. (Paras 9, 11) 


Cases Referred: Chronological Paras 


AIR 1971 All 117 10 
AIR 1969 Ker 121 l 10 
AIR 1961 SC 137 10 . 
AIR 1959 Punj 468 9 
AIR 1959 Punj 518 10 
AIR 1959 Punj 515 10 
AIR 1957 Punj 17 . 10 
AIR 1955 Nag 79 10 
AIR 1953 Pat 110 : 10 
AIR 1935 Cal 245 l 10 
AIR 1931 Cal 427 10 

O. P. Gupta, for Petitioner; Mahinder 


Narain with Miss Zubeda Bi, for Respondent 
No. 1. 


ORDER :— Whether Mst. Insha Allah 
alias Noor Jehan plaintiff/decree-holder/re- 
spondent No. 1 is entitled to actual posses- 
sion of the immovable property allotted to 
ber in the partition decree? — is the ques- 
tion for decision in this revision petition. 

2. Briefly the relevant facts are that the 
plințiff filed a suit for partition and mesne 
profits with respect to properties detailed 
in Annexure ‘A’ to the plaint against her 
step-mother (Mst. Munawar Jehan defens 
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dant No. 1), two step-sisters (Mst. Mumtaz 
Jehan and Mst. Altaf Jehan, defendants 
Nos. 2 and 3) and uncle (Abdul Hamid de- 
fendant No. 4). She claimed 16/72 share 
of the entire property, A preliminary decree 
for partition and rendition of accounts was 
passed. The plaintiffs share was held to be 
16/72. The local Commissioner suggested 
Vertical partition of the immovable property 
bearing Municipal No. 2086, Ward No. XI, 
Gali Nahar Khan, Kucha Chelan, Darya- 
ganj, Delhi by a line shown as P to P-1 in 
the plan Ext. C. W. 1/4. The portions mark- 
ed ‘D’ on ground fioor, ‘B’ and ‘F’ on first 
floor and ‘A’ on second floor of the said 
property i.e. the eastern portion of the said 
line, was allotted to the plaintiff. The Com- 
missioner also reported that portion marked 
‘A’ on second floor was in occupation of 
the plaintiff, that portion marked ‘B’ on first 
floor was in occupation of Mst. Munawar 
Jehan, defendant No. 1 that portion ‘F on 
first floor was in occupation of Akhtar Ali, 
a tenant at Rs. 18/- per month and another 
portion ‘D’ on ground floor was in occupa- 
tion of Mohd. Ahmed, a tenant at Rs. 50/- 
per month. The portion marked ‘B’ on first 
floor is in dispute in this revision. 


3. On Sth Aug., 1967 a final decree fon 
partition in terms of the report of the Local 
Commissioner dated 2nd Aug., 1967 was 
passed. In other words, the ground floor 
portion marked ‘D’ and the first floor por- 
tion marked ‘F’ in occupation of the two 
tenants Mohd. Ahmed and Akhtar Ali and 
portion marked ‘B’ on the first floor in oc- 
cupation of defendant No. 1, Mst. Munawar 
Jehan and portion ‘A’ on second floor in 
Occupation of the plaintiff were allotted to 
the plaintiff in the final decree for partition. 
An appeal was filed by the defendants 
(R. F. A. No. 94 of 1968) but it was dis- 
missed on 7th May, 1973. 


4 On 29th Sept., 1967 the plaintiff- 
decree-holder filed an execution application 
for possession of the property allocated to 
her share by beat of drum. The executing 
court issued warrant for delivery of symbo- 
lical possession. The decree-holder at the 
time of execution of the said warrant stated 
before the bailiff on ist Dec., 1967 that the 
ground floor was in possession of Mohd. 
Yunus while first floor was in the occupation 
of Mst. Munawar Jehan and Akhtar Ali 
and that the second floor portion was in her 
possession. Mohd. Yunus son of „Mohd. 
Ahmed stated before the bailiff that he was 
a tenant in the eastern portion on the ground 
floor under Munawar Jehan. Ahmed Syed, 
another occupant stated that he was tenant 
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under Mst. Munawar Jehan in a portion on 
the first floor. Proclamation of symbolical 
possession was made by beat of drum. The 
decree-holder made a statement that she had 
received from the bailiff symbolical posses- 
sion of the eastern portion of the said house, 
ihat no further possession remains to be 
taken according to the plan attached to the 
warrant of possession. ‘The bailiff submitted 
his report and the Court in its order dated 
16th Dec., 1967 observed that symbolical 
possession had been delivered and the execu- 
tion application was consigned. 


5, On 29th May, 1979 the decree-holder 
filed another execution application seeking 
delivery of actual possession of the portion 
on the first floor which was in occupation 
of Mst. Munawar Jehan (defendant No. 1) 
who had died on 13th May, 1971. The por- 
tion in her possession was occupied by 
Ahmed Syed her grandson. Notice of the 
execution application was issued. Mst. 
Mumtaz Jehan and Mst. Altaf Jehan defen- 
dants-judgment-debtors 2 and 3 filed objec- 
tions. They alleged that tbe execution ap- 
plication was barred by principles of res 
judicata, that the decree-holder had sought 
satisfaction of the partition decree by deli- 
very of symbolical possession of the property 
falling to her share, that the portion allotted 
te ber was in occupation of different per- 
sons entitled to occupy the same and not 
bound by the decree to relinquish such oc- 
cupancy, that the property was only capable 
of symbolic possession which was granted 
to her. The decree-holder in reply submit- 
ted that the party against whom partition 
decree was passed was not entitled to re- 
tain actual possession. The executing Court 
by ihe impugned order dated 19th Oct. 1981 
held that the decree-holder was entitled to 
actual possession of the first floor portion 
marked ‘B’ in the site plan Ext. C. W. 1/4 
observing that there was no effective delivery 
of possession obtained by the decree-holder 
in the previous execution case of the entire 
property as provided by the decree, Mst. 
Mumtaz Jehan, defendant No. 2 has filed 
this revision challenging the order of the 
executing Court on the grounds that the 
decree-holder was not prevented to take 
actual possession in execution of the decree 
from Mst. Munawar Jehan, defendant No. 1 
and she having obtained symbolic possession 
is not entitled to make another application 
for obtaining actual possession, that the pro- 
perty allotted to the plaintiff was only capa- 
ble of delivery of symbolical possession. 
The learned counsel also submits that the 
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execution application is barred by principles 
of res judicata. 

6. Learned counsel for the decree-holder 
on the other hand submits that under the 
final decree four portions were allotted to 
the decree-holder out of which two portions 
i.e. ‘D’ on ground floor and ‘F’ on first floor 
were in occupalion of the tenants, portion 
‘A’ on second floor has been in occupation 
of the decree-holder herself and portion ‘B’ 
on first floor was in occupation of Munawar 
Jehan, defendant No. 1. He submits that 
the decree-holder has always been entitled 
to take actual possession of the portion ‘B’ 
on first floor because Munawar Jehan, de- 
fendant Nc. 1 was bound by the decree and 
that the decree-holder was entitled to sym- 
bolical possession with respect tc the two 
portions ‘D’ and ‘F’ in occupation of the 
two tenants. He submits that symbolical 
possession was to be obtained from the two 
tenants only and the same has been obtain- 
ed by execution of the warrant of posses- 
sion by beat of drum, that actual possession 
of the portion ‘B’ on the first floor was 
never cbtained and no prayer for such pos- 
session was made in the previous execution 
application. Although the previous execu- 
tion application mentions that the possession 
of the property allocated to her share may 
be granted to the decree-holder by beat of 
drum it does not mean that the decree- 
holder gave up her right to obtain actual 
possession of the portion ‘B’ in possession 
of Munawar Jehan, defendant No. 1. In 
other words, he submits that there was no 
effective delivery of possession to the decree- 
holder in the previous execution case with 
tegard to portion ‘B’ on first floor in posses- 
sion of Munawar Jehan judgment-debtor. 
He says that as no prayer was ever made to 
obtain actual physical possession prior to 
the present execution application, the decree- 
holder cannot be debarred from obtaining 
such actual possession now. He further 
states that the decree-holder is entitled to 
actual possession of portion ‘B’ on first floor 
and the question of res judicata does not 
arise. 

7. Order 21, Rules 35 and 36 of the Civil 
P. C., read as under: 

“35. Decree for immovable property: 
(1) Where a decree is for the delivery of any 
immovable property, possession thereof shall 
be delivered to the party to whom it has 
been adjudged, or to such person as be may 
appoint to receive delivery on his behalf, 
and, if necessary, by removing any person 
bound by the decree who refuses to vacate 
the property. 
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(2) Where a decree is for the joint pos- 
Session of immovable property, such posses- 
sion shall be delivered by affixing a copy of 
the warrant in some conspicuous place on 
the property and proclaiming by beat of 
drum, or other customary mode, at some 
convenient place, the substance of the decree. 

(3) Where possession of any building or 
enclosure is to be delivered and the person 
in possession, being bound by the decree, 
does not afford free access, the Court through 
its officers, may, after giving reasonable 
warning and facility to any. woman not ap- 
pearing in public according to the cnstoms 
of the country to withdraw, remove or open 
any lock or bolt or break open any door or 
do any other act necessary for putting the 
decree-holder in possession.” 


“36. Decree for delivery of immovable 
property when in occupancy of tenant: 
Where a decree is for the delivery of any 
immovable property in the occupancy of a 
tenant or other person entitled to occupy 
the same and not bound by the decree to. 
relinquish such occupancy, the Court shall 
order delivery to be made by affixing a copy 
of the warrant in some conspicuous place 
on the property, and proclaiming to the oc- 
cupant by beat of drum or other customary 
mode, at some convenient place, the sub- 
stance of the decree in regard to the pro- 
perty.” 

Rule 35 provides for delivery of possession 
by removing any person bound by the 
decree. The judgment-debtor, is a. person 
bound by the decree and therefore he can 
be removed. Under R. 36 possession is 
delivered to the decree-holder by affixing a 
copy of the warrant on the property and 
proclaiming to the occupants the substance 
of the decree in regard to the property if 
the same is in occupation of a tenant or any 
other person not bound by the decree. 
Thus under R. 35 (1) actual possession is 
delivered to the decree-holder by removing 
all persons bound by the decree and under 
R. 36 symbolical possession is delivered if 
the property is in occupation of tenants en- 
titled to occupy and not bound by the 
decree to deliver possession. In the previous 
execution case the decree-holder never made 
any prayer for delivery of actual possession. 
On the contrary there was specific prayer 
for delivery of possession by beat of drum. 
In other words, the decree-holder prayed 
for obtaining symbolical possession, Sym- 
bolical possession, as already stated, was to 
be obiained only from the tenants occupy- 
ing the property entitled to occupy and not 
bound by the decree. Such persons in the 
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instant case were only two in occupation of 
the portion ‘D’ on ground floor and portion 
‘F’ on first floor. As there was never any 
prayer for aciual possession it cannot be 
said that the decree-holder has no right to 


obtain actual possession now. There is 
nothing on the record to show that the 
decree-holder ever made any application to 


obtain actual possession of portion marked 


‘B’ on first floor which was held to be in 
occupation and possession of Munawar 
Jehan, defendant-judgment-debtor No. 1 


under the final decree passed on Sth Aug., 
1967. The present execution application for 
actual possession was made on 29th May, 


1979 i.e. within a period of 12 years. The 
decree-holder thus, in my view, is entitled 
to take actual physical possession of the 


property in occupation of Munawar Jehan, 
judgment-debtor No. 1 i.e. portion ‘B’ on 
first floor shown in plan Ext. C. W., 1/4. 

8. Learned counsel for the petitioner- 
judgment-debtor however submits that the 
decree-holder in the previous execution ap- 
plication prayed for symbolical possession, 
that she did not reserve her right to obtain 
actual possession of the portion ‘B’ on the 
first floor and therefore it should be deemed 
that she abandoned or waived her right to 
obtain actual possession. Jt is not correct. 
In the instant case the executing Court has 
specifically directed issue of warrant for 
symbolical possession and therefore there 
was no question for the decree-holder to 
obtain actual possession of the said portion. 


Learned counsel for the petitioner further 
submits that the prayer in the previous 
execution application was for symbolical 


possession of the property allocated to her 
share and therefore his argument is that the 
decree-holder having applied to obtain pos- 
session of the entire property allotted to her 
and having obtained symbolical possession 
she cannot be allowed to obtain actual pos- 
session. 


9. The crucial question for decision is: 
Whether ‘the property which has been allot- 
ted to the decree-holder has been effectively 
delivered to her? It is admitted on behalf 
of the petitioner that actual possession was 


never delivered to the decree-holder. It does 
not stand to reason that a  decree-holder 
should be deprived of actual possession 


under O. 21, R. 35 of the Civil P. C., if he 
had never previously prayed for obtaining 
such possession, merely on the ground that 
he is deemed to have taken symbolical pos- 
session of the portion although he was em 
titled to actual possession under the decree, 
Further question of res judicata does no 
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arise at all as there has never been any 
prayer for actual possession at any time be- 
fore. In Kaku Singh v. Gobind Singh, AIR 
1959 Punj 468, A. N. Grover, J. (as he then 
was) observed that the delivery of symbo- 
lical possession given in’ circumstances in 
which actual possession ought to have been 
given is a nullity as symbolical possession is 
not actual possession nor it is equivalent to 
actual possession except where the Civil Pro- 
cedure Code expressly or by implication 
provides that it should have that effect. It 
has been further observed that when after 
obtaining symbolical possession the decree- 
holder applies for delivery of actual posses- 
sion, the execution proceeding either conti- 
nues or starts afresh because when formal 
possession has been given in execution pro- 
ceedings, a fresh application in execution 
for actual possession of the property can be 
maintained and actual possession can be ob- 
tained. I am of the view that if it is assum- 
ed that the symbolical possession of por- 
tion ‘B’ on first floor was obtained by the 
decree-holder on Ist Dec., 1967 in execution 
of the warrants for possession, she is entitl- 
ed to obtain actual possession now. She is 
not debarred from obtaining such possession. 


10. Learned counsel for the petitioner- 
judgment-debtor has referred to various au- 
thorities but none of them is applicable to 
the facts of the present case. No case has 
been brought to my notice to the effect that 
if a decree-holder entitled to actual posses- 
sion of the property makes an application 
for symbolical possession and obtains such 
possession, is debarred from obtaining actual 
possession subsequently. I now deal with 
the authorities cited by the learned counsel 
for the petitioner-judgment-debtor. In Shew 
Bux Mohata v. Bengal Breweries Ltd, AIR 
1961 SC 137, the executing Court passed an 
order issuing a writ for delivery of posses- 
sion of premises to the decree-holder by re- 
moving any person bound by the decree who 
refused to vacate the same. At the time of 
execution of the warrant the decree-holder 
settled with the judgment-debtor, and allow- 
ed him to run the factory and the decree- 


holder’s men remained at the factory as 
guards. The decree-holder thus obtained 
possession. Subsequently he prayed for 


actual possession. It was held that the judg- 
ment-debtor had not been removed because 
of certain arrangement arrived at between 
the decree-holder and judgment-debtor and 
as the decree-holder had not required the 
removal of the defendant from the premises, 
he could not be allowed subsequently to re- 
move them. It has been further observed 
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that it is open to the decree-holder to ascept 
delivery of possession without actual removal 
of the person in possession, If he dces that, 
then be cannot later on say that he has not 
been given that possession to which he was 
entitled under the law. In this case the 
decree-holder had prayed for actual posses- 
sion, warrant for actual possession was 
issued but he entered into an arrangement 
with the judgment-debtor and felt satisfied 
only with symbolical possession. In Jaimal' 
Singh Dasaundha Singh v. Rakha Singh, 
AIR 1957 Punj 17 it has been observed that 
where a decree-holder, although he is eniitl- 
ed to delivery of actual possession, is satis- 
fied with the delivery of symbolical posses- 
sion on account of the presence of standing 
crops: on the land and informs the Court 
that possession has been delivered to him 
to his satisfaction, with the result that the 
decree is consigned to the Record Room as 
satisfied, he is not entitled to come forward 
later on with a second execution application. 
In this case also the decree-holder had ap- 
plied for execution of the decree by delivery 
of possession of the land but was satisfied 
with symbolical possession. In Radhalal v. 
Chabilchand, AIR 1955 Nag 79, it has been 
observed that where the decree-holder has 
obtained symbolical delivery of podsession 
he cannot maintain another application for 
execution of the same decree by asking for 
actual possession of a house. From the re- 
port it is not clear whether in the first execu- 
tion application the decree-holder made a 
request for symbolical possession or actual 
possession and therefore this judgment is 
not’ applicable to the present case. In 
Radhanath v. Sadhan Chandra, AIR 1935 
Cal 245, the decree-holder made an execu- 
tion application for actual possession but he 
obtained symbolical possession without any 
objection and subsequently he prayed for 
actual possession. The decree-holder was 
not allowed to do so. In Jagadish Nath v. 
Nafar Chandra, AIR 1931 Cal 427, the 
decree-holder had prayed for actual posses- 
sion but he obtained only symbolical pos- 
session with some ulterior object of his own, 
and thereafier asked for actual possession. 
It was heid that such a course is not permis- 
sible under the law. It has been further 
observed that had the decree-holder repu- 
diated his getting only the symbolical pos- 
session instead of the khas possession, he 
would have been perfectly within his rights 
to come before the executing Court a se- 
cond time to have his remedy. In Mst. 


Mewa v. Amar Singh, AIR 1959 Punj 515, 
it has been observed that the delivery of 
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symbolical possession in execution of a 
decree to. the decree-holder as against a 
judgment-debtor is equivalent to the delivery 
of actual possession and that such a deli- 
very therefore operates as dispossession of 
the judgment-debtor. Observations were 
made in Tara Singh v. Gurdial Singh, AIR 
1959 Punj 518, that symbolical possession 
to decree-holder in execution amounts to 
actual possession against the judgment- 
debtor. In Ram Narain v. Purnea Banking 
Corporation Ltd., AIR 1953 Pat 110 and 
Kattil Ramam v. Vadakke Poduvath Devaki, 
AIR 1969 Ker 121, it has been observed 
that the symbolical possession delivered in 
execution of decree will be deemed equi- 
valent to actual possession and a suit for 
recovery of actual possession will be deem- 
ed to have been brought in time if it has 
been brought within 12 years from the date 
of symbolical possession. In Shamsuddin v. 
Abbas Ali, AIR 1971 All 117, which were 
proceedings under O. 21, R. 100 of the Code 
of Civil Procedure it has been observed 
that though the law has made a distinction 
between actual possession and symbolical 
possession under Rr. 35 and 36 of O. 21, no 
such distinction has been made under R. 100 
of O. 21 of the Civil P. C. Thus I am of 
ihe view that the authorities referred to by 
the learned counsel for the petitioner do 
not apply to the facts of the present case. 


11. Order 21, Rule 11 of the Civil P. C. 
requires every application for execution of 
a decree to be made in writing. It also re- 
quires the decree-holder to state the mode 
in which the assistance of the Court is re- 
quired. In the instant case, the decree- 
holder-respondent No. 1 prayed for delivery 
of possession by beat of drums. It there- 
fore cannot be said that decree-holder 


ap- 
plied for actual possession or that he ob- 
tained possession of the said portion. It is 
well settled that successive applications for 


execution can be made. The decree-holder 
obtained partition decree which was to be 
executed by two different modes, namely, 
actual possession and symbolical possession. 
The decree-holder was thus entitled to pro- 
ceed in execution by one mode i.e. by deli- 
very of symbolical possession in the first in- 
stance and subsequently by another mode 
i.e. by delivery of actual possession. In the 
instant case the decree-holder in the previous 
execution application prayed for obtaining 
symbolical possession i.e. with respect to 
the property which was held to be in occu- 
pation of the tenants under the partition 
decree and subsequently she applied for 
actual possession of the property which was 
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held to be in possession of the judgment- 
debtor. Thus there is no bar in allowing 


the decree-holder to obtain actua] possession 
of the portion ‘B’ on the first floor shown 
in the plan Ext. C. W. 1/4. The executing 
Court rightly dismissed the objections of the 
petitioner-judgment-debtor and allowed the 
decree-holder to obtain actual possession of 
the said portion. The revision is, therefore, 
dismissed with costs. 

Revision dismissed. 
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PRAKASH NARAIN, C. J. AND 
B. N. KIRPAL, J. 

The East Bulliaree/Kendwadih Colliery Co, 
Pvt. Ltd. and another, Petitioners v. Union 
of India and others, Respondents. 

Civil Writ Petn. No. 112 of 1981, D/- 11-8- ` 
1982. 

(A) Constitution of India, Art. 226 — 
Alternative remedy under the Act — Bar of 
— Aggrieved party compelled to chalenge 
vires of the Act — Authority constituted 
under Act specified as alternative forum — 
Aggrieved party can maintain writ petition 
notwithstanding availing of  alfernative 
remedy. (Coking Coal Mines Nationalisation 
Act (1972), S. 23). 


Ordinarily when alternative remedy, pro- 
vided under an Act, has been availed of then 
as a matter of restraint a writ Court refuses 
to exercise its jurisdiction. Where, however, 
questions are raised which cannot be adjudi- 
cated upon by the authorities constituted 
under the Act then, under such circum- 
stances, notwithstanding the fact that alter- 
native remedy has been availed of the peti- 
tioners would be entitled to invoke the juris- 
diction of High Court under Art. 226. 

(Para 14) 


Where the owner of a nationalised coking 
coal mines had, before the Commissioner 
appointed under the Coking Coal Mines 
Nationalisation Act denied the right of the 
raising contractor to receive any amount of 
compensation or payment in lien of the 
plant, machinery etc. allegedly owned by 
him on the ground that the First Schedule 
of the Act did not provide for any payment 
to be made to a raising contractor and the 
raising contractor accordingly was left with 
no alternative but to challenge the validity 
of the Act itself, the only course open to 
the contractor would be to file a writ peti- 
tion as the validity of an Act could not ba 
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challenged before an authority constituted 
under the Act i.e. the Commissioner. 
(Para 14) 

Œ) Coking Coal Mines Nationalisation 
Act (36 of 1972), Ss. 3 (n), 4, 10 and 26 — 
Owner — Raising contractor under agree- 
ment and in possession of mine is such owner 
for purposes of Ss. 4 and 10. 

If a raising contractor, under the terms of 
an agreement, was entitled to, and was in 
fact in actual physical possession and enjoy- 
ment of the colliery, then he would be re- 
garded as an owner and would be entitled 
to compensation notwithstanding the fact 
that his name is not mentioned in Col. 4 of 
the Sch. 1 to the Act as owner. This is also 
evident from the provisions of S. 26. 

(Para 16) 

(© Coking Coal Mines Natijonalisation 
Act (36 of 1972), S. 23 — Claims admitted 
by Commissioner — Deduction of, from 
compensation — Two owners — Proper 
mode of making deduction. 

It is only the owner who has incurred the 
debts contemplated by S. 23 who would be 
liable to pay the same. It cannot be, and 
nor the language of the S. 23 suggests, that 
the amounts of debts of one owner can be 
deducted from the compensation of amount 
payable to the other owner such as a raising 
contractor, who did not owe that money. 
To put it differently, the sins of one owner 
cannot be visited on another. If the debts 
under sub-section (1) and/or sub-section (2) 
of S. 23 are of the owner then it is only 
from the amount which‘ may be held to be 
payable to the said owner that the said debts 
can be deducted. On the other hand, if any 
similar debt is due from the other person 
who is also an owner in view of S. 3 (n) 
then out of the portion of the amount pay- 
able to such owner such debt can be deduct- 
ed. Similar is the position with regard to 
the recovery of the sums advanced by the 
Govenrnment, (Paras 21, 22) 
Cases Referred: Chronological Paras 
AIR 1980 SC 1858: (1980) 4 SCC 341 

9, 15 
(1979) 3 SCC 609: 1979 UJ (SC) 112 24 

Dr. L. M. Singhvi, Sr. Advocate with 
Mahinder Narain, S. S. Johar, L. K. Pandey 
and Miss Zubeda B., for Petitioners; Mrs. 
V. Rao (for No. 1), M. L. Verma (for 
Nos. 2 and 3} and R. N. Chaudhary (for 
No. 5), for Respondents. 

B. N. KIRPAL J.:— The main grievance 
of the petitioners, who were, inter alia, 
carrying on the business as Raising Con- 
tractors in a coal mine, is that notwithstand- 
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ing their assets having been acquired by the 
Government as a result of the Ccking Coal 
Mines (Nationalisation) Act, 1972 (hereir- 
after referred to as ‘the Nationalisation Act’), 
no provision has been made for the pay- 
ment of any amount or compensation to 
them under the said Act. 


2. The petitioners were carrying on busi- 
ness as Raising Contractors and selling 
agents of coking coal and as manufacturer 
of hard coke. According to the petitioners, 
by letter dated Ist July, 1961 M/s. Jardine 
Handerson Ltd., who were managing agents 
of East Indian Coal Co. Ltd. (respondent 
No. 5 in the present petition), which owned 
the Kendwadih Colliery (hereinafter referred 
to as ‘the said colliery’) in the State of 
Bihar, appointed the petitioner-Company as 
contractor to raise and sell coal and manu- 
facture hard coke in respect of the unwork- 
ed coal seam in the remaining portion of 
Seam No. 10 of the said colliery. The said 
seam comprised of an area of 373.73 bighas 
and this agreement was for a period of 20 
years commencing from Ist July, 1961. The 
petitioners state that by this letter they were 
entrusted with the work of raising, winning, 
digging and quarrying coking coal from the 
said seam and to manufacture hard coke 
and to sell coal and hard coke on the terms 
and conditions mentioned in the said letter. 
It is further alleged that the petitioner was 
entitled to instal plant, machinery and other 
equipment for efficient discharge of its func- 
tions as Raising Contractor and manu- 
facturer of hard coke. It is contended that 
such plants, machinery, utensils and coke 
ovens brought in and installed at the said 
seam were to be and remained the exclusive 
property of the petitioner-Company and the 
agreement between the parties further pro- 
vided that if there was an earlier termina- 
tion of the contract for reasons beyond any- 
one’s control, such as nationalisation, re- 
spondent No. 5 would, in such an event, 
compensate the petitioner-Company for the 


_ loss which it sustains provided respondent 


No. 5 is in turn compensated or receives 
compensation. For the purposes of this case, 
it is not necessary to go into the further 
details of the said letter of appointment ex- 
cept to note that it is also the case of the 
petitioners that pursuant to the aforesaid 
agreement the petitioners from time te time 
purchased and took to the site and fixed 
plant, machinery and other furniture and 
fittings at Seam No. 10 of the said colliery. 

3. By another letter of appointment dated 
15th June, 1968 respondent Ne. 5 appointed 
the petitioner-Company as Raising Con- 
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tractor in respect of two other seams, namely, 
Seam No. 11 and Seam No. 12 of the said 
colliery. The terms of this agreement were 
more or less similar to the terms of the ear- 
lier agreement dated Ist July, 1961. Ac- 
cording to the petitioners, pursuant to the 
letter dated 15th June, 1968 the petitioner- 
Company worked the said two additional 
seams from time to time and also manu- 
factured coke by installing coke ovens, 


4. The petitioners allege that as Raising 
Contractors in respect of the said three seams 


they had invested Rs. 27,54,404/- by instal- 
ling fixed assets like plant and machinery 
and coke ovens. According to the peti- 


tioners, in terms of the aforesaid agreement 
the petitioner-Company had set up, at a 
cost of Rs. 3,10,000/- a battery of hard coke 
ovens which had been running and manu- 
facturing hard coke and they also allege to 
have put up buildings at the cost of Rupees 
1,92,754/]-. 


5. By an Ordinance promulgated under 
Art. 123 of the Constitution, which was sub- 
sequently replaced by the Coking Coal Mines 
(Emergency Provisions) Act, 1971, the 
management of collieries, including the 
colliery in question with regard to which the 
petitioners had been appointed as Raising 
Contractors, was taken over by the Union 
of India with effect from 17th Oct, 1971. 
In terms of this Act the management conti- 
nued to be under the authority of the Gov- 
ernment till 30th April, 1972 when, by vir- 
tue of the Coking Coal Mines (Nationalisa- 
tion) Act, 1972, the said mines vested in the 
Government with effect from Ist May, 1972. 
As the Nationalisation Act received the 
assent of the President on 17th Aug., 1972 
provision was made for paying an amount 
for taking over the management up to 
16th Aug., 1972 in terms-of S. 12 (1) of the 
Nationalisation Act. The Nationalisation 
Act also made provision for the payment of 
an amount specified in the first schedule 
thereto to the owner for the vesting of the 
ownership rights in the Central Government. 
The payment was to be made by the Com- 
missioner appointed under the Act. The Act 
further provides the procedure which has to 
be followed in obtaining the payments from 
the Commissioner. 

6. After the promulgation of the Nationa- 
lisation Act, the petitioner-Company attempt- 
ed to challenge the validity of the same. 
It filed a writ petition being Civil Writ 
No. 374 of 1972 in the Supreme Court of 
India. The Act in question had been placed 
in the 9th Schedule to the Constitution of 
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India. According to the petitioners in view 
of the law as it stood at that time, the Act 
could not be challenged and the petitioners 
had no alternative but to withdraw the peti- 
tion, which it did on 5th April, 1976. It 
may be noted here that at that time enforce- 
ment of fundamental rights stood suspended. 


7. It is an admitted case of the parties 
that the petitioners also filed claims for 
compensation before the Commissioner 
under the Nationalisation Act. The case 
of the petitioners, inter alia, was that they 
were also the owners in relation to the col- 
liery in question and, out of the sum which 
was awarded to be paid in respect of the 
Nationalisation of the colliery in question, 
the petitioner-Company should also get its 
share. It may here be noted that by the 
Nationalisation Act all the collieries of which 
respondent No. 5 was stated to be the owner/ 
lessee were nationalised. The petitioner- 
Company was working on only one of the 
mines, namely, Seam Nos. 10, 11 and 12 in 
Kendwadih Colliery whereas respondent 
No. 5 was the owner/lessee of 5 mines, in- 
cluding Kendwadih Colliery. By the 
Nationalisation Act all these five mines were 
nationalised and a consolidated amount of 
Rs. 93,28,500/- was stated to be payable in 
respect thereof. The petitioner-Company is 
claiming a portion out of the said amount 
which has been awarded. According to the 
petitioner the value of its assets etc. which 
have been taken over by the Government, 
as a result of the Nationalisation Act, was 
about rupees forty five lacs. 


8. The petitioners filed a claim for pay- 
ment of compensation. This claim was 
filed by them under the provisions of the 
Nationalisation Act. The claim of the peti- 
tioners was for a sum of rupees forty five 
lacs. This claim was denied by respondent 
‘No. 5. One of the disputes which arose 
was whether a raising contractor could be 
tegarded as an owner who would be entitl- 
ed to a share in the amount awarded on the 
nationalisation of the colliery. 

9. While the claim of the petitioners was 
still pending adjudication before the Com- 
missioner, the present writ petition had been 
filed under Art. 226 of the Constitution, 
The main contention of the petitioners is 
that in view of the decision of the Supreme 
Court in Industrial Supplies Pvt. Ltd. v. 
Union of India, (1980) 4 SCC 341:(AIR 
1980 SC 1858) a raising contractor is also 
an owner within the meaning of the Nationa- 
lisation Act. The contention is that, being 
an owner, the petitioner-Company is entitled 
to a share in the amount awarded. It is 
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further submitted that if it is held that the 
petitioner-Company is not entitled to any 
share in the compensation then the Nationa- 
lisation Act will be violative of Art. 31 of 
the Constitution as the petitioner-Company 
had been deprived of its assets, namely, 
building, machinery, plant, equipment etc. 
without payment of any amount or com 
pensation. It is also submitted by the peti- 
tioners that if it be held that the petitioner- 
Company is entitled to share in the com- 
pensation or in the amount which has been 
awarded, then the Commissioner is not en- 
titled to deduct from out of the compensa- 
tion payable to the petitioner-Company the 
liability which has been incurred by respon- 
dent No. 5. In other words the submission 
is that the liability is to be deducted from 
that owner who has incurred the debt and 
the same cannot be fastened on another 
owner. It is also contended that the amount 
of compensation which has been awarded 
does not include therein the value of the 
coke ovens which have been taken over and 
appropriate direction should be issued asking 
respondent No, 1 to pay adequate compen- 
sation to the petitioners in respect thereof, 


10. Respondents 1 to 3 in their affidavit 
in reply have submitted that there is an 
alternative remedy open to the petitioners 
which they have already availed of, namely 
by putting forth the claim before the Com- 
missioner under the Nationalisation Act. It 
is submitted by the said respondents that 
this Court should not exercise its writ juris- 
diction at all but more so because the Com- 
missioner has not yet adjudicated upon the 
claim of the petitioners. On merits, how- 
ever, it has been stated by respondents 1 to 
3 that the amount shown as being payable 
under the Nationalisation Act has been 
arrived at after taking into consideration 
“the assets and equipment of the petitioners”. 
The said respondents have clearly admitted 
that the plant, equipment, machinery etc., 
which is claimed by the petitioners to be be- 
longing to them, have been taken over under 
the Nationalisation Act. Respondent No. 5, 
however, in its return bas, while admitting 
the existence of the two agreements dated 
Ist July, 1961 and 15th June, 1968, denied 
that any amount is payable to the petitioners. 
It is further denied that the petitioners can 
be regarded as owners and it has also been 
denied that the petitioners own any part of 
the plant, machinery or equipment which 
have been taken over under the Nationalisa- 
tion Act. 


14. Before considering the rival 
tions of the parties, we may, at this 


conten- 
stage, 
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refer to the relevant provisions of the 
Nationalisation Act, Section 4 of the said 
Act provides for the acquisition of rights in 
coking coal mines. Section 4 (1), which is 
relevant, reads as under :-— 

“4. (1) On the appointed day, the right, 
title and interest of the owners in relation 
to the coking coal mines specified in the 
First Schedule shall stand transferred, to, 
and shall vest absolutely in, the Central 
Government, free from all incumbrances.” 
Section 5 refer to the acquisition of rights 
of owners of coke oven plants, The said 
section reads as under :— 


“5. On the appointed day, the right, title 

and interest of the owners of each of the 
coke oven plants specified in the Second 
Schedule, being the coke oven plants which 
are situated in or about the coking coal 
mines specified in the First Schedule, shall 
stand transferred to, and shall vest abso- 
lutely in, the Central Government, free from 
all incumbrances.” 
Both Sections 4 and 5 talk of the right, title 
and interest of the owners being vested in 
the Central Government. The term “owner” 
has been defined by S. 3 (n). The same 
reads as under :— 


“3 (n). “Owner” — (i) when used in rela- 
tion to a mine, has the meaning assigned to 
it in the Mines Act, 1952, 


(ii) when used in relation to a coke oven 
plant, means any person who is the imme- 
diate proprietor or lessee or occupier of the 
coke oven plant or any part thereof or is a 
contractor for the working of the coke oven 
plant or any part thereof.” 

Payment of amount to owners of coking 
coal mines is provided by S. 10. The same 
reads as under :— 


“10. The owner of every coking coal mine 

or group of coking coal mines specified in 
the second column of the First: Schedule, 
shall be given by the Central Government, 
in cash and in the manner specified in Sec- 
tion 21, for vesting in it, under Sec. 4, the 
tight, title and interest of the owner in rela- 
tion to such coking coal mine or group of 
coking coal mines, an amount equal to the 
amount specified against it in the corres- 
ponding entry in the fifth column of the 
said Schedule.” 
The collieries owned by respondent No. § 
are specified at Serial Nos. 112 to 116 of the 
First Schedule to the Nationalisation Act 
The relevant portion of the same reads as 
follows :— 
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SL Name of the ming Loostion of the Name and address A nount 
No. mine of the owners (in rupees) 
of the mine 
112 Kendwadih ‘J 98) Post Office Kusunda ) 
113 South Bulliary (J.101) Post Office Kusunda East India Coal Com. 
114 Jealgora (J.184) } Post Office Jealgora 4 pany Ltd.. Post Office 
115 Bareree Joyarampur Jealgora, Dhanbad. 93, 28, 500 
(J-168) { | 
116 Bararea (J-185) J 





12. The amount which is referred to in 
the 5th column of the First Schedule which 
is required to be paid on the nationalisation 
is, under the provisions of Ss. 20 and 21 of 
the Act, put at the disposal of the Commis- 
sioner of Payments by the Central Govern- 
ment. Section 23 provides that every per- 
son who has a claim against the owner may 
prefer the same before the Commissioner 
within the stipulated period. Sub-section (2) 
of S. 23, inter alia, provides for some types 
of debts to be paid out of the amount pay- 
able to the owner, in priority to all other 
unsecured debts. Such payments which have 
a priority are in the nature of wages and 
salary, amounts due towards contribution 
payable under the Provident Fund Act etc., 
amounts due under the Workmen Compen- 
sation Act, amounts due to employees from 
the provident fund, pension, gratuity etc. 
and sums due to the State Governments as 
royalty, rent or dead rent. Sub-section (3) 
provides that the aforesaid amounts payable 
under sub-section (2) shall rank equally 
amongst themselves and be paid in full and, 
if the assets are not sufficient, the balance 
amount payable shall abate. Procedure for 
entertaining any hearing of the claims against 
the owner is prescribed by sub-sections (4) 
to (9) of S. 23. The same, inter alia, provide 


for a hearing being given to the claimant 
as well as to the owner before the Com- 
missioner decides to admit or reject the 


claim in whole or in part. The decision of 
the Commissioner, admitting or rejecting the 
claim in whole or in part, can be appealed 
against, the appellate Court being the Prin- 
cipal Civil Court of Original Civil Jurisdiction 
within whose local limits the relevant mine 
was situate. Section 24, inter alia, provides 
that where the total amount of claim admit- 
ted by the Commissioner does not exceed 
the amount of money payable to the owner 
under the Act then the amount of admitted 
claim shall be paid in full and the balance 
remaining shall be paid to the owner. 
Where, however, the amount payable to the 


owner is insufficient to meet the full and 
total demand of the admitted claim then 
every such claim is to abate in equal propor- 
tion and shall be paid accordingly. Under 
Section 25 the amounts which have been 
advanced by the Central Government for 
the management of the mine can be recover- 
ed either out of the income derived by the 
mine, in the period during which the same 
remained under the management of the Cen- 
tral Government till the ownership vested 
in it, or if the amount advanced is not so 
recovered then the section provides for the 
Central Government to make a claim before 
the Commissioner, and such a claim is to 
have priority over the claim of all other un- 
secured creditors of the mine. 

13. Whereas. Sec. 23 of the Act refers to 
claims being made against the owner, S. 26, 
on the other hand, deals with cases where 
doubt or dispute arises as to the right of the 
person who is entitled to receive the 


com- 
pensation. The said section reads as fol- 
lows :— 


“26. (1) In the event of there being a 
doubt or dispute as to the right of a person 
to receive the whole or any part of the 
amount referred to in Ss. 10, 11 and 12, the 


Commissioner shall refer the matter to the 
Court for a decision, and shall make the 
disbursements in accordance with the deci- 


sion of the Court. 

Explanation.— In this section, “Court”, 
in relation to a coking coal mine or coke 
oven plant, means the principal Civil Court 
of original jurisdiction within the local 
limits of whose jurisdiction the coking coal 
mine or coke oven plant is situated.” 


14. Before dealing with the merits of the 
case, we may first discuss the preliminary 
objection raised on behalf of respondent 
No. 5. It was contended at the time of 
hearing that the petitioners have already 
availed of an alternative remedy open to 
them, namely, preferring a claim before the 
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Commissioner of „Payments, and as such this 
Court ought not to exercise its jurisdiction 
under Art. 226 of the Constitution. Ordi- 
narily when alternative remedy, provided 
under an Act, has been availed of then as a 
matter, of restraint a Writ Court refuses to 
exercise its jurisdiction. Where, however, 
questions are raised which cannot be adjudi- 
cated upon by the authorities constituted 
under the Act then, under such circum- 
stances, notwithstanding the fact that alter- 
native remedy has been availed of the peti- 
tioners would be entitled to invoke the juris- 
diction of this Court under Art. 226 of the 
Constitution. In the present case respondent 
No. 5 had, before the Commissioner, denied 
the right of the petitioners to receive any 
amount of compensation or payment in lieu 
of the plant, machinery etc. allegedly owned 
by the petitioners which is stated to have 
been taken over by the Central Government. 
One of the contentions was that the First 
Schedule does not provide for any payment 
to be made to a raising contractor like the 
petitioner-Company. In other words, the 
petitioner-Company was not being regarded 
as an owner who was entitled to receive 
any compensation under Section 10 of the 
Act. The petitioners accordingly were left 
with no alternative but to challenge the 
validity of the Act itself. Jt is now well 
settled that the validity of an Act cannot 
be challenged before an authority constitut- 
ed under the Act. The petitioners, there- 
fore, could not have challenged the validity 
of the Nationalisation Act before the Com- 
missioner of Payments and, as such, the 
only course open to the petitioners was to 
file the present writ petition. We, therefore, 
see no force in the preliminary objection 
raised on behalf of respondent No. 5. 


15. It is contended on behalf of the peti- 
tioners that if it be held that petitioner- 
Company is an owner who is entitled to re- 
ceive the amount under S. 10 then it will 
not be necessary for the petitioner-Company 
to challenge the validity of the Act. Ac- 
cording to the petitioners, on a correct inter- 
pretation of the Act, and Sec. 3 (n) in parti- 
cular, the petitioner-Company has to be re- 
garded as an owner who is entitled to have 
a share in the amount payable under col. 5 
of the First Schedule to the Act. There is 
force in this contention. Section 3 (n) pro- 
vides that word “owner” in relation to a 
mine, would have the same meaning as 
assigned to it in the Mines Act, 1952. Sec- 
tion 2 (1) Q) of the Mines Act, 1952 reads 
as follows :— 
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“2 (1) (D). “Owner”, when used in relation 
to a mine, means any person who is the 
immediate proprietor or lessee or occupier 


of the mine or of any part thereof and in 


the case of a mine the business whereof is 
being carried on by a Liquidator or Receiver 
such Liquidator or Receiver and in the case 
of a mine owned by a company, the busi- 
ness whereof is being carried on by a manag- 
ing agent, such managing agent; but does 
not include a person who merely receives a 
royalty, rent or fine from the mine, or is 
merely the proprietor of the mine, subject 
to any lease, grant or licence for the work- 
ing thereof, or is merely the owner of the 
soil and not interested in the minerals of 
the mine; but any contractor for the work- 
ing of a mine or any part thereof shall be 
subject to this Act in like manner as if he 
were an owner, but not so as to exempt the 
owner from any liability.” 

(Emphasis added.) 
Admittedly the petitioner-Company was a 
raising contractor. It was, therefore, in 
occupation of at least a part of the mine 
and as such it has to be regarded as an 
owner. This question is, in fact, no longer 
res integra. The question as to whether a 
raising contractor of a coal mine could be 
regarded as an owner within the meaning 
of Ss. 4 and 10 of the Nationalisation Act 
came up for consideration before the 
Supreme Court in the case of Industrial Sup- 
plies (AIR 1980 SC 1858) (supra). In this 
decision it was held that, if a raising con- 
tractor, under the terms of an agreement, 
was entitled to, and was in fact in actual 
physical possession and enjoyment of the 
colliery, then it would be regarded as an 


owner. In the present case also the two 
agreements in question do entitle the peti- 
tioner-Company to obtain actual physical 


possession of the three seams, namely, Seam 
Nos. 10, 11 and 12 and it was in actual 
physical possession thereof, Jt must, there- 
fore, follow, applying the dictum of the 
Supreme Court in Industrial Suppliers’ case, 
that the petitioner-Company was also an 
owner of the mine, 


16. It is, howeer, contended on behalf of 
the respondents that even though the peti- 
tioners may be regarded as owner, neverthe- 
less the First Schedule to the Act does not 
contemplate the payment of any amount to 
the petitioners. It is submitted that in the 
said Schedule in col. 4 the name and address 
of the owners is given and that is of respon- 
dent No. 5. We are unable to agree with 
this submission. Under Sec. 10 of the Act 
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it is, inter alia, provided that to an owner 
of the coal mine, which mine is specified in 
col. 2 of the First Schedule, cash is payable 
to the extent mentioned in col. 5. The right 
of an owner to receive the amount is con- 
ferred by Section 10. It is true that in Col. 4 
of the First Schedule respondent No. 5 has 
been described as the owner of the mine. 
Section 10 does not state that the amount 
stipulated in col. 5 of the Schedule is to be 
paid to the owner specified in col. 4 thereof. 
Jf the intention of the Legislature was that 
the amount specified in col. 5 was to be 
payable only to the owner mentioned in the 
First Schedule then Sec. 10 would have been 
differently worded. In such a case it would 
have been provided that the amount of cash 
payable on nationalisation would be paid to 
the owner specified in col. 4. The Legisla- 
ture advisedly did not do so. Jt was con- 
scious of the fact that in respect of some 
mines there may be more owners than one, 
each of whom would be entitled to receive 
a part of the amount payable under the 
First Schedule. The Legislature therefore, 
deliberately provided in S. 10 that the 
amount will be paid to the owner and did 
not state that the amount will be paid to the 
owner as specified in col. 4. The fact that 
the Legislature was conscious that in some 
cases more persons than one may be having 
a right to get compensation is also evident 
from the insertion of S. 26. The said sec- 
tion clearly contemplates persons other than 
the one specified in col. 4 of the First Sche- 
dule having a right or a claim to the amount 
in dispute. If money was only payable to 
the person specified in 4th column, then it 
would not have been necessary for Sec. 26 
to be enacted, as there would then be no 
possibility of any doubt or dispute arising. 
The right of the petitioner-Company to get 
a share of the amounts as an owner cannot, 
therefore, be taken away by its name not 
being included in col. 4 of the First Sche- 
dule, 


17. The next grievance of the petitioners 
is that out of the amount which is payable 
to them the claims admitted by the Com- 
missioner under Sec. 23 cannot be deducted. 
The submission is that there are huge claims 
against respondent No. 5 and the share 
which should be apportioned to the peti- 
tioners is to be out of the gross amount spe- 
cified in col. 5 of the First Schedule and not 
out of the net amount which may become 
payable after deducting from the said gross 
amount the claims payable under Section 23. 
In this connection it is further contended 
that the provisions of S. 25-A would not be 
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applicable to the petitioner. Section 25-A 


reads as under :— 


“25-A. Notice to owners of coking coal 
mines or coke oven plants and managing 
contractors, etc. — (1) After meeting the 
liabilities of persons whose claims have been 
admitted under this Act, the Commissioner’ 
shall notify, in such manner as he may think 
fit, the amount of money available with 
him and specify in such notification a date 
within which the owners of the coking coal 
mines or coke oven plants, the managing 
contractors and the owners of any machi- 


nery, equipment or other property which 
was vested in the Central Government or a 
Government company under this Act and 


which does not belong to the owners of the 
coking coal mines or coke oven plants may 
apply to him for payment. 

(2) Where any “application is made under 
sub-section (1), the Commissioner shall, after 
satisfying himself as to the right of the ap- 
plicant to receive the whole or any part of 
the amount, pay the amount to the person 
concerned and in the event of there being a 
doubt or dispute as to the right of the per- 
son to receive the whole or any part of the 
amount, the Commissioner shall deal with 
the application in the manner specified in 
sub-section (1) of S. 26.” 


418. There is force in the contention of 
the petitioners. Sections 23, 24, 25 and 25-A 
deal with the claims being made against the 
owners, they being admitted and thereafter 
being deducted out of the total amount pay- 
able, and the balance remaining to be paid 
to the owners. We have already held that 
there may be more than one owner in re- 
spect of a coking coal mine. As such each 
of them would be entitled to a portion of 
the amount payable under col. 5 of the First 
Schedule. Section 23 (1) provides for mak- 
ing of “a claim against the owner” and if 
that claim is admitted that amount is to be 
deducted from the amount payable to that 
owner. 


19. Sub-section (2) of S. 23 refers to cer- 
tain debts existing which are to be deducted 
from the amount payable. These debts are 


in the nature of wages, salary etc. payable 
to the employees in respect of the services 
rendered to the mine. The sums due to the 


State Government as royalty, rent or dead 


rent are also similarly deductible. 

20. The scheme of the Act clearly is that 
it is only from the portion allocable to the 
owner against whom a claim can be prefer- 
red that the claim which is admitted can be 
deducted. When Sec. 24 refers to the claim 
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which is admitted by the Commissioner be- 
ing deducted out of the amount payable to 
the owner, the reference to the said claim is 
to the one which is made under Section 23. 
A person who may have a claim against re- 
spondent No. 5 will prefer a claim against 
him and he cannot prefer a claim against 
the petitioner, though the petitioner is also 
an owner of the mine within the meaning 
of Sec. 3 (n). Whenever any such claim is 
made, the owner concerned is given an Op- 
portunity of being heard. The petitioners, 
in the event of any claim being made against 
respondent No. 5, cannot even claim for 
such an opportunity to be granted to them. 


21. It appears to us that it is only the 
owner who has incurred those debts who 
would be liable to pay the same. It cannot 


be, and nor the language of the said section 
suggests, that the amounts of debts of one 
owner can be deducted from the compensa- 
tion or amount payable to the other owner 
who did not owe that money. To put it 
differently, the sins of one owner cannot be 
visited on another. If the debts under sub- 
section (1) and/or sub-section (2) of Sec. 23 
are of respondent No. 5 then it is only from 
the amount which may be held to be pay- 
able to the said respondent that the said 
debts can be deducted. On the other hand, 
if any similar debt is due from the peti- 
tioners then out of the portion of the amount 
payable to the petitioners such debt can be 
deducted. 


22. Similar is the position with regard to 
the recovery of the sums advanced by the 
Government, Section 25 of the Act pro- 
vides that amounts advanced by the Gov- 
ernment may first be recovered out of the 
income, if any, which may be derived by the 
Government from the management of the 
mine before its nationalisation, and if the 
said income is not sufficient then the balance 
amount is to be recovered out of the amount 
payable to the owner under the Nationalisa- 
tion Act. In order to recover this amount 
a claim has to be made by the Central Gov- 
ernment to the Commissioner and the said 
claim has a priority over other claims. The 
amount advanced, which is covered by S. 25, 
has to be one which was advanced by the 
Central Government for the management of 
the mine. If, as is most likely, the advance 
has been made not to a raising contractor 
but to respondent No. 5 then the claim of 
the Government can only be against the 
person to whom the same had been advance 
ed i.e. respondent No. 5. It was certainly 
not the intention of the Act that claims 
could be made against persons to whom 
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sums had not been advanced. It is in this 
context that Sec. 25-A has to be interpreted. 
The reference, in S. 25-A, to the claims 
which have been admitted is to the claims 
referred to in Ss. 23 and 25 of the Act. We 
have already observed that such claims can 
only be against those owners who had in- 
curred the liability and not against the other 
persons who had not incurred the liability, 
though the latter persons may, by virtue of 
Section 3 (n) of the Act, be also regarded as 
owners of the mine. 


23. From the aforesaid discussion it fol- 
lows that if there are any claims against re- 
spondent No. 5, whether under S. 23, 24 or 
25, the same can be recovered only out of 
the amount payable to respondent No. 5 and 
cannot be recovered from the petitioners’ 
share of the said amount. As to what is the 
amount, if any, receivable by the petitioner 
out of the sum of Rs. 93,28,500/- would have 
to be decided not in these proceedings but 
in accordance with the provisions of the 
Nationalisation Act. While working out 
this amount, the authority concerned will 
have to determine as to how much amount 
out of Rs. 93,28,500/- pertains to Kend- 
wadih Colliery. It is only out of the amount 
so ascertained that the petitioner would be 
entitled to a share. It cannot claim any 
share out of the total amount of Rupees 
93,28,500/- which represented amount pay- 
able for nationalisation of five collieries of 
respondent No. 5. 


24. It is also contended by the petitioners 
that under the agreement entered into by 
the petitioner-Company with respondent 
No. 5 it was empowered to set up coke 
ovens for the purpose of converting coal into 
It is alleg- 
ed that it had spent a sum of Rs. 3,10,000/- 
in putting up a battery of hard coke ovens. 
There is no denial by respondents 1 to 3 
that these coke ovens had been taken over 
by the Government. Respondent No. 5, 
however, has denied the existence of such 
ovens having been set up. It is not neces- 
sary to go into the controversy, as to whe- 
ther the petitioners had set up the coke 
ovens or not, because the question as to how 
the coke ovens have to be dealt with has 
been decided by the Supreme Court in the 
case of M/s. Bharat Coking Coal Ltd. v. 
Shri Parmeshwar Kumar Agarwala, (1979) 3 
SCC 609. It was held by the Supreme 
Court in this case that coke oven was not 
coke oven plant and as such the same had 
not been nationalised. Before us it was 
admitted by the counsel appearing for re- 
spondents 1 to 3 that the amount of Rupees 
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93,28,500/- stated in col. 5 of the First Sche- 
dule did not include in it the value of the 
coke ovens. The Supreme Court in Bharat 
Coking Coal’s case held that the owners of 
the coke ovens could be entitled to the rent 
thereof. The quantum of rent was agreed 
to by the parties in the said case. There is 
no agreement in the present case because it 
has first to be ascertained, by a fact finding 
authority, as to who was the owner of the 
coke ovens, petitioner or respondent No. 5. 
It is obvious that this dispute cannot be 
decided either by this Court in these pro- 
ceedings or by the Commissioner under the 
Nationalisation Act. It will be proper, 
therefore, that the decision as to who was 
the owner of the coke ovens should be given 
by an officer or an authority nominated in 
this behalf by the Central Government who 
should also decide as to what is the amount 
of fair market rent which should be paid 
for the use of the said coke ovens by the 
respondents. 


25. As the petitioners have been held to 
be the owners within the meaning of S. 10 
of the Nationalisation Act, they would be 
entitled to a portion of the amount specified 
in col. 5 of the First Schedule, if they are 
able to satisfy that some of the building, 
plant, machinery etc. belonging to them has 
been nationalised and it is not necessary to 
decide the validity of the Nationalisation 
Act. In fact the learned counsel for the 
petitioners stated that he would not press 
for a decision on this point if his clients are 
held to be the owners within the meaning 
of S. 10 of the said Act. 


26. For the reasons stated hereinabove, 
this writ petition is allowed. As the peti- 
tioner-Company is a raising contractor and, 
therefore, an owner within the meaning of 
Section 10 of the Nationalisation Act, re- 
spondent No. 4 is directed to act in accord- 
ance with S. 26 of the Nationalisation Act 
and, within eight weeks from today, refer 
to a Court the dispute, if any, between the 
petitioners and respondent No. 5 in the man- 
ner stated therein, and the Court shall ascer- 
tain the amount payable to the petitioners, 
which amount shall be disbursed by respon- 
dent No. 4, in the light of the observations 
made in this decision. Further, a writ of 
mandamus is issued to respondent No. 1 di- 
recting it to adjudicate upon the claim of 
the petitioners, with regard to the coke ovens 
alleged to have been set up by them, in ac- 
cordance with the principles laid down by 
the Supreme Court in Bharat Coking Coal 
case after giving notice to respondent No. 5. 
The petitioners shall be entitled to costs 
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against respondent fee 


Rs. 550/-. 


No. 5,  Counseľ’s 


Petition allowed. 
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Khushi Ram, Petitioner v. Lal Man and 
others, Respondents. 


C. R. No. 1085 of 1981, D/- 28-7-1982.* 


Civil P. C. (5 of 1908), O. 1, R. 10 (2); 
0. 39, Rr. 1, 2 — Specific Relief Act (1963), 
S. 39 — Addition of parties — When çan 
be ordered — Suit for injunction restraiming 
defendants from interfering with possession 
of plaintiff — No allegation by plaintiff 
against Gaon Sabba — Grant of relief to 
plaintiff not going to cause prejudice to 
Gaon Sabha — Gaon Sabha is neither a 
necessary party nor proper party — Cannot 
be impleaded as a party defendant, 

The Court has power to direct a person 
to be made a party to the suit if such a per- 
son is a necessary party or that the Court 
feels the necessity of impleading him with a 
view to adjudicate upon all the questions in- 
volved in the suit. The questions involved 
in the suit would mean the questions con- 
cerning the parties to the suit and not with 
the questions concerning third party, 

{Para 5) 

A suit was filed by plaintiff restraining the 
defendants from interfering -with his posses- 
sion over a “Gher” (plot of land). The 
question of title was not in issue. There 
was no allegation by the plaintiff in the 
plaint that the “Gaon Sabha” was inter- 
fering with his possession. There was also 
no question of causing any prejudice to the 
“Gaon Sabha” if any relief would have been 
granted to the plaintif. The questions in- 
volved in the suit as to existence of “Gher”, 
possession of it by plaintiff and interference 
of plaintiff’s possession by defendants could 
be decided without the presence of “Gaon 
Sabha”. 7 

Held that the judgment in injunetion suit 
is not a judgment in rem. The judgment in 
the present suit between the plaintiff and de- 
fendants would not be binding on “Gaon 
Sabha”. The “Gaon Sabha” was therefore, 
neither a necessary party nor a proper party 
for the suit and hence could not be implead- 
ed as party defendant. (Paras 5, © 


*To revise order of P. K. Dham, Addl, 
Sub J., Delhi, D/- 28-8-1981. 
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Cases 
AIR 
AIR 
AIR 
AIR 
AIR 


Referred : Chronological Paras 
1974 Cal 358 

1973 Mad 25 

1969 Punj & Har 57 
1962 Pat 357 

1960 J & K 67 
AIR 1958 SC 886 

AIR 1929 Mad 443 

ORDER :— The question for decision _in 
this civil revision under S. 115 of the Civil 
P. C. is: whether Gaon Sabha, Khera Kalan, 
Delbi through its Pradhan (respondent No. 9) 
should be impleaded as a defendant in the 
suit filed by the petitioner against respon- 
dents Nos. 1 to 8? 

2. Briefly the facts are that the petitioner/ 
plaintiff on 24-1-1978 filed a suit against Te- 
spondents Nos. 1 to 8 for permanent injunc- 
tion restraining them from interfering in his 
possession of the Gher in suit alleging that 
he and the defendants were members of the 
proprietary body of the village Khera Kalan, 
Delhi, that a plot of land ‘belonging to him 
in the abadi Deh of the said village descend- 
ed to him from his ancestors and that the 
same was and is being used as a ‘Gher’ by 
his ancestors for storing their agricultural 
products and tethering of their cattles that 
the Gher was bound by a boundary wall of 
about 8 feet with a gate which could be 
locked and that there has been a well ata 
distance of about 4 feet from the said Gher 
which was made over to the public for pub- 
lic usage. It is further alleged that there are 
thoroughfares on all sides of the said Gher, 
that defendants Nos. 1 to 4 have their houses 
on the Eastern side while defendants Nos. 4 
to 8 have their houses on the Western side 
of his Gher. The plaintiff alleges that de- 
fendant No. 5, a Sub-Inspector in police, 
joined hands with other defendants with a 
view to divest him from the said Gher, that 
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defendants influenced the Pradhan of the 
Gaon Sabha to take steps against him and 
therefore, the Pradhan interfered with the 


plaintiff's possession with the result that the 
plaintiff in July, 1977 filed a suit for injunc- 
tion against the Gaon Sabha, Khera Kalan, 
Delhi. The Pradhan of that Gaon Sabha 
accepted the factual possession and owner- 
ship of the plaintiff. On the statement of 
the Gaon Sabha that it would not interfere 


in the plaintiff’s possession, the previous suit - 


of the plaintiff against Gaon Sabha was dis- 
posed of on 20-9-77 by the Subordinate 
Judge, Delhi. The plaintiff further alleges 
that as Gaon Sabha did not act according 
to the wishes of the defendants, they on the 
night intervening 23/24th Dec., 1977 demo- 
lished the boundary wall of the Gber and 
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removed articles belonging to him and thus 
they interfered in his possession. A report 
was lodged but on account of the influence 
of the defendant No. 5 who is a Sub-In- 
spector in the police, no action was taken. 
The plaintiff therefore, alleges that he is 
owner in possession of the Gher and that 
the defendants have no right or interest to 
interfere with his possession, that they are 
under an obligation not to disturb his peace- 
ful possession. 

3. The defendants in their written state- 
ment allege that there is no Gher in exist- 
ence as alleged by the plaintiff, that Gaon 
Sabha is a necessary party besides other de- 
fences. Various issues were framed by the 
trial Court on 12-10-78. Issues Nos. 1, 2 
and 3 are as follows: 

(1) Whether the suit is not maintainable 
for non-joining of necessary parties? 

(2) Whether the plaintiff is the owner in 
possession of the Gher in dispute? 

(3) Whether there existed no cause of 
action in favour of the plaintiff due to the 
non-existence of Gher/plot in dispute? 


4. On 24-10-79 Gaon Sabha, Khera 
Kalan made an application under O. 1, R. 10 
of the Civil P. C. for being impleaded as a 
defendant alleging that the site in question 
is a common thoroughfare, that it belongs 
to the Gaon Sabha, that the plaintiff in 
collusion with the village Pradhan in 1977 
filed a suit in which the Pradhan consented 
to the decree being passed against Gaon 
Sabha, that the Court dismissed the earlier 
suit of the plaintiff against Gaon Sabha on 
its undertaking. It is further alleged that 
the: previous suit was a collusive one and 
that Gaon Sabha has a right to retain it as 
a thoroughfare. The trial Court by the im- 
pugned order dated 28-8-81 directed the 
plaintiff to implead Gaon Sabha as defen- 
dant No. 9 in the case holding that there 
are disputes of ownership, possession and 
nature of the land in question; that Gaon 
Sabha is a necessary party and that Gaon 
Sabha would be prejudiced if it was not 
made a party to the suit. The plaintiff has 
filed this revision. His contention is that 
the impugned order is without jurisdiction 
and suffers from material irregularity and 
illegality in the exercise of jurisdiction, His 
submission is that the trial Court has no 
jurisdiction to implead a defendant unless 
the case is covered by O. 1, R. 10 (2) of the 
Civil P. C. The relevant portion of O. 1, 
R. 10 (2) of the Code for impleading a party 
reads as under: 

“The Court may at any stage of proceed- 
ings, either upon or without the application 
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of either party, and on such terms as may 
appear to the Court to be just, order ........ 
that the name of any person who ought to 
have been joined, whether as plaintiff or de- 
fendant, or whose presence before the Court 
may be necessary in order to enable the 
Court effectually and completely to adjudi- 
cate upon and settle all the questions involv- 
ed in the suit, be added.” 


5, A bare reading of this provision shows 
that the Court has power to direct a person 
to be made a party to the suit if such a 
person is a necessary party or that the Court 
feels the necessity of impleading him with a 
view to adjudicate upon all the questions in- 
volved in the suit. The questions involved 
in the suit would mean the questions con- 
cerning the parties to the suit and not with 
the questions concerning third party. In 
short the Court has to determine if such a 
person ought to haye been joined as party. 
In other words Court has to determine whe- 
ther such a person is a necessary party with- 
out whose presence no relief could be grant- 
ed to the plaintiff or the defendant. In the 
alternative the Court has to determine whe- 
ther the presence of any such person was 
necessary to decide the disputes between the 
parties to the suit. In other words it would 
mean that if a person was a necessary party 
the Court must order for the addition of that 
person as party to the suit. In case such a 
party was only a proper party then that party 
can be added if the Court holds that to de- 
cide dispute between the parties, his presence 
was necessary. These are the two circum- 
stances prescribed by this provision of law 
under which a person can be made a party 
to the suit, Order 1, Rule 9 of the Civil P.C. 
provides that by reasons of misjoinder and 
nonjoinder of parties, the Court will not dis- 
miss the suit. It has been further provided 
that Rule 9 of Order 1 of the Code would 
not apply where a necessary party was not 
jolned to the suit. In other words, it means 
that if a necessary party is not before the 
Court, then the suit may be dismissed. In 
view of these provisions it is clear that if a 
party is a necessary party such a person must 
be added as a party to the litigation. If such 
a party is a proper party, the Court may con- 
sider whether his presence was necessary to 
decide the case. The Court has to exercise 
its discretion while impleading a party. In 
the instant case the disputes between the 
plaintiff and defendants Nos. 1 to 8 are: 
whether the plaintiff is owner in possession 
and entitled to the injunction restraining the 
defendants from interfering with his posses- 
sion. The rights of the Gaon Sabha, if any, 


Lal Man A IR. 


are independent of the rights of the plaintiff 
and defendants. If the plaintiff fails to prove 
his possession of the Gher or if he fails to 
prove the existence of the Gher, the suit may 
be dismissed at the instance of the defen- 
dants. If any relief is granted to the plaintiff 
against the defendants such relief would not 
prejudice the Gaon Sabha in this suit for in- 
junction. Gaon Sabha is not a necessary 
party because there is no allegation that Gaon 
Sabha is interfering with the alleged posses- 
sion of the plaintiff. Thus I am of the view 
that the trial Court was not correct in hold- 
ing that Gaon Sabha would be prejudiced if 
it was not made party to the litigation. Fur- 
ther the question of ownership is not directly 
involved in the present suit. The plaintiff 
has claimed injunction against the defendants 
mainly on the ground that he is in possessjon 
of the Gher. Whether such an injunction 
would be granted or not is the subject matter), 
of the trial. If the plaintiff has no right, if 
he is not held to be the owner, an injunction 
may or may not be granted restraining the 
defendants from interfering with his posses- 
sion. The judgment between the plaintiff and 
the defendants would not be binding upon 
the Gaon Sabha. It would not be a judg- 
ment in rem. In these circumstances J am 
of the opinion that Gaon Sabha is not a 
necessary party. 


6. The next question therefore, is: whe- 
ther Gaon Sabha is a proper party and its 
presence is necessary before the Court to 
enable it to give relief to the plaintiff against 
the defendants? As already stated, the dis« 
pute between the plaintiff and the defendants 
is whether the Gher is in existence and whe- 
ther the plaintiff is in possession and further 
whether there has been any interference by 
the defendants. These questions can be de- 
cided without the presence of Gaon Sabha. 
So I am of the view that Gaon Sabha is also 
not a proper party to the present litigation. 


7. The learned counsel for the Gaon 
Sabha and the defendants strenuously point 
out that the question of ownership is in dis- 
pute. I do not agree. It is not a title suit. 
The plaintiff is not claiming possession of 
property. He is claiming injunction to re- 
strain the defendants from interfering with 
his possession. The learned counsel for the 
respondents next submit that the previous 
suit by the plaintiff against the Gaon Sabha 
was a collusive suit. Right or wrong a de- 
cree was passed on the statement of the Pra- 
dhan of the Gaon Sabha in the earlier suit, 
whether it is binding or not is not a matter 
for decision before me. The decree unless 
set aside in due course of law would be bind- 
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ag. If Gaon Sabha has a grievance about 
he previous decree it may take steps avail- 
ble in law but it does not mean that it can 
e impleaded in the present suit to raise the 
juestion that the previous decree was collu- 
ive between Gaon Sabha through its Pra- 
than and the plaintiff. Various authorities 
ave ‘been cited by respondents but in each 
‘ase it would depend upon facts of individual 
sase, whether a person was a necessary or a 
roper party to the litigation. I do not there- 
‘ore, propose to discuss the following auth- 
srities referred by the counsel for the respon- 
lents: Secy. of State v. Murugesa Mudaliar, 
AIR 1929 Mad 443, Nallathambi Goundan 
7. Vijaya Raghavan, AIR 1973 Mad 25, Mt. 
Bindru v. Sada Ram, AIR’ 1960 Jammu and 
Kashmir 67 and ‘Razia Begum v. Sahebzadi 
Anwar Begum, AIR 1958 SC 886. 


In Banarasi Das v. Panna Lal, AIR 1969 
Punj & Har: 57, it‘ has. been observed “by 
R. S. Sarkaria, J. (as he then was) that (at 
o. 59), : ; i 


“Under sub-para (2) of Order 1, Rule 10 
of the Civil P. C. .. .. ..., a person may be 
added as a party to a suit in two cases only, 
i.e, when he ought to have been joined and 
is not so joined, i.e., when he is a necessary 
party, or, when without his presence the 
questions in the suit cannot be completely 
decided. In my opinion, there is no juris- 
diction to add a party in any other case 
merely because that would have a third per- 
son the expense and botheration of a sepa- 
rate suit for seeking adjudication of a col- 
lateral matter, which was not directly and 
substantively in issue in the suit into which 
he seeks intrusion.” 


It has been further observed (at p. 60): 


“As a rule, the Court should not add a 
person as a defendant in a suit when the 
plaintiff is opposed to such addition. The 
reason is that the plaintiff is the dominus litis. 
He is the master of the suit. He cannot be 
compelled to fight against a person against 
whom he does not wish to fight and against 
whom he does not claim any relief. If op- 
position by the plaintiff to the addition of 
parties is to be disregarded as a rule, it 
would be putting a premium on the un- 
desirable practice of third parties intruding 
to ventilate their own grievances, into a 
litigation commenced by one at his own ex- 
pense against another. The word ‘may’ in 
sub-rule (2) imports a discretion. In exer- 
cising that discretion, the Courts will in- 
variably take into account the wishes of the 
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plaintiff before adding a third person as a 
defendant to his suit. Only in exceptional 
cases, where the Court finds that the addition 
of the new defendant is absolutely necessary 
to enable it to adjudicate effectively and com- 
pletely the matter in controversy between the 
parties will it add a person as a defendant 
without the consent of the plaintiff.” 


8. In Motiram Roshanlal Coal Co. (P.) 
Ltd: v. District Committee, Dhanbad, AIR 
1962 Pat 357, it has been observed that the 
expression ‘all the questions involved iri- the 
suit’, cant only be questions as between : the 
parties to the litigation. In Narayan Chan- 
dra Garai v. Matri Bhandar Pvt. Ltd, AIR 
1974 Cal 358, it has been held that apparently 
a person is not to be added as a defendant 
merely because he or she would be ‘in- 
cidentally affected by the judgment and the 
main consideration should be whether or not 


- the presence of such person is necessary to 


enable the Court to effectually and completely 
adjudicate upon and settle the questions in- 
volved in the suit and if the question at issue 
between the parties can be worked out with- 
out anyone else being brought in, the stran- 
ger should not be added as a party. i 

9. I am therefore, of the opinion that the 
trial Court has exercised the jurisdiction, in 
impleading the Gaon Sabha, which was not 
vested in-it, The Gaon Sabha is neither a 
necessary nor a proper party for adjudica- 
tion of the disputes involved between the 
plaintiff and the defendants in this suit for 
injunction. I, therefore, accept the revision 
petition and set aside the impugned ordep 
with costs, 


Revision allowed, 


AIR 1983 DELHI 81 
AVADH BEHARI ROHATGI AND 
Mrs. LEILA SETH, JJ. 

M/s. Delhi Sainik Co-operative House 
Building Society Ltd., New Delhi and an- 
other, Appellants v. The Financial Commis- 
sioner, Delhi Administration, Delhi and 
others, Respondents. 

Letters Patent Appeal No, 358 of 1971, Df- 
3-9-1982.% 

(A) Civil P. C. (5 of 1908), O. 23, R. 3 — 
Delhi Land Reforms Act (1954), S. 85 — Suit 
under, for declarafion as Dbhumidhars — 


* Against judgment of S. Rangarajan, J.. in 
Civil Misc. (Main) No. 77 of 1971, DJ- 
23-9-1971. 
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Plaintiffs alleging their possession as forcible 
— Death of some of plaintiffs during pend- 
ency of suit itself — Suit proceeding without 
bringing representatives of deceased on re- 
cord — Appeal would not abatg for not 
bringing L. Rs. of deceased on record. 


Where certain persons filed suit under Sec- 
tion 85 on ground that they had been in pos- 
session of certain land and no ejectment suit 
was brought against them for three years by 
relying on entries of possession in their favour 
in consequence of an order obtained fraudu- 
lently and they described their possession as 
forcible and unauthorised, they being in the 
position of trespassers, appeal filed against 
the suit would not abate merely because legal 
representatives of some of them were not 
brought on record within time especially 
when the death of deceased plaintiffs had 
occurred during the pendency of the suit it- 
self and their Jegal representatives were not 
brought on record. The claim of each of 
the trespassers is distinct. On the death of 
one such trespasser the appeal will not abate. 
Non-substitution of his legal representatives 
does not result in abatement. The trespass is 
several. AIR 1971 Punj 355 and AIR 1963 
All 496, Rel, on. (Paras 13 and 19) 


(B) Delhi Land Reforms Act (8 of 1954), 
Section 84 — Suit for ejectment under — 
Application by owner to Revenue Assistant 
to prove that entries in Khasara Girdawari 
were got corrected by opposite parties by 
concealment of facts before another Reyenue 
Assistant — Revenue Assistant hearing case 
can set aside order of other Revenue As- 
sistant. Civil Misc. (Main) No. 77 of 1971, 
D/- 23-9-1971 (Delhi), Reversed. 


Where on an application by certain per- 
sons made to Revenue Assistant for rectifica- 
tion of the entries in the Khasara Girdawari 
the Revenue Assistant ordered that the entries 
be corrected and the possession of these per- 
sons be entered as badastoor, the application 
made by the owners to another Revenue As- 
sistant for setting aside the order in their suit 
for ejectment of those whose possession was 
recorded, on the ground that the order for 
correction was obtained fraudulently, could 
not be rejected on the ground that the order 
was of an officer of coequal jurisdiction. 
That the order was a judicial order is not a 
ground to hold that it cannot be shown to 
be a nullity. It can be shown to the tribunal 
trying the case that the order which is sought 
to be relied upon by a party is a nullify be- 
cause it was obtained by fraud. . Fraud is an 
extrinsic, collateral act which vitiates the 
most solemn proceedings of Courts of justice. 


A.LR. 


This is fundamental in our law. Civil Misc. 
(Main) No. 77 of 1971 (Delhi), D/- 23-9-1971, 
Reversed. (Paras 15 and 20) 

(C) Letters Patent (Delhi), Clause 10 — 
Constitution of India, Article 227 — Decision 
of single Judge under — No appeal lies to 
Division Bench under Clause 10 of Letters 


Patent. (Para 22) 
Cases Referred : Chronological Paras 
AIR 1980 SC 193 : 16 Delhi LT 116 20 
AIR 1971 Punj 355 13 
AIR 1963 All 496 13 


1930 AC 298 : 142 LT 616 : 99 LJ Ch 228, 
Jonesco v. Beard 20 
(1801) I East 244 : 102 ER 95, Graham v. 
Peat 17 
(1776) (3) 2 Smith LC (13th ed.) 644 : 20 
State Tr. 619, Duchess of Kingston’s case 
20 

(1765) 19 SLT 1029, Eslick v, Carrington 
13 
(1750) 2 Ves Sen 125 : 26 ER 191 : 1 Wils 
286, Earl of Chesterfield v. Janseen 
39 Miss 755, Alexander v. Polk 1! 


H. L. Dutt, for Appellants; S. S. Dalal, for 
Respondents. 

AVADH BEHARI ROHATGI, J. :— This 
is an appeal from the order of a learned 
single Judge dated 23-9-1971. 

2. The case has a long chequered history. 
Smt. Saroopi and Shame Singh were the 
owners of 99 bighas — 13 biswas of land in 
village Khanpur in equal shares. On 6-8- 
1963 the appellant, Delhi Sainik Co-operative 
House Building Society Ltd., (the society) 
purchased from Sbrimati Sarupi her half 
share in the land for Rs. 77,000/-. On 4-10- 
1965 the society’s name was mutated in the 
revenue records. 

3. On 16-10-1969 seven persons — Puran, 
Nathus, Yad Ram and four sons of Kalley, 
namely, Narain Singh, Ram Pershad, Har 
Pershad and Dhani (shortly referred to as 
Puran and others) — brought a suit under 
Section 85 of the Delhi Land Reforms Act, 
1954 (the Act). This was a claim for the de- 
claration of bhumidari rights in their favour 
on the ground that they were in possession 
of 8 bighas of land which forms part of the 
land purchased by the society from Smt 
Sarupi. Puran and others alleged that they 
were in “forcible possession” of eight bighas 
of land and that they were entitled to a de- 
claration of bhumidari rights under S. 85 of 
the Act because no proceeding for their eject- 
ment had been instituted within a period of 
three years as required by the Act. On 
June 16, 1970 the society in its turn brought 
a suit for ejectment of Puran and others 


y 
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under Section 84 of the Act. While the suit 
under Section 85 of the Act was being tried 
by the Revenue Assistant. Mr. K. N. Sri- 
vastava, the society, sought to prove before 
him that certain revenue entries on which 
Puran and others relied were not binding on 
it because these entries were got recorded 
behind the back of Smt. Sarupi, Shame Singh 
and without any notice to the society. What 
are those entries on which Puran and others 
founded their claim, it is necessary to know 
at this stage. 


4. In the revenue record for the period 
1953-54 to 1957-58 Smt. Sarupi and Shame 
Singh were recorded in cultivatory possession 
(khudkast) in respect of the two khasra num- 
bers which were in dispute before the Reve- 
nue Assistant in the proceedings under S. 85. 
These are 454 (4 bighas — 16 biswas) and 
462/1 (3 bighas —- 4 biswas) The entire 
land is 8 bighas which is in dispute before the 
Revenue Assistant as being the subject matter 
of the declaration of bhumidari rights. From 
1958 to 1962 Puran and others were entered 
as non-occupancy tenants paying one half of 
the produce to Smt. Sarupi and Shame Singh. 
For the years 1963-64 and 1964-65 Sarupi 
and Shame Singh were again recorded in 
khudkast. In 1966 the name of the society 
was recorded along with Shame Singh in 
khudkast. This was so because the sale had 
taken place in 1963 and mutation had been 
effected of the purchaser’s rights in the re- 
venue records in 1965. 


5. On February 9, 1965 Puran, Nathua, 
Yad Ram and the sons of Kalley made an 
application to the Revenue Assistant Mr. 
S. L. Dua for the rectification of the entries 
in the Khasra Girdawari. Notice of the ap- 
plication was issued to Sarupi and Shame 
Singh but they never appeared before him. 
He, therefore, held that Sarupi and Shame 
Singh had been properly served and started 
ex parte proceedings against them. No notice 
was issued to the society. Witnesses were ex- 
amined in support of the claim of Puran and 
others. In the result Mr. Dua accepted the 
application of Puran and others and ordered 
that the entries of 1963-64, 1964-65 and 
1965-66 be corrected and in place of the ori- 
ginal entries the possession of Puran and 
others be entered as ‘badastoor’ (as before). 
This was Mr. Dua’s decision dated 30-11- 
1966. 


6. When the society came to know of this 
order of Mr. S. L. Dua, an application was 
made by the society to another Revenue As- 
sistant, Mr. S. L. Malhotra, for setting aside 
the order of Mr. Dua. Mr. Malhotra reject- 
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ed this application by order dated July 24, 
1967 on the ground that the order being of 
an officer of coequal jurisdiction he had no 
authority to set aside the order. 


7. Now in the proceedings before Mr. 
K. N. Srivastava under Section 85 of the Act 
Puran and others apparently relied upon the 
corrected entries and the order of Mr. S. L, 
Dua dated 30-11-1966 in support of their 
claim. The society contested the right of 
Puran and others. The main ground of op- 
position was that the order of Mr. Dua was 
obtained fraudulently and that the order did 
not bind the society. The ground of com- 
plaint was that neither Sarupi nor Shame 
Singh were validly served. Nor was the so- 
ciety ever given notice of the ápplication 
made to Mr. Dua. The society says that 
Narain Singh son of Kalley who was the vil- 
lage Pradhan at the material time knew about 
the sale in favour of the society and it was 
in his presence that the mutation was effect- 
ed. But the society was kept in the dark 
throughout with what was happening before 
Mr. Dua. The society wanted to adduce evi- 
dence before Mr. Srivastava to establish 
fraud and suppression of summon and fraudu- 
lent concealment of true facts. They wanted 
to produce in evidencè tehsildar, naib tehsil- 
dar, a process-server, a clerk of the record 
room and Mr. S. L. Dua himself to estab- 
lish their case. Mr. Srivastava by order 
dated 7-10-1970 refused permission to the 
society to produce this evidence. He said: 


“The evidence cannot be allowed to be 
led here because it will mean challenging tho 
order of Shri S. L. Dua for which this Court 
is not proper forum.” 


8. From his order a revision petition was 
taken to the Financial Commissioner, The 
revision was rejected on 7-12-1970. 


9. Qn 15-3-1971 the society and Shame 
Singh brought a petition under Articles 226 
and 227 of the Constitution in this Court re- 
questing that the order of the Financial Com- 
missioner dated 7-12-1970 and the order of 
the Revenue Assistant, Mr. K. N. Srivastava, 
dated 7-10-1970 be quashed. This was treat- 
ed as C. M. (Main) No. 77 of 1971 under 
Article 227 of the Constitution. The learned 
single Judge dismissed the petition by order 
dated 23-9-1971. He took the view that the 
order of Mr. S. L. Dua was a judicial order 
and the society was precluded from attack- 
ing the said order collaterally. This was the 
ground of his decision. From his decision this 
appeal under Clause 10 of the Letters Patent 


_has been brought. 
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10. Mr. Dalal on behalf of the respon- 
dents, Puran and others has taken a two-fold 


_ objection before us. In the first place he says 


_, suit. 


that this appeal has abated by reason of the 
death of Yad Ram and Ram Pershad, Yad 
Ram was one of the original claimants in the 
Ram Pershad is one of the four sons 
of Kalley. The legal representatives of Yad 


` Ram and Ram Pershad were not brought on 


record in time and the application for con- 
donation of delay was made which was re- 
fused by a Division Bench of this Court. 
Mr. Dalal contends that if the appeal is 
allowed there will be two conflicting orders. 


_ We are not impressed by this argument. © 


11. It is necessary to examine at this stage 


_ the allegations of Puran, Nathu, Yad Ram 


_own rights, 


and Kalley’s sons in their suit under S. 85 of 
the Act. In the application dated 15-10-1969 
they alleged that they took “forcible posses- 
sion” of the land in the year 1957-58 and 
remained in possession of the same in their 
The claimants describe their 


possession as “forcible and unauthorised” 


` and “without the consent of the bhumidhars”, 


namely, Sarupi and Shame Singh. Their case 


. was that they have “completed their title” to 
: bhumidari rights “after a period of three 


s 


years of adverse possession which commenced 
in the year 1957-58 and became entitled to 
the declared as Bhumidhars”. The expres- 
sion ‘adverse possession’ is misleading, What 
is meant is that Puran and others have been 
in forcible possession for three years viz. 
1963-64, 1964-65 and 1965-66. This claim is 
founded on the entries of these years ordered 
to be corrected by Mr. S. L. Dua,. Revenue 
Assistant. It is not true to say that it is an 
“adverse possession” as understood in law. 
“Adverse possession” designates a possession 
in opposition to the true title and real owner, 
and implies that it commenced in wrong and 
is maintained against right. (Alexander v. 
Polk, 39 Miss 755). It must be for a period 
of twelve years before the possession ripens 
into ownership. Here we are concerned only 
with three years. 


12. In Schedule I to the Delhi Land Re- 
forms Act, 1954 the period of limitation is 
prescribed. Entry 19 reads. “Suit for eject- 


- ment of a person occupying land without 


‘+ 13. The only question therefore is: 
ds the nature of possession of Puran and 


title and damages” (S. 84) the period of’ 


limitation is three years “from the Ist of July 
following the date of occupation.” 


What 


others? The Act says that it must be. an 
occupation of land without title, of a person 
whose ejéctment is sought Such a suit has 
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to be brought within three years. On their 
own showing the possession of Puran and 
others is described as “forcible possession” 
and “forcible and unauthorised”. The claim 
made is that for more than three years they 
have been in such possession and no ejéct- 
ment suit having been brought against them 
for three years under Section 84, they were 
entitled to be declared as Bhumidhars. Where 
a person claims that he is in “forcible pos- 
session” or that his possession is “forcible 
and unauthorised” it is admittedly a posses- 
sion without claim of right. The claim | of 
Puran and others is founded on such an ac 
of possession which means a trespass in law 
and the element of force is admittedly pre. 
sent in their claim. “Every invasion of pro- 
perty, be it ever so minute, is a trespass” 
(Eslick v. Carrington, (1765) 19 SLT 1029, 
1066). The-act of entering on another man’s 
land without lawful authority is the type of . 
claim that Puran and others have advanced 
in their suit. The wrongful entry upon the 
society’s land by breaking or entering into 
the close of the society is by means of ap- 
plication of force. Such a right is claimed 
by Puran, Nathu, Yad Ram and sons, of 
Kalley. In any event the claim of each of 
the trespassers is distinct. On the death of 
one such trespasser the appeal will not abate. 
Non-substitution of his legal representatives 
does not result in abatement (Hari Chand v. 
Bachan Kaur, (AIR 1971 Punj 355). The 
trespass is several. (Himanshudhar Singh y. 
Ram Hitkari, AIR 1963 All 496), 

14. If the order of Mr. S. L. Dua was 
obtained in fraud of the rights of the society 
it will be unconscionable for a person to — 
avail himself of the advantage which he has 
obtained. It would certainly give a wrong 
doer an advantage of his own wrong. . Ex- 
trinsic fraud, if proved, justifies equitable Te- 
lief against a judgment or decree. Fraud 
means some intentional act or conduct by 
which the prevailing party has prevented the 
successful party from having a fair submis- 
sion of the controversy. 


15. It would be difficult, if not impossible 
to define fraud in such a way as to provide 
for every case in which the term may be used 
and We do not propose to attempt to do so. 
It normally refers to something dishonest and 
morally wrong, particularly the acquisition of 
pecuniary or material benefits by unfair f 
means. Fraud is inconsistent with a claim of 
right made in good faith to do the act com- 
plained of. As long ago as. 1715 Lord Hard- 
wick said, “this Court has an undoubted juris- 
diction to relieve against every species of 
fraud.” Earl of Chesterfield v. Ta 
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is a Court of law as ‘well as of equity. We 
cannot agree that the Revenue Assistant 
hearing the case will have no power to re- 
scind and set aside the order of Mr. Dua if 
it is shown to him that it was obtained by 
fraud. 


16. The whole case of Puran and others, 
is based on force. The use of words “forcible 
possession” shows that unlawful or wrongful 
action is meant. Force means such display 
of physical power as is reasonably calculated 
to inspire fear of physical harm to those op- 
posing possession of premises by a trespasser. 
If these people have entered upon another’s 
possession by use of force it will be wrong- 
ful. It means that they took possession with- 
out a claim of right. It means taking is in- 
tentional and deliberate, that is to say with- 
out mistake. You must know when you take 
the property that it is the property of an- 
other person and that you are taking it de- 
liberately, not by mistake, and with intent to 
deprive that person of his property. Force 
is implied in every trespass. This is not a 
case where a man takes possession of a pro- 
perty which he really believes to be his own, 
does not take it fraudulently, however un- 
founded his claim may be. 


17. So this case has to do with force or 
fraud. The whole case of Puran and others 
is based on naked force. Avowedly the claim 
as made in the suit is founded on “forcible 
possession”. As regards the entries on which 
they rely in support of their claim of bhumi- 
dari rights, the society says that the entries 
were obtained from the Revenue Assistant 
fraudulently. We do not see why the society 
cannot show that a claim founded on force 
or fraud ought not to be upheld by the Court. 
“Any possession is a legal possession against 
a wrongdoer” per Lord Kenyon C. J. in 
Graham v. Peat, (1801) 1 East 244 (KB). The 
possession of the society is founded on title. 
It has purchased the land. What is the effect 
of entries on their title and possession? This 
is the question to be tried. 


18. In our opinion on this ground the suit 
does not abate. 

19. There is another reason also. No ap- 
plication has been made in respect of bring- 
ing Yad Ram and Ram Pershad’s heirs on 
the record: of the trial Court before the Re- 
venue Assistant. If the suit can continue 
without Yad Ram and Ram Pershad so can 
this appeal. If the death of Yad Ram and 
Ram Pershad does not result in the abate- 
ment of the suit, their death will not result 
in the abatement of this appeal, 


Mis. D. S. Co-op. H. B. Socy. Ltd. 
(1750) 2 Ves Sen 125). Every Court today ` 
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20. Mr. Dalal next ‘argued that Mr. K.N ' 
Srivastva was rigbt in holding that the in- 
validity of the order of Mr. Dua coiild not 
be urged before him and ought to have been 
challenged in'a proper forum. The learned 
single Judge put it differently. He said that 
the order of Mr. Dua was a judicial order 
and it cannot be attacked collaterally mean- 
ing thereby that before another Revenue As- 
sistant its validity cannot be questioned. We 
do not agree with this reasoning. The main, 
ground of the society is that this order hasi 
been obtained by fraud from Mr. Dua. 
Fraud is a conduct which vitiates every 
transaction known to the law. It then vitiates 
a judgment of the Court. It is an insidious 
disease, and if clearly proved to have been 
used so that it might deceive the Court, it 
spreads to and infects the whole body of the 
judgment. (Jonesco v. Beard, 1930 AC 298 
at pages 301, 302). “A judgment obtained by 
fraud or collusion, even it seems a judgment 
of the House of Lords, may be treated as al 
nullity.” (Halsbury 4th Ed. Vol. 16 para 1553). 
This proposition has been applied by the Su- 
preme Court in Noronah v. Prem Kumari, 
(1979) 16 Delhi LT 116 : (AIR 1980 SC 193) 
(per Krishna Iyer J.), Now if the case is that 
the order was obtained by fraud and that 
there was no valid service of summons on 
Sarupi and Shame Singh and that the society 
was never heard by Mr. S. L. Dua, though 
Narain Singh, one of the claimants, knew 
about the sale and of the society’s title to the 
land and fraudulently suppressed this vital 
fact, these facts ought to be allowéd to be as- 
serted and proved. These are facts which can 
be proved by the society before the Revenue 
Assistant. The reason is that the society was 
never a party to the judgment of Mr. S. L.. 
Dua dated 30-11-1966. No notice was sent to 
it. Now that judgment is being used against 
the society for the acquisition of bhumidari 
rights and the society has been impleaded as 
a defendant in addition to Sarupi and Shame 
Singh, can the order dated 30-11-1966 be 
used against the society with a retrospective 
effect for defeating the title of the society 
and for acquiring bhumidari rights in the 
land of one who was never heard in the pro- 
ceedings resulting in the correction of reve- 
nue entries? That the order was a judicial! 
-order is not a ground to hold that it cannot, 
be shown to be a nullity, It can be shown 
fo the tribunal trying the case that the order 
which is sought to be relied upon by a party 
is a nullity because it was obtained by fraud. 
Fraud is an extrinsic, collateral act which 
vitiates the most solemn proceedings of 


Courts of justice, Duchéss of Kingstone’s 
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case (1776) (3) 2 Smith LC (13th ed.) 644 at 
651 per De Grey, C. J.. This is fundamental 
in our law. 


21. In our opinion the Revenue Assistant 
Mr. K. N. Srivastva was wrong in disallow- 
ing the evidence. This evidence is admissible. 


22. We had dictated the judgment up to 
this point. It was then brought to our notice 
that the society had in fact made a petition 
under Article 227 of the Constitution. We 
then heard the parties again on this question. 
The petition originally was under Arts. 226 
and 227 of the Constitution. It came for 
admission on 19-4-1971 before a Division 
Bench. The bench was of the view that peti- 
tion under Article 226 was not maintainable. 
The petitioner’s counsel sought leave to 
amend the petition. The amended petition 
under Article 227 came before a single Judge 
for admission on 11-5-1971. It was admitted 
by him. It was thereafter decided by another 
single Judge. From the decisions of the 
single Judge under Article 227 no appeal lies 
to a Division Bench under Clause 10 of 
Letters Patent. This is settled law. There- 
fore we have no option but to dismiss the 
appeal as not maintainable. We have said 
enough to show that it is a case of force and 
fraud. The revenue assistant will not feel 
constrained from doing justice to the society 
if he independently comes to the conclusion 
that the respondents are reaping benefit of 
their own fraud and force. 

23. For these reasons the appeal is dis- 
missed. The parties are left to bear their 
own costs. 

24, The parties are directed to appear 
before the Revenue Assistant on 4-10-1982 
Records be sent down immediately. 


Appeal dismissed, 
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Banwari Lal Radha Mohan, Petitioner v. 
The Punjab State Co-operative Supply and 
Marketing Federation Ltd., Respondent, 


O. M. P. No. 62 of 1982 and I. A. No. 
1719/82, D/- 27-8-1982. $ 
(A) Civil P. C. (5 of 1908), S. 11, O. 39, 
R. 1 — Application for temporary injunction 
restraining beneficiary from encashing bank 
guarantee dismissed as premature — Subse- 
quent application for the same is uot barred. 
When the dismissal of the previous applica- 
tion for issue of ex parte temporary injunc- 
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tion, restraining the beneficiary from encash- 
ment of the bank guarantce proceeded on the 
ground of the same being premature and 
even though the applicants did bring a review 
petition in which they mentioned about the 
existence of fraud but that petition was dis- 
missed in limine and no adjudication was 
made in respect of perpetration of fraud 
or othcrwise, obviously because till then the 
ground of the application being premature 
existed as no demand of encashment of bank 
guarantee was made by beneficiary the second 
application for injunction would not be not 
barred by the previous judgment. (Para 8) 


(B) Coniract Act (9 of 1872), Section 126 
— Bank guaranice — Encashment — Bank 
issuing guarantee is not concerned with 
underlying contract except in clear case of 
fraud — Fraud contemplated by exception is 
one having direct connection with the guaran- 
tee. (Banking — Guarantee). 


In encashing a performance guarantee the 
bank issuing it is not concerned with the 
underlying contract. The duties of a bank 
in such guarantee are created by the docu- 
ment itself which in other words is ‘indepen- 
dent’ and autonomous and is not concerned 
with the underlying contract unless the 
guarantee itself says that it will be enforce- 
able on the proof of breach of the primary 
underlying contract. There is, however, only 
one exception which is fraud of which the 
bank have notice. The fraud which is con- 
templated by the exception is one which has 
direct connection with the contract of guaran- 
tee in respect of ifs coming into existence, 
continuance etc. The contract of guarantee 
is independent of the underlying contract and 
is autonomous. The necessary corollary of 
such independence and autonomy is that one 
is not to go beyond that contract and has not 
to look to any other contract including the 
underlying or primary one. Performance of 
underlying contract comes into picture only 
if guarantee itself makes its encashment sub- 
ject to proof of performance of former con- 
tract. Jf scrutiny is commenced in respect of 
the performance of the underlying contract, 
obviously the ‘autonomy’ and ‘independence’ 
of the contract of an absolute guarantee will 
be lost and the enforcement of the same will 
acquire ‘defendance’ upon the result of the 
enquiry relating to the underlying contract. 

(Paras 9, 12) 


Cases Referred : Chronological Paras 
AIR 1982 Delhi 357 4, 10, 13 
AIR 1981 SC 1426 9 
AIR 1978 Delhi 9 11 


1983 


Dr. L. M. Singhvi Sr. Advocate with R. K. 
Anand and Ashok Bhasin, for Petitioner; 
Kapil Sibbel, for Respondent. 


ORDER :— This judgment disposes of 
O. M. P. 62 of 1982 and I. A. 1719/82. The 
application (I. A. 1719/82) is for issue of a 
temporary injunction restraining the State 
Bank of Patiala, Shardhanand Marg, Delhi 
from encashment of the bank guarantee given 
at the instance of M/s. Banwari Lal Radhe 
Mohan (hereinafter referred to as the peti- 
tioners) in favour of the Punjab State Co- 
operative Supply and Marketing Federation 
Limited (hereinafter referred to and com- 
mercially known as MARKFED). O. M. P. 
62/82 is for issue of a direction to the 
MARKFED that the latter should not with- 
hold payment of Rs. 24,39,431.96 during the 
pendency of the arbitration proceedings be- 
tween the parties. 


2. There is no dispute in respeet of some 
of the facts. On 14th May, 1981 a contract 
was entered into between the State Trading 
Corporation Limited (hereinafter referred to 
as STC) and M/s. Sulaiman Al-Mohammad 
Al-Rashid of Saudi Arabia hereinafter re- 
ferred to as the foreign buyer) for supply of 
superior Basmati Sela rice by the former to 
the latter. STC then entered into some 
agreements with various parties including 
MARKFED for the supply of a portion of 
contracted rice for onward shipment to the 
foreign buyer. The agreement which was 
entered into with MARKFED is dated 29th 
June, 1981. Then MARKFED entered into 
an agreement dated 16th July, 1981 with 
the petitioners for supply of 2000 metric tons 
of superior Basmati Sela rice at the railhead 
at Delhi in August/September, 1981. Accord- 
ing to that agreement, the petitioner had to 
furnish a bank guarantee to the extent of 
Rs. 5.27 lacs for the performance of the 
agreement.: Accordingly, the petitioner fur- 
nished bank guarantee of that amount of 
State Bank of Patiala, Shardhanand Marg, 
Delhi. Pursuant to the said agreement, they 
supplied 1371928.215 Kgs. of rice. 
MARKFED paid a sum of Rs. 49,18,286.74 
in satisfaction of the price of the part of the 
rice supplied by the petitioners. The peti- 
- tioners made a demand for payment of the 
balance of Rs. 24,39,431.96 p. The reply of 
the MARKFED was that the rice which was 
supplied was not in accordance with the 
terms of the contract and that the same was 
sub-standard on account of which the same 
was rejected by the foreign buyer. 

3. According to the petitioners, the rice 
supplied was in accordance with the specifica» 


Banwari Lal v. Punjab State Co-op. S. & M. Federation Ltd. 


Delhi 87 


tions and was not sub-standard and that they 
are entitled to the balance of the price, 


4. The petitioners entertained an appre- 
hension. that instead of paying the balance 
price, MARKFED would resort to encash- 
ment of bank guarantee. They, therefore, 
brought I. A. 4316/81 in Suit No. 1392-A of 
1981 for issue of ex parte temporary injunc- 
tion, restraining the MARKFED from encash- 
ment of the aforesaid bank guarantee. That 
application was decided by H. L. Anand, J 
along with such other applications in other 
matters. The judgment of H. L, Anand, J. 
is in M/s. Banwari Lal Radhe Mohan v. 
Punjab State Co-operative Supply and Mar- 
keting Federation Ltd., reported as AIR 1982 
Delhi 357. It is laid down by H. L. 
Anand, J. that it is well settled that the per- 
formance guarantees, even though having 
their genesis in the primary contract between 
the parties, are nevertheless autonomous and 
independent contracts, that a bank which 
gives a performance guarantee must honour 
that guarantee according to ifs terms and 
that it is not concerned in the least with the 
relations between the supplier and customer, 
nor with the question whether the supplier 
has performed his contracted obligations or 
not and that the only exception is when there 
is a clear fraud of which the bank has 
notice. In respect of the guarantee involved 
in this case it was held that it was absolute 
and that the same could be got encashed by 
way of making a demand in accordance with 
its terms, by the MARKFED. In respect of 
this guarantee, the following observations 
were made in para 7 which reads as under: 


“7, In the case of I. A. 4316/81, on the 
ex parte interim injunction being granted by 
this Court, the respondents have not as yet 
taken recourse to the guarantee bond. The 
question whether the demand in this case is 
in conformity with the bond or not does not, 
therefore, arise. Such a question would arise 
only after the respondents take recourse to 
the bond and call upon the bank to pay. 
The interim order is liable to be vacated so 
as to entitle the respondent to take recourse 
to the guarantee in accordance with its 
terms. The further interim relief by way of 
mandatory order for the payment of the 
balance amount was not pressed for obvious 
reasons.” 


5. The application of the petitioners for 
issue of injunction was dismissed. The peti- 
tioners brought an application for review, 
which was also dismissed. Thereafter they 
brought O. M. P, No. 62 of 1982 and I. A. 
1719 of 1982, i 
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6. The contention of the petitioners is 
that MARKFED had committed a fraud in- 
asmuch as in proceedings under Section 20 
of the Arbitration Act brought against it by 
STC, it had taken a plea that the contract 
of supply of rice stood performed while in- 
tentionally in the present litigation, with a 
view to have unjust enrichment by way of 
encashment of guarantee, it is misrepresent- 
ing that performance of the contract did not 
take place as sub-standard rice was supplied 
by the petitioners. 


7. A preliminary objection was raised by 
learned counsel for MARKFED. He stated 
that the present applications were barred by 
the judgment aforementioned of H. L. 
Anand, J. It was explained that although 
the question of fraud did not figure in the 
original application for issue of temporary 
injunction, yet the same was brought before 
the Court by way of review petition which 
was dismissed thereby meaning that the plea 
of fraud had no substance. 


8. I have already reproduced para 7 of 
the judgment of H. L. Anand, J. It is clear 
from the same that it was held that the pre- 
vious application for issue of injunction of 
the petitioners was not maintainable because 
no demand for encashment of guarantee was 
made by that time by MARKFED. That 
clearly means that dismissal of the aforesaid 
application proceeded on the ground of the 
‘same being premature. It is true that the 
petitioners did bring a review petition in 
which they mentioned about the existence of 
fraud. That petition was dismissed in limine 
and no adjudication was made in respect of 
perpetration of fraud or otherwise, obviously 
because till then the ground of the applica- 
tion being premature existed as no demand 
of encashment of bank guarantee was made 
by MARKFED. Therefore, the present ap- 
plications are not barred by the judgment of 
H. L. Anand, J. and I proceed to determine 
them on merits, 


9. The proposition of law in respect of 
encashment of bank guarantees is well settled. 
There are two types of performance guaran- 
tees. The first are the ones which are ab- 
solute and they are encashable on the very 
demand of the beneficiary and the demand 
according to the terms of the guarantee is 
conclusive. 
beneficiary is the sole judge or arbiter as to 
whether there is any breach of underlying or 
primary contract on the part of the other 
party and as to how much amount is due to 
the former. The other type is where guaran- 
tee is not encashable without proof of breach 
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of underlying contract, However, 
types of guarantees, bank issuing perform- 
ance guarantee is not concerned with the 
underlying contract. The duties of a bank 
in such guarantee are created by the docu- 
ment itself which in other words is ‘indepen- 
dent? and autonomous and is not concerned 
with the underlying contract unless the 
guarantee itself says that it will be enforce- 
able on the proof of breach of the primary 
underlying contract. There is, however, only 
one exception which is stated in the follow- 
ing words in United Commercial Bank v. 
Bank of India, AIR 1981 SC 1426: 


“Except possibly in clear cases of fraud 
of which the banks have notice, the Courts 
will leave the merchants to settle their dis- 
putes under the contracts by litigating or 
arbitration as available to them or stipulated 
in the contracts.” (page 1438, para 41). 


10. It is on the exception that the peti- 
tioners rely in this case and there is no dis- 
pute that the guarantee in this case was 
absolute in terms as held by H. L. Anand, J. 
(AIR 1982 Delhi 357). The guarantee can 
be encashable on a mere demand couched 
in the language in terms of the guarantee. 
As already mentioned, the case of the peti- 
tioners is that MARKFED is pleading per- 
formance of the contract as against STC 
with a view to save itself from the encash- 
ment of guarantee furrnished by it to STC 
while as against the petitioners, the same 
MARKFED is misrepresenting that there 
was no performance of the contract for the 
supply of the same very rice with a view to 
have unjust enrichment by way of wrongful 
encashment of the guarantee furnished by 
petitioners. The counsel for MARKFED 
contended that firstly there was no question 
of any fraud or attempt to fraud because 
actually it was the petitioners who are guilty 
of fraud and misconduct inasmuch as in 
spite of the fact that sub-standard rice was 
supplied, they misrepresented to MARKFED 
that rice was in accordance with the specifi- 
cations and obtained a huge amount of 
Rs. 49,18,286.74 p. It is also contended by 
the counsel for MARKFED (Shri~ KapiJ 
Sibel) that fraud which is ‘contemplated by 
exception is the one which relates to the 


its obtaining, in respect of documents relats 
ing thereto and that the said fraud does not 
relate to underlying or primary contract 
while in the present case fraud pleaded by 
the petitioners relates to the performance of 
the underlying contract. 

11. Therefore, the first question is as to 
what type of fraud is contemplated (as ex- 


in both. 


‘ contract of guarantee itself, for instance in‘* 
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ception to the general rule regarding the 
contracts of guarantee) in the aforesaid- 
Supreme Court authority as well as other 
authorities (M/s. Banwari Lal Radhe Moban 
v. Punjab State Co-operative Supply & 
Marketing Federation Ltd., AIR 1982 Delhi 
357 and National Oil & Chemical Industries, 
Delhi v. Punjab & Sind Bank Ltd., Delhi, 
AIR 1979 Delhi 9). 


12. As already mentioned the contract 
‘of guarantee is independent of the under- 
lying contract and is autonomous. The ne- 
cessary corollary of such independence and 
autonomy is that one is not to go beyond 
that contract and has not to look to any 
other contract including the underlying or 
primary one. As already stated performance 
of underlying contract comes into picture 
only if guarantee itself makes its encashment 
subject to proof of performance of former 
contract. If scrutiny is commenced in re- 
spect of the performance of the underlying 
contract, obviously the ‘autonomy’ and ‘in- 
dependence’ of the contract of an absolute 
guarantee will be lost and the enforcement 
of the same will acquire ‘dependence’ upon 
the result of the enquiry relating to the for- 
mer (underlying) contract. Hence, the fraud 
which is contemplated by the exception is 
one which has direct connection with the 
contract of guarantee in respect of its com- 
ing into existence, continuance etc, 


13. Even otherwise there is no prima 
facie case of fraud. The conduct of 
MARKFED has been fair. It paid such a 
huge amount of Rs. 49,18,286.74 to the peti- 
tioner. That clearly indicated that 
MARKFED genuinely and bona fide enter- 
tained a belief that the petitioners had per- 
formed the contract. Learned counsel for 
MARKFED contended that in fact it was 
the petitioners who committed fraud by way 
of supplying sub-standard rice thereby ex- 
posed MARKFED to the risk of paying 
damages to STC. He also contended that it 
was for committing fraud and by underhand 
means that the’ petitioners obtained a report 
of M/s. S.`G. S. (India) Pvt. Ltd. for the 
purposes of showing that thé quality of the 
rice was ‘according to the specificatións cori- 
tainéd in’ the’ contract and thereby misled 
and cheated: MARKFED to part with huge 
amount of more‘than Rs. 49,00,000/- and 
the aforesaid allegations of MARKFED re- 
quire determination in appropriate legal pro- 
ceedings which, as it appears, will be arbi- 
tration proceedings. So, it cannot be said 
even on the face of it that MARKFED 
should be tied down with its admission about 
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the performance of the contract of supply 
of rice and it should be held that its move 
to get an encashment of guarantee is based 
on misrepresentation, that there was no non 
performance of the contract and its object 
is to have wrongful gain or what Dr. L. M. 
Singhvi, counsel for the petitioner, described 
as ‘unjust enrichment’. 

14. Counsel for the petitioners contended 
that according to the contract between 
MARKFED and the petitioners, the only 
obligation of the petitioners was to get the 
rice inspected by Messrs. S. G. S. (India) 
Pvt. Ltd. and deliver the same at the rail- 
head at Delhi, that they got inspected the 
tice from Messrs. S. G. S. (india) Pvt. Ltd. 
who had approved the quality, that the rice 
was duly delivered at the railhead at Delhi 
and thus the contract of the petitioners 
stood performed and that hence there was 
no question of any breach on their part so 
as to justify the forfeiture of the security 
by way of encashment of guarantee. The 
learned counsel also relied upon Section 7 
of the Export (Quality Control and Inspec- 
tion) Act, 1963 (hereinafter referred to as 
the Export Act). Section 7 inter alia says 
that the Central Government may by notifi- 
cation in the Official Gazette establish or 
recognise agencies for the quality control or 
inspection or both and that the opinion ot 
such recognised agency shall be final subject 
to filing of an appeal against opinion. 
Learned counsel further points out that by 
way of notification dated Sept. 30, 1980 pub- 
lished in the Gazette of India Extraordinary 
dated 24th Feb., 1982, M/s. S. G. S. (India) 
Pvt. Ltd. was recognised as one of the 
agencies for the aforesaid inspection under 
Section 7 of the Export Act, that in the pre- 
sent case the said agency inspected the rice 
and that, therefore, the opinion of that 
agency in favour of the petitioners had sta- 
tutory finality. 

_ 15. But the aforesaid matters relate to 
the performance of the underlying contract 
and will have to be considered in appro- 
priate legal proceedings, They cannot be 
taken into consideration in'respect ‘of the’ 


‘matter of encashment of bank guaranted be-° 


causé the contract of ‘guarantee is to be: 
dealt with ‘independently’ of the underlying > 
be mentioned 


stated at the Bar that it was by way of 
underhand means that the certificate of M/s. 
S. G. S. (India) Pvt. Ltd. was procured by 
the petitioners, that consequently inspection 
was got done from other agencies recognised 
under the Export Act and that they gave an 
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opinion that the rice supplied by the peti- 
tioners was sub-standard. That contention 
of MARKFED will have to be taken into 
consideration in the appropriate proceedings. 

16. For the foregoing reasons the peti- 
tioners are not entitled to any injunction 
and thus their application (I. A. 1719/82) is 
liable to be dismissed. They are not also 
entitled to the relief prayed for in O. M. P. 
No. 62 of 1982. In case that relief to the 
effect that MARKFED should not withhold 
payment of Rs. 24,39,431.96 p. to the peti- 
tioners is granted, it will obviously mean 
that MARKFED would be directed to pay 
the said amount to the petifioners without 
affording the former any opportunity of be- 
ing heard and present its case. It will only 
be during the appropriate legal proceedings 
(which in the present case most probably 
would be arbitration proceedings) that it 
would be found if the petitioners are entitl- 


ed to recover any amount, at all, from 
MARKFED and if so, how much. 
` 17. Whatever has been stated above is 


merely tentative without prejudice to the 
ultimate decision of the disputes between the 
patties in appropriate legal proceedings. 


18. Under the above circumstances I dis- 
miss both I. A, 1719 of 1982 and O. M. P. 
NO. 62 of 1982 and vacate the injunction 
order already issued. However, I leave the 
parties to bear their own costs. 


Order accordingly. 


AIR 1983 DELHI 90 
YOGESHWAR DAYAL, J. 
Gul Mohammad, Appellant vy. Smt. Samar 
Jahan, Respondent. 


Sccond Appeal No. 110 of 1982, D/- 27-5- 
1982.* 


© Civil P. C. (5 of 1908), -S. 96 — First 
Appeal dismissed for non-payment of pro- 
cess fee — It being the first default and not 
deliberate, held, appeal ought not to have 
been dismissed. 


The lower appellate Court dismissed the 
appeal for non-payment of process fee. It 
was explained to be due to the illness of the 
counsel on record and his consequent in- 
ability to attend to the matter in person. It 
being also the first default and not deliberate, 
it was held, that the Court ought not to have 


dismissed the appeal. (Para 7) 
Against order of Mahesh Chandra, Addl. 
Dist. Judge, Delhi, D/- 16-1-1982. 


GZ/IZ/C982/82/TVN/LGC-H 


Gul Mohammad v. Samar Jahan 


A. I R, 


(B) Civil P. C. (5 of 1908), S. 96 — Suit 
laid by Muslim before the Sub Judge for 
dissolution of marriage — Judgment and the 
decree that followed are appealabie under 
S. 96 — Fact that the Sub Judge was also 
the Kazi under the Muslim Marriage Act 
was not material. (Dissolution of Muslim 
Marriages Act (1939), S. 2). 

The suit laid by a Muslim for the dissolu- 
tion of his marriage was decreed by the Sub 
Judge. The judgment followed by the decree 
were appealable under S. 96, Civil P. C. 
The fact that by reason of the provisions of 
the Dissolution of Muslim Marriages Act 
the Sub Judge also exercises the powers of 
a Kazi did not mean that the decision was 
final and unassailable. The dismissal of the 
appeal filed under S. 96 on such plea was 
set aside and the lower appellate Court was 
directed to dispose of the appeal on merits. 

(Paras 9 to I1) 


G. K. Srivastava, for Appellant; D. B. 
Vohra, for Respondent. 
JUDGMENT :— Although today only 


C. M. 540 of 1982 for ad interim relief is 
listed but with the consent of the parties, I 
am disposing of the main appeal. 

2. This appeal is directed against the 
judgment and decree passed by learned Addi- 
tional District Judge, Delhi, dated 16-1-1982 
whereby the learned Addl. District Judge 
dismissed the appeal filed by the appellant 
before it against the decree of dissolu- 
tion of marriage dated 1-12-1981 passed by 
Shri V. K. Jain, Sub Judge, Ist Class, Delhi. 

3. The appeal has been dismissed on two 
grounds, viz. for non-prosecution by the ap- 
pellant for not filing the process fee in ap- 
peal and on the ground that the appeal was 
not competent as the Subordinate Judge 
exercises powers of Kazi under the Muslim 
Marriage Act. 

4. i am afraid, the order is erroneous on 
both the counts. f 

5. The appeal itself was admitted on 8-1- 
1982 and notice was directed to be issued 
to respondent in the appeal for 16-1-1982. 
An application for ad interim stay was also 
filed but no ad interim stay had been grant- 
ed and notice was also directed to be issued 
on that application for the same date. 
When the appeal came up for hearing before 
the learned Additional District Judge on 
16-1-1982, he noticed that process fee had 
not been filed either for the issue of sum- 
mons in the appeal or for the stay applica- 
tion. Though one Mr. Goel, Advocate ap- 
peared on behalf of Mr. G. K. Srivastava 
who had filed the appeal, yet the appeal was 
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dismissed on the aforesaid ground mention- 
ed earlier. 


6. It is stated in the grounds of appeal 
that the appellants’ learned counsel was sick 
and was later on admitted in the hospital 
and he, therefore, could not personally 
attend to the matter and file process fec and 
it was not a case where deliberately process 
fee was not deposited. 


7. It will be noticed that it was a case 
of first default. It could not also be said 
that ibe default was deliberate or contuma- 
cious or for oblique motive. The appellant 
had no advantage of having an ex parte 
interim order in his favour either. In these 
circumstances, the appeal ought not to have 
been dismissed for non-prosecution. 


8. I am afraid, the second ground for 
holding the appeal incompetent is also falla- 
cious. The learned Additional District Judge 
may be right in observing that the Civil 
Court exercises power of Kazi under the 
Muslim Marriage Act, 1939. It appears 
that the lower appellate Court wanted to 
refer to the Dissolution of Muslim Marriages 
Act, 1939. It may be noticed that this is an 
Act which consolidates and clarifies the 
Muslim Law relating to suits for dissolution 
of marriages by women. This Act is appli- 
cable to all Muslims but the provisions of 
this Act have to be applied by taking re- 
course to ordinary process of the Civil 
Courts of the country including the subordi- 
nate Courts in Delhi. The proceedings in 
the trial Court were initiated by way of a 
plaint filed by the respondent and after trial 


a decree was passed by the trial Court for 
dissolution of marriage. 

9. Under Sec. 96 of the Civil P. C. an 
appeal is specifically provided from every 


decree passed by any Court exercising Ori- 
ginal jurisdiction to the Court authorised to 
hear appeals from the decisions of such 
Courts. The learned Sub Judge while hear- 
ing the suit was exercising original civil 
jurisdiction and the proceedings culminated 
into a judgment followed by a decree. 


10. Since the appeal is specifically pro- 
vided under Section 96 of the: Civi! P. C., I 
fail to understand the reasoning of the lower 
appellate Court that no appeal lies because 
the trial Court acts as Kazi under the Mus- 
lim Marriage Act, 1939. It is true that 
under the Muslim Personal Law, mutters of 
dissolution of marriages used to be decided 
by Kazi but that does not mean that since 
Kazi’s jurisdiction is conferred on subordi- 
nate Courts they alone can pass decree which 
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is final and unassailable. The appeal was 
competent under S. 96 of the Civil P. C. 


11. The result is that the impugned judg- 
ment and the decree passed by the lower 
appellate Court dated 16-1-1982 is set aside 
and the appeal and the application are di- 
rected to be heard and decided on merits in 
accordance with law. 

12. The parties’ counsel are present and 
they have been directed to appear before the 
lower appellate Court on 2-8-1982 and there 
will thus be no further necessity of serving 
summons in the appeal or the application 
for interim relief on the respondent. 


Appeal allowed, 


AIR 1983 DELHI 91 
SULTAN SINGH, J. 
Smt. Pushpa Kumari and others, Appel- 
lants v. Dewan Chand Trust, New Delhi and 
others, Respondents. 


F. A. O. No, 47 of 1979, D/- 29-4-1982.% 


Civil P. C. (5 of 1908), O. 22, R. 10 — 
Application under — Limitation — Suit for 
possession by trustecs in their representative 
capacity — Death of some trustees pending 
suit — Application under O. 22, R. 10 for 
impleading newly appointed trustees filed 
more than a year after their appointment — 
Held, application was maintainable as newly 
appointed trustees could file application 
whenever they thought fit in view of absence 
of limitation under O. 22, R. 10. AIR 1975 
SC 2159 and AIR 1960 Punj 382, Rel. on; 


AIR 1965 Madh Pra 275, Ref; AIR 1918 
Pat 606, Disting. (Paras 4, 5) 
Cases Referred : Chronological Paras 
AIR 1975 SC 2159 5 
AIR 1965 Madh Pra 275 C9 
AIR 1960 Punj 382 5 
AIR [918 Pat 606 5 


B. J. Nayar, for Appellants; P. D. Bhar- 
gava, for Respondents. 

JUDGMENT :— This appeal by the de- 
fendants challenges the judgment and order 
dated 30-11-1978 of the Commercial Sub 
Judge, Delhi allowing the application of the 
respondents-plaintiffs under O. 22, R. 10 read 
with O. 1, R. 10 of the Code of Civil Proce- 
dure (hereinafter referred to as ‘the Code’). 

2. Briefly the facts are L. Dewan Chand 
Trust plaintiff-respondent No. t and its 


*From order of B. N. Chaturvedi, Commer- 
cial Sub Judge, Deihi, D/- 30-11-1978. 
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trustees respondents Nos. 2 to 6 filed a suit 
in 1967 for possession against Pishori Lal, 
predecessor of the appellants with respect 
to Quarter Nos. 3 and 4 of 30, Ferozeshah 
Road, New Delhi. On 31-12-1977 an appli- 
cation under O. 22, R. 10 read with O. 1, 
R. 10 of the Code was filed by the plaintiffs 
and the newly appointed trustees of L. Dewan 
Chand Trust alleging that out of five trustees, 
Mr. Ram Lubhaya and Smt. Prakash Wati, 
respondents Nos. 4 and 5 have died, that the 
remaining trustees i.e. respondents Nos. 2, 
3 and 6 appointed Mr. K. C. Khanna, Prof. 
Veda Vyas, Dr. G. L. Datta, Mr. Naunit 
Lal, Advocate and Mr. Des Raj Mehta as 
other trustees of the plaintiff-Trust, that the 
new trustees were desirous of becoming co- 
plaintiffs and to continue the suit against the 
defendants. The appellants-defendants re- 
sisted the application on the ground that the 
same was belated as Smt. Prakash Wati died 
in 1976 and Mr. Ram Lubhaya had died 
earlier and that the suit had abated. The 
plaintiffs and other trustees in their rejoinder 
stated that Mr. Ram Lubhaya trustee died 
on 7-10-1968, that Smt. Prakash Watj trustee 
died on 24-8-1976, that Mr. K. C. Khanna 
was appointed trustee on 24-7-1975, Prof. 
Veda Vyas and Dr. G. L. Datta were ap- 
pointed trustees on 16-8-1976, Mr. Naunit 
Lal, Advocate was appointed trustee on 3-9- 
1976 and Mr. Des Raj Mehta was appointed 
trustee on 18-10-1976. The trial Court re- 
jected the objections of the defendants and 
allowed the application impleading the new 
trustees. 


3. The suit for possession was filed by 
the Trust through its trustees. The trustees 
who are co-plaintiffs are representatives of 
the Trust, In other words, the plaintiffs 


filed the suit in their representative capacity . 


of the Trust and not in personal capacity. 
Order 22, Rule 10 of the Code reads as 
under: 


“10. (1) In other cases of an assignment, 
creation or devolution of any interest during 
the pendency of a suit, the suit may, by leave 
of the Court be continued by or against the 


person to or upòn whom such linterest has > 


come or devolved. 


(2) The attachment of a decree - pending ~ 
to be. 


an appeal therefrom shall ‘be deemed 
an interest entitling the person who procur- 
ed such attachment to the benefit of sub- 
rule (1).” 

4. It is well known that when a suit is 
brought by or against a person in a represen- 
tative capacity and there is devolution of in- 
terest of the representative, the rule that has 
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to be applied is R. 10 of O. 22 of the Code, 
Rule 3 or 4 of O. 22 of the Code applies 
where the plaintiff or defendant who had ` 
filed or defended the suit in his personal ` 
capacity dies. The devolution under R. 10 
may take place on account of death, resig« 
nation or for any other reason. In such a 
case the successor of the representative who 
filed the suit is the person upon whom inter- 
est devolves and he is entitled to be brought 
on record. The devolution in the subject 
matter takes place when a successor is ap- 
pointed. As the suit was filed in a represen- 
tative capacity by the trustees, there is no 
question of application of R. 3 of O. 22 of 
the Code. It is only R. 10 of O. 22 of the 
Code which is applicable. Right to make 
an application under R. 10 of O. 22 of the 
Code arises when there is appointment of — 
successor of the representative who filed the 
suit. Although Mr. Ram Lubhaya trustee’ 
died on 7-10-1968 but no trustee was ap-' 
pointed up to 24-7-1975. The trust deed ' 
dated 7-6-1930 pertaining to the plaintiff- 
Trust confers a power on the remaining 
trustees to appoint another trustee in case of; 
death of any of the trustees. The first ap- 
pointment of the trustee after death of the 
two trustees during pendency was made on 
24-7-1975 and the last appointment was 
made on 8-10-1976. The application for 
impleading newly appointed trustees was 
filed on 31-12-77. The learned counsel for 
the appellants submits that it is a belated 
application. I do not agree. The newly 
appointed trustees may make an application 
as and when they consider fit. There is no 
period of limitation prescribed for an appli- 
cation under O. 22, R. 10 of the Code. 


5. The learned counsel for the appellants 
refers to Devisahai Premraj Mahajan v. 
Govindrao Balwantrao, AIR 1965 Madh Pra 
275, wherein it has been observed that if a 
party is guilty of unreasonable delay and 
waits and watches the proceedings without 
making an attempt to be impleaded, and 
later on files an application at a very late 
stage, unless he explains the delay or shows 
some justifiable reason for having remained 
silent, his prayer to be impleaded at a late 
stage cannot be allowed.‘ There is no limi-: 
tation for making an application undeg : 
O. 22, R. 10 of the Code. In’ the said: judg- 
ment however after taking into consideration - 
the facts of that case, the application was - 
allowed.. The judgment therefore, does not : 
help- the appellants. The learned counsel 
then refers to Harihar Prosad v, Gendi Lal, 
AIR 1918 Pat 606, whercin it has been held 
that Court has discretion to add party and 
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_ deliberate delay is a ground for rejecting the 
` application for addition of party. There is 


"no question of deliberate delay in filing the 


Ht is not a case of delay. In Rikhų Dey v.. 
sc 2159, 


present application by the newly appointed 
trustees. As there is no limitation prescrib- 
ed for filing such an application, it is the 


> Idiscretion of the newly appointed trustees to 


approach the Court as and when they desire. 


Som Dass (Deceased), AIR 1975 
it has been observed that the word ‘interest’ 


' in Rule 10 means interest in ‘the property 
' ie. the subject matter of the ‘suit and the 


_the subject matter of the suit takes 


‘of the original party and that a 


interest is the interest of the person who was 
the party to the suit. It has been further 
observed that devolution of the interest in 
place 
when the successor is elected after the death 
succeeding 
trustee of a trustee who fileda suit and there- 
after died during its pendency was not legal 
representative of the predecessor in office. 
Further it has been observed that where 
some trustees die or retire during the pen- 
dency of a suit and new persons are elected 
to fill their place, it is a case of devolution 
of interest during the pendency of a suit 
and the elected persons can be added as par- 
ties under O. 22, R. 10 of the Code notwith- 
standing the period of limitation for implead- 
ing them had expired. In Roshan Lal Kunja 
Mal v. Kapur Chand, AIR 1960 Punj 382, 
the Division Bench has observed that in a 
representative suit by trustees if some of the 
trustees die during pendency of a suit and 


_ Dew trustees are appointed they are not re- 


presentatives of these trustees within the 
meaning of O. 22, R. 3 of the Code but the 
new trustees are added as parties under 
O. 22, R. 10 of the Code notwithstanding 
the question of limitation. Thus I find there 
ís no infirmity in the judgment and order 
of the trial Court. The suit was filed in 
1967 and the defendants with a view to delay 
the disposal of the suit for possession raised 
untenable pleas, There is no merit in the 
appeal. The same is dismissed with costs. 
Counsel fee Rs. 300/-. Parties are directed 
to appear before the trial Court on 
20th May, 1982. 


Appeal dismissed. 
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AIR 1983 DELHI 93 
_ RAJINDAR SACHAR. AND M. L. 
JAIN, JJ. ` 

M/s. Avon Delux Transport Co., New 
Delhi, Appellant v. Smt. Snehlatha Selva- 
mani ard others, Respondents, ` 

Letters Patent Appeal No. 200- „oË 1981, 
Dj-“12-11-1981.* 

(A) Motor Vehicles Act (4 of 1939) Sec- 
tion 110-B — Rash and negligent driving’ — 
Evidence Collision between bus and 
scooter resulting in death òf scooter driver 
— Evidence of witness who’ was travelling 
on pillion of scooter that bus came from 
opposite side, took a sudden swerve and hit 
scooter which resulted in fatal death of 
scooter ‘driver and injuries to witness — No 
evidence led by opposite ‘side — In circum- 
stances, held, accident was caused by rash 
and negligent driving of bus. F. A. O. No. 
286 of 1981, D/- 9-11-1981 (Delhi), Affirmed. 

(Para 1) 

(@®) Motor Vehicles Act (4 of 1939), Sec- 
tion 110-B Award of compensation — 
Amount received from life insurance policy 
cannot be deducted from the compensation 
awarded. 1975 Acc CJ 56 (Delhi), Rel. on; 
AIR 1978 Bom 239, Dissented from. 

(Para 2) 

(C) Motor Vehicles Act (4 of 1939), Sec- 
tion 116-B — Award of compensation — 
Amount of pension received on account of 
services rendered by deceased in place of 
employment Cannot be deducted while 
assessing compensation payable. (Para 3) 

(D) Motor Vehicles Act (4 of 1939), Sec- 
tion 119-CC Interest on compensation 
awarded Interest granted from date of 
application for compensation — Is consistent 
with S, 110-CC. F. A. O. No. 286 of 1981, 
D/- 9-11-1981 (Delhi), Affirmed. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1978 Bom 239: 1978 Ace CJ 28 2 
1975 Ace CJ 56:1975 Rajdhani LR 172 2 

R. M. Tufail with H. R. Khan, for Ap- 
pellant. 

RAJINDAR SACHAR, J.:— The first 
argument is that it was not proved that it 
was due to the rash and negligent act of the 
driver that the accident took place. The trial 
Court had noted that P. W. 5 who was 
travelling on pillion of the scooter being 
driven by the deceased has given evidence 
that the bus belonging to the appellant came} 


a a ee 
*Against judgment of Sultan Singh, J., in 
F. A. O. No. 286 of 198i, D/- 9-11-1981, 
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from the opposite side, took a sudden swerve 
and hit the scooter which resulted in the 
fatal death and injuries 1o this witness also. 
No evidence was led from the appellant's 
sige and thercfore the Tribunal was justified 
in coming to the conclusion that it was due 
to rash and negligent driving of the bus 
which caused the accident. 


2. The next argument was that there was 
some life insurance amount received by the 


deceased’s wife and therefore, this amount 
should be deducted from the compensation 
awarded. He refers to Jaikumar Chhagan 


Lal Patni v. Mary Jerome D’Souza, 1978 
Acc CJ 28:(AIR 1978 Bom 239) for this pro- 
position. With respect we are unable to 
agree. It has been more or less the consistent 
practice of the Punjab & Haryana and Delhi 
High Courts that the deduction on account 
of insurance received is not to be deducted, 
as the benefits are received by virtue of in- 
dependent contract entered into with the 
deceased by the Life Insurance Cerporation 
(See Bhagwanti Devi v. Ish Kumar, 1975 
Acc CJ 56 (Delhi) and other judgments 
mentioned therein), Notwithstanding this, a 
sum of Rs. 2,000/- has been deducted jn 
connection with life insurance. We cannot 
therefore, find that the appellant can have 
any grievance. 


3. The next argument was that deduction 
should also have been made on account of 
pension receivable by the deceased’s wife. 
We may note that there is no such claim put 
forward in the petition because we find no 
such discussion by the Tribunal in its order. 
We also find that no such specific grievance 
has been made in the grounds of appeal be- 
fore us. We therefore, cannot be asked to 
make a guess as to what amount was receiv- 
ed on account of pension, This is apart 
from the fact that in our view the amount 
of pension was received on account of the 
services rendered by the employees and on 
the same ground as the insurance amount 
was not to be deducted in assessing the 
compensation payable. In this connection 
it may also be noticed that the Tribunal did 
not take into consideration the prospective 
increase in the income of the deceased and 
thereby the prospective increase in the 
amount of dependency. These things he did 
because according to him, this would set off 
some other amount which require to be 
deducted. We cannot say that this view is 
an unreasonable one. 


4. The next argument is that the Tribu- 
nal granted interest from the date of the 
application. This relief is consistent with 
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Section 110-CC of the Motor Vehicles Act, 
which empowers the Tribunal that it may 
in addition to the amount of compensation 
award simple interest from such date not 
earlier than the date of making the claim. 
This is what has been done and the rate of 
interest has been awarded at 6% per annum 
which is very reasonable rate considering the 
present high rate of interest. 


Dismissed, 
Appeal dismissed. 


5. No merit. 


AIR 1983 DELHI 94 
D. K. KAPUR AND J. D. JAIN, JJ. 
M/s. Cycle Equipments (P.) Ltd. and an- 
other, Appellants v. Municipal Corporation 
of Delhi and others, Respondents. 


Letters Patent Appeal No. 31 of 1981, D/- 
4-3-1982.% 


(A) Delhi Municipal Corporation Act 
(66 of 1957), Ss. 430 (3), 416 and 417 — 
Order revoking licence under §. 430 (3) 
withcut giving reasons is illegal —~ That rea- 
sons were detailed in show cause notice 
would not validate order -—— Nor would want 
of prejudice to licensee because of absence 
of reasons cure illegality. IER (1981) 2 
Delhi 639, Reversed. 


The Proviso to S. 430 (3) is designed to 
incorporate the salutary principle of natural 
justice audi alteram partem which  obiiges 
administrative Tribunals to give an affected 
party an opportunity to meet any evidence 
which is pressed into service against him 
and the Legislature has ensured compliance 
with this principle by casting a statutory 
obligation on the authority çoncerned to 
afford reasonable opportunity to the licensee 
whose licence is sought to be suspended or 
revoked to show cause why the same be not 
done. Further the principle of natural jus- 
tice requires that there should be a fair 
determination of a question by quasi-judicial 
authorities. That necessitates giving of rea- 
sons justifying the action contemplated 
against the affected person. That is pre- 
cisely the object of S. 430 (3), Proviso (b). 


Therefore the order of the authority con- 
cerned suspending or revoking a_ licence 
under S. 430 (3) must be a speaking order 


giving adequate and intelligible reasons so aS 
to enable the licensee to seek further redress. 
It should pot contain merely a statement of 





*Against judgment of S. B. Wad, J., report- 
ed in ILR (1981) 2 Delhi 639. 
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the conclusion arrived at by the authority. 
Therefore an order which merely says “Your 
licence has been revoked for violation of the 
terms and conditions of the licence’ would 
be invalid and illegal because it does not 
indicate how such violation had occurred 
but merely contains the statement of conclu- 
sion and as such would be liable to be 
quashed. The fact that the reasons for the 
proposed revocation of tbe licence have 
been detailed at length in the show cause 
notice would not validate the order of re- 
vocation. Nor would the fact that no pre- 
judice was caused to the licensee by the 
absence of reasons cure the illegality. ILR 
(1981) 2 Delhi 639, Reversed; (1963) 1 All 
ER 612, (1963) 3 All ER 817. AIR 1970 SC 
1302 and AIR 1976 SC 437, Rel. on; (1976) 
2 All ER 781 and AIR 1977 SC 567, Dist. 

(Paras 11, 19, 20, 21, 25) 


@) Constitution of India, Arf. 226 — 
Delhi Municipal Corporation Act (66 of 
1957), S. 430 (3) and (4) — Licence revoked 
— Writ petition by licensee challenging re- 
vocation — Failure of licensee to apply to 
Corporation for renewal of licence for period 
subsequent to its expiry is no ground for 
dismissing petition as infrucfuous, ILR 
(1981) 2 Delhi 639, Reversed. 

Section 430 (4) makes it clear that when 
a licence is revoked the licensee shall for 
all purposes of the Act be deemed to be 
without licence until such time as the order 
of revocation is rescinded. Thus the revo- 
cation of the licence debars the licensee from 
moving an application for renewal so long 
as the revocation itself is not set aside or 
recalled. Therefore, the writ petition filed 
by the licensee challenging the revocation of 
his licence as being illegal cannot be dismiss- 
ed as having become infructuous on the 
ground that the licensee had not applied to 
the Corporation for renewal of the licence 
for period subsequent to its expiry. ILR 
(1981) 2 Delhi 639, Reversed. (Para 31) 


(C) Constitution of India, Art. 226 — 
Delhi Municipal Corporation Act (66 of 


1957), S. 430 (3) — Order of Corporation. 


revoking licence under S. 430 3) — 
petition by licensee challenging 
— Ad interim relief granted — Failure of 
licensee to inform High Court aboat pen- 
dency of prior suit filed by him to restrain 
Corporation from revoking licence and ad 
interim relief obtained therein — Effect. 
IER (1981) 2 Delhi 639, Reversed. 

Where to ward off the threatened revoca- 
tion of his licence by the Corporation the 
licensee filed a suit to restrain the Corpora- 


Writ 
revocation 
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tion from revoking his licence and obtained 
ad interim relief and on the service of the 
order of revocation under S. 430 (3) on him 
by the Corporation the licensee filed a writ 
petition challenging the validity of the order 
of revocation and obtained ad interim relief, 
the failure of the licensee to inform the High 
Court about the existence of the prior suit 
and the ad interim relief obtained therein 
would not disentitle the licensee to relief 
under Art, 226 because the relief sought in 
the writ pctition covered grounds which did 
not fall within the ambit of the previous suit 
and though the decision in the writ would 
cover the controversy in the previous suit, 
the converse would not hold good and there- 
fore in a way the previous suit had become 
infructuous to the extent similar relief was 
sought in the writ petition, ILR (1981) 2 


Delhi 639, Reversed. (Para 35) 

(D) Consitution of India, Art. 226 — 
Delhi Municipal Corporation Act (66 of 
1957), Ss. 430 (3), 416 and 417 — Licence 


granted by Corporation on application under 
Ss. 416 and 417 — Subsequently licence 
cancelled under statutory power under Sec- 
tien 430 (3) — Writ petition challenging re- 
vocation is maintainable — There is no ques- 
tion of contract between licensee and Cor- | 
poration. ILR (1981) 2 Delhi 639, Reversed. 


Where an application for grant of licence 
(to manufacture free-wheels of bicycles) be- 
ing made in compliance with the statutory 
requirements embodied in Ss. 416 and 417 
the licence was granted by the Corporation 
in exercise of the statutory powers and sub- 
sequently the licence was cancelled by the 
Corporation in exercise of the statutory 
power under S. 430 (3), no question of any 
kind of contract coming into existence be- 
tween the licensee and the Corporation or 
the revocation of the licence under the terms 
of such contract arises. Therefore, a writ 
petition challenging the legality of the order 
of revocation of the licence passed by the 
statutory body namely the Corporation in 
exercise of statutory powers is maintainable. 
ILR (1981) 2 Delhi 639, Reversed. 

(Para 36) 


Cases Referred : Chronological Paras 
AIR 1977 SC 567:1977 Lab IC 55 22, 23 
AIR 1976 SC 437: 1976 Tax LR 219 17,21 
(1976) 2 All ER 781:(1976) 1 WLR 499 


(CA), Elliott v. London Borough of South- 
wark 22 
AIR 1970 SC 1302: (1970) 1 SCC 764 14 
(1963) 1 All ER 612: (1963) 2 WLR 1309: 
(1964) 2 QB 467, Poyser and Mills’ Arbi- 
tration 12 
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(1963) 3 All ER 817: (1963) 3 WLR 974: 
(1964) 1 QB 395 (CA), Iveagh (Earl) v. 
Minister of Housing and Local Govern- 
ment 13 

(1960) 1 WLR 587: (1960) 2 All ER 407, 
R. v. Minister of Housing and Local Gov- 
ernment ex. p. Chinchestar R. D. C. 23 

(1958) 1 WLR 434: (1958) 1 All ER 671 
(CA), Davies v. Price © * 23 


D. D. Chawla, Sr. Advocate with S. N. 
Sapra, for Appellants; G. S. Vohra, Sr. Ad- 
` vocate with C. S. Duggal, for Respondents. 


JAIN, J.:— The controversy in this Let- 
ters Patent Appeal against an order of a 
* learned single Judge of this Court rejecting 
. the writ petition: of the petitioners (being 
. Civil Writ Petition No. 1284/79) lies in a 
narrow compass. Shorn of  supérfiuous 


: details, the facts germane to the disposal of ` 


this appeal are that the appellant M/s. Cycle 


for manufacturing free-wheels of cycles in 
Kalkaji Industrial Estate, the factory being 
located in premises No. 8, Kalkaji, 
Delhi. The requisite licence for running: the 
said factory was initially granted to the peti- 
tioners under Section 416 read’ with Sec. 417 
of the Delhi Municipal Corporation: Act, 
1957 (hereinafter referred to as the Act) in the 
year 1960-61. Thereafter, it was renewed 
from year to year up to 31st March, 1979. 
The appellants applied for renewal of the 
licence as usual for the year 1979-80. How- 
ever, the respondent-Corporation vide their 
notice dated 4th Aug., 1979, called upon the 
appellants to show cause why their licence 
for running the aforesaid industry be not can- 
celled. The relevant portion of the notice is 
extracted below for ready reference: 


“AND WHEREAS on inspection of the 
site by the Chief Licensing Jnspector/Area 
Inspector, it has been found that you are 
running the trade of melting of iron scraps 
in an Electric furnace to form Steel Slab in- 
stead of sanctioned trade of manufacturing 
of free-wheel of cycle, thus violating the 
terms and conditions of the licence. This 
new trade, which causes smoke, nuisance and 
pollution is not permissible without prior 
approval of the competent authority.” 


2. The appellants sent a reply to the said 
‘notice on 18th Aug., 1979, explaining the 
position thus: ` 


“That with regard to your objection re- 
garding melting furnace we have to submit 
that the same is fully -operated ‘by electricity 
only and no usë of coal or oil is made in 
any of the processes, and as such no 


at 
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: furnished by: the appellants. 
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question of any smoke arises. This process 
is a part of bicycle free-wheel manufactur- 
ing done by us for the last over 20 years in 
this factory. The above fact has been veri- 
fied by your officers who have been visiting 
our factory regularly.” f 5 

3. Hence, the appellants requested the re- 
spondent-Corporation to validate the licénce 
as per application made in this behalf, ` It 
would appear that the respondent-Corpora- 
tion was not’ satisfied with the explanation 
Consequently, 
vide their letter dated 4th Sept. 1979, they 
revoked the’ aforesaid licence of the appel- 
lants. The following passage is pertinent to 
note: 5.o 5 i ; ; 

` “Your reply dated 18-8-1979 to the above 
said show ‘cause notice is not found satisfac- 
tory as such-yout aforesaid licence has been 


t 


« revoked for violation of terms and conditions 


à : t i Ae 
Equipments (P.) Ltd. are running a factory of he licence, 


You are hereby asked to stop the industrial 
use of the site forthwith failing which legal 
action will be initiated.” f 


4. Feeling aggrieved by this order, the ap- 
pellants invoked the writ jurisdiction of: this 
Court vide-application dated 12th Sept., 1979, 
fnter alia, on the ground that the impugned 
order does not conform to the requirements 
of law, namely, provisions of S. 430 (3) of 
the Act. On merits it was urged that the 
melting furnace was fully operated by elec- 
tricity only and use of coal or oil was not 
made. As such there was no question of any 
smoke or nuisance arising from the working 
of the factory. Further it was contended 
that the entire process had been carried out 
for the last 20 years and it constituted a part 
of the process of bicycle free-wheel manu- 
facturing. i 

5. It may be pertinent to add here that 
tbe aforesaid action appears to have been 
taken by the respondent-Corporation on a 
number of complaints having been made by 
the residents of the locality to the effect that 
the melting process of scrap iron which was 
designed to manufacture steel ingots was 
emitting large quantities of smoke and soot. 
It also produced lot of noise and sparking 
light in the night as the factory was being 
run in the night shift also. This caused lot 
of hardship and affliction to the citizens 
living near and around the factory. Indeed, 
some of the residents of the locality moved 
even a writ petition in this Court (being Civil 
Writ No. 63/80 filed by the Kalkaji Welfare 
Association and other citizens) complaining 
of nuisance caused by the appellants’ factory 
by emitting smoke, sparking light and noise, 
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Their grievance precisely was that it was in- 
jurious to health and property of the citizens 
living in the neighbourhood. Hence, they 
prayed that the Corporation be restrained 
from renewing the licence or issuing a fresh 
licence to the appellants for.the said factory. 

6. The learned single Judge has vide his 
order dated 21st Jan., 1981, dismissed the 
writ petition of appellants holding that there 
was sufficient compliance with the relevant 
provisions of the Act and the impugned order 
revoking the licence of the appellants assign- 
ed reasons for the same as contemplated in 
Section 430 (3) of the Act. However, he 
allowed the writ petition No. 63/80 filed by 
the citizens and directed that so long as the 
appellants’ factory continued the melting pro- 
cess, it would be the statutory duty of the 
respondent-Corporation to stop the said acti- 
vity by all lawful actions including revoca- 
tion of licence or not renewing licence or not 

r issuing a fresh licence, ` 


7. The principal contention raised by the 
learned counsel for the appellants is that the 
{mpugned order dated 4th Sept., 1979, of the 
respondent-Corporation does not contain a 
brief statement of the reasons for the revoca- 
tion of the licence as envisaged in Clause (b) 
of proviso to sub-section (3) of Section 430 
of the Act and as such it is bad in law. In 
order to appreciate the validity of the argu- 
ment in proper perspective we may examine 
the relevant provisions, Section 416 of the 
Act debars any person from establishing in 
any premises any factory, workshop or trade 
in which it is intended to employ steam, 
electricity, water or other mechanical power 
except with the permission in writing of the 
Commissioner. Sub-section (2) thereof em- 
powers the Commissioner to refuse to give 
such permission if he is of the opinion that 
the establishment, alteration, enlargement or 
extension of such factory,. workshop or trade 
premises, in the proposed position, would be 
objectionable by reason of the density of the 
pollution in the neighbourhood or would be 
a nuisance to the inhabitants of the neigh- 
bourhood, Section 417 prohibits any person 
from using or permitting to be used any pre- 
mises for any of the purposes enumerated 
therein without or otherwise than in confor- 
mity with the terms of a licence granted by 
the Commissioner in this behalf. Clause (b) 
thereof runs as follows: 

“Any purpose which is, in the opinion of 
the Commissioner, dangerous to the life, 
health or property or likely to create a 
nuisance.” 
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8 On a combined reading of these two 
sections it is manifest that the requirement 
of a licence for running a trade or industry 
is designed to regulate the same so as to 
ensure that running of it does not result in 
nuisance to the inhabitants of the neighbour- 
hood or it is not a source of hazard to the 
life, health or property of the citizens living 
in the neighbourhood. In such like cases, 
therefore, the Commissioner has been specifi- 
cally empowered to refuse a licence. Further 
Section 418 (2) contemplates that whenever 
the Commissioner is of opinion that the user 
of any premises for any of the purposes re- 
ferred to in sub-section (1) of Section 417 is 
causing a nuisance and such nuisance should 
be immediately stopped, he may order the 
owner or the occupier of the premises to stop 
such nuisance within such time as may be 
specified in the order and in the event of 
failure of the owner or occupier to comply 
with such order, the Commissioner may him- 
self or by an officer subordinate to him cause 
such user to be stopped. Still more, S. 430 
(3) provides for suspension/revocation of a 
licence already granted by the Commissioner 
or by the officer by whom it was granted if 
he is satisfied that: 

(a) it has been secured by the grantee 
through misrepresentation or fraud; 

(b) if any of its restrictions or conditions 
has been infringed or evaded by the grantee; 
or 

(c) if the grantee has been convicted for 
the, contravention of any of the provisions 
of this Act or any bye-law made thereunder 
relating to any matter for which the licence 
or permission has been granted. 

9. However, before such an action can be 
taken, the Commissioner or the officer con- 
cerned must comply with the conditions laid 
down in the proviso to sub-section (3) of Sec- 
tion 430 which runs as follows: 

“(a) before making any order of suspen- 
sion or revocation reasonable opportunity 
should be afforded to the grantee of the 
licence or the written permission to show 
cause why it should not be suspended or 
revoked, 

(b) every such order shall contain a brief 
statement of the reasons for the suspension 
or revocation of the licence or the written 
permission.” 

10. Evidently the licence of the appellants 
in the instant case has been cancelled on the 
ground of violation of the terms and condi- 
tions of the licence. However, what we are 
concerned with is whether the safeguards in- 
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corporated in the proviso to sub-section (3) 
(supra) have been duly complied with or not. 


11. Obviously the proviso is designed to 


incorporate the salutary principle of audi 
alteram partem which is- perhaps the most 
important aspect of administrative justice. 
Natural justice obligates administrative tri- 
bunals to give an affected party a fair op- 
portunity to meet any evidence obnoxious to 
his case if it is to be pressed into service 
against him and the legislature has assured 
compliance with this principle by casting a 
statutory obligation on the Commissioner or 
officer concerned to afford a reasonable op- 
portunity to the licensee whose licence “is 
sought to be suspended or revoked to show 
cause why the same be not done. Further, 
the principle of natural justice requires that 
there should be a fair determination of a 
question by quasi-judicial authorities. The 
judicial process does not end by making 
known to a person the proposal against him 
and giving him a chance to explain. It ex- 
tends further to a judicial consideration of a 
representation and the materials and a fair 
determination of the question involved. That 
necessitates giving of reasons justifying the. 
action contemplated against the affected per- 
son. That is precisely the aim and object of 
Clause (b) of the proviso requiring an order 
of suspension or revocation of a licence to 
contain a brief statement of the reasons for 
the same. It is one of the attributes of the 
natural justice that the party affected should 
be given benefit of “speaking order” for him 
to seek further redress, It is thus well-settled 
that where a statute expresses a duty to give 
reasons the Court should imply a condition 
that reasons given in discharge of their duty 
should be adequate and intelligible. It should 
not be merely a statement of the conclusion 
arrived at by the concerned party. 


12. In re Poyser and Mills’ Arbitration, 


(1963) 1 All ER 612, while dealing with the . 


scope and ambit of the Tribunals and In- 
quiries Act, 1958, Megaw, J. said: 


“The whole purpose of Section 12 of the 
Tribunals and Inquiries Act, 1958, was to 
enable persons whose property or interests 
“ were being affected by some administrative 
decision or some statutory arbitration to 
know, if the decision was against them, what 
the reasons for it were. ... s.. se se ses ses so 
Now, Parliament having provided that rea- 
sons shall be given, in my view that must 
clearly be read as meaning that proper, 
adequate, reasons must be given; the reasons 
that are set out, whether they are right or 
wrong, must be reasons which not only will 
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be intelligible, but also can reasonably be 
said to deal with the substantial points that 
have been raised, and in my view it is right 
to consider that statutory provision as being 
a provision as to the form which the arbitra- 
tion award shall take.” 


13. Lord Denning, M. R., concurred in 
this view in Iveagh (Earl) v. Minister of 
Housing and Local Government, (1963) 3 
All ER 817. He observed that: 


“Section 12 (1) of the Tribunals and In- 
quiries Act, 1958, says that the minister must 
give his reasons, and that his reasons are to 
form part of the records. The whole pur- 
pose of that enactment is to enable the par- 
ties and the Courts to see what matters he 
has taken into consideration and what view 
be has reached on the points of fact and law 
which arise. If he does not deal with the 
points that arise, he fails in his duty, and the 
Court can order him to make good the omis- 


sion. 


14. The Supreme Court has held in 
Mahabir Prasad Santosh Kumar v. State of 
U. P., (1970) 1 SCC 764: (AIR 1970 SC 
1302), in which case the licences of the ape 
pellants under U. P. Sugar Dealers’ Licensing 
Order, 1962, had been cancelled by the Dis- 
trict Magistrate and their appeal had been 
dismissed by the State Government, that (at 
page 1304): 


“The power of the District Magistrate was 
quasi-judicial; exercise of the power of the 
State Government was subject to the super- 
visory power of the High Court under Arti- 
cle 227 of the Constitution and of the appel- 
late power of this Court under Article 136 
of the Constitution. The High Court and 
this Court would be placed under a great 
disadvantage if no reasons are given and the 
appeal is dismissed without recording and 
communicating any reasons.” 


15. Shah, J., speaking for the Court, 
further observed that (at p. 1304): 


“Tt must appear that he has reached a con- 
clusion which is according to law and just, 
and for ensuring that end he must record 
the ultimate mental process leading from the 
dispute to its solution. Satisfactory decision 
of a disputed claim may be reached only if 
it be supported by the most cogent reasons 
that appeal to the authority. Recording of 
reasons in support of a decision on a disputed 
claim by a quasi-judicial authority ensures 
that the decision is reached according to 
law and is not the result of caprice, whim or 
fancy or reached on grounds of policy of 
expediency. A party to the dispute is ordi- 
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narily entitled to know the grounds on which 
the authority has rejected his claim.” 

16. That was a case where no statutory 
obligation was cast on the authority con- 
cerned to record his reasons. So, the instant 
case stands on a much stronger footing. 


17. Ajantha Industries v. Central Board 
of Direct Taxes, New Delhi, AIR 1976 SC 
437, is another authority for the proposition 
that (at p. 441): 

“When law requires reasons to be recorded 
in a particular order affecting prejudicially 
the interests of any person, who can challenge 
the order in Court, it ceases to be a mere ad- 
ministrative order and the vice of violation 
of the principles of natural justice on ac- 
count of omission’ to communicate the rea- 
sons is not expiated.” 


18. In that case transfer of the case had 
been made under Section 127 (1) of the In- 
come-tax Act, 1961, as amended. The ques- 
tion which arose for consideration was whe- 
ther failure to record the reason in the order 
which was communicated to the appellants is 
violative of the principles of natural justice 
for which the order should be held to be in- 
valid. Since there was no provision of appeal 
or revision under the said Act against such 
order of transfer, the appellants preferred an 
application under Article 226 of the Con- 
stitution before the High Court of Andhra 
Pradesh questioning the validity of the order 
chiefly on the ground of violation of the 
principle of natural justice inasmuch as no 
reasons were given nor communicated in the 
said order. It was submitted on behalf of 
the Revenue that reasons were communi- 
cated to the assessee in the notice calling for 
objection against the proposed transfer and 
as such it was manifest that the reason given 
in that show cause notice, namely, “facility 
of investigation” could be read as part of 
the impugned order although there was no 
mention of any reason therein as such. It 
was further submitted on behalf of the Re- 
venue that the very fact that the reasons 
were recorded in the file although the same 
were not communicated to the assessee fully 
met the requirement of Section 127 (1). How- 
ever, their Lordships repelled both these con- 
tentions with the above observations. Whey 
further held that: 
` “The reason for recording of reasons in 
the order and making these reasons known 
to the assessee is to enable an opportunity 
to the assessee to approach the High Court 
under its writ jurisdiction under Article 226 
of the Constitution or even this Gourt under 
Article 136 of the Constitution in an ap- 
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propriate case for challenging the order, inter 
alia, either on the ground that it is mala fide 
or arbitrary or that it is based on irrelevant 
and extraneous considerations. 


eee ose oe ase the requirement of recording 
reasons under Section 127 (1) is a mandatory 
direction under the law and non-communica.- 
tion thereof is not saved by showing that the 
reasons exist in the file although not com- 
municated to the assessee.” 


19. These observations are quite apposite 
to the facts of the case in hand which stands 
on a stronger footing inasmuch as the im- 
pugned order dated 4th Nov., 1979, is too 
cryptic and obscure as to how the appellants 
had violated the terms and conditions of the 
licence. It simply contains the statement of 
conclusion and not reasons therefor as 
envisaged in the proviso to sub-section (3) of 
Section 430. The learned single Judge, in 
the course of his judgment, has observed 
that: 


“After this admission of the petitioner, no 
additional statement of reasons was neces- 
sary. <A brief reason that the terms are 
violated was sufficient on the facts of the 
case. The reason was adequate and intelligi- 
ble. It was not a mere statement of conclu- 
sion.” 

20. With respect we do not think that the 
learned Judge was right in this conclusion. 
The expression “a brief statement of the 
reasons” clearly implies that the concerned 
authority must, at least, indicate how the 
grantee of a licence has infringed or evaded 
any of the restrictions or conditions of a 
licence. It is not enough merely to say that 
“your licence has been revoked for violation 
of the terms and conditions of the licence” 
and it must be further stated how such viola- 
tion has occurred. Needless to say that the 
appellants have a vital stake in the matter 
and the cancellation of their licence adversely 
affects their fundamental right to carry on 
their trade and industry. The respondent- 
Corporation was, therefore, under legal 
obligation to exercise its quasi-judicial power 
strictly in accordance with the provisions of 
the Act and non-compliance therewith vitiates 
the order. Thus, we hold that the impugned 
order is vitiated for want of statement of 
reasons for revocation of the licence and it 
is liable to be set aside on this short ground. 


21. The learned counsel for the Municipal 
Corporation has, however, argued with con- 
siderable fervour that the reasons for the 
. proposed revocation of the licence having 
been detailed at length in the show cause 
notice dated 4th Aug., 1979, the appellants 


a 
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were well aware of the same and there was 
hardly any necessity to reiterate the same in 
the impugned order. In other words, for 
seeking reasons which impelled the respon- 
dent-Corporation to revoke the licence of the 
appellants reference can conveniently be 
made to the show cause notice. However, 
we are not persuaded to accept this rather 
specious argument because the statute itself 
requires on its plain language that the order 
of revocation or suspension should incorpo- 
rate a brief statement of the reasons. It is 
in addition to the requirement of affording 
reasonable opportunity to the grantee of a 
licence to show cause why it should not be 
suspended or revoked. Ajantha Industries 
(AIR 1976 SC 437) (supra) clearly negatives 
such a contention. It was thus obligatory 
on the part of the respondent-Corporation. 
to strictly comply with these twin require- 
ments which are aimed at ensuring that the 
grantee of a licence who is faced with the 
threat of suspension or revocation of his 
licence must not only have an opportunity 
to defend himself but also must know what 
reasons have weighed with the authority con- 
cerned in coming to a particular conclusion, 


22. Elliott v. London Borough of South- 
wark, (1976) 2 All ER 781 and Tara Chand 
Khatri v. Municipal Corporation of Delhi, 
AIR 1977 SC 567, on which reliance has 
been placed by Mr. Chawla, the learned 
counsel for the respondent-Corporation are 
both distinguishable on facts. In the former, 
applications of the persons, who were owners 
of certain properties, for ‘a Rehabilitation 
Order’ under the provisions of the Housing 
Act 1974, were refused in the following 
terms: 


“With reference to your application dated 
8th May, 1975 for the Council to make re- 
habilitation orders in respect of the above 
properties, in accordance with the provisions 
of Section 114 and Schedule 10 of the 
Housing Act, 1974, I write to inform you 
that the Council, at their meeting on 16th 
July, resolved to refuse the application for 
the reason that the properties should be de- 
molished and the sites used for the erection 
of new housing accommodation,” 


23. It was the wording of the said letter 
which was the hub of the appeal, the conten- 
tion raised being that the said order was 
not speaking one. However, it was submit- 
ted for the respondents that the purported 
reason was adequate and intelligible, against 
the background of the inquiry, the inspec- 
tor’s report and the Secretary of State’s deci- 
sion letter. So, it was urged that the request 
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for a rehabilitation order was refused because 
it could not be granted consistently with the 
policy of the respondents to demolish the 
existing and erect new housing accommoda- 
tion. This argument prevailed with the _ 
Court of Appeal who held that the letter 
was more than a mere statement of conclu- 
sion as it did state the salient reason why 
the house in question could not be retained. 
The argument of the learned counsel for the 
respondents precisely is that evidently the 
Court took into consideration what had 
“gone before” at the public inquiry etc. 
while rejecting the contention raised by the 
appellants. Having regard to the policy of 
the local authority concerned in that case we 
do not think any more information was at 
all necessary, the reason given being quite 
sufficient and self-evident. That is not at all 
the position in the instant case. As for Tara 
Chand Khatri (AIR 1977 SC 567), we may 
simply advert to the following passage ap- 
pearing at page 418 of the book ‘Judicial Re- 
view of Administrative Action’ (Second Edi- 
tion) by Prof. S. A. De Smith which has 
been quoted therein with approval by the 
Supreme Court (at p. 575): 


“If the record is incomplete (e.g. because 
reasons or findings of material fact are 
omitted), has the Court power to order the 
tribunal to complete its record? Jt is com- 
mon ground that the Court has no inherent 
power to compel a tribunal to give reasons 
for its decisions. .. .. . If, of course, a 
tribunal is required by statute to declare its 
reasons or its findings on the material facts, 
an order of mandamus may be obtained to 
compel the tribunal to perform its legal duty. 

.. .. Where a tribunal that is not ex- 
pressly obliged to give reasons for its deci- 
sions chooses not to give any reasons for a 
particular decision, it is not permissible to 
infer on that ground alone that its reasons 
for that decision were bad in law. Even if 
it gives reasons which are ex facie insufficient 
in law to support its decision, the Court will 
not necessarily assume that these are the sole 
reasons on which the tribunal has based its 
decision. (See Cf. Davies v. Price, (1958) 1 
WLR 434 at 440 and R. v. Minister of 
Housing and Local Government, ex. p. Chi- 
chestar R. D. C., (1960) 1 WLR 587).” 

(emphasis supplied) 


24. Hence, these authorities are of no as- 
sistance to the respondent-Corporation, 


25. Another consideration which has pre- 
vailed with the learned single Judge in dis- 
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missing the writ petition is that the appellants 
had filed a civil suit on the very next day of 
the impugned order and they had also come 
up in writ petition to assail the impugned 
order of the respondent-Corporation. So, 
they could not make a grievance of its being 
non-speaking, one of the objects of the speak- 
ing order being that the aggrieved person is 
not handicapped by an order in making a 
representation or appeal to the higher auth- 
orities or to take an action in a Court of 
law. With respect we may say that non- 
compliance with the statutory requirement of 
giving reasons being in itself fatal to the 
order the question of prejudice recedes into 
the background. Surely want of prejudice 
will not cure the illegality which afflicts and 
Vitiates the order. 

26. Faced with this predicament the 
- learned counsel for the respondent-Corpora- 
tion has made a fervent attempt to contend 
that there is undisputed material on the re- 
cord which clearly lends support to the stand 
of the respondent-Corporation that the peti- 
tioner has of late started running the melting 
furnace and has thus contravened the essen- 


tial nature and conditions of the licence. 


granted to him for manufacturing only free- 
wheels for bicycles. He has invited our at- 
tention to the first application dated 22nd 
Aug., 1960 made by the petitioner to the 
respondent-Corporation for grant of licence 
for manufacture of bicycle free-wheels, In 
Column 8 of the said application which re- 
guired information as to whether blast 
furnaces, forges or bhatties *would be used, 
the petitioner stated as below: 

“No blast or melting foundry, only heat- 
ing and hardening furnances,” 

27. Again in a subsequent application 
dated 12th Dec., 1966, the petitioner reiterat- 
ed that no blast furnace or forge or bhatti 
was to be used. He described the process of 
manufacture in the following words: 


“G) Forging shop 
Gi) Machine shop 
qiii) Hardening shop 
(iv) Assembly shop.” 

28. It is thus contended by the learned 
counsel for the respondent-Corporation that 
the use of any melting furnace was specifi- 
cally ruled out in the application for grant 
of licence itself and in view of the admitted 
position that as at present a melting furnance 
although electrically operated is working in 
the factory of the petitioner there can be no 
shadow of doubt about the infringement of 
the terms and conditions of the licence which 
was confined to manufacture of free-wheels 


M/s. Cycle Equipments (P.) Ltd. v. Delhi Municipality 


- tion. 


Delhi 101 
for bicycles by mechanical process only. 
Further, according to the respondents’ coun- 
sel the new melting process commenced by 
the petitioner emits large quantity of smoke 
and soot. It also produces a lot of noise and 
sparking light in the night as the factory is 
being run in the night shift also. Thus, it 
constitutes a great hazard to the peace, com- 
fort and health of the citizens living in the 
neighbourhood, Hence, according to the 
learned counsel for the respondent it consti- 
tutes a clear contravention of Condition 13 
of the printed terms and conditions of 
the licence. Be that as it may, but 
we are not concerned with the same at this 
stage. We are on the short point that the 
impugned order being violative of the specific 
Statutory provisions which are mandatory in 
nature cannot be sustained. It ‘may be 
noticed that the show cause notice dated 4th _ 
Aug., 1979, contemplated two grounds for 
revocation of the licence, namely, (1) the 
running of trade of melting iron scrap in an 
electric furnace to form steel slabs, and (2) 
the said trade causing smoke, noise and pollu- 
However, the impugned order is 
Singularly silent about both and it simply 
States that the reply given by the petitioner . 
“is not found satisfactory” and as such the 
aforesaid licence has been revoked for viola- 
tion of the terms and conditions of the 
licence. Surely, it does not deal with the 
contentions raised by the petitioner in its 
reply dated 18th Aug., 1979, which did not 
contain an unqualified admission on its part 
about infringement of the terms and condi- 
tions of the licence. Since we are knocking 
down the impugned order on a purely legal 
ground, it will be open to the respondent- 
Corporation to deal with and decide the con- 
tentions raised by the petitioner against re- 
vocation of licence after affording proper op- 
portunity of hearing. 

29. Before parting with this case we may 
also advert to what the learned single Judge 
has called initial hurdles in the way of the 
petitioner for seeking a relief of discretionary 
nature by way of writ petition. In the first 
instance it has been pointed out that no ap- 
plication having been made by the petitioner 
for -renewal .of licence for the subsequent 
period, viz. 1980-81, the whole exercise in 
this writ petition would be futile inasmuch 
as even if the petitioner succeeded in the 
petition he would be entitled to hold - 
licence up to 31st Mar., 1980, only, and the 
same would be the position even assuming 
that the licence was, in fact, extended up to 
31st March, 1980. Consequently, after the 
expiry of the said period the licence would 
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come to an end automatically whether re- 
voked or otherwise. An argument was ad- 
vanced by the learned counsel for the peti- 
tioner that the revocation of the licence 
would stand in the way of future renewal 
and as such the writ petition survived to that 
extent. Reliance in this context was placed 
on sub-section (4) of Section 430 of the Act 
which reads as under: ' 


sub-sec. (4) 


“When any such licence or written permis- 
sion is suspended or revoked, or when the 
period for which the same was granted has 
expired, the grantee shall, for all purposes of 
this Act or any bye-law made thereunder, 
be deemed to be without a licence or written 
permission, until such time as the order sus- 
pending -or revoking the licence or written 
permission is rescinded or until the licence 
or written permission is renewed.” 


30. However, the learned single Judge has 
repelled the contention with the observations : 


“I find that the provisions of S. 430 (4) 
are quite clear and unambiguous. Either by 
revocation or by expiration, the petitioner 
was without a licence at the relevant time. 
There is no alternative to the petitioner but 
to approach the Corporation to renew a 
licence or to get a fresh licence.” 


31. With respect we may say that sub- 
section (4) of Section 430 is a complete 
answer to the contention that an application 
for renewal of the licence for the year 
1980-81 ought to have been made by the 
petitioner in order to pursue the writ peti- 
tion. It lays down in explicit terms that 
when any such licence is suspended or re- 
voked the grantee shall, for all purposes of 
the Act or any bye-law made thereunder, 
be deemed to be without a licence until such 
time as the order suspending or revoking the 
lisence is rescinded: Thus the revocation of 
the licence is a complete bar to the petitioner 
moving an application for renewal of the 
licence. There is a clear distinction between 
expiry of the licence issued for a specific 
period by efflux of time and revocation/can- 
_ cellation of the licence. As seen above, the 
order revoking a licence is quasi-judicial in 
nature and it stands in the way of the peti- 
tioner in seeking a fresh licence or renewal 
of the old licence so long as it is not itself 
set aside or recalled. Indeed, the writ peti- 
tion had been dismissed as having become 


infructuous on this very ground by the learn- 


ed single Judge vide order dated 23rd May, 
1980. However, the order was reversed by 
the L. P. A. Bench, who held; 
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“It does appear, prima facie, that the writ 
petition is not infructuous and the question 
of the renewal of licence for the year 
1980-81 is inter-related with the question 
whether the licence is in force. Once it is 
held that the revocation is bad, then the peti- 
tioner will be free to apply for renewal of 
the licence.” 


32. In view of this observation of the 
L. P. A. Bench, there was hardly any occa- 
sion for the learned single Judge to go over 
this aspect of the matter again, 

~33. The learned single Judge has also ob- 
served that the petitioner is guilty of sup- 
pressing material facts and has not come 
with clean hands in seeking equitable and dis- 
cretionary relief of a writ or a direction 
under Article 226 of the Constitution. It is 
pointed out that on the very next day of the 
impugned order dated 4th Sept, 1979, the 
petitioner instituted a civil suit being Suit 
No. 62/79 in the Court of Senior Sub-Judge, 
Delhi and he also moved an application for 
ad interim injunction restraining respondent- 
Corporation from revoking or cancelling the 
licence in question and also directing the 
Delhi Electric Supply Undertaking not to dis- 
continue the supply of electric energy for 
running its factory. However, none of these 
facts were disclosed by the petitioner in the 
writ petition which was filed on Sept. 13, 
1974 and on a similar prayer being made to 
the Admitting Bench for ad interim relief, 
operation of the impugned order was stayed 
by the Admitting Bench on 14th Sept., 1979. 
Thereafter, the petitioner obtained an interim 


“ex parte injunction from the trial Court on 


18th September, 1979, without disclosing that 
a writ petition for a similar relief had already 
been filed in the High Court and that ad 
interim. stay had been granted therein, It 
was only when counsel for the respondent- 
Corporation brought to the notice of the Ad- 
mitting Bench that a suit had been earlier 
instituted by the petitioner for the same re- 
lief that the following order was made by 
the Admitting Bench on 22nd November, 
1979: 


“Mr. Ramesh Chandra says that a suit filed 
by the petitioner is already pending. How- 
ever, Mr. Singh says that the Corporation is 
considering giving him relief. The petitioner 
has to choose either to pursue the suit or be 
satisfied with the relief to be granted by the 
Corporation or pursue the writ petition. His 
choice among the three alternatives to be 
intimated to the Court by the 23rd January, 
1980.” : 

34. On 12th Mar., 1980, the Admitting 
Bench issued the Rule and also directed that 


y 
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the writ petition be listed for final hearing 
in tbe week commencing 3ist March, 1980, 
high up. Since the stay order was made in 
the presence of counsel for the petitioner 
the learned single Judge assumed that the 
petitioner must have informed the Court that 
he wanted to pursue the writ petition and 
not the suit and concluded that the position 
in law would be that on 12th March, 1980, 
civil suit No. 62/79 pending in the Court of 
the Senior Sub-Judge, Delhi, stood withe 
drawn. The learned single Judge has further 
observed that “it was the duty of the peti- 
tioner thereafter to withdraw the suit filed 
by him. He did not do so till the writ petition 
was finally heard. Perhaps his strategy was 
to enforce the injunction granted by the 
trial Court against the Corporation if he 
failed in the writ petition.” Thus, the learned 
single Judge was of the view that the peti- 
tioner has violated the principle of uber- 
rima fides i.e. principle of honest and 
true disclosure and concluded that the writ 
petition deserved to be dismissed on the 
ground of suppression of material fact. 


35. We have carefully perused the plead- 
ings contained in the plaint in Suit No. 62/79 
and we find that the relief sought therein 
was to restrain the respondent-Corporation, 
its officers, employees and agents from re- 
yoking or cancelling the municipal trade 


licence No. 39786 which was granted to the. 


petitioner for the manufacture of free-wheels 
for bicycles and further restraining the re- 
spondent from directing the Delhi Electric 
Supply Undertaking to discontinue the supply 
of electric energy for running his aforesaid 
fndustry. There is no mention whatsoever 
of the impugned order and there is no chal- 
lenge to the same. Indeed, from the whole 
tenor of the pleadings in the plaint it would 
appear that till then the petitioner had not 
been served with the impugned order and 
the suit was aimed at warding off the 
threatened revocation of the licence. On the 
contrary the petitioner has, in the present 
writ petition, assailed the legality and 
validity of the order of revocation of 
the licence itself. Obviously the-relief sought 
fn this writ covers grounds which do not fail 
within the ambit of the previous suit. It is 
no doubt true that the decision in this writ 
will cover the controversy in the aforesaid 
suit but the converse will not hold good. In 
a way, therefore, the previous suit has be- 
come infructuous to the extent similar relief 
is sought in the present writ petition but by 
no stretch of reasoning it can be held that 
this writ petition is barred or not maintain- 
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able on account of the pendency of the pre- 
viously instituted suit. Further while there 
can be no doubt that the petitioner ought to 
have informed this Court about the pendency 
of the previous suit or the ad interim relief 
already obtained by him while asking for ad 
interim relief of discretionary nature, we do 
not think that non-disclosure of this fact 
will in itself be fatal to this writ petition or 
it will disentitle the petitioner to any relief. 
Indeed, the desired relief was granted to the 
petitioner by the Admitting Bench even after 
the correct position had been made known 
by the counsel for the respondent-Corpora- 
tion and the petitioner had been directed to 
choose either to pursue the suit or be satis- 
fied with the relief to be granted by the Cor- 
poration or pursue the writ petition. We do 
not think much would turn on omission/ 
failure on the part of the petitioner to 
divulge these facts in the writ petition itself, 
and the same has to be disposed of on its 
own merits, 


36. Lastly, the learned Judge has observed 
that the petitioner made an offer through his 
application after agreeing to all the terms of 
a licence, The Corporation accepted the offer 
by accepting the fees and issued a licence. 
Thus, a legally enforceable contract came 
into being and liability to revocation under 
Section 430 (3) is a term of the said con- 
tract. Hence, the petitioner cannot challenge 
revocation of licence in a writ petition. With 
respect we are unable to subscribe to this 
view. It is for the simple reason that the ap- 
pellant had to apply for a licence for manu- 
facture of free-wheels of bicycles in com- 
pliance with the statutory requirement as 
embodied in Sections 416 and 417 of the Act 
and the licence was granted by the respon- 
dent in exercise of the statutory power vest- 
ing in the Commissioner in this regard. On 
a parity of reasoning the licence of the ap- 
pellant has been revoked by the respondent 
in exercise of its statutory power under Sec- 
tion 430 (3) of the Act. The question of any 
kind of contract coming into existence be- 
tween the parties or revocation of the licence 
under the terms of such contract does not 
arise. This Court has, therefore, jurisdiction 
in an appropriate writ petition to examine 
the legality and validity of the order passed 
by a statutory body in exercise of the powers 
conferred on it by the Statute, This writ 
petition is clearly maintainable, 

37. To sum up, therefore, we allow this 
appeal, set aside the impugned order and 
direct the respondent-Corporation to decide 
the question of revocation of the licence of the 
appellant afresh after affording an opportunity 
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to them in accordance with law and in the 
light of the ‘observations made by us above. 
However, no order is made as to costs. 


Appeal allowed, 
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R. N. AGGARWAL, JJ. 
Mrs, Minakshi Bahadur, Petitioner v. 
University of Delhi anq another, Re- 
spondents, 


Civil Writ Petn. No. 2792 of 1982, D/- 
14-9-1982. 

Constitution of India, Arts. 14, 226 — 
Education — Comparison of courses — 
Decision of experts -— No interference 
by Courts unless decision is manifestly 
perverse — Admission to Law College — 
Preference given to graduate completing 
10 plus 2 plus 3 years course as compar- 
ed to 11 plus 3 years’ course — Held, 
reasonable. 

In the matter of comparison of courses 
the decisions of the experts like the Ad- 
mission Course Committee, the Academic 
Council and the University authorities 
must necessarily be accepted by the 
courts ang should not be disturbed wn- 
less they are manifestly perverse. On an 
apparent comparison of 14 years (11 plus 
3) stream of education and 15 years (10 
plus 2 plus 3) the Delhi University auth- 
orities have bona fide taken view that in 
the matter of admission to LL. B. Course 
5% handicap in case of students complet~ 
ing 14 years stream will suffer no adverse 
comparison and will be on par with a 
student of 15 years stream. (Para 4) 

Thus while admitting students to Law 
Faculty the Delhi University gave pre- 
ference to the Graduates completing 
10 plus 2 plus 3 years course as compar- 
ed to those completing 11 plus 3 years 
course inasmuch as the Law Admission 
Committee took the decision that those 
who have passed Bachelor Degree Ex- 
amination under 11 plus 3 years 
course and want to seek ad- 
mission to Law Faculty will have 
handicap of 5% marks e.g. In case 
of the candidate belonging to 11 plus 3 
batch who had obtained 56.5% marks it 
will be deemed to be 51.5%. 

Held it cannot be said that it is a deci- 
sion which is so unreasonable as to call 
for Interference by the High Court. 
Hence the candidate who had completed 
14 years degree course and was refused 
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admission to Law Faculty could not 
claim any relief against deduction of 
5% marks. (Para 4) 

Bikramjit Sen, for Petitioner; Arun ` 
Kumar, for Respondents. 


ORDER :— This is a rather unhappy 
case of the result of the various changes 
(according to some people) of haphazard 
and not very well thought out period of 
schooling that is inflicted on the children, 


2. Previously there used to be 11+3 
for getting a B.A. degree. The petitioner 
is one of those who got her B.A. pass and 
secured 56.5% marks, That was about a 
decade back. 


3. Some years back the academicians 
thought that 11+ 3 did not suit and they 
Switched over to 10 plus 2 plus 3; the 
result is that to get a B.A. degree one. 
has to spend 15 years as compared to 
14 years studies by the petitioner. Evi- 
dently, the problems of Post Graduate 
Admission cropped up for the purpose: of 
M.A. classes as well as Law classes. 


4. The Delhi University which is run- 
ning the law courses had this matter 
considered by the Law Admission Comi- 
mittee under Ordinance No. 2 of the Uni- 
versity Calendar. After looking into the 
various matters it took the decision 
that those who have passed Bachelor 
Degree Examination under 11+3 and 
want to seek admission to Law Faculty 
will have handicapof 5% marks—mean- 
ing that in case of the petitioner who 
had obtained 56.5% marks it will bej- 
deemed to be 51.5%, This year is the first 
batch of those who have schooling in|. 
10 plus 2 plus 3 for admission to law col- 
lege; there wasnosuch handicapin their 
case with the result that the petitioner 
who might have obtained admission if 
her marks were taken at 56.5% but has 
been denied admission because students 
with higher marks than 51.51% belong- 
ing to 10 plus 2 plus 3 batch were avail- 
able. Mr. Sen says that this is a violation 
of the equality clause because the re- 
quirement for admission in law course is 
of a B.A. degree and the petitioner hav~ 
ing obtained a B.A. degree should be 
allowed to compete on an equal level 


even with those who have ob- 
tained B.A, degree after 15 years, 
We cannot agree that there is 


absolutely no difference in the course of 
studies between those who have haq 14 
years formal stream of schooling and 
the students who have had 15 years 
schooling. For all Post Graduate admis- 
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sion this difference is being recognised, 
The reply has mentioned in the counter- 
affidavit that for M.A. course a student 
who had done his B.A. on 11+3 course 
wil] have to do a special course which 
is for one year before being allowed to 
seek admission in the M.A. It is stated 
that at one time the Law Admission 
Committee also toyed with the same 
idea of providing a special course for 
LL.B. but later on the Faculty of Law 
decided that this may be less harsh if 
the present system of handicap of 5% 
was extended to students of 14 years 
system. In the matter of comparison of 
courses the decisions of the experts like 
the Admission Course Committee, the 
Academie Council] and the University 
authorities must necessarily be accepted 
by the courts ang should not be disturb- 
ed unless they are manifestly perverse. 
On an apparent comparison of 14 years 
stream of education and 15 years if the 
University authorities have bona fide 
taken view that 5% handicap in case of 
students like the petitioner will suffer no 
adverse ‘comparison and will be on par 
with a student of 15 years stream, we 
cannot say that it is a decision which is 
so unreasonable as to call for inter- 
ference in these proceedings. We sym- 
pathise with the petitioner in her effort 
to join the learned fraternity and we are 
sorry that this court cannot be of any 
assistance to her. We can only hope 
that her persistence and determined 
efforts will be met with sucess and she 
-will be able to get admission in 
the University this year or in any case 


by next year, With these observations 
the petition is dismissed. 


Si Petition dismissed, 
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/ SULTAN SINGH, J `b 
Shashi Pal Rai Bhatua, Petitioner v. 
Smt. Raj Kumari Mahindroo, Respon- 
dent. $ 
C. R. No. 482 of 1981, D/- 16-11-1981.* 
Civil P. C. (5 of 1908), O. 14, Rr. 1 and 
3 — Suit to recover money on account 
of licence fee or arrears of rent — De- 
fendant proved to have been inducted by 
plaintiff — Issue whether defendant is 

licensee or tenant need not be framed. 


*Against order of V. K. Malhotra, Sub- 
Judge, Delhi, D/- 1-4-1981, 
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Ordinarily if a plea is raised in a writ- 
ten statement issue is to be framed but 
it is not necessary to frame issues on all 
pleas. Issues are framed on question of 
law and fact to determine if the plaintiff 
was entitled to the relief claimed or the 
suit was liable to be dismissed, 

(Para 6) 


Where in a suit for recovery of money 
on account of licence fee or arrears of 
rent it is proved that the defendant was 
inducted by the plaintiff it is not neces- 
sary to determine the status of the de- 
fendant as to whether he was a licensee 
or a tenant and no issue on the question 
of status need be framed even if the 
plea of status is raised in the written 
statement, as such a suit is triable by a 
Civil Court. It would be necessary to đe- 
cide the question of status of the defend- 
ant as licensee or tenant in a suit for 
possession, (Para 6) 

D. S. Marwah, for Petitioner; S. C. 
Gulati, for Respondent. 

ORDER :— This revision under S. 115 
of the Civil P. C. by the defendant-peti- 
tioner is directed against the order dated 
1-4-1981 of the Subordinate Judge, 1st 
Class, Delhi whereby the petitioner’s ap- 
plication under O, 14, R. 5 of the Code 
was dismissed, 


2, Briefly stated, the facts are that 
the respondent plaintiff was running a 
shop of shoes under the name and style 
of ‘A to Z’ Shoe Stores at Bank Street, 
Karol Bagh, New Delhi and the peti- 
tioner was her employee. By means 
of agreement dated 1-9-1964, the peti- 
tioner is alleged to have become a licen- 
see in the shop under the respondent at 
Rs. 185/- per month subject to enhance- 
ment if any in terms of the said agree- 
ment dated 1-9-1964. The respondent 
filed a suit for recovery of licence fee 
for the period 1-3-1971 to 30-11-1971, 
which suit was decreed by Shri S. R. 
Goel, Additional District Judge, Delhi on 
1-3-1975. It is admitted by the learned 
counsel for the parties that the decree of 
Shri S. R. Goel, Additional District Judge 
was confirmed by this court. 


3. The plaintiff-respondent filed the 
present suit for recovery of licence fee 
Rs. 6692/- including notice charges as 
Rs, 32/- for the periog from 1-12-1971 to 
31-11-1974, The petitioner-defendant 
raised various pleas in his written state- 
ment. The trial court on 21-5-1975, 
framed the following issues: 


e 
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(1) Whether the suit is liable to be 
stayed for the reasons given in the writ- 
ten statement? OPD 

(2) Whether the defendant is a licen- 
see under the plaintiff? OPP 

(3) Whether the plaintiff is entitled 
to recover from the defendant the 
amount of Rs. 6660/- ie. for 36 months 
@ Rs. 185/- p.m. as licence fee/damages/ 
compensation on the basis of the plain- 
tiffs alleged agreement dated 1-9-1964 ? 
OPP 

(4) Whether the plaintiff is entitled 
to interest? If so, at what amount and 
rate ? OPP 

(5) Whether the defendant is liable 
to pay the rent only at the rate of Rupees 
65/- p.m. as alleged in W/S? OPD 

(6) Whether the plaintiffs suit 
barred by limitation? OPD 

(7) Whether the defendant is entitled 
to recover from the plaintiff any amount 
on account of alleged collapse of the 
shop & its repairs, as adjustment alleg- 
ed in the W/S? If so, whether court-fee 


is 


is payable on the adjustment claimed ? 
OPD. 

(8) Relief, 

4. The plaintiff-respondent filed an 
application for re-framing of the said 


issues praying that issues Nos. 2 and 5 
be deleted and issue No. 3 be recast. 
The trial Court by order dated 17-12- 
1976 deleted issues Nos. 2, 3 and 5, and 
framed the following additional issue: 


“Whether the defendant is not liable 


to pay the amount of Rs, 6660/- claim- 
ed by the plaintiff? 
5. It is admitted that a revision 


against this order dated 17-12-76 was 
filed and dismissed. The defendant again 
amended the written statement and took 
the following plea in para 3 of the pre- 
liminary objections .— 


“that the plaintiff is not entitled to 
any amount of rent as the defendant be- 
came the direct tenant of Smt, Savitri 
Pandit who hag sold out the property to 
Jagjit Singh, as per agreement dated 
23-3-1953, between late Shri O. P. 
Mahindroo ang Smt. Savitri Pandit. The 
plaintiff was only Benamidar on behalf 
of her husband and when the defendant 
was inducted, the defendant paid to late 
Shri O. N. Mahindroo about- Rupees 
16,000/- to Rs. 18,000/- in the form of 
clearing the debts and Rs. 8000/- in cash 
in consideration of creating tenancy 
rights in the premises in dispute; as such 
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suit is not maintainable.” 
counsel for the defen- 
submitted that an issue, 
“whether the defendant was a direct 
tenant under Smt, Savitri Pandit ?”, be 
framed. The trial court dismissed the 
application. Hence this revision, 


the present 
The learned 
dant-petitioner 


6. The learned counsel for the peti- 

tioner seriously contends that the issue 

“whether the petitioner was a tenant” 

should be framed. The learned counsel 

for the respondent-plaintiff on the other 
hand submits that the question whether 
the petitioner is q licensee or a tenant 
does not arise in the present suit for re- 
covery of money. I am inclined to agree 
with his view. In the previous suit de- 
cided on 1-3-1975 by Shri S. R. Goel, 
Additional District Judge, an issue was 
framed “whether the defendant was 4° 
licensee ?” It was also contended on be- 
half of the defendant that he was a 
tenant but the court did not decide whe- 
ther he was a licensee or a tenant. This 
judgment was confirmed by this court, In 
a suit for recovery of licence fee or renr 
it is not necessary to determine the 

status of the defendant. It would be ne- 

cessary to decide the question of the 

status of a defendant as licensee or as 

tenant in a suit for possession. It is 

admitteq that the plaintiff-respondent 

has already filed a suit for possession 

against the petitioner which is pending 

and one of the issues is “whether the 

petitioner is a tenant in the premises in 

suit?” 
present suit it is not necessary to frame 
the issue regarding the status of the 
petitioner as a tenant, The learned 
counsel for the petitioner submits that 
he has raised the plea in the written 
statement and therefore, the issue should 
be framed. Ordinarily if a plea is raised 
in a written statement issue ig to be 
framed but it is not necessary that on. all 
pleas issues should be framed. Issues 
are framed on question of law and fact 
to determine if the plaintiff was entitled 
to the relief claimed or the suit was lia- 
ble to be dismissed. Admittedly in the 
judgment dated 1-3-1975 of Shri S. R. 
Goel, Additional District Judge, if has 
been held that the defendant was liable 
to pay either licence fee or rent at 
Rs. 185/- per month, which judgment 
was confirmed by this court and there- 
fore, it would not be necessary in the 
present suit to decide, whether the peti- 
tioner was a tenant or a licensee. By the 
previous judgment dated 1-3-1975 and 


It is therefore, held that in the -~ 


) 
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ara $ of the written statement repro- 
juced above it stands proved that the 
jetitioner was inducted by the respon- 
lent. Whether he was a tenant or a 
icensee ig immaterial in a suit for re- 
covery of money On account of licence 
‘ee or arrears of rent as such a suit is 
xiable by the Civil Court, 


7. I, therefore hold that the issues 
framed on 21-5-1975 and as modified by 
order dated 17-12-1976 by the trial court 
were properly framed. Regarding issue 
No. 7 it has been brought to my notice 
that the trial court held that the defen- 
dant was liabile to pay court-fee on his 
claim for repairs. It is admitted by the 
learned counsel for the petitioner that 
the court-fee has not been paid, Issue 
No. 7 framed on 21-5-1975 also there- 
fore, does not arise. There is no merit 
in the revision petition. The same is 
dismissed with no order as to costs, 


8. The parties are directed to appear 
before the tria} court on 14th December 
1981, 

Petition dismissed, 
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D. R. KHANNA, J, 
M/s. Usha Sales Ltd, and others, Plain- 
tiffs v, Mrs, Aruna Gupta and another, 
Defendants. 


I. As. Nos. 1954 and 2260 of 1982, in 
Suit No. 712 of 1982, D/- 6-9-1982. 

(A) Civil P. C. (5 of 1508), Order 39, 
Rules 1 and 2 and Ss. 114 and 151 — In- 
junction restraining landlady from not 
allowing tenant to use demised premises 
—. Court can impose condition — Whether 
ordey amounted to modification oy re- 
view of earlier order. 

Lease granted in favour of company 
contained a stipulation that the demised 
premises is to be used for residence of 
a particular employee of company and 
none other without express approval of 
landlady. That employee resigned from 
service of company and left rented pre- 
mises. When the company planned to 
induct another into the premises, this 
was resisted by the landlady who pur- 
ported to enter into the premises, Along 
with a suit for permanent injunction 
against landlady, the tenant company 
fileq an application for interim injunc- 
tion. After hearing parties on that ap- 
plication, on 27-5-1982 the court passed 

pee ts ee ee 
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an order restraining landlady from not 
allowing company to use Ist floor of 
premises unless it was lawfully evicted 
therefrom, On the next day the landlady 
moved an application stating that on the 
preceding night there was an apprehen- 
sion of breach of peace at the spot as the 
company had attempted to induct an- 
other employee into the premises, The 
court issued notice on this application 
and at the same time observed that 
prima facie there appeared some force 
in landlady’s contention that so fay as 
the user of premises specifically agreed 
upon in tenancy agreement, the same 
could be required to be abided. 

Held, that in requiring the plaintiff 
company to abide by the user of pre- 
mises as had been specifically agreed to 
in tenancy agreement, there was no addi- 
tional order being made or modification 
effected. It could also not be treated as 
review of earlier order. It was more as a 
matter of clarification lest there be 
likelihood of breach of peace, Under 
Order 39, R. 2, while granting injunction, 
court could impose condition that the 
plaintiff-tenant should as well abide by 
the terms of lease and honour its com- 
mitment made therein, An equally effica- 
cious remedy did not prevent landlady 
from filing a suit for injunction in civil 
court where invasion was immediate and 
unavoidable. (Paras 8, 10, 11, 13, 14) 

(B) Civil P. C. (5 of 1908), Order 23, 
Rule 1 — Applicability — Bar imposed 
by O. 23, R. 1 applies to suits and not 


to defences, ` (Para 16) 
Cases Referred: Chronological Paras 
AIR 1981 Delhi 77 12 
(1966) 2 Delhi LT 219 (Puni) Lu 
AIR 1949 All 301 13 
AIR 1940 Lah 377 (FB) ` 13 
AIR 1937 Oudh 394 ` 16 


Yogeshwar Prasad and Ashok Srivas- 
tava, for Plaintiffs; L, R Gupta and P. K. 
Aggarwal, for Defendants. 


ORDER :— An important question 
which arises for determination is whe- 
ther a lease granted in favour of a com- 
pany with a stipulation that the demised 
premises is to be used for the residence 
of a particular employee of the company, 
and none other without the express ap- 
prova] of the landlord, permits the com- 
pany to induct another employee for re- 
sidence there when the former has left 
or ceased to reside there. 

2.- This has arisen in a lease granted 
by Mrs. Aruna Gupta in favour of M/s. 
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Usha Sales Lid. on 27th January 1981. 
One of the clauses agreed upon was as 
under:— 

- "The accommodation will not be used 
for the residence of any other officer 
than Mr. L. L. Jain unless this has been 
agreed to by you” (the landlady), 

It concerned the first floor of property 
bearing No. 99 Anand Lok, New Delhi, 


3. There is no dispute that L. L. Jain 
resigned from the service of Usha Sales 
Ltd. and relinquished charge on 5-5-1982. 
He thereafter left the rented premises 
and removed his household articles. The 
-telephone of the company however con- 
tinued to be installed there. Some furni~ 
ture provideq by the company to the 
employee was also stated to be still 
there, The company then planned to in- 
duct another officer into the premises and 
this was resisted by the landlady. She 
purported to enter into the premises and 
shifted the furniture etc. of the company 
into an adjoining garage or premises. 


4, The Usha Sales Ltd, then brought 
this suit on 18th May 1982 for perman- 
ent injunction restraining the landlady 
from obstructing it, its employees and 
representatives from going to and using 
the premises, and disturbing the posses- 
Sion of the company. Along with the suit 
an application for interim injunction 
was moved on which notice was given to 
the landlady. On her appearance in 
court and opposing the application an 
order was made on 27th May, 82 to the 
effect that the plaintiff company was en- 
titled to the interim injunction restraining 
the defendant from not allowing it to use 
the first floor of the premises umless it 
was lawfully evicted therefrom. It was 
noted that once it was accepted that the 
tenancy was between the landlady and 
the company, and the Delhi Rent Control 
Act was applicable, the proper course 
for eviction was to have recourse to its 
provisions. The user of the premises was 
treated as one of the incidence of the 
tenancy, and in case the company start- 
ed misusing the premises or allowed it 
to be used by a person other than the 
one agreed upon, the landlady could seek 
its eviction in accordance with law. That 
would not, it was next observed, permit 
her to take the law into her own hand 
and enter into possession or obtain that 
from L. L. Jain who was a mere em- 
ployee of the tenant company. While not 
expressing any opinion on the contro- 
versy as to whether the furniture of: the 
company was still lying in the demised 
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premises, as was asserted by the com< 
pany or had been shifted to the garage 
on the ground floor, as had been assert- 
ed by the landlady, it was ordered that 
since the tenancy had not till then been 
lawfully determined, the landlady could 
not restrict the company from using the 
premises though the latter was obliged 
to use the same in terms of the agree- 
ment only, 


5. On the next day an application 
was- moved by the landlady (I. A. 2260 
of 1982) in which it was stated that on 
the preceding night there was an ap- 
prehension of breach of peace at the 
Spot as the company had attempted to 
induct another employee in the demised 
premises for residence. This it was con- 
tended could not be as it was obliged to 
honour the commitment made in the 
tenancy agreement, So far as its res^ 
Occupying the premises, no objection was 
raised. This reoccupation was in fact 
done by the company on the morning of 
28th May, 1982. The Court issued notice 
of this application to the company and 
at the same time observed that prima 
facie there appeared some force in the 
contention of the defendant landlady 
that so far as the user of the premises 
Specifically agreed upon in the tenancy 
agreement, the same could be required 
to be abided. It was noted that the de- 
fendant had sought this ful] clarification 
although there was reference to this 
aspect in the order made on 27th May, 
1982, as there was likelihood of some 
breach of peace, > 


6. Now the plaintiff company has 
appeared and vehemently contested the 
limitation so imposed in the said order, 
It is urged that the same almost amounts 
to review of the earlier order, In case 
the defendant had felt aggrieved by that 
order, the proper remedy available to 
her was to have gone in appeal. 


7. I have heard the parties and given 
my utmost consideration to the entire 
circumstances. At the outset it may be 
mentioned that this controversy has 
arisen as an interim measure to be 
operative during the pendency of the 
suit. The suit itself will receive trial in 
due course, 


8 I am unable fo accept the conten- 
tion of the plaintiff company that the 
order dated 28th May, 1982 went beyond 
the scope of the order made on the pre- 
ceding day or was in conflict with the 
same or amounted to its review, So far 
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as allowing the possession to remain with 
he plaintiff company and restraining 
the defendant landlady from obstructing 
or interfering in the same, they were 
upheld and the company was allowed to 
resume and continue in possession. In 
case the landlady wanted to dispossess 
the company, the proper remedy was 
noted to be by way of recourse to the 
provisions of Delhi Rent Control Act. At 
the same time there was a clear observa- 
tion in that order that the company too 
was obliged to use the premises in terms 
of the lease agreement only. In the order 
dated 28th May, 1982 therefore when the 
plaintiff company was required to abide 
by the user of the premises as had been 
specifically agreed to in the tenancy 
agreement, there was no additional order 
being made or modification effected. It 
could also not be treated as a review of 
the earlier order. It was more as a mat- 
ter of ful] clarification lest there be 
likelihood of breach of peace, 


9, When the plaintiff company ap- 
proached the Court for an interim order 
protecting its possession without hindra- 
nce over the demised premises and the 
Court allowed it relief pending the final 
disposal of the suit, it was competent to 
impose condition that it should as well 
abide by the terms of the lease and 
honour its commitment made therein. 
There was therefore nothing unusual if 
protection of the rights of the defendant~. 
landlady in this regard was at the same 
time allowed. Corresponding obligation 
available in favour of the defendant 

Jcould as well be required to be adhered 
to. Order 39, Rule 2 of the C.P.C, permits 
a Court to grant an injunction restrain- 
ing the defendant from committing a 
breach of a contract or any other injury 


of any kind, The Court -while granting 


such injunction can impose such terms 
as it may consider fit. 


10. The terms of the lease wunequi- 
vocally clarified that the demised pre- 
mises would be used for the residence 
of L. L. Jain only and of no other officer 
of the company unless agreed to by the 
landlady. There was thus a specific pro- 
hibition. This was rather one of the con- 
ditions for obtaining the lease which the 
plaintiff company proposed in the letter 

. written to the landlady ang she was re- 
quired tosign the same in approval if she 
accepted the contents of the letter, The 

- Jandlady actually did so. The company 
had thus of its own volition and fully 
understanding the implications thereof 
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agreeq to this stipulation. I do not prima 
facie see why it should not be obliged to 


‘abide by the same and honour it even as 


an interim measure. The overall impact 
of this document prima facie left little 
doubt that though the lease had been ob- 
tained by the company, it was for the 
specific purpose of the residence of its 
particular employee. There was nothing 
unusual in the same as big companies do 
provide facility of residence at their ex- 
pense to their employees and obtain 
leases in the companies’ names for their 
benefit. The employees themselves do 
not directly enter into lease agreements 
lest personal obligations under the same 
ensue on them. Thus the formalities: of 
leases are left over to be between the 
companies and the landlords, This pre- 
cisely what appears to have happeneg in 
the present case also. It is difficult to 
accept in such cases that big companies 
are like ordinary helpless destitute ten- 
ants who because of their economic 
limitations have to bow before dictates 
of greedy landlords, 


11. So far as the eviction part of the 
company-tenant is concerned, it is to be 
in accordance with the provisions of the 
Delhi Rent Control Act, The company 
is entitled to remain in possession till 
lawfully evicted. However this remedy 
by way of eviction which may take its 
time cannot prima facie preclude the 
landlady from asserting’ that i¢ the com- 
pany wants to have the luxury of retain- 
ing the possession, it can do so on duly 
honouring the commitment made in the 
lease. Such right can be exercised in a 
civil action as well, Thus learned S. K. 
Kapur. J. of the Punjab High Court ob- 
served in the case of Om Prakash Mongia 
v. Lekh Raj Aggarwal (1966) 2 Delhi LT 
219 that there is a lot of force in what 
has been sought on behalf of the land- 
lord that the legislation could not have 
intended to compel him to sue in all 
cases for ejectment irrespective of his 
wishes in the matter. A landlord would 
be well within his rights to say, “I will 
bind a particular tenant to his contract 
and compel him to carry out his obliga- 
tions and pay the rent.” That was a case 
where the landlord had brought a suit 
for the recovery of rent and the tenant 
had pleaded in defence that the suit was 
not maintainable in civil court as the 
proper remedy for the landlord was to 
seek ejectment of the tenant on the 
ground of non-payment of rent, The 
learned Judge observed that he was not 
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prepared to hold that the jurisdiction of 
the civil courts was barred impliedly. 
The question of implied bar really did 
not arise because there was no provi- 
Sion in the Rent Control Act entitling a 
landlord, not wanting to eject a tenant 
to lay a claim before the Controller for 
rent, 


12. Similar controversy again arose 
before J. D. Jain J. of this Court in the 
case of Parmeshwar Dass v. Bhola Nath 
reported as AIR 1981 Delhi 77. A land- 
lord had brought a suit for permanent 
injunction seeking restraint of the 
tenant from reconstructing or 
effecting structural changes in the demise 
premises, The learned Judge found them 
as amounting to a breach of the obliga- 
tions existing in favour. of the landlord 
under the terms of the lease. The con~ 
tention of the tenant that equally effica- 
cious remedy available to the landlord 
was by way of eviction was not accepted 
and it was held that suit for injunction 
was maintainable, 


13. As observed by the Allahabad 
High Court in AIR 1949 All 301 Munici- 
pal Board, Mathura v. Radha Balabh and 
the Lahore High Court in the Full 
Bench decision of Municipal Committee, 
Montgomery v. Master Sant Singh AIR 
1949 Lah 377, the mere fact that the 
plaintif could seek recovery back of the 
taxes realised by the Mumicipal Com- 
mittee on the ground that it was unau- 
thorised would not be enough to deprive 
him of his right to file a suit for injunc- 
tion, An equally efficacious remedy does 
nog prevent a suit for an injunction 
where the invasion is immediate and un- 
avoidable. In the present case the land- 
lady cannot bring a suit for injunction in 
the Court of the Rent Controller re- 
quiring the tenant to abide by the under- 
taking given in the lease. The matter can 
further be clarified by taking recourse to 
the example of a property held by an 
owner under a perpetual lease from the 
Government. That perpetual lease may 
require the user of the property for 
particular purpose only, and any viola- 
tion thereof may entail forfeiture of the 
perpetual - lease. The owner if subse- 
quently lets out the property to a tenant 
imposing the same condition about user, 
and finds later that the user is altogether 
changed with the result that the Gov- 
ernment threatens to forfeit the perpe- 
tual lease in case the misuser is not 
forthwith stopped, he can aS well by a 
civil action seek restraint of the tenant 
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and require him to forthwith stop the 
misuser, notwithstanding the availability 
of remedy by way of ejectment, lest his 
perpetual lease itself is put an end to. 
14. I am therefore of the considered 


opinion that the limitation imposed in| * 


the orders dated 27th and 28th May, 1982 
while allowing interim relief to the 
plaintiff company deserves to be extend- 
ed til] the final decision in this suit, 

15. Before concluding reference may 
briefly be made here to another circum- 
stance. That was that the defendant- 
landlady had brought a suit in the court 
of Sub-Judge for an injunction to the 


effect that the company should 
not induct, any other employee 
in the premises. In that suit an 


application for interim injunction was 
moveg and notice of the same was issued 
to the tenant-company. That court did 


not issue any interim injunction before „ 
However before ` 


the issue of the notice. 
the tenants could be served, the landlady 
withdrew the suit on 27th May, 1982 by 
moving an application under Order 23, 
Rule 1 C.P.C. It was mentioned therein 
that L. L. Jain who was the tenant of 
the defendant had handed over posses- 
sion of the premises to her and there- 
fore the suit had become infructuous in 
the light of the said development. The 
suit was therefore dismissed as with- 
drawn, No permission to file fresh suit 
on the same subject-matter was sought 
for or given. 

16. According to the  plaintiff-com- 
pany, the said withdrawal of the suit 
should preclude the landlady in this 
suit from seeking the same relief. In; 
my opinion however the bar imposed by 
Order 23, Rule 1 applies to suits and not 
to defences, See in this respect the deci 
sion reported as Radhey Shiam v. Mohd, 
Nasirkhan, AIR 1937 Oudh 394, Moreover 
according to the landlady the cause of 
action and subject-matter for her has 
changed in the present case inasmuch as 
the plaintiff company has now re-entered 
the premises interms of the order dated 
27th May, 1982. The cause of action in 
the earlier suit had lapsed when posses- 
sion had been delivered to her by 
L. L. Jain. I am therefore of the opinion 
that the withdrawal of that suit does not 
prevent the imposition of the limitation 
on the plaintiff-company as mentioned in 
the orders dated 27th and 28th May, 
1982, 


eat 


Order accordingly. 


> 
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D. R. KHANNA, J. 


United Commercial Bank, New Delhi, 

Petitioner v. M/s. Rathi Fibres and Fab- 

_ rics, Ltd, and others, New Delhi, Respon- 
dents, 


I. As. No. 1519, 1185, 3602 & 3629 of 
1980 and 932 and 933 of 1981 in Suit 
No. 747 of 1979, D/- 20-10-1981. 

Civil P. C. (5 of 1908), Order 37, R. 1 
(as substituted in 1976) — Delhi High 
Court (Original Side) Rules, Chapter XV 
and Rule 12 — There is nothing in the 
Rules framed by High Court which is 
inconsistent oy incompatible with amend- 
ed O. 37. 


Under Order 37 Rule 1 introduced by 
Code of Civil Procedure (Amendment) 
Act, 1976, while the character of suits 
based upon negotiable instrument as 
-summary suitg is retained, certain other 

3 types of suits based upon written con- 
tracts, guarantees or fixed sums of 
money or debts are also treated as sum- 
mary suits. The Delhi High Court (Ori~ 
ginal Side) Rules do not envisage that 
apart from suits based upon negotiable 
instruments, no other suits can be treat- 
ed as summary suits. Had that been the 
case, it could be said that under Rule 12 
of the Rules, the amended provisions of 
O. 37 of Civil P. C, could be entirely 
ignored. As this has not been the posi- 
tion, it cannot be said that the treat- 
ment by these amending provisions of 
certain additional types of suits as sum- 
mary suits comes in conflict in any man- 
ner with the Original Side Rules. These 

r Rules do not contain anything inconsis- 
tent with amended provisions of O. 37, 
with respect to additional types of suits. 
They are therefore, as well applicable, 
In the instant case, leave to defend sum- 
mary suit for recovery of amount due 
under three accounts, refused. AIR 1979 
Delhi 217 (FB) Explained and distingui- 


shed, (Para 19) 
Cases Referred : Chronological Paras 
ATR 1979 Delhi 217 (FB) 8, 17 


C. M. Oberoi, for Petitioner; A. C, 


Gulati, for Respondents, 


ORDER :— In this suit brought under - 


Order 37 C. P. C. for the recovery of 
Rs, 18,65,287.38 p» all the defendants 
“have by different applications, sought 
leave to defend the suit. It is these ap- 
plications which have now come for de- 
termination. 
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2. The main application is by defen- 
dant No, 2 bearing I. A. No. 1519 of 
1980. The other defendants have in their 
applications bearing. I. As, No, 1185, 3603, 
3629 of 1980 ang 932 and 933 of 1981, 
adopted the grounds taken by defendant 
No, 2. 


3. The suit is filed by the Uniteq Com- 
mercial Bank, and is based upon 
three accounts which defendant No. 1 
company had opened with it in the year 
1972. Defendants Nos. 2 to 9 were direc- 
tors of defendant No. 1 and had stood as 
guarantors for the discharge of the 
amounts due under those accounts, 


4, First of these accounts was a cash 
credit facility which though initially was 
to the extent of Rs. 7,36,000/- was later 
enhanced to Rs, 10,36,000/~, Various 
documents with regard to this account 
were executed by the defendants, They 
included promissory notes, deed of gua- 
rantee/indemnity by defendants Nos. 2 
to 9 and gq letter of confirmation of the 
indebtedness to the extent of Rupees 
15,02,667.23 p., as on November 2, 1976. 
The interest agreed was 4% over and 
above the Reserve Bank of India rate of 
lending subject to a minimum of 11%. 


5. The other two accounts were bill 
purchase facility with a limit upon 
Rs. 5,00,000/~ and clean purchase limit of 
Rs. 50,000/-. The former was against 
bills accompanied with railway and 
motor transport receipts, while the latter 
related ` to outstation/local third party 
cheques. According to the plaintiff, the 
amounts due under these two accounts 
as on 31-3-1979 were as follows:— 


Rs, 61,405.01 and Rs. 81,236.36, totalling 
Rs. 1,42,641.37 p. 


_ 6 The suit was, therefore, brought 
for the recovery of Rs. 18,65,287.38 p., 
being the sum total of amounts due 
under the three accounts. These 
amounts include interest which had ac- 
crued at the agreed rates. 


7. There was also a mention in para 
No. 8 of the plaint of two other loan 
facilities, known as term loan and bridg- 
ing loan. However, no relief with re- 
gard to them is claimed in this suit on 
the ground that already a suit has been 
instituted by the Haryana Financial Cor- 
poration in a court at Gurgaon in which 
the defendants had got the present bank 
also impleaded as a party because of 
a tripartite arrangement said to be exist- 
ing. ý 
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8. The defendants have asserted that 
in view of the provisions contained in 
Chapter XV of the Delhi High Court 
(Origina] Side) Rules, ang the decision 
of a Full Bench of this Court, in the case 
of M/s. Printpak Machinery Ltd. v. M/s. 
Jay Kay Paper Congeters, AIR 1979 
Delhi 217, the suit is not maintainable 
under Order 37 C.P.C, The latter pro- 
visions are contended to be wholly in- 
consistent ang incompatible with the 
former rules. It has also been pleaded 
that the Haryana Financial Corporation 
is a necessary party, and the principles 
of Section 10 C.P.C. cover the case. An 
interim attachment of the mortgaged 
properties, it is stated, has already been 
issued by the Gurgaon Court, and as 
they have become custodia legis of the 
court, they cannot be treated as avail- 
able for being proceeded against in reali- 
sation of the amounts claimed in this 
suit, i a 


9 The defendants have further stated 
that the hypothecated goods against 
which the cash credit facility was allow- 
ed, were burnt by fire on or about 
October. 3, 1976, Defendant No. 1 had 
obtained an insurance policy with the 
plaintiff-bank as co-beneficiary with . a 
right of the plaintiff to receive the money 
paid by the insurance company. The 
plaintiff, however, it is alleged, did not 
fully co-operate with defendant No. 1 in 
furnishing al] necessary documents and 
materials with the result that the plain- 
tiff failed and neglecteq to pursue and 


realise the claim amounting approxi- 
mately to rupees 4 lacs, f 
10. The plaintiff, it ig next averred, 


has not come with clean hands as apart 
from not supplying the copies of the 
documents mentioned in para Nos, 9 to 12 
of the plaint it haq not co-operated with 
defendant No. 1 when it haq offered to 
liquidate or reduce the legitimate out- 
standings by sale of plant and machi- 
nery at the factory premises. The fac- 


tory of defendant No, 1, it is stated, has > 


become a sick unit, and, therefore, can- 
not be burdened with imposition of 
penal interest, 


11. It is also pointed out that the 
plaintiff did not allow revision facilities 
to defendant No. 1 in order to 
carry out further confirmed orders and 
undertakings, and thus made it to suf- 
fer huge financial losses over heads and 
depreciations of plant and machinery, 
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12. It has also been stated that defen- 
dants Nos. 3 to 6 and 9 resigned. from the 
olive of the directorship of defendant 

o. 1. 

13. The plaintiff in replies, has con~ _ 
troverted these grounds on which pera 
mission for leave to defend is sought. 


13A. The first controversy to be decid- 
ed in the present case is whether the suit 
on the basis of guarantee/indemnity deed 
is maintainable under Order 37 C. P. G 
against defendants Nos, 2 to 9, and fur- 
ther is sustainable with regard to the 
bill purchase facility and clean purchase 
account. There have been no promis~< 
sory notes executed by the defendants 
with regard to these two accounts. It is 
only with regard to the cash credit ac- 
count that a promissory note and a letter 
of confirmation of the indebtedness exist, 

14. Order 37, C. P. C. as it existed 
before the amending Act of 1976, envi-* 
saged that summary procedure was ap- 
plicable to suits based on negotiable in- 
struments. The defendant could not ap- 
Pear or defend the suit unless he obtain- 
ed leave from the Court. The same had 
to be applied for within ten days from 
service of summons in terms of Article 
159 of the Limitation Act, 1908, and 
Article 118 of the Limitation Act, 1963, 


15. The Delhi High Court on its con- 
stitution in the year 1966 framed rules 
applicable to original side suits in the 
exercise of powers available under Sec- 
tions 122 and 129 C. P. C. and Section 7 
of the Delhi High Court Act, 1966. Chap- 
ter XV of these Rules dealt with sum- 
mary suits, and its provisions were held ` 
applicable to all suits upon “bills of ex- 
change, hundis or promissory notes.” 
This was substantially the same as in ega 
istence in the then Order 37, C. P. C 
However, the period of 10 days for ap- 
pearing and applying for leave to de- 
fend was enlarged from 10 to 20 days, 
Rule XII of these Rules further provid- 
ed that the provisions of Order 37 of tha 
C. P. C. would apply so far as they 
were not inconsistent with the provisions 
contained in the rules framed by the 
High Court. 


__ 16. A number of changes were intro- 
duced in O. 37 C. P. C. by the amend- 
ing Act, 1976. As a result, all that the ~ 
defendant is required to do on being 
served with summons ig merely to enter 
an appearance within 10 days. There< 
after the plaintiff must serve “summons” 
for judgment on the defendant, ang it 
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ity. We may here refer to certain observa- 
ions of the Supreme Court in the case of 
<. L. Gupte v, Municipal Corporation, 
3reater Bombay, reported in AIR 1968 SC 
103. In para 14 of that judgment it has been 


»bserved -as under : 


“The idea behind this sub-section is that 
f any land is to be set apart for public pur- 
oses such as parks etc. mentioned in CI. (b) 
3f Section 7 or any other public purpose 
which might be approved by a local authority 
or directed by the State Government, in terms 
of Clause (e) of Section 7, the State Govern- 
ment must examine whether it would be 
sossible for the local authority to be able to 
acquire such land by private *greement or 
compulsory purchase within a peried of ten 
years. This acts as a check on the local 
authority making too ambitious proposals for 
designatiag laeds fer public purposes which 
they may never have the means to fulfil. It 
is obvious that the local authority must be 
given a reasonable time for the purpose and 
the legislature thought that a period of ten 
years was a sufficient one. Section 11 (1) em- 
powers the local authority to acquire any 
land designated in the development plan for 
a purpose specified in Clause (b) (c), (d) or 
(e) of Section 7 either by agreement or under 
the Land Acquisition Act. Under sub-sec- 
tion (2) of Section 11 the provisions of the 
Land Acquisition Act of 1894 as amended 
by the Schedule to the Act are to apply to 
all such acquisitions. The Schedule to the 
Act shows that Section 23 of the Land Ac- 
quisition Act is to stand‘ amended for the 
acquisition under this Act with regard to the 
compensation to be awarded. In fact it is 
for the benefit of the person whose land is 
acquired, as he can get the market value of 
the land at the date of the publication of the 
declaration under Section 6 of the Land Ac- 
quisition Act in place of Section 4. Sub- 
section (3) provides that if the designated 
land is not acquired by agreement within ten 
years from the date specified under sub-sec- 
tion (3) of Section 10 or if proceedings under 
the Land Acquisition Act are not commenced 
within such period, the owner or any person 
{nterested in the land may serve notice to 
the local authority and if within six months 
from the date of such notice the land is not 


acquired or no steps as aforesaid. are com- - 


menced for its acquisition, the designation 
shall be deemed to have lapsed. This provi- 
sion again is for the benefit of the owner 
of the land for unless the land is acquired or 
steps taken in that behalf within the fixed 
limits of time, he ceases to be bound by the 
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designation of his land as given in the de- 
velopment plan.” (Emphasis supplied by us) 
[o our mind therefore Section 11 of the Act 
contemplates only acquisition by the local 
authority and by no other authority for 
whose benefit the lands might have been re- 
served. We may also refer to another case 
State of Gujarat v. Shantilal, reported in 
AIR 1969 SC 634. In paragraph 53 of that 
judgment the observations made are as 
under : 





“Our attention was invited to Sections 81 
and 84 of the Bombay Town Planning Act, 
1955. Section 81 merely provides that the 
land needed for the purpose of a town 
planning scheme or development plan shall 
be deemed to be land needed for a public 
purpose within the meaning of the Land Ac- 
quisition Act, 1894. This provision only de- 
clares what is implicit in the scheme of the 
Act. Section 84 only contemplates a spe- 
cial class of cases in which the land which 
is included in a town planning scheme is 
needed by the State Government for a public 
purpose other than that for which it is in- 
cluded in the scheme. In such a case the 
State Government may make a declaration 
to that effect and the provisions of the Land 
Acquisition Act, 1894, as modified by the 
Schedule apply. We are not concerned in ` 
this case with any such notification issued by 
the Government, nor has it any relevance to 
the question in issue.” 


Thus, reading Sections 11 and 84 of the Act 
with the Schedule, it makes it abundantly 
clear that the benefit of Section 6 notifica- 
tion would only be availed of by the 
claimants if the acquisition is by a local 
authority or the State Government changes 
the public. purpose and after changing the 
purpose, issues a notification under Section 6 
of the Land Acquisition Act, 1894 but if the 


` State Government does not change the pur- 


pose and the purpose remains the same as in 
this case and the Gujarat Housing Board for 
whose benefit the lands were reserved, they 
“only get the lands but the purpose cannot be 
said to have been changed and therefore it 
is neither a change in purpose nor an ac- 
quisition by a local authority and therefore 
Sections 11 and 84 of the Act would not 
apply and when Sections 11 and 84 of the 
Act do not apply, the question of applying 
the schedule does not arise. 


6-12. X x x x x x 
Appeals dismissed. 
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AIR 1983 GUJARAT 34 
B. K. MEHTA, J. 

Union of India and another, Plaintiffs 
v. Owner & Parties Interesteq in Motor 
Vessel M/V. Hoegh Orchid, Bhavnagar 
and others, Defendants. 

Civil Appln. No. 7 of 1976 in Suit 
No. 4 of 1975, dated 4-5-1982 and 23-6- 
1982. 

(A) Foreign Awards (Recognition and 
Enforcement) Amendment Act (47 of 
1973), Section 3 — Commercial contract 
— Charter-party contract for carriage of 
goods by sea is commercial in nature — 
Legal relationship arising out of charter- 
party contract is recognised as Commer- 
cial under law in force in India by Car- 
riage of Goods by Sea Act, 1925. 

: (Para 6) 

(B) Foreign Awards (Recognition and 
Enforcement) Amendment Act (47 of 
1973), Section 3 — Arbitral clause in 
charter-party contract obliging State to 
make reference to foreign arbitration — 
_ Would not amount to denial of soverei- 
gnty of State by virtue of Art, j4 of 
New York Convention on Recognition 
and Enforcement of Foreign Arbitral 
Awards, AIR 1973 Mad 169, Rel. on. 

(Paras 11, 15) 

(C) Foreign Awards (Recognition and 
Enforcement) Amendment Act (47. of 
1973), Section 3 — Stay of Proceedings 
— Discretion of Court — Court has no 
discretion except where case falls with- 
in excepted categories mentioned in Sec- 
tion 3. AIR 1973 Mad 169, Disting. 

(Para 16) 

(D) Foreign Awards (Recognition and 
Enforcement) Amendment Act (47 of 
1973), Section 3 — Application for stay 
of proceedings — That applicant must 
be party to arbitration agreement is not 


necessary; (Para 23) 
Cases Referred : Chronological Paras 
AIR 1983 Bom 36 10 
AIR 1978 Bom 106 6, 10 


(1975) Appeal No. 151 of 1970 D/- 13-2- 

1975 (Bom) M/s. Jamnadas Madhavji 
— & Co, 20 
AIR 1973 Mad 169 14, 16 


AIR 1971 SC 1: (1970) 2 SCA 316 - 


3, 4, 19 
(1970) 1 Mad LJ 548 : 83 Mad LW 56 14 
AIR 1964 SC 558 : 66 Bom LR 392 21 
AIR 1959 Cal 8 4 
AIR 1955 SC 604 4 
AIR 1954 SC 92 4 
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- Export Corporation of New York 


(1875) 91 US 275 : 23 L ed 347, Welton 
& Missouri 6 
Haroobhai Mehta, Standing Counsel, 

for Plaintiffs: M. D. Pandya, J. M. Tha- 

kore, Advocate-General. with Kamal 

Mehta i/b R. K, Mehta of M/s. Little & 

Company (Interveners), for Defendants, 


‘ORDER:— By order of May 4, 
1982, this suit was stayed for reasons to 
be subsequently pronounced which are 
Stated hereunder: 

On behalf of the original first and 
fourth defendant, the owners of vessel 
Hoegh Orchid, and their agents in India 
respectively, a notice of motion was 
taken out for a Stay of the suit and fur- 
ther proceedings mainly on the ground 
that there was a foreign arbitration 
clause in the chartered party contract 
entered into between the plaintiffs on 
the one hand and the saiq defendants on 
the other. In order to appreciate the . 
rival contentions of the parties, it is'ne- 
cessary to set out briefly a few facts 
which necessitated the filing of the pre~ 
sent suit by the Union of India ang the 
Food Corporation of India respectively 
as plaintiffs Nos. 1 and 2. On or about 
July 14, 1973 the Union of. India, the 
first plaintiff herein, entered into a 
chartered party contract with Lief Hoegh 
and Co., Oslo, Norway who are 
the owners of the aforesaid vessel 
Hoegh Orchid with the first defen- 
dant herein for the safe transport, 
carriage and discharge of the bulk con- 
signment of diammonium phosphate 
weighing about 12500 metric tons, The 
Food Corporation of India, as agents of 


the Union of India in Department of ` 


Agriculture were indicated in the réspec- 
tive bills of lading as consignee of the 
said consignment, Messrs ‘Transamonia 
and 
Messrs Continental Ore Corporation of 
New York who are secong and third de- 
fendants herein were the suppliers of the 
said material. It appears that the Indian 
Supply Mission ef Washington had load- 
ed on the saiq vessel at the port Tampa 
Florida ths first consignment of the said 
material weighing about 10191.188 metric 
tons, The second consignment. of the 
said material weighing about 2540.143 
metrie tons was loaded on the saiq vessel 
at the port Tafi La. It is claimed by the . 
plaintiffs that the first defendants in 
token of having received on board of the 
said vessel, clean, sound cargo, issued 
through the master of the said vessel 
and/or their agents for the master, two 
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ills of lading, namely Bill’of Lading. 
Jo. T/I-1 dt, September 2, 1973 anq Bill 
€ Lading No, 1 dated Tafi La Septem- 
ver, 6, 1973, respectively. It is also 
jaimed by the plaintiffs that the loading 
$ operations at port Tampa Florida and 
af; La were surveyed by National Cargo 


3ureay Inc, and New Oreleans La which _ 


ad issued certificates of loading dated 
September 2, 1973 and September 6, 1973 
‘espectively, The plaintiffs also claimed 
hat Messrs, Amerispect Corporation of 
New York Cargo Surveyors, Weighers, 
Samplers, and Inspectors had held the 
nspection at the time of loading on the 
said vessel with regard to the quantity 
and quality of the said consignment and 
a survey of inspection dated September 
10, 1973 was issued by them in that be- 
nalf, 
‘hat the first defendants through — the 
master of the said vessel issued two 
statements of facts specifying day-to- 
Jay intake of the said cargo at the res- 
pective ports of loading on September 3, 
1973 and September 6, 1973, According 
to the plaintiffs, the defendants were 
bound to supply, carry and deliver the 
full and complete quantity of 12731.331, 
metric tons at the port of Bhavnagar 
which was a port of discharge, The said 
vessel reached the port of Bhavnagar, 
according to the plaintiffs, on October 20, 
1973, anq commenced discharging cargo 
on October 22, 1978 and completed the 
full discharge on November 22, 1973. 
The plaintiffs aver and say that against 
the manifest quantity of 12731.331 metric 
tons the plaintiffs have received 
12525.555.55 metric tons and therefore 
there was a clear short delivery of 
205.775.500 metric tons and the plaintiffs 
are therefore entitled to recover Rupees 
2,03,317.33 as damages for non-delivery 
and/or for conversion and/or for negli- 
gence by the aforesaid defendants who 
were bound under the contracts to sup- 
ply, carry and deliver the agreed quan- 
tity of the bulk consignment, The plain- 
tiffs had originally preferred a claim 
of Rs. 218610.12 by the letter of Decem- 
ber, 27, 1973 addressed to the 4th defen- 
dant, which claim was revised and 
amended by the letter of July 29, 1974, 
wherein 4th defendants were called upon 
to pay a sum of Rs. 2,01,555.00. The 
plaintiffs therefore prayed for a judg- 
ment and decree against the said defen- 
dants of the said vessel Hoegh Orchid, 
her tackle apparel and furniture for the 


sum of Rs, 2,03,317.33 together with 


It is also claimeg by the plaintiffs © 
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interim interest and also for 
judgment and order if neces- 
sary for . the appraisement and 


the sale of the said vessel and payment 
out of the proceeds of sale to the plain- 
tiffs of the amount decreed together 
with interest anq costs, 


2. After the appearance was entered 
into on behalf of fourth defendants on 
August 29, 1975 and on behalf of the 
second defendants on November 27, 1975 
notice of motion was taken out by the 
learned advocate of Ist and fourth de- 
fendants for stay of the suit and pro- 
ceedings under Section 3 of the Foreign 
Awards (Recognition and Enforcement) 
Amendment Act, 1973 (hereinafter refer~ 
req to for the sake of brevity as Foreign 
Awards Act) on the ground that there 
was an arbitral clause in the chartered 
party contract entered into between the 
Ist plaintiff and the first defendants 
hereto. On behalf of the first plaintiff, 
objections to. the notice of motion’ were 
raiseq in the reply affidavit of one Shri 
J.M.L. Anto, Assistant Director (Food) and 
district Manager of the second plain- 
tiffs contending inter alia that the arbi- 
tral clause in the chartered party con- 
tract provided for a reference of dispute 
to arbitration in a foreign country is not 
binding upon the Union of India and in 
any case this court should refuse to ex- 
ercise its discretion having regard to the 
nature of the claim as well of the de- 
fence and the overall balance of conve- 
nience which inter alia included the con- 
venience of the witnesses who are 
within the jurisdiction of this court and 
the entire evidence of loss is in the re- 
cords and proceedings at the port of 
Bhavnagar and also having regard to 
the fact of acute hardship of foreign ex- 
change which would not in all probabi< 
lity be granted for carrying the witnes~ 
ses from India to London, 


3. At the time of hearing of this 
notice of motion, the learned counsel 
for the ist and 4th defendants urged 


that ordinarily a party which has enter- 
ed into a contract containing an arbit- 
ral clause as its integral part should not 
be assisted by the court when it seeks 
to resile from it and particularly having 
regard to the mandatory provisions con- 
tained in Section 3 of the Foreign Awards 
Act the court is bound to make an order 
staying the proceedings unless it is satis- 
fied that the agreement is null and void, 
inoperative or incapable of being per- 
formed or in fact there is no dispute be- 
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tween the parties with regard to the 
matter agreed to be referred. In other 
words, the submission of. the learned 
counse] for the Ist and fourth defendants 
was that the court has no discretion to 
refuse to stay the suit or proceedings 
where the conditions prescribed in S. 3 
of the Foreign Awards Act are satisfied 


unless the case falls within the excepted 


3 or 4 categories specified therein. It was 
emphasised by the learned counsel for 
the said defendants that this legislative 
mandate is unequivocal pursuant to the 
amendment made in Foreign Awards 
(Recognition and Enforcement) Act, 1961 
by the Amendment Act of 1973 in the 
light of the decision of the Supreme 
Court in V/o, Tractoroexport, Moscow vV. 
` Tarapore and Co. Madras, AIR 1971 SC 1. 
In support of his submission, the learned 
counsel for the said defendants invited 


my attention to the statement of objects - 


and reasons of the Amendment Act 1973, 
in the Foreign Awards Act 1961 which 
was, according to the learneq counsel, 
though enacted to give effect 
to .the international convention 
on recognition and enforcement of for- 
eign arbitral awards effected at New York 
on June 10, 1958, Section 3 of the Parent 
Act, as held by the Supreme Court in 
Tractoroexport’s case (supra), does not 
give full effect to the spirit of the said 
international convention, The learned 
counsel for the said defendants urged 
that on the plaintiffs’ own showing in 
the reply affidavit filed on their behalf, 
the court has no option but to stay the 
proceedings of the suit since the plain- 
tiffs have failed to satisfy the court that 
the case falls within the excepted cate- 
gories ag specified in Section 3 of : the 
Foreign Awards Amendment Act, 1973. 
On behalf of the plaintiffs, these con- 
tentions were sought to be repelled by 
the learned counsel of the Union of India 
that the agreement is inoperative or in- 
capable of being performed since it af- 
fects the sovereignty of the Union Govt. 
and therefore the court is bound 
to refuse to exercise the jurisdiction in 
favour of the defendants. In any case, 
he urged that this court can refuse. to 
exercise the discretion if the court is 
satisfied on just and reasonable ground 
Or from the point of view of balance of 
convenience that this is pre-eminently 
a case where the suit should not be stayed. 
In support of his latter contention the 
learned counsel for the Union of India 
-pointed out that the plaintiffs have claim- 


-contentions 
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ed a decree against the suppliers also, 
namely, the secong and third defendants 
and it is nobody’s case that there was 
an agreement to refer the dispute be- 
tween the plaintiffs and the saiq defen- 
dants to arbitration. The exercise of 
discretion by the court to stay the suit 
as prayed for by the first and fourth de- 
fendants would inevitably result into 
the dispute in the stit being tried before 
two forums, one before this court .and 
another before the domestic tribunal of 
arbitrators appointed by the plaintiffs 
on the one hand and the first and fourth 
defendants on the other. The learned 
counsel for the Union of India also 
pointed out that the entire evidence oral 
as well ag documentary in support of 
their claim in the suit is within the juris- 


` diction’ of this court and it would cause 


a great inconvenience to the plaintiffs to 
carry the same to a foreign country 
where the arbitration proceedings are 
to be held and particularly when the for- 
eign exchange position is not too happy 
to permit such a course to be approved 
of, 


4, It is in the backdrop of these rival 
that I have to determine 
whether the notice of motion shoulg be 
made absolute. Before I determine. the 
rival contentions as to whether the dis- 
cretion should be exercised or not it is 
profitable to try to appreciate the per- 
spective of the provisions contained in 
Section 3 of the Foreign Awards Amend- 
ment Act, 1973. The historical perspec- 
tive of the Foreign Awards (Recognition 
and Enforcement) Act, 1961 (hereinafter 
referred to for the sake of brevity as the 
Parent Act) has’ been traced by the 
Supreme Court in Tractoroexport’s case 
(AIR 1971 SC 1) (supra). The proce- 
dure for settlement through arbitration 
of disputes arising from international 
trade was first regulated by the Geneva 
Protocol of Arbitration Clauses, 1923 and 
the Geneva Convention on the Execution 
of Foreign Arbitral Awards to which 
India was a party. Since the trade or 
international protocol or convention does 
not become effective or operative on its 
own force in this country as is the case 
in England, some domestic legislation 
is introduced to attain the specified pur- 
pose, for which Arbitration (Protocol 


. and Convention) Act, 1937 wag put on the 


statute book with a purpose of making 
effective the Geneva Protocol of Arbitra- 
tion and Geneva Convention on the Ex- 
ecution of Foreign Arbitral Awards. The 
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said Act was put on the statute book as 
the Government of India wanted to satisfy 
the widely expressed desire of the com- 
mercial world that arbitration agree- 
ment should be ensured effective recogni- 
tion and protection. The procedure for 
settlement through arbitration of inter- 
national trade disputes was sought to be 
regulated by the aforesaid Act, namely, 
Arbitration (Protocol and Convention) 
Act 1937. It should be noted that the 
said Act was enacted to adapt the then 
prevailing’ practices of arbitration in 
India but it wag felt that the Geneva 
Convention diq not effectuate speedy 
settlement of international trade disputes 
on account of in-built difficulties in the 
said Convention inasmuch as an undue 
emphasis was placeq on the law of the 
land the selection of arbitrators ang the 
procedure to be followed before them 
and also because of its emphasis on the 
remedies open to the parties for the pur- 
pose of setting aside the awards. It 
was with a view to obviate these in-built 
difficulties that a draft convention was 
prepared by the International Chambers 
of Commerce and was placed for consi- 
deration by the Uniteq Nations Econo- 
mic and Social Council in consultation 
with the Governments ef various coum- 
tries as well as non-governmental organi- 
sations, Ultimately, a new international 
convention cn the recognition and en- 
forcement of foreign arbitral awards 
was adopted by U. N, Conference on In- 
ternational Commercial Arbitration on 
June 10, 1958 held at New York. This 
convention was duly ratified by the 
Government of Indią and was deposited 


with the Secretary General of United 


Nations on July 13, 1960. The Geneva 
Convention was to cease ‘to have effect 
between the contracting States on their 
becoming bound by the New York con- 
vention. Therefore, Foreign Awards Act, 
1961 was required to be put on the sta- 
tute book to replace the Arbitration 
(Protocol and Convention) Act, 1923. The 
convention was meant to apply recogni- 
tion and enforcement of arbitral awards 
made in the character of a State other 
than the State where the recognition and 
enforcement of state awards were sought 
and arising out of differences between 
persons whether physical or legal, It was 
also to apply to arbitral awards not con- 
sidered as domestic awards where the 
recognition and enforcement are sought. 
S. 3 of the Parent Act provided for the 
stay of proceedings if -any party to a 


Union of India v. Owners of Vessel Hoegh Orchid & their Agents Guj. 37 


submission made in pursuance of an 
agreement to which the Convention set 
forth in the schedule applies, or any 
person claiming through or under him 
commences any legal proceedings in any 
court against any other party to the sub- 
mission or any person claiming through 
or under him in respect of any matter 
agreed to be referred, any party to such 
legal proceedings may at any time after 
appearance and before filing written 
statement or taking any other step in the 
proceedings, apply to the court to stay 
the proceedings and the Court shall 
make an order staying the proceedings 
unless it is satisfied that the agreement 
was null and void, inoperative or incap- 
able of being performed or that there 
was no dispute in fact between the par- 
ties with regarq to the matter agreed to 
be referred. In ‘Tractoroexport’s case 
(AIR 1971 SC 1) (supra), the Supreme 
Court was concerned with the construc- 
tion of Section 3 of the Parent Act in 
the context of a contract for sale and 
supply of 1000 metric tons of Indian 
groundnut extraction in bulk to be ship- 
ped in Dec, 1972 on boarg the ship to 
be named by the foreign purchasers, In 
an appeal arising out of a suit fileq in 
Madras High Court by the Indian firm 
which was respondent before the Sup- 
reme Court restraining the Russian firm 
the appellant company before the Sup- 
reme Court from realising the proceeds 
of a letter of credit opened by them with 
the Bank of India Limited, Madras for 
sale and supply of earth moving machi- 
nery by the Russian firm for a value of 
Rs. 66 lakhs anq odd. When the machin- 
ery started arriving in India, the Indian 
Firm raised objections as regards the 
design ang working of one of the items 
and the machinery covered by the con- 
tract, As a result of devalution of Indian 
rupee currency on June 6, 1966 the con- 
tract price went up approximately by 25 
lakhs of rupees which the Russian firm 
called upon the Indian. firm to agree to 
by increasing the letter of credit, The 
Indian firm refused to comply with the 
requisition on the ground that the 
Russian firm had committed breach of 


contract anq was liable to pay compensa- 


tion. Russian firm made an application 
to the Madras High Court under S. 3 of 
the Parent Act and prayed for the stay 
of the suit. The Indian firm on the other 
hand applieq for interim relief restrain- 
ing the Russian firm from taking any 
further part in the arbitration proceed- 
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ings which the Russian firm had initiated 
in terms of the arbitral clause in the 
main contract, The application of- the 
Russian firm for the stay. of suit was 
dismissed by a single Judge of the Mad- 
ras High Court but it granted tha 
interim injunction restraining the Rus- 
sian firm from proceeding with the ar- 
bitra] proceedings at Moscow, The Rus- 
sian firm carried the matter in appeal 
against both the orders before a Division 
Bench of the same High Court without 
any avail, with the result that the mat- 
ters were carried ` before the Supreme 
Court. In that context, Mr. Justice 
Grover speaking for the Court construed 
S. 3 anq having regard to S., 3 of the 
Arbitration (Protocol and Convention) 
Act, 1937 which is pari materia with the 
provisions contained in S. 3 of the Parent 
Act ultimately held as under: “Whatever 
way S. 3 of the Act is looked at, it is 
difficult to reach the conclusion that 
“submission” means an agreement to 
refer to an arbitral clause and does not 
mean an actual submission, or complet- 
ed reference, and that the word “agree- 
ment” means a commercial contract and 
not an agreement to refer oy an arbitral 
clause.” The Supreme Court quoteq with 
approval the observations made in Rus- 
sell on Arbitration, 17th Edition which 
inter alia read as under, “The words of 
section, however, would seem to limit 
jts operation to cases where some sort of 
‘agreement to submit’ is followed by an 
actual ‘submission’? made ‘pursuant to’ 
it. (Presumably, the word ‘submission’ 
here bears its natural meaning of “a sub- 
mission (written or not) of an actual dis- 
pute to the authority of ah arbitral tri- 
bunal,” rather than the statutory mean- 
ing which it bore under the phrase ‘arbi~ 
tration agreement’). Thus the common 
case of an agreement to refer which is 
never followed by a submission because 
the claimant prefers to sue instead is 
apparently outside the section, although 
the protocol clearly meant it to be cover- 
ed; see the French text of Art, 4”, The 
Supreme Court also observegd the view 
of the Calcutta High Court in W. Wood 
& Son Ltd. v. Bengal Corporation, AIR 
1959 Cal 8. It was a case covered by 
S. 3 of the 1987 Act. The Supreme Court 
quoted with approval a passage from the 
decision of the Calcutta High Court 
which reads as under: “I the agreement 
to which the Protocol applies is an agree- 
ment for arbitration, there cannot pos- 
sibly be ah agreement in pursuance of 


` provides for recognition by 
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that agreement, S, 3 must, therefore, be 
construed as contemplating a case where 
not only is there an arbitration agree- 
ment in force between the parties but 
there has also been an actual reference 
to arbitration, In other words, the Sup- 
reme Court on construction of S, 3 as it 
stood in the Parent Act held that the 
Court was bound to stay the suit arising 
out of a commercial contract containing 
an arbitral clause only if there is an ac- 
tual submission to the arbitrators in 
pursuance of such a contract. The major- 
ity Court, however, expressed its anxiety 
about the efforts of those who desire to 
respect the terms of international pro- 
tocol and convention in letter and spirit 
but found itself bound by the mandate 
of Legislature, In order to fully effect- 
uate the international protocol and con- 
vention of New York, the Indian Parlia- 
ment put an Amendment Act on the sta- 
tute book in 1973 by seeking to omit the 
words “a submission made in pursuance 
of” after the words “any party to” and 
before the words “an agreement”, The 
amendment further sought to adq the 
words “Article II” after the words “an 
agreement to which” and before the 
words “the convention”, In the statement 
of objects ‘and reasons to the Bill 
No. XIX of 1973 which was a Bill to 
amend the Foreign Awards “Recognition 
and Enforcement) Act, 1961 it has been 
stated as. under: ‘The Foreign Awards 
(Recognition and Enforcement) Act, 1961 
was enacted to give effect to the Inter- 
national Convention on Recognition and 
Enforcement of Foreign Arbitral Awards 
done at New York on the 10th day of 
June 1958. Article II of this Convention 
contracting 
states of agreements, including arbitral 
clauses, in writing, by which the parties 
to the agreement undertake to submit to 
arbitration al] or any differences which 
have arisen or which may arise between 
them in respect of defined legal relation- 


ship, whether contractual or not, con- 
cerning a subject-matter capable of 
settlement by arbitration. The article 


also provides that when the court of a 
contracting State is seized of a matter in 
respect of which the parties have made 
an agreement to which the article ap- 
plies, the Court shall, at the request of 
one of the parties, refer the parties to 
arbitration, unless it finds that the said 
agreement is null and void, inoperative 
oy incapable of being performed, In such 
cases, according to the article, the mere 
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existence of a valid arbitration agree- 
ment would render it mandatory for the 
court to refer the parties to arbitration 
and stay the proceedings before it. In 
V/O ‘Tractoroexport Moscow v. Tara- 
pore & Co. (1970) 2 SCA 316: (AIR 1971 
SC 1), the Supreme Court has however 
held by a majority of 2 to 1, that S. 3 of 
the Act does not give full effect to Arti- 
cle II of the Convention. According to 
the Court, the section is applicable only 
in a case where not only is there an 
arbitration agreement in force between 
the parties, but there has also been an 
actual reference to arbitration. It is, 
therefore, proposed to amend the section 
suitably to bring out the intention clear- 
ly. The Bil] seeks to achieve the above 
object” It cannot be gainsaid that the 
Court is within its limits to look at the 
statement of objects and reasons for pur- 
poses of understanding as to what mis- 
chief the Amendment Act sought to 
remedy (vide: M. K. Ranganathan v. 
Govt. of Madras AIR 1955 SC 604 and 
State of West Bengal v. Subodh Gopal 
AIR 1954 SC 92). It is ig this perspective 
that I have to decide whether the first 
and fourth defendants are entitled to 
prayers made in the notice of motion. 
Two questions arise before me for deter- 
mination, namely, (1) whether the condi- 


lions specified in S. 3 of the Foreign . 


Awards Act are satisfied and (2) in case 
they are satisfied, is it open to the Court 
to refuse to stay the proceedings in the 
suit, 


5. In order to answer these ques- 
tions, it ig necessary to refer to the 
arbitration clause in the chartered party 
contract, Clause 17 of the chartered 
party contract provided as under: “Any 
dispute arising under this charter shall 
be settled in accordance with the pro- 
visions of the Arbitration Act 1950 in 
London, each party appointing an Arbit- 
rator, and the two Arbitrators in the 
event of disagreement appointing an 
Umpire whose decision shall be fina] and 
binding upon both parties hereto, The 
Arbitrators shall be commercial men.” 
It cannot be gainsaiq that the claim of 
the plaintiff as averred in the plaint of 
the suit arises out of the alleged breach 
of obligations prescribed by the char- 
‘ered party contract for the carriers of 
che consignment, that is, Ist defendants 
who are the owners of the ship. It should 
æ noted at this stage that though 2nd 
ind 3rq defendants who are the suppliers 
lave been joined as party defendants the 
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suit claim is in effect and substance 
made against the 1st and 4th defendants 
since for all intents and purposes the 
plaintiffs claim that the consignments 
were correctly and completely loaded 
on board the ship as acknowledged and 
admitteq by the lst defendants which 
had issued bills of lading and inspection 
was carried out by the independent sur- 
veyors with regard to the quantity and 
quality of the consignment on the vessel 
at the time of loading and the certificates 


` of inspection were issued by them. It is 


the grievance of the plaintiffs that the 
defendants have failed to discharge the 
total quantity of the consignment 
bought and loaded by the plaintiffs, ac- 
cording-to the bill of lading issued by 
the Ist defendant and as specified in 
weight certificates issued by the second 
and third defendants. In other words, 
the claim of the plaintiffs is virtually 
against the lst and fourth defendants 
who were respectively the carriers of 
the consignment by sea and their agents 
in India, It is in thig context that I have 
to determine the rival contentions urged 
in respect of the aforesaid two questions 
set out above, 


6. So far as the first question is con- 
cerned, I must agree with the learned 
counsel for the 1st and fourth defendants 
which are specified 
in S. 3 of the Foreign Awards Act are 
satisfied. - The essential pre-requisites 
which should be satisfied before S. 3 can 
be invokeg are: Firstly, the existence of 
an agreement to which Art. 2 of the Con- 
vention set forth in the Schedule ap- 
plies. Secondly, the commencement of 
legal proceedings in anv Court by a per- 
son who is a party or privy to such an 
agreement against other party to it 
Thirdly, such proceedings should pertain 
to a matter which is agreed to be refer- 
req to arbitration in the aforesaid 
agreement, Fourthly, no step hag .been 
taken by the defendant in such proceed- 
ings either by filing written statement, 
or in any other manner as to indicate 
that he has submitteq to the jurisdiction 
of the Court. On these conditions being 
satisfied, the Court has no option but to 
Stay the proceedings in the suit unless 
the Court is satisfied that the agreement 
containing arbitration clause is null and 
void, or inoperative or incapable of being 
performed, or that the disputes raised is 
not pertaining to the matter agreed to 
be referred, I do not think that it can be 
successfully contended on behalf of the 
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plaintiffs that any of the pre-requisites 
specified hereinabove is wanting in the 
present case and, therefore, S, 3 of the 
Foreign Awards Act cannot be pressed 
into service. The learned counsel] for the 
Central Government, however, urged 
that unless the suit contract is commer- 
cial in nature recognized as such under 
the law in force in India, the Court has 
No jurisdiction, power or authority to 
stay the proceedings. In support of his 
submission, reliance was placed on the 
decision of the learned 


the Bombay High Court in Indian 
Organic Chemicals Ltd. v. Chemtex 
Fibres Inc. AIR 1978 Bom 106, where 


Mridul J., as he then was, helg that a 
combined reading of S. 2 of the Parent 
Act and the provisions of Articles 1 and 
2of the Convention requires further four 
conditions to be satisfied before S. 3 can 
be invoked, In the opinion of the learned 
single Judge, the four conditions are, 
namely, (i) that the difference between 
parties should arise out of a contract 
which is commercia] under the law in 
force in India; (ii) that the award relat- 
ing to the said difference as should be 
made on or after llth October 1960; 
(iii) that the award is made in pursuance 
of an agreement in writing for arbitra- 
tion to which the Convention set forth in 


the Schedule applies; and (iv) that the. 
award should have been made in such 


territories to which the Convention has 
been made applicable by the Central 
Government, It was, therefore, urged by 
the learned counsel that unless the Court 
is satisfied that the present dispute arises 
out of a contract recognized as com- 
mercial in law in force in India, S. 3 is 
not applicable, and the Court should not 
stay the proceedings. Assuming that the 
deciston of the learned single Judge of 
the Bombay High Court lays down cor- 
rect position in law, even then I do not 
think that the learned counsel for the 
Central Government is justified in urging 
that the dispute is not arising out of a 
contract: which is recognized as com- 
mercial in any law in force in India. It 
cannot be urged successfully without 
violence to the language that the charter 
party contract for carriage of goods by 
sea is not commercial in nature. The 
term ‘commerce’ strictly relates to deal- 
ings with foreign nations, colonies, ete, 
(vide, The Webster’s Third New Inter- 
national Dictionary at page 456). It is a 
word of the largest import and takes in 
its sweep all the business and trade 


single Judge of ° 
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‘transactions in any of their forms includ- 


ing the transportation, purchase, sale and 
exchange of commodities between the 
citizens of different countries (vide: 
Welton v. Missouri (1875) 91 US 275). 
The Convention with reference to arbit- 
ration is for purposes of obtaining award 
and enforcing it against the party held 
liable under it, and if the award to be 
made by a foreign arbitrator is to be 
made enforceable, it must be a foreign 
award as defined under the Parent Act, 
which by S. 2 prescribes that it must be 
an award on differences between persons 
arising out of the legaj relationship con- 
sidered as commercial under the law in 
force in India and made on or after 11th 
Oct., 1960 in pursuance of an agreement 
in writing for arbitration to which the 
aforesaid Convention applies and in the 
territories to which the Convention has 
been made applicable by the Central 
Government. In other words, the Con- 
tention is that S. 3 has to be reag in 
light of definition S. 2 and unless it 
is established that the differences arising 
out of legal relationship are considered 
as commercial under the law in force in 
India, no reference can be made and 
consequently no suit can be stayed. As 
stated above, it cannot be gainsaid that 
the charter-party contract is commercial 
in its nature. The question, whether it is 
recognized as such in any law in force 
in India is also not capable of much 
debate, The Indian Carriage of Goods By 
Sea Act, 1925, was put on the statute 
book with effect from 21st Sept., 1925 
for the purpose of amending the law 
with respect to Carriage of Goods Act 
pursuant to the unanimous recommenda- 
tion of the members of the International 
Conference on Maritime Law helg at 
Brussels in October, 1922 to their re- 
spective Governments for the unification 
of certain rules relating to bills of lad- 
ing on the basis of the draft convention 
agreed at the said conference, The Sche- 
dule to the said Act prescribes the rules 
relating to bills of lading. The said rules 
apply to the carriage of goods by sea in 
ships carrying goods from any port in 
India to any other port whether in or 
outside India. The rules, inter alia, pre- 
scribe forthe responsibilities and liabili- 


ties of the carriers, The cor 
responding law to the Indian 
Carriage of Goods by Sea Act, 


1925 in U. K. is the Carriage of Goods 
by Sea Act, 1924 which is also enacted 
pursuant to the draft convention produc- 
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ed at Brussels at the International Con- 
ference On Maritime Law by the Mari- 
time countries. The legal relationship 
arising out of the charter-party contract 
is, therefore, recognizeq as commercial 
under the Indian Carriage of Goods by 
Sea Act, 1925. In the statement of ob- 
jects and reasons of the said Act, it has 
been, inter alia, stated as under: 


“A bill of lading was originally a 
receipt for the goods placed on a ship 
and also a document for transferring the 
title of the goods to the ‘consignee, With 
the development of trade, it became re- 
cogniseg as a negotiable instrument in 
which shippers, the carriers and the 


consignees or purchasers of the goods as 


well as bankers and underwriters be- 
came increasingly interested. Con- 
currently with this it became the custom 
to show on the bil] of lading the terms 
of the contract on which the goods were 
delivered to and received by the ship, 
and from time to time new clauses were 
added usually in the direction of con- 
tracting the carrier out of liability for 
some kind of loss or damage to the goods. 
There thus arose great diversity between 
the conditions on which goods were car- 
ried by sea and considerable uncertainty 
about the liabilities which still attached 
to the carrier. 


2. There has been a demand for many 
years among the different commercial in- 
terests which handle bills of lading for 
uniformity among all maritime countri- 
es in the definition of the liabilities and 
risks attaching to the carrier of goods 
by sea. Some countries eg. Canada 
Australia, and the Uniteq States of 
America, enacted legislation prohibiting 
carriers of goods by seq from contract- 
ing themselves out of certain kinds of 
liability. The matter was discussed at 
several International Conferences between 
shipowners, shippers and bankers in an 
attempt to secure the universal adoption 
of an agreed set of rules, 


3. A Code of rules was drawn up in 
1921 by the International Law Associa- 
tion at the Hague. These were subjected 
to criticism by the various interests af- 
fected til] finally agreement was reached 
at the International Conferences on Mari- 
time Law held in Brussels in October, 
1922 and again in October, 1923. A Code 
of rules defining the responsibilities and 
liabilities to which a carrier of goods by 
sea should be subject and also the 
rights and immunities he wasentitled to 
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enjoy was drawn up, and it was unani- 
mously recommended that every country 
should give legal sanction to these rules. 
The United Kingdom has done so by the 
Carriage of Goods by Sea Act (1924) (14 
and 15 Geo V.C. 22). It proposed to 
do the same in Indig by this Bill.” 


7. The disputes arising out of con- 
struction of mercantile documents, ex- 
port or import of merchandise, affreight- 
ment, insurance etc, are considered com- 
mercial causes. In Vol. 13, British Ship- 
ping Laws pertaining to shipowners, in 
paragraph 767 at p. 338, the following 
observation is illustrative : 

“767. Types of action tried in the Com- 
mercial Court, 

There is no comprehensive definition 
of. what constitutes an action ‘commer- 
cia?’ and, therefore, properly entered in 
the Commercia] List. The Rules of the 
Supreme Court; Order 72, R. 1 (2) re- 
peat the statement in paragraph 1 of the 
Notice of 1895 that commercial causes 
include any cause, “arising out of the 
ordinary transactions of merchants and 
traders; amongst others, those relating 
to the construction of mercantile docu- 
ments, export or import of merchandise, 


affreightment, insurance, banking and 
mercantile agency and mercantile 
usages”, 


This is clearly not an exhaustive list 
but it does include al] the more impor- 
tant types of causes which at present 
appear in the Commercia] List.” 


8 It will thus be seen that disputes 
pertaining to the obligations arising under 
bills of lading inter se shippers, carriers 
and consignees or purchasers of goods 
as well bankers anq underwriters require 
to be precisely defined so as to have uni- 
formity thereof in various maritime 
countries for the benefit of all commer- 
cia] interests, It is with this end in view 
that a Code of Rules defining the res- 
ponsibilities and liabilities of a carrier 
of goods by sea and its rights and immu- 
nities was unanimously recommended 
that every maritime country should give 
legal sanction to it. -These disputes arise . 
out of relationship which is essentially 
commercial in nature and it has been so 
reorganized by Carriage of ede by Sea 
Act, 1925. 


9. The contention of the learned 
Counse] for the Central Government in 
the present case that the differences must 
be shown to have arisen out of the rela- 
tionship which is considered to be com- 
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mercial in any law in force in India has 
no substance in it and, therefore, it 
should be rejected, 


10. It should be noted that the view 
of the learned single Judge of the Bom- 
bay High Court in Indian Organic Che- 
micals Ltd’s case (AIR 1978 Bom 106) 
(supra) has not been approved by the 
Divisiog Bench of the Bombay High 
Court consisting. of Chandurkar and 
Mehta JJ. in Appeal No. 113 of 1981, 
decided on November 4, 1981: (Reported 
in AIR 1983 Bom 36). The Division Bench 
after setting out the view of Mridul, J. in 
the aforesaid decision, ultimately dis- 
agreed with it by expressing its view in 
the following terms :— 

ATRN, With great respect to the learn- 
ed Judge, not only we are unable to 
agree with the view taken by him, but 
it appears to ug that the observations 
made by the learned Judge that the re- 
lationship must be “considered as com- 
mercial under the provisions of a law 
(emphasis supplied) in force in India” 
seem to run counter to what the learned 
Judge himself observed in the earlier 
paragraph when he took the view that 
the legal relationship must be commer- 
cial “by virtue of a provision of law or 
an opportunity legal principle in force 
in India” (emphasis supplied). Now, an 
operative legal principle in force in India 
would also be principle flowing from 
any law already in force. In any case, 
it is not possible for us to accept the 
construction that the words “law in 
force in India” were intended to mean a 
particular law specifically enacted for 
the purpose of the provisions of the 1961 
Act, 


29. We have no doubt that the con- 
tract in the instant case, which was for 
the sale and purchase of a commodity, 
was clearly a‘ contract which brought 
about legal relationship which was com- 
mercial in nature under the Indian law”. 

11. The learned Counse] for the Cen- 
tral Government, therefore, urged that 
inasmuch as the arbitral clause in the 
charter-party contract obliged the State 
to make a reference to foreign arbitra- 
tion it would amount to denial of sovere~ 
ign status of the State and such an agree- 
ment is valid and binding between citi- 
zens of different states only. In support 
of his contention, the learned counsel re- 
lied on Article 14 of the New York Con- 
vention on the Recognition and En- 
forcement of Foreign Arbitral Awards, 
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.I do not think that the contention ad- 


vanced by the learned counsel is well- 
founded. Article 14 on which reliance 
has been placed negatives the very con- 
tention urged by the learned counsel. 
The said article provides as under: 
_“A contracting State shal] not be en- 
titled to avail itself of the present Con- 
vention against other Contracting States 
except to the extent that it is itself 
bound to apply the Convention.” 
12. In other words a contracting State 
is entitled to resort to the present Con- 
vention against any other contracting 
State only to the extent to which it ap- 


plies aş a convention. No limitation is to 
. be found in the Convention as Article 1 


makes it clear in that behalf, The said 
Article 1 reads as under : 

“l. This Convention shall apply to 
the recognition and enforcement of arbi- 
tral awards made in the territory of a 
State other than the State where the 
recognition and enforcement of such 
awards are sought, and arising out of 
differences between persons, whether 
physical or legal. It shall also apply to 
arbitra] awards not considered as domes- 
tic awads in the State where their re- 
cognition and enforcement are sought.” 

13. ‘The only limitation is that it must 
arise out of a contract which is commer- 
cial in nature, 

14. A similar argument urged on be~- 
half of.the Union of India did not find 
favour with Division Bench of the Madras 
High Court in Far East Steamship Line, 
Viladivostock, USSR v. Union of India, 
AIR 1973 Mad 169. The question that 
arose before the Division Bench was 
whether the Union of India should be 
compelled to have recourse to the Rus- 
sian Courts in view of the Foreign Juri- 
sdiction Clause in the contract entered 
into between the Union of India and one 
of the Shipping Companies of USSR for 
carriage of 1,60,000 bags of urea from 
Japan. The claim against the Shipping 
Company was for the value of the goods 
delivered short at the port of discharge 
in India. The suit claim was resisted by 
the Russian Shipping Company on the 
ground, inter alia, that the foreign juris- 
diction clause in the contract excluded - 
the jurisdiction of the Court of the Dist- 
rict Munsif at the port of discharge. The 
Court of Munsif negatived this objection 
but returned the plaint for presentation 
to the City Civil Court at Madras with- 
in whose jurisdiction the defendants res 
sided, including the clearing agent, 
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Clauses 26 and 27 of the Bill of Lading 
provided in that case as under: 


"96 All claims and disputes arising 
under and in connection with this bill 
of lading shall be judged in the USSR. 


27. All questions and disputes not 

mentioned in this bil] of lading shal] be 
determined according to the Merchant 
Shipping Code of the USSR.” 
In the revision preferred by the Shipp- 
ing Company against the order of Dis- 
trict Munsif, having regard to the im- 
portance of the question the learned 
single Judge referred it to the Division 
Bench, The Division Bench, speaking 
through Veeraswami C. J., as he then 
was, held as under: ` 


"As to clause. 27, we should think that. 


the parties having deliberately chosen 
that their mutual rights under the con- 
tract shall be determined according to 
the Merchant Shipping Code of the 


U.S.S.R., we do not see sufficient rea- ` 


son to bail the Union of India out of it, 
That clause is binding on the parties and 
should be given effect to, irrespective of 
the forum. But as regards the other 
clause, we certainly accept that in prin- 
ciple the parties who deliberately chose 
their forum, should be bound by thé 
contract. That one of us has’ said in 
(1970) 1 Mad LJ 548, which gives full 
consideration to the question, and we 
find ourselves in entire agreement with 
what has been said there as to the law 
“on the subject. As was however observ- 
ed in that case, we are of the view that 
while normally parties should be bound 
by the contract, the rule has exceptions 
founded not merely on balance of con- 
venience, but considerations to meet the 
ends of justice in particular circumstanc- 
es. In our opinion, the court has the 
discretion which will, of course, be ex- 
erciseq after weighing the pros and cons 
of al] the circumstances taken together.” 


15. I do not think, therefore, that the 
contention of the learned Counsel for 
the Central Government that the en- 
forcement of the foreign arbitral clause 
in the charter-party contract would 
amount to denial of Sovereignty of the 
Union Government (is correct). 

16. The only question which, there- 
fore, remains is, whether this court has 
discretion in the matter where it is con- 
cerned with‘a case arising under S. 3 of 
ithe Foreign Awards Amendment Act. I 
'do not think that there is any discretion 
ln the matter except where the case falls 
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within the excepted ‘categories mention- 
ed in Section 3 itself. Section 3 enjoins 
an obligation on the Court to stay the 
proceedings in the suit where the condi- 
tions specified in Section 3 are satisfied. 
Section 3 opens, with a non obstante 
clause ‘that notwithstanding anything 
contained in the Arbitration Act, 1940 or 
in the Code of Civil Procedure, 1908 if 
any person to an agreement to which 
Article 2 of the New York Convention 
applies or any person claiming through 
or under him commences any legal pro- 
ceedings in-any court against any party 
to such an agreement or any person 
claiming through or under him in respect 
of any matter referred to for abitration 
in such agreement, any party to such 
legal proceedings may apply to the court 
to stay the legal proceedings before fil- 
ing the written statement or taking any 
other steps in the legal proceedings, and 
the court shall stay the proceedings un- 
less it finds that the agreement is null 
and void, or incapable of being perform- 
ed or inoperative. I do not think that 
having regard to the clear mandate con- 
tained in Section 3, it would be open to 
the court in case other than the one fall- 
ing’ under the excepted categories as spe- 
cified therein, to refuse to stay the pro- 
ceedings on the ground that it is discre- 
tionary with it and the discretion would 
be exercised after weighing the pros and 
cons of all the circumstances taken to- 
gether. The view of the Madras High 
Court in Far East Steamship Line’s case 
(AIR 1973 Mad 169) (supra), on applica- 
tion of clause 26 of the Bill of Lading in 
that case, would not be applicable on the 
facts of the present case before me since 
there was no arbitration clause in the 
case before the Madras High Court as 
the one which I have got in the present 
case before me, 


17. In Russell on Arbitration, 19th 
Edition at page 187, the learned Author 
has dealt with the topie of discretionary 
power of the court under Section 4 (1) 
of the Arbitration Act 1950 of U. K. The 
discretion has been spelt out from the 
phraseology of Section 4 (1) where the 
words are permissive and not impera~ 
tive as the verb is “may make” and not 
“shall make”, and the jurisdiction to 
stay the proceedings arises if the Court 
ig satisfied that there is no sufficient 
reason why the matter should not be 
referred in accordance with the agree- 
However, as regards arbitration 
agreements to which the New York Con- 
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vention applies, the learned Author has 


observed as under at page 188 in his 
‚said treatise: 
“Arbitration agreements affected by 


the New York Convention. 

The Arbitration Act, 1975 came ‘into 
force on December 23, 1975 and must be 
treated as having retrospective effect. 
This Act gives effect to the New York 
Convention on the Recognition and En- 
forcement of Foreign Arbitral Awards 


“Given ‘that the arbitration “agreement 
is not a domestic arbitration agreement, 
the Court must accede to an application 
to stay the proceedings unless certain 
conditions are satisfied. Of course a de- 
fendant to litigation need not make an 
application for a stay; he may prefer to 
litigate, and it is in line with 
proach that if the applicant takes any 
step in the litgation after entering an 
appearance (such as delivering any 


only other grounds for refusing a slay 
are that: i 

(1) the arbitration agreement is null 
and void, inoperative or incapable of be- 
ing performed, or , 

(2) there is not in fact any dispute 
between the parties with regard to the 
matter agreed to be referred. 

A dispute is nonetheless a dispute 
between the parties and within the 1975 
Act, S. 1 (1) because there is no defence 
in law to the claim being made in the 
legal proceedings which have been com- 
menced by the plaintiffs. A triable issue 
under R. S. C., Order 14 is not the same 
thing as a dispute within the words of 
that section, 

Even when liability is admitted, there 


may be a dispute about quantum, and if , 


so, it may not be possible to refuse a 
stay, even in respect of the amount of 
damages “indisputably” due. 

“Claims in tort may be so closely con- 
nected with the contract that they must 
be decided by arbitration and there a 
stay is mandatory.” 

18. To the same effect the legal posi- 
tion as to what is the discretion of the 
Court in a case of foreign arbitra] clause 
has been digested in Halsbury’s Laws of 
England, Forth Edition, Vol. 2, under 
the caption, “Stay where a foreign ele- 
ment is involved” in para 556 at page 286. 
The said paragraph reads as under: 

“556. Stay where a foreign 
is involved, There is one case (the 
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this ap- ` 


element - 
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mandatory case) in which the court is 
bound by statute to grant a stay of pro- 
ceedings unless satisfied that the agree- 
ment of arbitration has become inope- 
rative or cannot proceed, or that there 
is not in fact any dispute. between the ` 
parties with regard to the matter agreed 
to be referred. A totally void agreement 
may escape these mandatory provisions, 
but a merely voidable agreement will 
not. The mandatory case arises where 
the Protocol on Arbitration Clauses ap- 
plies, that is, where the parties to -an 
agreement to submit future disputes or 
for the submission of an existing dispute 
are subject respectively to the juris- 
diction of different contracting states. 
The parties are still so sub- 
ject even though . any foreign 
party brings himself within the 
jurisdiction of the English courts not 
earlier than the. time when the action it 


- is sought to stay is commenced, But where 
pleadings) he will not obtain a stay. The , 


any. foreign party is subject tothe juris- 
diction of the English courts before the 


' action is brought (as by having a place 


of business in the United Kingdom), that 
party is not exclusively subject to the 
jurisdiction of a different contracting 


state and the Protocol does not apply. 
“Where the Protocol applies anq legal 
proceedings are brought by any party 


to the arbitration agreement or a person 
claiming through or under him in respect 
of a matter agreed to be referred, the 
application for the mandatory stay should 
be made after appearance but before 
service of pleadings or any other step in 
the proceedings is taken by the appli~ 
cant,” : 


19. In view of these settled legal prin- 
ciples I do not think that the learned 
Counse] for the Central Government was 
justified in urging as he diq that the 
arbitral clause in the charter-party con- 
tract was tantamount to virtual denial 
of the sovereignty of Union of India and, 
therefore, the agreement is not valid 
and binding on it. It cannot be a matter 
of debate that the New ‘York Conven- 
tion has been signed and/or ratified by 
India as well as Norwey whose flag the 
Ship in question was flying (vide: Hals- 
bury’s Laws of England, Fourth Edition, 
Vol. 2, page 286). The alternative con- 
tention that the court should refuse to 
exercise its discretion to stay the pro- 


' ceedings as it would otherwise deny the 


Union Government sufficient opportu- 
nity to successfully litigate its cause 
mainly because the entire evidence re+ 


‘ 
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garding short supply is at the port of 
Bhavnagar in India and having regard 
to the difficult foreign exchange position 
a fact of which judicial notice can be 


taken, In support of -the contention that’ 


the court has a discretion even in cases 
where foreign arbitral clause is invoked, 
reliance was placed on the decision of 
the Supreme Court in Tractoroexport’s 
ease (AIR 1971 SC 1) (supra). The ma- 
jority Court in that case held that with 
regard to the foreign ~ proceedings, the 


Court will restrain the person within its. 


jurisdiction from instituting or prosecut~- 
ing suits in a foreign court whenever the 
circumstances of the case make such an 
interposition necessary or proper, and 
although it issmoot point whether S. 35 
of the Arbitration Act, 1940 will be ap- 
plicable to such a case, the principle em- 
bodied in that section cannot be com- 
pletely ignored while considering the 
question of injunction, I am afraid that 
the reliance by the learned Counsel for 
the Central Government on this part of 
the decision cannot be of any assistance to 
the cause which the learned Counsel is 
representing. It should be emphasised 
that the majority court in that case was 
speaking in the context of the power of 
the court to issue injunction. Section 35 
of the Arbitration Act, 1940 provides for 
the effect of legal proceedings on arbitra- 
tion. It prescribes that no reference nor 
any award would be invalid only by rea- 
son of the commencement of legal pro- 
ceedings upon the subject matter of the 
reference, but in case of commencement 
of the legal proceedings on the whole 
of ‘the subject matter of the reference if 
a notice is.given to the arbitrators or 
umpire all further proceedings in a 
pending reference shall be invalid un- 
less a stay of the proceedings is granted 
under S. 34. It is in that context that 
the majority court in Tractoroexport’s 
case (supra) was considering whether the 
High Court was justified in granting in- 
terim injunction restraining the 
Russian firm from proceeding in 


arbitration in Moscow. The Russian firm ` 


was contending that neither Russian firm 
nor the U, S. S. R. Chamber of Commerce 
which was seized of the arbitration pro- 


` ceedings were amenable to the jurisdiction 


of Madras High Court in which the 
Indian firm haq filed the suit against the 
Russian firm, and in the alternative, since 
the Indian firm had been guilty of com- 
mitting breach of the contract, it was not 
entitled to invoke the equitable relief of 


injunction against holding the arbitration 
proceedings. In that context, the Majo- 
rity Court held as under (at p. 11):— 


"28. If the venue of the arbitration 
proceedings had been in India and if the 
provisions of the Arbitration Act of 1940 
had been applicable, the suit and the 
arbitration proceedings could not have 
been allowed to go on simultaneously 
and either the suit would have been 
stayed under section 34 or if it was not 
stayed, and the arbitrators were notified 
about the pendency of the suit, they 
would have had to'stay the arbitration 
proceedings because under Section 35 
such proceedings would become invalid 
if there was identity between the sub- 


-ject matter of the reference and the suit. 


In the present case, when the suit is not 
being stayed under Section 3 of the Act, 
it would be contrary to the principle un- 
derlying Section 35 not to grant an in- 
junction restraining the Russian Firm 
from proceeding with the arbitration at 
Moscow. The principle essentially is 
that the arbitrators should not proceed 
with the arbitration side by side in ri- 
valry or in competition as if it were a 
Civil Court. 


29. Ordinarily, a party which has 
entered into a contract of which an ar- 
bitral clause forms an integral part should 
not receive -the assistance of the Court 
when it seeks to resile from it. But in 
the present case a suit is being trieq in 
the courts of this country which, for the 
reasons already stated, cannot be stayed 


` under Section. 3 of the Act in the absence 


of an actual submission of the disputes 
to the arbitral tribunal at Moscow prior 
to the institution ‘of the suit. The only 
proper course to follow is to restrain the 
Russian Firm which has gone to the 
Moscow Tribunal for adjudication of the 
disputes from getting the matter decid- 
ed by the tribunal so long as the suit 
here is pending and has not been disposed 
of,” x 
(Emphasis supplied) 
20. It is in this perspective of the 
legal and factual position that the majo- 
rity court, inter alia, considered the res- 
trictions imposed by the Government of 
India on the availability of foreign ex- 
change at that time. JI do not think, 
therefore, that the learned Counsel can 
successfully press this decision in 
support of his contention that the court 
should refuse to exercise the discretion 
in view of the factual position submitted 
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by him ag aforesaid, I do not think, 
therefore, that there is any discretion 
which the Court enjoins when it is call- 
ed upon to decide whether the proceed- 
ings in the suit pertaining to a contract 
containing a foreign arbitral clause 
should be stayed under Section 3 of the 
Foreign Awards Amendment, Act except 
in those contingencies which are speci- 
fied in Section 3 itself, The said con- 
tingencies are that the agreement is null 
and void, inoperative oy incapable of 
being performed, or in fact there is no 
dispute between the parties 
to the matter agreed to be referred under 
the agreement, The view which I am 
inclined to take on S. 3 of the Foreign 
Awards Act is also accepted by a Divi- 


sion Bench of the Bombay High Court. 


consisting of Kantawala C, J, and Tul- 
zapurkar J. in Appeal No, 151 of 1970 
arising out of Suit No. 1052 of 1969, de- 
cideq on February 13, 1975 where the 
plaintiff M/s, Jamnadas Madhavii & Co., 
prayed for a decree against the first de~- 
fendant who were foreign purchasers 
from Hungary for a Sum of Rs. 24,47,488- 
72 Ps. together with interest and costs 
for the breach of the suit contracts for 
export and supply of deoiled ground-nut 
cake by the plaintiffs inasmuch as the 
first defendant failed to open letters of 
credit at enhanced rate of 57.5% of the 
value of the goods pursuant to devalua- 
tion of Indian Rupee made py the Gov- 
ernment of India on 6th June 1966. Ad- 
mittedly the saig contracts contained an 
arbitration clause which, inter alia, pro- 


vided that any dispute. or claim arising 


out of dispute relating to the contract 
would be heard and decided by arbitra- 
tion in accordance with the agreement 
concluded between the Federation of 
Indian Chambers of Commerce and Indus- 
try, New Delhi ang the Hungarian 
‘Chamber of Commerce, Budapest, and 
the arbitration was to be conducted in 
the country of the defendant as prescrib- 
ed in details in the said clause, It is in 
the context of this arbitration clause 
that the foreign purchasers moved the 
High Court of Bombay to stay the suit 
under S. 3 .of the Foreign Awards 
Amendment Act, The Division Bench, 
speaking through Tulzapurkar J.. con- 
sidered the entire historical as well as 
legal perspective of the provision con< 
tained in S. 3 of the Foreign Awards 
(Recognition and Enforcement) (Amend- 
ment) Act, 1973 and the Foreign Awards 
Act of 1961, and held as under: 


pertaining . 


A.L R., 


“In other words, paragraph 3 of the 
Article II of the Convention cleary oblig- 
ed the Court of a Contracting State, at 
the request of one of the parties, to the 
arbitration agreement, to refer the par- 
ties to arbitration unless, of course, it 
finds that the agreement is either null 
and void, inoperative oy incapable of 
being performed, and this obligation has 
been cast upon the Court of a Contract- 
ing State when seized of an action. In 
other words, the Convention is quite 
clear that whenever the Courtof a Con- 
tracting State is seized of an action in a 
matter in respect of which parties have 
made an agreement of reference, the 
Court shall refer the parties to arbitra- 
tion and it is with a view to give effect 
to this part of the Convention that Sec~ 
tion 3 of the Act obliges the court to stay 
proceedings in respect of the matters to 
be. referred to arbitration.” 

(Emphasis supplied) 





21. Rejecting the contention urged on 
behalf of the original plaintiffs that the 
power of the Court to stay proceedings 
under S, 3 of the Foreign Awards 
Amendment Act is discretionary and not 
mandatory or obligatory, the Division 
Bench held as under: ' 

“It is not possible for us to accept the 


submission of Mr. Thakkar for more than 
one reason. In the first place, in Sec- 


-tion 3 itself, the legislature has used 


both the expressions “may” and “shall” 
in different parts of the section. For in- 
stance, the’ section provides “...... any 
party to such legal proceedings may at 
any time after appearance and before 
filing a written statement or taking any 
other step in the proceedings, apply to 
the Court to stay the proceedings...... a 
and in the latter part the section states 
Meas the Court, unless satified...... shall 
make an order staying the proceedings”, 
and it seems to-us clearly that the legis- 


-Tature must be fully aware of the real 


meaning of the expression “shall” which 
has been used when it has used that ex- 
pression in connection with the Court’s 
powers to stay the proceedings. If really 
discretionary power was to be conferred 
upon the Court then even in that part of 
the section which deals with the powers 
of the Court, the expression “may” could 
have been used. Moreover, S. 34 of the 
Arbitration Act was also present to the 
mind of the legislature when it enacted 
S. 3 of the Act for S. 3 commences with 
a non obstante clause in reference to the 
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Arbitration Act of 1940, In other words, 
the legislature was also aware of the 
provision of S. 34 of the Arbitration Act 
1940 which confers a discretion upon the 
Court while exercising its powers to stay 
the proceedings, With full knéwledge of 
these aspects of the matter, it is difficult 
to accept the contention that the 
legislature has useq the expression 
“shall” in Section 3 concerning Court’s 
powers to stay the proceedings with a 
view to confer a discretionary power. 
Moreover, the Statement of Objects and 
Reasons appended to the Amending Act 
makes it amply clear that what was in- 
tended was to cast a mandatory obliga~ 
tion upon the Court to stay the proceed- 
ings and refer the parties to arbitration. 
It is, therefore, not possible to accept the 
contention that the word “shall” when 
used in connection with the Court’s 
power to stay the proceedings should be 
construed merely as “may”. As regards 
the observations of Mr. Justice K, K. 
Desai on which reliance has been placed 
by Mr. Thakkar, it would be pertinent 
to mention that a similar provision con- 
tained in S. 3 of the earlier Act, namely 
the Arbitration (Protoco] and Conven- 
tion) Act of 1937 came up before the 
Supreme Court in the case of Societe De 
Traction St. D’Electricite v. Kamani 
Engineering Company Ltd, (1964) 66 
Bom LR 392:(AIR 1964 SC 558) and 
with reference to that provision contain- 
eq in that enactment, the Supreme Court 
has clearly observed as follows (at 
p. 564): 


“By this enactment an obligation in 
the conditions set out in S. 3 was imposed 
upon the Court, unless it was satisfied 
that the agreement of arbitration had 
become inoperative or could not proceed, 
to direct that the suit fileq in any Court 
in India against any other party to the 
submission shal] be stayed.” 


A similar view has been taken with re- 
gard to Section 4 (2) of the English 
Arbitration Act, 1950, provisions whereof 
have been construed ag casting a man- 
datory obligation upon the Court to stay 
the proceedings. In view of this position, 
it.is not possible to accept the argument 
baseg upon the observations of Mr. Jus- 
tice K. K. Desai on which reliance has 
been placed by Mr. Thakkar.” 

(Emphasis supplied)* 


22, It should be recalled that none of 


these contingencies specified in S. 3 has 
ec an ee N 
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been pleaded on behalf of the Union of 
India in reply afidavit to the notice of 
Motion. 

23. A faint attempt has been made 
Central 
Government that the Court should not 
stay the suit since no application has 
been made by the original defendants 
Nos., 1 to 3 and particularly when notice 
of motion has been taken out by defend- 
ant No. 4 who is not a party to the char- 
ter-party contract, The contention has 
been stated only for being rejected, S. 3 
of the Foreign Awards Amendment Act 
entitles any party to a legal proceeding 
commenced by a , party to an agreement 
to which New York Convention applies, 
or any person claiming through or under 
him in any Court against any other party 
to the agreement, or any person claiming 
under or through him, to apply, to the 
Court to stay the proceedings, and the 
Court is bound to stay the proceedings, 
unless the case falls within the excepted | 
categories specified in S. 3. It is, there- 
fore, not necessary that in order to move 
the Court for stay of the proceedings 
under 8.3 of the Foreign Awards 
Amendment Act, the applicant must -be 
a party to the arbitration agreement. In 
any case, original defendant No. 4 has 


. been joined as a party to the suit since 


they happened to be the agents of origi- 
nal defendant No. 1 the owners of the 
ship in question. The notice of motion 
has been taken out as a matter of fact by 
the learned Advocate appearing on be- 
half of defendants Nos. 1 and 4. It, 
successfully con- 
tended that the application for the stay 
of the proceedings is not competent. 

24. No other contentions have been 
urged on behalf of the plaintiffs. 

25. For the reasons which are re- 
corded as aforesaid, the Notice of Motion 
has been made absolute by this Court by 
its order of May 4, 1982. 

Notice of Motion made absolute, 
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Mukhi Tapoobhai Keshavji, a Firm, 
Gondal, Appellant v. Gondal Municipa- 
lity, Respondent, 

First Appeal No, 389 of 1975, D/- 20-7- 
1982 

(A) Civil P. C. (5 of 1908), Order 2, 
Rule 2 (3) — Omission to sue for all 


JZ/KZ/E553/82/MBR 


48 Guj. Mukhi Tapoobhai Keshavji 


reliefs — Suit for refund of octroi duty 
paid on certain items — Previous suit 
for declaration that those items were 
not liable to duty — Right to sue for 


refund not in existence at the time of- 


previous suit — Held, omission to claim 
relief of injunction in previous suit 
would not bar suit for refund. AIR 1977 
SC 1466, Foll, (Para 6) 
(B) Limitation Act (36 of 1963), Arti- 
cle 113 — Starting Point — Previous 
suit giving right to sue — After dismis- 
sal of previous suit, plaintiff filing- first 
appeal and defendant second appeal — 
Second appeal dismissed Whether 
starting point should be the date of deci- 
sion of first appeal or second appeal. 
The previous suit filed by the plaintiff 
for declaration that certain items were 
not liable to octroi duty was dismissed 
Then the plaintiff filed first appeal and 
it was allowed. The second appeal filed 
by the defendant municipality was dis- 
. missed, Thereafter, the present suit for 
refund of octroi duty paid was filed. 
Held, that the starting point of limita- 
tion for the present 
on which the decision in second appeal 
was rendered and not the date of deci- 
sion of the first appeal. (Para 8) 
The appeal is a continuation of a suit. 
Second appeal is also a continuation of 
the same suit. As soon as the second appeal 
was admitted the question whether the 
octroi would be legal was wide open. 
The decision could be one way or the 
other, Neither party could be sure of 
-the decision, Each party will have a 


belief of success and with that belief’ 


the party carries on the litigation. Ulti- 
‘mately the court has to decide the mat- 
ter and when the court decides the 
matter the question of law becomes set- 
tled for all purposes. Till then that 
question is wide open. The parties 
under the circumstances though they 
may have their own belief must be in 
doubt in regard to the correct position of 
law which for all purposes was got settled 
on the day on which Second Appeal was 
decided, AIR 1975 SC 813, Rel. on, 
(Paras 7, 8) 
Cases Referred: Chronological Paras 
AIR 1977 SC 1466: 1977 Lab IC 697 .6 
AIR 1975 SC 813 : 1975 Tax LR 1450 9 
AIR 1964 SC 1006 8 
AIR 1948 PC 121 6 
Suresh M. Shah, for Appellant; J. D. 
Ajmera, for Respondent. 
S. L. TALATI, J.:— This appeal is 
directed against the judgment rendered 


suit was the date . 


v. Gondal Municipality A.I. R. 


by the Civil Judge (S. D.), Gonda} in 
Special Civil Suit No, 9 of. 1971 decided 
on 31-12-1974. The facts which gave 
rise to the filing of this appeal may be 
briefly stated as under :.— 

The original plaintiff who is the appel- 
lant is a partnership firm and it is carry- 
ing on the business of fruits and veg- 
tables at Gondal. The respondent 
Gondal‘ Municipality haq levied octroi 
duties on various items. However, vege- 
tables were exempted from levy of octroi. 
The plaintiff amongst other vegetables 
was carrying on the business of potatoes 
anq onions. Gondal Municipality felt 
that Octori could be collected on those 
two items as according to Gondal Muni- 
cipality potatoes ang onions were not 
vegetables within the meaning of their 
octroi rules. E 

2. The plaintiff challenged the con- 
tention of Gondal Municipality anq filed 
Civil Suit No. 54 of 1958. In that 
suit the plaintiff claimeq a relief of de- 
claration and prayed that it be declared 
that potatoes ang onions were not liable 
to octroi duty. The consequential relief 
that was claimed was for refund of 
octroi paid and that relief was valued at 
Rs. 500/-, The plaint of that suit is 
produceg at Exh. 161, That suit came 
to be dismissed on 2-1-1960. The plain- 
tiff filed First Appeal in the District 
Court which was numbered as First Ap- 
peal No. 16 of 1960. That appeal was 
decideq on 1-12-1960. The Assistant 
Judge, Gondal had heard the appeal and 
the appeal was alloweq and the declara- 
tion sought in the original suit was 
granted. However, the consequential 
relief that was prayed for was not grant- 
ed. The copy of the decree is produced 
at Exh. 19. Gondal Municipality filed 
Second Appeal in the High Court. It was 
numbered ag Second Appeal No, 257 of 
1961. That second appeal came to be 
decided on 20-8-1968. The Second Ap- 
peal came to be dismissed. The judg- 
ment is produced at Exh. 21, 


3. After Second Appeal was dismis- 
sed the original plaintiff filed Special 
Civil Suit No. 9 of 1971 in the Court of 
Civil Judge (S. D.) Gondal. In that suit 
he claimed a refund of the octroi paid 
by him between 5-12-1960 and 25-5-1966. 
The total amount claimed was Rupees 
26251-34. The details of this claim are 
stated in paragraph 18 of the plaint. The 
plaintiff also claimed Rs, 7280.00 as in- 
terest from 20-8-1968 to 20-12-1970. He 
claimed Rs. 250/- as notice charges, 
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Tota] claim was for Rs, 33741.34. 
suit was filed on 26-4-1971. 

4. Gondal Municipality contested the 
suit. The learned Civi} Judge framed 
issues at Exh, 22. At the trial on behalf 
of plaintiff-Abdulmalek Kasam gave his 
evidence at Exh. 92. He examined one 
Rajabali, Partner of the firm at Exh. 164. 
On behalf of the defendant, Octroi Offi- 
cer of Gonda] Municipality Dinkarray 
gave his evidence at Exh. 177. We may 
here state that the learned Civil Judge 
dismisseq the suit mainly on two 
grounds. The first ground on which the 
suit was dismissed was that the suit was 
barred under Order 2, Rule 2, of the 
Civi] Procedure Code. The second 
ground was that the suit was not within 
time. 

5. We have heard the learned advo- 


This 


cate Shri S. M. Shah for the appellant 
and the learned advocate Shri J. D. 
Ajmera for the respondent. We may 


here state that the only points wh'ch 
we are required to decide are two points 
and those two points are :— 

(i) Whether Civil Suit No. 9 of 1971 
was barred under Order 2, R. 2 of the 
Civil Procedure Code; and 

(ii) Whether the suit filed was with- 
in period of limitation. 

6. The learned Advocate Shri Ajmera 
submitted that when the plaintiff filed 
Civil Suit being Civil Suit No. 54 of 
1958, he could have claimed a relief of 
permanent injunction restraining Gondal 
Municipality from recovering octroi duty 
on potatoes and onions. It is submitt- 
ed before us that as the plaintiff dig not 
claim the relief of permanent injunction, 
this suit for refund of octroi is barred 
under Order 2, Rule 2 of the Civil Pro- 
cedure Code, Order 2, Rule 2 of the 
Civil Procedure Code reads as under:— 


“2. (1) Every suit shal] include the 
whole of the claim which the plaintiff 
is entitled to make in respect of the 
cause of action; buta plaintiff may relin- 
quish any portion of his claim in order 
to bring the suit within the jurisdiction 
of any court, 

(2) Where a plaintiff omits to sue in 
respect of, or intentionally relinquishes, 
any portion of his claim, he shall not 
afterwards sue in respect of the portion 
so omitted or relinquished, 

(3) A person entitled to more than 
one relief in respect of the same cause 
of action may sue for all or any of such 
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reliefs, but if he omits, except with the 
leave of the Court, to sue for all such 
reliefs, he shal] not afterwards sue for 
any relief so omitted. 


Explanation :— For the purposes of this 
rule an obligation and a collateral security 
for its performance and successive claims 
arising under the same obligation shall 
be deemed respectively to constitute but 
one cause of action.” 


Here, we may state that no cause of 
action had arisen in 1958 to claim refund 
for the amowmts which are claimed in 
this suit as the amounts claimed are 
from 5-12-1960 onwards, This amount 
was never paid and could never have 
been claimed in the suit which had been 
filed in the year 1958. Now, therefore, 
realising this difficulty the learned ad- 
vocate Shri Ajmera mainly concentrated 
on Order 2, Rule 2 (3) and he submitted 
that the plaintiff was entitled to a relief 
of permanent injunction and he omitted 
to sue for that relief. The only answer 
ig that the plaintiff in this suit never 
claimed a permanent injunction. Now, 
therefore, there could not be any bar 
for refund of octroi when the plaintiff 
did not sue for permanent injunction. 
Here we may state that when the tax 
liability is challenged and a permanent 
injunction is askeq for normally interim 
injunction is not granteq and if granted 
it is subject to certain conditions. Grant- 
ing or not granting permanent injunction 
would arise at the time of final examina- 
tion of the suit, Now, therefore, even iff 
one succeeds in getting permanent injunc- 
tion he will have again to file a suit for 
refund because during all that period he 
would be required to pay octroi unless 
he was granted interim injunction which 
he may or he may not have been grant- 
ed. Strictly speaking when we go thro- 
ugh the Order 2, Rule 2 (3), we can only 
say that a person who omits to claim a 
relief of injunction cannot by any stretch 
of imagination be precludeq from suing 
afterwards in regard to the refund of 
moneys which he had to pay because of 
existing law at that particular point of 
time. In a case of State of Madhya Pra- 
desh v. State of Maharashtra, reported 
in AIR 1977 SC 1466, it was held in para- 
graphs 25 and 27 of the judgment as 
under :— 


“25. The contention of Madhya Pra- 
desh cannot be accepted. The plaintiff 
will be barred under Order 2, Rule 2 of 
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the Code of Civil Procedure only when 
he omits to sue for or relinquishes the 
Claim in a suit with knowledge that he 
has aright to sue for that relief. It will 
not be correct to say that while the deci- 
sion of the Judicial Committee in Lall’s 
case (AIR 1948 PC 121) (supra) was 
holding the field the plaintiff could be 
said to know that he was yet entitled to 
make a claim for arrears of salary. On 
the contrary, it will be correct to say 
that he knew that he was not entitled 
to make such a claim. If at the date of 
the former suit the plaintiff is not aware 
of the right on which he insists in the 
latter suit the plaintiff cannot be said to 
be disentitled to the relief in the latter 
suit. The reason is that at the date of the 
former suit the plaintiff is not aware of 
the right on which he insists in the sub- 
sequent suit. A right which a litigant 
does not know that he possesses or a 
right which is not in existence at the 
time of the first suit can hardly be re- 


garded ag a “portion of his claim” within- 


the meaning of O. 2, R. 2 of the Code of 
Civil Procedure.” ` 


“97, The appellant Madhya Pradesh 

is, therefore, not right in contending 
that the plaintiff is barred by provisions 
contained in Order 2 Rule 2 of the Code 
of Civil Procedure from asking for ar- 
rears of salary in the 1956 suit. The 
plaintiff could not have asked for arrears 
of salary under the law as it then stood. 
The plaintiff diq not know of or possess 
any such right. The plaintiff, therefore, 
cannot be sald to have omitted to sue for 
any right.” 
In this case also the plaintiff had no right 
and could never have sued for refund of 
octroi for the period between 1960 to 1966 
when he filed first suit in the year 1958. 
Therefore, the first contention of the 
learned advocate Shri Ajmera fails and 
we hold that the learned Judge commit~ 
ted error in coming to the conclusion 
that the suit was barred by Order 2, 
R. 2 of the Civil Procedure Code, 


7. Coming to the question of limita- 
tion, it is agreed between the parties 
that Article that would apply in this 
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case would be Article 113 of the Limi- 
tation Act. Article 113 reads ag under:—~ 


(see table below) 


The learned advocate Shri Ajmera 
submitted that the right accrued to the 
plaintiff when first appeal was decided 
on 1-12-1960 and, therefore, the suit was 
not within limitation. According to the 
learned advocate Shri Suresh M. Shah 
for the appellant the right accrued when 
second appeal No, 237 of 1961 was decid~ 
ed on 20-8-1968. It is not in dispute 
that if one considers the starting point of 
limitation before the decision in Second 
Appeal, the suit is not within time. The 
only question, therefore, which requires 
consideration is whether the starting 
point should be decision given by the 
first appeal court or the starting point 
should be considered from the date on 
which the decision in second appeal was 
rendered. The appeal is a continuation 
of a suit, Second appeal is also a con- 
tinuation of the same suit. The plaintiff 
had failed, His suit was dismissed. He 
carried the matter in First Appeal where 


he succeeded. The respondent filed 
second appeal. That second appeal was 
admitted. So soon the second appeal 


was admitted the question whether the 


octroi would be legal on potatoes and 
onions was wide open. The decision 
could be one way or the other. Neither 


party could be sure of the decision. Each 
party will have a belief of success, and 
with that belief the party carries on the 
litigation. Ultimately the court has to 
decide the matter and when the court 
decides the matter the question of law 
becomes settled for all purposes, Till 
then that question is wide open, 


8. The learned advocate Shri Ajmera 
drew our attention to a case of State of 
Madhya Pradesh v. Bhailal Bhai report- 
ed in AIR 1964 SC 1006. The sales tax 
imposed by two notifications issued under 
Madhya Bharat Sales Tax Act on to- 
bacco were challenged under Article 301 
of the Constitution of India. It was held 
that the tax contravenes the provisions 
of Art. 301 of the Constitution and the 





Description of suit Period of Time from which period 
limitation begins to run, 
"113, Any suit for which no When the right to 
period of limitation Three years sue accrues,” 


is provided elsewhere š 
in this Schedule 
KAE 


ci E 
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tax is, therefore, invalid. Thereafter 
the learned Judges observed as under.— 


“Where sales tax, assessed and paid 
by the dealer, is declared by competent 
court to be invalid in law, the payment 
of tax already made is one made under 
a mistake within Section 72 of the 
Contract Act ang so the Government to 
whom the payment has been made by 
mistake must in law repay it. In this 
respect, the High Court has, in exercise 
of its jurisdiction under Article 226 of 
the Constitution of India, power for the 
purpose of enforcement of fundamental 
rights and statutory rights to give 
consequential relief by ordering repay- 
ment of money realiseq by the Govern- 
ment without the authority of law.” 
The learned Judge in paragraph 17 fur- 
ther observed as under :— 


“At the same time the special remedy 
provided in Art, 226 is not intended to 
supersede completely the modes of obtain- 
ing relief by an action ina civil court or 
to deny defence legitimately open in 
such actions. -The power to give relief 
under Article 29g is a discretionary 
power. This is specially true in the case 
Of power to issue writs in the nature of 
mandamus, Among the several matters 
which the High Courts rightly take into 
consideration in the exercise of that dis- 
cretion the delay made by the aggrieved 
party in seeking this specia] remedy and 
what excuse there is for it. Another is 
the nature of controversy of facts and 
law that may have to be decided as re~ 
gards the availability of consequential 
relief. Thus, where a person comes to 
the court for relief under Article 226 on 
the allegation that he has been assessed 
to tax under a void legislation and having 
paid it under a mistake is entitled to get 
it back, the court, if it finds that the as- 
sessment was void, being made under a 
void provision of law, and the payment 
was made by mistake, is still not bound 
to exercise its discretion will depend in 
each case on its own facts and circum- 
stances. It is not easy nor is it desirable 
to lay down any rule for universa] ap- 
plication. It may, however, be stated as 
a general rule that if there has been 
unreasonable delay the court ought nob 
ordinarily to lend its aid to a party by 
this extraordinary remedy of mandamus. 
Again, where even if there is no such 
delay the Government or the statutory 
authority against whom the consequen- 
tial relief is prayed for raises a prima 
facie triable issue as regards the availa- 
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bility of such relief on the merits on the 
grounds like limitation the court should 
ordinarily refuse to issue the writ of 
mandamus for such payment. In both 
these kinds of cases it will be sound use 
of discretion to leave the party to seek 
his remedy by the ordinary mode of 
action iy a civil court ‘ang to refuse to 
exercise in his favour the extraordinary 
remedy under Article 226 of the Cons- 
titution”, y 


In our view this ruling does not 
help the case of respondent-Gondal 
Municipality. On the contrary this 


would mean that as soon as Second Ap- 
peal was decided Gondal Municipality 
should have refundeq octroi amount, 
Having not refunded the octroi the pla- 
intiff had two remedies open, one he 
could have moveg the High Court under 
Art. 226 of the Constitution of India 
the other remedy was of filing a civil 
suit. First remedy was a discretionary 
remedy and if the writ petition was 
fileg it would have been decided in ac- 
cordance with law. However, the plaintiff 
had a statutory right to file a suit and 
that suit was filed within three years 
from 20-8-1968. That was the date on 
which the correct position of law became 
known to both the parties. The plain- 
tiff had a belief in 1958 that the tax was 
not legal. Therefore, he.filed the suit, 
He faileq to get decree. His belief, there- 
fore, was found to be wrong. However, 
he continued an effort and filed appeal. 
In appeal he succeeded. He must have 
thought that his belief was right, 
Gondal Municipality thought it 
otherwise, It filed Second Appeal. That 
Second Appeal was admitted by the 
High Court. The parties under the cir- 
cumstances though they may have their 
own belief must be in doubt in regar 
to the correct position of law which for 
all purposes was got settled on the day, 
on which Second Appeal was decided 
ang that date was 28-8-1968. The suit 
is filed within a period of three years 
from that date, 


9. We may also here refer to a case 
of M/s. D. Cawasji and Co. v. State of 
Mysore, reported in AIR 1975 SC 813. 
We quote three paragraphs viz, 8, 9, and 
10 from that judgment, They read as 
under :— 


“8. Therefore, where a suit will He to 
Tecover moneys paid under a mistake of 
law, a writ petition for refund of tax witha 

4, 
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in the period of limitation prescribed i. e. 
within 3 years of the knowledge of the 
mistake, would also lie. For filing a 
writ petition to recover the money paid 
under a mistake of law, this Court has 
said that the starting point of limitation 
is from the date on which the judgment 
declaring as void the particular law 
under which the tax was paid was ren- 
dered, as that would normally be the 
date on which the mistake becomes 
known to the party. If any writ petition is 
filed beyond three years after that date, 
it will almost always be proper for the 
court to consider that it is unreasonable 
to entertain that petition, though, even 
in cases where it is filed within three 
years, the court has a discretion, having 
regard to the facts and circumstances of 
each case, not to entertain the applica- 
tion.” 


“9. We are aware that the result of 
this view would be to enable a person to 
recover the amount paid as tax even 
after several years of the date of pay- 
ment, if some other party would success- 
fully challenge the validity of the law 
under which the payment was made and 
if only a suit or writ petition is filed for 
refund by the person within three years 
from the date of declaration of the in- 
validity of the law. That might both 
be inexpedient and unjust so far as the 
State is concerned.” 


“10. A tax is intended for immediate 
expenditure for the common good and 
it would be unjust to require its repay- 
ment after it has been in whole or in 
part expended, which would often be 
the case, if the suit or application could 
be brought at any time within three 
years of a court declaring the lay under 
which it was paid to be invalid, be it a 
hundred years after the date of pay- 
ment, Nor is there any provision under 
which the court could deny refund of 
tax even if the person who paid it has 
collected it from his customers and has 
no subsisting liability or intention to 
refund it to them, or, for any reason, it 
is impracticable to do so.” 

It is clear from what has been stated 
above that the parties in this matter re- 
alised the correct legal position in re- 
gard to this particular tax when this ap- 
peal was decided. Suit, therefore, is 
within time. The second contention of 
the learned advocate Shri Ajmera fails 
and the learned Civil Judge (S.D.), 
Gondal has committed an error on this 


we 
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point and, therefore, the judgment and 
order are required to be set aside. 

10. Before we conclude we only say 
that the origina] plaintiff is not entitled 
to any interest or notice charges which 
he has claimed in the suit. However, he 


would be entitled to interest from the 
date of filing of the suit. 
11, The result is that the judgment 


and order passed by the learned Civil 
Judge (S. D.) in Civil Suit No. 9 of 1971 
are hereby set aside. The appeal is 
partly allowed. There will be a decree 
in favour of the plaintiff for a sum of 
Rs. 26,251.34 with proportionate costs 
and with running interest at 6% from 
the date of filing of the suit till realisa- 
tion, 

Appeal partly allowed, 
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Bhupendra Rasiklal Kapadia, Appel- 
lant v. Jayantilal Vrajlal Shah, Respon- 
dent. 

Second Appeal No. 177 of 1976, D/- 
24-8-1982,** 

Bombay Public Trusts Act (29 of 
1950), Ss. 17, 19, 21, 22-A — Public Trust 
Property — City Survey enquiry regard- 
ing title to property — Relevant entry in 
Public register — Entry is conclusive 
unless varied under S. 22-A — It cannot 
be challenged in civil suit. (1966) 7 Guj 
LR 825, (1967) 8 Guj LR 42 held, no 
longer gond law in view of F. A. No. 222 
of 1975, D/- 10-11-1975 (Guj) (DB). 
(Civil P. C. (1908), S. 9), 

Once a finding about a particular pro- 


perty being the property of the public 
trust is reached and an entry is made 
pursuant thereto in the publie register 


maintained under S. 17 of the Act that 
entry becomes conclusive unless it is 
varied by a subsequent order under 
S. 222-A of the Act. Any point raising a 
challenge to such entry in the public 
register cannot be adjudicated upon by 
the Civil Court in a Civil Proceeding. 
Case law Discussed. (1966) 7 Gui LR 
825, (1967) 8 Gui LR 42 held no longer 
good law in view of F. A, No. 222 of 1975, 


*Only portions approved for reporting 
by High Court are reported here. 


Against decision of B. R. Acharya, 
Asstt. Judge, Bulsar at Navsari, in 
Civil Appeal No. 31 of 1974. 
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D/- 10-11-1975 (Gui) (DB). ILR (1963) 
Gui 767 and (1961) 2 Gui LR 564, Rel. on. 


(Para 12) 

Cases Referred: Chronological Paras 
(1975) F. A. No. 222 of 1975, D/- 10-11- 
1975, (Guj.) 11 
(1972) 13 Gwi LR 955 11 
(1967) 8 Gui LR 42 11 
(1966) 7 Gui LR 825 l1 
ILR (1963) Gui 767 11 
(1961) 2 Gui LR 564: (1961) 2 Gui HCR 
223 1 


N. R. Oza for S. H. Sanjanwala, for 
‘Appellant; D. D. Vyas, for Respondent. 
JUDGMENT :— 1 to 10. xxxx xX 


11. The learned Judges also held that 
the suit property, namely, S. No. 228, 
was not the property of the plaintiff's 
predecessor and, therefore, cannot be 
the property of the plaintiff also. Here 
also, the learned Judges have clearly 
gone wrong. They have relied upon two 
judgments of M. U. Shah J. One is the 
case of Bapalal Godadbhai Kothari v. 
Charity Commr., (1966) 7 Gui LR 825 
and the other is the case of Lallubhai v. 
Vrijbhushanlal, (1967) 8 Guj LR 42. These 
judgments can be said to be no good law. 
Prior to these judgments, there was 
holding the field a single Judge’s judg- 
ment, It is the case of Ishwarlal Nanalal v. 
Ghanchi Chimanlal R., ILR (1963) Guj 
767 which was delivered by late Mr. Jus- 
tice Mody. There was one earlier judg- 
ment of J. M. Shelat J. in the case of 
Kuberbhaj Shivdas v. Mahant Purshot- 
tamdas Kalyandas (1961) 2 Guj LR 
564, which held that the enquiry held by 
the Deputy or the Charity Commissioner 
under S. 19 was by no means an adminis- 
trative or an executive enquiry. This 
judgment of Justice J. M. Shelat also 
dealt with the scope of Ss. 21 and 22-A 
of the Act. The learned Judge stated in 
the course of his judgment as follows:— 

“Though retaining the final and con- 
clusive character of the findings and 
entries made under Sections 20 and 21, 
Sections 22 and 22-A make provision for 
changes to be made where such changes 
appear to be necessary either as a result 
of a change having occurred subsequent 
to the date of the entries or as a result 
of some particular having been left out 
from consideration in the previous in- 
quiry.” 

Late Justice Mody’s judgment clinched 
the question and he in unambiguous 
terms laiq down that even if the enquiry 
was held ex parte, the items mentioned 
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under S. 19 of the Act are conclusive and 
the person, who felt aggrieved thereby, 
had to take recourse to S. 22-A in order 
to ventilate his grievance. So the judg- 
ments of M, U. Shah in the above-men- 
tioned two cases cannot be sald to be 
good law. A single Judge is bound io 
follow the earlier judgment delivered by 
a single Judge. However, this particular 
aspect need not detain us any further, 
because there is the judgment of the 
Division Bench of this court in the first 
Appeal No. 222 of 1975 decided on 10-11- 
75. While upholding the view of Rane J. 
in the case of Bhatt Chimanlal Ratanji 
v. Patel Nanu Ladhu, 13 Guj LR 
95 (1972-13 Gui LR 955?), the Division 
Bench approved the reasoning of 
Rane J., who was a party to the Divi- 
sion Bench, and held that they were, 
therefore, of the opinion that “ig the 
plaintiff is assumed for the sake of argu- 
ment to fall in the category of a third 
party and it is such a third party who 
has come to the ordinary civil court for 
a declaration about the title to the im- 
movable property, which was held to be 
a property of the public trust in an in- 
quiry held under S, 19 of the Act, the 
cvil court’s jurisdiction is ousted in view 
of the provisions of the Act to decide 
that question”. They further held that 
“the remedy to challenge the decision of 
the officer oy the authority umder the Act 
was as contemplated, in our opinion, by 
S. 22-A of the Act...... ” Finally the 
Division Bench confirmed that the learn- 
ed trial Judge had rightly reached the 
conclusion that the suit was barred by 
the provisions of the Act and such a suit 
was not maintainable, 


12. The sum and substance of what 
has been stated above is this that it is 
the settled view of the Division Bench 
of this court that once a finding about 
a particular property being the property 
of the public trust is reacheq and an 
entry is made pursuant thereto in the 
register kept under S. 19 (177) of the Act, 
the said entry becomes conclusive, un- 
less it is varied by the subsequent order 
under S. 22-A of the Act, The present 
defendant challenged the inclusion of 
this property S. No. 228 as the property 
belonging to the plaintiff’s predecessors- 
Sajana trust. He wanted to get that point 
adjudicated upon in this suit, which it 
was not open to the civi] court to do. 
Then the defendant in the course of the 
protracted hearing of this suit before the 
learned trial Judge had given an applica- 
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tion Ex. 11 to the learned Judge with a 
request to stay the suit so that he may 
Make an application to the competent 
authority under the Bombay Public 
Trusts Act, in order to get the property 
registered in the name of his trust. Noth- 
ing of the sort was done by him there- 
\after and he went to the trial, So the 
‘finding stands that the property was the 
|property of the trustees of the Sajana 
‘trust, the predecessor-in-title of the 
{Plain tiff, and that those trustees had 
‘validly sold that property to the plaintiff 
‘as per the sale deed Ex. 67 dated 12-12- 
,67 anq as the said sale deed had been 
‘effected by the trustees after seeking the 
| Charity Commissioner’s permission, 
‘Ex. 94, under S. 36 of the Act, the said 
[sale deed was absolutely valid and it is 
inot open to the defendant to challenge 
\that entry existing in the public register 
lat the relevant time. 

13-14, xx XX XX XX XX 

i Appeal allowed, 
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Zandala Seva Sahakari Mandali Ltd. 
and others, Petitioners v. B. Narsinha- 
man and others, Respondents, 

Specia] Civil Applu. No, 543 of 1981, 
D/- 21-6-1982. 


(A) Gujarat Agricultural Produce 
Markets Rules (1965), Rr. 7, 4, 8, 
11 and 28 (1) — Preparation of voters’ list 
under Rule 7 (2) — No duty is cast on 
Authorised Officer to invite co-operative 
societies to communicate names of their 
managing committee members for inclu- 
sion in voters’ list — Held, even assum- 
ing otherwise voters’ list and elections 
were not invalidated, as said societies 
could have got names included in voters’ 
list under Rule 8 (1) or their candidates 
could have contested elections as agri- 
culturists under Section 11 (1) of Act 
without being voters, (Gujarat Agricul- 
tural Produce Markets Act (20 of 1964), 
S. 11 (1) (i) r/w. S. 2 (ii) and S. 14). 

In the settings of Rules 4 and 7, no 
statutory duty is cast on the authorised 
officer by rules themselves to invite the 
concerned societies dispensing agricul- 
tural credit in the market area to com- 
municate to him the full names of the 


*Only portions approved for reporting 
by High Court are reported here, 
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members of their managing committees 
so that he can prepare the list of voters 
wherein he can include their names, 
Moment the concerned societies come to 
know about the date of general election 
as fixed by Rule 4 and moment they 
come to know the date fixed by the Dire- 
ctor as per Rule 7, for communication 
of the names of their managing commit- 
tee members for inclusion in the voters’ 
list to be prepareg by the authorised 
officer, it is for the concerned societies to 
move in the matter. They are not ex- 
pected to wait for an invitation from the 
authorised officer to despatch such names, 
This type of a statutory obligation on 
the part of the authorised officer cannot 
be culled out from the express language 
of R. 7. 


Held, even assuming that the Autho- 
rised Officer ought to have seen that the 
circular issued by him dig reach the 
petitioners, it would not advance the 
case of the petitioners. The only effect of 
the non-receipt of the circular was that 
the petitioners-societies did not know 
the last date by which they had to com- 
municate the names of their managing 
committee members to the authorised 
officer for being included in the list of 
voters. But they had still locus poeni- 
tenliae under Rule 8 The petitioners 
had ample opportunity under R. 8 to 
apply to the authorised officer to get the 
names of their managing committee mem- 
bers included in the provisional voters’ 
list on the ground that these names were 
wrongly left out while preparing the 
provisional voters’ list. The names of 
the managing committee members of the 
petitioner-societies diq not find place in 
the fina] list prepared by the authorised 
officer only because the petitioner socie- 
ties were negligent in the matter and 
did not comply with the requirements 
of Rules 8 (1) and 8 (2) and lost the op- 
portunity granted to them by these pro- 
visions. Even on that ground, the peti- 
tioners could not be permitted to chal- 
lenge the result of the election on the 
allegation that there was any technical 
flaw or procedural error at the end of 
the authorised officer in complying with 
R. 7 of the Rules. (Para 13) 


Further, so far as candidates from the 
agriculturists’ constituency were con- 
cerned, any agriculturist could have puf 
forward his claim to be elected from 
that constituency. Merely because his 
name was not includeg in the voters’ 
list, he could not have been prevented 
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from offering his candidature from the 
agriculturists’ constituency having re- 
gard to the provisions of Section 11 (1) 
G) r/w. Section 2 (ii), Section 14 and 
Rr. 11 and 28. Therefore, taking the 
grievance of the petitioners at the high- 
est, members of their managing commit- 
tee could not get their names included 
in the voters’ list and lost their right of 
franchise. But nobody prevented them 
from offering contest as candidates from 


the agriculturists’ constituency even 
though they were not shown to be 
voters. Thus, even if the petitioners 


contention was accepted and it was held 
that their managing committee members 
were wrongly excluded from the voters’ 
list, the result of election from the agri- 
culturists’ constituency would not be 
affected at all as the aforesaid flaw or 
error in preparation of the voters’ list 
would have no effect whatsoever on the 
uncontested election of 8 agriculturists 
from the agriculturists’ constituency. As 
there were 8 seats and g candidates and 
as no other candidate came forward to 
contest, there was no question of holding 
any election. Consequently, there arose 
no occasion for any voter to exercise his 
franchise. In the peculiar facts of the 
case, therefore, the alleged technical flaw 
in the preparation of the final voters’ 
list for agriculturists’ constituency had 
no effect whatsoever much less any 
material effect on the result of the elec- 
tion from the agriculturists’ constituency, 
which results were sought to be chal- 
Jenged on the. alleged technical flaw. 
, (Parg 14) 
(B) Gujarat Agricultural Produce 
Markets Rules (1965), R. 7 (1), Proviso 
— Compliance — Date of elections fixed 


on 15-2-81 and 25-11-80 fixed for com- 
munication of names of members of 
managing committees of concerned 


societies — Held, as more than 60 days 
were available between the 2 dates, pro- 
viso, which prescribed minimum 60 days, 
was complied with — Proviso did not 
prescribe that date of communication of 
names should fall within 60 days of date 
of elections. (Para 15) 

Miss K. M. Shah, for Petitioners; V. H. 
Bharaviya for M/s. Bhaishanker Kanga 


and Girdharlal, (for Nos, 1 to 3), for 
Respondents. 
ORDER :— In this petition, two co- 


operative societies through their respec- 
tive Chairman have challenged the gen- 
eral elections to agricultural produce 
market committee, Varahi, dist. B’kantha 
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from agriculturists’ constituency as con- 
templated by Section 11 (1) (i) of the 
Gujarat Agricultural Produce Markets 
Act, 1963, (hereinafter referred to as ‘the 
Act’). The present petition is filed under 
Article 226 of the Constitution of India, 


2. In order to appreciate the griev- 
ance of the petitioners, it is necessary to 
note a few relevant facts leading to the 
present petition. The petitioners claim 
to be Seva Sahkari Mandalis falling 
under the category of co-operative socie- 
ties dispensing agricultural credit in the 
Varahi market area in Santalpur taluka 
of Banaskantha district. The petitioners 
are duly registered under the provisions 
of the Co-operative Societies Act, 1961. 
Respondent No. 4 herein is agricultural 
produce market committee duly register- 
ed under the said Act. It is also required 
to function as per the statutory provi- 
sions of the Act and the rules framed 
thereunder which are named and styled 
as the Gujarat Agricultural Produce 
Markets Rules, 1965 (hereinafter referred 
to as ‘the Rules’), The term of the 4th 
respondent was to expire in 1980. As per 
Section 10 (1) of the Act, every market 
committee shall be a body corporate by 
such name as the Directoy may specify 
by a notification in the official gazette. 
As the term of the 4th respondent was 
coming to a close, general elections were 
required to be held as provided by Sec- 
tion 15 of the Act, The petitioners-socie- 
_ties claim to be entitled to vote at the 
said general elections to 4th respondent 
from the agriculturists’ constituency as 
provided by Section 11 (1) (i) of the Act 
which lays down that “Every market 
committee shal] consist of the following 
members, namely (i) 8 agriculturists 
who shall be elected by members oj 
managing committees of co-operative 
societies (other than co-operative market- 
ing societies) dispensing agricultural 
credit in the market area.” According tc 
the petitioners, as they were co-operative 
societies dispensing agricultural credit ir 
the market area of the 4th respondent 
they were entitled to vote at the ensuing 
general elections for electing 8 agricul- 
turists from that constituency to be 
members of the proposed newly consti- 
tuted market committee. According tc 
the petitioners, formerly general elec- 
tions of 4th respondent were to be hele 
somewhere in beginning months of 1980 
but thereafter the said elections were 
postponed. The Director of Agriculture 
Marketing and Rural Finance, Gujarat 
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State, respondent No. 4 herein subse- 
quently fixed fresh date of generaj elec- 
tions to respondent No. 4 committee and 
the said date was fixed as on 15-2-1981 
and for that purpose, time table laying 
down the various stages leading to the 
general elections was duly published by 
the first respondent. The contention of 
the petitioners is that as per the provi- 
sions of the relevant election rules, the 
authorised officer had to inform the con- 
cerned voters like the petitioners to com- 
municate full names of the members of 
their managing committee, with the 
place of residence of each member to the 
authorised officer so that he can prepare 
provisional voters’ list, According to the 
petitioners, the authorised officer who 1s 
present respondent No. 3 did not inform 
the petitioners about the last date by 
which they were to send details of names 
of their managing committee members 
as required by Rule 7 (1) of the rules, 
with the result that the petitioners were 
deprived of the opportunity to send this 
information to the authorised officer and 


as a corollary thereof, names of the 
managing committee members of the 
petitioner-societies did not get included 


in the provisional voters’ list or for that 
matter in final voters’ list as prepared by 
the authorised officer under the provi- 
siong of the relevant rules. Consequently, 
the members of the managing commit- 
tees of the petitioner-societles were de- 
prived of their right of franchise which 
otherwise they would have exercised as 
voters for electing 8 agriculturists from 
the agriculturists’ constituency as laid 
down by Section 11 (1) (i) of the Act. 
The petitioners further state that the 
date for filing up nomination forms was 
fixed by the Director as 1-2-1981 while 
the date of scrutiny of the forms was 
fixed on 3-2-1981. The last date for with- 
drawal of nomination forms was fixed as 
6-2-1981. That by that time, various agri- 
culturists in the taluka who could have 
contested could not fill up their nomina- 
tion forms as per the aforesaid time sche- 
dule as on the date fixed for filling up 
the nomination forms that is on 1-2-1981, 
elections were held in Santalpur taluka 
for electing members to the Taluka 
Panchayat and District Panchayat. The 
result was that for 8 seats of agricul- 
turists, only 8 candidates effectively 
offered their nomination forms and in 


any case on 6-2-1981, which was the last- 


date for withdrawl of nomination forms, 
only 8 agriculturists remained in the 
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field contesting for 8 seats, Therefore, 
there was no contest and all these 8 can- 
didates who are present respondents 
Nos. 5 to 12 were declared elected un- 
contested as per the provisions of Rule 
18 (2) of the rules from the agriculturists’ 
constituency. 

3 to 5. xx xx XX XX 

6. Miss K. M. Shah, learned Advocate 
for the petitioners raised the following 
contentions in support of the petition, 
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(1) As per Rule 7 (1) (i) of the rules, 
the authorised officer was duty bound 
to inform the petitioner-societies to com- 
municate to him the full names of the 
members of the managing committees 
of the petitioner-societies so that the 
petitioner-societies could send those 
names to be included in the provisional 
voters’ list to be prepared under Rule 5 
of the rules. She submitted that in the 
present case, even though the authorised 
officer issued a circular dated 14-11-1980 
a copy of which is annexed as An- 
nexure ‘A’ to the petition which purports 
to have been addressed to all agricul- 
tural credit societies working in Santal- 
pur taluka, so far as the petitioner-socie- 
ties, and also five other societies whose 
names are mentioned in para 6 of the 
petition, are concerned, they were never 
informed of or served with such circular. 
Consequenly, they never knew that they 
had to send names of the members of 
their managing committees by a parti- 
cular time to get their names included 
in the voters’ list for being voters at the 
agriculturists’ constituency as required 
by Section 11 (1) (i) of the Act. Conse- 
quently, the provisional voters’ list as 
prepared by the authorised officer suffers 
from a patent error of law. Final voters’ 
list equally suffers from the same in- 
firmity, and hence, the alleged uncon- 
testeq elections of respondent Nos. 5 to 
12 from the agriculturists’ constituency 
was liable to be quashed and set aside as 
null and void on account of these vital 
technical flaws on the part of the auth- 
orised officer, 


(2) As a result of the aforesaid infirm- 
ity in following the mandatory proce- 
dure of Rule 7, al] the subsequent stages 
of election got vitiated and hence, the 
result of the election has been materially 


affected, with the consequence that the 
election has been rendered a nullity. 
(3) It was further contended by Miss 


Shah that as per proviso to Rule 7 (D fi) 
of the rules, the date to be fixed for in~ 
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viting the concerned co-operative socie- 
ties dispensing agricultura] credit in the 
market area to communicate full names 
of the managing committee members was 
required to be so fixed as not to be later 
than 60 days from the date of the general 
elections to the 4th respondent commit- 
tee ang in the present case, this statutory 
provision of the proviso had been violat- 
ed by the first respondent as well as by 
the third respondent and hence the elec- 
tion to the 4th respondent committee 
from agriculturists’ constituency was 
null and void on this additional ground. 
7 to 11. xxxx 


12. So far as the first contention rais- 
ed by Miss Shah is concerned, it centres 
round the correct interpretation of the 
relevant rules. Rule 4 of the rules pro- 
vides for fixation of date of election and 
states that wherever a general election 
to a market committee or a by-election 
under Section 15 is to be held, the Direc- 
tor shall, by an order in writing, fix a 
date of such election and publish such 
order by affixing a copy thereof in the 
office of the market committee and at a 
conspicuous place in the principal 
market yard in the market area. It is, 
therefore, obvious that a statutory duty 
is enjoineq upon the Directoy to pass an 
order in writing fixing the date of gene- 
ral election or bye-election as the case 
may be and the said order is to be pub- 
lished in manner prescribed by Rule 4. 
Moment this is done, Rule 7 springs into 
action. It states — 

“(1) Whenever general election to a 
market committee is to be held — 

(i) every co-operative society dispens~ 
ing agricultural credit in the market 
area shal] communicate the full names 
of the members of its managing commit- 
tee together with the place of residence 
of each member; 

(ii) The market committee shal} com- 
mumicate the full names of the traders 
holding general licences in the market 
area together with the place of rési- 
dence of each such trader; and 

(iii) every co-operative marketing 
society shall communicate the full names 
of the members of its managing commit- 
tee together with the place of residence 
of each such member, 

To the authorised officer before such 
date as the Director may by order fix in 
that behalf”. 

_U is, therefore, obvious that once the 
date of genera] election to the market 
committee is duly published under 
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Rule 4, the concerned co-operative 
society dispensing agricultural credit in 
the market area has to supply requisite 
information te the authorised officer and 
that has to be done before the specified 
date for the purpose as may be fixed by 
the Director by his order, It is true that 
so far aS such order to be passed by the 
Director ig concerned, no provision for 
its publication has been laid down in 
Rule 4, as Rule 4 merely deals with pub- 
lication of the order passed by the Direc- 
tor in writing fixing date of election. 
The said rule is silent about the publica- 
tion of order of the Director fixing the 
date by which the concerned society dis- 
pensing agricultural credit in the market 
area has to supply the requisite data to 
the authorised officer. But it is obvious 
that no order passed by the officer and 
which requires compliance by the con- 
cerned party can be permitted to remain 
in secret confines of the files of such 
officer. In order that such requisition by 
the Director is properly complieq with 
by the parties for whom it is meant, 
such order has got to be conveyed to 
them. It is, therefore, obvious that while 
fixing the date of genera] election or 
even subsequently, the Director exercis- 
ing his power under Rule 7 has to pass 
an order fixing the date by which the 
concerned co-operative societies dispens- 
ing agricultural credit in the market 
area have to supply requisite informa- 
tion as required by Rule 7 (1) (i) to the 
authorised officer. Such an order has got 
to be communicated to the concerned 
societies by any wel] recognised permis- 
sible mode. In the present case, it is Miss 
Shah’s contention that the said date as 
fixed under Rule 7 by the Director was 
tried to be communicated to the con- 
cerned societies by the authorised officer, 
respondent No. 2 herein by issuing a cir- 
cular dated 14-11-1980 4 specimen 
whereof is annexed at Annexure ‘A’ to 
the petition. A mere look at the said 
circular shows that copies of the said 
circular were sent to all the co-operative 
societies dispensing. agricultura} credit 
in the market area in Santalpur taluka 
as the very first endorsement below the 
caption “copies sent with compliments’ 
at Annexure ‘A’ shows. But Miss Shah’s 
contention is that even though this cir- 
cular was meant to be sent to all the co- 
operative societies dispensing agricul- 
tural credit in the market area in Santal- 
pur taluka, so far as the petitioner- 
Societies are concerned, they were not 
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called upon by the 2nd respondent to 
supply details. In short, her contention 
is that even though efforts were made 
by respondent No. 2 to serve the circular 
at Annexure ‘A’ to the concerneq socie- 
ties, so far as the petitioner-societies 
were concerned, they were not served 
the aforesaid circular, meaning thereby 
that the circular did not reach the peti- 
tioners’ end. The aforesaid averments 
made in para 6 of the petition have stood 
uncontroverted on the record of this 
case, as the respondent, have not filed 
any affidavit in reply. It must, therefore, 
be taken as an undisputeg fact on the re- 
cord of this case that so far as the peti- 
tionerg are concerned, they were not 
served with copies of the circular at An- 
nexure ‘A’, Even the letter written by 
one of the petitioner-societies on 
3-1-1981 addressed to the District Regis- 
trar of co-operative societies, Banas- 
kantha, Annexure ‘B’ shows that a griev- 
ance was made to the aforesaid effect by 
the concerned societies, But even taking 
this fact as well established fact, the 
question remains whether it has any 
nullifying consequence on the result of 
the election, The only challenge on this 
score in the petition proceeds on the 
basis that as per Rule 7 a mandatory 
duty is cast on the authorised officer to 
invite the concerned co-operative socie- 
ties to commumicate full names of the 
members of their managing committees 
so that these names can be included in 
the voters’ list which the authorised offi- 
cer has to prepare as per Rule 7 (2) read 
with Rule 5 of the rules. Be it noteg that 
it is not the contention of the pelitioner 
societies that the date fixed by the Direc- 
tor for requiring the concerned societies 
dispensing agricultural credit in the 
market area to communicate the data as 
for Rule 7 (1) (i) was not conveyed to the 
concerned societies or was otherwise not 
known to them. The case of the petition- 
ers is that there was a mandatory duty 
on the part of the authorised officer to 


inform the concerned co-operative socie- 


ties to send the data as required wnder 
Rule 7 (1) (i) by the time fixed by the 
Director. In the settings of Rule 7 (1), 
the said contention appears to, be mis- 
placed. Rule 7 (1) nowhere enjoins upon 
the authorised officer to call pon the 
co-operative societies dispensing agricul- 
tural credit in the market area to com- 
municate to him full names of the mem- 
bers of the managing committee as re- 
quired by Rule 7 (1) (i). On the contrary, 
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reading Rule 4 in juxtaposition with 
Rule 7 (1), it appears clear that the 
moment date of general election is pub- 
lished as per Rule 4, the concerned co- 
Operative societies which are expected 
to get knowledge of the date of general 
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election as per „the publication 
made under Rule 4, have to 
communicate full names of their 


members as laid down by Rule 7 (1) (i). 
It is not for the authorised officer to call 
upon them to furnish such names by a 
particular time. It is, however, to be 
noted that so far as the date before 
which the said communication is to be 
made to the authoriseq officer by the 
concerned societies as per Rule 7 (1) (i) 
is concerned, it has got to be fixed by the 
Director and the said date must be 
brought to the knowledge of the concern- 
ed societies, If is not possible to agree 
with the submission of Mr. Zaveri for 
respondent No. ] that it would be due 
compliance with Rule 7 (1) by the Direc- 
tor if he fixes the last date before which 
the concerned societies have to 


commu- 
nicate full names of their managing 
committee members to the authorised 


officer and that such order need not be 
brought to the notice of the societies by 
the Director. As already observed by me 
earlier, the said order is required to be 
complied with by third parties and be- 
fore they can be calleq upon to comply 
with the said order, they must know the 
last date fixed by the Director for the 
purpose. Thus, it would be for the Direc- 
tor to fix such date by an order as re- 
quired by Section 7 (1) of the rules and 
it would be for him to devise proper 
machinery by which the said order is 
communicated to the concerned societies. 
But so far as the authorised officer is 
concerned, there does not appear to be 
any statutory obligation on his part in- 


dependently of the directions of the 
Director to invite the concerned co- 
operative societies dispensing agri- 


cultural credit to send to him the names 
of their managing committee members, 
To recapitulate, it is not the contention 
of the petitioner-societies that the Direc- 
tor failed to discharge his statutory ob- 
ligation of bringing his order fixing the 
date for communication of the names of 
the managing committee members of the 
co-operative societies to the knowledge 
of the petitioner societies, instead, their 
contention is that the authorised officer 
was duty bound to do so and as he failed 
to do so, the result of the election is 
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materially affected, Even leaving aside 
the question whether the result of the 
election is materially affected or not, 
which will be examined a little later by 
me, so far as the first contention of Miss 
Shah is concerned, it must be rejected 
only on the limited ground that in the 
settings of Rules 4 and 7, no statutory 
duty is cast on the authorised officer by 
rules themselves to invite the concerned 
societies dispensing agricultural credit 
in the market area to communicate to 
him the full names of the members of 
their managing committees so that he 
can prepare the list of voters wherein 
he can include theìr names. Moment the 
concerned societies come to know about 
the date of general election as fixed by 
Rule 4 and moment they come to know 
the date fixed by the Director as per 
Rule 7, for communication of the names 
of their managing committee members 
for inclusion in the voters’ list to be pre- 
pared by the authorised officer, it is for 
the concerned societies to move in the 
matter. They are not expected to wait 
for an invitation from the authorised 
officer to despatch such names. This type 
of a statutory obligation on the part of 
the authorised officer cannot be culled out 
from the express language of Rule 7. 
The only obligation which has been cast 
on the authorised officer under Rule 7 (2) 
is to the effect that within 7 days from 
the date fixed under the saiq Rule 7 by 
the Director for the purpose of commu- 
nication of the name of the managing 
committee members by the concerned 
societies, the authorised officer has to 
cause to be prepared the list of voters as 
required by Rule 5 on the basis of the 
information supplied to him by such 
Societies and if necessary, he can make 
such inquiry as he may think fit. Thus, 
the authorised officer’s role comes into 
action after he is supplieq all the neces- 
sary data by the concerned societies and 
within 7 days of the date fixed for re- 
ceipt of such data, he has to start pre- 
paration of provisional voters’ list. In 
view of the aforesaid clear provisions of 
Rule 7, it is not possible to agree with 
Miss Shah that Rule 7 casts an obliga- 
tion on the authorised officer to invite 
the concerned societies to senq names of 
the members of their managing commit- 
tees to be included in the provisional list 
of voters. As already seen earlier, the 
obligation of the Diretor to fix a date 
for calling upon the concerned societies 
to send the aforesaid data to the auth- 
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orised officer concerned and to communi- 
cate such date to the concerned societies 
can easily be culled out from the settings 
of Rule 7, When the petitioner-societies 
have not contended that the Director has 
failed to discharge his statutory obligation 
under Rule 7, I need not dilate on th’s 
aspect any further. However the frst 
contention of Miss Shah seeking to cast 
a statutory obligation on the authorised 
officer to inform the concerned societies 
and to invite them to send the names of 
their managing committee members has 
got to be repelled on the express langu- 
age of Rule 7, 


13. But even otherwise, it appears 
clear that the petitioners cannot ad- 
vance their case an inch further even on 
the assumption that the authorised offi- 
cer ought to have seen that the circular 
issued by him did reach the petitioners’ 
end. In the background of the pleadings 
between the parties, it may be taken for 
granted for the purpose of this petition 
that the circular at Annexure ‘A’ in fact 
did not reach the petitioners. But that 
by itself is neither here nop there, The 
only effect of the aforesaid fact is that 
the petitioners-societies diq not know the 
last date by which they had to communi- 
cate the names of their managing com- 
mittee members to the authorised officer 
for being included in the list of voters. 
But they had still locus poenitentiae 
under R, 8. It provides — 


“(1) As soon as a list of voters ig pre- 
pared under Rule 5, it shall be published 
by the authorised officer by affixing a 


-copy thereof at the office of the market 


committee and at some conspicuous place 
in the principal market yard in the 
market area along with a notice stating 
that any person whose name is not enter- 
ed in the list of voters and who claims 
that his name should be entered therein 
Or ahy person who thinks that his name 
or the name of some other person has 
been wrongly entered therein or has not 
been correctly entered, may within four- 
teen days from the date of the publica- 
tion of the notice, apply to the authoris- 
ed officer for an amendment of the list of 
voters”. i 


Sub-rule (2) of Rule 8 provides — 


“If any application is received under 
sub-rule (1), the authorised officer shall 
decide the same and shall cause to be 
prepared and publisheg the final list of 
voters after making such amendments 
therein as may be necessary in pursu- 


60 Guj. Z. S. S, Mandali Ltd. 


ance of the decision given by him on the 
application. The final list shall be pre- 
pared at least thirty days before the date 
fixed for the nomination of candidates 
for the election.” 


The aforesaiq Rule 8 makes it clear that 
moment the authorised officer prepares 
provisional list of voters, he has to pub- 
lish it in the manner provided by Rule 8. 
That publication would be the necessary 
notice to the concerned parties who have 
anything to say about the legality of the 
sa'd list. If the petitioners’ contention is 
that they could not send the names of 
their managing committee members to 
the authorised officers because circular 
at Annexure ‘A’ dig not reach them and 
even accepting their contention to be 
true in the background of the pleadings 
between the parties, the petitioners had 
ample opportunity under R. 8 to apply 
to the authorised officer to get the names 
of their managing committee members 
included in the provisional voters’ list 
on the ground that these names were 
wrongly left out while preparing the 
provisional voters’ list, It is not the case 
of the petitioners that the authorised 
officer haq not followeg the legal re- 
quirements of Rule 8 and had not pub- 
lished the provisional voters’ list in the 
manner required by Rule 8. Even other- 
wise, the presumption under Sec. 114 of 
the Evidence Act can arise in such a case, 
therefore, it is obvious that the petition- 
ers were negligent. They never cared to 
get inspected the provisiona] voters’ list 
prepared by the authorised officer. Other- 
wise, they would have immediately de- 
tected the flaw in the provisional voters’ 
list which according to them did not 
include the names of their managing 
committee members and they could have 
promptly applied within 14 days for cor- 
rection of the voters’ list as per Rule 8 (1), 
and if they had done so, the - authorised 
officer was duty bound under Rule 8 (2), to 
get provisional voters’ list duly corrected. 
This locus poenitentiae available to the 
petitioners was lost by them due to their 
awn negligence, Thereafter, they cannot 
now turn round and make a grievance to 
the effect that because of non-communi- 
cation of the date fixed for forwarding 
names of the managing committee mem- 
hers to the authorised officer under Rule 
7 (1), they could not get these names in- 
cluded in the voters’ list prepared at the 
end of the authorised officer. if at all. 
any one is to be blamed for this predica- 
ment, the petitioners themselves are to 
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be blamed, For their negligence, they 
cannot hold others responsible and can- 
not urge on that ground that the result 
of the election should be set aside. The 
names of the managing committee mem- 
bers of the petitioner-societies did not 
find place in the final list prepared by 
the authoriseg officer only because the 
petitioner-societies were negligent in the 
matter and did not comply with the re- 
quirements of Rules g (1) and 8 (2) and 
lost the opportunity granted to them by 
these provisions. Even on that ground, 
the petitioners cannot be permitted to 
challenge the result of the election on 
the allegation that there was any techni- 
cal law or procedural error at the end 
of the authorised officer in complying 
with R. 7 of the rules. 


14. That takes me to the considera- 
tion of the second contention raised by 
Miss Shah for the petitioners. She sub- 
mitted that if her first contention is ac- 
cepted, and if it is held that the auth- 
orised officer haq committed breach of 
the mandatory duties cast upon him by 
Rule 7 and as a result, the petitioners 


were deprived of their opportunity to 
get the names of the managing corn- 
mittee members includeg in the final 


voters’ list, it must be held as a logical 
corollary that these voters lost an op- 
portunitv to exercise their franchise 
in the election and consequently, the re~ 
sult of the election is materially affect- 
ed. As submitted by Miss Shah, in all 
67 such voters who were managing com- 
mittee members of 7 agricultural credit 
co-operative societies in Santalpur taluka 
did not know about the issuance of the 
circular at annexure ‘A’ and could not 
communicate the names of their manag- 
ing committee members to the authoris- 
ed officer for getting them included in 
the voter’s list. This contention of Miss 
Shah assumes that there was any pro- 
cedura] error or technica] flaw at the 
eng of the authorised officer in preparing 
the voters’ list. JI have already shown 
above while discussing point No. 1 that 
in fact, there was no such technical error 
or flaw on the part of the authorised 
officer in preparing the final voters’ list 
and the error if any, in preparation of 
the final voters’ list squarely rests at 
the doors of the petitioner-societies, 
Hence, strictly speaking, consideration 
of the second contention does not arise 
for decision. But even assuming that it 
arises and even accepting for the sake 
of argument that there was any proce- 
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dural flaw on the part of the authorised 
officer in preparing the final voters’ list 
as a result of which the managing com- 
mittee members of the petitioners socie- 
ties lost their right of franchise, it is 
still to be seen whether the result of 
the election from the agriculturists’ con- 
stituency is in any way thereby materi- 
ally affected. It is obvious that if the 
result is not materially affected, it can- 
not be set aside merely on the ground 
of such alleged technical flaw in the pre- 
paration of the voters’ list. Under sec- 
tion 11 of the Act, constitution of mar- 
ket committee has been provided for. 
Sub-section (1) of Section 11 provides:— 


“(1) Every market committee shall 
consist of the following members, 
namely :— 


(i) eight agriculturists who shall be 
elected by members of managing com- 
mittees of co-operative societies (other 
than co-operative marketing societies) 
dispensing agricultural credit in the 
market area”, 


We are not concerned with other consti- 
tuencies, So far as agricultural consti- 
tuency is concerned, 8  agriculturists 
can get elected to the market committee, 
from the said constituency and for that, 


electoral college consists of representa- 
tives of marketing committees of co- 
Operative societies dispensing agricul- 


tural credit in the market area and 
which are other than marketing socie- 
ties. The petitioners claim to be such 
co-operative societies dispensing agricul- 
tural credit in the market area and con- 
tend that the members of their manag- 
ing committees could have legitimately 
been included in the electoral college of 
voters who could have voted for candi- 
dates contesting for the seats of 8 mem- 
bers and could have exercised their fran- 
chise for electing them to the market 
committee. Sub-section (ii) of Sec 2 
defines ‘agriculturist’? to mean “a person 
who ordinarily by himself or who by 
his tenants or hired labour or otherwise 
is engaged in the production or growth 
of agricultural produce, but does not 
include a trader or broker in agricul- 
tural produce although such a trader or 
broker may also be engaged in the pro- 
duction or growth of agricultural pro- 
duce”, Reading Section 11 (1) (i) with 
Section 2 (ii), it is obvious that any ag- 
riculturist who answers the require- 
ments of Section 2 (ii) can contest for 
one of the 8 seats of agriculturists from 
the agriculturists’ constituency and for 
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getting elected therefrom to the market 
committee. It is not necessary for such 
an agriculturist to be a member of the 
managing committee of the concerned 
co-operative society. Even though he is 
not such a member and even though he 
is not a voter included in the electoral 
college envisageq by Section 11 (1) (i), 
if he is an agriculturist, he can contest 
the election from that constituency, only 
requirement to be a candidate from this 
constituency ig that he should be an 
agriculturist as required by S. 2 (ii). As 
per Section 3, when a question arises 
whether or not any person is an agricul- 
turist for the purposes of the Act, the 
Director shall decide the matter, subject 


to an appeal to the State Government 
under Section 3 (2). The aforesaid 
statutory provisions, therefore, show 


that for being elected as a member to 
the market committee from the agricul- 
turists’ constituency, the concerned can- 
didate need not himself be a voter for 
the said constituency and all that is re- 
quired of him is to show that he is 
an agriculturist so as to get qualified to 
be a candidate from the  agriculturists’ 
constituency. Section 14 of the Act also 
points out-in the same direction. The 
said section concerns with disabilities 
from continuing members, Sub-sec. (1) 
thereof provides:— 


“An elected or nominated member shall 
cease to hold office as such member if.— 


(i) he ceases to be a member of the 
electorate by which he was elected; or 


(li) he being a member of the class 
specified in clause (i) of sub-section (1) 
of Section 11 is granted a general licence 
under this Act; or 


(iii) he being a member nominated by 
a local authority, ceased to be a coun- 
cillor, or as the case may be, a member 
of ‘local authority, or is granted a gene- 
ral licence under this Act’. 
The aforesaid provisions of Section 14 
indicate that if a member has been ele- 
cted from the agriculturists’ constituency 
contemplated by Section 11: (1) (i), he 
will cease to hold his office as a member 
if he is granted a genera] licence under 
the Act as laid-down by Section 14 (1) 
(ii). It is not required of him to cease 
to be a member of the electorate by 
which he is elected to incur such dis- 
ability. Section 14 (1) (i) on the other 
hang contemplates those members who 
are voters in the electorate from which 
they are elected. They obviously refer 
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to the constituencies contemplated by 
Section 11 (1) (ii) and (iii) which provides 
for four members to be elected in the 
prescribed manner from amongst them- 
selves by the traders holding general 
licences and two representatives of the 
co-operative marketing societies situat- 
ed in the market area anq holding gene- 
ral licences, to be elected from amongst 
the members (other than nominal, as- 
sociate or sympathiser members) of such 
societies by the members of the manag- 
ing committees of such societies. It is, 
therefore, obvious that in order to con- 
test from the traders’ constituency, as 
laid down by Section 11 (1) (ii) or from 
the constituency of co-operative market- 
ing societies, ag laid down by S. 11 (1) 
(iii), the concerned candidate has to be a 
voter in the said constituency. But so 
far as the agriculturists’ constituency is 
concerned, it stands on its own and in 
order to be a candidate in such a 
constituency, al] that is required of him 
is to answer the test of an agriculturists 
as laiq down by section 2 (ii) of the Act 
read with Section 11 (1) (i), and that 
is why, while laying down disabilities 
from continuing as qa member of the 
marketing committee, the legislature in 
Section 14 has maintained a clear distinc- 
tion between the members electeq from 
agriculturists’ constituency on one hand 
and members elected from other consti- 
tuencles as provided by Sections 11 (1) 
(ii) and 11 (1) (iii) on the other. The 
aforesaid statutory provisions leave no 
room for doubt that so far as agricul- 
turists are concerned, they can stand at 
the election for being members of the 
market committee from the agriculturists’ 
constituency without themselves being 
voters from the saiq constituency. 
The same legislative intention is further 
highlighted by the relevant rules. Rule 
11 (1) may be noted in this connection, 
Rule 11 (1) states :— i 


“Each candidate for election shall, on 
the date fixed under clause (b) of sub- 
rule (2) of Rule 10 deliver to the elec- 
tion officer a nomination paper in form 
T’. 

Sub-rułe (2) of rule 11 states:— 

“Every nomination paper shal} be 
signed as proposer by a person qualified 
to vote at the election ang the candidate 
shall sign a declaration on it expressing 
his willingness to stand for election.” 
Sub-rule (2) clearly distinguishes be- 
tween a candidate and a proposer. A pro- 
poser is required to be a voter at the 
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election; while a candidate may not be a 
voter at the election. As seen above, the 
legislature itself has contemplated that 
out of three constituencies from which 
members can be elected to a market 
committee, for one constituency of agri- 
culturists members, the candidate con- 
cerned may not be a voter at the said 
constituency and still, if he is an agri- 
culturist, he can contest elections from 
the said constituency. Form No. 1 which 
prescribes the form of the nomination 
paper also clearly indicates that so far 
as proposer is concerned, his number in 
the voters’ list is to be mentioned in the 
nomination paper as per clause 9, But 
so far as a candidate is concerned, there 
is no such requirement of mentioning his 
name in the voters’ list for the obvious 
reason that form No. 1 is a general form 
which can be availed of by prospective 
candidates from different constituencies 
for being elected to the market commit- 
tee and at least for one constituency, viz. 
agriculturists’ constituency, the candi- 
date concerned may not be a voter at the 
said constituency. Rule 28 is another 
rule which also sheds light on this ques- 
tion. As per rule 28 (1):— 


“If the validity of any election of a 
member of the market committee is 
brought in question by any person qua- 
lified either to be elected or to vote at 
the election to which such question re- 
fers such person may, within seven days 
after the date of the declaration of the 
result of the election apply in writing.” 


On the express language of Rule 28 (1), 
it appears clear that any person who is 
qualified either to be elected or to vote 
at the election can file election applica- 
tion challenging the result of the elec- 
tion from the concerned constituency. 
Thus, he neeg not be a voter at the con- 
cerned constituency. Still, if he ean 
show that he is qualified to be elected 
from the constituency, he can challenge 
the result of the election from that con- 
stituency. An agriculturist even though 
not a member of the electorate and, 
therefore, not avoterin the agriculturists’ 
constituency can contest the election 
from that constituency and can stake his 
claim for one of the eight seats of agri- 
culturists and for any reason if he fails, 
he can maintain election petition under 
Rule 28 by an application that he is a 
person qualified to be elected from that 
constituency even though he may not 
be a voter in the constituency. If the le- 
gislature had contemplated that only a 
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{voter can contest election from a given 
constituency, Rule 28 would have pro- 
vided that only a voter from the given 
constituency would be eligible to main- 
tain election application. But in view 
of the legislative intention to the con- 
trary as reflected by the aforesaid rel- 
evant statutory provisions, Rule 28 had 
to fall in line and had to provide a locus 
poenitentiae to a non-voter also to 
maintain election petition provided he 
establishes his contention that he is qua- 
lified to contest from a given constitu- 
ency even if he is not a voter at that 
constituency. This discussion obviously 
will be applicable only to the agricul- 
turists, constituency as laid down by Sec- 
tion 11 (1) (i) and not to the rest of the 
two constituencies envisaged by Section 
11 (1) (ii) and (iii) So far as the facts 
of the present case are concerned, peti- 
tioners challenge the election of the 
market committee only from the agricul- 
turists’ constituency and not from any 
other constituency, Therefore, their 
challenge will have to be considereq in 
the light of the aforesaid legal position 
which emerges on the record. It must, 
therefore, be held that for contesting 
election from the agriculturists’ consti- 
tuency, it was not necessary for any one 
to be voter in the said constituency. In 
the present case, the admitted facts are 
that the date of the election was fixed as 
15-2-1981. The last date for filing the 
nomination forms was fixed on 1-2-1981, 
The date of scrutiny of forms was fixed 
as 3-2-1981 and the last date for with- 
drawing the nomination forms was fixed 
on 6-2-1981. It is an admitted position 
that for 8 seats from agriculturists’ con- 
stituency, after the last date for with- 
drawal of the forms was over, there re~ 
mained only 8 candidates in the field. 
Consequently, these 8 candidates were 
declared elected umcontesteq from the 
agriculturists’ constituency on 6-2-1981 
itself. Once this happened, it is obvious 
that there was no question of holding any 
election for agriculturists’ constituency 
whereat any voter could exercise right 
of franchise. That occasion never arose 
for any of the voters from the agricul- 
turist? constituency in view of the 
aforesaid peculiar facts. So far as can- 
didates from the agriculturists’ constitu< 
ency were concerned, any agriculturist 
could have put forward his claim to be 
elected from that constituency. Merely 
because his name was not included in the 
voters’ list, he could not have been pre- 
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vented from offering his candidature 
from the agriculturists’ constituency, in 


the light of the legal position discussedi 
by me earlier. Therefore, taking thel 
grievance of the petitioners at the high- 
est, members of the managing committee! 
could not get their names included in the! 
voters’ list and lost their right of fran- 
chise. But nobody prevented them from 
offering contest as candidates from the 
agriculturists’ constituency even though 
they were not shown to be voters, Thus, 
even if the petitioners’ contention is ac- 
cepted and it is held that their managing 
committee members were wrongly ex- 
cluded from the voters’ list, the result 
of election from the agriculturists’ con- 
stituency would not be affected at all 
as the aforesaid flaw or error in prepara- 
tion of the voters’ list would have no 
effect whatsoever on the uncontested elec- 
tion of 8 agriculturists from the agricul- 
turists’ constituency. As there were 8 
seats and 8 candidates and as no other 
candidate came forward to contest,: 
there was no question of holding any 
election. Consequently, there arose no 
occasion for any voter to exercise his} 
franchise, If the existing voters from 
the agriculturists’ constituency had no 
occasion to exercise their franchise, those 
who were left out from the voters’ list 
cannot urge that they lost anything there- 
by for the simple reason that even i' 
their names were included in the voters’ 
list and there was no technical flaw in 
preparation of the list, even then they 
could have got no occasion to exer- 
cise their franchise as the candidates 
from the ‘agriculturists’ constituency had 
been returned uncontested. In the pecu- 
liar facts of this case, therefore, the al- 
leged technica] flaw in the preparation 
of the final voters’ list for agriculturists’ 
constituency had no effect whatsoever 
much less any material effect on the 
result of the election from the agricul- 
turists’ constituency, which results are 
sought to be challenged by Miss Shah 
on the alleged technical flaw. Therefore, 
the second contention raised by Miss 
Shah has got to be rejected, 


15. That leaves out the third conten- 
tion raised by her on the merits of the 
petition. She contended that as per pro- 
viso to Rule 7,-a date to be fixed by the 
Director for requiring the concerned 
societies to communicate full names of 
members of their managing committees, 
should not be later than 60 days before 
the date of the general election and in 
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the present case, the aforesaid provisions 
have been committed breach of by the 
concerned authorities. In order to ap- 
preciate the aforesaid contention center- 
ing round the constuction of the proviso 
to Rule 7.(1), it is necessary to note 
the relevant dates. The date of election 
was fixed by the Director on 15-2-1981. 
Counting 60 days backwards from the 
said date will take us to 17-12-1980; while 
as per Annexure ‘A’, the date fixed by 
the Director for communication of the 
names of the managing committee mem- 
bers by the concerned societies was 25-11- 
1980. The question is whether this date 


viz., 25-11-1980, complies with the re- 
quirement of the proviso to Rule 7 (1) 
or it flies in the face of the proviso. The 


aforesaid proviso clearly lays down that 
the date to be fixed by the Director for 
that purpose should not be later than 60 
days from the date of the general elec- 
tion. 60 days from the date of general 
election takes us to 17-12-1980 as shown 
above. Therefore, the date for com- 
munication of the names of the members 
of the managing committees by the con- 
cerned societies to the authorised officer 
could not be so fixed as to be later than 


17-12-1980. 25-11-1980 was obviously 
not later than 17-12-1980 but it was 
prior to 17-12-1980. Miss Shah sub- 


mitted that on the proper construction of 
the wordings of the said proviso, the date 
fixed for communication of the names 
should be between the date of the gen- 
eral election and the upper limit of 60 
days backwards from that date mean- 
ing thereby that the date of communica- 
tion of the names should fall within 60 
days of the date of general election, With 
respect, such a construction would seem 
quite contrary to the express language 
of the proviso, If Miss Shah’s construc- 
tion was correct, the proviso would have 
been differently worded and would have 
stated that date so fixed would not be 
earlier than 60 days prior to the date of 
the general election. Then, she could 
have urged with emphasis that 60 days 
prior to from the date of general ejec- 
tion is the fixed point beyond which the 
Directoy cannot trave] for fixing the 
date of communication of the names of 
the members of the concerned societies. 
But in the present case, the express lan- 
guage of the proviso indicates that a 
clear mandate has been enacted to the 
effect that the aforesaiq date must be so 
fixed as not to be later than 60 days be- 
fore the date of the general election, 
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meaning thereby that at least clear 60 
days prior to the date of the election 
must be available between the date fixed 
for communication of the names of the 
members of managing committee of the 
concerned societies to the authorised of- 
ficer and the ultimate date of election so 
that within that period, the procedural 
requirements of Rule 8 onwards can be 
complied with. As 25-11-1980 is the 
date fixed as per Annexure ‘A’ for com- 
munication of the names, it has clearly 
provided for more than 60 days between 
the date fixed for communication of the 
names and the ultimate date .of the 
general election. Hence i+ cannot be said 
that the requirements of the proviso 
have been, in the present case, committed 
breach by the Director in fixing the 
date of communication of names of the 
members of the concerned societies to 
the authorised officer. The third conten- 
tion of Miss Shah, therefore, fails and 
has got to be repelled. 

Petition dismissed. 
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S. L. TALATI AND 
A. P. RAVAJI, JJ. 


The State of Gujarat, 
M/s. Janta Pauva 
Respondents. 


First Appeals Nos. 327, 38, 341, 767 and 
677 of 1975 and cross-objections in F. A, 
Nos. 327 and 338 of 1975, D/- 17-6-1982. 

Essential Commodities Act (10 of 1955), 
Section 15 (2) — Gujarat ‘Rice Procure- 
ment (Levy) Order (1966), Clause 3 (1A) 
— Suit for compensation — Order decla- 
red as ultra vires — Compensation claim- 
ed for loss incurred because of com- 
pulsory levy in pursuance of Order — 
Suit is not incompetent. 


Where a suit for compensation was 
filed on the ground that the Gujarat 
Rice Procurement (Levy) Order, 1966 
under which the plaintiff was compelled 
to give rice to the Government was de- 
clareg as ultra vires and the plaintiff had 
to incur loss because the levy price 
was less than the market price, it cannot 
be saiq that the suit was not maintaina~ 
ble. (Para 10) 

The words “order made under Section 
3” appearing in Section 15 (2) must mean 


Appellant v. 
Factory and others, 


*Only portions approved for reporting 
by High Court are reporteg here. 
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suit was assigned to the Court of the Sub- 
Judge, Simla, for disposal. Defendant No. 1 
contested the suit. In the suit the plaintiff's 
affirmative evidence was closed on 13-11- 
1980 and the suit was adjourned for defen- 
dant’s evidence for 20-12-1980. 


.3. On 20-12-1980 an application under 
Section 151 was filed by the defendant-peti- 
tioner praying that the suit of the plaintiff- 
respondent should be dismissed in view of 
the notification No. 16472 dated 2-7-1919. It 
was alleged that by virtue of the aforesaid 
notification no right of pre-emption was 
available in the district of Simla. 


4. This application was contested by the 
plaintiff. The Sub Judge vide his order 
dated 8-6-1981 dismissed the application 
holding that the said notification could not 
apply to the land in suit which previously 
fell in the territories of Mahasu District. 


5. The defendant No. 1 feeling aggrieved 
from this order of the learned Sub Judge, 
has filed this revision. Shri A. N. Bhoil, 
learned counsel for the petitioner (defendant 
No. 1) contended that the notification under 
Section 8 was issued in 1919 and as there 
was no inconsistency between the provisions 
of the Pre-emption Act and the notification, 
therefore, the plaintiff had no right of pre- 
emption, 


6. Shri G. D. Verma, learned counsel 
for the respondents (plaintiff) contended that 
the notification of 1919 was not applicable 
in the present case as the land in dispute 
was previously in the Kuinthal State. After 
the merger of the State, it fell within the 


territories of Mahasu District and thereafter . 


it fell within the limits of Simla District. 
The contention of the learned counsel was 
that the limits of Simla District as were in 
1919 were only excluded by the notification 
and the notification could not apply to areas 
which were subsequently included within the 
limits of Simla District. 

7. I have considered the contention of 
the learned counsel for the parties. 

8. Section 8 of the Punjab Pre-emption 
Act, reads as follows :— 


“Section 8: State Government may exclude 


areas from  pre-emption— (1) Except, 
as may otherwise be declared, in the 
case of any agricultural land in a 


notification by the State Government, no 
right of pre-emption shall exist within any 
Cantonment. 

(2) The State Government may declare, 
by notification that in any local area of 
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with respect to any sale or class of sales, no 
right of pre-emption or only such limited 
right, as the State Government may specify, 
shall exist.” 


9, The relevant notification upon which 
reliance is placed by the learned counsel for 
the petitioner is as follows :— 

Notification No. 16472, dated 2nd July, 1919. 

“No right of pre-emption exists within the 
limits of Simla District.” 

10. It is admitted that the land in dispute 
previously fell within the territories of 
Kauinthal State. 

11. The Himachal Pradesh (Administra- 
tion) Order, 1948 was issued on 15th April, 
1948 and by this order the territories of 
Kuinthal State came within the definition of 
Himachal Pradesh, It is also admitted that 
afterwards the land in dispute (which was 
in Kuinthal State) fell within the territories 
of Mahasu District of Himachal Pradesh. 
By virtue of the provisions of the Himachal 
Pradesh (Application of Laws) Orders, 1948 
the Punjab Pre-emption Act is applicable to 
the whole of Himachal Pradesh. 

12, The notification issued in 1919 with 
respect to the limits of Simla District could 
not apply to the territories of Kuinthal State 
or Mahasu District and its applicability was 
restricted to the limits of Simla District, as 
it then was in 1919. 

13. In R. S. A. No. 108 of 1967 Bihari 
Lal v. Lehnu Ram, decided on 6th March, 
1972, ILR (1972) Him Pra 63:(AIR 1973 
Him Pra 81), a Division Bench of this Court 
dealt with a similar case. In Bihari Lal’s 
judgment (supra) a notification had been 
issued on 6th March, 1917, by which in the 
District of Kangra the right of pre-emption 
in respect of the agricultural land and village 
immovable property was limited to the per- 
sons mentioned in the notification. This 
notification of 1917 was also under S. 8 (2) 
of the Punjab Pre-emption Act. 

14. Previously (in 1917) the territories 
of Kulu District formed a part of Kangra 
District and Kulu District had no separate 
name. The property involved was situated 
in Kulu District and the sale which was 
sought to be pre-empted was effected on 
21st Dec., 1963. The Division Bench held 
that the notification of 1917, was operative 
and effective with respect to the territories 
of Kangra District. The question which 
arose before the Hon’ble Judges was as to 
whether the said notification could be made 
applicable to the land of Kulu District which 
was previously a part of Kangra District in 
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1917. The Hon’ble Judges of the Division 
Bench dealt with the situation in the follow- 
ing manner :— 

“It was submitted by the learned counsel 
that the notification of 1917 related to 
Kangra District and hence should not be 
considered to relate to Kulu District, To 
us, it appears, that the entire reasoning is 
misconceived. : The area comprising Kulu 
District was certainly the area covered by 
Kangra District. If under S. 8 (2) of the 
Act of 1913, the local Government had 
declared that no right of pre-emption could 
be exercised by a co-sharer with respect to 
the area comprising Kangra District, it logi- 
cally follows that wherever portions of area 
belonging to Kangra District have gone so 
as to comprise the new District, the said 
disqualification shall apply to such portions 
as well, the exclusion is with respect to a 
local area and if a new name of District has 
been given to any local area, that will not 
make any difference. Therefore, in our 
opinion, the notification of 1917 as much 
relates to Kulu District as it related to 
Kangra District because on the date the 
notification was issued, Kulu District was 
part of Kangra District.” 


15. In my view the dispute in the present 
case is fully governed by the judgment of the 
Division Bench in Bihari Lal’s case (AIR 
1973 Him Pra 81). 


16. The learned counsel for the petitioner 
relied upon AIR 1936 Lahore 145 (Hira Lal 
v. Mst. Jiwan) and AIR 1922 Lahore 474 (1) 
(Jalal Din v. Nathu Ram). In Hira Lal’s 
case, the question related to the municipal 
limits of a Municipality. The facts in this 
case are distinguishable and furthermore 
even if it has some relevancy still it has to 
be ignored in view of the Division Bench 
judgment of Bihari Lal (supra). In Jalal 
Din (supra) the question was regarding the 
applicability of S. 22 of the Punjab General 
Clauses Act and that decision has no rel- 
evancy to the facts of the present case. This 
judgment has also been referred to in the 
Division Bench judgment of Bihari Lal (AIR 
1973 Him Pra 81) (supra). 


17. In view of the above discussion the 
learned Sub Judge was justified in dismissing 
the application of the petitioner-defendant. 
This revision petition is accordingly dismiss- 
ed. The parties are directed to appear in 
the Court of Sub Judge (IHM), Simla, on 
2nd Aug., 1982. 

Revision dismissed. 
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H, S. THAKUR AND 
V, P. GUPTA, JJ, 
Ram Rakha and others, Appellants v, 
Smt. Ram Rakhi, Respondent. 


Letters Patent Appeal No. 14 of 1968, 
D/- 20-5-1982, 


(A) Custom (Punjab) — Succession — 
Daughter has right to succeed to non- 
ancestral property of collateral of her 
deceased father as representative of her 
father. (Hindu Law — Custom). 


In a case of right of representation 
sex is no bar, and the females also can 
avail of the right of representation and 
can succeed to the property as if their 


immediate ancestors, if alive, would 
have succeeded, (Para 22) 
Under Punjab Customary Law a 


daughter has a right to succeed to the 
non-ancestral property of the collateral 
of her deceased father as the representa- 
tive of her father. The right of females, 
such as daughters, to succeed to non- 
ancestral property is now a well esta- 
blished right, therefore, it does not ap- 
peal to reason as to why she should not 
be allowed to succeed to non-ancestral 
property of a collateral of her deceased 
father, If the father had been alive 
then he would have succeeded to the 
property and thereafter on his death 
the property would have vested in his 
daughter, (Case Law discussed). 

(Paras 24, 27, 28) 


(B) Hindu Law — Custom — Can be 
proved by oral evidence of witnesses ac- 
quainted with custom, instances and 


judicial pronouncements. (Para 25) 
Cases Referred: Chronological Paras 
AIR 1974 Punj & Har 120 19 
AIR 1973 Punj 289: 1972 Cur LJ 978 18 
1971 Cur LJ 153 (Punj) 17 
1970 Cur LJ 35 (Punj) 21 
ILR (1967) 1 Punj & Har 574 16 
AIR 1961 Punj 301 (FB) 15 
AIR 1953 Punj 202: 55 Pun LR 168 21. 
AIR 1942 Lahore 27 20 
ATR 1941 PC 21 21 
AIR 1940 Lahore 416: ILR (1941) Lahore 
546 26 
AIR 1949 Lahore 431 20 
AIR 1936 PC 147 25 
ATR 1928 Lahore 280 13 
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ATR 1928 Lahore 291 . : 14 
AIR 1925 PC 99 7, 10, 16, 22 
AIR 1921 Lahore 85 10 
1910 Punj WR 427 12 
1909 Punj WR 398 12 
1908 Punjab Record 140: 1907 Punj WR 
68 18 
1887 Punjab Record 82 12 
1878 Punjab Record 213 12 


K. D. Sood and Mrs, Pratima Malho- 
tra, for Appellants; M, G. Chitkara, for 
Respondent. 

vV., P. GUPTA, J.:— The following 
question has been referred to this Bench: 

“Whether under the Punjab Custo- 
mary Law a daughter has a right to 
succeed to the non-ancestral property of 
the collateral of her deceased father as 
the representative of her father? 

2. To appreciate the controversy, it 
is better to refer to the pedigree table of 
the parties to this case and the facts as 


given in the order of reference, dated 

30th May, 1969. 

E (See below Pedigree Table) - 
3. Ram Rakha and Chiranji Lal 


(sons of Malha) and Mst, Vidya Wanti 
(widow of Amin Chand) filed a suit for 
possession against Mst. Ram Rakhi 
(daughter of Gandu), Ram Dass and Yog 
Raj in 1951, The land in dispute belong- 
ed to Hira (son of Ganesha) who died 
on 21st Nov. 1921, Gandu (son of Hira) 
pre-deceased Hira. Hira gifted the suit 
land to his son Sita Ram ‘thereby acce- 
lerating the succession, Sita Ram died 


Ram Rakha v. Ram Rakhi (FB) 


H. P. 19 


also died soon after, On the death of 
Roshan Lal, his mother Mst, Paro in- 
herited the suit land, In 1934 Mst. Paro 
made a gift of the suit land in favour of 
Mst, Parmeshri (widow of Gandu). The 
disputed land represented half share of 
the land which Mst, Paro had inherited 
from her son, Roshan Lal, Mst. Parme- 
shri made a will of the land in favour. 
of her daughter, Ram Rakhi, on 27th 
Oct., 1945, and Mst. Parmeshri died on 
15th Nov., 1945. 

4. Mst, Paro filed a suit for declara- 
tion that Mst. Parmeshri had been given 
land in lieu of maintenance and she 
could not make a will in favour of Mst. 
Ram Rakhi, This suit was dismissed on 
31st Oct., 1949. Mst. Paro died on 7th 
May, 1950, Thereafter the present suit 
was filed by Ram Rakha and others. 


5. Before the Division Bench, one 
of the contentions of the learned coun- 
sel for Mst. Ram Rakhi was that as 
Gandu (father of Mst. Ram Rakhi) was 
preferential heir of Roshal Lal and Sita 
Ram as compared to plaintiffs, therefore, 
Mst. Ram Rakhi being the daughter of 
Gandu has also a preferential right as 
against the plaintiffs. This contention 
was raised on the basis of right of re- 
presentation for daughter even in the 
matter of collateral succession. In these 
circumstances, the present question waa 
referred to this Bench. 

6, Both the counsel of the parties relv 
on para 25 of the Rattigan’s Customary 
Law, which reads as follows: 














in 1933. Roshan Lal (son of Sita Ram) “25, Right of representation. By vir- 
(Contd, on Col, 2) tue of the right of representation, 
Bepai 
| 
| 
Ganesha. eee 
| | $ Malha 
gü aris 
j | Amin Chand 
Ganda Sita Ram (adopted son) 
i 
Mat. Parmeshrl Roshan Lal Bmt. Vidyawanti . 
(widow) | widow) 
Mat, Paro (Plaintiff) 
Met. Ram Rakhi (mother of Roshan) 
(daughter) 
(Defendant No. 1) 
| | | | 
Ram Rakhi Jeotu Amin Ohand Jog Raj Ohivanji Lal 
(Plaintiff No.1) (diedigsnless) {adopted by Kanshi) (Plaintiff) 


20 H.P. - 


whereby descendants in different degrees 
from a common ancestor succeed to the 
share which their immediate ancestor, if 
alive, would succeed to, and which pre- 
sumably prevails amongst agriculturists, 
all collateral heirs succeed together and 
not to the exclusion of each other, whe- 
ther they were associated with, or sepa~ 
rated from, the deceased. But the right 
of collaterals to succeed is not a single 
indivisible right so as to give each col- 
lateral a right of action for the whole 
estate, Each collateral is entitled only 
to his own share.” 


7. Shri K. D, Sud, learned counsel 
for the appellants, conceded that there 
is a catena of judicial pronouncements 
recognising the right of representation 
amongst the females also. He, however, 
contended that all these judgments are 
primarily based upon the pronounce- 
ment given in Hashmat Ali 
Nasib-ul-Nisg (AIR 1925 PC 99). It was 
contended that in that case there wag 
‘a special family custom in the family 
and, therefore, the decision of the Privy 
Council cannot be relied upon for ans- 
wering this reference in favour of Mst, 


(Contd. on Col, 2) 


Ram Rakha v, Ram Rakhi (FB) 


v. Mst- 


A.L R. 


Ram Rakhi (respondent), It was alse 
contended that there is nothing in the 
Punjab Customary Law which allows a 
Tight of collateral succession to a female 
as a representative of her deceased 
father. It was further contended that 
the custom cannot be extended by 
analogy. i 

8 Shri M, G. Chitkara, appearing on 
behalf of the respondent, only referred 
to the various judgments and contended 
that the right of representation is a 
well recognised right and that sex is nọ 
bar to this, 

9. We will now deal with various 
judgments referred to by the learned 
counsel for the parties. 

10. The first judgment is the case of 
Hashmat Ali (AIR 1925 PC 99) (supra). 
It was in an appeal from a Division 
Bench judgment of the Lahore Higb 
Court reported as Mst, Nasib-un-Nisa v. 
Mst. Ahmadi-un-Nisa (AIR 1921 Lahore 
85). To appreciate this judgment, it will 
be better to refer to its facts and the 
pedigree table. 

(See below Pedigree Table) 

11. The parties were Sayads of Khar- 
khauda in Rohtak District and were ad- 
mittedly governed by custom in matters 


Mir a hai 


| 
Mir Hidat AN 





Mir ames Ali 


| Iradat Ali 
Mir Raushan AH Mir Rahmat Alt ] 
| whose widow Mst. Meero Akbar Ali 
] died childless 
l l | | 
Mir Barkat Al Mir Sarfaraz Mt. Anim. Mt. Umdat. Mt, Rafi. 
died Ohildless in Ali died un-nissa un-Nisa un. Nisa 
1872: leaving before 1872 | 
three widows l | | Mir Aman 
1, Mt. Bishmillah Mt. Nazib.un. Majid Mumtaz Ala 
Begum who died Nisa: pltff., All Ali married tha 
in 1909 wife of Mir plaintiff. 
2. Mt. Masiha Aman Ali 


Begam who died 

in 1888. and 

3. Mt. Moti Begam 
who died in 1882 


a | T 
Mir Afzal Shamshad Sikhawat 


Jawad 
Ali Ali Ali Ali 
claimant 
No. 3 


| | 
Sadiq Mansab Himayat Mt. Ahmadi-ul- 
AH Ali AH Nisa, claimant 
No. 2, wife of 
Kburshaid All. 
defendant No. 2. 
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‘of succession, The dispute was with re- 
spect to the succession of the property 
of Barkat Ali and the claimants were : 


(1) WNazib-un-Nisa, the daughter of a 
pre-deceased brother of Barkat Ali, 


(2) Afzal Ali, the son of a sister who 
survived Barkat Ali, and 


(3) Ahmadi-ul-Nisa, 
the fourth degree, 


12. A perusal of the High Court and 
the Privy Council judgments reveals 
that there had been many litigations in 
the family and on many occasions the 
right of representation was recognised. 
Regarding males in the family such a 
right was recognised in Kadar Ali v. 
Sikandar Ali (1878 Punjab Record ,213), 
and regarding females it was recognised 
in Mir Mumtaz Ali v, Jawad Ali (1887 
Punjab Record 82), Mst, Nazib-un-Nisa 
herself had succeeded to the property of 
Mst. Meero as against sister’s son Amin 
Ali, as was reported in Faiz-ud-Din V. 
Aman Ali (1910 Punj WR 427). Similar- 
ly, Mst, Nazib-un-Nisa had herself suc- 
ceeded like sons as is reported in Mst. 
Nasib-ul-Nisa v, Mansur Ali (1909 Punj 
WR 398). A similar finding had also 
been given in Civil Appeal No. 2295 of 
1916 and right of representation was re- 
‘aognised. Many other instances have 
been quoted where right of representa- 
tion was recognised in this family of 
Sayads, In view of these facts, right of 
representation was held to exist and 
Mst, Nazib-un-Nisa was allowed to suc- 
ceed to the property (being the daughter 
of a predeceased brother) as against a son 
of his sister and a collateral in the fourth 
degree. Their Lordships of the Privy 
Council held: 


“Their Lordships agree that representa- 
tion is a part of the rules of succession in 
his family. It is settled by judicial de- 
cision that a son in matters of inheri- 
tance represents his deceased father, and 
the record discloses instances of succes- 
sion in which a widow was recognised as 
the representative of her husband, and a 
daughter as the representative of a de- 
ceased uncle, It is thus shown that, sex 
is no bar to representation, but that 
widows and daughters in the absence of 
sons can claim the right in their favour.” 
It was further observed : 


“But if there be a rule that entitles 
an uncle's daughter to be her father’s 
representative for the purpose of in- 
heritance, if would be anomalous and 


a collateral in 
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arbitrary to withhold from a brother's 
daughter the same right.” 


13. In Mt, Kaman v. Ghafoor Ali (AIR 
1928 Lahore 280) a Division Bench held: 


“Where a daughter is herself entitled 
to succeed the mere fact that she pre- 
deceased the widow of her father will 
not\ deprive her heirs of the succession 
to the property left by her father and 
there is no logic in holding that where- 
as a daughter can succeed as full heir 
to her father’s self-acquired property a 
daughter’s daughter will not so succeed 
in case her mother had predeceased the 
father’s widow.” 


14. In Inayat v, Mt. Bharai (AIR 1928 
Lahore 291) a Division Bench again 
held : ‘ota N 


“This indicates that the right of re- 
presentation is recognised to the fullest 
extent amongst the members of this 
tribe, This answer is in accord with the 
general agricultural custom of the Pro- 
vince which on the whole favours the 
right of the descendants of a pre- 
deceased -person to - succeed, I must, 
therefore, hold that the defendants- 
donees, who are the daughter’s sons of 
Fattu, the pre-deceased son of Bakha, 
have under the custom a decidedly 
superior claim to succeed to Bakha’s 
property as against the plaintiff, who is, 
if at all, an agnate of a very remote 
degree, 


It may also be mentioned that accord- 
ing to the general agricultural] custom 
a grand-daughter and her sons are more 
or less on the same footing as a daughter 
and’ her sons as against distant col- 
laterals, and as pointed out by the learn- 
ed Judge of the Court below, among 
Sials of this district daughters of a sonless 
proprietor occupy a very much more 
favourable position as against collaterals 
than in many other tribes in the pro~ 


vince”, 
15. In Charan Singh Harnam Singh 
v, Gurdial Singh Harnam Singh, AIR 


1961 Punj 301) (FB) a Full Bench of the 
Punjab High Court recognised the right 
of a widow to succeed collaterally in her 
husband’s family, and it was observed: 
“She exercises this right in no other 
capacity except as representative of her 
husband and the property acquired by 
her by such succession becomes an ac- 
cretion to her husband’s estate and on 
her death it goes to her husband’s rever- 
sioners along with the estate itself.” 


22 H. P. 


In this case, the widow had married 
her husband’s brother and it was held 
that this re-marriage of the widow with 
the husband’s brother does not In any: 
way affect the right of collateral succes- 
sion, This case related to Jats of Punjab. 


16. In Bachan Kaur v. Bisni (ILR 
(1967) 1 Punj & Har 574), the contest was 
between brother’s daughter of the last 
male holder and a third degree col- 
laterals widow, It was held that the 
brother’s daughter is a preferential heir 
than the widow of a third degree col- 
lateral. The learned Judge observed that 
the rule of representation is of universal 
application and sex is no bar to repre- 
sentation. Reliance was placed upon 
Hashmat Ali’s case (AIR 1925 PC 99) 
(supra) ang Mehtab-ud-Din v. Abdullah 
1908 Punjab Record 140. 

17. In Mst. Singari v. Balbir Singh 
(1971 Cur LJ 153) a Division Bench of 
the Punjab and Haryana High Court 
again held that “the right of representa- 
tion exists even so far as the female 
heirs are concerned.” 


18. In Birjee v. Pirthi (1972 Cur LJ 
978) : (AIR 1973 Punj 289) a Division 
Bench of the Punjab and Haryana High 
Court held that “sons and daughters of 
a pre-deceased daughter succeed to the 
estate of their maternal] grand-father 
and take the share to which their mo- 
ther would have been entitled haq she 
been alive when the succession opens 
on the ground that the rule of repre- 
sentation is a well recognised rule both 
in Hindu Law and Customary Law.” 


19. In Smt. Dhanti v. Smt, Isheri 
(AIR 1974 Punj & Har 120)  sister’s 
daughters of the last male holder were 
held to be better heirs than collaterals 
on the ground that rule of representa- 
tion is universally recognised amongst 
the persons governed by custom and 
that sex is no bar to this rule. 


20. Besides these judgments our at- 
tention was also drawn to Diwan Chand 
v. Bali Ram (AIR 1940 Lahore 431) and 
Mangta v. Mangat (AIR 1942 Lahore 27) 
where right of representation of male 
collaterals was recognised, The right of 
representation amongst males is not dis- 
puted before us, 


21. The learned counsel also refer- 
red to Subhani v. Nawab (AIR 1941 PC 
21) where married daughters were al- 
lowed to succeed as against collaterals, 
Jangir Singh v, Sucha Singh (1970 Cur 


Ram Rakha v. Ram Rakhi (FB) 


where daughters and 


the collaterals. 


‘laterals of the deceased. 


A.I R. 


LJ 35) where sister’s sons were held to be 
better heirs than fifth degree collaterals, 
and Lal Singh v. Roor Singh (1953-55 
Punj LR 168) : (AIR 1953 Punj 202) 
daughter’s sons 
were held to be preferential heirs than 
These judgments do not 
at all deal with the right of representa- 
tion amongst the females and are of 
little help. 


22. Thus the view taken by different 
courts from time to time is that (in) a 
case of right of representation sex is no 
bar, meaning thereby that the fe- 
males also can avail of the right of re- 
presentation and can succeed to the pro- 
perty as if their immediate ancestors, if 
alive, would have succeeded, It is true 
that'in Hashmat Ali’s case (AIR 1925 PC 
99) (supra) the right of representation 


„was recognised on the basis of a family 


custom, This view was however, followed 
in the various judgments delivered from 


time to time as has been discussed 
above, 

23. It is not disputed that under 
custom, the right of representation is 


fully recognised amongst male col- 
Certain non- 
‘ancestral property is inherited by wi- 
dows, mothers, daughters and sisters in 


preference to collaterals, 


24. As the right of females, such as 
daughters, to succeed to non-ancestral 
property is now a well established right, 
therefore, it does not appeal to reason 
as to why she should not be allowed to 
succeed to non-ancestral property of a 
collateral of her deceased father, If the 
father had been alive then he would 
have succeeded to the property and 
thereafter on his death the property 
would have vested in his daughter. The 
various judgments, already referred, do 
indicate clearly that the courts have al- 
ways taken a view of giving right of 
succession to the females on the basis of 
the principle of right of representation. 
Even in para 25 of the Rattigan’s Di- 
gest on Customary Law, there is no bar 
in giving benefit of right of representa- 
tion to females also. With tha enforce- 
ment of Hindu Succession Act, many 
females have figured in the schedule as 
heirs of class 1 and If, After such heirs, 
the agnates have a right of succession 
and even a female can be an agnate pro- 
vided she is related to the deceased 
wholly through males, This also gives 
a right of representation to the females. 
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25. It is well settled that custom 
may be proved by (1) oral evidence of 
witnesses acquainted with the custom, 
(2) instances, and (3) judicial pronounce- 
ments, ete. It was held in Effuah Amis- 
sah v, Effuah Krabah (162 Ind Cas 461: 
AIR 1936 PC 147) that "Material custom 
must be proved in the first instance by 
calling witnesses acquainted with them 
until the particular customs have, by 
frequent proof in the Courts, become so 
notorious that the Courts take judicial 
notice of them.” 


26. It was again held in Tara Singh 
v. Suraj Kaur (ILR (1941) Lah 546): 
(ATR 1949 Lah 416) that “when a cus- 
‘tom or usage is repeatedly brought to 
the notice of the Courts of a country, 
the Courts may hold that custom or 
usage to be introduced into the law 
-without the necessity of proof in each 
individual case.” 


27. Custom is always in a fluid state 
and it changes from time to time, The 
consistent view of the Judges had been 
that the right of representation is a re- 
cognised right and that sex is no bar to 
the same, The legislative changes are 
also in favour of giving a right of re- 
presentation in respect of non-ancestral 
property to the females, 


28. In view of the above discussion 
there seems to be a well established 
custom of allowing a right of represen- 
tation with respect to succession to non- 
ancestral property to a female also. 
Hence the answer to the reference is 
that under Punjab Customary Law a 
daughter has a right to succeed to the 
non-ancestral property of the collateral 
of her deceased father as the representa- 
tive of her father, 

Order accordingly. 
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H. S, THAKUR, T. R, HANDA AND 
Ai V. P. GUPTA, JJ. 

Hakim and another, Appellants v. 
Santu and others, Respondents. 

Letters Patent Appeal No, 21 of 1970, 
D/- 21-10-1982. 

Punjab Pre-emption Act (1 of 1913), 
Ss. 8 (2) and 15 (as amended in 1960) — 
Notification of 1917 as issued under 
S. 8 (2) — S. 15 substituted and amend- 
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ed in 1960 — Notification inconsistent 
with the new S, 15 — Notification must 
be deemed to be repealed by implica- 
tion, AIR 1973 Him Pra 81, Overruled. 
(Punjab General Clauses Act (1 of 1898), 
S, 22). 

In view of S. 15 of the Punjab Pre- 
emption Act as substituted and amend- 
ed in 1960, the notification No. 4662, 
dated 6th March, 1917 as issued under 
S. 8 (2) being inconsistent with the new 
S. 15 cannot be held to be alive and -op- 
erative and the same must be deemed 
to be repealed by implication. AIR 1973 
Him Pra 81, Overruled, (1966) 68 Pun 
LR 616 and L.P.A. No. 19 of 1968, D/- 
10-6-1969 (Delhi), Foll, (Para 26) 

If the aforesaid notification is held to 
be alive. then the other persons now 
included in cls, (a) and (b) of the substi- 
tuted and amended S. 15 can have no 
right of pre-emption, By the substitut- 
ed and amended’S. 15 (1) (a) the right 


.of pre-emption vests with certain class 


of persons and not all the persons in 
order of succession who, but for such 
sale, would be entitled on the death of 
the vendor or vendors to inherit the 
land or property ‘sold. Further the right 
of pre-emption was limited to certain 
persons by the notification and accord- 
ing to this a tenant appearing in fourth- 
ly of cl, (a) of the substituted S. 15, 
would enjoy a right of pre-emption but 
a tenant who comes in clause fifthly of 
S. 15 (b) would not enjoy such a right 
because with respect to S. 15 (b) the 
right of pre-emption is restricted to 
clauses firstly, secondly and thirdly 
only. (Para 17) 

The substituted and amended S. 15 is 
quite distinct and different from the 
original S. 15 of the Punjab Pre-emp- 
tion Act. If the notification of 1917 is 
held to be applicable to the substituted 
and amended S. 15, then it may pro- 
duce such results which is not the in- 
tention of the legislature) The notifica- 
tion in fact is totally inconsistent with 
the substituted and amended provisions 
of the Act. (Paras 22, 20, 19, 18) 
Cases Referred : Chronological Paras 
AIR 1973 Him Pra 81:ILR (1972) Him 

Pra 63 . 7, 10, 24 
(1969) L.P.A, No. 19 of 1968, D/- 10-b- 

1969 (Delhi), Kashi Ram v. Inder 

Singh 9, 10 
(1966) 68 Pun LR 616 7, 9, 10, 25 


Chhabil Dass, for Appellants; Kailash 
Chand, for Respondents, 


24. H, P., 


V. P. GUPTA, J.:— The only point 
for consideration in this case is as to 
whether the notification No, 4662, dated 
6th March, 1917, issued under S. 8 (2) 
of the Punjab Pre-emption Act, 1913, 
is still alive and operative or has been 
impliedly repealed by substituted and 
amended S. 15 of the Punjab Pre-emp- 
tion (Amendment) Act No. 10 of 1960. 
This question has arisen in the follow- 
ing circumstances:— 


One Dagu sold land measuring 38 
kanals 12 marlas with share in Shamilat 
along with one house (as detailed in the 
plaint) situate in Tika Jagatkhana 
Mauza Thara, Tahsil Hamirpur, District 
Kangra to Santu and others, sons of 
Asa, respondents (defendants) by a 
registered sale deed, dated 28-4-1959, 
for Rs. 6,000, 


2. Gokal ‘plaintiff (appellants are 
legal representatives of Gokal plaintiff) 
filed a suit for possession by pre-emp-~ 
tion on the ground that he was an 
agnate of Dagu vendor, within four 
degrees and was also a co-sharer in 
the Khata and for this reason he had 
a preferential right of pre-emption, It 
was also alleged that the sale price had 
not been fixed in good faith or actually 
paid and therefore the plaintiff was en- 
titled to pre-empt the sale on payment 
of the market value of the property. 
The suit was contested by the vendees- 
respondents, On the pleadings of the 
parties the following preliminary issue 
was framed on 26-10-1960: 


“Whether the plaintiff has a superior 
right of pre-emption? Opp.” 


3. It was conceded by the learned 
counsel for the defendants-vendees that 
Gokal (plaintiff) was the father’s father’s 
brother’s son of Dagu, vendor. 
From the documents produced on file 
it was proved that the plaintiff Gokal 
was a co-sharer in the land and was 
related to the vendor as stated above. 
Before the Sub-Judge, the vendees- 
defendants claimed that the plaintiff 
had no right to pre-empt the sale under 
the provisions of S. 15 of the Punjab 
Pre-emption Act of 1913 as amended by 
Punjab Act No, 10 of 1960. Another 
objection was that being a co-sharer, 
the plaintiff had no right of pre-emp- 
tion by virtue of the notification No. 
4662 dated 6-3-1917 issued under Sec. 8 
(2) of the Punjab Pre-emption Act, 
1913, 
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4, The Sub-Judge dealt with these 
objections of the defendants and decid- 
ed the issue against the plaintiff, with 
the result that the plaintiff's suit was 
dismissed with costs on 7-12-1960. 

5, Feeling aggrieved by the judgment 
and decree, the plaintiff filed an appeal 
but the District Judge vide his judgment 
and decree dated 24-5-1962 dismissed 
the plaintiff's appeal, and held that the 
plaintiff had no right of pre-emption in 
view of the amended S. 15 of the Pun- 
jab Pre-emption Act read with the noti- 
fication No, 4662 of 1917 issued under 
S. 8 (2) of the Punjab Pre-emption Act, 
1913. 


6. The plaintiff filed a second appeal 
in the High Court and this appeal of 
the plaintiff was also dismissed on 26-8- 
1968 by Hon’ble Justice Hardayal Hardy 
(as he then was). The learned single 
Judge held that the notification No. 4662 


of 1917 was still alive, operative 
and was not repealed by the 
amendments in the sections of Punjab 


Pre-emption Act, 1960, 


7. Aggrieved from the aforesaid judg= 
ment, the plaintiff filed the present ap- 
peal which came up for hearing before 
a Division Bench of this Court on 19-11< 
1981. As important questions of law 
were involved, and in the Division 
Bench judgments of the Punjab High 
Court in Praja Ram v. Ganga Ram, 
(1966-68 Pun LR 616) and of this Court 
in Kalu Ram v. Madho Ram, (ILR (1972) 
Him Pra 63) ; (AIR 1973 Him Pra 81) 
different views were taken, therefore, 
the case was referred to a larger Bench, 
In these circumstances, this appeal came 
up for hearing before us. 


8. We have heard Shri Chhabil Dass, 
the learned counsel for the appellants 
(legal representatives of the plaintiff) 
and Shri Kailash Chand Sud for the 
respondents-defendants, 


9. It was contended by the learned 
counsel for the appellants that the noti- 
fication No, 4662 of 1917 was issued un- 
der S. 8 (2) of the Punjab Pre-emption 
Act, 1913. Section 15 of the Punjab Pre- 
emption Act of 1913 was substituted by 
Punjab Pre-emption (Amendment) Act 
No. 10 of 1960. According to the learn- 
ed counsel, by the substitution of new 
Sec. 15, there is a total change in the 
rights of persons who have a right of 
pre-emption, He contended that the 
notification No. 4662 of 1917, which was 
issued under Sec, 8 (2) of Punjab Prex 


1983 Hakim v. 


emption Act of 1913, was totally in- 
consistent with the provisions of amend- 
ed section inserted by Punjab Pre-emp- 
tion (Amendment) Act No. 10 of 1960. 


The learned counsel also contended 
that by virtue of S. 31 of the Punjab 
Pre-emption Act (inserted by the Pun- 
jab Pre-emption Act No. 10 of 1960), no 
decree in any suit could be passed 
which was inconsistent with the provi- 
sions of the said Act. It was therefore 
argued that the plaintiff being a co- 
sharer in the khata had a superior right 
of pre-emption and that the notification 
No, 4662 of 1917 was inoperative. The 
learned counsel relied upon the reason- 
ings given in the Division Bench judg- 
ment in Praja Ram’s case (1966-68 Pun 
LR 616) (Punj) (supra) and an un- 
reported Division Bench judgment in 
L. P. A. No, 19 of 1968, Kanshi Ram vV. 


g 


Inder Singh, decided on 10-6-1969 
(Delhi 
10. Shri Kailash Chand, the learned 


counsel for the respondents contended 
that the notification No. 4662 of 1917 
was still alive and the same was not in- 
consistent to the provisions of Sec. 15 
substituted by Punjab Pre-emption 
(Amendment) Act No. 10 of 1960. He 
referred to S. 22 of the Punjab General 
Clauses Act and also to the reasonings 
of the Division Bench judgment in Kalu 
Ram’s case (supra), It was contended 
that the judgments in Praja Ram’s case 
(supra) and Kanshi Ram’s case (supra) 
were duly considered in the judgment 


in Kalu Ram’s case (supra) by this 
Court. 

1i. We have considered the conten- 
tions of the learned counsel for the 
parties, 

12. It will be expedient to reproduce 


the original Sec. 15 of the Punjab Pre- 
emption Act, 1913 and also S. 15 substi- 
tuted by the Punjab Pre-emption 
(Amendment) Act No, 10 of 1960, Ori- 
ginal S. 15 reads as under:— 

“15. Subject to the provisions of Sec- 
tion 14, the right of pre-emption in re- 
spect of agricultural land and village 
immovable property, shall vest,— ; 

(a) where the sale is by a sole owner 
or occupancy tenant or in the case of 
land or property jointly owned or held, 
is by all the co-sharers jointly, in the 
persons in order of succession who, but 
for such sale would be entitled on the 
death of the vendor or vendors, to in- 
herit the land or property sold; 
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(b) where the sale is of a share out 
of joint land or property and is not 
made by all the co-sharers jointly, 

Firstly, in the lineal descendants of 
the vendor in order of succession; 

Secondly, in the co-sharers, if any, 
who are agnates, in order of succession; 

Thirdly, in the persons, not included 
under firstly or secondly above, in order 
of succession, who ‘but for such sale 
would be entitled on the death of the 
vendor to inherit the land or property 
sold; 

Fourthly, in the co-sharers; 

(c) if no person having a right of pre- 
emption under cl. (a) or cl, (b) seeks to 
exercise it. 

Firstly, when the sale affects the 
superior or inferior proprietary ‘right 
and the superior right is sold in the in- 
ferior proprietors, and -when the in- 
ferior right is sold in the superior pro- 
prietors; 

Secondly in the owners of the patti 
or other sub-division of the estate with- 
in the limits of which such land or pro- 
perty is situate; 

Thirdly, in the owners of estate: 

Fourthly, in the case of a sale of the 
proprietary right in such land or pro- 
perty in the tenants (if any) having 
rights to the occupancy in such land or 
property; 

Fifthly, in any tenant having a right 
of occupancy in any agricultural land 
in the estate within the limits of which 
the land or property is situated, 


Explanation.— In the case of sale by 
a female of land or property to which 
she has succeeded on a life-tenure 
through her husband, son, brother or 
father, the word ‘agnates’ in this section 
shall mean the agnates of the person 
through whom she has so succeeded,” 
Substituted and amended S, 15 reads as 
under : 

“15. Persons in whom right of pre- 
emption vests in respect of sales of 
agricultural land and village immovable 
property, (1) the right of pre-emption 
in respect of agricultural land and vil- 
lage immovable property’ shall vest, — 
(ay where the sale is by a sole 
owner, — 

First, in the son or daughter or sons’ 
son or daughter’s son of the vendor; 

Secondly, in the brother or brother's 
son of the vendor; 

Thirdly, in the father’s brother or 
father’s brother’s son of the vendor; 
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- Fourthly, in the tenant who holds un- 
der tenancy of the vendor the land or 
property sold or a part thereof: 

-(b) where the sale is of a share out 
of joint land or property and is not 
made by all the co-sharers jointly,— 

First, in the sons or daughters or sons’ 
sons or daughter’s sons of the vendor 
or vendors; 

Secondly, in the brothers or brothers’ 
sons of the vendor or vendors; 


Thirdly, in the father’s brothers or 
brothers’ sons of the vendor or vendors; 

Fourthly, in the other co-sharers; 

Fifthly, in the tenants who holds un- 
der tenancy of the vendors the land or 
property sold or a part thereof; 
-:(¢). where the sale is of land or pro- 
perty owned jointly and is made by all 
the co-sharers jointly,— 

First, in the sons or daughters or sons’ 
sons or daughters’ sons of the vendors; 

Secondly, in the brothers or brother’s 
sons of the vendors; 


“Thirdly, in the father’s brothers or 
father’s brother sons of the vendors; 


Fourthly, in the tenants who hold un- 
der tenancy of the vendors or any one 
of them the land or property sold or a 
part thereof. 

(2) Notwithstanding anything contain- 
ed in sub-sec, (1).— 

(a) where the sale is by a female of 
land or property to which she has suc- 
ceeded through her father or brother or 
the sale in respect of such land or pro- 
perty is by the son or daughter of such 
female after inheritance, the right of 
pre-emption shall vest,— 

(i) if the sale is by such female, in 
her brother or brother’s son; 

(ii) if the sale is by the son or 
daughter of such female, in the mother’s 
brothers or the mother’s brother’s sons 
of the vendor or vendors; 

(b) -where the sale is by a female of 
land or property to which she has suc- 
ceeded through her husband, or through 
her son in case the son has inherited 
the land or property sold from his 
father, - the right of pre-emption shall 
vest,— . 

First, in the son or daughter of such 
female; 

Secondly, in the husband’s brother or 
‘husband’s brother’s son of such female.” 


_ 13, The real controversy is, as to whe- 
ther the notification No. 4662 of 1917 
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dated 6-3-1917, issued under S. 8 (2) of 
the Punjab Pre-emption Act, 1913, is 
still alive and operative or has become 
a dead wood in view of substituted and 
amended S. 15. 


14. The notification No. 4669 dated 
6-3-1917 reads as follows:-—- 

“No, 4662.— In exercise of the powers 
conferred by S. 8 (2) of the Punjab Pre- 
emption Act, the Lieutenant-Governor is 
pleased to declare that in the district of 
Kangra the right of pre-emption in re- 
spect of agricultural land and village 
immovable property shall be limited— 

(1) in the case of a sale falling under 
cl. (a) of S. 15 to the persons mention- 
ed in the said clause; 

(2) in the case of a sale falling under 
cl. (b) of S. 15 to the persons mention- 


ed in the sub-clauses firstly, secondly 
and thirdly of the said clause. X 
2. The pérsons mentioned in sub- 


clause fourthly of cl, (b) and in cl. (o) 
of S. 15 shall not exercise” any right of 
pre-emption in respect of sales describ- 
ed in this notification.” 

15. As the notification was iksuéd un» 
der S. 8 (2) of the Punjab Pre-emption 
Act, 1913, therefore, the relevant por- 
tion of this section is being reproduced : 

“Section 8. State Government may 
exclude areas from pre-emption, 

(d)xxxx*xx xx 

(2) The State Government may de- 
clare, by notification, that in any local 
area or with respect to any sale or class 
of sales, no right of pre-emption or only 
such limited right as the State Govern- 
ment may specify, shall exist.” 


16, Now, in view of the notification 
of 1917 the right of pre-emption in 
District Kangra in respect of agricultu- 
ral land and village immovable pro- 
perty was limited to the following per 
sons : 

(a) where the sale is by a sole owner 
or occupancy tenant or in the case of 
land or property jointly owned or held, 
is by all of the co-sharers jointly, in 
the persons in order of succession who, 
but for such sale, would be entitled on 
the death of the vendor or vendors to 
inherit the land or property sold. 

(b) where the sale is of a share out 
of joint land or property and is. not 
made by all the co-sharers jointly, .. 

Firstly in the lineal descendants of 
the vendor in the order of succession; - 

Secondly, in the co-sharers, if any, 
who are agnates, in order of succession; 
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Thirdly, in the persons not included 
under firstly or secondly above in order 
of succession who, but for such sale 
would be entitled on the death of the 
vendor to inherit the land or property 
sold, 


17. If this notification is held to be 
alive, then the other persons now in- 
cluded in els. (a) and (b) of the substi- 
tuted and amended Sec. 15 can have no 
right of pre-emption, This, however 
could never be the intention of the leg- 
islature. Under the substituted and 
amended S, 15, in the case of a sale by 
a sole owner the right of pre-emption 
vests firstly in the son or daughter or 
son’s son or daughter’s son of the 
vendor. Secondly, in the brothers or 
brother’s son of the vendor. Thirdly in 
the father’s brother or father’s brother’s 
son of the vendor and fourthly in the 


tenant. Under this substituted and 
amended section widow, mother, son’s 
daughter, daughter’s daughter, sons 
widow, son's son’s son, son’s son’s 


daughter, widow of a son’s son have no 
right of pre-emption, although they 
have a right of succession being heirs 
in class I of the Schedule under the 
Hindu Succession Act, 


Similarly, father, son’s daughter’s son, 
son’s daughter’s daughter, sister, sister's 
son, brother’s daughter, sister’s daughter, 
father’s father, father’s mother etc, have 
a right of succession being heirs in 
class II of the Schedule under the Hindu 
Succession Act, but they also have no 
right of pre-emption, In other words, it 
means that by the substituted and 
amended S. 15 (1) (a) the right of pre- 
emption vests with certain class of per- 
sons and not all the persons in order 
of succession who, but for such sale, 
would be entitled on the death of the 
vendor or vendors inherit the land or 
property sold. Further the right of pre- 
emption was limited to certain persons 
by the notification and according to this 
a tenant appearing in fourthly of cl. (a) 
of the substituted S. 15, would enjoy a 
right of pre-emption but a tenant who 
comes jin clause fifthly of Sec, 15 (b) 
would not enjoy such a right because 
with respect to Sec, 15 (b) the right of 
pre-emption is restricted to clauses 
firstly, secondly and thirdly only, 

18. In fact, the whole S. 15 is sub- 
tituted by new Sec. 15 and even with 
ksszece to sales made by females, the 
eriteria is quite different and distinct 


Hakim v. Santu (FB) 


H. P. 27 


19. Thus if the notification of 1917 is 
held to be still alive, then the same 
will be inconsistent with the provisions 
of the substituted and amended Sec, 15 
(1) (a). Similar is the position with re- 
gard to S, 15 (1) (b) and same reason- 
ing will prevail. 


20, The notification of 1917 refers to 
the original S. 15 of the Punjab Pre- 
emption Act, 1913 and not the substi- 
tuted and amended S. 15 of the Punjab; 
Pre-emption (Amendment) Act No. 10; 
of 1960, 

21, The learned counsel for the re- 
spondents laid much reliance upon 5. 22 
of the Punjab General Clauses Act, 
which reads as follows:—~ 


“22, Where any Punjab Act is repealed 
and re-enacted with or without modifi- 
cation, then unless it is otherwise ex- 
pressly provided any appointment, noti- 
fication, order, scheme, rule, form or 
bye-law, made or issued under the re- 
pealed Act, shall, so far as it is not in- 
consistent .with the provisions re-enact- 
ed, continue in force, and be deemed to 
have been made or issued under the 
provisions so re-enacted, unless and uh- 
til it is superseded by any appointment. 
notification, order, scheme, rule, form 
or bye-law made or issued under the 
provisions so re-enacted.” 


22. We have already discussed that 
the substituted and amended Sec. 15 is 
quite distinct and different from the 
original S. 15 of the Punjab Pre-emp- 
tion Act, If the notification of 1917 is 
held to be applicable to the substituted 
and amended Sec. 15, then it may pro- 
duce such results which is not the in- 
tention of the legislature, The nolifica- 
tion in fact is totally inconsistent with 
the substituted and amended provisions 
of the Act, 

23, Due to agrarian reforms the leg- 
islature wanted to give more rights to 
tenants etc. By Punjab Act No. 8 of 
1953, the occupancy tenants became the 
owners of the land and other tenants 
could only be evicted in accordance 
with the provisions of the Punjab Secu- 
rity of Land Tenure Act (No. 10 of 
1953), It appears that for this reason the 
Punjab Pre-emption (Amendment) Act 
No, 10 of 1960 came into force so as 
to give a right of pre-emption to the 
tenants etc, In the ‘Objects and Reasons' 
for enacting the provisions of Punjab 
Act No. 10 of 1960, it has been men- 
tioned that there was a continuous de- 
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mand from the public to modify the 
Punjab Pre-emption Act, 1913, because 
the village life had been considerably 
„affected owing to resettlement of dis- 
placed persons and distribution of sur- 
plus land among tenants. The act was 
amended to promote developmental acti- 
vities, 

24. The Himachal Pradesh Division 
Bench in the case of Kalu Ram (AIR 
1973 Him Pra 81) (supra) has only con- 
sidered one aspect, that the numbering 
of the S. 15 and its sub-sections in the 
original Act and the amended Act re- 
mains the same, We, however, cannot 
contribute to this view simply on this 
ground. 

25, In our view the Punjab Division 
Bench in Praja Ram’s case (1966-68 Pun 
LR 616) (supra) has rightly held that 
if the notification is allowed to continue 
then it would produce certain absurd 
results. 


-26. Thus in view of the above discus- 
sion, we hold that in view of substitut- 
ed and amended Sec. 15 of the Punjab 
Pre-emption Act, the notification No. 
4662, dated 6th Mar. 1917 cannot be 
held to be alive and operative and the 
same shall be deemed to be repealed 
by implication, 

27, As a result of the above discus- 
sion, the present appeal succeeds and 
the judgments and decrees of the courts 
below are set aside, The suit is remand- 
ed to the court of Subordinate Judge, 
Hamirpur, for disposal in accordance 
with law, 

Appeal allowed. 
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Khem Datt and others, Appellants v, 
Palkia and another, Respondents. 
Second Appeal No, 215 of 1981, 
15-9-1982. 


Himachal Pradesh Land Revenue Act 
(6 of 1954), Ss. 133 and 134 — Himachal 
Pradesh Land Records Manual Rules, 
Chap. 18, R. 17 — Partition of family 
-— It becomes effective only after instru- 
ment of partition is drawn — Right of 
pre-emption of co-sharers is not lost till 
then. 

The preparation of the instrument of 
partition is not a mere formality but it 
is a necessary document to make a 
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D/- 


Khem Datt v, Palkia 


‘suit 


A.LR, 
partition legally effective, It is in the 
instrument of partition thay the date 


from which the partition is to take ef- 
fect has to be indicated. The possession 
even if delivered to the parties before 
the partition was made effective, did 
not extinguish the status of the plaintiff 
as a co-sharer, Therefore, in the ab- 
sence of an instrument of partition the 
partition does not become legally ef- 
fective so as to sever the status of the 
plaintiff as a co-sharer and his right of 
pre-emption in the land in suit. Case 
law discussed. (Paras 9, 10) 

In the instant case, the order for 
execuling the warrant of possession was 
so executed after the validity of the 
same had expired. As such, even, if the 
possession had been delivered to the re- 
spective 


parties, the same was in- 
effective, (Para 9) 
Cases Referred : Chronological Paras 
1974 Pun LJ 345 7 
AIR 1967 SC 1386 7 


AIR 1964 SC 986: 1964 (2) Cri LJ 57 7 
AIR 1925. All 747 7 
AIR 1924 Lah 155 6 


Chhabil Dass, for Appellants; Devin- 
der Gupta, for Respondents, i 


JUDGMENT :— This appeal is direct- 
ed against the judgment and decree 
passed by the learned District, Judge, 
Solan Sessions Division, at Nahan, dated 
5th Nov, 1981, 


2. The facts relevant to the case may 
be stated. Shri Palkia respondent No. 1 
(hereinafter referred to as ‘the plain- 
tiff) filed a suit against the appellants 
(hereinafter referred to as ‘the defen- 
dants’) and pro forma-respondent No. 2 
for the possession of land in suit, by 
pre-emption on the basis of his being 
a co-sharer with pro forma-respondent 
No. 2. It may be pointed out that the 
respondent No. 2 had sold the land in 
to the defendants. As such, re- 
spondent No, 2 was also impleaded as 
a pro forma-defendant. The learned 
Senior Sub Judge, Nahan, dismissed the 
suit of the plaintiff on 29th Oct. 1979, 
on the ground that since a partition had 
taken place between the plaintiff and 
the defendants, the status of the plain- 
tiff as a co-sharer stood extinguished, 
The plaintiff preferred an appeal in the 
Court of the learned District Judge who 
reversed the judgment of the trial court 
and passed a decree for possession in 
favour of the plaintiff, holding that the 
partition had not been legally effective 
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since the instrument of partition had 
not been drawn, 


3. Aggrieved by the said decree and 
judgment of the learned District Judge, 
the defendants have preferred this ap- 
peal to this Court. 


4, The only point which has been 
canvassed at the bar by Shri Chhabil 
Dass, learned counsel for the defendants, 
is that since the partition between the 
plaintiff and the defendants had been 
completed and the possession of their 
respective shares had been delivered to 
them, the plaintiff had lost his status as 
a co-sharer with the defendants. It is 
further contended that the partition in 
fact had been completed but for the 
preparing of the instrument of partition. 
On the contrary, it is vehemently con- 
tended by Shri D, Gupta, learned coun- 
sel for the plaintiff, that the partition 
cannot be legally effective unless an in- 
strument of partition is drawn. The 
next contention of the learned counsel 
is that the possession as delivered to the 
parties is void inasmuch as according to 
the warrant of possession the same 
could be delivered on or before 30th 


June, 1977, and the execution of the 
warrant had to be reported by that 
date. The possession in fact had been 


delivered on 30th July, 1977. According 
to the learned counsel, even if the pos- 
session was then delivered, the same 
was-bad in the eyes of law. It is also 
contended that the plaintiff on filing a 
revision petition before the Divisional 
Commissioner, Himachal Pradesh, ob- 
tained a stay order dated 16th August, 
1977. Copy of the order placed on re- 
cord (Ex. P, 3) reads as under : 

“I have heard the learned counsel for 

the appellant, Stay is granted regarding 
signing of the instrument of partition 
till the decision of the appeal, Order be 
communicated telegraphically at the ex- 
pense of the appellant.” : 
It is pointed out that no doubt the As- 
sistant Collector First Grade signed the 
instrument of- partition on 18th August, 
1977 in spite of the stay order but sub- 
sequently the said Assistant Collector 
on 2lst June, 1982 revoked the same 
when the plaintiff produced a copy of 
the stay order. 


5. I have- heard the learned ‘counsel 
for the parties and have also perused 
the record. It is not disputed by the 
learned counsel for the parties that the 
instrument of partition which was pre- 
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pared by the Assistant Collector had 
been subsequently revoked, and treated 
as ineffective. The first question which 
is material to decide this appeal is whe- 
ther the partition can be considered to 
be legally effective till the instrument 
of partition is drawn? It has been ob- 
served by the lower appellate Court 
that under Ss. 133 and 134 of the Hima- 
chal Pradesh Land Revenue Act, which 
relate to the completion of the partition 
proceedings, instrument of partition has 
to be prepared wherein the date on 
which the partition is to take effec, is 
to be recorded and thereafter under 
S. 134 the delivery of possession of the 
property allotted on partition is to be 
effected between the parties. It is fur- 
ther observed that the instrument of 
partition has got the force and form of 
a decree. The learned District Judge has 
also referred to Chap. 18, R. 17 of the 
Himachal Pradesh Land Records Manual 
and has reproduced the same in his 
judgment. He has also reproduced the 
form prescribed for the preparation of 
instrument of partition, Eventually, the 
learned District Judge has come to the 
conclusion that instrument of partition 
is not an empty formality in the process 
of finalisation of partition but is a sub- 
stantial documented proceedings au- 
thenticating matters of partition, before 
the actual possession is transferred to 
the parties. It is also observed that it 
Ís an exercise in futility to contend and 
countenance any argument that parti- 
tion can be completed resulting in legal 
cessation of the co-sharers’ status with- 
out the instrument of partition being 
prepared and in accordance therewith 
possession delivered to the parties to the 
partition proceedings, Consequently, he 
has held that in the absence of the pre- 
paration of instrument of partition and 
the delivery of possession of the allotted 
portions of the joint land to the parties, 
no severance of the status of co-sharers 
takes place, 


6. The learned counsel for the 
parties have mainly placed reliance on 
a decision in Hadayat Khan v. Shaha- 
mand (AIR 1924 Lah 155). The relevant 
portion as referred to may be re- 
produced: 

“It is necessary to consider what the 
‘expression “completion of partition 
proceedings” means. It means simply 
that all disputes raised before the 
Revenue Officer had been decided by 
him but up te that date the joint estates 
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remained joint, The parties had not 
beén even inducted into the several shares 
which it was proposed to allot’ to them 
under the scheme of any partition, and 
apparently no formal order of that kind 
was ever passed. After appeals to the 
Settlement Officer and applications for 
revision to the Financial Commissioner 
had been rejected ` the Revenue Officer 
gave orders for the drawing up of the 
deed of partition and the deed of parti- 
tion was accordingly drawn up on the 
jst Dec, 1905, and in obedience to the 
provision of S. 121 of the Land Revenue 
Act it was provided in that deed that 
the partition should take effect from 
kharif 1905. I is, of course, quite pos- 
sible that a partition should be made, 
and possession of the several lots be 
given and taken, and that no formal in- 
strument of partition be prepared, in 
which case no doubt the giving and tak- 
ing of possession by the several sharers 
of their several lots would be held to be 
the date on which the joint holding 
ceased to be joint and became severalty. 
The present, however, is not such a case. 
There were no doubt proceedings taken 
With a view to effect partition long be- 
fore Kharif 1905, but those proceedings 
culminated and found their ultimate 
result and expression in the instrument 
of partition, and that instrument pro- 
vided that the land should remain joint 
up to kharif 1905, and become severalty 
only in that harvest, From this it fol- 
lows that even if the sharers took pos- 
session of the plots allotted to them be- 
fore Kharif 1905 their possession up to 
that date was merely the possession 
of co-sharers in separate possession of 
portions of the joint estate.” 

On the basis of the above decision, it is 
contended by the learned counsel for 
the defendants that since the possession 
had been delivered to the parties of 
their respective shares, the partition 
stood completed, On the other had, it 
is asserted by the learned counsel for 
the plaintiff that the operative portion 
of the judgment clearly indicates that 
even if the sharers took possession of 
the plots allotted to them their such 
possession till the preparation of the in- 
strument of partition was merely the 
possession of co-sharers in separate pos- 
session of portions of the joint estate. 


7. The next relevant decision on 
which reliance has been placed by the 
learned counsel for the defendants is a 
decision of the Punjab & Haryana High 
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Court in Smt. Har Devi v. Ram Jas 
(1974 Pun LJ 345). In that case, an 
order was passed by the Revenue Officer 
on 21st May, 1968 in the following terms: 


“Counsel for the parties present. De- 
marcation has been effected on the spot. 
Partition has been effected according to 
the plan, Now, naqsha jeem be obtain- 
ed for 4-6-1968.” 


On 17th June, 1968, another order was 
passed by the Revenue Officer which 
recorded that since the period of limita- 
tion for filing an appeal against the 
order dated 21st May, 1968 had expired, 
therefore, instrument of partition pre- 
pared, that was to take effect from Rabi, 
1968. On these facts, it was observed 
that by June, 1968, the joint status of 
the parties had been severed. The learn- 
ed counsel for the plaintiff has invited 
my attention to a decision of a Division 
Bench of Allahabad High Court in Ish- 
war Datt v. Mahesh Datt, (AIR 1925 All 
747). In this decision, it was held that 
although the partition proceedings had 
been brought to an end yet for the pur- 
pose of pre-emption the previous rela- 
tions between the parties were still in 
existence ang did not determine until 
the partition became effective. On the 
basis of this judgment, it is contended 
that even if partition proceedings were 
brought to an end, the same could not 
be considered to be effective till the in- 
strument of partition was prepared, It is 
further pointed out that the stay order 
for not signing the instrument or parti- 
tion was obtained by the plaintiff with 
the purpose that the partition may not 
be effective and the Divisional Commis-. 
sioner had in fact made the order with 
this purpose, The learned counsel has 
also referred to a decision in Smt. 
Mathri v. State of Punjab, (AIR 1964 
SC 986). While interpreting the provi- 
sions as contained under Rules 24 and 
25 of Civil P. Œ. their Lordships ob- 
served as under (at p. 989): 

“An examination of the provisions of 
Rules 24 and 25 of O, 21 of Civil P. C. 
makes the position clear. Rule 24 deals 
with the issue of process for the execu- 
tion of decrees and provides in sub-r. (3) 
that in every such process “a day shall’ 
be specified on or before which it shall’ 
be executed.” Rule 25 then proceeds to 
say that the officer entrusted with the 
execution of the process shall endorse- 
thereon the date on and the manner in 
which it was executed and further that 
if the latest day specified in the pro--. 
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cess for the return thereof has been ex- 
ceeded the reason of the delay or if it 
was not executed the reason why it was 
not executed, and shall return the pro- 
cess with such endorsement to the 
Court. Mr. Khanna has contended that 
the words “reason of the delay” in R. 25 
contemplates a situation where the pro- 
cess has been executed after the date 
mentioned in it under R, 24. In our 
opinion, there is no substance in this 
contention, If R. 25 be read as a whole 
and in the light of the provision in sub- 
r. (3) of R. 24 it is quite clear that the 
“delay” mentioned in R. 25 refers to the 
delay in returninig the process whether 
after or without execution and not to 
any delay in execution. The words in 
sub-rule (3) of R. 24 as quoted above 
clearly show the intention of the legis- 
lature that the execution must be com- 
pleted by the date specified on the pro- 
cess for this purpose. To hold otherwise 
would be to ignore the force of the 
words, “on or before which it shall be 
executed”. It does not stand to reason 
that after providing in R. 24 that the 
process must be executed on or before 
the date specified on it for that purpose, 
the legislature would proceed to undo 
the effect of these words “shall be ex- 
ecuted” by permitting execution even 
after that date. There is no justification 
for reading such intention in the use of 
the words “the reason of the delay”. 
These words, as we have already stated, 
can on an ordinary grammatical inter- 
pretation be referred to the delay in 
returning the process to the Court, We 
are thus clearly of the opinion that the 
warrants in the present case where a 
date in April had been specified as the 
date on or before which they had to be 
executed caused to be executable in law 
before June 7, 1960.” 


On the strength of this 
argued that since the possession 
of the respective shares of the 
parties was delivered after the date of 
its execution had expired, the posses- 
sion so delivered was illegal and ineffec- 
tive, The learned counsel has also drawn 
my attention to a decision in Mulraj v. 
Murti Raghunathji Maharaj, (AIR 1967 
SC 1386) to show that even if the instru- 
ment of partition was prepared by the 


decision, it is 


Revenue Officer in spite of the stay 
order granted by the Divisional Com- 
missioner, the preparation of the same 


was illegal and was rightly revoked by 
the Revenue Officer after he was in- 
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formed about the stay order. He has 
specifically referred to the observations 
made in para 11 of the said judgment. 
The relevant observations may be re- 
produced (at p, 1390):— 

“Though the court which is carrying 
on execution is not deprived of the jur- 
isdiction the moment a stay order is 
passed, even though it has no knowledge 
of it, this does not mean that when the 
court gets knowledge of it, it is power- 
less to undo any possible injustice that 
might have been caused to the party in 
whose favour the stay order was passed 
during the period till the Court has 
knowledge of the stay order, We are of 
opinion that S. 151 of Civil P, C. would 
always be available to the Court execut- 
ing the decree, for in such a case, when 
the stay order is brought to its notice, 
it can always act under S. 151, and set 
aside steps taken between the time the 
stay order was passed and the time if 
was brought to its notice, if that is ne- 
cessary in the ends of justice and the 
party concerned asks it to do so. Though, 
therefore, the court executing the de- 
cree cannot in our opinion be deprived 
of its jurisdiction to carry on execution 
till it has knowledge of the stay order, 
the court has the power in our view to 
set aside the proceedings taken between 
the time when the stay order was pass- 
ed and the time when it was brought to 
its notice, if it is asked to do so and it 
considers that it is necessary in the in- 
terests of justice that the interim pro- 
ceedings should be set aside.” 

8. I have considered the arguments 
advanced by the learned counsel for the 
parties. I have perused the relevant 
provisions of the Himachal Pradesh 
Land Revenue Act, I have also perused 
the form prescribed for preparing an 
instrument of partition under the Hima- 
chal Pradesh Land Records Manual and 
have also considered Chapter 18 and 
R. 17 thereof. The lower Appellate 
Court has reproduced the same in its 
judgment. Ss. 133 and 134 of the Hima- 
chal Pradesh Land Revenue Act which 
are relevant for the purpose may be re- 
produced:— 

“133, Instrument of partition.— When 
a partition is completed, the Revenue 
Officer shall cause an instrument of 
partition to be prepared, and the date on 
which the partition is to take effect to 
be recorded therein, 

134. Delivery of possession of pro- 
perty allotted on partition— An owner 
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or tenant to whom any land or portion 
of a tenancy, as the case may be, is 
allotted in proceedings for partition 
shall be entitled to possession thereof as 
against the other parties to the proceed- 
ings and their legal representatives, and 
a Revenue Officer shall, on application 
made to him for the purpose by any 
such owner or tenant at any time within 
three years from the date recorded in 
the instrument of partition under the 
last foregoing section, give effect to that 
instrument so as it concerns the appli- 
cant as if it were a decree for immov- 
able property.” 


9. As a result, I agree with the lower 
Appellate Court that the preparation of 
the instrument of partition is not a mere 
formality but it is a necessary document 
to make a partition legally effective. It 
is in the instrument of partition that 
the date from which the partition is to 
take effect has to be indicated, I also 
agree with the learned counsel for the 
plaintiff that the possession even if deli- 
vered to the parties before the partition 
was made effective, did not extinguish 
the status of the plaintiff as a co-sharer. 
Moreover, the order for executing the 
warrant of possession was so executed 
after the validity of the same had ex- 
pired. As such, even if the possession 
had been delivered to the respective par- 
ties, the same was ineffective, I further 
agree with the contention of the learned 
counsel for the plaintiff that the Reve- 
nue Officer had rightly revoked the in- 
strument of partition which was prepar- 
ed in spite of the stay order obtained by 
the plaintiff. 


10. For the foregoing reasons, I am 
of the view that the partition has not 
become legally effective so as to sever 
the status of the plaintiff as a co-sharer 
in the land in suit. 


Ul. The result of the above discus- 
sion is that the appeal is dismissed with 
costs, and the decree and judgment 
passed by the lower Appellate Court is 
affirmed, 

Appeal dismissed. 


r 
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Smt. Munni, Appellant v, Atma Ram, 
Respondent. 7 


S. A. No, 79 of 1975, D/- 15-7-1982. 
H2Z/HZ/D557/82/JIS 


Munni y. Atma Ram 


A.I R. 


(A) Contract Act (9 of 1872), S, 215 — 
General Attorney authorised to lease 
out land — Attorney leasing out land to 
his own son — No material on record to 
show that principal, the owner of land 
was kept in dark about rent note — 
Plaintiff stating in evidence that rent 
note was executed in presence of prin- 
cipal — Held, lease was not void nor 
voidable. Case law ref. (Para 8) 

(B) Transfer of Property Act (4 of 
1882), Ss. 105, 108 — Proof of lease — 
Evidence on record to show that posses- 
sion of land was delivered to lessee be- 
fore rent note was executed — Con- 
current finding of fact by two courts 
that tenancy was valid — Finding not 
interfered by High Court — Lease held 
valid, (Civil P, C, (5 of 1908), S. 100). 

(Para 9) 


Cases Referred : Chronological 


AIR 1967 SC 181 7 
AIR 1935 Sind 38 6 
AIR 1934 Bom 86 6 
AIR 1928 Cal 727 5 
AIR 1928 Lahore 196 5 

Chhabil Dass, for Appellant; 
Dev Sud, for Respondent. 

JUDGMENT:— This second appeal is 
directed against the judgment and de- 
cree of the learned District Judge, 
Simla, who affirmed the decree and 
judgment passed by the Sub, Judge, 
Theog. 

2. Aggrieved by the said decree and 
judgment, the appellant has preferred 
this second appeal. The relevant facts 
may be stated. The respondent (herein- 
after referred to as the plaintiff) filed a 
suit against the appellant (hereinafter 
referred to as the defendant) for the 
possession of land measuring 6 bighas 
4 biswas as detailed in the plaint, The 
land in suit was owned by Smt. Sahabi, 
who was an old woman of about 70 
years. She was not able to cultivate the 
land and appointed Shri Anant Ram, 
the father of the plaintiff, as her Gene- 
ral Attorney by executing a registered 
document to this effect, Inter alia, she 
authorised the said Anant Ram to lease 
out the land to some one so that she may 
have some income and also save the 
expenses of its cultivation. The afore- 
said Attorney leased out the suit land 
to the plaintiff at the annual rent of 
Rs. 150 and also delivered the possession 
to the plaintiff in the month of Asauj 
Sambat 2020 BK, corresponding to about 
the month of September, 1963, The plain- 
tiff approached the Patwari_for making 
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decisions of the Supreme Court and these 
principles have been completely igno- 
red; that it is not right on the part of the 
learned Judge to hold that the plaintiff 
wants tò adda new subject matter to 
the suit in that he wants to expand his 
area regarding tenancy; that the amend- 
ments sought for are clarificatory in na- 
ture and are necessary for the proper 
understanding of the nature and scope of 
the suit and for proper adjudication of 
the controversies between the parties; 
that the learned Judge is not correct in 
holding that the application is vitiated by 
mala fides; that 
court to decide merits of the amendments 
while considering the question as to 
whether the application for amendment is 
or is not to be allowed; that amendments 
sought for do not either change the sub- 
ject matter of the suit oy the nature 
and scope of the suit; that no prejudice 
is caused to the defendant and no ac- 
crued right of the defendant is taken 
away if the amendments sought for are 
allowed inasmuch as the suit is at the 
initial stage. 


4. On the contrary, it is submitted by 
Sri V. Krishna Murthy, learned counsel 
for the respondent-defendant, that the 
Civil revision petition is not maintain- 
able since it is a matter which can be 
urged in the appeal against a decree 
passed in the suit; that there is no case 
for exercising the jurisdiction under 
S. 115 of the C.P.C. as it can neither be 
said that the order is the one passed 
without jurisdiction nor can it be’ said 
that it is passed in exercise of jurisdic- 
tion which is not vested in the Court. It 
is also further contendeq that even if it 
is held thatitisa case which falls under 
cl. (c) of S. 115 (1) of the C.P.C., there 
is no case for exercise of jurisdiction 
under S. 115 of the C.P.C., because the 
order refusing or granting the amend- 
ment cannot be said to fall either under 
cl, (a) or (b) of the proviso added by the 
Code of Civil Procedure (Amendment) 
Act No. 104/76 to sub-sec. (1) thereof. On 
the merits of the case it is submitted 
that the plaintiff has baseq the suit on 
the common law right of lateral support 
and not on the lease-hold right; there- 
fore if the amendment is allowed, there 
will be a change in the ‘subject-matter 
of the suit; that having regard to the 
various proceedings that have. taken 
place between the parties prior to the 
filing of the application for amendment 
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it is not open for the 
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withdrawal of the 


Gulabchand 


and also the sujt 


‘Q. S. 10089 of 1981 filed by the son of 


the petitioner, it is not at all open for 
the plaintiff to claim lease-hold rights in 
respect of the suit property inasmuch as 
according to learned counsel, Jawahar- 
lal, the son of the petitioner is a co- 
tenant of the suit premises and by rea- 
son of withdrawal of O. S. No, 10089/81 
by him (Jawaharlal), he is in law dis- 
abled to bring another suit in respect of 
the suit property and the same disabil- 
ity is attached to the plaintiff in the pre- 
sent suit since he being the father of 
Jawaharlal is a co-tenant of the pre- 
mises; that having regard to the various 
proceedings in which the plaintiff has 
not been successful, there are no bona 
fides in the amendments sought for by 
the plaintiff that the amendments in 
question not only enlarge the subject- 
matter of the suit but also change the 
very nature of the suit, in other words 
the amendments if allowed will intro- 
duce new cause of action; therefore the 
same are impermissible in law; that the 
amendments sought for are not at all 
necessary for the purpose of deciding 
the controversies between the parties; 
that great prejudice wil] be caused to 
the defendant if the amendments are 
allowed and as such the trial Court is 
justified, and has- acted well within its 
jurisdiction, in refusing tc allow the ap- 
plication for amendment; therefore there 
is no case for interference under S. 115 
of the C. P. C. 

5. Having regard to the rival conten- 
tions advanced on behalf of the parties, 
the points that arise for consideration 
are: 

(i) Whether the tria] Court can be said 
to have exercised the discretion judi- 
cially keeping in view the principles 
governing the “grant or refusal of 
amendment” in rejecting the application 
for amendment filed at the initial stage 
of the suit? 

(ii) Having regard to the proviso to 
sub-sec, (1) of S. 115 of the C.P.C., whe- 
ther it is a case for interference? 

6. The finding of the learned trial 
Judge that the amendment sought for, in- 
troduces a ney subject-matter entirely 
different from the one pleaded in the 
plaint does not appear to be sound one 
having regard to the plaint allegations. 
In the plaint, the petitioner has speci- 
fically stated that he is the tenant under 
the deferidant of the premises described 
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in the schedule. He has furthéy staled 
in para-7 of the plaint as follows: 

“The property in the occupation of 
the plaintiff Is shown in the enclosed 
map by dark ink colour. It is very clear 
that there is only one lavatory for the 
entire premises and there is only one 
way along the sit out to reach the 
lavatory.” ' 
In para-8 of the plaint, the petitioner 
has further stated that: 

“the respondent ‘is trying to evict the 
plaintiff by demolishing the property in 
the occupation of the plaintiff and also 
by demolishing the other portion of the 
property which are separateg' from the 
schedule property by a common wall 
and which have common roof.” 


The relief sought for in the suit is the 
one for permanent 
ing the. defendant and their workers 
claiming umder them from interfering 
with the peacefy] possession and enjoy- 
ment of the suit schedule property vy 
the plaintiff. In the schedule given to 
the plaint, the suit property is described 
as premises bearing Nos, 78 to 83 and 
the boundary is also given. Along with 
the plaint, a sketch is produced denot- 
ing the suit property with dark ink line. 
It is not disputed before me that the 
amendment sought for by the plaintiff 
does not extend the suit property beyond 
the dark ink line shown in the sxefch 
produced along with the plaint. In the 
written statement, the respondent has 
specifically stated that the plaintiff has 
not only been in possession of the pre- 
mises bearing No. 83 but he is also in 
possession of 3 rooms in the ground floor. 
It is not disputed and it is alsg borne 
out from by the notice issued by the de- 
fendant as per exhibit D. 2 produced 
along with the written statement that 
these three-rooms in the ground floor 
form part of the premises bearing No. 82. 
The relevant portion of Exhibit D.2, is 
as follows: : 
“You are a tenant in premises No. 83, 
Haines Road, Bangalore, purchaseg by 
my client from Sri K. Phoolchand, 
No. 83. Haines Road. consists of the up- 
stair portion consisting of 6 rooms, At 
the time my client purchased the pre- 
mises you were found to be in the oc- 
cupation of 3 rooms in the down stairs 
behind shop premises Nos. 84, 85 and 86 


Haines Road, which is actually part of 


No. 82, Haines Road.” 
Not only this, but in the reply statement 
filed by the plaintiff which is filed much 
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earlier to the filing of the application for 
amendment of the plaint, the -plaintiff 
has made it clear as follows: 


“However the plaintiff is in possession 
of the portion shown in the map as stat- 
edq in para-7 of the plaint. The plaintiff 
is proceeding on the basis of that, the 
same is portion number 83 and he has 
been in occupation of the said portion 
for the last 40 years.” 

It is also further stated in para-4 of the 
reply statement: 

“It is false to state that premises 
number 83 consists only of 6 rooms or to 
state that plaintiff has been residing in 6 
rooms in upstairs along with 3 rooms in 
ground floor only. The plaintiff has been 
in occupation of 6 rooms in upstairs and 
6 rooms in groung floor along with 
toilet, sitout, open passage and passage 
leading to toilet and the plaintif is also 
in exclusive possession of the water 
tank the passage shown as main œn- 
trance in map produced by plaintiff and 
to staiy case therein as clearly shown in 
Map produced by plaintiff.” 

In para-5 thereof, it is also stated ag 
follows: 

“As already been stated the plaintiff 
does not know which is called as 82 and 
83. To the best of his knowledge the 
portion in his occupation shown in the 
Map is No. 83 (eighty-three).” f 
After filing the reply statement, the 
plaintiff hag filed the present application 
for amendment of the plaint in order to 
clarify as to which portion of the pre- 
mises he is in possession as tenant and 
the number it bears. The amendments 
sought for are as follows: 


“1. Substitute the following in the 
eause title in respect of address of plain- 
tiff: — 

Plaintiffs: Sri J. Hiralal, 

Old No, 27, corresponding 
new No. 82, Ola ‘No. D. 27, 
corresponding New No. 83 

: . Haines Road, Bangalore, 

2. Adg after Para:2, The Follewing 
as para 2 (a)’ 


2 (a): The plaintiff is a tenant for the 
past more than 40 years, first under the 
vendor of the defendant and now under 
the defendant in respect of premises 
bearing Old No, 27, corresponding New 
No. 83 which is more fully described in 
the Schedule. The plaintiff herewith 
produces Rent Receipts granted by the 
the Vendor of the defendant for 
Rs. 2,000/- and Rs, 48/- being dated 
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3-12-1977 respectively in respect of pre- 
mises Old No. 27, Haines Road and they 
are marked at Annexures Al and A2. The 
plaintiff also submits that he is all along 
paying the charges in respect of water 
consumption and electricity power, to 
the tenancy premises and that he here- 
by produces receipts in respect of pay- 
ments made hy him towards water sup- 
ply bill and electricity bill of the pre- 
‘mises Old No. 27 corresponding New 
No. 82 and Old No. D. 27 corresponding 
New No. 83. These receipts are produced 
at Annexure-B series numbering 46 
(forty-six) in all. 

Add after para-5 in the plaint the fol- 
lowing as para-5 (a):— 


The plaintiff is in possession of pre- 
mises Old No. 27 corresponding New 
No. 82 along with premises Old No, D. 27 
corresponding New No. 83 which is clear 
from the notice issued by the Advocate 
for the Vendor of the defendant dated 
23rd January, 1978 (lawyer notice issued 
by Sri S. Nanjundaswamy, Advocate at 
Annexure-C) and also lawyers’ notices 
issued on behalf of the defendant dated 
13-1-1979 and 13-11-1980 (lawyer notice 
issued by Shri S. V. Subrahmaniam, 
Advocate at Annexures D, 1 and D. 2). 
These notices are produced herewith at 
Annexures C, D1 and D.2. 


Add after para 7 of the plaint, the fol- 
lowing as para 7 (a):— 


The sketch produced along with the 
plaint shows only the complete ground 
floor occupation which is bearing pre- 
mises Old No. 27 corresponding New 
No. 82. The plaintiff ig actually in pos- 
session of this ground floor in addition 
to upstairs premises bearing Old No, D27 
corresponding New No, 83 the amended 
Sketch is produced herewith at An- 
nexure-E. Add after para-9 of the plaint 
the following as para 9 (a) :— 


The defendant has not come in legal 
and physical possession of any portion of 
the premises. which he has purchased 
by Registereq Sale Deed dateq 3-4-1978, 
registered as Document No. 133/1978-79 
in Book No. 1 at pages 181 to 184 Vol. 
1961 of the Sub-Registrar Shivajinagar, 
Banglore, from Sri K. Phoolchand; but 
has taken law into his own hands in spite 
of protests of plaintiff and threatens to 
demolish the ‘wall which is the eastern 
wall of the tenancy premises on the 
strength of the licence I;i P, No. 845/79, 
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which he has obtained from the City 
Municipal Corporation only for the pur- 
pose of H. R. C. proceedings pending 
against the plaintif and other tenants. 
It is respectfully submitted that,- this 
Licence itself was obtained by suppres- 
sion of material facts and that he can- 
not implement the said licence granted 
by the Corporation unless ang until he 
takes and gets vacant possession of the 
premises from the tenants who are in 
occupation of the entire building in due 
course of law. In fact, in all eight H.R.C. 
cases are pending in the H.R.C. Court 
and ali those H.R.C. proceedings have 
been clubbeq together. The defendant 
has not secured vacant possession of the 
premises (property) purchased by him 
in the above said sale deed and this fact 
is clear from the perusal of the recitals 
in the Sale Deed, a photostat copy of the 
certified copy of the Sale Deed is pro- 
duced herewith at Annexure-F. 


Add the following after para-13 of the 
plaint as para-14 under Caption Prayar 
in Place of Existing Prayer: 


14: Wherefore the plaintiff prays for 
the judgment and decree of permanent 
injunction restraining the defendant, 
workers, agents ang al] other claiming 
under them from interfering with the 
peaceful possession and enjoyment of 
the schedule property namely premises 
bearing Old No. 27 corresponding New 
No. 82 and premises bearing Old No. 
D-27 corresponding New No. 83 more 
fully described in the Schedule herein- 
umder: 


Subslitute the following 
place of existing one: 


SCHEDULE 

Premises bearing Old No, 27 corres- 
ponding New No. 82 in the Ground 
Floor consisting of a Kitchen, a Bath- 
room, lavatory, a dining-cum-sit. out 
including a courtyard. -and premises Old 
No. D-27 corresponding New No. 83 
consisting of 3 twin rooms, used as bed- 
rooms in the upstairs being premises in 
the upstairs over the premises New Nos. 
84, 85 and 86 situated on Haines Road, 
Civil Station, Bangalore, and the open 


schedule in 


terrace portion one sit-out dining of 
No, 82 bounded on the: 

East by. Nehrupuram;' 

West by: Haines Road; 

North by: Marfamma Temple and 
<- South by: .. Private property.” 
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7. Thus it is apparent that the learn- 
eq Judge has not correctly read the 
plaint. The conclusion that the amend- 
menis if allowed would introduce a new 
subject-matier ig mainly based on the 
ground that the suit is based on the 
common law right of lateral support and 
not on the leasehold right. It is already 
pointed out that in para-8 of the plaint 
it ig specifically stated that the defend- 
ant is trying to evict the plaintiff by de- 
molishing the other portion of the pro- 
perty in the occupation of the plaintiff. 
Therefore, the plaint is not only based 
upon the common law right of lateral 
support but it is also based upon the 
possession of the plaintiff of the suit pro- 
perty as a tenant, 


8. Now the question for consideration 
is whether the plaint as it stands with- 
out amendment can be said to include 
the ground floor portion which is now 
admitted to be a part of premises No, 82. 
In Exhibit D-2 itself, the defendant has 
admitted that the three rooms -in ..the 
ground floor are .in possession of the 
plaintiff and they. are part.of premises 
No. 82. It is not:disputed that even if the 
amendment: is allowed, the suit. property: 
does not exceed the area shown by the 
dark ink line. in the plaint sketch. 

Having. regard to the. allegations con- 
tained. in the plaint and also the -reply 
statement, read with the. notice-exhibit 
D-2, I do not think that the learned 


Judge is right in holding that the. amend- ` 


ments if allowed, would result in bring- 
ing: the new area. into. the. fold of the, 
suit, 

9. The reasoning of the “learned 
Judge that since the son ofthe petitioner 
had. filed the suit. O. S.. Nọ,- 10089 
of 1981 against the defendant and in 
that he did not claim that.the . portion 
forming part of the premises. bearing 
No. 82 also formed part.of the. lease- 
hold right and that suit was withdrawn; 
therefore, it was not at.all open for the 
petitioner, being. a co-tenant, to: claim 
lease-hold right - in the portion .. forming 
part of premises No. 82. To some extent, 
this reasoning- of the learned Judge. has 
already been shown: tobe not. correct in 
the earlier. portion- of this order by 
pointing out that the . amendment does 
not have the effect of inclusion of the 
new area to the: suit property. . Even 
otherwise, the learned Judge ought. not 
.to. have gone. into this question- at this 
- Stage because..it ig -not- permissible to go 
into: the ‘merits of the: .amendment-. while 
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considering the application for amend- 
ment. Whether the petitioner is a co~ 
tenant along with his son Jawaharlal, 
whether he is entitled to claim lease~ 
hold right in the premises bearing No, 82 
having regard to the suit O, S. No. 10089/ 
81 which is filed and withdrawn by his 
son Jawaharlal, are matters to be decid- 
ed in the suit after a trial, as these mat- 
ters not only require evidence but also 
have a bearing on the merits of the 
claim made by the plaintiff. Therefore, 
this question ought not to have been 
considered while dealing with the ap- 
plication for amendment, This proposi- 
tion receives support from the decisions 
reported in AIR 1949 Mad 433 anq (1979) 
2 Kant LJ 39. 


10. Another reasoning of the learned 
Judge that there are no bona fides on the 
part of the plaintiff in filing the applica- 
tion for amendment as he has failed in 
the other proceedings such as rejection 
of the interlocutory -application for 
temporary injunction filed in the suit, 
and the confirmation of that order in the 
appeal ..filed by -him in M.F.A. 413 of 
1981, dismissal of the writ petition which 
is filed by the petitioner challenging the 
order of the commissioner to demolish 
the- building; and.. also the dismissal of 
the application filed by the son..of the 
petitioner in the other suit for tempor- 
ary injunction and confirmation of the 
same in M.F.A. No. 36 of 1981 by this 
Court. No doubt, prior to the filing of 
application for amendment certain pro- . 
ceedings have taken place; but, it is. 


‘pertinent to notice that in all these pro- 


ceedings except O. S. No, 10089‘of 1981 
and the writ petition, nothing is finally 
decided as they are only interlocutory 
proceedings. As far as the writ proceed- 
ing was concerned, it had nothing to do 
with the relief prayed in the suit, inas- 
much ag the question involved in the 
writ petition related to the -jurisdiction 
of the commissioner of the Corporation 
to order for demolition of thé building. 
Therefore, it did not have any bearing 


on the subject-matter of the 
present amendment ang also the 
subject-matter of the suit. Regarding 


the withdrawal of O. S. 10089 of: 1981 it 
has been already pointed out that it is a 
matter to be considered while deciding 
the suit, Therefore, it is not possible to 
agree with the contention of Sri- V: Kri- 
shna Murthy, that having regard to the 
various proceedings that . have . taken 
place between the parties, there . are no 
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bona fides on the part of the petitioner 
in seeking the amendment‘ and it is in- 
tended to overcome the findings recorded 
in the previous proceedings. I have al- 
ready pointed out that the said proceed- 
ings are interlocutory proceedings 
therefore they cannot have a bearing on 
the application for amendment much 
less on the subject matter of the suit. 


11. Sri V. Krishna Murthy, learned 
counsel for the respondent, has argued 
at length with regard to “common wall” 
and the right of latera] support. It is con- 
tended that in the case of tenancy, there 
is no question of common wal] between 
the tenant and the landlord, Learned 
counsel has brought to the notice of the 
Court several decisions in support of 
these contentions, In my opinion, it is 
not necessary to deal with these ques- 
tions in this proceeding because they do 
not have any bearing on the. question as 
to whether the amendments sought for 
should or should not be allowed. There- 
fore, I refrain from dealing with these 
questions. . 


12. An argument js- Sis ‘advanced 
with regard.to the disability of Jawahar- 
lal, the sen of the petitioner, arising out 
of the withdrawal -of the ‘suit O. S. 
No. 10089 of 1981 and consequently, the. 
petitioner is also stated to have become 
disabled to obtain relief in the.. present. 
suit. In. support of this contention, learn- 
ed counsel has placed reliance: on the 
following decisions: of the Supreme 
Court: -> a ~~ = aoa 


1. AIR 1962 SC 89 — 
2. AIR 1966 SC 153 
3. AIR 1966 SC 1427. 
4. AIR 1973 SC 204. - 


It has already been pointed. out that 
for deciding the question as to whether 
the petitioner is a co-tenant ‘of the suit 
premises along with, his son evidence is 
required; further a decision on this 
question will have a bearing on the 
merits of the suit and the amendment, 
therefore, i¢ is not necessary to deal with 
this contention at the stage of considera- 
tion of the application for amendment. 
Hence, I do not propose to deal with. this 
question also. 


- J3. 
` learned City Civil Judge -has. applied the 
principles governing the grant or refusal 
of the amendment. These- principles are 
well settléd. In-the case of. L. J. Leach 
and Co. Lid. v- M/s. Jardine. Skinner & 
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Now I will sonaid hither: the 
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Co., reported in AIR 1957 SC 357, it is 
laiq down as follows (at p. 362). 

‘It is no doubt true that courts would, 

as a rule, decline to allow amendments, 
if a fresh suit on the amended claim 
would be barred by limitation on the 
date of the application. But that is a fac- 
tor to be taken into account in exercise 
of the discretion as to whether amend- 
ment should be ordered, ang does not 
affect the power of the Court to order 
it, if that is required in the interest of 
justice.” 
After referring to these principles in a 
subsequent decision reported in the same 
volume at p. 365 (P. H, Patil v. K. 5. 
Patil) (AIR 1957 SC 363), the Supreme 
Court has held that Batchelor, J., has 
correctly enunciated the principles gov- 
erning the grant or refusa] of amend- 
ment in Kisandas Rupchand v. Rachappa 
Vithoba ( (1909) ILR 33 Bom 644). The 
relevant portion of the judgment is as 
follows: 

“We think that the correct principles 
were enunciated by Batchelor, J. in his 
judgment in the same case, viz:, (1909) 33 
Bom. 644 at p. 655 (c) where he -said at 
Pp. 649-650: 

“All amendments ought to be allowed 
which satisfy the two conditions (a) of 
not working injustice to the other side, 
and (b) of being necessary for the pur- 
pose ` of determining the real questions 
in controversy between the parties...... 
but I refrain from citing further auth- 
orities, as, in my opinion, ‘they all laid 


down ‘precisely the same doctrine, That 
doctrine, as I understand it, “is that 
amendment’ shoul@d «be refused only 


Where the other party cannot be placed 
iri the same position as if the pleading, 
had been originally: correct, but the 
amendment would cause him an injury 
which could not be compensated in 
costs, It is merely a ` particulay case of 
this general rule that- where a plaintiff 
seeks to amend by setting up a fresh 
claim in respect of a cause of action 
which since the institution of the suit 
had become barred by limitation, the 
amendment must be refused; to allow it 
would be to cause the. defendant an in- 
jury which could not be compensated in 
costs by- depriving him of a good de- 
fence to the claim. The ultimate test 
therefore still] remains the same, can the 
amendment be allowed without injus- 
tice to the other side, oy can it not?” 
Batchelor, J. made these observations in 
a -case” wHeré ` -the claim «was fer 
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- dissolution of partnership and accounts, 
the plaintiffs alleging that in pursuance 
of a partnership agreement they had 
delivered Rs. 4,001 worth of cloth to the 
defendants. The Subordinate Judge 
found that the plaintiffs dig deliver the 
cloth, but came to the conclusion that 
no partnership was created, At the ap- 
pellate stage, the plaintiffs abandoned 
the plea of partnership and prayed for 
jJeave to amend by adding a prayer for 
‘the recovery of Rs. 4,001, At that date, 
the claim for the money: was barred by 
limitation, It was held that the amend- 
ment was rightly allowed, as the claim 
was not a new claim. : 


(ii) The same. principles, we hołd, 
_ should apply in the present case. The 
amendments do not really introduce a 
new case, and the application filed by 
the appellant himself showed that he 
was not taken by surprise; nor dig he 
have to meet a new claim set up for the 
first time after the expiry of the period 
of limitation.” 
In the same case, the Supreme Court 
has also quoted with approval, the deci- 
sion of the Privy Council, in Charan 
Das’s case (AIR 1921 PC 50). The rel- 
evant portion is as follows: 


“We accept as correct the decision in 
Charan Das y, Amir Khan, 47 Ind App. 
255: (AIR 1921 PC 50) which lays down 
that: : 

“though there was full power tọ make 
the amendment, such a power should 
“not as a rule be exercised where the 
effect was to take away from a defend- 
ant a legal right which had accrued to 
him by lapse of time; yet there were 
cases where such considerations were 
outweighed by the special circumstances 
of the case.” te 
‘Again ih a later decision in the case of 
Ganesh Trading Co, v. Moji Ram, re- 
ported in AIR 1978 SC 484, which is also 
referred by the learned City Civil Judge, 
but has not been correctly understood, 
it has been held as follows (at p. 486): 


“4. It is clear from the foregoing sum- 
mary of the main. rules of pleadings that 
provisions for ihe amendment of plead- 
ings, subject to such terms as to costs 
and giving of ail parties concerned 
necessary opportunities. to meet exact 
situations resulting from amendments, 
are intended for promoting the ends of 
justice and not for defeating them. Even 
if a party or its counsel is inefficient in 
setting out its ease initially the short- 
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coming can certainly be removeg gen- 
erally by appropriate steps taken by a 
party which must no doubt pay costs for 
the inconvenience or expense caused to 
the other side from its omissions, ‘The 
error is not incapable of being rectified 
so long as remedial steps do not unjusti- 
fiably injure rights accrued, 


5. It is true that, if a plaintiff seeks 
to alter the cause of action itself and to 
introduce indirectly, through an amend- 
ment of his pleadings, an entirely new 
Or inconsistent cause of action amount- 
ing virtually to the substitution of a new 
plaint or a new cause of action in place 
of what was originally there, the Court 
will refuse to permit it if it amounts to 
depriving the party against which a suit 
is pending of any right which may have 
accrued in its favour due to lapse of 
time. But, mere failure to set out even 
an essential fact does not, by itself con- 
Stilule qa new cause of action. A cause of 
action is constituted by the whole bundle 
of essential facts which the plaintiff 
must prove before he can succeed in his 
suit. It must be antecedent to the insti- 
tution of the suit., ff any essential fact is 
lacking from averments in the plaint 
the cause of action will be defective, In 
that case, an attempt to supply the omis- 
Sion has been and could sometimes be 
viewed as equivalent to an introduction 
of a new cause of action which, cured of 
its shortcomings, has really become a 
good cause of action. This, however, is 
not the only possible interpretation to be 
put on every defective state of pleadings. 
Defective pleadings are generally cur- 
able if the cause of action sought to be 
brought out was not ab initio completely 
absent. Even very defective pleadings 
may be permitted to be cured so as to 
constitute a cause of action where there 
was none, provided necessary conditions, 
such ag payment of either any additional 
cour; fees, which may be payable, or, of 
costs of the other side are complied 
with. It is only if lapse of time has 
barred the remedy on a newly constitut- 
ed cause of action that the courts should 
ordinarily, refuse prayers for amend- 
ment of pleadings.” 


14. From the aforesaid decisions of 
the Supreme Court, the following princi- 
ples governing the amendent, emerge: 


G) Tf a fresh suit on the amended 
claim is barred by law of limitation o 
the date of the application; the amend- 
ment should not normally be allowed. 
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(11) Amendment ta be allowed, must be 
such that it shoulg not cause injustice to 
‘the other side. 
(H1) It must. be necessary fop the pur- 
pose of determining the rea] questions 
in controversy between the parties, ` 
(IV) Amendment should not be allow- 
red if it is likely to cause such injury 
heey cannot be compensated in costs 

uch ag a Claim which is barred on the 
date of the application etc. 

(V) Amendment should not be allowed 
if it has got the effect of taking away 
the legal right accrued to the other side 
by a reason of lapse of time. 

* The amendment sought to be introduc- 
te in the instant case does not contra- 










ene any of the aforesaid principles. 
‘However, it is contended by Sri V. Kri- 
shna Murthy learned counsel foy there- 
spondent that in the origina] plaint it is 
not the case of the plaintiff that he has 
been the tenant of the part of the pre- 
mises bearing No, 82 anq as such it 
amounts to introduction of a new case if 
the amendment is allowed, It has al- 
ready been pointed out that the amend- 
ment does not introduce any change in 
the nature of the suit nor does it intro- 
duce a ney cause of action. The suit re- 
mains to be the one fop permanent in- 
jumction restraining the defendant from 
interfering with the peaceful possession 
of the plaintiff and. it continues to be the 
suit based on the possession of the peti- 
tioner-plaintifg as a lessee of the suit 
premises. Thus it does not either alter 
the nature of the suit or introduce a new 
cause of action, With regard.to the in- 
clusion of the area, it has already been 
pointed out that apart from the plead- 
ings, specifically in the reply statement 
the petitioner-plaintiff has pleaded that 
he hag Been in possession of the portion 
whieh has now been. clarified by the 
amendment and it is also supported. by 
the contents of the notice (Exhibit D. 2) 
which is given' by the defendant-respon- 
dent. Therefore, it is clear that the 
learned tria] Judge is not right in hold- 
ing that the amendment, if allowéd, it 
changes the nature of the suit. 

15. The reasoning of the learned trial 
Judge that the amendment is not at all. 
necessary for the purpose of deciding the 
question in controvery between. the par- 
ties, is also not correct. An ambiguity 
with regard to the subject-matter of the 
{suit must be clarified at the- 
threshold of the suit, so that the parties 
can proceed to take the tria} with cor- 


J. Hiralal v. 


’ revision is not liable to be 
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rect understanding of the subject-matter 
of the suit. 


£6. I is contended by Sri V. Krishna 
Murthy, learned counse] for the respon- 
dent that at any rate the order under 
interferred 
with inasmuch as it cannot be said that 
the trial Court has either exercised a 
jurisdiction. not vested in it by law, or 
has failed to exercise a jurisdiction so 
vested in passing the order under revi- 
sion. Ie is further submitted. that unless 
it is brought under S. I5 (1) (c) of the 
€ode of Civil Procedure, in other words, 
unless it is established’ that the trial 
€ourt has acteg in exercise of its juris- 
diction illegally or with material ir- 
regularity in passing the order in. ques- 
tion and it is further established’ that an 
irreparable injury would be caused to 
the plaintif by disallowing the amend- 
ment, the order under revision’ cannot 
he interfered with. 


16.1 No doubt, the Court by allowing 
Gy refusing to allow the amendment, 
cannot be said to have either exercised 
a jurisdiction not vested! in. it by law or 


_ failed’ to exercise a jurisdiction. so vest- 


ed in. it. Therefore it is necessary. to con- 
sider whether the trial Court by dis- 
allowing the amendment, has commit- 
ted: an iNegality oy acted! with material 
irregularity, and if so: whether it is a 
ease for interference. It is submitted 
that an order allowing or refusing to 
allow amendment is a matter which lies 
within the discretion. of the trial Court 
and as such it is not liable to be inter- 
fered with under S, 115 of the Code of 
Civil Procedure, as long as the discre- 
tion: is exercised judicially on the basis 
of the reasons given therein. No doubt, 
as Jong as the discretion is exercised by 
the trial] Court judicially, this court in 
exercise of its jurisdiction under Sec. 115 
©.P.€., does not normally interfere. It is 
only when the discretion. is not exercised 
judicially and’ the reasons given for 
exercise of the discretion. are wunsustain- 
able or are opposeg: to established 
principles of law governing the subject, 
such. as being opposed to the principles 
laid: down by the Supreme Court or by 
this Court on the subject (sic). There- 
fore the question that has to be consider- 
ed. is as to whether an error or illegality 
falling within the aforesaid categories 
committed by the Court while allowing 
or refusing to allow. an amendment falls 
within the scope of S. 115: (1): fe) of the 
Code of Civil Procedure. i 
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16.2. In the instant case, the trial 
Court has not followed the principles 
enunciated by the Supreme Court re- 
garding allowing or refusing to allow 
an amendment, and this has affecteq the 
ultimate decision in the case, If only the 
principles enunciated by the Supreme 
Court which have been adverted to 
earlier, would have been borne in mind 
by the trial Court while considering the 
application for amendment, ‘which only 
seeks to remove the ambiguity relating 
to the subject-matter of the suit which is 
in the initia] stage, there would have been 
no reason whatsoever for the trial Court 
to reject such an amendment, Thus, fai- 
lure to bear in mind the principles 
enunciated by the Supreme Court on the 
subject of amendment, has affected the 
ultimate decisions. Supreme Court, in 
Sher Singh v. Joint Director of Consolida- 
tion, reported in AIR 1978 SC 1341 has 
held as follows (at p, 1345): 

“13. The position that emerges from 
these decisions is that S. 115 of the Civil 
P. C, empowers the High Court to satisfy 
itself on three matters, (a) that the order 
of the subordinate Court is within its 
jurisdiction; (b) that the case is one in 
which the Court ought to have exercised 


jurisdiction; or (c) that in exercising 
jurisdiction the court has not acted 


tt aa Ra 
illegally, that is, in breach of some pro- 


visions of law, or with material ir- 
regularity by committing some error of 





procedure in the course o£ the trial 


which is material in that it may have 
affected the ultimate decision. Anq if 
the High Court is satisfied that there is 
no error in regard to any of these three 
matters, it has no power to interfere 
merely because it differs from the con- 
clusions of the subordinate court ‘on 
question of -fact or law, A distinction 
must be drawn between the errors com- 
mitted by subordinate courts in deciding 
questions of law. which have relation to, 
or are concerned with, questions of 
jurisdiction of the said Courts, ang errors 
of law which have no such relation ‘or 
connection, An erroneous decision on. a 
question of fact or of law reached by 
the subordinate Court which has no 
relation to question of jurisdiction of 
that Court, cannot be corrected by the 
High Court under S. 115.” 

g (Emphasis is supplied) 
{From the above enunication, it is clear 
ithat in exercising the jurisdiction, if the 

Court ‘acts illegally that is, in breach of 
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some provision of law or with material 
irregularity by committing some error 
of procedure in the course of the trial 
which is material and thereby the ulti- 
mate decision in the case is affected, the 
High Court can interfere with such an 
order under S. 115 of the C.P.C., as such 
a case falls under S. 115 (1) (c) of the 
C.P.C, In the aforesaid decision, the two 
decisions of the Privy Council reported 
in AIR 1917 PC 71 (Balakrishng Udayar 
v. Vasudeva Ayyar) and AIR 1949 PC 


156 (Venkatagiri Ayyangar v. Hindu 
Religious Endowments Board, Madras) 
and the earlier decision of the Supreme 


Court reported in AIR 1964 SC 1336 
(Manindra Lang and Building Corporation 
Ltd., v. Bhutnath Banerjee); AIR 1966 
SC 153 (Pandurang Dhoni v. Maruti 
Hari Jadhav) and AIR 1971 SC 2324 
(D. L. F. Housing and Construction Co., 
Pvt. Ltd, New Delhi v, Sarup Singh) 
have been considered, Therefore, it is 
not necessary to refer to these decisions 
which have been relied upon. by the 
learned counsel for the respondent. 
However it is necessary to refer to an- 
Other decision of the Supreme Court re- 
ported in AIR 1953 SC 23 (Keshardeo v, 
Radha Kishen), on which greater em- 
phasis is laid by the learned counsel for 
the respondent, It is already pointed out 
that as per the aforesaiq decision of the 
Supreme Court in Sher Sing’s case (AIR 
1978 SC 1341) if the ultimate decision 
of the Court is affected by reason of 
illegality or irregularity committed in 
exercise of itg jurisdiction, this Court 
can very well interfere with such an 
order in exercise of its jurisdiction under 
Sec. 115 of the Code of Civil Procedure. 
In the case of M. L. Sethi v. R. P. Ka- 
pur, reported in AIR 1972 SC 2379, the 
principles enunicated by the Privy Coun- 
cil in N. S. Venkatagiri Ayyangar v, 
Hindu Religious Endowments Board, 
Madras, (AIR 1949 PC 156) have been 
reiterated as follows (at p, 1344): , 
EEE EEN, that S. 115 em- 
powers the High Court to satisfy itself 
On three matters, (a) that the order of 
the subordinate court is within its juris- 
diction; (b) that the case is one in which 
the Court ought to exercise jurisdiction; 
and (c) that in exercising jurisdiction 
the court has not acted illegally, that is, 
in breach of some provision of law, or 
with material irregularity, that is, by 
committing some error of procedure in 
the course of.the trial which is material 
in that it may have affected the ultimate 
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decision. And if the High Court, is satis- 
fied on those three matters, it has no 
power to interfere because it differs from 
the conclusions of the subordinate court 
on questions of fact or law.” 


16.3. On the basis of the decision of 
the Supreme Court reported in AIR 1953 
SC 23 (Keshardeo vy, Radha Kishen) it is 
contended by Sri V. Krishna Murthy, 
learned counsel for the respondent that 
having regard to the principles laid 
down therein, there is no scope for inter- 
ference under S. 115 of the C.P.C. with 
an ordery refusing to allow an amend- 
ment. It is submitted that an illegality 
or material irregularity falling under 
8S. 115 (1) (c) of the C.P.C. does not en- 
able the High Court to interfere with 
the order as long as such an illegality 
Or material irregularity does not affect 
the jurisdiction of the Court. In this re- 
gard, it may be noticed that the afore- 
said decision of the Supreme Court in 
Keshardeo’s case (AIR 1953 SC 23) has 
been considered by the Supreme Court 
in its later decision reported in AIR 
1959 SC 492 (Chaube Jagdish Prasad v. 
Ganga Prasad Chaturvedi. In that case, 
after referring to the decisions in 
Keshardep Chamria’s case (AIR 1953 SC 
23), Venkagiri Ayyangar’s case (AIR 
1949 PC 156) and Balkrishna Udayar’s 
case (AIR 1917 PC 71), it has been held 


by the Supreme Court as follows (at 
p. 497-98): ` 
“Thus if .a subordinate Court had 


jurisdiction to make the order it made 
and has not acted in breach of any pro- 
vision of law or committed any error of 
procedure, which is material ang may 
have affected the ultimate decision, then 
the High Court has no power to inter- 
fere. But if on the other hand it decides 
a jurisdictional fact erroneously and 
thereby assumes jurisdiction not vested 
in it or deprives itself of jurisdiction so 
vested, then the power of interference 
under S. 115 of the C.P.C, becomes ope- 
rative.” 
It is also further held by the Supreme 
Court, in the very decision, thus (at 
p. 497): , 
“Section 115 of the C.P.C., empowers 
the high court, in cases where no appeal 
lies, to satisfy itself on three matters: (a) 
& (b) 
(c) that in exercising the jurisdiction 
the Court has not acted illegally, that is, 
in breach of some provision of law or 
with material irregularity, that is, by 
committing some error of, procedure in 
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the course of the trial which is material 
in that .it may have affecteq the ultimate 
decision......... ses oe cute aE a TREAS 
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Therefore if an erroneous decision of a 
subordinate Court, resulted in its exer- 
cising jurisdiction not vested in it by 
law or failing to exercise the jurisdiction 
so vesteg or acting with material ir- 
regularity or illegality in the exercise of 
its jurisdiction the case for the exercise 
of powers of revision by the High Court 
is made out.” 


Again in the case of Maganlal Chhota- 
bhai y, Chandrakant Motilal, reported in 
AIR 1969 SC 37, while referring to the 
argument on behalf of the petitioners 
therein i was held that the Assistant 
Judge had acteq illegally and with 
material irregularity, therefore the High 
Court had full power to revise the de- 
cree under S. 115 of the C.P.C. Conse- 
quently, the decree of the High Court 
was confirmed, 


sasira Vispaa vee 


17. I have already referred to a deci- 
sion of the Supreme Courtin Sher Singh’s 
case reported in -AIR 1978 SC 1341 in 
which the position emerging from the 
previous decisions of the Supreme Court 
has been stated, Therefore, the conten- 
tion of Sri V. Krishna Murthy, learned 
counsel for the respondent, that’ how- 
ever gross an illegality or irregularity 
may be, as long as it does not affect the 
jurisdiction of the Court, it is not open 
for this Court to interfere in exercise of 
its jurisdiction under S. 115 of the C. P. 
Code, cannot be accepted. The illegality 
or material irregularity committed by 
the lower Court in exercise of its juris- 
diction is such that it has affected the 
ultimate decision in the case, it is open 
for this court to interfere in exercise of 
its jurisdiction under cl. (c) of sub-sec, (1) 
of S. 115 of the C.P.C. (for short, ‘the 
Code’), 


18. Lastly it is contended on behalf 
of the respondent that in the instant 
case, the requirements of either clause (a) 
or clause (b) of the proviso to sub-sec. (1) 
of S. 115 of the Code, cannot be held io 
have been Satisfied; therefore, it is not- 
a case for interference under Sec. 115 
of the Code. The proviso to sub-sec, (1) 
of Sec. 115 of the Code is added by the - 
Central Act No, 104/76 and it is as 
follows : 


“Provided that the High Court shall 
not, under this section, vary or reverse 
any order made, or any order deciding 
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an issue, in the course of a suit or 
other proceeding, except where:— 


(a) the order, if it had been made in 
favour of the party applying for revision, 
would have finally disposed of the suit or 
other proceeding, or ` 


(b) the order if allowed- tọ stand, 
would occasion a fallure of justice or 
cause irreparable injury to the party 
against whom it was made.” 

From the aforesaid proviso, it is clear 
that it deals with interlocutory orders 
only. The proviso places further restric- 
-tions in addition to the restrictions 
placed by clauses (a) to (c) of sub-sec- 
tion (1) and also by sub-see. (2) of See- 
tion 115, in exercising the power of re- 


vision by the High Court wundey Sec- 
tion 115 of the Code, against the 
interlocutory orders passed by the 


courts subordinate to it. It is not neces- 
sary that in every case, the requirements 
of both the clauses (a) ang (b) of the 
proviso must be satisfied. In a given 
case, if the requirement of clause (a) of 
the proviso is not satisfied, but never- 
theless, the requirement of clause (b) of 
the proviso is satisfied, and it is estab- 
lished that the case falls either under 
clause (a), (b) or (e) of sub-sec. (1) 
thereof, and the order is not appealable, 
it is open for the High Court to inter- 
fere in such a case, under revision, The 
limitations on the power of revision 
placed by clauses (a) ang (b} were 
nevertheless taken into consideration by 
the High Courts while exercising the 
revisional jurisdiction even before the 
amendment. What all the amendment 
does, iş to transform those restrictions 
into a statute. Though in the instant 
case, the requirement of clause (a) of 
the Proviso to sub-section (1) of S. 115 
of the Code, is not satisfied, but it has 
to be seen whether the requirements of 
clause (b) of the proviso are satisfied. In 
this regard, it is contended by Sri. V. 
Krishna Murthy, learned counse] for 
the respondent, that as it is open for the 
appellate Court to correct the error if 
any committed by the trial Court in not 
allowing the amendment, it cannot be 
held that if the order in question ig al- 
lowed to stand, it would either occasion 
_a failure of justice or cause irreparable 
injury to the petitioner against whom 
it ig made. No doubt, it is open for the 
appellate court to correct this’ error and 
alloy the smendment; but in such’ an 
event, the ease will have to be remand- 
ed for further trial and that would cause 
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an irreparable injury to the petitioner, 
On the contrary, if the order is set aside 
and the amendment is allowed as it is 
made out that the case falls under 
clause (c) of sub-section (1) of Sec- 
lion 115 of the Code, this will avoid 
remand anq the parties will have a clear 
idea about the subject matter of the suit 
and that would also enable the parties 
to adduce evidence in support of their 
contentions yaised in the suit. Thus, in 
the instant case, if the order under re- 
vision is allowed to stand, it would not 
only occasion failure of juslice but it 
would also cause an irreparable injury 
to the petitioner against whom it is 
made. By allowing the amendment in 
question, no prejudice whatsoever is 
going to be caused to the respondent 
because the suit is at the initial stage 
and it does not affect any right alleged 
to have heen accrued to the respondent. 
Therefore, J am of the view that the 
tria] court has not exercised the discre- 
tion judicially in refusing to allow the 
amendment. Hence, there is a case for 
exercising the revisional jurisdiction 
under S. 115 of the Code. 

19. For the reasons stated above, 
both the points are answered in favour 
of the petitioner. Consequently, the re- 
vision petition is allowed. The order of 
the trial court dated 3rd October, 1981, 
passed by the learned, Jf. Additional 
City Civil Judge, Bangalore, in O. S. 
No. 10358/80 is set aside and LA. No. 8 
is allowed. 

20. Before parting with the case, it is 
necessary to make it clear that the find- 
ings recorded with regard to the scope 
of the amendment sought for in the ap- 
plication — I.A. 8, which is allowed by 
this order, cannot be taken to have been 
expressed finally as the same are intend- 
ed only for the purpose of interlocutory 
application in question, As such, it is 
still open for the defendant to contend 
that the entire suit property as explain- 
ed by the amendment, does not form 
the subject-matter of the lease. 

21. As it was open for the plaintiff 
to include in the original plaint itself 
the amendment which he has now sought 
to introduce and as the application is 
filed nearly after one year of filing of the 
suit, even though the revision petition 
is allowed, in the ends of justice the 
petitioner must be ordered to pay the 
costs of the defendant. 

22. Accordingly, the _ petitioner-plain- 
4iff is directed to pay a stim’ of Rs: 200/+ 
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to the defendant towards the costs, 
which has to be paid or depositeg in the 
trial Court, within: one month from to- 
day, 

Revision allowed. 


AIR 1983 KARNATAKA 43 
K. S. PUTTASWAMY, J. 

D. L. Suresh Baby and etc., Petitioners 
v. Institute of Chartered Accountants of 
India and others, Respondents, f 

Writ Petn. Nos. 20488 and 20743 of 
1982, D/- 5-7-1982. 

(A) Constitution of India, Art. 226 


Territorial jurisdiction of High Court — ` 


Residence of parties and place where 
cause of action arises, (Civil P. C. (1908), 
S. 20). 

The petitioners who were Chartered 
Accountants having residence in Banga- 
lore filed their nominations to the Cen- 
tral and Regiona] Councils of the Insti- 
tute of Chartered Accountants of India 
which had its office at Delhi. The peti- 
tioners sent their nomination papers by 
registered post as required by the Regu- 
lations to Delh; and the respondent In- 
stitute despatched its orders rejecting 
the nomination papers to the petitioners 
at Bangalore. In these petitions under 
Art. 226, the aforesaid orders were chal- 
lenged. 

Held, that a- part of the cause of ac- 
tion, if not whole, had arisen within the 
territorial jurisdiction. of the Karnataka 
High Court. If that is so that Karnataka 
High Court had jurisdiction to entertain 
these petitions, notwithstanding the In- 
stitute and the panel had their offices 
at Delhi, AIR 1974 Mys 39, Foli. 

l (Para 18) 

‘Cause of action’ means a bundle of 
essential facts, which it is necessary for 
the party seeking reliefto proveif trans- 
versed by the opposite party, in order 
to secure the relief prayed for. There- 
fore, if the petitioner is able: to show 
that at least one of such essential facts 
required to be proved to secure an order 
in his favour has arisen within the terri- 
tory ‘of the High Court, that High Court 
will have jurisdiction to entertain the 
writ petition, ATR 1974 Mys 39, Foll. 

i : (Para 17) 
. (B) Constitution of India, Article 226 
—- Other remedy open — Rejection of 
nomination papers —- Remedy of elec- 
tion pefition available after completion 


KZ/LZ/F18/82/MBR 


D. L. Suresh v. Institute of Chartered Accountants of India 


Kant. 43 


of elections — Power of High Court to 
interfere before completion of elections. 
Decision in W. P. No. 2356 of 1976, D/- 
28-6-1976 (Mad), Dissented from. (Char- 
tered Accountants Regulations (1964) 
Regulation No. 67 (10) Explanation D.. 


The petitioners, in the present case, 
who were Chartered Accountants filed 
their nominations to the Central and Re- 
gional Councils of the Institute of Char- 
tered Accountants of India before the 
appointed date ang time. In their no- 
mination papers, all the material details 
relating to the constituencies were set 
out. The respective nominations were 
filed to the respective constituencies and 


. they were in conformity with the sub- 


stantial requirements of law. The nomi- 
nation papers were rejected by the panel 
authorised by the Chartered Account- 
ants Regulations, 1964 on the ground 
that the names of the constituency/region 
from which the petitioners were seeking 
elections were not correctly specified in 
any of them. In the present petitions, 
rejection of nomination papers was chal- 
lenged as unauthorised and only on ex- 
tremely technical ground. 


Held, that these were fit cases for the 
High Court’s interference at the stage 
of rejection of nomination papers, even 
when the remedy of election petition 
was available to the petitioner after 
completion of elections. (Paras 34, 40) 


Explanation I to Regulation No. 67 (10) 
of the Regulations operates independently 
without reference to the four infirmities 
set out in Regn. 67 (10). The power 
of the panel is not circumscribed by the 
four infirmities only. In this view, the 
panel had the power to reject the nomi- 
nations, if there were defects of a sub- 
stantial character. At the highest the 
nominations of the petitioners suffered, 
if at all, from inadvertent and inconse- 
quential description of the constituencies 
at certain places only and not at al) the 
places. The mere omission of the words 
‘India’ or ‘region’ at some places of the 
nominations were trivial and. inconse- 
quential. They were not the defects of 
substantial character. The nomination 
papers were rejected on extremely tech- 
nical considerations contrary to the spe- 
cific and clear mandate of Explanation I. 
AIR 1920 PC 56, AIR 1955 SC 661, (1954) 
10 ELR 189 (SC). ATR 1956 SC 140 and 
AIR 1960 Pat 371, Rel, on. Decision in 
W. P. No. 2356 of 1976, D/- _ 28-6-1976 
(Mad), Dissented from. (Paras 26, 32, 34) 
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. Any instructions issued in the calen- 
dar of events on the nomination forms, 
do not have the status of law and cannot 
be a basis for a superior Court to rest 
its conclusion. As is well known, jin- 
structions or guidance are meant for 
the use of candidates anq officers that 
participate in the conduct of elections. 
(Para 38) 


The petitioners had approached the 
High Court without any loss of time. The 
Institution had not even printed, ang des- 
patched the ballot paper. The poll was 
scheduled to be held after a month or so. 
In the circumstances, no harm or pre- 
judice was to be causeg to the Institute 
if the names of the petitioners were in- 
cluded in the list of valid nomination 
papers and elections were held on _ that 
basis, Such a course was in the interests 
of all the parties. Any failure at that 
stage, might have necessitated the sett- 
ing aside of the entire election, holding 
of fresh elections entailing needless ex- 
penditure to one and all and waste of 
public time. (1961) 39 Mys LJ 319, Foll. 

(Para 40) 
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Naganand, 


A.I. R. 


ORDER :— As common questions of 
law arise for determination in these 
cases, I propose to dispose of them by a 
common order. 


2. The Chartereg Accountants Act, 
1949 (Central Act No. 38 of 1949) (here- 
inafter referred to as the Act) that came 
into force from 1-7-1949, regulating the 
profession of Chartered Accountants in 
the country, incorporates a body corpo- 
rate called the Institute of Chartered 
Accountants of India (hereinafter refer- 
red to as the Institute) (vide Sec. 3 of 
the Act). The management of the Insti- 
tute vests in ą general or Central Coun- 
cil (hereinafter referred to as the Cen- 
tral Council) consisting of 24 persons 
elected by the members of the Institute 
from amongst the fellows of the insti- 
tute from the Regional Constituencies to 
be determined by the Central Govern- 
ment and 6 persons nominated thereto 
by the saiq Government (vide Sec. 9 of 
the Act), 


3. In supersession of the earlier noti- 
fication, the Central Government by its 
Notification No. S. O, .1682 dated 13th 
April, 1973, has constituted five Regional 
Constituencies as set out below under 
column No. 1. The number of. persons 
to be elected from the said five consti- 
tisencies is also set out against them in 
column No. 2. ; 


‘(See table on next page) ` 


-4 Section 23 of the Act enables the 
Central Council to constitute one ` or 
more regional councils in respect of a 
constituency determined by: the Central 
Government to advise ang assist it in all 
matters concerning its functions. : Not- 
withstanding the same, the Centra] Coun- 
cil has constituted only 5 Regional: Coun- 
cils for the very constituencies determin- 
ed by the Central Government with’ re- 
presentation © on those councils as here- 


under :— 
(a) Western India Regional 
Council] 16 
. (b) Southern India Regional y 
. Council, 8B.’ 
(c) Eastern India Regional TAR a Ms 
Council - . 8 
(d) Centra] India Regional ' 
Council 5 
fe) Northern India Regional X 
Council D 


5.- The term of Central ànd Regional 
Councils is three years and the, -pre~ 
sent term of the. present comei is: -due 


1883 
Column No. 1 


Name of the Regional Constituency. 
1. The States of Gujarat & Mahara- 
shtra and the Union Territories of 
_ Goa, Daman & Diu & Dadra & 
Nagar Haveli. 
Southern Region 
2. The States of Andhra Pradesh 
Kerala, Karnataka, Tamilnadu, 
and the Union territories of Pon- 
dicherry and the  Laccadive 
Minicoy and Amindivi Islands 
Eastern Region 
3. The States of Assam, Meghalaya, 
Nagaland, Orissa, West Bengal, 
Manipur, Tripura and Sikkim and 
the Union Territories of Aruna- 
cha] Pradesh, Mizoram and the 
: Andaman & Nicobar Islands. 
Central Region : 
4. The States of Uttar Pradesh . 
‘Bihar, Madhya Pradesh and Rajas- . 
than, . 
Northern Region 
5. The States of Haryana, Himachal 
Pradesh, Jammu & Kashmir and . 
Punjab and the’ Union Territories. 
„of Delhi & Chandigarh. coe 


to expire some time in’ Sept., -¥982, 


6. In exercise of the powers conferred 
by -the Act and the Chartered Account- 
ants Regulations. 1964 (hereinafter re- 
ferred to as the Regulations) to reconsti- 
tule the aforesaid Councils before the 


expiry of their terms, the Central Coun-: 


cil by its Notification No, 54- -~EL(1)/1/82, 
dated 11-1-1982, (Annexure-R2z) issued a 
composite calendar of events for holding 
elections to the Central ang Regional 
Councils of the Institute and that Notift: 
cation reads thus: 


The Institute of . . Chartered Account- 
ants of India 


Indraprastha Marg, 


Post Box No. 7110, 
New Delhi-110002. 


(To be Published in Part II Section 4 
of the Gazette of India a ai Jan- 
nary 1982) ` ; 
NOTIFICATION 
(Chartered Accountants) 


No. 54.EL(1)/1/82; In pursuance of Rẹ- 
gulation No. 60 of the Chartered Ac- 


countants Regulations,, 1964, read with . 


sub-regulation (7) of Regn. 112 of the 
said Regulations, the Council of the In- 
stitute of Chartered © 
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Column No. 2 
Number of persons to be elected 


4 
India iis pleased to notify the following 


dates relating. to the next election , of 
the members to the Council and the Re- 


Sonal Councils of the Institute: 


»(See.'Table on next page) 
4 in response to the aforesaid calen- ' 


dar of events,’ the -petitioners in Writ 


Petitions Nos. 20488 and 20743 of 1982, 
filed their nominations: to the Central 
Council and Southern India: Regional 
Council respectively before the appoint- 
ed date and time, .Like the. petitioners, 
many others. had also, filed. their. nomina- 
tions to the said Councils. On the: date 
of scrutiny of the nomination papers, the 
panel authorised by. the Regulations has 
rejected | the romination’ papers of the 
pétitioners and has accepted the nomina- 
tions of many others. The material por- 
tions of the orders dated 8-6-1982, of the 
panel rejecting the nomination papers of 
the petitioners that are ‘residents of Ban- 
galore, communicated to their residen- 
tial addresses read thus; , 

“D, L. Suresh Babu = - Petitioner in 
W. P. 20488/1982 ` ` 

‘On a scrutiny of: ‘the nominations, it is 
foung that the name of the constituency 
from which you propose to séek election 
has not been- specified correctly in . any 
of them. ` There is no constituency ‘Sou- 
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1. The last date for receipt of nomi- 
nations 
2. The last date for withdrawal of 
nominations 
3. The last date for permission to 


vole by post. 
(a) Under Regulations 99 (2) where 
there is a permanent change in the 
address of a member from the ad- 
dress published in the list of voters 
to another place beyond a radius 
of 10 miles (16 kms) from the poll- 
ing booth or where a member is 
actually residing beyond a radius 
of 10 miles (16 kms) from the poll- 
ing booth allotted to him. 
(b) Under Regulation 90 (3) where 
a member expects to be away from 
hig permanent address on the date 
of election 

. The date or dates of polling 

. The date for receipt of voting pa- 

_-pers by post 

6. The date or dates 
votes 

7. The date for declaration of result. 


e 


for counting of 


thern’ for the Council, the details of the 
constituency reproduced in the instruc- 
tions issueq to candidates may be refer- 
red to in this connection, I, therefore, 
regret’ to inform you that the nómina- 
tions have been rejected. 

B. P. RAO — Petitioner 

No. 20743/1982 ' 

On a scrutiny of the aforesaid nomina- 

tion/s it is seen that the name of the 
Region has not been specified: correctly 
in the/any of the nomination forms. For 
the correct description of the- region, 
please refer to the instructions contain- 
ed in the nomination form:” 
In these petitions under Article 226 of 
the Constitution presented on 14th and 
15th June, 1982, the petitioners have 
challenged the aforesaid orders of the 
Institute, 

8. The petitioner have urged that the 
rejection: of their respective nominations 
by the panel was unauthorised. Alterna- 
tively they have urged that the rejec- 
tion was on an extremely technical 
groung and was not for a defect of sub- 
stantial character, on which ground only 
a nomination paper can be rejected. 

9. In Writ Petition No. 20488 of 1982, 
the petitioner had impleadeg the Insti- 
tute and all other persons whose nomi- 
nations had been accepted to the Cen- 
tral Council. In Writ Petition Number 


in W. P. 
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ALR. 


22nd May, 1982 
18th June, 1982 


22nd June, 1982 


7th June, 1982 
6th ang 7th Aug., 1982 


14th Aug., 1982 _ 


16th to 25th Aug., 1982 
25th Aug., 1982 
P, S. Gopalakrishnan 
Secretary.” 


20743 of 1982 the petitioner had implead- 
ed the Institute, its Secretary and all 
other persons whose nominations had 
been accepted to the Southern India Re- 
gional Council, Before issuing rule nisi, 
I made an order to strike off the persons 
whose nominations hag been accepted 
by the panel for the Central and Regio- 
nal Councils on the ground that they 
were not necessary parties and their 
continuance would only delay the dis- 
posal of cases, 

10. But, at the hearing of these cases, 
one Sri H. A, K. Rao, whose nomina- 
tion had been accepted to the Central 
Council who was originally arrayed as 
respondent No. 12 has come on record 
in Writ Petition No. 20488 of 1982 at his 
own request. In the course of my order 
hereafter, I will refer to the Institute 
and its Secretary’as respondent No. 1 and 
H. A. K. Rao as respondent No. 2. 

11. In its detailed separate but iden- 
tical returns, the Institute justifying the 
impugned orders has maintained that 
no part of the cause of action has arisen 
within the territorial jurisdiction of this 
Court, for which reason, this court has 
no jurisdiction to entertain these peti- 
tions. Secondly, respondent No. 1 has 
urged that on the completion of elections, 
it is open to the petitioners to approach 
the Election Tribunal for the very re- 
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liefs and these are not fit cases for in- 
terference of this Court at this stage. 
Respondent No. 2 has not filed any return, 
but supported respondent No. 1. 

12, Sriyuths K. Srinivasan and U. L 
Narayana Rao, learned counsel for the 
petitioners in Writ Petitions Nos. 20488 
and 20743 of 1982, respectively have con- 
tended that the rejection of nominations 
of their respective clients, was unauth- 
orised and in any event was on an extre- 
mely technical ground but was not for 
a defect of a substantial character on 
which ground only they can be rejected 
and these are fit cases fory interference 
of this court at this very stage notwith- 
standing the remedy of an election peti- 
tion available to them after the comple- 
tion of elections. In support of their 
contention, counsel for the petitioners 
strongly relied on a Division Bench rul- 
ing of this court in K. M. Muddamallappa 
v. Election Officer and Revenue Inspector, 
Village Panchayat Constituency, Tala- 
kad Hobli, (1961) 39 Mys LJ 319 and a 
ruling of Rama Jols J., iy Fakirappa 
Yellappa Kali v. Deputy Commissioner, 
Dharwad, (1979) 1 Kant LJ 153. 


‘33. Sri K. K. Jain, learned counsel 
for respondent No. 1 in justifying the 
impugned orders relying on a large num- 
bey of rulings, urged that this Court has 
no territorial jurisdiction to entertain 
these petitions anq adjudicate them 
and these are not fit cases for in- 
terference at this stage. Sri K. R. D. 
Karanth learned counsel] for respondent 
No. 2, adopted the arguments of Sri Jain 
ang supplemented them. 


14. As the contention urged by the 
respondents touching on the jurisdiction 
of this court to entertain these petitions, 
goes to the very root of the matter, it is 
Necessary tg examine the same first. 


15. The Institute incorporated under 
the Act and the Central Counci] formed 
io manage the same that have jurisdic- 
tion over the entire country, have their 
office at Delhi ang the impugned orders 
made at Delhi have been communicated 
to the petitioners that are residents of 
Bangalore and have been received by 
them at Bangalore is admitted by both 
sides, 

16. Sub-Article (1) of Article 226 of 
the Constitution, that empowers a High 
Court to issue writs, directions or orders 
to any Government, authority or person 
situated within its own territorial juris- 
diction, has no application to -the cases. 
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But the renumbered sub-Article (2) of 
the same Article Inserted by the Consti- 
tution (Fifteenth Amendment) Act, 1963, 
also empowers a High Court to issue 
orders or writs to any Government, auth- 
ority or person even if the seat of that 
Government, authority or person is out- 
side its own territoria] jurisdiction, pro- 
vided the cause of action wholly or in 
part has arisen within the territory over 
which it. has jurisdiction. 

17. The expression ‘cause of action’ 
has not been defined in the Constitution. 
The same expression occurs in Cl, (c) of 
Section 20 of the Civil P. €. Though 
the said expression has not been defined 
in the Civil P.C., the meaning to ge given 
to the said expression is well settled by 
judicial pronouncements in the country. 
‘Cause of action’ means a bundle of es- 
sential facts, which it is necessary for 
the party seeking relief to prove if 
transversed by the opposite party, in order 
to secure the relief prayed for. There-}. 
fore, if the petitioner is able to show that}: 
at least one of such essential facts re-} 
quired to be proved to secure an order 
in his favour has arisen within. the terri-} 
tory of this Court, this Court will have 
jurisdiction to entertain the writ petition 
(vide para 8 in Dr. P. S. Rao v. Union 
Government, (1972) 2 Mys LJ 302: (AIR 
1974 Mys 39)). 


18. When the petitioners, who are| 
residents of Bangalore, sent their nomi- 
nation papers by Registered post as re- 
quired by the Regulations to Delhi and 
the Institute despatched its orders to 
Bangalore, a part of the cause of action, 
if not whole, without any doubt has ari- 
sen within the territorial jurisdiction of 
this court. If that is so this court has 
jurisdiction to entertain these petitions, 
notwithstanding the - Institute and the 
Panel have theip offices at Delh. For 
these reasons, there is no merit in the 
objection to the jurisdiction of this Court 
raised by the learned counsel for the 
respondent and I reject the same, 

19. On the completion of elections, 
the petitioners can challenge their re- 
jection of nominations in an election 
petition before a Tribunal constituted 
under the Act ang the Tribunal can 
grant the very reliefs sought and such 
other reliefs that are appropriate is not 
and cannot be disputed: On this premise 
Sri Jain has urged that an intermediate 
challenge upsetting the process of elec- 
tion for which all arrangements have 
been made, that too, in the absence of 
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all persons whose nominations have been 
accepted as parties to these proceedings 
is not. à proper exercise of jurisdiction 
-under Article 226 of the Constitution. In 
support of his contention Sri Jain relied 
on a large number of rulings of the 
Supreme Court commencing from the 
very firs; case of N. P. Ponnuswami v. 
Returning Officer, (AIR 1952 SC 64) to 
the latest case In A. K. M. Hassan Uzza- 
man v. Union of India, ( (1982) 2 SCC 
218), and several other High Courts of 
the country, the very last one being a 
Division Bench ruling of the High Court 
of Gujarat in Ravjibhaj Bhikhabhai 
Patel v. Chief Officer, Bilimora Nagar 
Palika; Bilimora, (AIR 1982 Gui 163) the 
full text of which is to follow in this 
month’s AJ.R. Journal. (AIR July 1982 
Gui pp. 177-183 —Ed.) 

20. In Muddamallappa’s case (1961) 
39 Mys LJ 319), that being one of the 
earliest cases, a Divisional Bench of 
this court speaking through Somnath 
Iyer, J, (as he then was) examining the 
power of a High Court to interfere with 
rejection of a nomination paper under 
the Mysore Village Panchayats and 
Local Boards Act, 1959 and the Rules 
before the completion of elections in the 
light of the principles enunciated by the 
Supreme Court in Ponnuswami’s case 
(AIR 1952 SC 64) observed thus: 


“The principle that there should be 
no interruption of an election while -it 
is in progress and that no attack should 
be made on the validity of any proceed- 
ing relating to such election until its com- 
pletion is, ag I understang it, a sound 
principle of election law which, ordina- 
` rily justifies the refusal of the exercise 
of such jurisdiction. But, to say that is 
not the same thing as saying that even 
in a case where the impugned order of 
an Election Officer is so plainly absurd 
Or where the order made by him cannot 
but be regarded as one which it was im- 
possible for him to make under the 
statutory provisions under which he was 
functioning, we should, nevertheless, 
even in such a case, decline to exercise 
our jurisdiction, In cases falling within 
that exceptional category, it is clear 
that it would be our plain duty to cor- 
rect at the earliest stage such egregious 
errors which, if the election is allowed 
to continue unimpeded would inevitably 
result in wasteful expenditure of public 
time and money.” 

21. In Fakirappa Yellappa -Kali’s case 
(1979-1 Kant LJ 153), Rama Jois, J, in 
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the context of the bar created by sub- 
Article (3) of Art. 226 of the Constitu- 


tion, substituted by the 42nd Amendment 
of the Constitution, that was then in 
force, reviewing all the earlier cases of 
the Supreme Court and this Court ruled 
that it was open to this Court to inter- 
fere with the rejection of a nomination 


in exceptional circumstances. With 
the Amendment of Article 226 by the 
44th Amendment of the Constitution, 


that part of the discussion in Fakirappa 
Yellappa Kali’s case, dealing with the 
existence of an alternative remedy is no 
longer relevant and the position is that 
the law as it stoog prior to 1-2-1977 or 
prior to the 42nd Amendment of the 
Constitution stand restored, 

22, In Hassan Uzzaman’s case ( (1982) 
2 SCC 218), that being the very latest 
case, the full reasons of which are still 
to be given, the Supreme Court has not 
expressed a different view thay the one 
expressed by this Court in Muddamal- 
lappa’s case ( (1961) 39 Mys LJ 319). In 
this view, I do not consider it profitable 
to refer to a catena of rulings of various 
other High Courts of the country relied 
on by Sri Jain, J., therefore proceed to 
examine the merits and see whether the 
circumstances of these cases justify this 
Court’s interference at this stage or not. 

23. Explanation-1 of Regulation num- 
ber 67 (10) reads thus :— 

Explanation I. The panel, may not 
reject a nomination paper on the ground 
of a technical defect which is not of a 
substantial character.” 

Learned counsel for the petitioners have 
contended thaf this explanation should 
only be read as to harmonise with and 
clear up any ambiguity of Regulation 
No, 67 (10) and should not be construed 
so as to widen its ambit and on such a 
construction it should be held that the 
Panel had no power to reject the nomi- 
nation papers of the petitioners that did 
not suffer from one or the other of the 
four defects enumerated in that regula- 


tion. In support of their contention, 
learned counsel for the petitioners 
strongly relied on the ruling of the. 


Supreme Court in Bihta Co-operative 
Development and Cane Marketing Union 
Limited v. Bank of Bihar, (AIR 1967 SC 
389 at page 393). 

24. In construing an explanation ad- 
ded by an amendment to the Bihar and 
Orissa Co-operative Societies Act, the 
Supreme Court in Bihta Co-operative 
Development’s case has. expressed thus: 
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“The -Explanation must be read so as 
to harmonise with and clear up any am- 
biguity in the main section, It should 
not be so construed as to widen the 
ambi, of the section.” ` 
But, this exposition is not the one and 
the only exposition of an explanation 
added to a provision. Hence, it is neces- 
sary to ascertain the true role of an ex- 
planation and decide the scope and 
ambit of Explanation-I to Regulation 
No,. 67 (10) of the Regulations, 

25. The meaning to be given to an 
explanation must depend on its terms 
and no theory of its purpose can be en- 
tertained unless it is to be inferred from 
the language used (vide Krishna Ayyan- 
gar v. Nallaperumal Pillai (1920) ILR 43 
Mad 550 (at p. 564): (AIR 1920 PC 56 
at p, 59). An explanation appended to 
a Section or clause gets incorporated into 
it, and becomes an integral part of it, 
and has no independent existence apart 
from it. There is, in the eye of law, 
only one enactment, of which both the 
Section and the Explanation are two in- 
separable parts. “They move in a body 
if they move at all” (vide Benga] Immu- 
nity Co. Ltd. v. State of Bihar, AIR 1955 
SC 661 at page 733). Bearing in mind all 
these principles, I have to ascertain 
whether Explanation-I to Regulation 
No. 67 (10) of the Regulations is a mere 
explanation or an independent provision. 


26. In my view, Explanation-I is not 
a mere explanation added to explain or 
eleborate Regulation No. 67 (10), but it 
is an independent provision. As an in- 
dependent provision, it operates indepen- 
dently without reference te the four in- 
firmities set out earlier. The power of 
the panel ig not circumscribed by the 
four infirmities enumerateg in Regula- 
tion 67 (10) only, In this view the panel 
had the power to reject the nominations, 
if there were defects of a substantial 
character. Hence, it is now necessary to 
examine whether the rejections are in 
conformity with Explanation I. 


27. Sri. Jain who argued the cases 
with fairness and thoroughness, did not 
take the stand that the defects in the no- 
mination fall within the four categories 
enumerated in Regulation No. 67 (10) of 
the Regulations viz. 

(ü) that the candidate was 
to stand for election; or 
' (ii) that the proposer or the seconder 
was not qualified to subscribe to the no- 
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mination of the candidate in the appro- 
priate form; or 

(iii) that the signature of the candi- 
date or of the proposor or the seconder 
is not genuine; or 

(iv) that there has been a failure to 
comply with the provisions of Regula- 
tions 65 or 66. 
If a nomination paper suffers from any 
of the four infirmities mentioned above, 
then the panel has no choice but to re- 
ject the same. The four defects enume- 
rated in Regulation 67 (10) are defects 
that cannot be ignored by the panel. Any 
one of the four defects per se invalidates 
a Nomination paper. But that is not so 
in respect of other defects, which can 
neither be catelogued nor exhaustively 
stated. 


28. A constituency notified by the- 
Central Government to the Central 
Council and a Regional Council to be 
constituted by the Institute, need not 
necessarily be the same. In respect of 
One and the same constituency establish- 
ed by the Central Government, Sec. 23 
of the Act empowers the Institute to 
create one or more Regiona] Constituen- 
cies, But, as noticed earlier, the Insti- 
tute in forming the regional Councils 
has faithfully followed the very consti- 
tuencies created by the Central Govern- 
ment to the Central Council. As a mat- 
ter of fact, the Regional Councils set up 
by the Institute and the constituencies 
created by the Centra] Government to 
the Central Council are one and the same. 


29. While the form of nomination 
paper to the Central Council is prescrib- 
ed by the Regulations, the form of no- 
mination paper to a Regional Council is 
prescribed by the Central Council. The 
form of nomination for, election to the 
Central Counci] is printed as 'C’ with 
appropriate headings and other details. 
But, the form for an election to a Regi- 
onal Council is printed as ‘RC’ with ap- 
propriate heading, thereto. 

30. The petitioner in Writ Petition 
No. 20488 of 1982 fileq his nomination in 
the appropriate form prescribed to the 
Central Council with necessary fee of 
Rs, 750/- that is higher than the fee of 
only Rs. 250/- prescribed to a Regional 
Council. 

31. The petitioner in Writ Petition 
No. 20743 of 1982 filed his nomination in 
the appropriate form prescribed by the 
Council tendering a fee of Rs, 250/- . to 
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the Southern India Regional Council and 
tono other Regional Council of the coun- 
try. It is abundantly clear from the 
nomination filed thereto. A mere re- 
ference to Annexure-R7 produced by re- 
spondent No. 1 dispells any such doubt. 
Even a blindman can say that the 
petitioner in Writ Petition No. 20743 of 
1982, has filed his nomination paper only 
to the Southern Indig Regional Council 
and to no other Council 


32. At the highest the nominations of 
the petitioners suffer, ig at all, from in- 
advertent and inconsequentia] descrip- 
tion of the constituencies at certain 
places only and not at all the places. 
The mere omission of the words ‘India’ 
or ‘region’ at some places of the nomina- 
tions are trivia] and inconsequential, 


33. In their nomination papers. the 
petitioners have set out all the material 
details relating to the constituencies. 
Anybody examining them without any 
doubt and hesitation can hold that the 
respective nominations are filed to the 
respective constituencies and they are in 
conformity with the substantial re- 
quirement of law. 


34. An Act must be read as a whole 
and effect must be given to every part 
of the statute is elementary. As I ap- 
prehend the mandate of Explanation-I 
of Regulation 67 (10) borrowed from 
similar provisions found in othey  elec- 
tion laws of the country, directs the 
panel or the returning officey te ignore 
technica] defects in a nomination paper 
and reject it only for defects of a sub- 
pone character only. But unfortu- 
nately, the panel has made a mountain 
Jout of a molehill and has rejected them on 
extremely technica] considerations con- 
trary to the specific and clear mandate of 
‘explanation-I of Regn. No. 67 (10) of the 


Regulations. Without any doubt, the 
panel, if it had kept before it the said 
provision was bound to hold that the 





nomination papers of the petitioners did 
not suffer from a defect of a substantial 
character and accepted them, which 
would have been in accord with the prin- 
ciple enunciated by the Supreme Court 
in Karnail Singh v. Election Tribunal, 
Hissar, (1954-10 ELR 189); Pratap Singh 
vy, Shri Krishna Gupta, (AIR 1956 SC 
140): and the Division Bench ruling of 
the Patna High Court in Dahu Sao v. 
Ranglal Chaudhary, {1960-22 ELR 288): 
(AIR 1960 Pat 371). With all respect to 
the panel, I am constrained to say that 
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the rejection of the nomination papers 
of the petitioners was for a plainly ab- 
surg and egregious reason and, therefore, 
calls for my interference. 


35. Sri Jain has, however, urged 
thal the view taken by the panel is in 
accord with the view taken by 
Mohan, J of Madras High 
Court in K. Sivaramakrishnan v. Insti- 
tute of Chartered Accountants of India, 
(W. P. No. 2356 of 1976 decided on 28-6- 
1976) and is a possible yiew to be taken. 


36. In Sivaramakrishnan’s case the 
nomination paper filed by that person 
to the Centra] Council suffereq from 
more or less the same defect as has hap- 
pened in the present cases and the chal- 
lenge of that petitioner to an order of 
rejection was rejecteq by his Lordship 
holding that it has a defect of a subs- 
tantial character. But, in Writ Appeal 
No, 814 of 1976, filed by Sivaramakrishnan, 
against the order of Mohan, J., a Divi- 
sion Bench of the Madras High Court 
allowed him to withdraw his saig appeal 
reserving liberty to file an election peti- 
tion and contend that the rejection of 
hig nomination was erroneous. As to 
what view the appellate Bench of the 
Madras High Court would have taken, 
if the matter has been argued, cannot 
be predicted by me But, I will still 
assume that the ruling rendered by 
Mohan, J.. in Shivarama Krishnan’s case 
has stood the test of time and examine 
the matter on that basis, 


37. In reaching his conclusion Mohan, 
J., has nowhere referred to the statutory 
provisions and the legal principles bear- 
ing on the question, but has rested his 
conclusion on the instructions issued by 
the Secretary along with the calendar 
of events and in the printed nomination 
papers. 


38. Any instructions issued în the 
calendar of events on the nomination! 
forms, do not have the status of law and’ 
cannot be a basis for a superior Court! 
to rest its conclusion. As is wel] known, 
instructions oy guidence are meant fori 
the use of candidates and officers that 
participate jn the conduct of elections.! 
With great respect, every one of the 
reasons. on which Mohan. J., has held 
that the defect was of a substantial cha- 
racter, is opposed to the very meaning 
attached to those terms and the law en- 
unciated by the Supreme Court. I, can- 
net, therefore,” persuade myself to sub- 
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scribe to the views expressed by Mohan, 
5., in Sivarama Krishnnan’s case, 

39. The ratio of the ruling of this 
Court in K. Rahman Khan v. Secretary, 
the Institute of Chartered Accountants 
of India (W. P. No. 1517 of 1973 decided on 
16-7-1973) does not bear on the point. So 
also the rejection of Writ Petition num- 
ber 4959 of 1976 decideq on 22-6-1976, 
at the preliminary hearing stage, does 
not mean that this court cannot interfere 


on a fuller examination in another 
case, 
40. The petitioners have approached 


this court without any loss of time. Sri 
Jain also stated that though there was 
no order of stay, the Institute haq not 
precipitated the matters and haq not even 
printed and despatched the ballot paper 
so far. The poll for the Central Council 
and Regional Council is scheduled to be 
helg on 6th and 7th Aug, 1982. When 
this is so, no harm or prejudice would be 
caused to the Institute if the names of 
the petitioners are included in the list of 
valid nomination papers and elections 
are held on that basis. Such a course is 
in the interests of all the parties and the 
interests of the Institute itself. Any 
failure at this stage, may necessitate the 
setting aside of the entire election, hold- 
ing of fresh elections entailing needless 
expenditure to one and all and waste of 
public time. For these reasons and the 
reasons stated in Muddamallappa’s case 
{1961-39 Mys LJ 319), extracted earlier, 
these are fit cases for this Court’s inter- 
ference at this stage itself, 


41. Before parting with these cases, 
I express my appreciation to the Insti- 
tute in making all arrangements, for their 
immediate disposal and all counsel that 
appeared and extended all assistance, 
but for which it would not have been 
possible for me to dispose of them by 
this time. 


42, In the light of my above discus- 


sion, I make the following orders and 
directions: 
(a) I quash the impugned orders — 


f(Annexure-D in Writ Petition No. 20488 
of 1982 ang Annexure-B in W. P. num- 
ber 20743 of 1982); 

(b) I declare that the nomination 
papers of the petitioner in Writ Petitions 
Nos. 20488 and 20743 of 1982 to the 
Central and Regional Councils respecti- 
vely are valid and direct respondent num- 
ber 1 to include them as valid nomina- 
tion papers te the Central and Regional 
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Councils respectively and complete the 
elections on the basis of the calendar 
of events already Issued (Annexure-R2) 
ın accordance with the Act and the Re- 
gulations, 


43. Rule issued is made absolute in 
both the cases But, in the circumstances 
of the cases, I direct the parlies lo bear 
their own costs, 

44. Let copies of this order be com- 
municated to the Institute of Chartered 
Accountants of Indig and its Secretary 
forthwith. Let a free copy of this order 
be also furnished simultaneously to the 
learned counsel for respondent No. 1, 

Rule made absolute, 


Sudarshan Agarwal 
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M. S. Boraiah, Petitioner v. Sudar- 
shan Agarwal and others, Respondents. 

Writ Pein, No, 22960 of 1982, D/- 5-7- 
1982. 

Presideatial and Vice-Presidential Elec- 
tions Act (31 of 1952), Section 13 — Pre- 
sidential election — Petition under Arti- 
cle 226 of Constitution challenging re- 
jection of nomination paper — Not ma- 
iniainable. (Constitution of India, Arti- 
cles 71 and 226). 


Under Section 13 of the Act, the peti- 
tioner who has filed his nomination be- 
comes a candidate at an election to the 
office of the President. The term ‘elec- 
tion’ occurring in Article 71 (1) of the 
Constitution and the Act has a wider 
meaning and includes every process com- 
mencing from the calender of events to 
the declaration of results by the Return- 
ing Officer. AIR 1957 SC 694, Foll. 

(Para 8) 

Article 71 (1) of the Constitution cen- 
fers exclusive jurisdiction on the Supreme 
Court to resolve all doubts and disputes 
arising out of or in connection with the 
election of the President. It follows that 
the jurisdiction of all courts, including 
High Courts under Article 226 of the 
Constitution, is completely excluded, In 
this view, this petition under Article 226 
of the Constitution is not maintainable. 

(Para 9) 

The offices of the Election Commis- 
sion and the Returning Officer ars situat- 
ed at Delhi which are outside the terri- 
torial jurisdiction of this Court (Karna- 
taka High Court). Indisputably the no- 
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mination paper filed by the petitioner at 
Delhi has been rejected at Delhi. From 
this it foilows that the whole of the 
cause of action has arisen within the 
territorial] jurisdiction of Delhi Court 
and not this Court. As no part of the 
cause of action has arisen within the 
territorial jurisdiction of this Court, this 
petition before this court, in any event, 
is not maintainable. On this ground also 
this petition is liable to be rejected. 
(Para 10) 
Cases Referred : Chronological Paras 
AIR 1957 SC 694 8 

M. S. Boraiah, for Petitioner. 
` ORDER :— The term of the present 
President of India is due to expire on 
24-7-1982. 

2. Article 62 (1) of the Constitution 
enjoins that an election to fill a vacancy 
of the outgoing President of India should 
be completed before the expiration of 
his term. 

3. In accordance with the provisions 
of the Presidential and Vice~Presidential 
Elections Act (Central Act XXXI of 1952) 
(hereinafter referred to as the Act,) the 
Election Commission of India  {herein- 
aftey referred to as the Commission) by 
its notification No. 479/82 dated -9-6-1982 
(published in the ` Extraordinary Karna- 
taka Gazette of 9th June, 1982) has pub- 
lisheq the calendar of. events to fill that 
post before 24-7-1982 by appointing the 
following, dates for the completion of 

. elections: ; : 

“(a) ` 23-6-1982 (Wednesday) as the 
last date for making nominations; . 

(b) 24-6-1962 (Thursday) as the date 
for the Scrutiny of nominations; 

(c) 26-6-1982 (Saturday) as the last 
date for the withdrawal of candidatures. 

(d) 12-7-1982 (Monday) as the date 
on- whieh a poll shall, if necessary be 
taken”, 

In response to the said notification, the 
petitioner who is an Advocate of this 
Court, Presented his nominationn paper 
on 23-6-1982 before the returning of offi- 
cer-respondent No. 1 — whose office is 
situated at Delhi with the necessary de- 
posit of Rs. 2,500/-. On the same day, 
respondent No. 1 rejected the romina- 


tion paper of the petitioner (Annexure- ` 
A) and on the next day has accepted the” 
` nomination — papers of respondents 3 ‘and 


4. In this view the poll is to take place 
_ on 12-7-1982. 
4. On, 1-7- -1982 the petitioner hás. pre- 


sented this petition under Article, 226 of. 
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the Constitution challenging. . the order 
of respondent No, 1, rejecting his nomi- 
nation paper (Annexure-A) and foy other 
consequential and interim reliefs, 
The material portion of the order made 
by respondent No. 1 reads thus: 

*(2). The nomination paper of this 
candidate has been rejected by me under 
sub-section (4) of Sec. 5B of the Presi- 
dential and Vice-Presidential Elections 
Act, 1952 foy the reasons given below:— 
Date: 23-6-1982. Sd/- Returning Officer 

Presidential Election”, 


5. * Sri, M. S. Beraiah, who is the peti- 
tioner, appeared in person and argued 
his case. 

6. Sri. Boraiah contends that though 
his nomination paper is valid, respon- 
dent No. 1 has rejected the same without 
assigning reasons which is illegal. 

7. Before examining the merits of the 
contention urged by the petitioner, il is 
necessary to decide whether this Court 
has jurisdiction to entertain this petition. 

8. Under Section 13 of the Act, the 
petitioner who has filed hi, nomination 
becomes a condidate at an election to the 
office of the President, The term ‘elec- 
tion’ occurring in sub-Article (1) of Arti- 
cle 71 of the Constitution ang the Acti 
has a wider meaning ang includes every 
process commencing from the calender 
of events to the declaration of results by 
the Returning Officer (vide: ‘Khare v. 
Election Commission, AIR 1957 SC 694). 


9. Article 71 (1) of the Constitution 
confers exclusive jurisdicticn: on the 
Supreme Court of India to resolve all 
doubts and disputes arising out of or in 
connection with the election of the Presi-| 
dent. When the Constitution has con- 
ferred exclusive jurisdiction oy the high- 
est court of the land, it necessarily fol- 
lows that the jurisdiction of all courts, in- 
cluding High Courts under Art. 226 of the 


Constitution of India is completely ex- 
cluded. In this view, I hold that this 
petition under Article 226 of the Con- 


stitution is not maintainable, 

1#. The offices of the Election Com- 
mission and the Returning Officer are 
situated at Delhi which are outside the 
territorial jurisdiction of this court. In- 
disputably the nomination~ paper filed 
by ‘the- petitioner. at Delhi has been re- 
jected at Delhi. From’ this it: - follows 
that the whole of the cause of action has 
arisen within the’ territorial.: jurisdiction 
of Delhi Court and not this -court: As 
no part of the cause of action has arisen 
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within the territorial jurisdiction of this 
court, this petition before this court, in 
any event, is not maintainable. On this 
ground also this petition is liable to be 
rejected. 


11. Let me assume that this petition 
is maintainable before this court and 
examine whether this is a fit case in which 
this court should interfere with the im- 
pugned order. 


12. Ag noticed earlier, the office of 
President is required to be filled before 
24-7-1982. All steps for holding elec- 
tions has been taken and only the last 
phase of election, namely. poll is to take 
place on 12-7-1982. On the completion 
of elections it is open to the 
to approach the Supreme Court by an 
election petition under Part-II] of the 
Act and seek for the very relief sought 
in this writ petition and such other re- 
liefs as he is entitled to on the very 
grounds urged in this petition and such 
grounds that are available to him. When 
the petitioner has an effective legal re- 
medy, it is not proper for this Court to 
exercise the ‘extraordinary~ jurisdiction, 
that too in an- election matter to the 


highest office in the country at an inter- 


mediate stage. 


13. On the view so far expressed, it 
is not proper for me to examine the 
merits of the case! In this view, I re- 


frain to express my opinion on the con-. 


tention urged by the petitioner. 


1. In the light of my aboye discus- 
sion, I hold that this writ petition is 
liable to-be rejected. .I, therefore, re- 
ject this writ petition at the preliminary 
hearing stage EOE notice to the re- 
spondenig, ; 
Petition rejected 
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K. H. Honnappa, 
of Karnataka anq another, Respondents. 
Writ Petn, No. 14701 of 1982. D/- 13-5- 
1982. 


Karnataka Municipalities 
Rule 3 (5) — Election of President and 
Vice-President of Municipality. — Notice 
of meeting to Councillor under —. Re- 
quirements of, (1989). 1 Kant ELS 19, held 
givén per incuriam, ae A 


KZ/KZ/F17/s2/VAN/SNV ` 


K: H. Honnappa ‘v. State’: 


petitioner 


. (1969) 1 Mys 


Petitioner v. State i 


; (President y 
and Vice-President). Election Rules (1965), 


' after referred ‘to ‘as: the 


Kant. 53 


The requirement of Rule 3 (5) of the 
rules is complied with, as soon as the 
notice containing proper address of the 
Councillor is sent: by a registered ~ post. 
If it is held that R. 3 (5) can be said 
to have been complied with only when 
the notice sent by registereq post is ei- 
ther actually delivered to the addressee 
Or it is refused to be received by the 
addressee, it will not be possible for the 
Election ` Officer to hold the election. 
Such an interpretation which is not war- 
ranted by the words used in Rule 3 (5) 
of the Rules would also give handle to 
such of the councillors who intend to 
postpone the election and they can very 
wel] avoid to receive the notice. (1980) 1 
Kant LJ 19, held given per incuriam. 
(1969) 1 Mys LJ 395, Relied on, AIR 1966 


SC 330, Disting. (Para 11) 
Cases Referred : Chronological Paras 
(1980) 1 Kant LJ 19 : ILR (1979) 2 Kant 

2452 3, 4, 5, 7, 8 


LJ 395:18 Law Rep 42 
3, 4, 6, 7, 8, 11 

AIR 1966 SC 330 3, 8 
(1949) AC 76 : (1948) 2 All ER 939 (HL), 
Tank Express A/s: y, Compagine Fin- 
anciers Belge Das Petroles S. A. 6 
(1912) 1 KB 316: 81 LJ KB 458 : 105 
LT 982, Browne v. Black . . 6 
(1912) 2 KB 388: 81 LJ KB 845: 106 
LT 848, Retail Dairy Company Ltd v. 
Clarke 7 
H. B. Datar, for H. L. Datar, for Peti- 
tioner; Smt, Prabha Girimaji (for applic- 


ant) and V, C. Brahmarayappa, Govt 
Advocate, for Respondents. l 
` ORDER  :— Though this peti- 


tion is posted for orders; but it is taken 
up for finial hearing on a submission 
made by the learned counsel appearing 
for both the sides that the main petition 
itself be heard insteag of hearing and 
deciding the interlocutory application. 


2. In this petition under Articles 226 
and 227 of the Constitution of India, the 
petitioner has sought for a writ, of cer- 
tiorari to quash Annexures ‘A’ and ‘B’ 
dated 2-4-1982 and also toe pass - such 
other orders as are deemed fit under 
the circumstances of the casg! Annexures 
‘A’ and ‘B’ are. dated 2-4- -1982._ An- 
nexure-A is the notice of the Bye-e elec- 


` tion proposed to ‘be held to the office of 
` the President, 


Town Municipal Council, 
Kadur under Rule 3 (i) of the, Karna- 
taka Mumicipalities (President and Viee- 
Presiderit) Election Rules, 1965 (herein- 
‘Rulés’). An- 
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nexure-B is another notice issued by the 
Election Officer stating that a meeting of 
the Municipal councillors will be held 
on 16-4-1982 at 11.00 a. m. to elect the 
President, Town Municipal Council in 
question and voting will take place from 
11-00 a. m. to 12 noon and thereafter 
counting of votes also will take place. 
Pursuant to the notice issued .under 
Rule 3 (1) of the Rules, the petitioner 
and the additional respondent Sri K. M. 
Ramaswamy (the application for implead- 
ing Sri K. M. Ramaswamy has been al- 
lowed to-day by a separate order) have 
filed the nominations to contest for the 
office of the President of the Town Muni- 
cipal Council, Kadur. It is al this stage 
that the validity of the aforesaid notic- 
es (Annexures ‘A’ & ‘B’) have been chal- 
lenged. In the first instance by an in- 
terim order the entire election was 
stayed. But subsequently on 15-4-1982 
it was modified ang the election was al- 
lowed to take place, but the counting 
and declaration of the result of the elec- 
tion were stayed. Accordingly, the elec- 
tion has now taken place. The counting 
and declaration of the result of the 
election could not take place because of 
the interim order passed by this court. 


3. The one and the only contention 
urged by Sri H. B. Datar, learned coun- 
sel for the petitioner is that the notice 
in Form No. 1 published under R. 3 (1) 
of the Rules is not served upon the peti- 
toner as required by R. 3 (5) of the 
Rules, therefore, the entire election pro- 
cess is vitiated. It is contendeg that a 
copy of the notice published in Form 
No. 1 under Rule 3 (1) of the Rules is 
actually required to be served upon 
every councillor as per sub-rule (5) of 
Rule 3 thereof . and in the absence of 
such actual service the entire process of 
election gets vitiateq and the Election 
Officer will not have jurisdiction to pro- 
ceed further in the matter. It is 
further contended by the learned coun- 
sel that the learned single Judge of this 
Court in Thammiah B. v. Election Offi- 
cer, Banavara, reported in (1986) 1 Kant 
LJ 19, while interpreting Rule 3 (5) of 
the Rules in question, following a deci- 
sion of the Supreme Court reported in 
AIR 1966 SC 330 (K. Narasimhiah v. 
H. C. Singri Gowda) has held that in 
the absence of actual service of the 
notice which may even take place by 
refusal of the addressee, there is no 
compliance with Rule 3 (5) of the Rules, 
therefore, the notice published as per 
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Rule 3 (1) of the Rules is baq În law. 
It is also further submitted that the de- 
eision of a Bench of two Judges of this 
court reported in the case of S. Ramaiah 
v. State of Mysore, reported in (1969) 1 
Mys LJ 395, has no application to the 
present case because in that case what 
is interpreted is Rule 9 (1) of the Rules 
and not Rule 3 (5) of the Rules. There- 
fore, if is submitted that the aforesaid 
decision in Thammaiah’s case, must be 
applied to the instant case, 


4. On the contrary it is submitted by 
the learned counsel Sri Brahmarayappa, 
appearing for the Election Officer and 
also by the learned counsel for the addi- 
tional respondent Sri. K. S. Ramaswamy, 


that sending of notice by a registered 
post is sufficient compliance with Rule 
3 (5) of the Rules and that is what is, 


contemplated even under Section 27 of 
the Karnataka General Clauses Act 1899. 
Tt is further submitted that the judgment 
of the learned single Judge in Thamm- 
iah’s case (1980) 1 Kant LJ 19) does not 
lay down the law correctly and it is 
Opposed to the decision of a Bench of 
two Judges in S. Ramaiah’s case ( (1969) 
1 Mys LJ 395) which had not been brou- 
ght to the notice of the learned Judge 
who hag decideq Thammiah’s case. If 
is further submifted that even though 
in S. Ramaiah’s case the Court was con- 
cerned with Rule 9 (1) of the Rules in 
question, but nevertheless the material 
words, with which we are concerned in 
this case, used in Rules 9 (1) and 3 (5) 
of the Rules are identical therefore, the 
aforesaid decision of a Bench of two 
Judges in S. Ramaiah’s case holds good 
even in respect of Sub-rule (5) of R. 3 
of the Rules. It is further submitted 
that there cannot be two interpretations 
in respect of thesame words used in the 
same Rules pertaining to the same sub- 
ject i. e, election of President and Vice 
President of the Municipality; therefore, 
even though in S. Ramaiah’s case R. 9 (1) 
of the Rules is considered, but never- 
theless it must be held to apply to Rule 
3 (5) of the Rules also. 


5. The contention of Sri Datar, learn- 
ed counsel for the petitioner that having 
regard to a decision of the learned 
single Judge in Thammiah’s case (1980-1 
Kant LJ 19) if must be held that send- 
ing of notice by registered post is not 
sufficient to comply with 3 (5) of the 
Rules and it is necessary that there 
should be actual service of notice or a 
refusal by the addressee to receive it, 
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cannot be accepted, In the instant case a 
copy of the notice in Form No. } pub- 
lished under R. 3 (1) of the Rules has 
been sent by registered post with ac- 
knowledgment due as required by R. 3 (5) 
of the Rules to the petitioner. The re- 
cords have been produced before me. It 
ig clear from the records that the notice 
as per R. 3 (5) of the Rules has been 
sent by registereg post with acknowledg- 
ment due to all the councillors including 
the petitioner to whom it is sent on 3-4- 
1989 itself. The endorsements made on the 


cover sent to the petitioner are as 
follows: 

“Not found 5-4-1982, 7-4-1982, 8-4- 
1982, 10-4-82, 12-4-1982, 13-4-1982, 


14-4-1982, continues not found returned . 


to the sender.” 


Thus it was establisheq beyond doubt 
that the notice as per R. 3 (5) of the 
Rules hag been seni by registered post 
with acknowledgment due but it was 
returned because of the fact that the 
petitioner was not found. 

f. Now the question for considera- 
tion is as to whether the aforesaid deci- 
sion of a Bench of two Judges in 
S. Ramaiah’s case (1969-1 Mys LJ 395) 
is applicable to the present case wherein 
R. 3 (5) of the Rules is requireq to be 
considered. Rr. 3 (5) and 9 (1) of the 
Rules are as follows: 

Rule 3 (5): “A copy of the notice 
published under sub-rule (1) shall be 
sent to every councillor and_shall be 
sent by registered post.” 


Rule 9 (1): Votes to be taken at meet~- 
ing —- “Where votes of the councillors 
are to be taken for the purpose of the 
election the Election Officer shall con- 
vene a meeting of the Municipal Council 
On the date appointed under clause (c) 
of sub-rule (1) of Rule 3 at the Municipal 
Office at such time as he thinks fit, and a 
notice of the date, hour and place of the 
meeting shall be sent to every member 
of the council by registered post not less 
than five days before the date of the 
meeting, A copy of the notice shal! also 
be affixed on the notice board of the 
Office of the Election Officer and the 
notice board of the Municipal Office,” 

(Underlining is by me) 
Thus the words used in both the Rules 
are similar i.e., “shall be sent by re- 
gistereq post”. These words are inter- 
preted in S. Ramaiah’s case (1969-1 Mys 
LJ 395) by a Bench of two Judges and it 
is held as follows: 
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“The word ‘sent’ oceuring in Rule 9 (1) 
# it is given the ordinary meaning which 
should be given to it, refers merely to. 
the despatch of the notice, and if that 
meaning is given to that werd in sub- 
rule (1), there woulg@ be obedience to 
Rule 9 (1) if the notices are delivered at 
the post office for being sent to the 
Couneillors by registered post. Although 
in a different context it may be possible 
to place a construction that the statute 
which directs notice to be seni insists 
upon the despaich of the notice in such 
a way that in the ordinary course it 
would be received by the addressee 
before the commencement of the inter- 
val of time to which the slatutory pro- 
vision refers, we do not think that we 
should understand the word ‘sent’ oc- 
curing in Rule 9 (1) in that way. 

As explained by Lord Uthwatt in 
Tank Express A/S v. Compagine Finan- 
ciers Belge Das petroles S. A. (1949-AC 
76) ‘sending’ means sending and does not 
involve receipt. A somewhat different 
mterpretation which was accepted by the 
Court of Appeal in Browne v. Black 
(1912-1 KB 316) was persuaded py the 
context in which the words “sent by post 
to” occurred in S. 37 of the Solicitors 
Act, 1843, although Buckley L. J. was 
of a contrary view. 


7. In Retail Dairy Company Ltd. v, 
Clarke (1912-2 KB 388), Ridley J., said 
that the word ‘send’ occuring in S. 20, 
sub-sec. (1) of the Sale of Food and 
Drugs Act 1899 should be given the 
ordinary meaning, and in that context 
he observed: 

“Sending in the ordinary sense is mere 
despatching. The word ‘send’ may how- 
ever, be used in connection with other 
words so ag to imply that by ‘sending’ is 
meant such a sending as that the thing 
may by the time specified pass into the 


hands of the person te whom it was 
sent.” 

E E EA In our opinion, 
all that is necessary for the Election 


Officer to do under Rule 9 (1) is to de- 
spatch the notice by registered post and 
when he does so the duty enjoined by 
Rule 9 (1) is fully performed.” 

The duty enjoined under R. 9 (1) of the 
Rules regarding sending of notice is also 
similar to the duty enjoined by R. 3 (5) 
of the Rules. Further Rr. 3 (5) and 9 (1) 
of the Rules pertain to the same subject 
matter viz., the election to the office of 
the President and Vice President of the 
Municipal Council. The notiee required 
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to be sent under R. 3 (5) 
is the notice published in Form No. 1 
containing the calendar of events. The 
notice required to be sent under R. 9 (1) 
of the Rules is the notice containing the 
date, hour and place of the meeting of 
the Municipal Council scheduled to be 
held for the purpose of electing Presi- 
dent or Vice President or both as the 
case may be of the Mumicipal Council. 
Thus the object sought to be served by 
the notice sent under R. 9 (1) of the 
Rules is not in any way less important 
than the one sought to be served by the 
notice sent as per R. 3 (5) of the Rules. 
Therefore, the enunciation made with 
reference to the words “sent by register- 
ed post” occuring in R. 9 (1) of the Rules 
is applicable to a case wherein R, 3 (5) 
of the Rules is required to be considered. 
Therefore, I do not see any reason to 
hold that the aforesaiq enunciation made 
in S. Ramaiah’s case (1969-1 Mys LJ 
395) is not applicable to the present case. 
The decision in S. Ramaiah’s case which 
was rendered by a Bench of two Judges 
had not been brought to the notice of 
the learned single Judge who decided 
Thammaiah’s case (1980-1 Kant LJ 19). 
Thus-the decision in Thammaiah’s case 
is per incuriam, as such in the presence 
of the aforesaid decision in S. .Ramaiah’s 
case, which is not either set aside or a 
contrary view is taken by a larger Bench 
of this Court, the decision in Thammaih’s 
case cannot be held to have become a 
binding precedent. 


of the Rules 


8. Further it is submitted that the 
learned single Judge in Thammaiah’s 
ease has followed a decision of the Sup- 
reme Court in K. Narasimhiah v. H. C. 
Singri Gowda reported in AIR 1966 SC 
330; therefore, the view taken in Tham- 
maiah’s case must prevail iy as much as 
the aforesaiq decision of the Supreme 
Court in K, Narasimhiah’s case has not 
been considered in S. Ramaiah’s case. In 
K. Narasimhiah’s case the Supreme 
Court was not concerned with R. 3 (5) 
or R. 9 (1) of the Rules in question. It 
‘was concerned with the question whe- 
ther the requirement of 3 days’ notice for 
the holding of a special general meeting 
as embodied in S, 27 (3) of the Mysore 
Town Municipalities Act 1951, was a 
mandatory provision. It was held that 


it was not a mandatory provision. Fur- 
ther the proviso to S. 23 (9) of the 
Mysore Town Municipalities Act 1951 


which was also considered in that case 
contained the words “notice has’ been 
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given of the intention to move the re- 
solution.” In the context in which the 
word “given” was used; it was held by 
the Supreme Court that the “giving” of 
anything ag ordinarily understood in the 
English language was not complete un- 
less it had reached the hands of the per- 
son to whom it had to be given. It was 
also further held that in the eye of law 
however “giving” was complete in many 
matters where it had been offered to a 
person but not accepted by him Tender- 
ing of a notice was in law therefore, 
giving of a notice even though the per- 
son to whom it was tendereq refused to 
take it. It was also further held that 
there was no authority or principle for 
the proposition that as soon as the per- 
son with a legal duty to give the notice 
despatched the notice to the address of 
the person to whom it had to be given, 


the giving was complete. In the instant 
case the words used in Rules 3 (5) and 
9 (1) of the Rules are as it is already 


pointed out “sent by registered post”, 
Therefore, in my opinion the enunciation 
made in the aforesaiq decision of the 
Supreme Court cannot be made applic- 
able to a case where the notice is requir- 
ed to be sent by a registered post. 


9. If, as contended by Sri Datar, 
learned counsel for the petitioner, it is 
held that R. 3 (5) of the Rules can be 


said to have been complied with only 
when the notice sent by registered post 
is either actually delivereq to the ad- 
dressee or it is refused to be received by 
the addressee, it will not be possible for 
the Election Officer to hold the election. 
Such an interpretation which is not war- 
ranted by the words used in R. 3 (5) of 
the Rules would also give handle to such 
of the councillors who intend to post- 
pone the election and they can very well 
avoid to receive the notice. 


10. This conclusion of mine further 
receives support from the provisions con- 
tained in S. 27 of the Karnataka General 
Clauses Act 1899 which reads as 
follows:— 

“Where any Mysore Act made after 
commencement of this Act authorises or 
requires any document to be served by 
post, where the expression “serve” on 
either of the expressions “gave” or “send” 
Or any other expression ig used, then, 
unless different intention appears the 
service shal] be deemed to be effected 
by properly addressing, pre-paying and 
posting by registered post, a letter con- 
taining the document and -unless the con- 
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trary is proved to have been effected at 
the time at which the letter would be 
delivered in the ordinary course of post.” 
From the aforesaid provision also it is 
clear that if a notice is sent by properly 
addressing, prepaying and posting by 
registered post, the service shall be 
deemeg to have been effected, It is not 
possible to find out a different intention 
from the provisions contained in R, 3. (5) 
of the Rules. It is not the case of the 
petitioner that the notice sent by regis- 
tered post is not, properly addressed nor 
‘it is his case that the service has been 
manipulated and purposely the notice 
has been got returned without tendering 
it to the petitioner, 


11. For the reasons stated above, I 
am of the opinion that the decision in 
S. Ramaiah’s case (1969-1 Mys LJ 395) 
rendered by a Bench of two Judges with 
which I respectfully agree forms a bind- 
ing precedent for the case on hand. 
Therefore, I am of the view that the 
requirement of R. 3 (5) of the Rules is 
complied with as soon asthe notice con- 
taining proper address of a Councillor is 
sent by a registered post. Consequently 
the contention of the petitioner fails, 

12. In the result, the writ petition 
fails and the same is rejected. The Elec- 
tion Officer is directed to proceeq with 
the further stages of the election. 

Petition dismissed. 


Vinod: Herur v. Dy. 


AIR 1988 KARNATAKA 57 
K. A. SWAMI, J. 
Vinod Herur, Petitioner v, The Deputy 


Commissioner, Bangalore anq others, 
Respondents. 

Writ Petn. No. 10310 of 1981, D/- 
5-8-1981. 


(A) Karnataka Rent Control Act (22 of 
1961), S. 5 (1) Proviso — Finding as to 
whether allottee owns residentia] build- 
ing — Relevant date foy finding — The 
relevant date is date of order of allot- 
ment by Rent Controller or, in case of 
appeal, the date of appellate order — 
Duty of appellate authority to inspect 
allottee’s building before passing order, 

In the instant case, the allotment of 
certain premises in favour of a person 
was opposed on the ground that he own- 
ed a residential building. The allottee 
contended that his house was under con- 
struction and not ready for occupation. 
The Rent Controller inspected the house 
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and found it incomplete and thereon 
made the allotment, This decision was 
affirmed by the appellate authority with- 
out inspecting the house. The question 
in issue was what was the relevant date 
for finding out whether the allottee own- 
ed a residential building. 


Held that the relevant date for finding 
out as to whether an applicant for allot- 
ment of a residential building, either 
himself or any member of his family 
owns aq residential building is the date of 
order of allotment when that question 
arises before the Rent Controller. If it is 
disputed that the building is not com- 
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“plete, the authority concerned is requir- 


ed to inspect the building in order to 
form an opinion as to whether the build- 
ing is ready for being used as a residence. 

(Para 8) 

When the question is raised in the ap- 
peal, the relevant date would be the 
date of the order of the appellate auth- 
ority and not the date of inspection made 
by the Rent Controller, When the ques- 
tion is raised before the appellate Court 
that the building is ready for occupation, 
it should have inspected the building 
before taking a decision in the appeal. 

; (Para 8) 

A residential building does not cease 
to be one such merely because certain 
minor works are yet to be done to com- 
plete the construction. Since the proviso 
introduces a disqualification it has to be 
very strictly construed so as to avoid 
excessive and umwarranteg hardship 
being causeq to an applicant. Thus, 
keeping this aspect in view, the expres- 
sion “residential building” may be held 
to mean a building which is used or 
occupied or is capable of being used as a 
residence by one or more families in 
contradistinction to one which is used 
for commercial or business purposes. 

` (Para 8) 

(B) Karnataka Rent Control Act (22 of 
Proviso and S. 2 (2) — 
Exemption of building from purview of 
Parts If and TEE of the Act — Does not 
affect disqualification for allotment of 
owner of residential building. 

Under the proviso to sub-sec. (2) of 
S. 2 what is exempted from the purview 
of Parts II and III of the Act, is the 
building constructed after 1-8-1957 for a 


_period of five years from the date of its 


construction. But, under the proviso to 
sub-sec. (1) of S. 5 of the Act, the topic 


-concerned is the person who makes an 


application for allotment of a residential 
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building, The disqualification is attached 
to the applicant. Thus, the topics dealt 
by the proviso to sub-sec. (2) of S. 2 
and the proviso to sub-Sec. (1) of S. 5 are 
quite different. Therefore, from mere 
fact that a residentia] building is ex- 
empted from the purview of Parts II and 
Il, it is not possible to hold that a per- 
son is not disqualified to have an order 
of allotment even though he owns a re- 
sidential building. (Para 10) 


(C) Karnataka Rent Control Act (22 of 
1961), S. 5 (1) Proviso — Karnataka 
Municipal Corporation Act (14 of 1977), 
S. 310 — Completion certificate under 
S. 310 — Residential building owned by 
allottee may be held ready fop occupa- 
tion though completion certificate has 
not heen filed. 


For the purpose of the proviso to sub- 
sec. (1) of S. 5 of the Act, what is requir- 
ed to be seen is whether an applicant 
seeking an order of allotment of a resi- 
dential building. If it is- found that he 
owns a residential building, the proviso 
applies and the applicant wil] not be 
eligible for allotment. Therefore, whether 
or not such an applicant has intimated 
the completion of the erection of a build- 
ing to the Commissioner of the Corpora- 
tion under S. 310 even though the buid- 
ing has become ready for occupation, is 
not material for the purpose of inter- 
preting and applying the proviso to sub- 


see. (1) of S. 5. (Para 11) 
Cases Referred: Chronological Paras 
AIR 1981 SC 1113 5 
AIR 1975 SC 1409 5 

G. S. Vishweswara, for Petitioner; 
Venkatachalaiah, Govt. Pleader (for 


Nos. 1 and 2) and S. C. Javali, for C. K. 


Narayana Rao, (for No. 3), for Respon- 
dents, 
ORDER :— In this petition under 


Arts. 226 and 227 of the Constitut‘on, 
the petitioner has challenged the validity 
of the order dated 2-5-1981 passed by 
the Rent and Accommodation Controller, 
Civil Area, Bangalore (respondent No. 2) 
in Case No, HRC.266/ACC/81 (Annexure- 
B) and also the order dated 28th May 
1981 passed by the Deputy Commissioner, 
Bangalore (respondent No. 1) in Case 
No. H.R.C, Civil Appeal No. 13/81-82 and 
. 20/81-82 (Annexure-D). By the aforesaid 
order, the 2nd respondent has allotted 
the residential premises in ` question 
bearing No. 298/A, I Main Road, 8th 
Block, Jayanagara, Bangalore, to the 3rd 
respondent, In the appeal, the order of 
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allotment is confirmed by the first re- 
spondent. The petitioner is the owner of 
the premises in question. 

2. The contention of the petitioner 
has been that the 3rd respondent owns a 
residential building built on Site No. 137, 
6th ‘A’ Cross, Rajamahal Vilas Exten- 
sion; therefore, he is not eligible for the 
allotment of the premises in question 
having regard to the proviso to S. 5 (1) 
of the Karnataka Rent Control Act, 1961 
(hereinafter referred to as ‘the Act’). 


3. The 2nd respondent has inspected 
the construction of the 3rd respondent 
on 1-5-1981 and has prepared the in- 
spection notes. Thereafter, on 2-5-1981, 
he has passeg the order allotting the 
premises in question to the 3rd respon- 
dent, According to the inspection notes 
of the 2nd respondent, certain things are 
still requireg to be done, which are as 
follows: 

“A building is under construction on 
this site consisting of two floors, ground 
and first ftoors. In each of the two floors 
there are two portions. At the time of 
inspection, I noticed that in the ground 
floor porlion of the building doors are 
not yet fixed to both the, portions. Tem- 
porary electric connection has been 
taken. Floor polishing is yet to be done. 
Door steps are yet’ to be laid. Painting is 
not yet completed and itis learnt that the 
incomplete painting is of the first coating 
and after it gets dried up there will be 
another final coating yet to be done. 
Similarly, window painting is yet to be 
done. Similarly, skirting at the plinth 
level is not yet done, A bore well has 
been dug but pump is yet to be fitted. 
The compound facing the road is yet to 
be erected bul being erecteq and gates 
are not yet fixed. Jelly metalling is not 
yet done iq front of the house, However, 
fans have been filted inside the building 
recently, it is learnt, watchman sheg is 
in front of the building is still there and 


is being used by the watchmen. The 
garage is yet to be completed. 
In the first floor, the workers who 


were working on the spot saig that the 
similar prevails. The staircase to the 
first floor was being done mosaic and as 
such J could not climb up. The accommo- 
dation available in each of the portions 
is two bedrooms with one attached bath- 


room, a hall-cum-dining, kitchen, store, 
puja room and an extra bathroom. 
J started the inspection around 2.50 


pm. and completed around 3.30 pm. I 
hag taken the Revenue Inspector attach- 
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ed to the Rent and Accommodation Con- 
troller, City Area, as the site is in ques- 
tion falls under the jurisdiction of the 
Rent Controller, City Area, Bangalore.” 
He has also come to the conclusion that 
the building is still incomplete and is not 
ready for occupation. He has also fur- 
ther come to the conclusion that the 3rd 
respondent is entitled for allotment in 
preference to Sri P. K. Khaitan, having 
regard to the several reasons enumerated 
in paras (a) to (e) of main para-g of his 
order and has accordingly allotted the 
premises in question to the 3rd respon- 
dent. It is not necessary to go into the 
other reasons given by the 2nd respon- 
dent, as Sri P. K, Khaitan — the other 
applicant is no more in picture; further 
the correctness of the other reasons is 
also not called in question except the 
one relating tothe proviso tosub-sec. (1) 
of Sec. 5 of the Act. 


4. In the appeal, the first respondent 
has confirmed the order of the 2nd re- 
spondent on the ground that the relevant 
date to find out as to whether a residen- 
tial building is ready for occupation is 
the date of inspection by the Rent and 
Accommodation Controller viz., 1-5-1981, 
and as on that date, the building is found 
to be incomplete, therefore, it has been 
held by the Ist respondent that on the 
date of passing of the order, the 3rd re- 
spondent cannot be said to own a resi~ 
dential building in his name or in the 
name of any member of his family in 
Bangalore and the house which is under 
construction until it is cémpleted and 
„assessed by the Corporation, it cannot be 
taken as complete; therefore, Rule 8A of 
the Karnataka Rent Control Rules would 
not be operative as on the day of pass- 
ing of the order by the 2nd respondent, 
and accordingly, he has confirmed 
order, 


5. I¢ is contended by Sri 
Vishweswara, learned counsel for the 
petitioner, that from the report of the 
Rent Controller, it can be made out that 
a residential] buildine that is built by the 
3rd respondent is complete in all re- 
spect and it is habitable anq it undis- 
putedly belongs to him; that the first re- 
spondent being an appellate authority, 
ought to have inspected the building and 
‘ought to have found out as te whether 
the building is completed during the 
pendency of the appeal. In this connec- 
tion, it is contended that the appeal is 
the continuation of the original proceed- 
ing and it is nothing but re-hearing’ of 
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the original proceeding itself, and as 
such the ist respondent ought to have 
made a spot.inspection; that he has fail- 
ed to exercise the jurisdiction in not in- 
specting the building in order to ` verify 
the material fact which is very essential 
to the decision in the case. It is also con- 
tendeg that the relevant date for finding 
out as to whether the 3rd respondent 
owns a residential building is the date 
of order of allotment when that question 
arises before the Rent Controller anq in 
the appeal if that question arises, it is 
the date of the order of the appellate 
authority as the appeal is nothing but 
continuation of the original proceeding: 
therefore the appellate authority is re- 
quired to take into consideration the 
subsequent development that takes place 
during the pendency of the appeal. In 
support of the contention that the appeal 
is the continuation of the original pro- 
ceeding and is re-hearing of the original 
proceeding, the learned counsel has 
placed reliance on the two decisions of 
the Supreme Court viz., (1) AIR 1975 SC 
1409 (P.. Venkateswarly v. Motor & 
General Traders), and (2) AIR 1981 SC 
1113 (M. M. Quasim v. Manohar Lal 
Sharma). It is also further submitted that 
even before passing of the order by the 
appellate authority (ist respondent) the 
‘Gruhapravesham’ of the residential 
building in question built by the 3rd re- 
spondent has taken place on 24-5-1981 
and this fact which is specifically stated 
in the writ petition, has not been disput- 
ed by the 3rd respondent in the state- 
ment of objections filed by him; there- 
fore it is submitted that if only the ap- 
pellate authority would have inspected 
the residential building, it would have 
noticed that the residential building of 
the 3rd respondent is complete in all re- 
spect and is ready for occupation, 


6. On the contrary, it is submitted by 
Sri S. C. Javali, learned Senior Counsel 
for the 8rd respondent, that the residen- 
tial building in question belonging to the 
8rd respondent is not complete even to 
this day; therefore the proviso to sub- 
sec, (1) of Sec. § of the Act, is not at- 
tracted, That apart, it is contended that 
the said building of the 3rd respondent 
being the one built subsequent to ist 
Aug. 1957 is exempt for a period of 
five years from the date of its construc- 
tion from the purview of Parts If and I 
of the Act; therefore, the 3rd respondent 
is not disqualified to have the order of 
allotment under the Act as long as the 
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residential building owned by him is the 
one exempted from the purview of 
Parts JI and IH. It is submitteq that as 
S. 5 of the Act occurs in Part II of the 
Act, the residential] building owned by 
the 3rd respondent is exempted from 
the purview of Part II of the Act, there- 
fore S. 5 cannot be applied to the 3rd 
respondent and as such, no disqualifica- 
tion can be attached to the 3rd respon- 
dent, as contendeg by the petitioner. It 
is further submitted that when the sta- 
tute exempts the buildings constructed 
after 1-8-1957 for a period of five years 
from the date of construction and gives 
benefit to the owners of such buildings, 
the 3rd respondent who has built a resi- 
dential building falling in that category 
is entitled for similar benefit and as 
such, the proviso to sub-sec. (1) of S. 5 
of the Act, cannot be interpreted in such 
a manner so as to take away the benefit 
available to the 3rd respondent under 
the proviso to sub-sec, (2) of S. 2 of the 
Act. It is further submitteq that the 
residential building in question of the 
3rd respondent.cannot be deemed to be 
or held to be complete unless a comple- 
tion certificate is submitted by the 3rd 
respondent to the. Corporation under 
S. 310 of the Karnataka Municipal Cor- 
porationg Act, 1976 and a permission to 
occupy the same is obtained as per the 
provisions contained therein. 

Lastly it is submitted ‘that it is not 
Open for this Court to re-appreciate the 
material and come to a conclusion -differ- 
ent: from the one arrived at by the two 
authorities below, therefore,’ it is sub- 
mitted’ that there is no case for ‘inter- 
ference either under Art. 226 or Art. -227 
of the Constitution. 


7. Having regard: to the riva] conten- ` 


tions put forth on behalf of the peti- 
tioner and thé’ 3rq_ resporident, the fol- 
lowing’ points emerge for consideration: 


(1) What is the relevant date for find- 
ing out as to whether an applicant for 
allotment of a vacant residential build- 
ing under the Act, either himself or any 
member of his. family owns a residential 
building in the same city or town or vil- 
lage in which the vacant residential 
building is situated? _ 


{2} Whether, a residential, building 
owned -by the: applicant for allotment, 
ang exempted from 


intg consideration for -the: purpose of 
deciding the’ question as-to’ whether the 
applicant owns a residential building as 


Vinod Herur v. Dy. Commr., 


the purview - of - 
Parts II ang: IW of the. Act, can be taken. 
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per the proviso to sub-sec. (1) of S. 5 of 
the Act? 

(3) Whether the appellate authority 
can be said to have failed to exercise the 
jurisdiction in not inspecting the resi- 
dential building belonging to the -3rd re- 
spondent? 

(4) Whether S. 310 of the Karnataka 
Municipa] Corporation Act, 1976, is rel- 
evant for the purpose of finding out as 
to whether an applicant. fop allotment of 
a residential building under the Act, 
owns a residentia] building as per the 
proviso to sub-section (1) of S. 5 of the 
Act? 

(5) Whether 
ference? 

8. Point No, (1): Section 5 of the Act, 
reads as follows: 

“Order of leasing of vacant building.— 
(1) The Controller may, by order in 
writing served on the landlord, direct 
that any vacant building, whether inti- 
mation of its vacancy has been given by 
the landlord under sub-sec, (1) of S. 4 or 
not, be given to the landlord for hig use 
and occupation or on lease to such pub- 
lic authority or. other persons as he may 
think fit, 

Provided that where such building is 
a residential building no such order shall 
be made in favour of a person not being 
the landlord, who or any member of 
whose family owns a residential building 
in the same city or town or village in 
which the vacant building is situated, 

Explanation. — A building may be - 
directeq to be leased under this section 
notwithstanding that it is subject to an 
agreement of lease or has been let or 
occupied in contravention of srb-sec, (2) 
of S. 4. 

(2) Any landlord who Saoi an 
order made under sub-sec. (1) shall, on 
conviction, be punished with simple im- 
prisonment for a term which may extend 
to three months or with fine or with 
both.” 


Bangalore 


ig is a case for inter4 


In this case, we are concerned 
with -the aforesaid proviso only. 
It is no -in dispute in this 


case that the 3rd respondent owns a site 
bearing No. 137, 6th ‘A’ Cross: Rajamahal 
Vilas Extension, Bangalore. The vacant 
residential building for the allotment of 
which he has applied is situated in Jaya- 
nagar Extension, Bangalore. It is alse 
not in dispute that he has taken . up a 
construction on the aforesaid site for 
constructing a residential building.. What 
is contendeg is that the said residential 
building isnot: complete, therefore it 
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zannot be said that on the-date of. the 
order of allotment, the 3rd respondent 
has owned a residential building so as to 
attract a disqualification as -provided in 
the proviso to sub-sec. (1) of S. 5 of the 
Act. Thus, in this case,‘the decision as to 
whether the 3rd respondent is entitled 
for an order of allotment of the premises 
in question depends only on the answer 
to the question as to whether he owns 
a residentia] building in Bangalore. The 
relevant date for finding out as to whe- 
they an applicant for allotment of a resi- 
dential building, either himself or any 
member of his family owns a residential 
building is the date of order of, allot- 
ment when that question arises before 
the Rent Controller, If it is disputed 
that the building is not complete the 
authority concerned is required to in- 
spect the building in order to form an 
opinion as-to whether the: building is 
ready for being used as a residence. The 
expression used’ in the proviso is — 
“owns a residential building”. Of course, 
in: one sense of the term as is: commonly 
understood, a building is q residential 
building if it is built for residential 
purpose and it does not cease to be’ one 
such merely because certain minor 
works are yet to be done to complete the 
construction, Since -the proviso intro- 
dutes a disqualification it has to be very 
Strictly construed so as te avoid exces- 
sive and unwarranted hardship being 
caused to an applicant. Thus. keeping 
this aspect in view, the expression ‘resi- 
dential building’ occurring -in the pro- 
viso to sub-sec. (1) of S: 5 of the Act, 
may be held to mean a: building which 
is used or occupied or is capable of be- 
‘ing used as a residence by one or more 
families . in contradistinction to one 
which ig used for commercial or busi- 
ness purposes. In casé, such a „question 
is raised in the appeal- preferred against 
an order of allotment. the material. date 


would be the date of the order of the ap-. 
pellate authoritty inasmuch.as when once ' 


the appeal] is preferred, the finality of 
the order of allotment is taken away and 
the entire matter would be. open before 
the appellate authority.. This consequence 
flows from the provision previding for 
an appeal ie. S. 12-0f the Act, ‘which 
provides that the appellate 
may pass such order on the’ appeal as it 


deems fit. In addition to this, S. 48 (6) of 


thè Act further providés | that the order 


of the Rent Controller ‘shall be final sub- . 
jeet to the. decision of-the - „appellate. au- 
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thority. It does not admit.an argument 
that the appeal is; continuation of the 
origina] proceeding and it is nothing but 
rehearing of the original proceeding, In 
other words, it is moving the cause to 
the superior court. Therefore, if the 
question is raised during the course of 
the appeal that the applicant owns a re- 
sidential building capable of being used 
as a residential building or fit for vesi- 
dential purpose, the appellate authority 
is required to verify that fact because 
that fact is material] for coming tg a 
decision as to whether the applicant (in 
the instant case, the 3rd respondent) is 
eligible for obtaining an order of allot- 
ment of a residentia] premises having re- 
gard to the proviso to S. 5 (1) of the Act. 
Tt the appellate authority finds that the 
residential building is not complete and 
is not capable for being used as a resi- 
dence, then it is open for the appellate 
authority to proceed on the basis that 
for the purpose of the proviso to S. 5 (1) 
of the Act the applicant cannot be held 
to own a residential building which is 
capable of being used as such, Therefore, 
when. the question is raised in. the ap- 
peal, the relevant date for finding out 
as to whether the. applicant or any mem- 
ber of his «family owns a residential 
building, would be the date of ‘the ‘order 
of the appellate authority. Therefore, 
the 1st respondent is not right in holding 
that the relevant. .date.for finding out 
whether the residential ‘building of the 
3rd respondent is ready for. occupation 
is the date of: inspection made by the 
Rent Controller,. When the . question is 
raised before him that the building is 
ready for occupation, he shoulq have 
inspected the building before taking a 
decision in the appeal. 


$.. At this stage. itself the 3rd point 
can be dealt with. It is already pointed 
out that the decision in the case depends 
on the verification of the fact as to whe- 
ther the residential building in guestion 
of thé 3rd respondent is ready for oc- 
cupation. This fact could have been veri- 
fieq only by inspection‘ which thé 1st re- 
sponderit, has failed to do. When a mate- 
rial fact for the purpose of decision in the 
ease is required to be verified by the 
appellate authority, or for that. purpose 
any authority empowered to. decide’ the 
cause and.that material fact the author- 


- ity fails to verify, it is nothing but fail- 


ing to: exercise.the jurisdiction since that 
fact is material for the purpose of deci- 
sion. In |:this case,.it cannot be disputed 


62 Kant. 


that if it is found that the residential 
building of the 3rd respondent is com- 
plete and is capable of being used as a 
residential building, he will not be en- 
titled for an order of allotment, there- 
fore the Ist respondent has failed to 
exercise the jurisdiction in not. inspect- 
ing the building which, according to the 
3rd respondent, is said to be still incom- 
plete and according to the petitioner, it 
is complete and the Gruhapravesham 
ceremony also has taken place on 24-5- 
1981. 


10. Point No. 2: The contention of 
Sri Javali that since the building be- 
longing to the 3rd respondent is exempt- 
ed from the purview of Parts If and HII 
of the Act, it cannot be taken into, con- 
Sideration for the purpose of considering 
the effect of the proviso to sub-see. (1) 
of S. 5 of the Act, cannot be accepted. 
The argument ignores the fact that under 
the proviso to sub-sec. (2) of S. 2 of the 
Act, what is exempted from the purview 
of Parts II and IY of the Act, is the 
building constructed after 1-8-1957 for 
a period of five years from the date of 
its construction. But, under the proviso 
to sub-sec, (1) of S..5 of the Act, the 
topic concerned is the person who makes 
an application for allotment of a resi- 
dential building. The disqualification is 
attached to the applicant. Thus, the 
topics dealt by the proviso to sub-sec. (2) 
of S. 2 and the proviso to sub-sec. (1) of 
S. 5 of the Act are quite different. There- 
fore, from mere fact that a residential 
building owned by the 3rd respondent is 
exempted from the purview of Parts II 
and IIT of the Act, it is not possible to 
held that the 3rd respondent is not dis- 
qualified to have an order of allotment 
even though he owns a residential build- 
ing. ‘Residential building’ referred te in 
the proviso to sub-sec. (1) of S, 5 of the 
Act, is not only a building built subse- 
quent to 1-8-1957 and is exempted from 
operation of Parts II and III, 
residential building in the same city or 
town or village in which the vacant resi- 
dential building is situated, whether it is 
exempted from the purview of Parts H 
and ĮI of the Act or not. Therefore, 
what is required to be seen is whether a 
person applying for allotment of a 
vacant residential building owns a resi- 
dential building in the same city or town 
or village in which the vacant building 
is situated. Therefore, the contention is 
devoid of merit. Further, if such a con- 


tention is to be accepted, it will defeat 
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the very object of the proviso to sub- 
sec, (1) of S. 5 of the Act, inasmuch as 
it wil] enable a person who owns ąa resi- 
dential premises to let out the same for 
a fancy rent and seek an order for al- 
lotment of a residential house under the 
Act, at a lower rent. Further such an 
interpretation will also come in the way 
of the other deserving applicants who 
do not own a residentia] building, from 
securing an order for allotment of a resi~ 
dential building. 


11. Point No, (4): 
that the building cannot 
complete because no completion certi- 
ficate has been filed as required by 
S. 310 of the Karnataka Municipal Cor- 
poration Act, 1976, cannot also be accept- 
ed. In this regard, it is already pointed 
out that for the purpose of the proviso: 
to sub-sec. (1) of S. 5 of the Act, what 
is requireq to be seen is as to whether 
an applicant seeking an order of allot- 
ment of a residential building owns a 
residential building. If it is found that 
he owns a residential building, the pro- 
viso applies and the applicant will not 
be eligible for allotment. Therefore, 
whether or not such an applicant has 
intimated the completion of the erec- 
tion of a building to the Commissioner 
of the Corporation even though the 
building has become ready for occupa- 
tion, is not material for the purpose of 
interpreting and applying the proviso to 
sub-sec. (1) of S. 5 of the Act. S. 310 (1) of 
the Karnataka Municipal Corporation 
Act, imposes an obligation on the owner 
of a building to send a completion notice 
in writing signed and subscribed in the 
manner prescribed, to the Commissioner 
of the Corporation within one month 
from the completion of the erection of 
building accompanied by a certification 
in the form prescribed in the bye-laws. 


Sub-sec. (2) thereof provides that no 
person shall occupy or permit to be oc- 
cupied any such building, or use or per- 
mit to be used the building or part 
thereof affected by any work, until, — 


(a) permission has been received from 
the Commissioner in this behalf, or 


(b) the Commissioner has failed for 
twenty-one days after receipt of the 
notice of completion to intimate his re- 
fusal of the said permission, 

Thus, from what has been stated above, 
it is clear that the fact that no notice of 
completion is sent by the 3rd 
respondent to the Commissioner 


The contention 
be helg to be 
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of the Corporation and no permission to 
occupy is obtained by him as per the 
aforesaid sub-sec. (2) thereof, are not 
material for the purpose of finding out 
as to whether the 3rd respondent owns 
a residential building as required by the 
proviso to suh-sec. (1) of S. 5 of the Act. 

12. Lastly, it is contended that it is 
not a case for exercise of the jurisdiction 
either under Art. 226 or Art. 227 of the 
Constitution. Jt is already pointed out, 
the first respondent has failed to exer- 
cise the jurisdiction in not verifying the 
material fact essential to the decision. 
When the authority has failed to exer- 
cise the jurisdiction, the order passed by 
that authority becomes liable to be inter- 
fered with. Therefore, the last conten- 
tion cannot also be accepted. 

13. For the reasons stated above, this 
writ petition is partly allowed. The 
common order dated 28-5-1981 passed 
by the first respondent in H. R. C. (Civil) 
Appeal No. 13/1981-82 ang H. R. C. 
(Civil) Appeal No. 20 of 1981-82 is here- 
by quashed and H. R. C. (Civil) Appeal 
No. 13 of 1981-82 alone is remitted to the 
first respondent with a direction to de- 
cide the same afresh in the light of the 
observations made in this order and after 
inspecting, in the presence of the parties, 
the residential building in question be- 
longing to the 3rd respondent. 

Petittion partly allowed, 


AIR 1983 KARNATAKA 63 
&. N. SABHAHIT AND 
A. K. LAXMESHWAR, JJ. 

Smt. K. S. Lalithamma, Appellant v. 
N. S. Hiriyannaiah, Respondent. 

Mise. First Appeal No. 1107A of 1978, 
D/- 14-6-1982. 

Hindu Marriage Act (25 of 1955), Sec- 
tions 13 (1A), 23 (1) (a) — ‘Wrong’ with- 
in S. 23 (1) (a) — What is — Decree for 
restitution of conjugal rights in favour 
of husband — Non-compliance — Hus- 
band not disentitled to ask for divoree 
under Section 13 (1A). 

Section 23 (1) of the Act does not come 
in the way, if the party wants to take 
advantage of the statutory right to ob- 
tain dissolution of marriage which has 
been conferred on him or her under Sec- 
tion 13 (1A) and as such a party cannot 
be said to be taking advantage of his 
own wrong; when he relies on a statutory 
right. In order to be a wrons within 
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meaning of Section 23 (1) (a), the con- 
duet alleged must be serious enough to 
justify démial of the relief to which the 
Intsband oy wife is otherwise entitled. 
AIR 1977 SC 2218. Followed. (Para 17) 

Where the husband obtained a decree 
for restitution of conjugal rights and sub- 
sequently filed a petition under S.13 (1A) 
for divorce on which the wife made spe- 
cific allegations in the statement of ob- 


jections that the husband failed to 
maintain the wife; that he was 
trying to remarry and that he 
coercing the wife to withdraw 


the proceedings brought legitimately by 
her and to agree for a decree for divorce, 
but the trial court failed to raise points 
in that behalf nor discussed the evidence 
adduced concerning that aspect, the de- 
eree of trial court granting divorce was 
vitiated and was not sustainable. 


(Paras 6, 18) 
Caseg Referred : Chronological Paras 
AIR 1978 Gui 74 15 
AIR 1977 SC 2218 17 
AIR 1977 Delhi 178 35, 17 


AIR 1977 Punj & Har 167 (FB) 15, 16 
AIR 1975 Bom 88 . 14 
ILR (1971) 1 Delhi 6 : 1972 Rajdhani LR 

30 (FB) 17 


AIR 1968 Bom 332 14 
AIR 1968 Mys 274 14 
ATR 1968 Punjab 287 14 


Yoga Narasimha, for 
Narayana, for Respondent, 


SABHAHIT, J..— This appeal by the 
wife is directed against the judgment and 
order, dated 28-7-1978, passed by the 
Principal. Civil Judge, Bangalore City, in 
M. €. No. 14/1977, on his file, decreeing 
the petition of the husband for dissolu- 
tion of marriage from the respondent and 
granting a deeree of divorce, - 

2, The husbang N. S. Hirianniah, in- 
stituted the petition for divorce under 
Sections 13 and 13 (1A) of the Hindu 
Marriage Act on 31-1-1977 before the 
Principal Civil Judge, Bangalore City. 
He averred that the respondent was 
married to him on 27-2-1967, at Ban- 
galore according to the recognised rites 
prevalent among Hindus. After the mar- 
riage the respondent stayed with him 
fop a period of 2 months and thereafter 
left his house and was staying thereafter 
with her brother. The respondent filed 
M. C. 37/1972 on the file of the Principal 
Civil Judge, Bangalore City under S. 9 
of the Hindu Marriage Act seeking res- 
titution of conjugal rights and the said 
petition was allowed on 28-6-1975. 
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3. The husband further averred that 
the decree did not bring about any re- 
conciliation between the parties as the 
parties were radically incompatible in 
their temperaments. They could not 
live together in harmony. He further 
submitted that there wag no resumption 
of co-habitation between the parties even 
after the passing of the decree for resti- 
tution of conjugal rights on 26-8-1975. 
Hence under Section 13 (1A) of the 
Hindu Marriage Act, he instituteq the 
petition for divorce, 


4. The wife resisteq the petition. 
Firstly, she contended that the husband 
could not take advantage of his own 
wrong. He had defaulteq in complying 
with the decree for restitution of congu- 
gal rights. That being so, he could not 
make that a ground to’ bring a petition 
for divorce. Secondly, she averreq that 
even after the passing of the decree for 
restitution of conjugal rights, the peti- 
tioner-husbang: demonstrated his disre- 
gard for judicial pronouncement and he 
entirely discarded even to provide for 
maintenance to the respondent-wife. She 
had to file a petition for maintenance in 
C. Mis. 519/76, on the file of the Metro- 
politan Magistrate IV Court, Bangalore, 
under Section 125 of the Criminal P. C. 
Tn spite of it he has not provided for any 
maintenance to the respondent-wife. In 
para~3 of the statement of objections she 
has averred that the husband-petitioner 
attempteg to marry one Manjula, daugh- 
ter of Sitaramaiah. The respondent-wife 
filed O, S. No. 202/1977 on the file of the 
I Munsiff, Bangalore, for restraining the 
husband from remarrying ang obtained 
an interim order to that effect. The hus- 
band gave an undertaking to the court 
that he would not remarry during the 
pendency of the proceedings. Thus, the 
wife averred that her husband hag done 
his utmost to make her life miserable 
and intolerable. She further asserted in 
para-4 of her statement of objections 
that her husband was trying +o coerce 
hey to withdraw the proceedings started 
by her. She has specifically averred 

us: 


“Having done all this he cannot take 
undue advantage of his lapses and omis- 
sions and he is not entitled for this de- 
cree of Divorce prayed ae 


- 5. The trial Court, however; raised 
only one point for consideration, ag aris- 
ing from the pleadings and it reads : 
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Whether the petitioner is entitled to 
the relief of decree of divorce prayed 
for? f 
Thus, it is seen that the learneq Civil 
Judge did not even apply his mind to, 
raise the proper points, Merely to raise 
a point stating whether the petitioner is 
entitled to the relief of decree of divorce 
prayed for is vague and nebulous, The 
very purpose of raising the points is 
defeated. 


6. Morever, there are specific allega- 
tions in the statement of objections filed 
by the wife as to how the husband could 
not take advantage of his own miscon- 
duct and obtain a decree for divorce. We 
have mentioneq above, while summaris- 
ing the statement of objections, the 
They are 
in main, that the husbang failed to main- 
fain the wife; that he was trying to re- 
marry and that he was coercing the wife 
to withdraw the proceedings brought 
legitimately by her and to agree for a 
decree for divorce. This, according to 
the wife, the conduct of her husband 
constituted misconduct on his part which 
disentitles him for a decree for divorce. 
There is obviously no point raised by the 
learned Civil Judge, in this behalf, 


7. Section 13 of the Hindu Marriage 
Act hag to be read with Section 23 of the 
sald Act and S. 23 reads: 

“Decree in proceddings :— 

(1) In any proceeding under this Act, 
whether defended or not, if the Court is 
satisfied that :— i 

(a) any of the grounds for granting 
relief exists and the petitioner, (except 
in cases where the relief is sought by him 
On the ground specified in sub-clause (a), 
sub-clause (b) or sub-clause (c) of 
Cl. (ii) of Section 5) is not in any way 
faking advantage of his or her own 
wrong or disability for the purpose of 
such relief, and 

(b) Where the ground of the petition 
is the ground specified ip cl. (i) of sub- 
section (1) of Section 13, the petitioner 
has not, in any manner, been accessory 
to or conniveg at or condoned the act or 
acts complained of or where the ‘ground 
of the petition is cruelty the petitioner 
has not in any manner condoned the cru- 
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{d) there has not been any unneces- 
sary Or improper delay in instituting the 
proceeding, and 
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list published earlier by the Director of Pub- 
lic Instruction. The Appendices show that 
various areas in the several districts of 
Kerala were notified as additions to the ori- 
. ginal list. It was not as if for such addition 
there was a consideration of the particular 
facts of each case. The body of the Govern- 
ment Order Ext. P5 is extracted below as it 
is quite relevant for the purpose of this 
case: 

“In exercise of the powers conferred on 
him under sub-rule (4) of R. 2 of Chap. V, 
K. E. R. the Director of Public Instruction 
fn his notification read as third paper above, 
published, as Gazette Extraordinary No. 610 
dated 31-7-1981, the final list of areas where 
new High Schools are to be opened or exist- 
ing U. P. Schools are to be upgraded, new 
U. P. Schools are to be opened or existing 
L. P. Schools are to be upgraded and new 
L. P. Schools are to be opened in the year 
1981-82. Government received applications 
for review of the final list under the proviso 
to sub-rule (5) of R. 2 of Chap. V. K. E. R. 
added as per the G. O. read as fourth paper 
above and published as Gazette Extraordi- 
nary No. 667 dated 19-8-1981. 


2. Government considered the applications 
for review in detail and heard 
wherever such hearing was considered neces- 
sary. Government are now pleased to order 
that the areas in Appendices I to II to this 
G. O. will be included in the final list of 
areas published by the Director of Public 
Instruction. The Director of Public Instruc- 
tion will take action to notify the same.” 
Pursuant to this order the Director of Pub- 
lic Instruction published a list of areas men- 
tioned therein as the additional places where 
new schools are to be opened or existing 
schools upgraded. Muhamma was one of 
such areas in the Alleppey District. Appli- 
cations were invited pursuant to that order 
and the 4th respondent’s application was 
allowed enabling the 4th respondent to start 
a High School at Muhamma. According to 
the petitioner he came to know of the pub- 
lication of the additional list by the Director 
of Public Instruction only after the 4th re- 
spondent published a notice on 31-5-1982 
that a High School has been sanctioned to 
him to be started at Muhamma. The chal- 
Jenge is evidently to the review which was 
passed without hearing him. 


4. The State has filed a counter in O. P. 
3998/82. It is submitted in the counter-affi- 
davit that though the petitioner had filed 
his objection to the motion for review, when 
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tbe parties were heard on the review petition 
the petitioner was not given notice as ths 
Government missed to notice that the peti- 
tioner was one who had objected to the 
review. The Government submitted in the 
counter that they were prepared to give 
notice to the petitioner, hear the matter and 
decide afresh. 

5. The 4th respondents case as urged at 
the hearing is that sub-rule (5) of R. 2 of 
Chap. V only prohibited an appeal or revi- 
sion prior to the amendment, that it did not 
prohibit review, that the power of review is 
available to any authority, that such power 
could be exercised to correct its own order 
and that the provision introduced by the 
amendment was only to regulate the power 
of review that is inherent in the Govern- 
ment. It was that power that Government 
exercised. It is also said that the petitioner 
can have no complaint that he has not been 
heard as he has no right to be heard. If the 
order Ext. P5 is bad then of course all the 
further proceedings pursuant thereto includ- 
ing grant of sanction to the 4th respondent 
to open a school for the year 1981-82 must 
alsc be bad. Hence we are concerned here 
with the question of propriety of Ext. P5 
order. 

6. Now we come to O. P. No. 3808/82. 
Ext. P5 already adverted to in O. P. No. 
3998/82 is Ext. P3 in this petition. In the 
preliminary notification Karampathur was 
included as a locality for opening a new 
Upper Primary School or upgrading the 
existing Lower Primary School into an Upper 
Primary School. There is only one Lower 
Primary School at Karampathur which, ac- 
cording to the petitioner, is the feeder schoo] 
for her Upper Primary School at Chempra 
and her Upper Primary School serves the 
upper primary education needs of Karam- 
pathur also. In these circumstances, accord- 
ing to the petitioner, there was no need for 
upgrading the Lower Primary School in 
Karampathur into an Upper Primary School 
or opening a new Upper Primary School in 
that locality. Evidently the apprehension of 
the petitioner is that in that event the 
strength in her school will be affected and 
teachers appointed in her school will be 
thrown out. In the final list published along 
with the notification dated 31-7-1981 Karam- 
pathur was not included as a locality and 
naturally the petitioner felt that there was a 
quietus to the proposal. It is later that the 
petitioner seems to have come to know from 
newspapers that the Director of Public Ip- 
struction had published another final list of 
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localities for opening new schools or up- 
grading existing schools and Karampathur 
was one of such areas. This was pursuant 
to the review made by the Government. 
There is complaint by the petitioner also 
about the preliminary list published for the 
next year, 1982-83, where Chembra is also 
shown as an area. This preliminary list is 
attacked on the ground that no new school 
in Chembra is necessary and further that the 
issue of a preliminary list soon after the 
publication of the final list for the year 
1981-82 was uncalled for and was not war- 
ranted by the provisions of Chap. V of the 
Kerala Education Rules, The prayers in the 
Original Petition are therefore to quash 
Ext. P4 order published by the Director of 
Public Instruction dated 24-2-1982 listing 
Karampathur as an additional area for open- 
ing a new school and also Ext. P5 dated 
15-3-1982 that being the preliminary notifi- 
cation in regard to areas where new schools 
were to be opened or existing schools up- 
graded for the academic year 1982-83. In 
this case the State and the Sth respondent 
have filed counter, the Sth respondent being 
the Manager of the Karampathur Lower 
Primary School who seeks to support the 
order passed by the Government Ext. P3 on 
review. In the counter-affidavit it is men- 
tioned that on receipt of the review applica- 
tions from several persons in regard to the 
claim that Karampathur should be added in 
the list of areas, a report was called for from 
the Educational Authorities. A report from 
the Deputy Director of Education was ob- 
tained, Ext. R1 being a copy of the extract 
of that report and on that the Special Secre- 
tary to the Government General Education 
Department noted: “Schools are at a dis- 
tance of 3 K. M. There is a case”. The 
area was included in the final list and a 
fresh notification, which is impugned, was 
issued on 18-2-1982. It is further mention- 
ed that the Government had arrived at a 
decision considering all the relevant factors 
necessary to be considered. The significant 
fact is that there is no averment in the coun- 
ter-affidavit as to which of the circumstances 
indicated by the first proviso to sub-rule (5) 
of R. 2 of Chap. V of the Kerala Education 
Rules was found by the Government to 
exist in the case. As to the plea of impro- 
priety of opening fresh schools during the 
year 1982-83 there is no specific answer by 
the Government as to how proceedings could 
be so commenced within a period of two 
years contrary to R. 2 in Chap. V. The 5th 
respondent has attempted to support the 
order of the Government in review on the 


N. P. Purushothaman v. State 


ALR 


basis that the school was necessary, there 
must have been proper enquiry and the 
Government must have acted upon the basis 
of proper material, 


7. Now we will come to the facts of 
O. P. 4123/82. The order of 18th Feb., 1982 
impugned in the other cases is Ext. Pl in 
this case.. The petitioner is an educational 
agency running several schools and among 
them the N. S. S. High School, Alakode is 
one which is a complete high school. When 
the preliminary notification for the year 
1981-82 was published on Ist June, 1981, 
Alakode where the petitioner’s school was 
situated was included in the list of areas 
where new High Schools were to be opened 
or existing schools upgraded. On behalf of 
the petitioner-society the General Manager 
and Inspector of N. S. S. Schools who is the 
Manager of the N. S: S. High School at 
Alakode is said to have filed objection in so 
far as the preliminary list included Alakode 
as an area. The petitioner avers that the 
4th respondent herein was then moving for 
getting sanction for a new High School and 
that it was at his instance that Alakode was 
included in the preliminary list. It is said 
that there are two Government High Schools 
and two Upper Primary Schools near the 
petitioner’s school at Alakode that the 
Government High School at Kaniyanchal is 
only about three kilometres away from the 
petitioner’s school and the Government High 
School at Karthika is only about five kilo- 
metres away from the petitioner’s school. 
It is further said the Government Upper 
Primary School, Rayarom and the Govern- 
ment Upper Primary School, Ottathoni are 
situate within three kilometres of the peti- 
tioner’s school. These are mentioned to in- 
dicate that Alakode is a locality the educa- 
tional needs of which are more than served 
by the existing educational institutions and 
the petitioner further avers that there has 
been a fall in the number of class divisions 
every year and this is illustrated by the state- 
ment that during the academic year 1979-80 
there were 61 class divisions and this had 
to be reduced to 59 during 1980-81 and 54 
during 1981-82. It is further averred by the 
petitioner that on the report of the District 
Educational Officer, Cannanore and the 
Director of Public Instruction the Govern- 
ment found no need for a new school at 
Alakode and consequently in the final list 
published. on 31st July, 1981 Alakode was 
not included as an area. In other words 
Alakode was dropped in the final list though 
it was in the preliminary list. It was later 
that the petitioner comes to know of a fresh 
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order dated 18th Feb., 1982 which is the 
order on review impugned in this and other 
cases, On coming to know of that order 
the petitioner is said to have filed represen- 
tation dated 4th March, 1982, Ext. P3 being 
the copy of the representation, But the 
Director of Public Instruction invited appli- 
cations for opening new schools at Alakode 
pursuant to the decision Ext. P1 and it is 
said that the 4th respondent who made an 
application pursuant thereto has obtained the 
order for opening such school. The com- 
plaint is that the 4th respondent is intending 
to open a school at a place which is only 
400 metres away from the petitioner’s school, 
Ext. Pi order and the orders pursuant thereto 
are attacked in this Original Petition. The 
State in its counter-affidavit submits that the 
4th respondent had made a review applica- 
tion to the Government and the Government 
decided in review that Alakode also may be 
included. A new school at Alakode has not 
been sanctioned because of the “stew, order 
issued by the High Court. It is als sub- 
mitted that no notice was given to thi) peti- 
tioner before the review applicatioi was 
allowed. In fact the counter is very” short. 
It does not seck to answer the challenge 
made in the Original Petition. The 4th re- 
spondent has filed a counter-affidavit. Ac- 
cording to the 4th respondent there was 
absolute need for another school in Alakode, 
that therefore when Alakode was left out a 
review petition was filed, that the Govern- 
ment is not bound to hear any party before 
approving the list and therefore the order 
Ext. P1 was not liable to be challenged. 


8. We will now go into the propriety of 
the review order which is Ext. P5 in O. P. 
No. 3998/82, Ext. P3 in O. P. No. 3808/82 
and Ext, Pi in O. P. No. 4132/82. We will 
refer to the exhibits as in O. P. No. 3998/82. 
In O. P. No. 3808/82 there is a further con- 
tention by way of challenge to the prelimi- 
nary list published for the year 1982-83. 
That we will deal with independently. 


9. Appearing for the Sth respondent in 
O. P. No. 3998/82 learned counsel Sri M. I. 
Joseph referred to the proviso to sub-rule (5) 
of R. 2 in Chap. V as not introducing a new 
provision, but only restating the power which 
the Government had even apart from any 
guch rule. In other words according to the 
learned counsel a power of review is inherent 
in any authority and the provision made by 
the proviso was only to define that power. 
In support of his case that any authority is 
competent to correct its own order the learn- 
ed counsel made reference to various deci» 
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sions which we do not think it is necessary 
for’ the purpose of this case to refer here. 
The power of correction of an order is dif- 
ferent from the power of review. A power 
of review has been conferred on the Gov- 
ernment by the proviso. The limits within 
which such power is to be exercised is defin- 
ed by the proviso. There is no case that 
any power other than that conferred by the 
proviso was exercised. In fact no such 
power could be exercised also, Therefore 
we are only concerned with the limited con- 
troversy as to whether in disposing of the 
review applications as the Government did 
by the order which has been extracted here 
the Government was exercising the power 
conferred by the first proviso adverted to 
and whether the order would be justifiable 
with reference to such power, 

10. We have already indicated that the 
tule itself defines that the power of review 
is limited to cases where the Government is 
satisfied of the existence of one or other of 
the three reasons mentioned in the first pro- 
viso. An argument was addressed before 
us that the Government being an administra- 
tive authority and the jurisdiction to review 
being exercisable on its own satisfaction 
there is no scope for examination of such 
satisfaction by this Court. It is the conten- 
tion of the learned counsel appearing for 
the respondents in this case that if the satis- 
faction reached in order to arrive at a deci- 
sion is that of an administrative authority 
no question of judicial review arises, This 
contention, according to us, is quite unsound. 
The answer to the contention of the respon- 
dents is to be found in the following passage 
in the decision in M. A. Rasheed v, State 
of Kerala (AIR 1974 SC 2249) at para 7. 
Chief Justice Ray speaking fop the Court 
said : . 

“Where powers are conferred on pubhc 
authorities to exercise the same when “they 
are satisfied” or when “it appears to them”, 
or when “in their opinion” a certain state 
of affairs exists; or when powers enable pub- 
lic authorities to take “such action as they 
think fit” in relation to a subject matter, the 
Courts will not readily defer to the com 
clusiveness of an executive authority's opin- 
ion as to the existence of a matter of law 
or fact upon which the validity of the exer- 
cise of the power is predicated.” 

Again in para 9 of the same decision the 
Court said: 

“Administrative decisions in exercise of 
powers even if conferred in subjective terms 
are to be made in good faith on relevant 
consideration. Whe Courts inquire whether 
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a reasonable man could have come to the 
decision in question without misdirecting 
himself on the law or the facts in a material 
respect. The standard of reasonableness to 
which the administrative body is required to 
conform may range from the Courts’ own 
opinion of what is reasonable to the crite- 
rion of what a reasonable body might have 
decided. The Courts will find out whether 
conditions precedent to the formation of the 
opinion have a factual basis,” 


The scope of examination of the grounds 
on which satisfaction of the Government is 
based is indicated in the decision in Khudi- 
ram Das v. State of West Bengal (AIR 1975 
SC 550). We are not going into the question 
in further detail in this case only because 
fn two decisions of this Court there has 
been an exhaustive reference to this aspect 
(Workmen of Cochin Chamber of Commerce 
y. State of Kerala (1976 Ker LT 125) and 
Balakrishnan Nair v. State of Kerala (1980 
Ker LT 264)). The order impugned in 
these cases is subject to judicial review. Such 
review will be with a view to examine whe- 
ther the Government was satisfied of the 
existence of one or the other of the grounds 
laid down in the relevant rule in the Kerala 
Education Rules to justify the modification 
of its order; whether the Government advert- 
ed to the existence of material that would 
be relevant in that context and further whe- 
ther the order impugned shows that it was 
on the basis that it was on satisfaction of 
such ground or grounds that Government 
reviewed its earlier order. 


11. In this background we will examine 
Ext. P5 order once again. That as we have 
said, refers to a series of review applications 
filed by different persons in regard to dif- 
ferent areas of the State in several. districts 
of Kerala. The ground for review ir each 
of these cases, if there is ground urged, may 
not be identical. These grounds arising in 
each one of these cases will have to be cons 
sidered independently. Maybe that it is 
satisfied in regard to a review application 
that in the omission of an area a relevant 
ground has not been taken into consideration 
or may be that in another an irrelevant 
ground has been taken into consideration 
and it is also possible that in a given case a 
relevant fact has not been taken into account 
while finalising the said list. It does not 
‘appear from the order impugned in these 
cases that there was any consideration of 
this question by the Government. The 
order does not also indicate that there was 
any material for the Government to arrive 
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at the conclusion that one or other of these 
grounds could be found. In fact that will 
not be possible when such a common order 
is passed in respect of the areas in all the 
districts in the State. Merely by saying that 
the Government found reasons to include 
additional areas the Government will not 
be acting properly in exercise of its limited 
power conferred by the proviso. The order 
including a large number of areas in the 
State looks like the exercise of an original 
In fact a 
reading of the counter-affidavit will show 
that the Government had not in view even 
the limitations on its power of review. It 
would appear that Government seems to 
think that just as it has passed the original 
order publishing the final list it can pass 
supplementary orders adding on to that list 
any number of areas in exercise of the power 
of review. Even in deciding on the final 
list of schools under R. 2 (4) of Chap. V the 
Government has to exercise its mind on the 
inclusion of areas in that list despite objec- 
tions or why similarly certain areas are tof 
be excluded. In other words at every stage 
of these proceedings and particularly at the 
stage of the publication of the final list the 
Government is to act on the basis of assess- 
ment of matters relevant to its decision and 
not act mechanically or on the basis of the 
considerations which will not be relevant 
under the Kerala Education Act or Rules. 
The Government should be aware that the 
inclusion of new areas is not a measure of 
patronage, but an administrative measure 
intended to make the educational advance- 
ment of the State effective. In this view we 
are unable to sustain Ext. P5 order passed 
in review by the Government. 


12. In two of these cases, namely O. P. 
No. 4123 of 1982 and O. P. 3808 of 1982 
not even notice to the petitioner on the 
review was given. That would at any rate 
invalidate the order of review. Jn cases 
where notice for hearing was given to some 
only of the parties, but not to all as in O. P. 
No. 3998 of 1982, even assuming that op- 
portunity need only be given for represen- 
tation and not for hearing, the order would 
be bad, for, the same rule of procedure 
must apply to all the parties and hence if 
notice for hearing is given to some and they 
are heard it cannot be said that the others 
need not be heard since no rule insists on 
hearing the parties. 

13, Since the impugned order is bad fog 
the reasons indicated it is not necessary to 
go into any other question. We quash the 
abovesaid order of 18th Feb., 1982 passed 
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in review in so far as it concerns the peti- 
tioners in these cases. 


14. Now we come to the further question 
raised in O. P. 3808 of 1982, namely the 
objection to the preliminary list published 
for the year 1982-83. Of course, under the 
scheme of the rules in Chap. V of the Kerala 
Education Rules, the forum for raising the 
objection on the merits must necessarily be 
the Government. The resort to this Court 
fn that behalf would be premature. But 
there is an objection which has necessarily 
to be noticed by this Court now and that 
concerns the alleged contravention of Rule 2 
of Chap. V of the Kerala Education Rules. 


15. It is not as if as and when it pleases 
the Government, the Director of Public In- 
struction is to send up reports of localities 
where new schools are to be opened or exist- 
ing schools upgraded. The rule limits it to 
once in two years. This limitation is of 
significance. Excepting the few recognised 
schools the other schools in the State are 
either aided or Government schools. Open- 
ing of aided schools necessarily involves 
considerable financial commitment for the 
State. The salary of the staff teaching and 
non-teaching, is provided by the State. The 
maintenance grant is given to the manage- 
ment, The running expenses for the in- 
numerable aided schools in this State are 
thus met from the State Treasury. The 
management enjoys the privilege of appoint- 
ing teachers and admitting students. It is 
notorious that many of the schools receive 
huge sums of money from the teachers at 
the time of appointment either as donation 
or unaccounted and some schools do receive 
donations or capitation fees for admission 
of students. We need not be taken to have 
said this of all the aided schools in the 
State, but we cannot feign ignorance of 
what is happening around us every other 
day. The financial responsibility for running 
the institutions including the maintenance 
of the buildings having been taken over by 
the Government, managements which are in- 
sensitive to rules of morals or ethics exploit 
the situation financially by enriching them- 
selves on appointments or admissions. With 
no working expenses to meet, and with no 
risk to undertake they get the benefit which 
is normally that of a person running an 
industry or trade. The drain on the Trea- 
sury on account of Government’s commit- 
ment is not inconsiderable. We are refer- 
ring to these circumstances with a view to 
emphasise and alert the Government to the 
need of proper attention when it deals with 
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the question of granting sanction for open- 
ing new schools in the private sector, Such 


grant shall not be indiscriminate. As the 
rules stand sanction to open schools are 
granted even before school buildings are 


put up and even before the management is 
able to point out its own specific funds with 
which the school buildings could be put up. 
This gives an incentive to all and sundry te 
apply and more the applications the more 
the sanctions as it will not be easy tc reject 
all the application en masse. 


16. The financial impact on the Govern- 
ment arising by reason of sanction for new 
aided schools year after year in a State, the 


` resources of which are hardly sufficient to 


meet the minimum social welfare measures 
any modern State must undertake, and the 
proliferation of applications that is likely by 
an indiscriminate grant of applications must 
be of sufficient persuasive force to compel 
the Government to define an open and 
rational policy concerning the grant of sanc- 
tion for opening new schools or upgrading 
existing schools. Considering the rate of 
literacy in the State new schools will neces- 
sarily have to be sanctioned periodically but 
in granting sanction for aided schools, a 
scientific approach, an approach which will 
plainly proclaim that the one and the only 
consideration for the grant will be public 
need and no consideration other than public 
interest will weigh with the Government in 
making such grant must be adopted. It will 
be advisable to lay down more effective and 
elaborate criteria in the rules in place of 
Rule 2 of Chap. V of the Kerala Education 
Rules, so as to enable elimination of ap- 
plications made mainly, if not solely, in self 
interest and for pecuniary gain, and restrict 
the grant to genuine applications from those 
who seek sanction more in a spirit of service 
to the public than in the promotion of their 
own interest. We are trying to impress on 
the Government the need for considerable 
restraint in the matter of limiting the num- 
ber of new schools and the exercise of wise 
discretion in framing appropriate guidelines 
in the rules as also applying them so as to 
eliminate potential exploiters, 

17. Rule 2 of Chapter V of the Kerala 
Education Rules is not exhaustive, as 
naturally any such rule could not be exhaus- 
tive of the circumstances warranting the 
sanction of a new school, but the pre- 
dominant factor which must influence the 
Government in its decision must be the 
answer to the question how far educational 
needs of the locality demand inclusion of 
fresh areas for opening new schools, Objec~ 
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tive assessment of public need uninfinenced 
by other considerations, a sense of reason- 
able restraint in selecting new areas and 
awareness of the need to eliminate elements 
which may abuse the very system of State 
support to Adided schools would, to a large 
extent, help in relieving the Government of 
avoidable financial commitment while at the 
same time toning up the system of aid. We 
are tempted to say this in the wake of the 
objection raised in this petition that contrary 
to Rule 2 of Chapter V a preliminary notifi- 
cation has been issued for the year 1982-83 
when there has already been a preliminary 
and final notification for the year 1981-82. 
Though we are not finally deciding the ques- 
tion here, when the Government is called 
upon to consider this or allied questions the 
Government will do well to remember that 
the provisions in the Rule are not intended 
as empty and inconsequential directions, but 
as meaningful mandates. We allow the peti- 
tioner to urge what he has to say in regard 
to the preliminary objection before the Goy- 
ernment. 


We allow the Original Petitions and quash 
the impugned orders on review, namely, Exhi- 
bit P-5 in O. P. 3998 of 1982 in regard to 
the petitioners in the three cases. No costs. 


Petitions allowed. 
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K. BHASKARAN AND 
C. P. BALAKRISHNA MENON, JI. 
State Bank of India, Appellant v. Kerala 
Financial Corporation, Respondent, 
A. S. No. 222 of 1977, D/- 17-11-1982. 


Transfer of Property Act (4 of 1882), Sec- 
tion 78 — Postponement of prior mortgagee 
— Plea of — Burden of proof — “Gross 
neglect”, meaning of. 


It is well settled that where, except as pro- 
vided by statute, no distinction exists in the 
Status of mortgages; priority of mortgages 
depends upon the respective dates of their 
creation, irrespective whether they are re- 
gistered mortgages or equitable mortgages, 
the earlier in date having precedence, 


(Para 7) 


The provision in Section 78 is in the nature 
of an exception to the general rule in S. 48 
of the Act which provides that prior mort- 
gagee takes precedence over subsequent mort- 
gagee. In the present case for the subse- 
quent mortgagee to invoke Section 78, he 
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must plead and prove that through the gross 
neglect on the part of the prior mortgagee 
(there being no case here that there was 
fraud or misrepresentation on the part of the 
prior mortgagee) he was induced to advance 
money on the security of the mortgaged pro« 
perty. Being an exception, the onus of proof 
is on the person who sets up the plea based 
on Section 78. The legislature has guardedly 
used the expression “gross neglect” in order 
to eschew the possibility of slight neglect on 
carelessness on the part of the prior mort» 
gagee being set up as a ground for invoking 
Section 78. To succeed in the plea based on 
Section 78, it is necessary that it is proved 
and found that the subsequent mortgagee 
was directly, not remotely, induced by reas 
son of gross neglect on the part of the prioy 
Mortgagee to advance money on the security 
of the mortgaged property. Negligence would 
consist of omitting to do something which a 
reasonable man would do, or the doing of 
something which a reasonable man would 
not do, in either case causing unintentionally 
some mischief to a third party. “Gross 
neglect” in Section 78 means and involves 
the absence of care that was requisite under 
the circumstances on the part of the prior 
mortgagee; and it being a relative term, it 
might depend upon the facts of each case. 


{Para 8) 


In reply to a letter from defendant Cor- 
poration the subsequent mortgagee, the plain- 


. tiff-Bank — the prior mortgagee — has cate- 


gorically stated that for the packing credit 
facilities enjoyed by the mortgagor firm it 
had deposited with the Bank title deeds as 
collateral security which included that of 75 
cents of land situated in village K. Nobody 
from the office of Corporation went to the 
office of the Bank to find out which exactly 
was the 75 cents of land over which the Bank 
had charge created by the deposit of title 
deeds, before accepting an extent of 75 cents 
of land in K village belonging to the firm as 
one of the items of security for the advance 
proposed to be made to the firm. In sanc- 
tioning the loan, the Corporation appears to 
have acted in undue haste and with an 
element of callousness. It did not insist on 
the production of the original title deed of 
the property before accepting that property 
as one of the items of security. The Cor- 
poration did not make any further enquiries 
about the deposit of title deeds with the 
Bank. No letter also was sent to ascertain 
whether the Firm had further liabilities to 
the Bank. On the facts it cannot be said 
that the Bank had a duty to Corporation to 
give guidance and advice so as to avoid the 
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chance of the Corporation being deceived by 
the Firm by creating subsequent encum- 
brances without disclosing the prior mort- 
gage in favour of the Bank. Once the Cor- 
poration knew from the letter that there was 
a charge created in favour of the Bank by 
the firm, depositing the title deed in respect 
of 75 cents in K village, prudence ought to 
have dictated the corporation to ascertain 
whether the 75 cents in that village offered 
as security was an item of property different 
from what had already been charged to the 
Bank. There is no warrant for the stand 
taken by the Corporation that the Bank in 
favour of which an equitable mortgage was 
created was bound not only to give that in- 
formation to the Corporation, but also to 
send the original title deed or copies thereof 
and furnish such other details as were called 
for in its letter, and that too in the absence 
of a case of the Corporation that the neces- 
sary charges had been remitted to the Bank. 
The Corporation had run a calculated risk 
in advancing a sum of Rs. 10,00,000/- 
accepting the 75 cents of land in village K 
belonging to the Firm as one of the items 
of security after having known from the 
letter of Bank that 75 cents of land belong- 
ing to the Firm in K village had been mort- 
gaged to the Bank by the deposit of title 
deed. Thus this is not a case where by the 
application of the provisions contained in 
Section 78 the prior mortgagee, the Bank, 
was to be postponed to the subsequent mort- 
gagee, the Corporation. The Corporation 
would not, therefore, be entitled to a prior 
charge over the property in question, The 
plaintiff Bank shall have first charge over 
that property. (Paras 9, 10, 12) 


Cases Referred: Chronological Paras 
AIR 1936 Cal 283 11 
AIR 1930 Cal 22 11 

Mathews P. Mathew, Jacob Murickan, 


Philip Mathai, K. P. Vijayan and J. B. 
Jinnah, for Appellant; V. Parameswara 
Menon and R. D. Shenoi, for Respondent, - 


BHASKARAN, J.:-— The State Bank of 
India, Cochin, the plaintiff in O. S. No. 4 of 
1976 on the file of the IML Additional District 
Judge, Ernakulam, hereinafter referred to as 
the ‘Bank’, is the appellant. The suit is one 
for recovery of a sum of Rs. 12,22,848.13 

' with interest and costs from defendants 1 to 
8 and the plaint schedule properties. The 
1st defendant is a partnership firm M/s. Faiz 
Fisheries, hereinafter referred to as the ‘Firm’, 
represented by its partners, defendants 2 and 
3. Defendants 4 to 8 are guarantors who 
had executed mortgages in favour of the Bank 
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in respect of the properties mentioned in the 
C and D schedules to the plaint. The 9th 
defendant is the Kerala Financial Corpora- 
tion, hereinafter referred to as the ‘Corpora- 
tion’, claiming charge over item No. 1 in the 
B Schedule to the plaint. 


2. The contest in the Court below was 
solely between the Bank and the Corpora- 
tion and the main point for decision was 
whether Section 78 of the T. P. Act wouid 
have application for resolving the conflict of 
priority of charge between the Bank and the 
Corporation over Item 1 in the B schedule 
to the plaint. 


3. The plaint proceeded on the footing 
that the firm having, on 12-3-1969, deposited 
with it the title deeds of Item I in the B 
schedule to the plaint with intent to create 
security by way of mortgage for the advance 
under “Overdraft Packing Credit Account”, 
with a drawing limit of Rs. Five Lakhs, 
granted by the Bank in favour of the Firm, 
it was entitled to a first charge over that pro- 
perty. The Corporation, on the other hand, 
in its written statement stated that through 
the gross neglect on the part of the Bank it 
was induced to lend a sum of Rs. Ten Lakhs 
on the security of properties included in the 
very same properties mortgaged to the Bank, 
under a registered mortgage deed executed in 
its favour by the firm on 12-1-1971, and, 
therefore, by the operation of Section 78 of 
the T. P. Act, the Corporation was entitled 
to priority in the matter of charge in pre- 
ference to the Bank. The trial Court de- 
creed the suit as against defendants 1 to 3 
and the plaint schedule properties with costs 
from defendants 1 to 8. In the decree it was 
also stated that with respect to the plaint B 
schedule property the Corporation was 
entitled to get prior charge; and the Bank 
was also directed to pay the costs of the 
Corporation. It is aggrieved by that part of 
the judgment of the trial Court which ad- 
versely affected the interest of the Bank that 
this appeal has been preferred by the Bank 
against the Corporation, 


4. According to the plaintiff, apart from 
the advances given under the ‘Overdraft 
Packing Credit Account’ for which the Firm 
had furnished security by the deposit of title 
deeds etc., which included the 75 cents of 
land in Kumalangi village, described as 
Item 1 in the B schedule to the plaint, it had 
also granted a Medium Term Loan tc the 
firm on the security of machinery and also 
of 16.94 cents of land belonging to defen- 
dants 2 and 3 by their executing a deed of 
mortgage in favour of the Bank on 12-8- 
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1969. The liability under that loan was, 
however, discharged on 21-1-1971 when the 
firm paid to the Bank a sum of Rs. 13,952.71 
in cash, and the Corporation handed over to 
the Bank on behalf of the Firm a cheque for 
Rs. 3.5 lakhs, and thereupon the Bank ex- 
ecuted Ext. B-1 release deed on 12-1-1971. 
The Bank by its letter dated 13-12-1971, a 
true copy of which is Ext. B-3 had, however, 
requested the Corporation to examine and 
advice whether it would be willing to allow 
a second charge to be created in its favour 
on the properties, buildings and machineries 
charged to the Corporation, as the firm owed 
to the Bank large sums borrowed from it 
under the Overdraft Packing Credit Account, 
and to this request the Corporation had re- 
spondent favourably. Ext. B-6 is the true 
copy of the application dated 12-11-1970 
submitted by the Firm to the Corporation 
for a loan of Rs. 10 lakhs. In Col. 12 (a) 
of Ext. B-6 application, giving the details of 
mortgage charges, the applicant had stated 
as follows:— ` 

“Mortgage charge in favour of the State 
Bank of India for Medium Term Loan of 
Rs. 3,50,000/- Mortgage Deed No. 1758/69 of 
Cochin Sub Registry”. 

The column ‘Equitable Mortgages’ was left 
blank. When the Corporation received Exhi- 
bit B-6 application, by its letter dated 18-11- 
1970, a true copy of which is Ext. A-20, the 
Corporation sought a confidential report 
from the Bank about the credit worthiness, 
business antecedents and respectability of the 
partners of the firm. As this letter from the 
Corporation to the Bank and the Bank’s 
reply Ext, A-21 dated 8-12-1970 to the Cor- 
poration are of quite significant in this case, 
we would extract the material portion of 
those letters. 

Ext, A-20 :— 

“Dear Sirs, 

Furnishing of Confidential report about an 
applicant for financial assistance from this 
Corporation. 

M/s. Faiz Fisheries, Karuvelipady, Cochin-5 
has approached this Corporation for finan- 
cial assistance. It is stated that the applicant 
has banking transactions with you. We re- 
quest you to be good enough to favour us 
with a detailed report about the credit worthi- 
ness, business antecedents and respectability 
of the Partners of the Firm. The nature and 
extent of the transactions of the applicant 
with you, the nature of accounts maintained 
with you, limits sanctioned and availed of 
and balance outstanding in different accounts 


State Bark of India v. Kerala Financial Corpn. 


ALR. 


may also be indicated, Details of secured 
loans and unsecured loans may be given st 
parately. 

The details of security accepted by you for 
secured loans and security, if any, taken for 
other types of advances may also be intimat- 
ed. 


We shall also be obliged if you could for- 
ward to us for reference certified copies of 
the’ Mortgage Deeds/Hypothecation Bonds/ 
Memorandum of Deposit of Title deeds de- 
posited with you for advances granted by 
you along with the list of properties charged 
and the original documents or title deeds de- 
posited with you. We shall hold these docu- 
ments and title deeds in trust for you and 
return the same to you after our scrutiny.” 
Ext. A-21:— 

“Dear Sirs, 


Messrs. Faiz Fisheries, Karuvelipady, 
Cochin-5, 
With reference to your letter No. B-1 (370) 
9660 dated the 18th Nov., 1970, we have to 
advise as under :— 


2. M/s. Faiz Fisheries, with Sarvashri N. M. 
Kassam Sait, A. Oosman Sait, S. T. R. Bava 
and T. V. Mohammed, as partners opened 
their account with us on 25-1-1968 and made 
exports to the extent of Rs. 34 lacs. The 
firm was reconstituted with effect from 20th 
August, 1968 on two of the partners retiring 
from the partnership, and the business is 
being continued by the remaining partners, 
viz. Sarvashri N. M. Kassam Sait and A. 
Oosman Sait. The reconstituted firm made 
exports to the extent of Rs. 53 lacs till the end 
of Oct., 1969, after which the business of the 
firm was suspended. The firm owes to the 
Bank an amount of Rs. 8,60,737.17, as on 
1-12-1969 in their Packing Credit Account 
together with accrued interest thereon till the 
date of repayment, 


3. The firm were also sanctioned a Medium 
Term Loan of Rs. 3.50. lacs, out of which 
they have already drawn Rs. 2,25,000/- for 
buildings and a sum of Rs. 1,02,330.27 has 
been incurred by us towards the cost and 
expenses in taking delivery of the imported 
plate freezer.. 


4. For the Packing Credit facilities enjoy- 
ed by the firm, they had deposited with us 
some title deeds as collateral. In addition to 
the following security documents executed by 
them: 

( Demand Promissory Note dated 12th 
March, 1969 for Rs. 5,00,000/- executed by 
the firm in favour of the Bank; 


(ii) D. P. Note delivery letter, 
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(ii) Letter of Hypothecation dated 12th 
March, 1969 for Rs. 5,00,000/-. 

(iv) Shipping Lien for Rs. 5,00,000/- dated 
12th March, 1969. 

5. The collateral security offered by the 
unit consist of the following: 

(i) 75 cents of land situated at Kum- 
balangy Village 

(ii) 34 cents of land at Rameswaram Muri. 

6. In addition to the above, the following 
title deeds as collateral security were also Ob- 
tained: 

(i) 134 cents of land and building — Title 
deed deposited by Smt. Naseema Kassam and 
Smt. Mariam Oosman (who have a limited 
share in the property). p 

Gi) 6 cents of land and building and 2 acres 
9 cents of land — Title deeds deposited by 
Sarvashri Archibald Robert, Abel Antony 
Robert and Sebastian Robert. 


7. For the Medium Term Loan sanc- 
tioned to the unit, a registered mortgage of 
16.94 cents of land situated at Kumbalangy 
village, Andikadavu Muri, (where the cold 
storage is constructed) has been obtained, 
along with an Articles of Agreement covering 
the pledge of movable assets,” 

(Emphasis supplied) 


4. P. W. 1 at the time of his examination 
in Court was the Manager, S. I. B. Division 
of the bank. In his deposition he had stated 
inter alia that Ext. A-10 was the title deed 
deposited with the Bank, relating to Item 1 
in the B schedule to the plaint which was 
offered as collateral security for the Packing 
Credit Account the 1st defendant Firm had 
with the Bank from 1969. By the second 
half of 1969 the Firm had suspended its 
business. The Firm had a Medium Term 
Loan Account also with the Bank with 
Rs. 3,50,000/- limit on the security of 16.94 
cents of land with building and machinery 
thereon, under a registered mortgage deed. 
That account did not subsist at the time when 
he was examined in Court. That mortgage 
was released on the Corporation issuing a 
cheque: for Rs. 3.5 lakhs in favour of the 
Bank on behalf of the Firm, and the Firm 
paying a sum of Rs. 13,952.71 towards the 
interest accrued. The Medium Term Loan 
was thus closed. He also proved the receipt 
of Ext. A-20 letter from the Corporation and 
spoke to the contents of Ext. A-21 reply sent 
to Ext. A-20. The second charge solicited 
by the Bank on the properties over which 
the Corporation had a charge was to serve 
as further collateral security to the advances 
made by the Bank to the firm under the 
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Overdraft Packing Credit Account. Regard- 
ing the 75 cents (item 1 in the B Schedule 
to the plaint), the Bank had made it clear 
that it had a charge over it under an equi- 
table mortgage, the Firm having deposited 
its title deeds with it with intent to create 
such a charge. In Ext. A-20 the Corporation 
also wanted to know the list of properties 
charged and the original documents of title 
deeds deposited with the Bank. They had 
also wanted certified copies of mortgage 
deeds, hypothecation bonds and memorandum 
of deposit of title deeds deposited with the 
Bank to secure the advances made. Accord- 
ing to him, it was not the practice of the 
Bank to send the original title deeds in re- 
sponse to such enquiries made, and there was 
no offer by the Corporation to pay for the 
copying charges. The Corporation’s Legal 
Officer used to go there and verify the docu- 
ments. The Bank had written to the Cor- 
poration that the documents could be exam- 
ined from the office either of the Bank or 
of the Branch of State Bank of India, 
Trivandrum. In connection with the loan ap- 
plication Sri Subramonia Pillai, the Legal 
Officer of the Corporation, had gone to the 
Bank several times; and at that time the 
Bank officials had explained to him that the 
Bank was precluded from handing over the 
title deeds, documents etc. to third parties, 
and that they could be examined from the 
Bank or Trivandrum office of the State Bank 
of India. In between the receipt of Ext. A-20 
and the sending of Ext. A-21, Sri Subramonia 
Pillai had gone to the office of the Bank; 
and he was informed of the fact stated ear- 
lier by the Bank. Paragraph 6 of the plaint 
refers to the title deeds given to the Bank 
by way of collateral security with respect to 
the properties mortgaged to the Bank. 


5. Sri V. Parameswara Menon, the 
counsel for the respondent-Corporation, sub- 
mitted that by declining to send the title 
deeds and to furnish all the details called tor 
in Ext. A-20 letter, the Bank, which other- 
wise would have been legitimately entitled 
to claim a prior charge, should be deemed 
to have forfeited that right, as the conduct 
of the Bank constituted an act of gross 
neglect, through which the Corporation was 
induced to lend large sums of money to the 
Firm on the security of the properties which 
included item 1 in the B Schedule to the 
plaint which was already mortgaged to the 
Bank. 

6. D.W. 1, who described himself as a 
Court Officer of the Corporation during the 
material time, has admitted that the mort- 
gage evidenced by Document No. 1758 was 
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the mortgage mentioned in para 7 of Exhi- 
bit A-21. He would say that nobody from 
the Corporation went to the office of the 
Bank to scrutinise the title deeds deposited 
with the Bank. He has also admitted that 
the Corporation had known from Ext. A-21 
letter that over the property consisting of 
75 cents in extent there was a collateral se- 
curity in favour of the Bank. He would 
only add that the Corporation did not know 
which that property was. 


7, Section 78 of the T. P. Act reads as 
follows :— 

“78. Postponement of prior mortgagee — 
Where, through the fraud, misrepresentatjon 
or gross neglect of a prior mortgagee, an- 
other person has been induced to advance 
money on the security of the mortgaged pro- 
perty, the prior mortgagee shall be postpon- 
ed to the subsequent mortgagee.” 


It was not, nor could it be, the case of the 
respondent-Corporation that it was entitled 
to priority of charge on the ground that the 
mortgage in favour of the Corporation was 
under a registered document, whereas what 
the Bank was having was an equitable mort- 
gage. It is well settled that in India, where, 
except as provided by statute, no distinction 
exists in the status of mortgages; priority of 
mortgages depends upon the respective dates 
of their creation, irrespective whether they 
are registered mortgages or equitable mort- 
gages, the earlier in date having precedence. 
In this regard there is marked difference be- 
tween the rules regulating the priority of 
charges in India, and the practice under 
which legal estate assumes priority over equi- 
table estate in England. 


8. The provision in S. 78 of the T. P. Act 
is in the nature of an exception to the gene- 
ral rule in S. 48 of the Act which provides 
that prior mortgagee takes precedence over 
subsequent mortgagee. In the present case 
for the subsequent mortgagee to invoke Sec- 
tion 78 of the T. P. Act, he must plead and 
prove that through the gross neglect on the 
part of the prior mortgagee (there being no 
case here that there was fraud or misrepre- 
sentation on the part of the prior mortgagee) 


he was induced to advance money on the 
security of the mortgaged property. Being 
an exception, the onus of proof is on the 


person who sets up the plea based on S. 78. 
The legislature has guardedly used the expres- 
sion “gross neglect” in order to eschew the 
possibility of slight neglect or carelessness 
on the part of the prior mortgagee being set 
up as a ground for invoking S. 78 of the Act. 
To succeed in the plea based on S. 78 of the 
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Act, it is necessary that it is proved and 
found that the subsequent mortgagee was 
directly, not remotely, induced by reason of 
gross neglect on the part of the prior mort- 
gagee to advance money on the security of 
the mortgaged property. Negligence. would 
consist of omitting to do something which 
a reasonable man would do, or the doing 
of something which a reasonable man would 
not do, in either case causing unintentionally 
some mischief to a third party. “Gross 
neglect” in Sec. 78 means and involves the 
absence of care that was requisite under the 
circumstances on the part of the prior mort- 





gagee; and it being a relative term it might 
depend upon the facts of each case. 
9. We have to consider whether there 


was any substance in the accusation by the 
Corporation that the Bank was guilty of 
gross negligence so as to compel it to forgo 
its claim for priority or charge based on the 
equitable mortgage in its favour which was 
admittedly earlier in point of time than that 
of the Corporation. In para 4 to Ext. A-21 
reply to Ext, A-20 letter to the Corporation, 
the Bank had categorically stated that for 
the Packing Credit Facilities enjoyed by the 

irm it had deposited with the Bank title 
deeds as collateral security which included 
that of 75 cents of land situated in Kumba- 
langy village. AH that D. W. 1 would say 
is that though from Ext. A-21 letter the Cor- 
poration had understood that there was a 
charge in favour of the Bank in respect of 
75 cents of land in Kumbalangy village be- 
longing to the Firm, it had not known the 
identity of that land. According to him 
nobody from his office went to the office of 
the Bank to find out which exactly was the 
75 cents of land over which the Bank had 
charge created by the deposit of title deeds, 
before accepting an extent of 75 cents of 
land in Kumbalangy village belonging to the 
Firm as one of the items of security for the 
advance proposed to be made to the Firm. 
In sanctioning the loan, the Corporation ap- 
pears to have acted in undue haste and with 
an element of callousness. It did not insist 
on the production of the original title deed 
of the property before accepting that pro- 
perty as one of the items of security. Though 
the draft of Ext. B-1 release deed was sent 
to the Bank for approval, the draft of the 
mortgage deed which created charge in 
favour of the Corporation over item 1 in the 
B Schedule to the plaint, among other pro- 
perties, for the advance of Rs. 10,00,000/-, 
was not sent to the Bank. D. W. 1 has also 
admitted that the Corporation did not make 
any further enquiries about the deposit of 
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title deeds mentioned in para 4 of Ext. A-2L 
No letter also was sent to ascertain whether 
the Firm had further liabilities to the Bank. 


10. On these facts we are not prepared to 
hold that the Bank had a duty to Corpora- 
tion to give guidance and advice so as to 
avoid the chance of the Corporation being 
deceived by the Firm by creating subsequent 
encumbrances without disclosing the prior 
mortgage in favour of the Bank. Once the 
Corporation knew from Ext. A-21 letter that 


there was a charge created in favour of the | 


Bank by the Firm, depositing the title deed 
in respect of 75 cents in Kumbalangy village, 
prudence ought to have dictated the Cor- 
poration to ascertain whether the 75 cents 
in Kumbalangy village offered as security 
was an item of property different from what 
had already been charged to the Bank. 
There is no warrant for the stand taken by 
the Corporation that the Bank in favour of 
which an equitable mortgage was created 
was bound not only to give that information 
to the Corporation, but also to send the 
original title deed or copies thereof and fur- 
nish such other details as were called for in 
Ext. A-20 letter, and that too in the absence 
of a case of the Corporation that the neces- 
sary charges had been remitted to the Bank. 
In our view, the Corporation had run a cal- 
culated risk in advancing a fat sum of 
Rs. 10,00,000/- accepting the 75 cents of 
land in Kumbalangy village belonging to the 
Firm as one of the items of security after 
having known from Ext. A-21 letter that 
75 cents of land belonging to the Firm in 


|Kumbalangy village had been mortgaged to 


the Bank by the deposit of title deed. We 
are clear in our minds that this is not a case 
where by the application of the provisions 
contained in S. 78 of the Transfer of Pro- 
perty Act the prior mortgagee, the Bank, 
was to be postponed to the subsequent mort- 
gagee, the Corporation. 


11. Sri Parameswara Menon cited two 
decisions of the Calcutta High Court in sup- 
port of his contention that the respondent. 
Bank was guilty of gross negligence and 
therefore the Corporation was entitled to 
priority of charge as held by the trial Court. 
The first of these decisions is Lloyds Bank 
v. P. E. Guzdar & Co. (AIR 1930 Cal 22). 
the 
defendant, had deposited certain title deeds 
of immovable properties with the National 
Bank of India to secure an overdraft. Sub- 
sequent to this deposit, representing that the 
title deeds were required to be shown to an 
intending purchaser, one of the partners of 
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Guzdar & Company obtained possession of 
the same and mortgaged them to the Lloyds 
Bank, the plaintiff, giving them to under- 
stand that the property was free from any 
encumbrance. The fact of the prior mort- 
gage having been discovered, the Lloyds 
Bank applied for a decree on the mortgage 
and for prior-charge. Page J., before whom 
the matter came up for hearing held that the 
Lloyds Bank, the plaintiff, had the priority 
of charge over the National Bank and 
that priority was to the extent of the amount 
advanced by the Lloyds Bank. The other 
decision was that of a Division Bench in 
Dharani Mohan v. Pramatha Nath (AIR 
1936 Cal 283). This was again a case where 
the title deeds reached the hands of the 
mortgagor who made use of them for creat- 
ing a subsequent encumbrance over the pro- 
perty, inducing the puisne mortgagee to be- 
lieve that there was no subsisting encum- 
brance over the property. In both the cases, 
inasmuch as the prior mortgagee was found 
guilty of gross neglect in not having taken 
care to keep the title deed deposited with it 
in its custody, but allowed it to pass into 
the hands of the mortgagors to enable them 
to deceive the puisne mortgagees who had 
no notice of the prior mortgages, the Court 
held that S. 78 would apply and prior mort- 
gagee would be postponed to the subsequent 
mortgagee. The rulings given in these deci- 
sions on these facts have no relevance to the 
present case. 


12. It was pointed out by the counsel for 
the Bank that though the respondent-Cor- 
poration had claimed charge over item No. 1 
in the B Schedule to the plaint only, in the 
decree a charge over the entire B Schedule 
properties was given in favour of the respon- 
dent-Corporation. This appears to be a mis- 
take due to oversight, 


For the foregoing reasons while we uphold 
the decree of the trial Court as against de- 
fendants 1 to 8 and the plaint schedule pro- 
perties with costs from defendants 1 to 8, 
we hold that the 9th defendant-Corporation 
would not be entitled to a prior charge over 
item No, 1 in the B Schedule to the plaint. 
The appellant-Bank (plaintiff) shall have first 
charge over the plaint B Schedule properties. 
We set aside the direction in the judgment 
and decree of the trial Court that the plain- 
tiff-Bank was to pay the costs of the 9th de- 
fendant-Corporation. The appeal is allowed 
to the extent indicated above and the judg- 
ment and decree of the trial Court shall 
stand modified accordingly. The Bank (ap- 
pellant-plaintiff) shall be entitled tc its costs 
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against the Corporation (respondent-9th de- 
fendant). 
Order accordingly, 
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M/s. Economic Transport Organisation, 
Petitioner v. State of Kerala and others, Re- 
spondents. 

O. P. No. 4551 of 1979, DJ- 18-10-1982. 

Motor Vehicles Act (4 of 1939), Ss. 66-A 
(d) Gi), 68 (2) (ww) — Kerala Motor Vehi- 
cles Rules (1961), R. 225 — Rule 225 requir- 
ing public carrier to obtain agency licence 
— Rule is beyond rule-making power of 
State Govt. under S. 68 (2) (ww). (Constitu- 
tion of India, Art. 245). i 

Section 66-A (1) (ii) conceives of carriage 
of goods by public carriers as indicated in 
S. 2 (23), and of an “agent” for the business 
of collecting, forwarding and distributing 
the goods so carried. The carrier may re- 
ceive the goods direct from the consignor 
and deliver it direct to the consignee, in 
which case there is no agency. The carrier 
can also appoint an agent for collecting, for- 
warding and distributing the goods he carries. 
Section 68 (2) (ww} empowers the State 
Government to make rules only with respect 
to the licensing of agencies. These provi- 
sions are in conformity with S. 66-A (1) (ii). 
However, the definition clause in R. 225 is 
that any person who engages in the business 
of collecting, forwarding and distributing 
goods carried by a public carrier is treated 
as an “agent”, While S. 66-A deals with a 
person who engages himself as an agent in 
a business, the definition in the Rule includes 
every one who is in the concerned business, 
whether as agent or otherwise. The rule- 
making authority cannot in the guise of giv- 
ing effect to S. 66-A, prescribe a licence for 
the carrier also, for the sole reason that in 
its opinion such a licence would also be 
desirable. Therefore, requiring a public 
carrier to obtain an agency licence under 
R. 225 is invalid. (Paras 3, 4, 5) 


V. Sivaraman Nair and V. M. Nayanar, 
for Petitioner; Govt. Pleader, for Respon- 
dents. 


ORDER :— The petitioner is a firm en- 
gaged in the business of transporting goods 
by road, and is a “public carrier” as defined 
in Sec. 2 (23) of the Motor Vehicles Act, 
1939. The head office of the firm is at Cal- 
cutta, but it has regional offices at Erna- 
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kulam, Alleppey, Cannanore, Trivandrum, 
Kozhikode and some other District head- 
quarters of Kerala State. At Trichur and 
Palghat, it has only “agency offices”. By 
Exts. Pl to P5 notices issued by the Re 
gional Transport Cfficers of Ernakulam, 
Alleppey, Cannanore, Trivandrum and 
Kozhikode, the petitioner was required to 
take out “agency licences” under R. 225 of 
the Kerala Motor Vehicles Rules; and the 
question is whether the notices are valid. 


2. Section 66-A of the Motog Vehicles 
Act reads :-— 
“66-A. Agent or canvasser to obtain 


licence.— (1) No person shall engage him- 
self — 

(i) as an agent or canvasser, in the sale of 
tickets for travel by public service vehicles 
or in otherwise soliciting custom fog such 
vehicles, or 

(ii) as an agent in the business of collect- 
ing, forwarding or distributing goods carried 
by public carriers, 
unless he has obtained a licence from such 
authority and subject to such conditions as 
may be prescribed by the State Government, 

(2) The conditions referred to in sub-see- 
tion (1) may include all or any of the follow- 
ing matters, namely: 

(a) the period for which a licence may be 
granted or renewed; 

(b) the fee payable for the issue or renewal 
of the licence; 

(c) the deposit of security — 

(i) of a sum not exceeding rupees five 
thousand in the case of an agent'in the busi- 
ness of collecting, forwarding or distributing 
goods carried by public carriers, 

(ii) of a sum not exceeding rupees five 
hundred in the case of any other agent op 
canvasser, 
and the circumstances under which the secu- 
rity may be forfeited; 

(d) the provision by the agent of insurance 
of goods in transit; 

(e) the authority by which and the circum- 
stances under which the licence may be sus- 
pended or revoked; 

(f) such other conditions as may be pre- 
scribed by the State Government.” 


Section 68 (2) (ww) authorises the State Gov- 


ernment to make rules with respect to 

“the licensing of agents engaged in the 
business of collecting, or forwarding and dis- 
tributing goods carried by public carriers.” 
Rule 225 of the Kerala Motor Vehicles Rules 
provides for the “licensing of agents engag- 
ed in the business of collecting, forwarding 
and distributing goods carried by public 
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carriers”, 
Provisions are made for the Form in 
which application for licence has to'be 
_ made, the form in which it is to be granted, 
the period of the licence and its conditions, 
approval of the premises used by the licensee, 
sates of commission he can charge and other 
allied matters. In particular, clause (a) of 
sub-rule (1) defines an agent in the following 
terms :— 

“(a) “agent” means any person who en- 
gages directly or indirectly in the business 
of — 

(i) collecting; 

(ii) forwarding and distributing; 

(iii) collecting, forwarding and distributing; 
goods carried by any public carrier.” 

3. Clause (ii) of S. 66-A (1) conceives of 
carriage of goods by public carriers i.e. trans- 
port of goods by the owner of a transport 
vehicle, as indicated in S. 2 (23). It also 
conceives of an “agent” for the business of 
collecting, forwarding and distributing the 
goods so carried. The primary function of 
the public carrier is to transport goods; but 
for doing so, he has first to receive the 
goods from a consignor at one end, and 
after transport, deliver it to the consignee at 
the other. Collecting, forwarding and dis- 
tribution of goods are incidental to their 
transport or carriage. The carrier may re- 
ceive the goods direct from the consignor 
and deliver it direct to the consignee, in 

[which case there is no agency. But the 
carrier can also appoint an agent for collect- 
ing, forwarding and distributing the goods 
he carries. On a plain reading of Cl. (ii) of 
Sec. 66-A (1), it seems to be designed for 
dealing with agents so appointed, if and when 
they are appointed, and not with the carrier 
himself. The person who requires a licence 
under the section is the agent appointed by 
a carrier for collecting, forwarding and dis- 
tributing goods in connection with their 
transport, and not the person who transports. 
The person who transports has to obtain a 
permit for his vehicle under Ss. 54 and 56 
of the Act; but if another person engages 


himself in the business of collecting, for- 
warding and distributing goods which is in- 
cidental to the transport business of the 


carrier, the former has to take out a licence. 


4. Section 68 (2) (ww) empowers the 
State Government to make rules only with 
drespect to the licensing of agents of the 
above type. The provisions of S. 68 (2) (ww) 
jare in conformity with Cl. (ii) of S. 66-A (1). 
|But when we turn to the definition clause in 
‘Rule 225, what is seen is that any person 
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who engages in the business of collecting, 
forwarding and distributing goods carried by, 
a public carrier is treated as an “agent”. 
While S. 66-A deals with a person who “en- 
gages himself as an agent” in a business, thej 
definition in the Rule includes every one 
who is in the concerned business, whether as 
agent or otherwise. By the process of defin- 
ing ‘agent’, the rule attempts to bring in 
other persons also, not covered by the sec- 
tion. Putting it more bluntly, while the sta- 
tute conceives of licensing agents only, the 
rule provides for the licensing of principals 
also. This position is further clarified by 
para (4) of the counter-affidavit, when it 
states : 

“As revealed by paras 1 and 2 of the 

Original Petition the petitioner, company is 
conducting the business of collecting, storing, 
forwarding and distributing goods carried by 
public carriers and vice versa and hence the 
petitioner’s establishment is covered by the 
provisions of Rule 225 of the Kerala Motor 
Vehicles Rules, 1961. Therefore, the peti- 
tioner is obliged to get a licence from the 
licensing authority to carry on his business. 
The petitioner is not only transporting the 
goods but it is collecting and storing goods 
at particular places which is established and 
maintained by the company at its costs, 
When the licensing authorities took steps to 
enforce the provisions of R. 225 the peti- 
tioner has approached this Honourable Court 
by filing this Original Petition.” 
What is asserted is that the petitioner-firm is 
carrying on the business of collecting, for- 
warding and distributing goods; it is not as- 
serted that it is doing so as agent of any pub- 
lic carrier. 

5. The learned Government Pleader con- 
tends that the permit granted to a public 
carrier under Ss. 54 and 56 authorises him 
only to transport goods, and not te collect, 
store, forward and distribute them, That 
may be so. And if the statute prescribes 
that a separate licence for collecting, for- 
warding etc. is also to be taken out by him, 
that can be given effect to. But the Motor 
Vehicles Act does not apparently contain 
any such prescrir‘ions. Section 66-A only 
requires an “agent” to take out licence; and 
in the guise of giving effect to this provision, 
the rule-making authority cannot prescribe 
a licence for the carrier also, for the sole 
reason that in its opinion, such a licence will 
also be desirable. Apart from Ss. 66-A and 
68 (2) (ww), the Government Pleader is not 
able to refer to any other provision of the 
Act which authorises the rule-making auth- 
ority to frame a rule like R. 225. And in 
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so far as the definition in R. 225 (1} provides 
for licences in respect of persons other than 
agents, the definition is beyond the rule- 
making power. 


6. The agents referred to in Section 66-A 
appear to be persons who engage themselves 
as agents of a public carrier in that part of 
his business pertaining to collecting, forward- 
ing and distribution of the goods he trans- 
ports. A public carrier may not be in a 
position to make arrangements for receipt 
and delivery of the goods by himself, at 
every place; and in such places, he can ap- 
point others for collection and distribution. 
In those cases, the transport of goods will 
be his direct function, while collection and 
distribution will be done for him, on his be- 
half, by others appointed as agents by him 
for the purpose. In the present case, for 
example, the petitioner-firm collects and dis- 
tributes goods at Ernakulam through its own 
office, employing servants; but at Trichur 
and Palghat, it has to rely on agents, be- 
cause it has no office with its own employees 
at those two places. It is probably agents 
like those at Trichur and Palghat that are 
intended to be covered by S. 66-A. Even at 
Ernakulam, the petitioner can appoint an- 
other person as agent for collecting, forward- 
ing and distributing the goods, if it finds 
that its own office cannot handle the whole 
of that work. Such an agent will also re- 
quire a licence under S. 66-A. He may 
arrange for his own premises for collecting 
and storing the goods, in which case he will 
have to get the premises approved under 
R. 225 (10). He will have “to display the 
licence at the said premises under sub- 
rule (13) (b). He can collect commission 
only at the rates prescribed by sub-rule (9). 
He will also have to comply with the re- 
quirement of written contracts under sub- 
rule (8). But the important thing is that he 
alone is required to do such things by virtue 
of Sec. 66-A and not the carrier. If it is 
desirable to insist that the carrier also should 
do all such things, appropriate other provi- 
sions will have to be made in the Act itself. 
A provision for licensing agents cannot be 
sufficient authorisation for the rule-making 
authority to rope in the principals also. 


7. My conclusion therefore is that the 
provisions of R. 225 cannot be applied to 
public carriers, despite the definition in sub- 
rule (1), in respect of collecting, forwarding 
and distributing of goods carried by them 
on their own behalf, through their own 
offices and with the aid of their servants. It 
is declared that the definition clause in 
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R. 225 (1) has to be read down in the above 
manner; and in that view, I am not. striking 
it down. But Exts. P1 to P5 will have to 
be quashed, and I do so. fe, 
8. Original Petition allowed as above. 
No costs, 
"Ne Petition allowed, 
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N. S. Jayanandan, Appellant v. 
Kerala and others, Respondents, 
A. S. No. 125 of 1977, D/- 21-10-1982.* 
(A) Torts — Negligence — Plaintiff riding 
his motor cycle along the main road — 
Police jeep driven along the side road on the 
east — Jeep entering main road and knock- 
ing down plaintiff -— Serious injuries to 
plaintiff — Jeep driver. was negligent. (Motor 

Vehicles Act (1939), S. 110-B). 


The plaintiff was riding his motor cycle 
along the main road from North to South 
and a police jeep driven along the side road 
on the east entered the main road at the 
road junction. The police jeep coming from 
the East crossed the main road at a high 
speed dashed against the motor cycle and 
knocked down the plaintiff and his compa- 
nion rider. It was the duty of the police 
jeep driver to give way to the motor cycle 
coming along the main road on its right 
side. The police jeep driver should have 
taken better care to see that his vehicle did 
not collide with the vehicles coming along . 
the main road, especially from his right side, 
Riding his vehicle along the main road the 
plaintiff was entitled to maintain a reason 
able speed but the fact that the plaintiff and 
his companion rider were thrown out of the 
vehicle and had sustained serious injuries 
was not a ground to hold that the plaintiff 
was riding the motor cycle in a rash and 
negligent manner. On consideration’ of the 
facts and circumstances of the case it was 
held that the police jeep driver was negligent 
and the accident took place as a result of 
the negligence of the police jeep driver. 

(Paras 4, 5) 


Œ) Civil P. C. (5 of 1908), S. 60 — 
Waiver of notice — Suit against State and 
others for damages — Injuries sustained by 
plaintiff on account of negligence of jeep 


State of 





*Against order of Sub-Court, Trivandrum, 
in O. S. No. 50 of 1974. 
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driver of Police Dept. in the course of his 
employment — State was vicariously liable 
in damages to plaintiff — Want of notice to 
jeep driver — Though made a party, jeep 
driver remained ex parte and did not even 
file written statement — Jeep driver by his 
conduct waived requirements of notice under 
S. 80 — Suit was not defective for want of 
notice to jeep driver — Suit was maintainable. 
AIR 1973 Punj & Har 339, Diss. from. Case 
law discussed. (Torts — Vicarious liability; 
Evidence Act (1872), S. 115 — Waiver). 
(Para 7) 
Cases Referred: Chronological Paras 


AIR 1978 SC 1608 

AIR 1973 Punj & Har 339 
AIR 1966 Punj 288 (FB) 
AIR 1964 Assam 85 

AIR 1959 Punj 297 

AIR 1927 PC 176 


K. Sudhakaran and P. Gopalakrishnan 
Nair, for Appellant; Addl. Advocate General, 
for Respondents. 


BALAKRISHNA MENON, J.:— The 
plaintiff is the appellant. The suit is for 
damages in tort for the injuries sustained by 
the plaintiff on account of the negligence of 
the 4th defendant, an employee of the Police 
Department under the ist defendant, the 
State of Kerala, in driving a police jeep 
KLV 3065 on 10-3-1971 at about 2 p. m. at 
the road junction where the Vellayambalam- 
Thampanur road crosses the main road, the 
Vazhuthacaud-Thycaud road in Trivandrum 
City near the Women’s College. The plain- 
tiff was riding his motor cycle KLE 7945 
with P. W. 5 at its pillion from North to 
South along the main road. As he reached 
the road junction, the 4th defendant driving 
the police jeep coming from the east crossed 
the main road at a high speed dashed against 
the motor cycle and knocked down the plain- 
tiff and his companion rider P. W. 5. Both 
the plaintiff and P. W. 5 were thrown away 
from the vehicle they were riding and as a 
result of the accident the plaintiff sustained 
severe and serious injuries. Both the plain- 
tiff and P. W. 5 were taken in the police jeep 
by the 4th defendant and dropped near the 
plaintifi’s house. They were later taken to 
the Medical College Hospital, Trivandrum. 


NN INST 


The plaintiff was admitted as an in-patient 
and had to undergo an operation on account 
of a fracture on his left arm. He was put 
on plaster and had to be in the Medical 
College Hospital for several days. There- 
after, he was treated at the Sree Ramakrishna 
Mission Hospital, Sasthamangalam, as an in- 
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patient. The plaintiff was in plastercast till 
June, 1972. The fractured bone did not set 
well and the plaintiff had to be admitted in 
the Medical College Hospital, Calicut, for a 
further major operation done on 12th June, 
1972. Bone grafting was also done. He had 
to be operated again on 19th Feb., 1973 at 
the Medical College Hospital, Calicut. From 
the date of the incident on 10-3-1971 until 
Feb., 1973 the plaintiff had been in plaster- 
cast. After his discharge from the Medical 
College Hospital, Calicut, he had been under- 
going Ayurvedic treatment and was also 
taken to Madras for treatment by Ortho- 
paedic experts. The plaintiff, therefore, 
claimed general and special damages amount- 
ing to Rs. 47,000/- against the defendant. 
In para 22 of the plaint, he has limited his 
claim to a sum of Rs. 20,000/- for the pur- 
pose of court-fee and jurisdiction. He has, 
however, stated that in case the Court finds 
that he is entitled to the entire amount of 
Rs. 47,000/-, he is prepared to pay the addi- 
tional court-fee as and when called upon to 
do so. ` 


According to the plaintiff, the accident 
occurred due to the negligence of the 4th 
defendant, an employee of the 1st efendant- 
State of Kerala and he is entitled to recover 
damages from all the defendants. The Ist 
defendant is the State of Kerala represented 
by the Chief Secretary to the Government 
of Kerala, Trivandrum. The 2nd defendant 
is the Inspector General of Police, Kerala, 
the 3rd defendant is the State Insurance Offi- 
cer, Trivandrum and the 4th defendant is a 
driver of the Police Department, who was 
driving police jeep KLV 3065 in a rash and 
negligent manner for the reason of which the 
accident occurred and the plaintiff sustained 
injuries. The suit is filed after due notice 
to defendants 1 to 3 under Sec. 80 of the 
Civil P. C. No notice under S. 80, C. P. C. 
was, however, issued to the 4th defendant, 
the police driver. The 4th defendant re-- 
mained ex parte and filed no written state- 
ment. Defendants 1 to 3 filed a joint written 
statement denying their liability for the suit 
claim. According to the defendants, the ac- 
cident was due to the negligence of the plain- 
tif, in riding his motor cycle in a rash and 
negligent manner. He was tried for an. 
offence punishable under Section 279, I. P.C. 
before the Sub Magistrate II, Trivandrum, in 
C. C. No. 1154 of 1971 but was acquitted. 
The defendant denied the liability of the 3rd 
defendant for damages as vehicles owned by 
the Government are exempt from third party 
insurance and are not insured with the State 
Insurance Department. 
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2. The trial Court dismissed the suit 
holding that the plaintiff has not proved that 
the collision between the motor cycle and 
the police jeep was as a result of rash and 
negligent driving of the jeep by the 4th de- 
fendant. It was also found that the suit is 
defective for want of a notice under Sec. 80, 
C. P. C. to the 4th defendant. The trial 
Court entered a finding that in case the plain- 
tiff is found entitled to damages, it is reason- 
able to fix the quantum at Rs. 10,000/-. It 
is against this decision of the trial Court, the 
plaintiff has come up in appeal. 


3. The counsel for the plaintiff-appellant 
submits that the plaintiff is confining his 
claim for damages to Rs. 20,000/- and he is 
not pressing for relief for the larger amount 
mentioned in the plaint. The learned Addi- 
tional Advocate General appearing on be- 
half of the respondent concedes that if the 
claim for damages is otherwise sustainable, 
the quantum may be fixed at Rs. 20,000/-, 
There is, therefore, no dispute in this appeal 
relating to the quantum of damages to be 
fixed in case the plaintiff is found entitled to 
telief in the suit, 


4, The principal question for consideration 
is as to whether the plaintiff has proved that 
the accident was due to the negligence on 
the part of the 4th defendant in driving the 
vehicle KLV 3065. There is no dispute that 
the plaintiff was riding his motor cycle along 
the main road from north to south and the 
4th defendant driving the police jeep along 
ithe side road on the east had entered the 
main road at the road junction when the ace 
cident took place. In Halsbury’s Laws of 
England, Fourth Edition, Vol. 34, it is stated 
at page 40 para 48 thus: 


“48. Cross Roads. There is an obligation 
to take special care at cross roads. The 
driver of a vehicle which approaches a major 
road from a side road ought to give way to 
traffic on the major road, but the driver of 
a vehicle on the major road is not absolved 
from the duty of taking care to avoid colli- 
sion with a vehicle emerging from a side 
road. Where there is a collision at cross 
toads of equal status, there is a guiding rule 
that the vehicle which has the other on its 
right hand side must give way.” 


The law in India is not different from what 
is stated by Halsbury at the passage quoted 
above. The plaintiff was coming from north 
to south along the main road. The collision 
took place at the time when the 4th defen- 
dant emerging from a side road on the east 
was crossing the main road. The motor 
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cycle of the plaintif was on the right side 
of the police jeep at the time when the col- 
lision took place. From the passage quoted 
above, it is clear that it is the duty of the 
4th defendant driving the police jeep to giva 
way to the motor cycle coming along tha 
main road on its right side. The cross roads 
in the present case are not of equal status. 
The 4th defendant should have taken better 
care to see that his vehicle does not collida 
with the vehicles coming along the main 
toad, especially from his right side. 


5. The lower Court has found that the 
plaintiff has not proved that the collision be 
tween his motor cycle and the police jeep was 
as a result of rash and negligent driving by 
the 4th defendant. The finding is based on 
certain assumptions which do not find sup- 
port in the evidence adduced in the case. In 
para 5 of its judgment the Court below hag 
observed that “according to both sides the 
traffic umbrella was not on the main road 
but to its west.” There is no admission by 
the plaintiff that the so-called traffic um- 
brella is ‘to the west of the main road. The 
4th defendant examined as D. W. 4 had 
stated that the traffic umbrella is on the 
western side of the main road and the plain- 
tiff examined as P. W. 4 had stated that the 
traffic umbrella is in front of the house called 
‘Xanadu’, Neither of these statements can 
be understood to mean that the traffic um: 
brella is not on the main road itself. There 
is no other evidence to locate the exact posi- 
tlon of the traffic umbrella. Apparently the 
traffic umbrella is in the main road itself a 
little towards the west from the centre of 
the road. Ext. B-5 mahazar prepared by . 
D. W. 3, the Sub Inspector of Police, shows 
that the traffic umbrella is 110 cm. north-west 
of the place of accident. This would show 
that the collision took place at a point more 
than one metre east of the traffic umbrella. 

The Court below has observed, on the as- 
sumption, that the traffic umbrella is not on 
the main road but farther west, that the col- 
lision was at a point when D. W. 4 had cross- 
ed the middle of the road and had almost 
reached the traffic umbrella. It is also on 
this assumption that the lower Court has 
found that the plaintiff was riding his motor 
cycle along the wrong side of the road. The 
Court below relies on the evidence of the 
plaintiff as P. W. 4 that the road at the junc- 
tion has a width of 50 feet and that he was 
travelling at a distance of 15 feet from tha 
traffic umbrella. Locating the traffic um- 
brella outside the main road on its west, the 
Court below has come to the conclusion that 
the plaintiff was riding his motor cycle along 
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the wrong side on the western half of the 
main road. As earliér stated; this conclu- 
sion is wrong for the reason thers is no evi- 
dence as to the exact location of the traffic 
umbrella. On a reading of the evidence of 
P. W. 4 and D. W. 4, it would appear that 
the location of the traffic umbrella is on the 
main road itself but a little away from its 
mid-point towards the west. P. W. 4 had 
stated that the impact of the collision was 
on the right side of the police jeep. 


On the assumption that the police jeep had 
already crossed the middle point of the road 
and had reached its western half, the Court 
below has held that the collision was at a 
point on the wrong side of P. W. 4. This 
assumption is not based on any evidence in 
the case. From the fact that the plaintiff 
and P. W. 5 were thrown out from the vehi- 
cle they were riding and sustained serious in- 
juries, the Court below has assumed that the 
plaintiff was riding his motor cycle at a high 
speed, and hence he could not avoid the ac- 
cident by swerving his vehicle towards the 
east or applying brake to stop the vehicle. 
Riding his vehicle along the main road the 
plaintiff is entitled to maintain a reasonable 
speed and the fact that himself and his com- 
panion rider were thrown out of the vehicle 
and had sustained serious injuries is not a 
ground to hold that the plaintiff was riding 
the motor cycle in a rash and negligent 
manner. The plaintiff, examined as P. W. 4, 
has deposed that the accident took place im- 
mediately after he had passed the traffic um- 
brella. This is a clear indication that the 
traffic umbrella is on the main road itself, 
The collision took place on the eastern side 
of the traffic umbrella. The road at the 
point, according to P. W. 4, has a width of 
50 feet. Ext. B-5 mahazar prepared by 
D. W. 3 shows that the road junction where 
the accident took place has a width of 23 
metres. ` 


The main road along which the plaintiff 
was riding his motor cycle is a wide road at 
the point where the accident took place. He 
was on the eastern side of the traffic umbrella 
which is his proper side and the accident 
took place when D. W. 4 driving the police 
jeep emerged from a side road and was 
crossing the main road. Both P. Ws. 5 and 6 
have deposed that D. W. 4 did not stop the 
police jeep while entering the main road and 
had been driving the vehicle fast. The 4th 
defendant examined as D. W. 4 has stated 
that he- had stopped the vehicle before enter- 
ing ‘the.main road but did not look to his 
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tight or left while crossing ‘the main road. 
His statement that he had reached the traffic 
umbrella is not true as can be seen from 
Ext, B-5. The correctness of the statements 
contained in Ext. B-5 was not disputed by 
either side. P. W. 4 admits that at the point 
where he was crossing the main road, he 
could see vehicles coming from a distance of 
200 feet from the north and 500 feet from 
the south. He has not cared to look to his 
tight when crossing the main road. D. W. 4 
coming from a side road and attempting to 
cross the main road had an obligation to 
take special care to see that his vehicle does 
not collide with vehicles coming along the 
main road. It is also his duty to give way 
to the vehicles on his right side coming along 
the main road. On a careful consideration 
of the evidence in the case, we are satisfied 
that the 4th defendant was negligent and the 
accident took place as a result of the negli- 
gence of the 4th defendant in driving the 
police jeep KLV 3065. 


6. The Court below has held that the suit 
is defective for want of a notice to the 4th 
defendant under Section 80, C. P. C. Notices 
under Section 80, C. P. C. had been issued 
to defendants 1 to 3. The 4th defendant did 
not file a written statement and remained ex 
parte. He was however examined as D. W. 4 
on behalf of the defendants. The purpose of 
a notice under Section 80, C. P. C. is stated 
thus in the decision of the Supreme Court 
reported in State of Punjab v. Geeta Iron 
and Brass Works (AIR 1978 SC 1608) 
(para 4): 

“A statutory notice of the proposed action 
under Section 80, C. P. C. is intended to 
alert the State to negotiate a just settlement 
or at least have the courtesy to tell the poten- 
tial outsider why the claim is being resisted. 
Now Section 80 has become a ritual because 


‘the administration is often unresponsive and 


hardly. lives up to the Parliament’s expecta- 
tion in continuing Section 80 in the Code 
despite the Central Law Commission’s re- 
commendations for its deletion. An oppor- 
tunity for setting the dispute through arbi- 
tration was thrown away by sheer inaction. 
A litigative policy for the State involves 
settlement of governmental dispute with 
citizens in a sense of conciliation rather than 
in a fighting mood. Indeed, it should be a 
directive on the part of the State to empower 
its law officer to take steps to compose dis- 
putes rather than continue them in Court. 


We are constrained to make these observa- 


tions because much of the litigation in which 
Governments are involved adds to the case 
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load accumulation in Courts for which there 
is public criticism. We hope that a more 
responsive spirit will be brought to bear upon 
governmental litigation so as to avoid waste 
of public money and promote expeditious 
work in Courts of cases which deserve to be 
attended to.” 


7, It is well settled that a notice under 
Section 80, C. P. C. is for the benefit of the 
State or the public officer concerned and the 
requirement of the notice can be waived by 
the person entitled to the notice. In the pre- 
sent case, the 4th defendant has chosen to 
remain ex parte and has not even filed a 
written statement in the suit. The 4th de- 
fendant, should, therefore, be held to have 
aived the requirement of a notice to him 
under Section 80, C. P. C. The 4th defend- 
ant being an employee of the ist defendant 
the State of Kerala, and the accident having 
taken place due to the negligence of the 4th 
defendant in the course of his employment, 
the ist defendant is vicariously liable in 
damages to the plaintiff. In the decision re- 
ported in Northern India Transporters In- 
surance Co. v. Smt. Amara Wati (AIR 1966 
Punj 288) (FB), it Is stated thus at para 9 
page 292: 


“(9) Mr. Tirath Singh then saye that the 

driver of the bus was not made a party to 
the proceedings and there was therefore, some 
illegality in the trial. There is no point in 
this submission, for it is not necessary for a 
claimant to implead every person guilty of a 
tort so long as the party against whom the 
claim is pressed, is joined in the claim and 
that party of course is the transport com- 
pany. The mere circumstance, that the trans- 
port company may have some claim against 
the driver, is of no consequence and really of 
no concern to the claimants.” 
In the decision reported in M/s. Premraj 
Gobindram v. Promode Kumar Dey, (AIR 
1964 Assam 85) it is stated thus at pages 88 
and 89 (Paras 13 and 14): 

(13). Salmond on forts’, Eleventh Edi- 
tion Section 25 says as follows :— 












“Where the same damage is caused to a 
person by two or more wrongdoers those 
wrongdoers may be either joint or independ- 
ent tortfeasora. Persons are to be deemed 
joint tortfeasors within the meaning of this 
rule whenever they are responsible for the 
same tort — that is to say, whenever the law 
for any reason imputes the commission of 
the same wrongful act to two or more per- 
sons at once. This happens in at. least three 
classes of cases — namely, agency, vicarious 
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liability, and common action, i.e. where a 
tort is committed in the course of a common 
action, a ‘joint act done in pursuance of a 
concerted purpose’. 
x x x 

Joint wrongdoers are jointly and severally 
responsible for the whole damage. That is 
to say, the person injured may sue any one 
of them separately for the full amount of 
the loss; or he may sue all of them jointly 
in the same action, and even in this latter 
case the judgment so obtained against all of 
them may be executed in full against any 
one of them.” 


At another place in Section 30 Salmond ob- 
served : 

“A master is jointly and severally liable for 
any tort committed by his servant while act- 
ing in the course of his employment,” 

These passages clearly show that the liabl- 
lity of the master is joint and several with 
the servant. By operation of law the master 
is deemed to be responsible for the wrongful 
act done by the servant. His liability is his 
own, although for the action of the servant 
and not for his own act and thus if the liabi- 
lity is joint and several, we see no reason why 
joint tortfeasors cannot be sued alone and 
the non-joinder of the other joint tortfeasor 
will defeat the suit, 


(14) The respondent relies upon the deci 
sion of Vanguard Fire and Genera] Insurance 
Co. Ltd. v. Sarla Devi, reported in AIR 1955 
Punj 297 for this proposition. This case fully 
supports the contention of the respondent. I 
is urged by the counsel for the appellant tha! 
the point raised by him does not seem to 
have been considered in the judgment oj 
that Court. Even apart from that decisior 
with which we are in complete agreement 
we see no principle on which the suit can bi 
defeated on the ground that the driver is no 
impleaded as a party. If the master as < 
joint tortfeasor is jointly and severally liabk 
for the damages, the suit cannot fail simply 
because the driver who is also liable, has no’ 
been impleaded as a party.” 


The Court below has relied on a decision o; 
the Punjab and Haryana High Court report 
ed in Union of India v. Chhattar Singh (AIR 
1973 Punj and Har 339). In that case the sui 
against the Union of India and a postal cler} 
(an employee of the Union of India) wa! 
found not maintainable for want of a notia 
under Section 80, C. P. C. to the postal cler 
for whose negligence in the course of em 
ployment, the plaintiff had suffered damages 
The entire suit was dismissed for want ol 
notice to the postal clerk under Section 80 
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>. P. C. who was impleaded as the 2nd ‘de- 
‘endant in the suit. In para 9 of the judg- 
nent it is stated thus: 


“9. Since I am of the view that the plain- 
iff himself had impleaded Karam Chand and 
xm the allegations made in the plaint itself, 
le was a necessary party it was essential that 
yefore a suit could be brought against him 
1 notice under Section 80, Code of Civil Pro- 
redure should have been issued to him as 
vell. As pointed out by the Privy Council 
n Bhagchand Degdusa Gujrathi v. Secy. of 
štate for India, AIR 1927 PC 176, if the 
uit had been a joint proceeding right from 
he start and it was begun and prosecuted as 
1 joint one, the whole suit should fail, if 
rotice under Section 80 had not been given 
© all the defendants. I would, therefore, 
1old that in the circumstances of this case, 
ı notice under Section 80, Civil P. C., should 
rave been given to defendant No. 2 as well, 
‘further hold that the failure to give the 
‘aid notice to him, would result in the dis- 
nissal of the entire suit.” 


The decision of the Privy Council in AIR 
1927 PC 176 referred to in the passage quot- 
xd above does not support the proposition that 
want of a notice under Section 80, C. P. C. 
to the Government servant concerned will 
defeat an action for damages against the 
Government for the tortious act of its ser- 
vant. The master being vicariously liable in 
‘ort for the negligence of the servant, both 
ye master and servant are jointly and 
severally liable in damages to the plaintiff. A 
suit against the master alone for damages for 
ı tortious act of the servant is maintainable. 
The decision of the Privy Council in AIR 
1927 PC 176 related to the validity of cer- 
tain notifications issued by the Government 
for the imposition of certain levies on cer- 
tain classes of persons. Demand notices were 
issued by the District Collector for recovery 
əf amounts due under the notifications issued 
3y the Government. 


There was no notice to the Secretary of 
State under Section 80, C. P. C. and the suit 
was filed seeking relief of injunction against 
the Secretary of State and the District Col- 
lector even before the two months time under 
the notice issued to the Collector under Sec- 
tion 80, C. P. C. had expired. The main 
question decided by the Privy Council was 
one resolving a conflict of decisions among 
different High Courts in India in regard te 
the question as to whether a notice under 
Section 80, C. P. C. is a mandatory require- 
ment to maintain a suit for injunction against 
the Government or its Officers. Fhe Privy 
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Council held that even in a suit for injunc- 
tion a notice under Section 80, C. P. C. is 
necessary and the failure of such notice will 
defeat the suit. The suit in the case dealt 
with by the Privy Council was against the 
validity of certain notifications issued by the 
Government. The Collector had issued only 
consequential notices of demand. The Privy 
Council therefore held that the suit is defec- 
tive for the failure of the plaintiff to issue a 
notice under Section 80, C. P. C. to the Se- 
cretary of State. It is in that context the 
Privy Council stated thus at page 185: 


“An attempt was made to distinguish be- 

tween the effect of Section 80 in the case of 
the Secretary of State and in the case of the 
Collector, and to argue that, even if it de- 
feated the action as against the first named 
defendant, it would fail to protect the se- 
cond. Their Lordships cannot accept this. 
Not only has the suit been throughout a joint 
proceeding against the officials concerned, for 
the purpose of getting a joint declaration thal 
the Government Notification was bad as the 
foundation of everything subsequently done, 
but, without the presence of the Secretary of 
State before the Court, the Notification could 
not be assailed, and, if it stands as valid, the 
Collector’s own action could not be success 
fully impugned.” 
There the foundation of the Collector’s action 
was the notification issued by the Govern- 
ment and on failure of the suit against tha 
Secretary of State for want of notice 
under Section 80, C. P. C., the suit should 
necessarily fail against the Collector also. 
This decision is not an authority for ‘the pro- 
position that for the failure to issue a notice 
under Section 80, C. P. C. to the Government 
Servant for whose negligence the Govern- 
ment is vicariously liable in damages to the 
plaintiff, the whole suit should fail. The de- 
cision of the Punjab and Haryana High 
Court in AIR 1973 Punj & Har 339 cannot 
therefore be accepted as correctly decided. 
The suit is not in any way defective for the, 
failure of the plaintiff to issue a notice under) 
Section 80, C. P. C. to the 4th defendant, 
The 4th defendant by his conduct has waived: 
the requirement of such a notice to him, andi 
the suit is maintainable against ali the defend- 
ants. 

The 4th defendant on whose negligence, 
the plaintiff had sustained injuries and suffer- 
ed damage, is an employee of the ist defend- 
ant. Defendants 1 and 4 should, therefore, 
be held liable in damages to the plaintiff. Ne 
relief can be granted against defendants 2 
and 3, the Inspector General of Police and 
‘the State Insurance Officer. The result is 
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we set aside the judgment and decree: of the - 


Court below, and decree the suit for recovery 
of Rs. 20,000/- from defendants į to 4 with 
interest at 6% per annum from the date of 
suit. The appeal is allowed with costs here 
and in the Court below. 

Appeal allowed. 
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John Joseph, Appellant v. University of 
Kerala and others, Respondents. 

W. A. No. 457 of 1982, D/- 8-9-1982. 

Kerala University Act (14 of 1957), Sec- 
tions 5, 40 — Kerala University Union, Bye- 
laws, Bye-laws 6 ‘and 21 — General Council} 
of Kerala University Union does not cease 
to function automatically at the end of ac- 


ademic year — Council can continue to func« ` 


tion subject to limitations. Decision of 


Single Judge, Reversed. 


Merely because an academic year has come 
to an end ‘the General Council of the Kerala 
University Union does not cease to function 
` automatically. The Council would continue 
to function subject, to the limitation that if 
the new council is not reconstituted within a 


* period ‘ of 12-months the existing -council _. 


© ceases to ‘function. It cannot be said that 
' the moment’ a member of the General Couns 
“cil ceases to be a student he- ceases. to be a 
> member of the General’ Council or when that 
` happens the General Council itself ceases to 


function. Decision of single Judge, Reversed. __ 
i B aan 7 ` (Paras 6; P)... 
A University Union for students need not . 


be composed entirely of students. The object 
of the. University Union is to- promote stu- 


-: dent interest.. No -doubt the composition of. 
- the Union must-be: mainly of students. The . 
non-student element, if any, must not:be:pre- .. 
dominant and the.non-student element. should 


not belong to a community which has:no 
_ nexus with student interest. When a Gen- 
,, eral Council is constituted. it will. be of stu- 
„: dents of all classes including the: final. yeat 
class. A students’ leader in. whom, the gen- 
7 eral population of students had bestowed faith 


and confidence. and had sponsored , him. so -- 


as to place him. in a representative. position 
need not lose his interest in the student..com- 


: _ munity the moment he ceases to be a student’ 
` of the college. In other words, .it- need..not’ 


` be taken that his presence in the: body, could 


result in the presence of a person who has’ 
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no relevance to student interests. The most 
practical way of continuing the body in tact 
till the new General Council comes into exist- 
ence by reconstitution is to allow all those 
elected by the students as representatives to 


continue as such. (Para 7) 
Cases Referred: Chronological Paras 
(1981) O. P. No. 5455 of 1981 (Ker) 3 


M. M. Cherian, Ashok M. Cherian and 
Poly: Mathai, for Appellant; Vincent Pani- 
kulangara and Advocate General, for Respon- 
dents, 

SUBRAMONIAN POTI, Ag. C. J. :— Will 
the General Council of the University Union 
of the Kerala University cease to function 
by reason of some of the members of the 
Council ceasing to be the students of the Col- 
leges affiliated to the University? This is 
the question: that calls for decision in this 
appeal. The learned single Judge whose 
judgment is challenged by the General Se- 
cretary of the Kerala University Union has 
held that the Statute envisages a University 
Union for students and this necessarily means 


that the University Union must be of the 
_ students and by the students; Elaborating 


on this theme the learned Judge further finds 
that once some of the members of the Gen- 
eral Council cease to be students the General 
Council itself would cease to function. In 
other words irrespective of. the date the 
General Council comes into existence during 
an academic year it will normally cease to 
function at the end of the academic year 
since by then it is likely. that some at . least 
of the members of the . General Council 
would cease to be students by reason of pass- 
ing out from the final year class of the çol- 
leges. Though the bye-laws framed by the 
Syndicate in exercise of the powers, conferred 
under Section 5 of the: Kerala University Act 
envisages continuance of the . University 
Union until a new. Council. is reconstituted 
this- provision has been held. to be ultra vires 
of Section 5- (xv) (c) of the Kerala Univer- 
sity Act, as then it would enable a University 
Union to function . though not composed 
entirely of students.. We are called upon WwW 
decide the correctness of this view. 

2. Thomas Mathew the petitioner in the 
Original, Petition is a full-time student under- 


-going study in the final year B.Sc. class 10 


K. E. College -at Mannanam, a college 
affiliated to the Kerala University. The Kerala 


- University Union for students: is functioning 


in terms of the.byelaws: made under S. 40 of 


-the Act, The Union has a: General Council, 
-an Executive Committee and an` Accounts 
. Committee. -The General Council consists of 
«othe councillors of the Union elected from. 
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Colleges/Departments . under the Kerala 
University. Among the functions and powers 
of the General Council of the Union, elec- 
- tion of 10 members from among the full-time 
students to the Senate of the University is 
envisaged under Section 17 of the Act. 


3. The General Council of the Union for 
the year 1981-82 was constituted by a notifica- 
tion dated 3-3-1982. By a notification dated 
4-6-1982 issued by the Returning Officer/Re- 
gistrar for election of student representatives 
to the Senate such election by the members 
of the General Council of the Union for the 
year 1981-82 was notified. The election was 
to take place on 28-6-1982. This notification 
issued by the second respondent is Ext. P-5. 
This notification is challenged in the Original 
Petition and that is on the basis‘that those 
who constituted the General Council on 3-3- 
1982 automatically went out of office on 
31-5-1982, that being the close of the aca- 
demic year 1981-82 and therefore they had 
no right to elect the student representatives 
_to the Senate. In support of this ‘plea refer- 
“ ence is made to a decision of -a learned single 
' Judge of this Court in O. P. No, 5455 of 
1981. There the question’ was whether as 
the byelaws stand the term of the General 
Council would expire by the end of. the aca- 
demic year. The decision therein was the 
subject of an appeal and since there was no 
occasion to consider that appeal on the merits 
the matter is said to have «been ‘left open. 
Whatever that be the bye-laws have been 
' Subsequently amended and it is’ thé bye-laws 

as amended that is now called’ into question. 
` That We have to consider in ‘this’ appeal. The 
_ question would be wherh2r after the end of 
” the academic year the General Council could 


: continue to function so’ long as no new Coun- . 


cil has been constituted 

4. Section 5 of the Kerala University Act 
defines the powers: of thé ‘University. Cl. (xv) 
, Provides that one of ‘such powers would be 
to “institute and provide ` funds: ‘wherever 
_ aecessary for the maintenance of 7 


“(a) . 

(b) . s 

(c) a “University Union fie students: > 
Section’ 40 of the Act” concerns making rules, 
bye-laws and orders.’ That ‘section provides 
“that— re ne 


', “The Syndicate shall have :power-to make . 
byelaws and. orders - not inconsistent 
with the provisions of this: Act; the. Statutes, 


rules, 
- the Ordinances: and -the Regulations, for the 


- mittees and other bodies constituted: under 
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the provisions of this Act or the Statutes or 
the Ordinances or the Regulations and for 
regulating the procedure and conduct of 
business at meeting of any authority of the 
University other than the Senate.” 

In exercise of this power the Syndicate of 
the University of Kerala have made byelaws 
for the working of the Kerala University 
Union for students. Byelaw 2 (l) defined a 
student to mean 


aa send sens any person undergoing a course 
of sudy on a full-time or part-time basis in 
a University department established and 
maintained by the Kerala University or in a 
College affiliated to the Kerala University.” 


The definition further provided that— 


“such person ceases to be a student after 
the last date of the academic year.” 


The constitution of General Council is pro» 
vided for by byelaw 8.. The General Coun- 
cil is to consist of Councillors to the Univer 
sity Union elected from Colleges/Depart- 
ments. The powers of the General Council 
are defined to be (a) to give general guidance 
over all College Unions/Departments’ Union, 
(b) to frame rules for the conduct of busi- 
ness at meetings of the Union, (c) to issue 
instructions not inconsistent with the bye-laws 
and the rules in all matters not otherwise 
provided for and (d) to consider and approve 
the budget estimates of .the Union. Bye- 
law 15 (2) provides that the Honorary Trea~ 
surer shall be an ex-officio. member of the 
Executive Committee and the. General Coun- 
cil without voting power . and that- such 
Honorary Treasurer shall be the Honorary 
Director of Youth Welfare. Bye-law 21 re- 


_lates to reconstitution which is relevant for 
our purpose. 


It read: 


_ “The General Council, the Executive Com- 
mittee and the Accounts Committee of the 
Union shall be reconstituted by the Syndicate 
every year.” 
Bye-law 6 relating to tenure of office may now 
be read: 

“The members of the General Council, Ex- 
ecutive Committee and Accounts ‘Committee 
shall hold office till the reconstitution of the 


- General Council.” 


Though this was the clause in force earlier 
this was’ ainended by the Syndicate on 27-3- 
1982 and this amendment has been brought 
into force by notification Ext, P-4 from 2-3- 


- 1982.’ Ext. P-3 resolution reflects the relevant 
- artiendments, 
~ bye-law’ 2° (1) as amended reads: i 


guidance- and: -working:-of--Béards-and Com- | 


The definition of. student in 


“s Student? means any person ‘undergoing a 
course of study on a full-time of part-time 
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basis in a University Department established 
and maintained by the Kerala University or 
in a college affiliated to the Kerala Univer- 
sity. Such person ceases to be a student 
after the last date of the academic year 
which happens to be Final year of the parti- 
cular course he is undergoing.” 

Bye-law 6 has been amended and as amended 
it reads thus: 

“6. Tenure of office: The Members of the 
General Council, Executive Committee and 
Accounts Committee shall hold office for a 
period of [2 months or till the reconstitution 
of the General Council whichever is earlier 
notwithstanding the fact that such members 
cease to be students.” 


5. It could thus be seen that till 2-3-1982 
the tenure of the members of the General 
Council was till the reconstitution of the 
General Council, and after the amendment 
which came into force with effect from 2-3- 
1982 that continues to be the same but with 
a qualification that if such reconstitution does 
not take place within 12 months on the ex- 
piry of 12 months the General Council’s 
tenure will come to an end. In other words 
while under bye-law 6 as it stood prior to the 
amendment the General Council could con- 
tinue in office irrespective of the length of 
period of its existence until the new Council 
is constituted there is restriction imposed by 
the amendment that if the new Council is 
not reconstituted within a period of 12 
months the existing Council ceases to func- 
tion automatically. Perhaps experience has 
shown that there were occasions as pointed 
out by counsel for the appellant, when the 
existing council continued for periods of 15 
and 17 months and that might not have been 
considered to be proper or healthy. What- 
ever that be the effect of the amendment 
was to restrict the unlimited life of the Gen- 
eral Council in cases where a fresh Council 
has not been reconstituted and limit it to a 
‘maximum period of 12 months. Of course 
if earlier a new Council is constituted, as ‘it 
should be, on such constitution the earlier 
Council will cease to be in force. 


6. Now let us consider whether merely by 
reason of expiry of the academic year the 
existing council ceases to function. There is 
no reason to say so on the basis of the provi- 
sions of the Act or the bye-laws of the Kerala 
University Union. Bye-law 21 which obliges 
the reconstitution of the General Council by 
the Syndicate every year envisages the duty 
of the Syndicate to see that there is a fresh 
General Council fer every fresh academic 
year. Normally what is envisaged isa” Gen: 
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eral Council to come into existence as early 
in the academic year as is practicable and 
that to function throughout that year. Of 
course a similar constitution in the next ac- 
ademic year is also contemplated and in 
order to avoid, if possible, an interregnum, 
the continuance of the existing General Coun- 
cil until a new one is constituted in the next 
academic year is envisaged. By the amend- 


' ment that again is limited as we have already 


discussed. Therefore reading bye-laws 6 and 
21 we see no reason to take the view that 
merely because an academic year has come; 
to an end the General Council of the Keralal 
University Union ceases to function auto- 
maticady. On the other hand on the plain 
language of the bye-laws adverted to th 
Council will continue to function subject, of 
course, to the limitation already indicated. 


7. Now we will have to consider another 
aspect of the same question. Do the mem- 
bers of the General Council cease to be such 
members merely because they have ceased to 
be students having passed out of college or 
otherwise? Assuming that they cease to be 
members of the General Council, does the 
General Council cease to function for that 
reason? It would be normal to expect in 
the composition of the General Council at 
any time some students who belong to the 
final year class. If they are elected as mem- 
bers of the General Council when they are 
students they are properly elected as such 
members and they no doubt represent the 
student community. Bye-law 6 applies 
directly to them. That provides that their 
term as members continues tiil the reconstitu- 
tion of the General Council. Despite this 
plain language it is urged that the provision 
of such bye-laws would be ultra vires of Sec- 
tion 5 (xv) (c) of the Act. That section only 
envisages the power in the University to in- 
stitute a University Union for students. What 
was evidently argued before the learned single 
Judge was that a University Union for stu- 
dents should also be a Unien by the students 
and of the students. With great respect to 
the learned Judge who was persuaded to ac- 
cept the view we think otherwise. A Univer- 
sity Union for students need not be com- 
posed entirely of students. The object of the 
University Union is to promote student 
interest. No doubt the composition of the 
Union must be mainly of students. The non- 
student element, if any, must not be pre- 
dominant and the non-student element should 
not belong to a community which has no 
nexus with student interest. The presence of 
elements which do not represent the interests 
of the student community and which-“havé 
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no relevance to such interests in any mate- 
rial or appreciable degree may, no doubt, 
change the character of the Union from one 
that is for students. But tbat would not be 
the case where the body ìs composed of stu- 
dents and those whose presence has relevance 
in the matter of promotion of interests of 
students. When a General Council is con- 
stituted it will be of students of al) classes 
including the final year class. A student 
leader in whom the general population of 
students had bestowed faith and confidence 
and had sponsored him so to place him in 
a representative position need not lose his 
interest in the student community the moment 
he ceases to be a student of the college. In 
other words it need not be taken that his pre- 
sence in the body could result in the pre- 
sence of a person who has no relevance to 
student interests. The most practical way of 
ontinuing the body intact till the new Gene- 
ral Council comes into existence by reconstitu- 
tion is to allow all those elected by the stu- 
dents as representatives to continue as such. 
In short we do not think that a University 
Union for students must necessarily be of 
the students and by the students. With great 
respect, we do not subscribe to the view that 
the moment a member of the General Coun- 
il ceases to be a student he ceases to be @ 
member of the General Council or when that 
happens the General Council itself ceases to 
‘function. 















8. If what we have said above is the 
situation the Kerala University Union which 
came into existence on 3-3-1982 will continue 
to function during the academic year 1982-83 
until a new General Council is reconstituted 
er the expiry of 12 months whichever is 
earlier. No new General Council has yet 
been reconstituted and therefore the General 
Council which has been constituted on 3-3- 
1982 must necessarily continue to function 
and we declare so. The appeal is allowed to 
that extent. 


9 There is also a prayer in the Original 
Petition that a mandamus be issued to con- 
stitute the General Council of the Kerala 
University Union for the academic year 
1982-83 as early as possible. Of course it is 
the duty of the Syndicate to take all steps to 
reconstitute a General Council every academic 
year and if they fail in such duty it would 
only be appropriate that this Court issues a 
mandate or direction that it shall take 
necessary steps in that behalf. A schedule 
was fixed by the learned single Judge on. the 
basis that earlier General Council had ceased 
to exist on 3ist May, 1982. But that is 
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found. to be not the case. It may also not 
be practicable to fix a rigid schedule for elec- 
tion in the present context. That is because 
our present University Education system has, 
unfortunately many aberrations and one of 
them is the perverse schedule of admissions, 
courses of instructions, examinations and pub- 
lication of results. Occasional lapses in a 
regular time schedule may be explained as 
due to unforeseen events and could be cor- 
rected. But an erratic time schedule has 
come to stay as a regular feature. The nor- 
mal academic year, as once understood, was 
the period from June to March commencing 
with. Ist of June and ending with 31st of 
March leaving a recess of 2 months. But 
more or less regular belated examinations 
resulting in belated publication of results 
have caused the postponement of admissions 
to the middle, if not the end, of the year. 
The courses of instruction start late in the 
academic year and naturally the students 
clamour at the end of the year that exam- 
inations according to the regular schedule 
would be premature. Examinations are 
therefore postponed. This goes on year after 
year. By the end of 1981 December there 
may. be instances where admissions for 1981- 
$2 were not yet over. A number of illustra- 
tive cases can be cited. We notice that 
admissions for post-graduate medical courses 
for 5981-82 (the academic year was over long 
ago) have not yet been finalised. The post- 
graduate course for law in the Law College 
at Ernakulam for the year 1981-82 com- 
menced on tst Jan., 1982 and the one year 
course was closed on 31st March, 1982 as 
was noticed in another case. There is no 
need to multiply illustrations. This being 
the state of affairs it will be impossible even 
for the Syndicate in the normal course to 
start on reconstitution of a General Council 
at the beginning of the academic year in 
June or July as should be the case, for, the 
result of many examinations on which 
admissions depend would not have been pub- 
lished by that time. If so, many of- the 
students for the academic year would have 
no voice in the election to the General 
Council if elections are held promptly at the 
beginning of the year. If elections are held 
towards the end of the year and the new 
Council comes into existence by the end of 
the year that Council cannot function effect- 
tively for that academic year as its life would 
be too short during that academic year. 
‘Fhough in this case we are only observing 
incidentally the seriousness of the failure to 
conform to a proper schedule of College 
Admissions, College Examinations and ne- 
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cessarily the courses of studies in the colleges, 
this is a matter which is of serious concern 
and we may have te bestow more attention 
on this aspect of the case if and when our 
orders are sought in appropriate proceedings 
that may come up before us. It would be 
healthy and in the interests of promotion of 
education if even without such an occasion 
arising those who are concerned with the 
duty to see that regular courses of instruc- 
tion are held in the colleges take strict mea- 
sures to see that examinations are held in 
March every year, admission process com- 
mences sufficiently in advance for instruc- 
tion in colleges to commence by beginning 
of June and students have a full academic 
year for study so that they can be ready for 
examination in March, May be in this pro- 
cess one may have to skip one year. We do 
believe that these observations would receive 
serious consideration at the highest level. 


For the present so far as the case before 
us is concerned we consider the request of 
the petitioner quite fair and reasonable. 
The University Syndicate shall forthwith take 
up the matter of reconstitution of the Gene- 
ral Council of the Kerala University Union 
for the academic year 1982-83, shall forth- 
with fix a time schedule for that purpose 
and implement the time schedule by taking 
all necessary steps so that the General Coun- 
cil comes into existence as early as is pos- 
sible. To, that extent the petitioner in the 
Original Petition succeeds. The Writ Appeal 
is disposed of as above. No costs. 


Order accordingly. 


AIR 1983 KERALA 56 ; 
K. BHASKARAN AND P. C. BALA-_ 

KRISHNA MENON, JJ. 
Arayamballi Kaipally Narayani Amma, Ap- 


pellant v. A. K. Kunhappa Kurup and others, 
Respondents. 


A. S. No. 104 of 1977, D/- 19-7-1982. 


(A) Civil P. C. (5 of 1908), S. 66 (G) (as 
amended in 1976) — Code of Civil Proce- 
dure (Amendment) Act (49 of 1973), S. 97 (3) 
and (2} — Suit for possession by purchaser 
certified by Court — Defendant precluded 
by amended S. 66 (1) from putting forward 
plea of benami — Effect of S. 97 (3) — 
Scope of S. 97 (2). (General Clauses Act 
(10 of 1897), S. 6). 


In a suit for possession by a person claim- 


ing title by ‘purchase certified by Court, the, 
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defendant is barred by amended S. 66 (1) of 
the Code from pleading that the purchase 
was made on his behalf or on behalf of 
someone through whom he claims. Though 
such a plea could be raised in defence at the 
time of filing written statement, S. 97 (3) of 
the Amendment Act mandates that the am- 
ended provision will apply even to suits or 
proceedings pending at the commencement 
of the Act and therefore the plea of benami 
purchase is not available to defendant. As 
the present case will not fall within any of 
the categories in S. 97 (2), Clauses (a) to (2) 
of the Amendment Act, S. 97 (2) will not 
come into operation. In view of Sec. 97 (2), 
giving effect to amended provisions of S. 6 
of General Clauses Act will not arise be- 
cause of unequivocal terms of S. 97 (3). Sec- 
tion 6 of General Clauses Act would have 
no application where contrary intention has 
been expressed. (Paras 4, 5, 6, 7) 


Œ) Civil P. C. (5 of 1908), O. 6, R. 17 — 
Plea of adverse possession — Not raised in 
written statement — Not put in issue — 
Such plea would run counter to plea raised 
before trial Court — Amendment refused 
by first appellate Court, (Para 8) 


Cases Referred: Chronological Paras 
AIR 1958 Ker 368: 1958 Ker LT 524 4 


C. P. Damodaran Nayar and M. K. 
Chandramohandas, for Appellant; P. N. K. 
Achan, K. Vijayan and N. N. Sugunapalan, 
for Respondents. 

BHASKARAN, J.:— The plaintiff’s suit 
for injunction, alternatively for recovery of 
possession, having been dismissed by the 
Court below, this appeal has been preferred. 
The second respondent (2nd defendant) alone 
is seen to have filed written statement and 
contested the matter. The plaintiff's case 
was that the plaint schedule property previ- 
ously belonged in tenancy right to one 
Ceriyakoya Thangal under a registered lease 
deed dated 6-8-1932. His leasehold right 
was sold in execution of a decree in O. S. 
294/58 on the file of the Munsiff’s Court, 
Badagara, on 25-8-1941 and was purchased 
by the plaintif as per Ext. A-1 sale certi- 
ficate dated 10-10-1941. Exhibit A2 is the 
delivery account dated 29-10-1941 and Exhi- 
bit A3 is the Amin’s report regarding the 
delivery dated 23-10-1941 in E. P. No. 1573/ 
41 in O. S. No. 294/58. Exts. A4 and AS 
dated 25-7-1965 and 5-1-1967, respectively, 
are rent receipts obtained in the name of the 
plaintif on 23-10-1941 and 25-7-1965; and 
Exts. A6 to A9 are revenue receipts obtained 
in her name on 11-7-1972 and 7-12-1972, 
7-12-1972 and 1-1-1973 respectively, =. =` 
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2. According to the plaintiff, her mother, 
the 4th defendant, had no house of her own, 
and as such she was living with her 


the plaintiff shifted her residence to her hus- 
band’s house, the 4th defendant along with 
her children, who are defendants 1 to 3, cOn- 
tinued to live in the house in the plaint pro- 
perty. The plaintiff, however, continued to 
take the income from the property, and 
attended to all the maintenance work. When 
the plaintiff asked defendants 3 and 4 to 
vacate the house, they promised to vacate 
the house after obtaining another house for 
their residence; subsequently, defendants 1 
and 3, however, asserted that they were not 
prepared to vacate the house. The suit had, 
therefore, to be filed apprehending that de- 
fendants 1 and 2 would prevent the plaintiff 
from taking the income from the property 
and residing in the house. 


3. The contentions raised by the 2nd de- 
fendant were that it was not true that the 
plaint property belonged exclusively to the 
plaintiff; that the allegation in the plaint that 
the plaintiff purchased the property in Court 
auction, and that she took delivery thereof 
through Court, and put a house therein were 
all baseless and false; that the property was 
purchased in Court auction by the late 
Paidal Nambiar, father of the plaintiff and 
defendants 1 to 3 and husband of the 4th 
defendant, utilising his own funds in the 
name of the plaintiff, who was his eldest 
daughter, as his benami; that at the time of 
the purchase, the plaintiff was only aged 18 
or 19 years; that the purchase price of the 
property was not paid by the plaintiff; that 
on the death of the said Paidal Nambiar, 
the right to the property passed to the plain- 
tiff, the defendants, and Indira and Prema, 
who were daughters of his predeceased 
daughter Ammu; that after the death of the 
said Paidal Nambiar the property was being 
managed and maintained by the 4th defen- 
dant, mother of the plaintiff and defendants 
1 to 3 on behalf of herself and the other 
sharers. l 


4 The Court below dismissed the suit 
accepting the contentions of the 2nd defen- 
dant inter alia that the purchase of the plaint 
schedule property in the name of the plain- 
tiff in Court auction as per Ext. A1 sale cer- 
tificate was made by the plaintiff's father on 
his own behalf with his funds, and rejecting 
the- preliminary objection raised by the plain- 


tiff that: there was a legal bar for the -defen-. - 


dants to put forward a plea of benami in 
the light of.the -provisions contained in sub- 
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house in the plaint schedule property. When - 
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section- (1) of S. 66 of the.Civil P. C. Sec- 
tion. 66 (1). reads as follows :— 

“No suit shall be maintained against any - 
person claiming title under a purchase certi- 
ficate by the Court in such manner as may 
be prescribed on the ground that the pur- 
chase was made on behalf of the plaintiff or 
on behalf of some one through whom the 
plaintiff claims, and in any suit by a person 
claiming title under a purchasé so certified 
the defendant shall not be allowed to plead 
that the purchase was made on his behalf or 
on behalf of some one through whom the 
defendant claims.” 





(Emphasis supplied.) 
To reject the’ preliminary objection based 
on S. 66 (1), C. P. C. raised by the plaintiff, 
the learned Subordinate Judge sought to 
derive support from the following passage 
from the decision of this Court in Kesavan 
Padmanabhan v. Sanku Narayanan (1958 
Ker LT 524): (AIR 1958 Ker 368 at p. 374): 
“Section 66 must be construed strictly as 
it encroaches upon the rights of the true 
owner, reason being that the benami trans- 
actions are only being discouraged by the 
legislature; but are not being made illegal. 
The real owner if he is in possession can 
always resist a suit by the certified auction- 
purchaser as plaintiff.” - 
After quoting the above passage the learned 
Subordinate Judge in para 13 of the judg- 
ment is seen to have stated as follows :—- 


“This is sufficient authority to show that 
the 2nd defendant who claims under the real 
owner is entitled to canvass for the position 
that the purchase was benami for deceased 
Paidal Nambiar. Therefore, the preliminary 
objection raised by the plaintiff has only to 
be rejected.” 

The learned Subordinate Judge, we are 
afraid, lost sight of the real impact brought 
to bear on the right of the parties to dispute 
the title based on a purchase certified by the 
Court, by the latter part of the sub-section 
as it now stands which. was introduced by 
Act 104 of 1976. The former part of the- 
section, which alone was there before the 
said amendment came into force, provided 
that a suit was not maintainable against a 
purchaser certified by the Court ~on the 
ground that the purchase was made on be- 
half of the plaintiff or on behalf of some one 
through whom he claimed. The legislative 
policy which finds expression in S. 66 (1) of 
the.C. P. C. operates as an exception to the 
general rule applicable to benami transactions| 
which are not per se illegal; and the amend- 
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ment to the sub-section introduced. by the 
Amendment Act of 1976 is intended to plug 
the loop holes noticed in the section as it 
originally stood. The learned Subordinate 
Judge ought to have found that in the face 
of an additional bar against the plea of 
benami created by the amendment, he was 
not to be guided by the decision of this 
Court in Padmanabhan v. Narayanan (1958 
Ker LT 524):(AIR 1958 Ker 368) rendered 
before the amendment and which has little 
or no relevance in a case squarely covered 
by the latter portion of the section introduc- 
led by the amendment. We, therefore, hold 
that the learned Subordinate Judge ought to 
have upheld the plaintifi’s preliminary ob- 
jection to the plea of benami raised by the 
2nd defendant. 


g, Sri Achan then sought to canvass for 
the position that the amendment introduced, 
and which has come into force on 1-2-1977, 
could not be construed to have retrospective 
operation; and in that view the 2nd defendant 
was entitled to put forward the plea that the 
purchase in Court auction in the name of the 
plaintiff was only for and on behalf of 
Paidal Nambiar himself, as a plea in that 
nature would have been available to the 
2nd defendant when the suit was filed and 


the written statement was filed long before 
the amendment came into force. In this 
connection we have to refer to Sec. 97 (3} 
of Act 104 of 1976 which provides as fol- 
lows : 

“Save as otherwise provided in sub-sec- 


tion (2), the provisions of the principal Act, 
as amended by this Act, shall apply to every 
suit, proceeding, appeal or application, pend- 
ing at the commencement of this Act or in- 
stituted or filed after such commencement 
notwithstanding the fact that the right, or 
cause of action, in pursuance of which such 
suit, proceeding, appeal or application is in- 
stituted or filed, had been acquired or had 
accrued before such commencement.” 


he sub-section mandates that the amended 
provision shall apply even to suits or pro- 
ceedings pending at the commencement of 
the Act notwithstanding the fact that the 
right or cause of action in pursuance of 
which. suits or proceedings were instituted 
or filed had been acquired or had accrued 
before such commencement. We have there- 
fore no hesitation in rejecting this contention 
raised by Sri Achan. 


6 Sri Achan then made a vain attempt 
to argue that the bar under the latter part 
of the section ag it now stands was restrict- 
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ed to cases where the defendant puts for- 
ward a plea that the purchase was on his 


behalf or on behalf of some one through 


whom he raised his claim. His submission 
was that the second defendant’s contention 
was that the purchase was by Paidal 


Nambiar, not that it was on behalf of the 
2nd defendant himself. There is no merit 
in this contention. Paidal Nambiar admit- 
tedly was no more. The contention put for- 
ward by the 2nd defendant to resist the 
plaintiff's suit was that he along with other 
legal heirs, including the plaintiff and Indira 
and Prema, the daughters of Ammu, the 
predeceased daughter of Paidal Nambiar, 
(who were not parties to the suit) was en- 
titled to the share in the property covered by 
the purchase certificate. It could not there- 
fore be said that the wording in the latter 
part of the sub-section as it now stands was 
not comprehensive enough to bring within 
its ambit the bar against the plea like the 
one raised by the 2nd defendant in this case, 
where he traces his right to the property, in 
fuil or in moiety, to a purchase alleged to 
have been made by some one other than the 
person in whose name the purchase was cer- 
tified by the Court. 


7. It was then contended by Sri Achan 
that sub-section (2) of S. 97 of the Amend- 
ment Act (104/76) Jays down that in spite 
of the provisions of the Amendment Act 
having come into force, they had tobe given 
effect to without prejudice to the generality 
of the provisions of S. 6 of the General 
Clauses Act, 1897. . For one thing, the 
operation of the provisions of sub-sec. (2) 
of S. 97 is restricted to clauses (a) to (zb) 
enumerated under that sub-section. The 2nd 
defendant did not, and could not also, plead 
that his case would fall within any one of 
the categories mentioned in clauses (a) to 
(zb) of sub-section (2) of S. 97. Moreover, 
Section 6 of the General Clauses Act would 
have no application where a contrary inten- 
tion has been expressed. Section 6 of th 
Genera] Clauses Act reads: 

“6, Where this Act, or any Central Act 
or Regulation made after the commence- 
ment of this Act, repeals any enactment 
hitherto made or hereafter to be made, then, 


unless a different intention appears, the re 
peal shall not — 
(e) affect any investigation, legal proceed- 


ing or remedy in respect of any such right, 

privilege, obligation, liability, penalty, for. 

feiture or punishment as aforesaid.” 
(Emphasis supplied.) 
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Section 97 (3) of the Amendment Act has in 
unequivocal terms stated that save as other- 
wise provided in sub-section (2), the provi- 
sions of the principal Act, as amended by 
this Act, shall apply to every suit, proceed- 
ing, appeal or application, pending at the 
commencement of this Act or instituted or 
filed after such commencement, notwith- 
standing the fact that the right, or cause of 
action, in pursuance of which such suit, pro- 
ceeding, appeal or application is instituted 
or filed, had been acquired or had accrued 
before such commencement. The 2nd defen- 
dant is not therefore entitled to succeed on 
this plea based on the provisions contained 
in sub-sec. (2) of S. 97 of the Act and Sec- 
tion 6 of the General Clauses Act. 








8. Sri Achan finally made a fervent plea 
that the defendants might be allowed to 
amend the pleadings raising a new ground 
based on adverse possession, as, according 
to him, the defendants had perfected their 
title to the property by long and uninterrupt- 
ed possession hostile to the plaintiff. Jnas- 
much as that plea had not been raised in the 
written statement, and that was not put in 
issue before the trial Court, and a plea of 
this nature would run counter to the plea 
raised before the trial Court, we do not 
think, at this stage, we would be justified in 
accepting the request made by Sri Achan. 
The request for the remand has only- to be 
rejected; and we do so. 


The result is that we allow the appeal, set 
aside the judgment and decree of the Court 
below; and decree the suit as prayed for. 
The plaintiff would be entitled to withdraw 
from the Court whatever amount has been 
deposited by the Commissioner by auction- 
ing the usufructs of the plaint schedule pro- 
perty. In the circumstances of the case 
there will be no order as to costs. 


Appeal allowed. 


AIR 1983 KERALA 59 
BHASKARAN AND BALAKRISHNA 
MENON, JJ. 

Rajendran, Appellant v. Home Secretary, 
Respondent. 

W. A. No. 244 of 1982, D/- 4-6-1982. 

(A) Commissions of Inquiry Aci (60 of 
1952), S. 3 (1) — “If it is of opinion” — 
Unless competed by Lok Sabha or Legisla- 
tive Assembly of State concerned, Govern- 
ment has discretion to appoint or net to ap- 
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point Conumission. AIR 1967 SC i22 and 
AIR 1958 SC 538, Disting. (Para 6 
` (Œ$) Constitution of India, Art. 226 — 
Writ of mandamus — In absence of picad- 
ings and evidence that there was earlier 
demand to and refusal by person or auth- 
ority to grant relief, writ camot be issued, 


(Para 7) 
Cases Referred: Chronological Paras 
1978 Cri LJ 86: 1977 Ker LT 335 4 
1977 Ker LT 526 4 
AIR 1967 SC 122 4 
AIR 1958 SC 538 4 


A. X. Varghese, for Appellant; V. Bhaska- 
tan Nambiyar, Advocate General, for Re- 
spondent. 


BHASKARAN, J.:— The appellant, Sri 
T. A. Rajendran, stated to be the editor of 
‘Navab’, a weekly published from Trichur, 
filed O. P. No. 3555 of 1982 under Art. 226 
of the Constitution of India “to call for the 
entire records in connection with the inquiry 
into the allegation of bribery of the 4th re- 
spondent (Sri Karunakaran, Chief Minister 
of Kerala) which is the subject matter of 
the ‘Navab’ photostat case and the records 
in connection with the allegations against 
the 5th and 6th respondents (Sri V. N. 
Rajan, Director, Institute of Criminology 
and Forensic Science, Ministry of Home 
Affairs, New Dethi and Sri Jayaram Padik- 
kal, Dy. Director, Vigilance Investigation, 
Kerala, Trivandrum respectively) in Rajan 
murder case and to issue a writ in the nature 
of mandamus or any appropriate writ to 
direct the Ist and ‘2nd respondents (The 
Home Secretary, Government of India, New 
Dethi, and the Chief Secretary, Government 
of Kerala, Trivandrum) for appointing a 
commission of inquiry as contemplated under 
Ss. 3 and 11 of the Commissions of Inquiry 
Act, 1952 (Central) into the allegations level- 
led against respondents Nos. 4, 5 and 6 and 
to issue a writ of mandamus directing the 
3rd respondent (The Director of Vigilance 
Investigation, Kerala, Trivandrum) to submit 
the entire inquiry proceedings made by him 
so far and that writ petition having been 
dismissed by the learned single Judge this 
writ appeal has been filed by the appellant- 
petitioner. 

2. For the reasons stated in para 3 of 
the judgment under appeal the learned sin- 
gle Judge took it that “the only matter in 
respect of which the petitioner seeks the 
relief is what is connected with the allegation 
contained in the ‘Navab’ dated 1-4-1972". 
In the averments made in the writ petition 
there is hardly anything to show that the 
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petitioner had any cause of action with re- 
spect to Rajan case. In fact, we fail to see 
what bearing the publication of the news 
item in the petitioner’s weekly ‘Navab’ dated 
1-4-1972 has on the Rajan case. Agreeing 
with the reasoning of the learned single 
Judge, we also take it that the relief that the 
petitioner seeks in the writ petition is con- 
fined to fhe one relating to the allegations 
contained in the issue of ‘Navab’ dated 1-4- 
1972. 


3. The learned single Judge found inter 
alia that there was total failure on the part 
of the appellant-petitioner to call upon re- 
spondents 1 and 2 to order an enquiry under 
the Act and that the petitioner could not at 
such distance of time, justifiably invoke the 
extraordinary jurisdiction of this Court to 
issue a writ of mandamus to compel the 
Government to appoint a Commission to in- 
quire into the allegation under S. 3 or S. 11 
of the Act. . 


4, Sri A. X. Varghese, the counsel for 
“the appellant, submitted that: the reasons 
' stated by ‘the learned single Judge declining 
` to issue a writ of mandamus as prayed for 

are not sustainable. In support of- his con- 
' tentions he cited the decisions of the: Supreme 
Court in State of J. & K. v. Bakhsi Gulam 
:: Mohammed (AIR 1967. SC 122). and. -Ram 
Krishna Dalmia v. Justice Tendolkar (AIR 
1958 SC 538); and the. Division Bench.. rule 
: ings: of this Court, in Eachara , Varier v. 


‘:-Sécretary to- the. Ministry of Home Affairs.. 


“(1977 Ker LT 335): (1978 Cri LI. 86) . and 
e .Rachara Varier v. Home Secretary (1977 
-Ker LT 526). - 


- 5. Sri V. Bhaskaran Nanie Advocate 
General, submitted. that -if at all the -appel- 
-Jant-petitioner was- entitled: to anything, that 
was to: approach :the -Government:-in:.. terms 
‘of G: O. Ms. ‘No. 386/Home dated- . 20-12- 
-+ 1969. ~ He also argued: that the... appellant- 
-petitioner ‘approached ~ this -Court without 


bearing in“ mind the limitations -on ‘the writ - 


jurisdiction of this Court. He also pointed 
out that after the receipt of Ext. P-1 repre- 
sentation dated 27-6-1978 addressed to the 
Governor, the 3rd respondent had on ` 9-10- 
1978 written to the appellant-petitionér - to 


Produce before “him evidence relied upon by — 


him ‘iri: Support of his allegations; and in re- 
‘sponse ‘to that communication the appellant- 
- petitioner had actually met the 3rd respon- 
dent on 3-11-1978 and submitted his evi- 
‘dence. According to him, the Government 
“ona careful consideration  of- the :‘entire 
matter, including the material eollected and 
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the conclusions reached by the 3rd respon- 
dent, found that there was no basis in the 
allegations made by the petitioner and that 
there was no case made out for any action 
with respect to the allegations contained in 
Ext. P-1, which facts could be seen from the 
proceedings dated 29-3-1979. As contended 
by the Advocate General and found by the 
learned single Judge, the appellant-petitioner, 
after he met the 3rd respondent and produc- 
ed evidence relied on by him on 3-11- 1978, 
appears to have gone into a long slumber, 
until Ext. P-3 representation dated 9-12- 1981, 
addressed to the Governor was submitted. 
Even thereafter, he took over five months to 
invoke the writ jurisdiction of this Court. 


6. Section 3 (1) of the Act reads as fol 
lows :— 


“Appointment of Commission: (1) The 
appropriate Government may, if it is of 
opinion that it is necessary so to do, and 
shall, if a resolution in this behalf is passed 
by the House of the People or, as the case 
may be, the Legislative Assembly of the 
State, by notification in the Official Gazette, 
appoint a Commission of Inquiry for the 
purpose of making an inquiry into any defi- 
nite matter of public importance and per- 
forming such functions and within such time 
as may be specified in the notification, and 
the Commission so appointed shall make the 
inquiry and perform the functiosis \ accord: 
ingly.” (Proviso omitted) 


On a careful analysis of the terms in the 
above sub-section, it appears.. to us that the 


. question of appointment of a. Commission 


would. arise only. if, in the opinion. of the 
Government, it is found necessary to ap- 
point one or when the Government is. com- 
pelled to do so as a result of = ‘resolution 
passed in that’ behalf, either the. Lok 
Sabha or by the Legislative ~ ea of the 
State concerned. ‘The _èxpression “if it is of 


opinion” used in the sub-section makes it 


abundantly clear that, unless. ‘compelled | by 


‘the Lok Sabha’ or the Legislative Assembly 


of: the State concerned, the ‘Government has 
the ‘discretion to appoint or not to -. appoint 
a Commission in terms of Sec, 3 of the Act, 
depending upon its opinion, ‘fhe averments 


_in the writ petition do not show how- the 


provisions of the Act, in .terms of S. 
the Act, ‘would apply” to ‘the “facts 


-11, of 
of the 
In our opinion .§. 11 has TO relevance 


-7.- It is a well established principle that 
the Court normally would be slow to issue 
writ of mandamus to compel any person orl- 
authority, charged with the duty to perform 
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any act, to do such act unless it is satisfied 
on the pleading and the evidence in support 
thereof that the party seeking that relief had 
earlier made a specific request in that behalf 
to such person or authority, and that per- 
son or authority had declined or refused to 
comply with that request. The absence of 
pleadings, much less evidence, that there was 
such an earlier demand to and refusal by 
respondents 1 and 2 to order an inquiry into 
the allegations made by the appellant-peti- 
tioner is an additional reason why this Court 
could not have granted the relief sought by 


the appellant-petitioner besides the long and. 


unjustifiable delay in invoking the writ 
jurisdiction of this Court. 


8. We have gone through the decisions 
cited by Shri Varghese; and we find little in 
them to advance the case of the appellant- 
petitioner. The Supreme Court decisions 
referred to were concerned with the appoint- 
ment of Commission under the Act by the 
Government, as the Government in its opin- 
ion thought that the appointment of such a 
Commission was necessary. They are not 


cases where the Court compelled the Gov-- 


ernment to order inquiry in terms of the Act 
into the allegations made. The Division 
Bench cases of this Court relied on by Sri 
Varghese do not relate either. to the issue of 
writ of mandamus or anything relating to the 
provisions of the Act; those decisions also 
are, therefore, of no help to “the appellant- 
petitioner. 


9. For the foregoing reasons, in respect- 
‘ful agreement with the decision of the learn- 
ed single Judge, we dismiss this writ appeal. 

Dismissed. 


Immediately after the judgment was pro- 
: nounced, the counsel for the appellant sub- 
- mitted that leave may bé granted under Arti- 
* cle 133 (1) (a) añd (b) of the Constitution. 
Inasmuch as no substantial question of law 
of géneral importance deserving” to be decid- 
ed by < ‘the Supreme Court is involved in -this 


should ‘be granted; accordingly the . request 
is declined, f 

~“ Leave refused. 
` Carbon ‘copy ‘of the “judgment may he 


` granted to the Advocate © General 
charge and tothe counsel for the appellant 
on- usual terms if applied “for in that behalf. 


; „Appeal dismissed. 


State v. P. Vijayakumaran Nair 


. ed from Rs.. IJ: -to Rs.. 10,600/-. : 
ease, we do not consider that leave to appeal | a e 


free of 
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AIR 1983 KERALA 6i- 
V. KHALID AND G. BALAGANGA- 
DHARAN NAIR, JJ. 
State of Kerala and others, Appellants y. 
P. Vijayakumaran Nair, Respondent. 
M. F. A. No. 104 of 1979, D/- 15-2-1982. 


(A) Motor Vehicles Act (4 of 1939), Sec 
tion 110-B — Determination of damages — 
Principles. 

A person physically injured may recover 
compensation both for his pecuniary losses 
and non-pecuniary losses. Of these the 
pecuniary losses themselves comprise two 
separate items, namely the loss of earnings 
and other gains which he would have made 
had he not been injured and the medical 
and other expenses to which he is put as a 
result of the injury. The Courts have sub- 
divided the non-pecuniary losses into three 
categories, viz., pain and ‘suffering, loss of 
amenities of life and loss of expectation of 
life. (Para 8) 


(B) Motor Vehicles, Act. (4 of 1939), Sec- 
tion 110-B. .— „Award of compensation for 
nourishment Seer. - medicines , — Non-prođuc- 
tion of bills or. vouchers. is not fatal. AIR 
1976 Ral 173. and. AIR 1968 Ker 315, Refd, 

: (Para 9) 


(©) Motor Vehicles’ Act ta of- 1939), Sec 


_ tion 110-8 — Compensation for pain ‘and 


suffering — Claimant suffering extensive in- 
juries and undergoing intensive’ treatnrent ‘for 


' séveral ‘months — ‘He ‘was~put: om cast skele» 
- tal traction and -liip spica, was on plaster 


for 4 months and’ continuing -to suffer: pain 
even thereafter — Compensation raised from 
Rs. 5,000/- to Rs. 15,000/-. (ara 10) 


.(D)-Motor Vehicles Act (4 of 1939), Sec- 
tion. 110-B — Compensation for -permanent 
disability and loss of earning. power — Per 
manent disability: not: only: affecting claimant's 
official. career but was such as would. drag 
on till end of his life — Compensation rais- 


2 (@ara 11) 

_ Cases Referred; " Chronokigical: Paras 
AIR 1976 Raj 173, P 3 .. 9 
AIR 1968, Ker. 315 ; 9 


(1964) AC: 326: (1963) 2: WLR “1359: (1963) 
2 All ER. 625. HL), West Ne .Şhephard 11 
(1951) “AC 601; (1951): 2 All, ER 448 : (1951) 
, 2 TLR:137 (PỌ, Nance v.. ‘British Colum- 
bia Electric Rly. . 10 
(1951). C., A. No. 286, eae y, + Rugby Port- 
- land Cement Co. . 8 


~ CZIEZIAS9TI2 ESK 


62 Ker. 
(1942) AC 601:(1942) | All ER 657: Li 


LIKB 416 (HL) BE. Davies v, Powell 
Duffryn Collieries 16 
(1935) 1 KB 354: {04 LIKB 199:152 LT 
231 (CA), Flint v. Lovell 10 


Govt. Pleader, for Appellants; K. K. Babu, 


U. K. Raveendran, C. P. S. Prasad and 
B. Reghunathan, for Respondent. 
BALAGANGADHARAN NAIR, 3.:— 


This appeal by respondents 1 to 3 in O. P. 
(M. V.} No. 55 of 1977 before the Motor Ac- 
cidents Claims Tribunal, Trivandrum arises 
out of its judgment awarding Rs. 21,000/- as 
damages to the petitioner in the Original 
Petition who is the respondent in the appeal. 
The appellants are respectively the State, the 
State Insurance Officer and the driver of a 
Jeep Wagon KLR 3104 owned by the State 
and which was involved in the accident. 

2. The petitioner was at the material time 
a Telephone Operator in the P. & T. Depart- 
ment. On 28-1-1977 at about 8.15 P.M. he 
was riding on his motor-cycle KLR 5482 
with his wife and child on the pillion, from 
west to east along the Palayam-Vollayam- 
balam road, south of the Kanakkunnu 
Palace in Trivandrum. The road at the 
point is 40 feet wide. According to the peti- 
tioner he was going about 5 feet from the 
left (northern) edge of the road. The wagon 
KLR 3104 which was being driven by the 
third respondent at a high speed from east 
to west came along the middle of the road 
and without giving any signal suddenly turn- 
ed to the right (north) to enter the Palace 
compound. While thus turning, the right 
side of the wagon hit the right thigh of the 
petitioner throwing him, the motor cycle and 
the pillion riders to the ground, He sustain- 
ed major injuries but his wife and child 
escaped with minor injuries. The third re- 
spondent then stopped the wagon and ran 
west. It was the last day of the flower show 
which had been going on in the Palace com- 
pound and the road and fhe compound were 
fully illuminated. According to the peti- 
tioner, when he came near the scene of ac- 
cident there was a police party on duty at 
the palace gate. After the accident the peti- 
tioner was removed to the Medical College 
Hospital, Trivandrum and he was under 
treatment for a long period. After his dis- 
charge he filed the petition claiming Rupees 
70,000/- as damages and subsequently by an 
amendment he enhanced the claim to Rupees 
Rs. 1,20,000/-.. Fhe State which was the first 
respondent and the owner of the wagon, filed 
2 written statement denying that the 3rd re- 
spondent, the driver was guilty of any rash- 
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mess or negligence in driving the wagon aud 
that he was responsible for the accident. 

3. The Tribunal found that the accident 
was caused by the rashness and negligence of 
the driver and that accordingly the respon- 
dents were liable. As for damages, the Tri- 
bunal awarded the petitioner Rs. 21,000/- 
under the following heads: (i) Loss of earn- 
ings Rs. 3,500/-. (ii) Transport charges 
Rs. 200/-. (iii) Extra nourishment Rs. 1,000/-. 
(iv) Medical treatment Rs. 1,000/-. (v) 
Damages to the motor-cycle Rs. 300/-. (vi) 
Pain and suffering Rs. 10.000/-. (vii) Per- 
manent disability and the loss of earning 
power Rs. 5,000/-. 


4 The appellants challenge the entire 
award while the respondent-petitioner by a 
memorandum of cross-objections claims 
Rs. 25,000/- in addition to the amounts 
awarded for pain and suffering and impair- 
ment of enjoyment of life and capacity. 

5. Starting with the appellant’s liability 
for damages, the Tribunal has definitely 
found that the driver was guilty of rashnes¢ 
and negligence in driving the wagon and in 
causing the accident involving injuries to the 
petitioner. Against this finding the learned 
Government Pleader-who appeared for the 
appellants could not raise any effective argu- 
ment but nevertheless we shall make a brief 
reference to the evidence to indicate that it 
amply bears out the finding. The road at the 
scene of the accident was straight running 
east and west and was 40 feet wide with a 
footpath of about 4 metres on either side. 
The scene mahazar Ext. A-5 which was pre- 
pared by the Police and which is not disput- 
ed by either party shows that there were two 
lamp posts, one on the northern foot path 
and the other on the southern foot path and 
that the scene was 11.62 metres south of the 
former and 11.27 metres north-east of the 
latter. It was 9.5 metres north of the 
southern edge of the tarred portion of the 
road. This means that in terms of feet it was 
at a point 32 feet from the south, that a vehi- 
cle coming from east has to turn north to 
enter the Palace compound. This circum- 
stance supports the evidence of P. W. 1 that 
the Jeep struck him on the road while enter- 
ing the Palace compound. As for the evi- 
dence of the third respondent (R. W. 1) that 
the accident took place not on the road but 
after the vehicle had turned north to enter 
the palace compound and that the petitioner 
was entering the road from the palace com- 
pound, it was rejected by the Tribunal. In 
the notice of which Ext. A-2 is a copy the 
petitioner had set out the same version of 
the incident as he had given in the petition 


1883 


and in his testimony. No reply was given to 
Ext. A-2. In the petition he has positively 
alleged that the accident took place on the 
road while he was proceeding east and while 
the jeep was attempting to turn right (north) 
with a view to entering the palace compound. 
The written statement does not deny the de- 
finite statement in para 10 of the petition 
that the jeep struck P. W. 1 while he was 
riding along the road west to east. Further 
the written statement admits that when the 
collision took place the vehicles were coming 
in opposite directions. The pleadings thus 
not only support the petitioner’s version but 
also show that the evidence of the driver that 
the accident occurred while the petitioner 
was emerging from inside the palace com- 
pound is a story put out only in evidence. 
P. W. 1-has given evidence that be was pro- 
eceding along the proper side, that is the left 
side of the road. The jeep admittedly turn- 
ed north even according to R. W. 1 to enter 
the palace compound. This means that the 
accident must necessarily have taken place at 
this stage, a point which is confirmed by the 
mahazar Ext. A-5. R. W. 1 has put forward 
another story, that as a car was going ahead 
of the jeep he could not see the petitioner’s 
motor-cycle. For one thing, if there was a 
ear in the front obstructing his vision he 
ought to have slowed down the jeep and 
should have been on the look out for any 
oncoming vehicle. It is only reasonable to 
think that if the third respondent had taken 
such precaution the accident would not have 
taken place at all. His statement that he 
gave a signal to turn to the right and that 
the traffic constable on duty permitted bim 
to do so is not only contradicted by P. W. 1 
but is unsupported by any material. In the 
circumstances, the jeep was turned fo the 
north at a time when the motor-cycle was 
very close by. In this state of the record 
the Tribunal rightly held that the accident 
was caused by the rashness or negligence of 
the third respondent. 


6 That the petitioner sustained injuries as 
a result of the accident and was under treat- 
ment in the Medical College Hospital was not 
disputed either before the Tribunal or before 
us. It is therefore necessary only to notice 
the nature of the injuries and disability sus- 
tained by him as they have a bearing on the 
amount of damages that could be properly 
awarded to the petitioner. Ext. A-1, the 
certificate issued by the Assistant Professor 
ef Orthopaedics of the Medical College, 
Trivandrum shows that the petitioner was 
admitted -in the hospital on 29-1-1977-for (4) 
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Comminuted fracture shaft of right femur, 
(2) Oblique fracture of shaft of 3rd meta- 
carpal Rt. (Short Aru Cart). Ht further gives 
the following details : 

“The fracture metacarpal was reduced and 
SAC given. Skeletal traction was applied for 
the fracture of the right Femur on 31-1-1977 
which was removed on 25-2-1977 and a Hip 
Spica applied and was discharged on 28-2- 
1977. 

`The plaster was removed on 8-6-1977 and 
the patient was asked to undergo physio- 
therapy as out-patient. 

The disability arising from the above in- 
juries is assessed as follows: 

1. 100% (one hundred per cent) temporary 
disability for a period of four months from 
the date of admission. 

2. 50% (fifty per cent) temporary disability 
for a further period of three months. He is 
still undergoing treatment as out-patient. 


Hence the permanent disability will be as- 
sessed later on.” 

7. Ext A-2 dated May 24, 1978 is the 
further certificate issued by the same Assistant 
Professor. Besides the details in Ext. A-1 
this certificate discloses the following : 

“The disability arising from the above in- 
juries is assessed as follows: 

1. 100% (One hundred per cent) tem- 
porary disability for a period of four months 
from the date of admission. 

2. 50% (fifty per cent) temporary dis- 
ability for a further period of three months. 

3. The permanent disability is assessed as 

20% (Twenty) since he has shortening of the 
right lower extremity by 1.5 cm. and has 
limitation of movement of the right Knee 
joint 30°.” 
Yn his evidence the petitioner has stated that 
till the plaster was removed on 8-6-1977 he 
was completely bed-ridden and was in severe 
pain. All this evidence is beyond challenge 
and has been accepted by the Tribunal and 
nothing has been urged before us to induce 
a contrary view. 

8. Turning to the quantum of damages, 
we may preface the discussion by observing 
that the person physically injured may re- 
cover compensation both for his pecuniary 
losses and non-pecuniary losses. Of these 
the pecuniary losses themselves comprise two 
separate items, namely the Joss of earnings 
and other gains which he would have made 
had he not been injured and the medical and 
other expenses to which he is put as a result 
of the injury. The Courts haye sub-divided 
the non-pecuniary losses into three categories, 
viz., pain and suffering, loss of amenities of 
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life and loss of expectation of life. The ques- 
tion whether the damages should be itemised 
or whether it is more proper to make a global 
award need not be discussed as the Tribunal 
has itemised the award and nothing turns 
upon the propriety of the dichotomy in the 
appeal. The concept of pecuniary loss is 
self-explanatory which requires no elabora- 
tion but the kindred concept of non-pecuniary 
loss justifies a brief exposition. In the 
following discussion we have thought it more 
convenient to draw upon Mec Gregor on 
Damages rather than cull relevant passages 
from decided cases. “Non-pecuniary loss is 
a very different field. Little can be stated 
with certainty as to the amount of damages 
awardable for such loss caused by personal 
physical injury. Indeed full compensation. 
cannot be given in the sense that no amount 
can fully compensate for a serious physical 
injury. Beyond this, no yard-stick exists for 
measuring in money the compensation to be 
accorded a given amount of physical pain or 
mental suffering because, as far as money 
goes, the loss is imponderable, and any 
amount awarded must be in the nature of a 
conventional sum.” (Mc.Gregor on Damages, 
14th Edition, para 1211). “Pain and suffer- 
ing is the first of the two main heads of non- 
pecuniary loss. Both past and prospective 
pain and suffering are covered, although the 
past loss isnot claimed as special damages in 
the pleadings asit isnot quantifiable with ex- 
actitude. Past and prospective loss are there- 
fore claimed together as general damages.” 
(Ibid para 1212). “The term ‘pain and suffer- 
ing’ has been used so constantly by the Courts 
without any clear distinction between the 
two words that it is now a term of art. It 
has been suggested that ‘pain’ is the im- 
mediately felt effect on the nerves and brain 
of some lesion or injury to a part of the 
body, while ‘suffering’ is distress which is not 
felt as being directly connected with any 
bodily condition. On this analysis pain needs 
no further elucidation; it may be noted that 
it will include, for the purpose of damages, 
any pain caused by medical treatment or 
surgical operation rendered necessary by the 
injury inflicted by the defendant.” (Ibid para- 
graph 1213). “Loss of amenities of life is 
the second of the two main heads of non- 
pecuniary loss. ” (Ibid para 1218) “This head 
of damage (Loss of amenities of life) con- 
centrates on the curtailment of the plaintifi’s 
enjoyment of life not by the positive un- 
pleasantness of pain and suffering but, in a 
more negative way, by his inability to pursue 
the activities he pursued beforehand. Bir- 
kett L. J. put it thus in Manley v. Rugby 
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Portland Cement Co. (1951) C. A. No. 286 
‘There is a head of damage which is some- 
times called loss of amenities; the man made 
blind by the accident will no longer be able 
to see the familiar things he has seen all his 
life, the man who has had both legs removed 
will never again go upon his walking ex- 
cursions — things of that kind — loss of 
amenities.’ ” (Ibid para 1219) Later in the 
same para the learned author observes that 
“The appearance of loss of amenities as a 
distinct head of damage is however, a modern 
development. Not until the middle of the 
century does it, begin to become mentioned 
as such in the reports.” He continues: “It is 
doubtful whether this was intended to reflect 
a substantive change in the law; the idea of 
loss of amenities can be subsumed under ‘pain 
and suffering,’ taking that term in its wide 
connotation, and no doubt that was what 
had been done with this element of loss 
before 1950.” As to the award the author 
states: “As with pain and suffering it is vir- 
tually impossible to give clear guidance on 
amounts, since here too awards vary with the 
particular injury, the particular circumstances 
and the particular judge. Before 1970 there 
was the difficulty that judges have tended to 
make global awards for all the plaintiff's 
losses, pecuniary and non-pecuniary, and 
today, even where they are separated, a single 
figure is generally arrived at which brackets 
the compensation for loss of amenities with 
the compensation for pain and suffering.” 
(bid para 1222). 


9. With this background we proceed to 
consider the amounts awarded by the Tri- 
bunal to determine whether they require any 
modification. 

1. The petitioner sustained the injuries on 
28-1-1977 and he was on half pay leave for 
14 months and on loss of pay for the re- 
maining period until he rejoined duty on 
8-9-1977. He claimed Rs. 5,000/- as loss of 
earnings for the period of absence of 7 
months and 10 days on the footing that he 
had been getting a salary Rs. 559/- and an 
overtime allowance of Rs. 200/- a month. 
Although he has produced no records in 
proof of these emoluments the former was 
not disputed while the latter was. In this 
situation the Tribunal found it safe to award 
him Rs. 3,500/-. In our view no reasonable 
exception could be taken to the award con- 
sidering his admitted salary and the period 
during which the petitioner was on leave on 
half pay and loss of pay. Although no 
specific ground has been taken in the memo- 
randum of cross-objections on this point 
counsel for the petitioner wanted the award 
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well as demanding arrears and the tenancy 
was terminated by the end of: Feb., 1974. 
But as the appellant did not comply with the 
notice a suit for eviction and also arrears of 
rent from March, 1971 to Feb., 1974 total- 
ling Rs. 2,625/- and mesne profits at Rs. 250/- 
per day from 1-3-1974 to 25-3-1974 and 
future mesne profits at the same rate till the 
delivery of possession was filed. 


3. The defendant-appellant contested the 
suit and it was contended that the appellant 
was a tenant on monthly rent of Rs. 75/- 
but on 1-3-1971, the respondent entered into 
an agreement with the appellant to sell a 
piece of land on plot No. 14/5, Block No. 5, 
Ward No. 28, Civil Lines, Jabalpur with the 
block of houses on the said piece of land 
occupied by the appellant and Shri S. L. 
Jain, counsel for the respondent for a con- 
sideration of Rs. 62,000/-. It was agreed 
that the respondent would provide an ap- 
proach road to the property agreed to be 
sold, 15’ wide and appellant paid Rs. 5,000/- 
‘to the respondent as earnest money and paid 
Rs. 18,400/- towards part payment of the 
consideration. The balance of Rs. 38,600/- 
was to be paid by the appellant at the time 
of registration of the sale deed on or before 
30-7-1971. It was alleged that the respon- 
dent went back on his words and did not 
provide for the approach road. The respon- 
dent was served with a notice and called 
upon to perform his part of the agreement 
but in vain and in the month of March, 1974, 
the respondent undertook removal of en- 
croachment work to provide for the ap 
proach road. It was, therefore, contended 
that the appellant continued to be in posses- 
sion of the suit premises in pursuance of 
this agreement dated 1-3-1971 and the ap- 
pellant was always willing to perform his 
part of the contract and pay to the respon- 
dent the balance amount of Rs. 38,600/- 
without prejudice to his rights to recover 
interest on the advance. 


4. It was contended by the appellant that 
because of the agreement coming into exist- 
ence dated 1-3-1971, the relationship between 
the parties ceased to be that of landlord and 
tenant. The appellant paid rent from 
March, 1969 to Feb., 1971 and the respon- 
dent was in possession of the amount of 
Rs. 18,400/- paid by the appellant on 15-1- 
1971. The appellant asked respondent by 
notice dated 21-12-1973 to adjust rent for 
the period 1-2-1971 to 31- 12-1973 claimed in 
the notice dated 8-12-1973. . Even without 
the notice, it was contended, the respondent 
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could adjust the entire arrears of rent up to 
the date of suit from the amount of Rupees 
18,400/- and the notice demanding arrears 
of rent was uncalled for. It was also alleg- 
ed that the interest on the said amount of 
Rs, 18,400/- came to Rs. 184/- per month 
and the appellant asked the respondent to 
adjust rent from the interest that accrued 
to the appellant. The appellant was then 
not in arrears of rent and the suit under 
S. 12 (1) (a) of the M. P. Accommodation 
Control Act could not, therefore, be enter- 
tained. The agreement for tenancy when 
the appellant was inducted in the suit pre- 
mises was for a composite purpose of resi- 
dential and non-residential and it was denied 
that the appellant converted the suit pre- 
mises for non-residential purpose. It wag 
also alleged that the premises were used for 
the simple reason that the appellant has 
ceased to be the tenant of the respondent 
after 30-7-1971. The appellant filed a suit 
against the respondent for a specific per- 
formance of the contract. The payment of 
rent by appellant by way of abundant caution 
could not be used by the respondent and 
render the appellant liable to consequences 
u/s. 13. 

'§ The defendant-appellant received the 
writ of summons of this suit on 19-4-1974 
and it is alleged that on 17-6-1974, the ap- 
pellant-defendant deposited all the arrears 
and the defendant-appellant submitted an 
application that the amount should not be 
allowed to be withdrawn by the respondent. 
The matter came to this Court in Civil Re- 
vision No. 1253/74 but under orders of this 
Court, the amount was permitted to be with- 
drawn. The appellant deposited rent for 
Aug., 1974 on 26-9-1974 and thereby com- 
mitted a default and did not deposit rent 
from Sept., 1974 to June, 1975 and by an 
application dated 3-7-1975, the appellant 
applied for condonation of delay in the 
deposit of rent for 10 months and also for 
condonation in depositing the rent of 
Aug., 1974 late. Whe trial Court condoned 
the .delay for depositing 10 months’ rent but 
a revision was filed against that order be- 
fore this Court and this Court in Civil Revi- 
sion No. 102/76 set aside the order of the 
trial Court. The appellant did not deposit 
tent from July, 1976 onwards. Conse- 
quently, an application was filed by the re- 
spondent-landlord u/s. 13 (6) of the M. P. 
Accommodation Control: Act for striking 
out the ‘defence and as-the appellant did not 
comply with the provisions of Section 13 (1) 
of. the: M. P. Accommodation Control Act, 
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the application was alowed, as fhe case of 
the appellant was that he was not obliged 
to deposit rent at all u/s. 13 (1) as according 
to him from the date of the agreement he 
ceased to be a tenant. Thereafter, it appears 
that an attempt was made by the appellant 
to get that order set aside by depositing the 
rent from July, 1976 to 31-12-1980 during 
the pendency of the revision petition before 
this Court which was Civil Revision No. 
3514/80. This revision petition was also dis- 
missed and the order striking out the defence 
of the appellant-defendant remained in 
force. 


G. The suit for specific performance was 
filed by the appellant-defendant against the 
respondent on the basis of agreement and 
this suit also was dismissed and the dis- 
missal was maintained by the High Court. 
The suit was dismissed on 13-3-1979 by the 
trial Court and the appeal also was dismiss- 
ed by the High Court on 15-10-1980 and the 
Supreme Court also maintained the order 
by its order dated 16-3-1981. After the 
’ decision of the High Court, two applications 
for amendment of the written statement 
were made by the defendant-appellant — one 
on 26-11-1980 and another on 3-12-1980 
and paras 2 (a) and 2 (b) have been inserted 
in the written statement. These amendment 
applications were allowed and by this am- 
endment a plea was raised that as. plaintiff 
was in possession of Rs. 18,400/- paid on 
15-1-1971 and the appellant-defendant by 
notice dated 21-12-1973 called upon «he 
plaintiff to adjust the rent from 1-1-1971 to 
31-12-1973 and even otherwise, it was alleg- 
ed that the arrears of rent could have been 
adjusted from the sum of Rs. 18,400/- which 
were lying in possession of the plaintiff- 
respondent, the plaintiff is not entitled to 
any rent. Para 2 (b) which was inserted by 
a subsequent amendment was that the ap- 
pellant-defendant was entitled to interest on 
the amount of Rs. 18,400/- which according 
to the appellant came to Rs. 184/- per 
month and as by notice dated 25-11-1971 
and 25-12-1973, the plaintiff-respondent was 
directed to adjust the interest against arrears 
of rent and rent, there were no arrears. It 
was also stated that the Additional District 
Judge in his judgment in the specific per- 
formance suit allowed the claim of interest 
and, therefore, it should have been adjusted 
by the plaintiff-respondent and, therefore, 
BO arrears remained and consequently, ‘he 
suit for ejectment could not be decreed. 


7. The learned Court below decreed the 
suit on the ground u/s. 12 (1) fa). The 
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other ground of having converted the pre 
mises to non-residential purpose was given 
up by the respondent and the judgment and 
decree have been maintained by the learned 
Court below and hence this present second 
appeal. 


8. It was contended by the learned coun- 
sel for the appellant that the defendant- 
appellant denied the relationship of Jandlord 
and tenant and dispute would fall within the 
ambit of Section 12 (3) and without passing 
a provisional order deciding this dispute, the 
operation of Section 13 remained suspended 
and, therefore, it was contended that the de- 
cree on the grounds under Section 12 (1) (a) 
could not have been passed. It was also 
contended that although the default was 
committed by the appellant but delay was 
condoned by the trial Court and the High 
Court in Civil Revision No. 102/76 decided 
on 18-9-1976, no doubt, set aside the order 
passed by the trial Court and held that delay 
could not be condoned and thereby virtually 
held that a default was committed. But It 
was contended that this order in revision is 
only an interlocutory order. Consequently, 
it is not binding on this Court hearing in se- 
cond appeal. Reliance was placed on deci- 
sions reported in Pichu Ayyengar v. Rama- 
nuja, ATR 1940 Mad 756, Ram Kumar v. 
Smt. Sarti Devi, AIR 1977 Madh Pra 110 
and Sukhrani v. Hari Shankar, AIR 1979 SC 
1436. It was also contended that although 
defence was struck off under Section 13 (6) 
of the M. P. Accommodation Control Act 
and in the Civil Revision No, 1514/80 decid- 
ed on 30-6-1981, the question was incidentally 
considered but the question of order under 
Section 13 (6) was not specifically challenged 
and therefore, it is open to the appellant to 
challenge the order passed by the Courts 
below under Section 13 (6) striking out the 
defence of the appellant. It was also con- 
tended that although the written statement 
was amended after the judgment in the 
specific performance case by two applications 
dated 26-11-1980 and 3-12-1980 but as has 
been laid down by this Court, the amend- 
ment will date back to the date of the 
written statement itself and by these amend- 
ments a dispute about the quantum of rent 
payable is raised and it was contended that 
as this amendment relates back to the date 
of the filing of the written -statement, the 
order passed striking out the defence of the 
appellant by the trial Court in itself washed 
off. Reliance was placed on a decision re- 
ported in Siddhnath v. Kaluram, 1981 MPLI 
53 : (AFR 1981 Madh Pra 244) as a dispute 
was raised about the amount of rent payable 
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in absence of a provisional order under Sec- 
tion 13 (2), an order under Section 13 (6) 
could not be passed. It was also contended 
that the plea introduced by amendment about 
adjustment of arrears of rent and rent out 
of the advance paid towards the price and 
adjustment of it from the interest which was 
payable to the appellant, raises such a dispute 
which will fall within the ambit of S. 13 (2) 
of the M. P. Accommodation Control Act 
and as this raises a dispute under Sec. 13 (2), 
without a provisional order being passed, an 
order under Section 13 (6) could not be 
passed nora decree for eviction on the ground 
under Section 12 (1) (a) could be passed 
against the appellant. Learned counsel placed 
reliance on the decisions reported in Tara- 
chand v. Kapurchand, 1980 MPRCJ (Note) 
107, Jinendra Kumar v. Hemant Kumar, 1981 
MPRCYJ (Note) 71, Surajprasad v. Ganpatrai, 
1968 MPLJ 168, Babulal v. Jiwanlal, 1980 
MPRCJ (Note) 54, Smt. Rampiyari v. Ram- 
autar, 1968 MPLJ 1 : (AIR 1968 Madh Pra 
87) (FB), Shyamcharan v. Dharmdas, ATR 
1980 SC 587 and Miss Santosh Mehta v. Om 
Prakash, AIR 1980 SC 1664. 


9. Learned counsel for the respondent, on 
the other hand, contended that the dispute 
which was raised purporting to the relation- 
ship of landlord and tenant does not fall 
within the ambit of Section 13 (3) of the 
M. P. Accommodation Control Act as has 
been laid down by a decision of this Court 
in Kewalram v. Surjeetsingh, 1981 MPRCJ 
(Note) 193, Shambhoo Narain Trivedi v. 
Kishanlal Agarwal, 1968 MPLIJ 692, Chandra 
Prakash v. Jiwan Ram Mehra, 1981 MPRCJ 
(Note) 70 and Inderlal v. Mahngibai, AIR 
1967 Madh Pra 163. It was also contended 
that orders passed in revisions, viz. Civil Re- 
Vision No. 102/76 and Civil Revn. No. -1514/ 
80 could not be re-examined by this Court 
in this second appeal. It was contended that 
the decision on which reliance is placed by 
the learned counsel for the appellant, i.e. 
Pichu Ayyangar v. Ramanuja (AIR 1940 
Mad 756) (supra), has not been followed in 
the subsequent decision of the Madras High 
Court itself. As has been observed in Laxmi- 
narayan v. Sultan Jehan Begum, AIR 1951 
Hyd 132 and also in Satyadhyan Ghosal v. 
Smt. Deorajin Debi, AIR 1960 SC 941, Smt. 
Bela Das v. Semarundra Nath Bose, AIR 
1975 SC 398, Y. B. Patil v. Y. L. Patil, AIR 
1977 SC 392 and Smt. Krishnabai v. Laxmi- 
bai, AIR 1970 Madh Pra 280. It was con- 
tended that so far as this Court is concerned 
the decision given in these revision petitions 
are final. They can only be considered’ in 
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the superior Court and not in this Court if- 
self. It was also contended that under these 
circumstances, a default in fact was commit- 
ted and the defence having been struck off 
under Section 13 (6), a decree under Sec- 
tion 12 (1) (a) was the only consequence. 
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10. As regards the question of dispute 
which is alleged to have been raised by am- 
endment in the written statement, it was con- 
tended by learned counsel for the respondent 
that these amendments have been incorporat- 
ed after the suit for specific performance 
filed by the appellant-defendant had been 
decided by the trial Court and the High 
Court and also by the Supreme Court. But 
it is clear from the judgment of the suit filed 
by the appellant under Specific Relief Act 
which has been produced as evidence in the 
case that the appellant went on pursuing his 
relief of specific performance. It is only 
when the suit was ultimately decided that, 
and it was held that it was the appellant-de- 
fendant himself who was responsible for the 
breach of that contract the earnest money 
was forfeited and the equitable relief ot re- 
turn of the advance paid by the defendant- 
appellant was granted and on this amount, 
interest also was decreed which the respon- 
dent has already deposited in the Court and 
Satisfied the decree. It was, therefore, con- 
tended that the pleas which have been raised 
by way of amendment could only be raised 
after the suit of specific relief was disposed 
of and so long as that was not disposed of 
the amount of rupees eighteen thousand and 
odd which was paid by the appellant could 
not have been adjusted as it was paid towards 
advance of the price stipulated in the agree- 
ment. Under these circumstances, therefore, 
although it could be said that an amendment 
dates back to the date of the written state- 
ment but it is not always the rule. It will 
depend upon the circumstances of each case. 
As has been observed by their Lordships of 
the Supreme Court and in the facts of this 
ease, it could not be disputed that on the 
date on which the written statement was 
filed the right of the appellant-defendant to 
seek the relief for specific performance of the 
contract was not given up and so long as 
that right continued, and in fact was pursued 
by the appellant-defendant, such an adjust- 
ment could not be suggested. It is, therefore, 
clear that in the circumstances as they 
stand, this amendment could only be made 
after the judgment of the High Court and it 
was, in fact, made after the judgment of the 
High Court which was passed on 15-10-1980 
and, therefore, by no stretch of imagination 
this anietidment could not date back te a 
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date earlier than 15-10-1980. It was, there- 
fore, contended that even if this could be 
said to be a dispute covered under S. 13 (2); 
it could not have been raised earlier than 
15-10-1980 and it was contended that as 
before this an order under Section 13: (6) was 
passed striking out the defence of the appel- 
lant-defendant, this plea which only is a piea 
of protection under the M. P. Accommoda- 
tion Control Act could notbe considered as 
that is the direct consequence of an order 
under S. 13 (6) ofthe M.P. Accommodation 
Control Act. 


11. It was also contended by learned 
counsel for the respondent that the dispute 
which has been raised by these amendments 
are in the nature of claiming a set off or ad- 
justment but this does not fall within the 
ambit of the dispute about the quantum of 
tent payable to the plaintiff-respondent. Ad- 
mittedly, the quantum of arrears or quantum 
of rent and rate of rent are not at all in dis- 
pute. What has been introduced by the 
amendments is that the appellant-defendant 
is entitled to get the amounts which he has 
deposited under some contract to be adjusted 
against the arrears which are payable: by: the: 
appellant-defendant to’ the - respondent ` and 
dispute, according: -to the learned: counsel] for 


. the respondent; is “suek: which . will not ‘be- 


covered, under: Sectiory 13 (2) of the M. P. 
Accommodation . Control Act: -The learned 
counsel relied on decisions reported: in ‘Siddh- 
nath v. Kaluram, 1981 MPLJ 53 : (AIÈ 1981. 
Madh. Pra 244), -Gafoorshah `v. Sadatshah, 
1978 MPLJ* (Note) 13, Inderlal - v.- -.Mahngi- 
bai, AIR’ 1967. Madh.. Pra 163 . (supra), 
_Champalal | Vv. Bhojrai, 1979 MPRCT -(Note) 
39, State of. Rajasthan y. Raghubir Singh; 
AIR 1979 SC 852. ‘and Mathura Prasad v. 
Dossibai, AIR 1971 SC 2355.. 


12, It. was also contended by. the learned 
. couinsel for the respondent that the respon- 
dent gave up his claim: for seeking eviction 
on the, ground that the appellant-tenant has 
changed nature of tenancy by using it for 


stárting “a factory which is detrimental, to 


the plaintiff-respondent, not becatise he was 
not in a position to pursue the relief on that 
ground ‘but merely: because after the ‘order 
under Section 13 (6) was passed the plaintiff- 
respondent was entitled ‘to a decree under 
Section 13°(1) (@) and in’ order ‘to cut, short 


the litigation, as about’ 10 ‘years have elapsed.. 


since the suit was pending, the respondent 


chose not. to press that ‘ground. It was also. 


contended’ by- the- -learned counsel~-for the 


respondent-;that during ‘the pendency -of - the . 


suit, the respondent’s son had. returned -after 
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his studies in medicines and wants to starb 
his own clinic and requires the premises and 
the respondent had not chosen to amend 
the plaint only because the suit was being 
decreed as a result of orders under S. 13 (6). 
It was, therefore, contended that it was not 
that the respondent had no other ground for 
seeking the eviction but merely a ground 
under Section 12 (1) (a). 

13. Learned Counsel for the appellant 
contended that it is not correct to say that a 
dispute denying the relationship of landlord 
and tenant is a dispute which does not fall 
within the ambit of Section 13 (3) of the 
M. P. Accommodation Control Act. It was 
contended that the decision on which reliance 
has been placed by learned counsel for the 
respondent i.e. 1981 MPRCJ (Note) 193 
could not be accepted as the Note itself indi- 
cates that there was a controversy on -this 
question and the observations ‘made in this 
judgment by Hon’ble the Chief Justice are 
“Gafoorshah’s case cannot be taken’ to have 
laid down the correct law”, as according to 
the learned counsel this decision noted -in 
Gafoorshah v. Sadatshah (1978 MPLJ (Note) 
39) - (supra) is also a decision of a_ singlė 
Bench of this Court and it could not’ be said 
as has been- observed above by another single 


Judge- that it: does not lay. down thé- correct 


law and it was; therefore; “contended that, at 
best,. it is.a-matter on which there aré con- 
flicting’ decisions -of this: Court’ which - “needs 


- tobe- decided:--But the learned: ‘courise| -also" 


submitted that the view taken’-in ‘Galoor- 
shah’s’ case’ (supra) also finds ‘support from 
decisions of other High ‘Courts and he, ‘relied 
on Magsood ' Ali vi” Shamsher "Khan; * ATR’ 
1979 ‘All 182. ` Büt the learned’ courisel . for 


- the’ respondent stated, that, this ‘controversy ‘is 


without - consequence äs the ‘viéw- ‘that’: has 
beén taken by thé Hon’ble the Chief ‘Justice ` 
in 1981 MPRCJ* (Note): 193''is also the. view 
of Division Bench of “this “Court, ‘yeported in 
Inderlal “v. ' Mahngi Bai (AIR: 1967 “Madi Pra 
163) (supra). ‘ 


14, It was “also “ eontended by the imed 
counsel for. the appellant that the dispute of 
adjustment as has been raised by the amend- 
ment in the written statement. clearly - falls. 
within the ambit of. Section 13 (2) of, the, 
counsel for the parties frankly; ‘conceded that: 
the substantial questions of Jaw. that. have 
been framed in this case are exhaustive and 
except, what. has ‘been . framed as ‘substantial 
questions, of law, _ there is no other, question 
that could be- raised. . . A 
2 15. : The. questions: that. arise. "for, ‘considera~ 
tion, therefore, in. ‘this. appeal. ATCA i à 
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- (1) Whether the amendment made in the 
written statement will relate back to the date 
of filing of the written statement and, there- 
fore, nullifying the order dated 26-8-1977, 
striking off the defence of the defendant 
under Section 13 (6) of the M. P. Accom- 
modation Control Act? 


(2) Whether the averments made in the 
amended written statement amounted to a 
dispute under Section 13 (2) and, therefore, 
cast a duty on the Court to pass a provi- 
sional order under Section 13 (2) and in ab- 
sence of such an order, the. operation of Sec- 
tion 13 is suspended ? 

(3) These questions not having been raised 
at any time before this appeal, whether the 
appellant is entitled to raise these questions 
now? 


(4) In view of? the amendment in the 
written statement whether it .could be- said 
that a dispute under Section: 13 (2) was 
Taised. But this question did not survive as 
this was not raised earlier atil -therefore was 
waived ? 

(5) Whether in spite . of this- amendment in 
the -written. .statement, 


and -tenant:-does not exist? 
(6) Whether:‘the- contention. about ' the- ques: 


tion. of -condonation. of: -delay which. was set’. 


aside- by: this Court in revision will be barred 
by. Tes judicata ? ahs 
46. 


Originally ` in. the. written statement 


the plea of the defendant-appellant was that, . 
when the agreement was entered into bowen E 


the parties for transfer, of the property . 


favour of: the ‘appellant-defendant, . the aoa 


tionship of landlord and tenant came to an 
end, and thereafter ` . the... -defendant-appellant. 
was not, bound to pay rent.. -It is. also clear 
that the defendant-appellant under the agree- 
ment claimed a right of specific performance 
of the contract and that right he pursued till. 
the suit was ultimately dismissed and the dis- 
missal was maintained by ‘thie’ ‘High Court 
atid also ‘by the Supreme Court.” It is, 'there- 
fore, clear that so long as the defendant-ap- 
pellant was’ pursuing | his remedy for specific 


deta ate postin in ‘pursuaince ‘of the 


agreement -to transfer could” not be raised nor 
the -appellant could ‘say’ that’ he’ adjusted” 
against rent as originally’ ‘the pléa ` ‘of the ‘de=" 
féndant-appellant. ‘was that ‘he’ was, ‘not bourid | 


to pay rent after. this agréement. The’ judg- 
mient” in’ this case’ ultimately ‘Was . pronounced | 
by the-High ‘Court on 1510-1980 and, “therée=' 


J. Jacobs v. 


the . question ~ under- 
Sec. 13 (2) does not: arise- as the plea of. the- 
defendant- was that’ relationship of. landlord : 


_ it is clear, that ‘this amendment only pertain- 
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fore, the amendment applications were made 
after the judgment of the High Court in the 
specific performance case. It is, therefore, 
clear that these amendments which were in- 
corporated on the basis of applications dated 
26-11-1980 and 3-12-1980 could not have 
been made. before 16-10-1980 when the High 
Court disposed of the suit filed by the ap- 
pellant-defendant for specific performance of 
the contract. It is, therefore, clear that 
although ordinarily the amendment will date 
back to the date of the written statement but 
in the peculiar circumstances of this case, it 
could not be said that this amendment could 
have. been made on any date before 16-10- 
1980 and if this amendment could not have 
been made before: 16-10-1980, it could not 
be contended that although this was made 
subsequently but it should be deemed to have 
been made much earlier. A contention was 
advanced that once this amendment was 
allowed and a dispute about the quantum of 
arrears of rent payable was raised an order 
passed earlier under Section 13 (6) of: the 
M. P. Acconimodation Control Act will 
automatically be deemed to have been set 
aside. ' This- contention is without any sub- 
stance as it is clear that once an order under] 
Section 13 (6) striking out the defence of the 
defendant-appellant against the- ‘eviction is 
passed, the defendant-appellant is not ‘permit> 
ted to raise’ any’: defence ‘against eviction. 
available under: the M. P. Accommodation 
Control Act’ and, therefore, when this ap- 
plication“ for amendment was allowed it’ only 


S. Œ. Barat 


_ Meant’ that it was á'plea with regard. to .the]. 


ultimate decree about payment ‘of rent but it 
could not be construed or- used ‘as a defence 


Si against eviction under the M: P: Accommoda: 
- tion Control Act: and, therefore, on the, basis 


of this amendment, thè contention that a F 
pute contemplated under Section: 13 (2), i 

raised which calls fora provisional “order ite 
self is not permissible to be raised by the 
appellant ‘when his defence against 'éyiction/ 
under Section. 13 (6) has already ‘been struck 
out, It is, therefore, clear that by allowing 
this amendment, there is no. question of 
automatically setting aside the order of 
striking out the defence but on the contrary, 


ed`to the determination of the question of]. 
the amount ‘payable. to the plaintiff which is| 
to be- decreed and if this amendment could 
be used to raise any, defence against evic- 
tion like” a plea under Section 13 (c), such a 





Plea could, not be allowed to be.: raised ap 


view of Section. 13 (6) of the. M. P.: Accom- 
modation Controt Act, -It is, therefore, eleat/ 
that this’ dniendment ‘in no manner could bel 
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said to have washed out the order passed 
under Section 13 (6). . 


17. A controversy was raised about ‘the 
dispute which was initially raised that the 
relationship of landlord and tenant is not 
admitted by the defendant and, therefore, it 
will be a dispute under Section 13 which ‘calls 
for a provisional order. A perusal of the 
written statement clearly shows that it was 
not a case where the relationship of landlord 
and tenant was not accepted at all. The plea 
raised was that by impact of the agreement 
of transfer of the property in favour of the 
appellant-defendant, the relationship of land- 
lord and tenant came to an end. It was 
plainly admitted that originally the relation- 
ship of landlord and tenant did exist and 
such a plea, it could not be said, was a plea 
disputing the relationship of landlord and 
tenant. Apart from it, such a dispute could 
not be said to be a dispute under Section 13 
as has been clearly held by this Court. 


18. A controversy was raised by the 
learned counsel for the appellant that the ob- 
servations made by Hon’ble the Chief Justice 
in the decision noted in Kewalram v. Surjeet- 
singh, 1981 MPRCJ (Note) 193 could not be 
accepted but it is clear that the view taken 
by Hon’ble the Chief Justice was the view 
of a Division Bench of this Court reported 
in Inderlal v. Mabngi Bai, (AIR 1967 Madh 
Pra 163) and in view of that it is clear that 
the decision noted in Gafoorshah y. Sadat- 
shah, 1978 MPLJ (Note) 13 could not be ac- 
cepted in Inderlal v. Mahngi Bai (supra) it 
was held as under :-— 


Where the defendant in a suit 
for eviction denies the relationship of land- 
lord and tenant, then the Court must first 
determine that he is a tenant before applying 
to him Section 13 of the Act, then we must 
say that such a view is not correct.” 


And in view of the decision of the Hon’ble 
the Chief Justice in Kewalram’s case (supra), 
it is not necessary for me to further go into 
the decision reported in Magsood Ali v. 
Shamsher Khan, AIR 1979 All 182. It is, 
therefore, clear that even if such a plea in 
the written statement is considered to be a 
dispute, it will not be a dispute falling within 
the language of Section 13 (3) of the M. P. 
Accommodation Control Act. Sub-sec. (3) 
of Section 13 reads :— 

*(3) If in any proceeding referred to in 
sub-s. (1), there is any dispute as to the per- 
son or persons to whom the rent is payable, 
the Court may direct the tenant to deposit 
with the Court the amount payable by him 
under sub-section (1) or sub-section (2), aad 
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in such a case no person shall be entitled te 
withdraw the amount in deposit until the 
Court decides the dispute and makes an order 
for payment of the same.” 


This clearly talks of a dispute as to the per- 
son or persons to whom the rent is payable. 
Admittedly, in this case the plea raised by 
the defendant was not that the rent is pay- 
able not to this plaintiff but to any one else 
but the plea was that because of the contract! 
for transfer of the property, the relationship 
of landlord and tenant came to an end and, 
therefore, it is clear that such a plea will not 
be a dispute as contemplated under S. 13 (3) 
and, therefore, there was no question of any 
order to be passed by the Court with regard 
to this dispute. It is also clear that in a suit 
filed by the landlord for eviction, the opera- 
tion of S. 13 does not depend on the admis- 
sion of the defendant and, therefore, the con- 
tention that on this ground itself, S. 13 would 
not be attracted also is not correct as has 
been held in Inderlal’s case (AIR 1967 Madh 
Pra 163) (supra). This contention advanced by 
the learned counsel for the appellant, there- 
fore, could not be accepted. 


19. As regards the question as to whethes 
this Court hearing an appeal could re- 
consider the order passed in revision refusing 
to condone the delay and holding that the 
appellant has committed a default although 
the learned counsel for the appellant placed 
reliance on the decision of the Madras High 
Court reported in Pichu Ayyangar v. Rama- 
nuja, AIR 1940 Mad 756. But it is clear that 
this decision was not followed subsequently 
in that High Court itself as is clear from the 
decision reported in Laxminarayan v. Sultan 
Jahan Begum, AIR 1951 Hyd 132. In Satya- 
dhyan Ghosal v. Smt. Deorajin Debi, AIR 
1960 SC 941, the question of res judicata 
vis-a-vis interlocutory orders has been con- 
sidered and it is observed :— 

“The principle of res judicata is based on 
the need of giving a finality to judicial deci- 
sions, what it says is that once a res is judi- 
cata, it shall not be adjudged again. Pri- 
marily it applies as between past litigation 
and future litigation. When a matter — 
whether on a question of fact or a question 
of law — has been decided between two par- 
ties in one suit or proceeding and the deci- 
sion is final, either because no appeal was 
taken to a higher Court or because the ap- 
peal was dismissed, or no appeal lies, neither 
party will be allowed in a future suit or pro- 
ceeding between the same parties to canvass 
the matter again. This principle of res judi- 
cata is embodied in relation to suits in Sec- 
tion 11 of the Code of Civil Procedure; but 


3683 - 


‘even where Section 11 does not apply, the 
principle of res judicata has been applied by 
€ourts for the purpose of achieving finality 
in litigation. The result of this is that the 
original Court as well as any higher Court 


must in any future litigation proceed on the- 


basis that the previous decision was correct, 


The principle of res judicata applies also 
as between two stages in the same litigation 
fo this extent that a Court, whether the trial 
Court or a higher Court having at an earlier 
stage decided a matter in one way will not 
allow the parties to. re-agitate the matter 
again at a subsequent stage of the same pro- 
ceedings. Does this however mean that be- 
cause at an earlier stage of the litigation a 
Court has decided an interlocutory matter in 
one way and no appeal has been taken there- 
from or no appeal did lie, a higher Court 
cannot at a later stage of the same litigation 
consider the matter again?” (Paras 7 & 8) 

Z6. It is, therefore, clear that when ques- 
tions like default or condonation of delay 
bas been finally disposed of in a revision by 
this Court hearing an appeal, it is net open 
to me to re-examine the question nor it is 
permissible for the appellant to re-agitate. 
And thus, it is clear that the appellant has 
committed default and delay was not con- 
doned and ultimately a decree under Sec- 
tion 12 (1) (a) was passed. 


21. A question is also raised that as the 
plea which has now been introduced in the 
written statement by amendment pertaining 
to Section 13 (2) was not raised earlier, had 
amounted to waiver. In fact in view of what 
has been discussed above, it is not necessary 
to be considered as it is apparent that the 
guestion about the amended written state- 
ment and the plea has been considered and 
it is clear that in view of the order passed 
under Section 13 (6) this plea now could not 
be raised suggesting that a dispute has been 
raised about the quantum of arrears of rent 
and, therefore, also it is not necessary to go 
into that question. ' 

22. By the amendment of the written 
statement it is significant that what is plead- 
ed is not that the amount of arrears as claim- 
ed by the plaintiff-respondent is not correct 
but what is pleaded is that this amount 
sbould have been adjusted against interest or 
principal paid towards the advance under the 
agreement and this it was contended will fall 
within the ambit of the dispute under sub- 
section (2) of Section 13. It is clear that 
sub-section (2) contemplates a dispute with 
regard to quantum of rent payable by the 
tenant and the rate of rent payable by the 
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tenant. The plea which is now sought to be 
raised in the written statement is by way of 
claiming a set off and, therefore, as there was 
no dispute raised about the quantum of 
arrears of rent payable, apparently this will 
not even fall within the ambit of a dispute 
under Section 13 (2) of the M. P. Accom- 
modation Control Act. But as decided ear- 
lier, as this plea was raised at a late stage 
when an order under Section 13 (6) had 
already been passed, a plea under S. 13 (2) 
which could only be said to be a plea under 
eviction available under M. P. Accommoda- 
tion Control Act and such a plea after the 
defence of the appellant was struck out 
could not be allowed to be raised and, there- 
fore, in that view of the matter it is not even 
necessary for me to decide as to whether this 
kind of plea will fall within the ambit of 
Section 13 (2) of the M. P. Accommodation 
Control Act or not. 


23. The order under Section 13 (6) strik- 
ing eut the defence of the appellant, although 
was challenged before me but it is plain that 
order was passed when default had been 
committed and the defendant-appellant re- 
fused to deposit rent as his defence at that 
stage was that after the agreement he was no 
lenger a tenant and, therefore, not bound to 
deposit the rent. Apparently, when, the de- 
fault was committed and the defendant-ap- 
pellant refuses to deposit the rent, it could 
not be said that the order passed by the 
Tearned Court below striking out the defence 
of the appellant is incorrect. Jt is not dis- 
puted that the facts on the basis of which 
this order was passed were not correctly 
found nor it is contended that on the facts 
found an order striking ont the defence of 
the appellant against eviction could not be 
passed in Jaw. It is therefore, clear that the 
trial Court in the circumstances rightly pass- 
ed the order under Section 13 (6) Striking 
out the defence of the appellant and, there- 
fore, granted a decree under S. 12 (1) (a). 


24. Learned counsel for the appellant 
lastly contended about a reasonable time 
being granted for vacating the premises. He 
undertakes to vacate the premises within a 
reasonable time. It is, therefore directed 
that the appellant shall vacate the premises 
and hand over the vacant possession to the 
respondent within two months from today 
failing which the respondent shall be entitled 
to execute the decree for eviction. The 
respondent shall be entitled to withdraw the 
rent deposited in the Courts below and the 
withdrawal of rent shall not be considered as 
a waiver of his rights for decree for eviction. 
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. 25. I, therefore, see no reason to enter- 
tain this appeal. It is, therefore, dismissed 
with costs. The respondent shali~be entitled 
to costs of this appeal. Counsel’s fee as per 
schedule, if certified. 

Appeal dismissed. 
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Smt. Kashmiran Mathur and others, 
Appellants v, Sardar Rajendrasingh and 
another, Respondents, 

‘he ree Appeal No, 123 of 1978, D/- 4-10- 


Mito Vehicles Act (4 of 1939), Sec- 
tion 110-B — Compensation for death 
by motor accident — Determination — 
Deduction from total compensation de- 
termined — Insurance money, Provident 
Fund and Gratuity cannot be deducted 
— Ex gratia payment received by rea- 
son of death can be deducted. AIR 1974 
Madh Pra 181; (1981) 2 MPWN 128 and 
(1981) 1 MPWN 215, Overruled, 

In a claim. for damages for death 
under S. 110-B the amount should be 
arrived at after balancing the loss of 


future pecuniary benefit and the ad- 
vantage “by reason of death”. 

If the deceased was entitled to the 
amount of insurance under a contract 


and for which he had paid premiums (as 
in the present case) the receipt of such 
an amount by the legal representatives 
is not deductible from the damages pay- 
able to them. The deceased had not in- 
sured himself and paid premiums all 
the years during his lifetime for the 
benefit of the tortfeasor. This sum re- 
presented his thrift for his own benefit 
and for the benefit of his family, It was, 
therefore, nog for the tortfeasor to seek 
any advantage out of this receipt. 
(Para 22) 
The same principle will apply to pay- 
ments of provident fund and gratuity. 
Provident Fund constituted the amount 
which the deceased had himself depo- 
sited out of his salary “for the rainy 
day.” This amount was payable to him 
and the family would have taken the 
benefit of this amount even if the 


*(Note:— The judgments are printed in 
order in which they are given in the 
certified copy.) 
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deceased were to be alive. This amount 
was not an advantage- “by reason of his 
death”. This sum was, therefore, not 
deductible from compensation. (Para 23) 


Gratuity under the conditions of ser- 
vice was the right of the deceased em- 
ployee after completing certain years of 
service and had he survived he would 
have received the same and his depen- 
dents would have taken advantage 
thereof. Payment of gratuity was not 
necessarily consequential to his death 
but was otherwise also payable to him. 
The amount of gratuity paid to the 
widow could not be deducted. (Para 24) 

Payment of ex gratia amount is a con- 
dition of the contract of service and it is 
payable only on the death of the em- 
ployee. It is not a voluntary payment 
on charitable grounds “on the occasion 
of the death” but is an advantage “by 
reason of the death”. This amount can- 
not be claimed by the dependent unless 
death of the employee has occurred. 
This amount was, therefore, deductible 
from the amount of compensation. 


(Para 26) 
If in any particular case no material 
is brought on record to show that the 


acceleration of interest of the claimants 
is not taken care of in selecting the 
multiplier in that case the burden to 
prove which -would be on the defen- 
dant, then in the absence of any mate- 
rial on record, no deduction on account 
of acceleration of interest of the claim- 
ants is necessary. AIR 1974 Madh Pra 


181; (1981) 2 MPWN 128 and (1981) 1 
MPWN 215, Overruled, (Para 42) 
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K. N. SHUKLA, J.:— Both these ap- 
peals by the rival parties arise out 
of the award made by the Motor 
Accidents Claims Tribunal, Ratlam is 
Claim Case No. 4 of 1974 dated 13-2- 
1978. These appeals came up for hear- 
ing before a Division Bench of this Court 
where a question arose whether the 
Claims Tribunal was right in directing 
that payments received by the claimants 
on account of the Life Insurance Policy 
of the deceased, Provident fund, family 
pension, gratuity and ex gratia payment 
were deductible from the total amount 
of compensation assessed on account of 
the death of the deceased. The Division 
Bench noted the difference of opinion 
expressed by different High Courts on 
this question and referred the appeals 
for decision by a larger Bench, The ap- 
peals have, therefore, been placed before 
the Full Bench for decision. 


2. The accident in which Iqbal Baha- 
dur Mathur lost-his life occurred on 
12-7-1973 at about 10.00 p.m. on the 
main street of Ratlam city. On the 
night of the accident, the motor cycle 
No, MPM 6099 owned and driven by 
Rajendrasingh (non-applicant No. 1), 
dashed against Iqbal Bahadur Mathur. 
Iqbal. Bahadur Mathur received injuries 
and succumbed thereto the. same night. 
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3. Claimant No, 1 is the widow, 
claimant No. 2 is the son and claimants 
3 and 4 are the unmarried daughters of 
the deceased. Their case was that the 
accident occurred because non-applicant 
No. 1 Rajendrasingh was driving the 
motor cycle in a rash and reckless man- 
ner, It was pleaded that Iqbal Bahadur 
Mathur was a Government employee 
and was receiving a salary of Rs. 750 per 
month and was also practising as a 
homeopath, According to the claimants 
the deceased was a healthy person aged 
54 years. He was expecting promotion 
and pay hike in the near future, Be- 
sides, he would have been gainfully 
employed on account of his past experi- 
ence in the State Industrial Department, 
Claimants laid a claim for Rs. 2 lacs as 
compensation, 

4, Non-applicant No, 1 Rajendrasingb 
and non-applicant No. 2 the Insurance 
Company denied the liability. It was 
denied that the accident occurred due 
to rash and negligent act of Rajendra- 
Singh, They also denied the quantum of 
compensation claimed. It was pleaded 
that the claimants received insurance 
amount, family pension and gratuity on 
the death of Iqbal Bahadur Mathur and 
this amount was liable to be deducted 
from the amount of compensation, if 
any. 

5. The Claims Tribunal held that the 
accident occurred due to negligence of 
non-applicant No, 1 Rajendrasingh and 
compensation was payable to the claim- 
ants by Rajendrasingh and the Insurance 
Company with which the vehicle was 
insured. Estimating the total compensa- 
tion at Rs. 32,000 the Claims ‘Tribunal 
observed that the claimants had receiv- 
ed Rs. 23,000 on account of Insurance, 
provident fund, family pension and ex 
gratia amount, and this amount was 
liable to be deducted from the amount 
of compensation, The Tribunal, there- 
fore, awarded a sum of Rs. 9,000 as com- 
pensation payable to the claimants. Out 
of this amount the Tribunal fastened 
the liability of Rs, 5,000 on the Insur- 
ance Company and the rest on Rajen- 
drasingh because according tv the Tri- 
bunal the liability of the Insurance Com- 
pany was limited to Rs. 5,000 only un- 
der Section 95 (2) (b) (4) of the Motor 
Vehicles Act. 

6. In Misc. Appeal No, 122 of 1978 
non-applicant No. 1 Rajendrasingh’ has 
challenged his liability, the quantum 
and also the finding about the alleged 
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limited liability of the Insurance Com- 
pany. In Misc, Appeal No. 123 of 1978 
the claimants have sought enhancement 
of compensation. They have further 
challenged the finding about deduction 
of the alleged benefits out of the total 
amount of compensation assessed by the 
Tribunal. 


7. When the matter came up for 
hearing before the Full Bench, learned 
counsel for the claimants submitted that 
he would confine his claim in appeal to 
the deductions made by the Claims Tri- 
bunal and would not dispute the amount 
of compensation determined by it. The 
learned counsel for the Insurance Com- 
pany Shri A. H, Khan conceded, and 
- rightly so, that the liability of the In- 
surance Company was not limited to 
Rs. 5,000 as erroneously held by the Tri- 
bunal but it covered the entire amount 
of Rs. 32,000 assessed by the ‘Tribunal. 
Ii is manifest that the Claims Tribunal 
wrongly applied S. 95 (2) (b) (4) of the 
Motor Vehicles Act. Actually the liabi- 
lity of the Insurance Company was cov- 
ered by S. 95 (2) (c) of the Act and 
accordingly the Insurance Company was 
liable to indemnify the insurer in re- 
spect of the entire sum of damages 
awarded against him, 


8. Learned counsel for the appellant- 
non-applicant No. 1 Rajendrasingh, Shri 
N, S. Purohit did not dispute before us 
the finding about the liability of this 
appellant for payment of compensation 
to the claimants particularly in the light 
of the fact that the entire liability had 
to be borne by the Insurance Company. 


9. The only point, therefore, which 
remains for consideration is whether 
the deductions directed by the Claims 
Tribunal out of the amount of compen- 
sation assessed by it were justified. 


10. As already noted by the Division 
Bench in its order of reference, there is 
a sharp difference of opinion among the 
High Courts on this point. Some High 
Courts are of the view that payments 
on account of Life Insurance Policy, 
gratuity etc. are not deductible from 
the amount of compensation, (See Dam- 
yanti Devi v, Sita Devi, 1972 ACJ 334 
(Punj & Har); Sood & Co. v, Surjit 
Kaur, 1973 ACJ 414 (Punj & Har); Life 
Insurance Corporation of India v, Legal 
Representatives of deceased Narayanbhai 
Maujabhai, 1973 ACJ 226: (AIR 1973 
Guj 216); Bhagwanti Devi v. Ish Kumar, 
1975 ACJ 56 (Delhi); Amthibai Maganlal 
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v. Supdt., Geophysicist, O.N.G.C., 1976 
ACJ 72 (Guj); Amarjit Kaur v. M/s. 
Vanguard Insurance Co, Ltd., 1981 ACJ 
495 : (AIR 1982 Delhi 1); Sambhupada 
v. Sobhrani Sen Sharma, 1980 ACJ 180 
(Cal); H. P. Road Transport Corpora- 
tion v. Jai Ram, AIR 1980 Him Pra 16 
and Prataprai v. Bhupatsing, 1982 ACJ 
316 : (AIR 1982 Guj 72).) 

11. Contrary view has been taken in 
Sushila Devi v. Ibrahim, 1974 ACJ 150: 
(AIR 1974 Madh Pra 181); H. P. Jaikumar 
Chhaganlal v. Mary Jerome D’Souza, 
1978 ACJ 28: (AIR 1978 Bom 239) and 
Karnataka State Road Transport Corpo- 
ration v. A. R, Satishchandra, 1981 ACJ 
138 (Kant), 

12, Then there are some decisions in 
which a small percentage (ranging be- 
tween 10 to 15 p.c.) of the amount re- 
ceived on account of Insurance, G.P.F., 
Gratuity, Pension etc., has been deduct- 
ed. Thus we find that the question whe- 
ther deductions on account of receipt of 
Insurance, G.P.F., Gratuity and Pension, 
should be allowed or not and if allow- 
ed, should it be the entire sum or part 
of it, are in a fluid state so far as judi- 
cial decisions are concerned. 


13. Supreme Court in Gobald Motor 
Service Ltd. v. Veluswami (AIR 1962 
SC 1), made some observations, repro- 
duced below, on which reliance was 
placed by the learned counsel for the 
non-applicants Rajendrasingh and the 
Insurance Company:— 

“Shortly stated, the general principle 
is that the pecuniary loss can be ascer~ 
tained only by balancing on the one 
hand the loss to the claimants of the 
future pecuniary benefit and on the 
other any pecuniary advantage which 
from whatever source comes to them by 
rags of the death, must be ascertain- 
e ad 


The above observations were based on 
the decision of the House of Lords in 
Davies v. Powell Duffryn Associated 
Collieries Ltd, (1942 AC 601). These ob- 
servations in Gobald Motor Service 
were again referred to in Municipal 
Corporation of Delhi v. Subhagwanti 
(AIR 1966 SC 1750) and M/s, Shekhu- 
pura Transport Co. Ltd. v. Northern 
India Transporters Insurance Co, Ltd, 
(AIR 1971 SC 1624), 


14. Facts in Gobald Motor Service 
(supra) show that the observations made 
by their Lordships of the Supreme 
Cour: laid down general guideline Ac- 
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tually the question whether amounts 
received on account of Insurance, gratu- 
ity etc. or any other payments were de- 
ductible or not for determining tha 
amount payable to the claimants, did 
not arise at all in the above case. The 
deceased Gajratham in the cited cas9 
was not a government servant and, 
therefore, whether payments on account 
of Insurance, Provident Fund, Family 
Pension, Gratuity ete, were deductible 
from the assessed compensation or not, 
never arose for decision in Gobald 
Motor Service (AIR 1962 SC 1). 


15. The case of Davies v. Powell 
Duffryn Associated Collieries Ltd. (1943 
AC 601) (supra) referred to in Gobald 
Motor Service (AIR 1962 SC 1) did not 
consider the question of deduction pay- 
ments made to the legal representatives 
of the deceased on account of insurance, 
Gratuity, Pension ete. The Law Lords 
were considering the question whether 
payments made in an award to the legal 
representatives of the deceased under 
the Law Reforms (Miscellaneous Provi- 
sions) Act, 1934, were deductible while 
determining damages under the Fatal 
Accidents Act, 1846, It was held therein 
that the words in S. 1 sub-sec. (5) of 
the Law Reforms Act, 1934, could not 
be interpreted so as to make double 
payments for the loss to the estate un- 
der the Fatal Accidents Act as well as 
the Law Reforms Act. In other words 
it was held that duplicate payments 
could not be made under these two sta- 
tutes for the same cause of action. 


16. It will not serve any purpose to 
examine all the decisions pros and cons, 
on the question, However, it is neces- 
sary to take into account the decision 
of the Madhya Pradesh High Court in 
Sushila Devi v. Ibrahim (1974 ACJ 150): 
(AIR 1974 Madh Pra 181). Sen, J. (as 
he then was), who wrote the judgment 
for the Court discussed this aspect in 
paragraphs 24 onwards. He relied on 
the decision of the Privy Council in 
Grand Trunk Railway Company of 
Canada v. Jennings ((1888) 13 AC 800). 
Their Lordships of the Privy Council in 
the above cited case while considering 
the provisions of Lord Campbell’s Act 
(Fatal Accidents Act, 1846) made the 
following observation:— 


“Where the widow of deceased is the 
plaintiff, and her husband had made 
provision for her by a policy on his own 
life in her favour, the amount of such 
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policy is not to be deducted from the 
amount of damages previously assessed 
irrespective of such consideration. She 
is benefited only by the accelerated re- 
ceipt of the amount of the policy, and 
that benefit being represented by the 
interest of the money during the period 
of acceleration, may be compensated by 
deducting future premiums from the 
estimated future earnings of the de- 
ceased.” 


The observations reproduced above de 
not support the view that the entire in- 
surance amount should be deducted 
from the total amount of compensation 
assessed as payable to the legal repre- 
sentatives. In point of fact, the Privy 
Council did not interfere with the find- 
ing of the Court of Appeal of Ontarie 
refusing to deduct the amount; paid ta 
the claimants under the Life Insurance 
Policy of her deceased husband. 


17. In paragraph 32 in Sushila Devi’s 
ease (AIR 1974 Madh Pra 181) (supra), 
Sen, J. summed up various authorities 
considered by him and observed (at p. 
189):— 

“To sum up, in claim for damages for 
death under S, 110-B of the Motor Vehi- 
cles Act, 1939 as it now stands, sums 
payable on death under any contract of 
social assurance or insurance are to be 
disregarded, but the responsible pro- 
spect (a) of receiving benefits such ag 
compulsory employers’ insurance, whe- 
ther contributory or non-contributory, 
gratuity and pension have to be taken 
into account.” 


Thus, the insurance amount paid on the 
life insurance policy of the deceased, 
was held to be not deductible by this 
Court also in Sushila Devi’s case. 


18. It will be, therefore, useful to 
examine the principles for award of 
compensation in the event of a fatal ac- 
cident. As rightly observed by Sen, J, 
in Sushila Devi’s case, the law in Eng- 
land has undergone a sea-change so far 
as compensation payable to the legal 
representatives of a victim of a fatal ac- 
cident, is concerned, It is accepted all 
around that the law of torts in India 
has developed on the lines of the Eng- 
lish Common Law. 


19. There is a succinct and very il- 
luminating discussion by Ramaswamy 
Iyer in ‘his celebrated treatise on the 
Law of Torts.. A few extracts may be 
reproduced usefully:— 
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“We live in an age of change and re+ 
volution in several sphere of our life, 
thought and activity, and law is no ex- 
ception to them. The process of change 
is evident in different branches of law 
and more so in tort law, which is a live 
branch of law in the process of expan- 
sion to meet modern needs.” 

“Apart from these statutory changes, 
Courts have also responded by means of 
their decisions to the need for change 
and reforms.” 


(See Ramaswamy Iyer's Law of Torts 
Yth Edition, Chapter-I, Para 22 at p. 25). 

20, In Sushila Devi’s case (AIR 1974 
Madh Pra 181), Sen, J. lamented the 
statutory deficiency in India and hoped 
for suitable reformative legislation on 
the English lines. Some High Courts, as 
noted earlier, however, have held that 
under the scheme of the Motor Vehicles 


Act, Courts are competent to take note. 


of the evolution in this branch of law 
and grant appropriate relief to the legal 
representatives of a person who is a vic 
tim of a fatal accident. 


‘21. - Section 110-B of the Motor ven 
cles - Act empowers the Tribunal . 
“make ` -aù award determining the 
amount of compensation which ‘appearg 
to it to be. just.” Section 1 of the Fatal 
Accidents Act, 1855 lays down that the 


- , Court may give such: damages as it may 


think proportionate’ to the loss resulting 
from such’ death to the parties 
tively for, whose ` benefit 
“shall. -be brought. Section 2 provides for 
- compensation for any pecuniary loss ta 
the estate caused by thé wrongful act. 
. In - M/s:  Sheikhupada Transport Co.’s 
(AIR: 1971 SC 1624) (supra) the 
Supreme Cour; left- the question open 
whether- the basis for fixing. compensa- 
tion under S. 110-B.of the: Motor Vehi- 
cles. Act is wider. than under the Fatal 
‘Accidents. Act, 1855. On an -assumption 


that . if compensations were to be fixed: 
under - the Fatal - Accidents - Act, - the: 
Court held’ that . this should be ar- 


rived at-after balancing the-loss of fu- 
ture. pecuniary benefit.. and the advant- 
age “by-reason of death”. In this case 
also. no.. question -of considering any 
particular item -of deduction arose. 

22, Damages for personal injuries are 
payable.under the common law of. Eng- 
- land. -Principles . evolved under Common 


Law -for personal injury..cases so. far. as _ 
they can, be applicable to: cases of Fatal . 


- Accidents, Act can- provide the necessary 
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guidelines for deciding the question 
posed before us. The leading case is 
Parry v. Cleaver by the House of Lords 
reported in 1969 ACJ 363. The claimant 
in the cited case had sustained injuries 
in a motor accident as a result of which 
he was discharged from service, He was 
awarded disablement pension and the 
question arose whether the pension re- 
ceived by him should be deducted while 
assessing the liabilities. For the claim- 
ant it was urged that pension, like life 
insurance was the product of 
the employee’s past services or 
thrift and it was neither equitable nor 
just that the tortfeasor should take over 
the benefit of the case. On behalf of tha 
opposite party the contention was that 
plaintiff was entitled only to the actual 
loss suffered by him and the pension 
received by him should be deducted. 
The Law Lords discussed the . principle 
in great detail and covered all the Eng- 
lish authorities up-to-date. It will be 
appropriate to reproduce certain rel- 
evant observations of Lord Reid setting 
out the principles in such cases:— 
“As regards moneys coming to the 
plaintiff under a contract of insurance, 
I ‘think... that the real and substantial 
reasons for, distegarding them is that the 
plaintiff -has bought ` them and that it. 
would .be unjust and unreasonable to 
hold that the money. which he. prudently. 
spent on premiums and the. benefit from 


it should enure to the benefit of the. tort- 


feasor, Here again I` think that the ex- 


ficial and, unreal, Why. should the -plain- 
tiff be left worse. „off than if he had never. 
insured? In that case. he would -have 
got the benefit of the premium. money;: 
if he had not spent it -he would have 
had it in his possession at the me^ of: 
the accident grossed up at, compound. 


- interest, I need not quote from _the well 


known case of Bredburn v, Great West-. 
ern Rly. Co.* But I may refer to. an old 
Scottish case, Forgie v, Henderson** 
where the pursuer was assaulted ‘by the 
defender. During part of his resulting 
illness he received an allowance from 
a friendly society, and Lord Chief Com- 
missioner Adan in charging - the fury”: 


“I do not think you- cam deduct : the 
allowance from the Society, as that is of 
the nature’ of an insurance, and: is a` re- 
turn of money. paid.” > e o + 


*(1874-80) All ER 195. . 
**(1818) 1-Murr 413 
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Though the above case dealt with com- 
pensation for personal injury, the prin- 
ciple of compensation has been decided 
in the touchstone of equity and rea- 
sonableness which are the postulates 
under the Motor Vehicles Act and the 

Fatal Accidents Act also. Therefore, the 
principle enunciated in Parry’s case can 
be applied mutatis mutandis to cases of 
fatal accidents as well. The principle is 
clear, If the deceased was entitled to 
the amount of insurance under a con- 
tract and for which he had paid premi- 
ums (as in the present case) the receipt 
of such an amount by the legal repre- 
sentatives is not dedutcible from the 
damages payable to them. The deceased 
had not insured himself and paid pre- 
miums all the years during his lifetime 
for the benefit of the tortfeasor. This 
sum represented his thrift for his own 
benefit and for the benefit of his family. 
Jt .was, therefore, not for the tortfeasor 
to seek any advantage out of this receipt. 


23. The same principle will apply to 
payments of provident fund and gratu- 
ity. Provident fund constituted the 
amount which: the ‘deceased “had “himself 
deposited .out of his salary “for. the :rainy 
day.” ‘This amount > ‘was’ ‘payable’ to = him 
and. the family would.'have ‘taken’ the 
benefit of this amount’ éven if the de- 
ċeased-Wwere to be alive. ' This “amount 
was not’ an advantage "by. reason’ of’ his 
death”, This sum ` was, therefore, , 
GediicHbie from compensation. 


24. Gratuity under the conditiens of 
ervice was thé right of “the deceased 
employee after completing certain years 

fof service. and had he’ survived he would 

have received the same and his depen: 
dents would ‘have taken advantage 
thereof. Payment of | PRETT was not 
necessarily consequential ' ` his- death 
but was otherwise also paradie to him. 
The’ amount of gratuity paid to. ‘the 
widow ‘could not be deducted, j 

25. Another item ‘deducted cby. ‘the 
Tribunal was “family pension”, ” granted 


to the widow at Rs, 112 per month. The 


question which arises . before us is. whe- 
ther this’ family pension should be taken 
into consideration while determining ‘the 
amount. of. compensation: Answer to this 
question will depend.on several - factors. 
Family . pension: may be contributory. or 
. non-contributory under the `M. P.. Civil 
-Services ` (Pënsion) Rules, 1976 ‘or under 
similar rules in) that behalf. Family. pen- 
sion may be payable onthe basis óf the 


Kashmiran Mathur: wv 


useful employment ' after - 


„not 


_ gratia . payment -made -by the - 
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contributions made by an employee in 
some form or the other or it may be 
entirely paid by the employer, Unless 
proper material is placed before the Tri- 
bunal about the nature and incident of 
such pension, which in the present case 
was not done, no rule can be laid down 
about deduction or otherwise of such 
amount which is paid to the dependent 
of a deceased employee. Secondly as- 
suming that such a pension is non-con- 
tributory i.e. paid by the employer on 
his own, a deduction can be made only 
if the Tribunal has included all the pro- 
bable benefits available to the deceased 
in his full span of life while determin- 
ing the amount of compensation. For 
example if the Tribunal has taken into 
consideration the amount of pension 
payable to the deceased on his ‘retire- 
ment and the contribution to be made by 
him for the benefit of his wife and child- 
ren for the entire remainder of his life, 
then the amount of ‘family pension may 
be reasonably deducted. Where, how- 
ever, the Tribunal has not considered 
such benefits, i.e. probable increments to 
the deceased in salary and dearness al- 
lowance, prospects of his possibility of 
retirement as 
in the instant case, deduction on account. 
of family pension paid to the widow and 
other dependents cannot be: made: In the 


instant case, therefore, We hold: that the 


Tee 


"+ Was not deductible. 


Last .item of deduction" is athe: eX 
State. to 
the widow. S. L. Parmar - (C.W. .%), . an 
employee. of thè Industries ` Department 
where the deceased was in service, stat- 
ed on the -basis of record that’ Rs, 4,400 
were paid ex gratia to.the widow.’ Pay- 


1.26. 


‘ment of ex gratia amount is’ a‘ condition 


of the contract..of service’ and “it ‘is’ pay- 
able only. on the death’ of the employee. 
It is not a voluntary ‘payment on charita- 
ble. grounds ‘on ~ the occasion of -the 
death” but isan advantage “by. < reason 
of the. death”. This amount: ‘cannot. be 
claimed. by the dependent unless “death 
of the employee -has . occurred,» This 
amount was, therefore, deductible - ron 
the amount of compensation, = 77 

“27, -It was lastly contended” Iia” 
any case accelerátion of-the interest: “in 
the. estate of the- deceaséd - ‘necessitated 


some: deduction ‘from the” amount of in- - 


surance;’ provident’ fund, gratuity- and 
family ‘pension, “reeeived- by the; élaim-= 
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ants, Even if this argument is accepted, 
it is dificul te measure mathematically 
the value of such acceleration of inter- 
est, In Whittome v. Coates, ((1965) 3 All 
ER 268), this difficulty was noted and 
solved by holding that “the total sum to 
be awarded should be assessed at a 
round figure rather than a figure based 
on actuarial calculation”. The value of 
acceleration thus, cannot be determined 
except by some actuarial calculation 
which has been disapproved in Whit- 
tome’s case, 


28. It is to be kept in mind that usu- 
ally the method of assessing compensa- 
tion is to determine the annual depend- 
ency and apply a multiplier, which is 
generally less than the years of the re- 
maining life of the deceased. Then fur- 
ther deductions are made on account of 
lump sum payment, uncertainty of life 
and other imponderables. These deduc- 
tions take care of the value of the acce- 
leration of interest in the estate of the 
deceased and no further deduction is ne- 
cessary on this count, 


29. As already observed the Tribunal 
in the instant case did not take into ac- 
count the probable benefits of the de- 
eeased for the remainder portion of his 
life, for example, his increment in salary 
and dearness allowance, chances of pro- 
motion, amount of pension and possibi- 
lity of useful employment after retire- 
ment. Thus whatever benefit the legal 
representatives got as a result of the 
acceleration of the interest in the estate, 
it was set off by the loss of probable 
benefits which they would have received 
A the deceased lived his full span of 
ife. : 


30. In the light 
above we hold that out 
amount determined as compensation 
payable to the claimants, no deduction 
except the amount of ex gratia payment 
should have been made. Decisions of this 
Court in Sushiladevi’s case (AIR 1974 
Madh Pra 181) (supra); Government of 
M., P. v, Shamin Khan (deduction of 
family pension and gratuity), (1981-2 
MPWN 128); Chamelibai v. Chhotekhan, 
(1981-1 MPWN 215) (deduction of' insur- 
ance amount) and of other Courts cited 
earlier, so far as they take a different 
view, with respect, do not state the cor- 
rect law. 

31. We, therefore, partly allow the 
claimants’ appeal and award a sum of 
Rs. 27,606 as compensation to the. claim- 


of the discussion 
of the total 
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ants, The amount will be apportioned as 
follows among the claimants:— 


1 Rs, 15,000 to the widow, Smt, Kash- 
miran Mathur with proportionate in- 
terest. 


2, Rs. 5,000 each to the daughters, Ku, 
Kumkum Mathur and Ku. Mirja Mathur 
with proportionate interest, 

3. Rs, 2,600 to son Dilipkumar Mathur 

who as the evidence discloses is already 
self-employed in business with propor- 
tionate interest. 
The claimants-appellants shall be en- 
titled to costs with counsel’s fee Rs. 200, 
if certified and interest on the decretal 
sum at 6% per annum from the date of 
the application till recovery. 

32. We also partly allow Rajendra- 
Singh’s appeal in so far as the liability 
of the Insurance Company will be joint- 
ly liable to pay the entire decretal 
amount, Parties shall, however, bear 
their own costs of this appeal. 


SOHANI, J. (For himself and on be- 
half of Vijayyvargiya J.):— 33. We have 
had the advantage of reading the judg- 
ment prepared by our learned brother 
Shukla, J. We agree with the conclu- 
sions reached by him in paras 31 and 32 
of the judgment, but we would prefer te 
give our own reasons, 

34. The facts giving rise to these ap- 
peals have. been set out in the judg- 
ment of our learned brother. Two ques- 
tions arise for consideration in these 
appeals. First whether any pecuniary 
benefit accruing to the dependent of a 
deceased person in consequence of the 
death of the deceased should be taken 
into account by a Tribunal constituted 
under the provisions of Section 110 of 
the Motor Vehicles Act, 1939, while 
awarding compensation? Secondly, if 
the answer to the first question is in the 
affirmative, then what are these benefits 
that should be taken into account? 

35. The answer to the first question 
will depend on the answer to the ques- 
tion as to what is the law which a Tri- 
bunal must follow in awarding compen- 
sation under Section 110-B of the Act, 
In New India Insurance Co. Ltd. v. Smt. 
Shanti Mishra (AIR 1976 SC 237), the 
Supreme Court had occasion to consider 
the question about the nature of the 
change in the law brought about by 
the amending Act of 1956, introducing 
Sections 110 to 110-F in the Motor Vehi- 
cles Act. The Supreme Court held that 
the change in the law -was. merely a 
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change of forum, i.e. a change of adjec- 
.tival or procedural law and not of sub- 
stantive law. The Supreme Court ob- 
served that the underlying principle of 
the change of law brought about by the 
amendment in the year 1956 was to 
enable the claimants to have a cheap 
remedy of approaching the Claims Tri- 
bunal on payment of a nominal court- 
fee, whereas a large amount of ad valo- 
rem court-fee was required to be paid 
in civil Courts. In view of the decision 
of the Supreme Court in AIR 1976 SC 
237 (supra), it is no longer permissible 
to hold that the power of a Tribunal 
awarding compensation under S, 110-B 
of the Motor Vehicles ‘Act te the depen- 
dants of a deceased is wider than the 
power, which a Civil Court exercised 
while awarding compensation under the 
Fatal Accidents Act, 1855. In our opin- 
ion, a Claims Tribunal inquiring into a 
claim for compensation under S, 110-B 
of the Motor Vehicles Act in respect of 
a fatal accident arising out of the use of 
a motor vehicle is bound to apply the 
law, as contained in the Fatal Accidents 
Act, 1855, 


36. It was urged that the Courts 
should take note of the changes in law 
that have taken place in other countries 
to meet modern needs. In our opinion, 
that is the function of the legislature, It 
is for the legislature to take note of the 
fact that the balancing principle enun- 
ciated by Courts in England under the 
Fatal Accidents Act, 1846 and approved 
by the Supreme Court as we shall pre- 
sently show, has been so seriously erod- 
ed by subsequent legislation to England 
that today little remained of it. It is 
also for the legislature to take note of 
the fact that there is a growing feeling 
that compensation for injuries caused 
by motor vehicles should be based on 
the no-fault principles, No fault schemes 
are in vogue in Australia, Canada and 
the United States. A comprehensive 
scheme, which covers victims of all 
accidents is in force in New Zealand 
(see 96 Law Quarterly Review p. 581). 
To consider whether there should be a 
no-fault scheme for road accident vic- 
tims, in Britain, a Royal Commission 
(Pearson Commission) was se; up. In 
the article ‘A no-fault scheme for road 
accident victims in the United Kingdom’ 
written by Prof. Trindade in 96 Law 
Quarterly Review, the learned author 
has observed at page 582 as fellows:— 
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“Not only are too few victims com- 
pensated, the entitlement to tort com- 
pensation, as we have known for some 
time, depends too much on chance, The 
Commission were convinced ‘that the 
fault principle operates with particular 
capriciousness’. The ‘Forensic lottery’ 
had become ‘a lunatic lottery and an 
absurd system for providing compensa- 
tion for any one.” 


In spite of this modern trend to award 
compensation on the no-fault principle, 
on the assumption that the powers of a 
Tribunal under Section ¥10-B of the Act 
are wide enough to give recognition to 
a principle which is just, we doubt whe- 
ther Courts in India can give recogni- 
tion to it in absence of legislation to 
that effect, That is why the Supreme 
Court has repeatedly expressed its dis- 
Satisfaction with the prevailing state of 
law, We may usefully reproduce the 
following observations of the Supreme 
Court in Bishan Devi v. Sirbaksh Singh 
(AIR 1979 SC 1862) (at p. 1866):— 


“We may point out that repeated sug- 
gestions have been made by this Court 
and several High Courts expressing the 
desirability of bringing a social jnsur- 
ance, which would provide for direct 
payment to the dependants of the vic- 
tim. This Court in Minu B. Mehta v. 
Balkrishna Ramchandra, 1977 ACJ 118: 
(ATR 1977 SC 1248), has referred to the 
decision of the Kerala High Court in 
Kesavan Nair v, State Insurance Officer, 
31971 ACJ 219, where the High Court ex- 
pressed itself thus: 


“Out of a sense of humanity and hav- 
ing due regard to the handicap of the 
innocent victim in establishing the neg- 
ligence of the operator of the vehicle a 
blanket liability must be cast on the 
insurers,” 


The unhappy state, into which this part 
of the law has fallen, can only be cor- 
rected by legislation because courts have 
to keep in mind the distinction between 
exposition and legislation. In our coun- 
try, law reform in the matter of award 
of compensation in cases of injuries or 
fatal accidents caused by motor vehicles 
is overdue and would be most welcome. 
But, at present, we are bound to admin- 
ister the law regarding damages for 
death according to the legislation in 
force, Sections 110 to 110-F of the Motor 
Vehicles Act, in our opinion, have not 
brought about any reform affecting the 
basis or extent of lability and we have, 
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therefore, to turn to the provisions of 
the Fatal Accidents Act, 1855, without 
taking into consideration the reforms 
brought about in England or in other 
countries, for deciding the amount of 
compensation payable to the dependants 
of the deceased in the case of a fatal 
accident caused by a motor vehicle. We 
approve the decision of Division Bench 
of this Court in Kamla Devi v. Kishan- 
chand, (1970 MPLJ 273): (AIR 1970 
Madh Pra 168), in this behalf, which has 
been followed by another Division 
Bench of this Court in State of Madhya 
Pradesh v. Pehlajrai Dwarkadas (1976 
MPLJ 317): (AIR 1976 Madh Pra 208). 
The observation to the contrary in an- 
other Division Bench of this Court in 
Smt, Gulab Devi Sohaney v. Govt. of 
Madhya Pradesh (AIR 1971 Madh Pra 
113), which has not taken note of the 
decision in 1970 MPLJ 273: (AIR 1970 
Madh Pra 168) (supra), cannot be held 
to lay down the correct law especially 
in view of the decision of the Supreme 
Court in AIR 1976 SC 237 (supra). 


37. Now, as regards the provisions of 
the Fatal Accidents Act, 1855, we have 
decisions of the Supreme Court giving 
recognition to the balancing principle 
enunciated by the House of Lords in 
Davies v. Powell Duffryn ` Associated 
Collieries Ltd. (1942 AC 601), In Gobald 
Motor Service Ltd., Allahabad v. R. M. 
A. Veluswami (AIR 1962 SC 1), the 
Supreme Court observed as follows (at 
p. 6):— 


“Shortly stated, the general principle 
is that the pecuniary loss‘-can be ascer- 
tained only by balancing on the one 
hand the loss.to the claimants of the 
future pecuniary benefit and on the 
other any pecuniary advantage, which 
from whatever source comes to them 
by reasons of the death, that is, the 
balance of loss and gain to a dependant 
by the death, must be ascertained.” 


The same general principle is reiterated 
by the Supreme Court in M/s. Sheikhu- 
pura Transport Co, Ltd, v, Northern 
India Transporters Insurance Co. Ltd. 
(AIR. 1977 SC 1624) It is true that in 
that case, the Supreme Court did not 
decide the question as to whether com- 
pensation under Section 110-B of the 
Motor Vehicles Act, had to be fixed on 
the same basis as was required ‘to be 
done under the Fatal Accidents 
1855. But the Supreme Court. observed 
as follows (at p. 1626):— 
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“Under Section 110-B of the Motor 
Vehicles Act,. 1939, the Tribunal is re- 
quired to fix such compensation, which 
appears to it to be just. The power 
given to the Tribunal in the matter of 
fixing compensation under that provi- 
sion is wide. Even if we assume (we do 
not propose to decide that question in 
this case) that compensation under that 
provision has to be fixed on the same 
basis as is required to be done under 
Fatal Accidents Act, 1855 (Act 13 of 
1855), the pecuniary less to the aggriev~ 
ed party would depend upon data, 
which cannot be ascertained accurately 
but must necessarily be an estimate or 
even partly a conjecture. The general 
principle is that the pecuniary loss can 
be ascertained only by balancing on the 
one hand the loss to the claimants of the 
future pecuniary benefit and on the 
other, any pecuniary advantage which 
from whatever sources come to them by 
reason of the death that is, the balance 
of loss and gain to a dependant by the 
death must be ascertained,” 


38. The aforesaid general principle 


enunciated by the Supreme Court is, 
in- our opinion, not on the assumption 


that compensation had to be fixed under 
the Fatal Accidents Act. The Supreme 
Court held that irrespective of the 
question as to whether compensation to 
be awarded by the Tribunal under the 
Motor Vehicles Act should or should not 
be on the same basis as is required to 
be done under. the Fatal Accidents Act, 
1855, the aforesaid principle was the 
‘General’ principle, meaning thereby 
that the applicability of that principle 
was not limited to cases where compen- 
sation was required to be fixed under 
the Fatal Accidents Act, 1855. It is also 
true that in the aforesaid decisions of 
the Supreme Court, the question for 
consideration was not about deductions 
to be made from the amount of compen- 
sation assessed. But the Supreme Court 
has given recognition to the balancing 
principle, while considering the ques- 
tion of compensation under the Fatal 
Accidents Act, 1855 and that view of the 
Supreme Court, in our opinion, is bind- 
ing on us. It must ,therefore, be held 
that pecuniary advantage accruing to 
the claimants, from whatever source, 
by reason of death, has to be taken into 
account while awarding compensation 
by a Tribunal under. Section 110-B . of 
the Motor Vehicles Act, 
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the period préscribed by the ‘schedule and 
for the purpose of determining any period of 
limitation prescribed for any suit, appeal or 
application by any special or local law, the 
provisions contained in Sections 4 to 24 (in- 
clusive) shall apply only in so far as, and to 
the extent to which they are not expressly 
excluded by such special or local law.” 
(underlining by us) 

21. We have found in Section 23, under 
which the appellate authority has been con- 
stituted and in which special period of limita- 
tion has also been prescribed for the filing of 
an appeal there is no specific exclusion of 
the application of Section 5 of the Indian 
Limitation Act, just as there is a specific ex- 
clusion in Section 25, Therefore, we are in 
agreement with the opinion expressed by the” 
learned Judge. It follows, therefore, that 
Section 29 (2) of the Limitation Act governs 
special periods prescribed in the special and 
the local laws of which the Rent Control 
Act is one. 

22. In interpreting the word ‘Court’ in 
Section 5 of the Indian Limitation Act, N. S. 
Ramaswami J. in 1974 TNLJ 380 has held 
that the appellate authority under the Rent 
Control Act is not a Court, since the appel- | 
late authority is a persona designata and 
hence he cannot be regarded as.a Court for 
the purpose of invoking Section 5 of the 
Indian Limitation Act. In Ganapathi v. 
Kumaraswami, (1975) 2 Mad LJ 171 : (AIR 
1975 Mad 383), Gokulakrishnan J. as he 
then was, has held that the authorities con- 
stituted under the Act are persona designata. 
and the provisions of the Limitation Act ap- 
plicable to proceedings before Courts cannot 
be invoked before such authorities. But the 
view expressed. by Balasubrahmanyan, J. is 
that as settled by the Supreme Court in Cen- 
tral Talkies Ltd. v. Dwaraka Prasad, AIR 
1961 SC 606, a persona designata is a person 
who is pointed out or described as an in- 
dividual, as opposed to a person ascertained 
as a member of the class or as filling a parti- 
cular character, and hence the appellate auth- 
ority constituted under the Rent Control Act 
is a Court. Under the Gazette Notification 
I G) 3006 ( dated 30-6-1973, all the Sub 
Judges in the districts as members of a class 
have been constituted as the appellate auth- 
orities, whereas in the city limits all the 
Judges of the Courts of Small Causes, except 
the VI, VII and VIII Judges, are constituted 
as the appellate authorities. Balasubrah- 
manyan J. has, applying the ratio in the de- . 
cision in AIR 1961. SC .606,. expressed, the 
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view that the appellate authorities constituted 
as above are Courts. The learned Judge has 
distinguished the other earlier judicial deci- 
sions of this Court on the ground that the 
learned Judges have not taken the trouble to 
explain what they meant by a persona de- 
signata in so far as the appellate authority 
constituted under the Rent Control Act is 
concerned. In our view, the question whe- 
ther the appellate authorities are persona de- 
signata or not is not a criterion for invoking 
the application of S. 5 of the Limitation Act 
since the main question to be considered is 
whether the appellate authority is a Court as 
defined in Section 5 of the Indian Limitation 
Act, 


23. The Supreme Court in AIR 1961 SC 
606 refers to the Full Bench decision of the 
High Court in Parthasarathi Naidu v. Kote- 
swara Rao, AIR 1924 Mad 561. In AIR 
1924 Mad 561, the question that arose for 
decision was where, by statute, matters are 
referred to the determination of a Court of 
record with no further provision, the neces- 
sary implication is that the Court will deter- 
mine the matters as a Court: whether the 
right of appeal from the decision of such 
forum will arise to the party. In the above 
case, it was decided that where by statute 


-matters are referred to the determination of 


a Court of record with no further provision, 
the necessary implication is that the Court 
will determine the matters as a Court, that 
its jurisdiction is enlarged with all the inci- 
‘dents of such jurisdiction including the right 
of appeal from its decision. At page 562, the 
following observations are found— 


“Although nc appeal would lie in this parti- 
cular case because an appeal has been ex- 
pressly precluded, for by Section 57 (2) of 
the Act, and by the rules “this decision is to 
be final”. But as the word ‘Judge’ is used 
and not the word ‘Court’? one has to look 
carefully to see whether the word ‘Judge’ 
was used for him in his capacity as Judge 
or in his personal capacity, and I think great 
light is thrown upon. this by two other rules. 
Rule 12 (2) of the Rules for election refers 
to ‘an election or other competent Court’ 
and it is quite clear that it is there referring 
to a Court of District Judge or Subordinate 
Judge in certain cases ‘to direct any Court 
subordinate to him to hold the enquiry’. I 
find it impossible to hold that a reference to 
a Judge with power to refer to a Court sub- 
ordinate to him can mean anything else than 
Teference to a Judge sitting as a Judge in 
the exercise of his ordinary jurisdiction ex- 
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tended for that purpose. For these reasons, 
in my judgment, the power of revision lies.” 

24. At page 563 Ramesam J. has observed 
as follows— 

“I agree with my Lord’s conclusion in the 

judgment delivered that, in the light of the 
rules made under the Act, the District Judge 
must be considered to be a Court and that, 
notwithstanding the use of the word “final” 
in Sec. 57, a revision lies to this Court.” 
At this juncture, we must refer to the change 
of law in constituting the authorities under 
the Rent Control Act from the Revenue 
Divisional Officer to the District Munsif so 
far as the Rent Controller is concerned. The 
inference is that sitting as Rent Controller, 
ibe District Munsif and as an appellate auth- 
ority, the Sub Judge have exercised their 
power as District Munsif and Sub Judge in 
accordance to the ratio in the decision in 
AIR 1924 Mad 561 (FB). Balasubrah- 
manyan J. has observed that even if the ap- 
pellate authorities are held to be not Courts, 
yet, the principle behind the Section 5 of the 
Limitation Act must be applied according to 
the dictates of justice, equity and good con- 
science and has cited two decisions in sup- 
port of the above view, viz., Commr. of Sales 
Tax v. Madanlal & Sons, (1976) 38 STC 543: 
{AIR 1977 SC 523) and Commr. of Sales Tax 
v. Parson Tools and Plants, (1975) 35 STC 
413: (AIR #975 SC 1039). In (1976) 38 STC 
543 the Supreme Court had to consider the 
validity of the proceedings before the sales 
tax revisional authority, designated as ‘Judge 
revision’, functioning under Section 10 of the 
U. P. Sales Tax Act, 1948. In the above 
case, the Supreme Court has held that Sec- 
tion 12 (2) of the Limitation Act, is ap- 
plicable to the revision filed by the assessee 
even though the Supreme Court had held in 
(1975) 35 STC 413 that the Judge in revision 
under the U. P. Sales Tax Act was not a 
Court within the meaning of Section 14 of 
the. Limitation Act. The Supreme Court has 
applied Section 29 (2) of the Limitation Act 
since the U. P. Sales Tax Act was a Special 
and local Act and since there was no exclu- 
sion of the application of Section 12 (2) of 
the Limitation Act in the U. P. Sales Tax 
Act. 

25. In the instant case, the Tamil Nadu 
Buildings (Lease and Rent Control) Act is a 
special and local enactment. The application 
of Sections 4 to 24 of Indian Limitation Act, 
are not excluded in their application to the 
appeal filed under Section 23 of the Rent 
Control Act. Therefore, we are in agree- 
ment with Balasubrahmanyan J. on the ques- 
tion that Section 29 (2) of the Limitation 
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Act enables the application of Sections 4 to 
24 of the said Act to the Rent Control Act. 

26. Learned counsel for the petitioner has 
cited a decision in Thakur Jugal Kishore 
Sinha v. Sitamarhi Central Co-op. Bank, 
(1967) 3 SCR 163 : (AIR 1967 SC 1494) in 
support of the decision of Baljasubrah- 
manyan, J. In the above case, the point that 
fell for consideration inter alia was whether 
the Assistant Registrar of Co-operative So- 
cieties was a Court within the meaning of 
Contempt of Courts Act, 1952, and if a 
Court, whether it was a Court subordinate 
to the Patna High Court. The Supreme 
Court has held that the Assistant Registrar 
was functioning as a Court in deciding the 
dispute in question and his adjudication was 
not based upon a private reference nor was 
bis decision arrived at in a summary manner, 
but with all the paraphernalia of a Court 
and the powers of an ordinary Civil Court 
of the land. At page 171 (of SCR): (at 
page 1499 of AIR) the observations in pre- 
vious judicial decision have been reproduced 
and run as follows— 

“ït is clear, therefore, that in order to con- 
stitute a Court in the strict sense of the term, 
an essential condition is that the Court 
should have, apart from having some of the 
trappings of a judicial tribunal, power to 
give a decision or a definite judgment, which 
has finality and authoritativeness which are 
the essential tests of a judicial pronounce- 
ment.” N 
In the same page at the end, the following 
observations made in Brajnandan Sinha v. 
Jyoti Narain, (1955) 2 SCR 955 : (AIR 1956 
SC 66) have been reproduced with approval 
(at p. 1500): 

“It may be stated broadly that what dis- 
tinguishes a Court from a quasi judicial tri- 
bunal is that it is charged with a duty to de- 
cide disputes in a judicial manner and de- 
clare the rights of parties in a definitive judg- 
ment. To decide in a judicial manner in- 
volves that the parties are entitled as a matter 
of right to be heard in support of their claim 
and to adduce evidence in proof of it, 
and it also imports an obligation on the part 
of the authority to decide the matter on a 
consideration of the evidence adduced and 
in accordance with law. When a question 
therefore arises as to whether an authority 
created by an Act is a Court as distinguished 
from a quasi-judicial tribunal, what has tc 
be decided is whether having regard to the 
provisions of the Act it possesses all the at- 
tributes of a Court.” 

27. We have already reproduced some ol 
the important provisions in .the Indiar 
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Limitation Act and the Rent Control Act 
and how the decisions given by the Rent 
Controller and the appellate authority have 
been given a finality under Section 23 (4). 
Though the authorities are not described 
as Courts the procedure and final de- 
cisions are akin to those of a . Court, 
as observed by the Supreme Court in (1967) 
3 SCR 163 : (AIR 1967 SC 1494). The 
above view is in tune with the definition of 
the word ‘Court? found in Section 3 of the 
Madras Court-fees Act, Section 3 of the Evi- 
dence Act and Section 20 of the Indian Penal 
Code. 


28. In the oid Limitation Act the pre- 
amble and Section 29 (2) were in conserva- 
tive form so far as the application of the 
provisions of the Limitation Act to the spe- 
cial or local laws. The old section reads as 
follows— 

“Where any special or local law prescribes 
for any suit, appeal or application a period 
of limitation different from the period pre- 
scribed therefor by the First Schedule, the 
provisions of Section 3 shall apply, as if such 
period were prescribed therefor in that sche- 
dule, and for the purpose of determining any 
period of limitation prescribed for any suit, 
appeal or application by any special or local 
law— (a) the provisions contained in S. 4, 
Sections 9 to 18 and S. 23 shall apply only 
in so far as, and to the extent to which, they 
are not expressly excluded by such special or 
local law; and (b) the remaining provisions 
of this Act shall not apply.” 


29, But under the new Limitation Act 
36 of 1963, we find the following provisions— 

“Where any special or local law prescribed 
for any suit, appeal or application a period 
of limitation different from the period pre- 
scribed by the Schedule, the provisions of 
Section 3 shall apply as if such period were 
the period prescribed by the schedule and 
for the purposes of determining any period 
of limitation prescribed for any suit, appeal 
or application by any special or local law, 
the provisions contained in Sections 4 to 24 
(inclusive) shall apply only in so far as, and 
to the extent to which they were not ex- 
pressly excluded by such special or local law.” 
In the above new Act Section 29 (2) there is 
no restriction as found in the old Act Sec- 
tion 29 (2) (b). Thus, Sections 4 to 24 are 
made applicable to the period of limitation 
prescribed for any suit, appeal or applica- 
tion by any special or local law, whereas 
under the old Section 29 (2) only Ss. 4, 9 to 
18 and 22 are made applicable, to the special 
or local law. It is significant to note that the 
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scope and the application of Section 29 (2) 
of the new Indian Limitation Act have nof 
been considered in 1974 TNLJ 380 and 
(1975) 2 Mad LJ 171 : (AIR 1975 Mad 383), 
which have decided that Section 5 of the 
Indian Limitation Act cannot be invoked to 
the proceedings under the Rent Control Act. 


30. Here again, we are inclined to hold 
that the principle of liberal and benevolent 
construction of the statute is also attracted. 
The Indian Limitation Act is not applicable 
to specified Courts or tribunals alone. More- 
over, the new Indian Limitation Act was 
alive to the changed circumstances and causes 
due to developed litigation and advancement 
in the litigious field of life. That is evident 
from the change in the preamble to 
the new Limitation Act, 1963, which 
refers to not only suits, but also other 
proceedings, whereas the old Act contained 
the words ‘for other purposes’. The term 
‘other proceedings’ will, in our opinion, in- 
clude and embrace proceedings under the 
special and the local laws. If the intention 
of the Parliament was to restrict the Limita- 
tion Act only to the Civil Courts, it would 
have certainly defined the ‘Court’? in the 
Limitation Act. The Parliament has brought 
out changes in the preamble and also to Sec- 
tions 5, 12, 14, 29 etc. 


31. In the decision in Commr. of Sales 
Tax v. Madanlal, (1977) 1 SCR 683 : (AIR 
1977 SC 523) the Supreme Court has held 
that the provisions of Section 12 (2) of the 
Limitation Act to revision petition filed under 
Section 10 of the U. P. Sales Tax Act shall 
apply and to the extent to which they ara 
not expressly excluded by such special or 
local law and there is nothing in the U. P. 
Sales Tax Act expressly excluding the ap- 
plication of Section 12 (2) of the Limitation 
Act. At page 685, the enabling provision of 
S. 29 (2) of the new Limitation Act for the 
purpose of invoking S. 12 (2) to the revision 
petition before the ‘judge revision’ has been 
relied on for arriving at the decision. 


32. Learned counsel for the respondents 
has cited a decision in K. R. Sankar v. 
Buvanambal Ammal, (1971) 1 Mad LJ 230: 
(AIR 1971 Mad 368) in which it has been 
decided by the Division Bench of the Madras 
High Court that (at p. 369) :— 


“When the investiture by the notification 
is specifically on the principal District Munsif, 
it cannot be said that because in other re- 
spects the Additional District Munsif has 
the same powers as the District Munsif, the 
former could also function as a Controller.” 
In the above ruling, the point in issue be 
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fore us was considered and 


decided. 


33. The next ruling cited by the learned 
counsel for the respondents is the decision 
in Coonoor Mosque v. Abdul Hamid Sahib, 
(1960) 1 Mad LJ 135, in which it was held 
that the court-fee payable on application 
under S. 7 (2) of the Madras Buildings (Lease 
and Rent Control) Act, 1949 made before 
the Subordinate Judge as Rent Controller is 
not to be determined with reference to the 
office which the officer, who has been ap- 

` pointed as the Controller holds, nor could 
the Rent Controller (even though he may be 
a judicial officer) be deemed a Court for 
purposes of court-fee. The above decision 
is not helpful to us since there was not much 
of discussion as to what is a Court for the 
purpose of the Indian Limitation Act and 
‘since the subsequent Supreme Court’s deci- 
sions on the point in issue directly apply. 


34. Learned counsel has also cited the 
decision in Seethalakshmi .Ammal v. Raj- 
ammal, (1965) 1 Mad LJ 287, wherein it was 
held by a single Judge of this High Court 

` that ‘the Rent ‘Controller is ‘not a Court and 
` the Civil Procedure Code is not applicable 
and that, therefore, the Rent. Controller ` has 
no power to appoint-a Commissioner to in- 
„spect the premises. .For the same. reasons 
on which we haverdistinguished (1960) 1 Mad 
‘Ly. 135,. we distinguish the above- decision 
4 „also, as. not applicable. Sy, gs oe 


not raised, 


35. In the decision in Town * Municipal 
“ Council’ v.. Laboiit Court, (1970)"1 SCR 51: 


(AIR 1969 SC 1335), the Supreme Court has - 


“laid down that Art. 137 of the’ Limitation 
+: Act, ‘1963 “goveris ‘only applications present- 


“ed to Courts under the Civil: and ` Criminal . 


-` Proceduré ‘Codés, that the use of the ` word 
5 ‘other’: in the first column of ‘the Article giv- 
i ‘ing ‘the description’ of the application ` ‘as 
“any other application for’ which ‘no ‘period 
‘“of limitation ‘is provided, elsewhere in ` this 
f _ division”; indicatéd “that the - ‘interpretation 
‘put bythe Supreme Court in’ Muléhand and 
“Co: y. “Jawahar > ‘Mills; ‘1953 SCR 351: (AIR 
~-$953..S€ 98) on Art. 181 ‘of the` 1908, Act, on 
“the basis of ejusdei“genérig should be’ ap- 
plied. to Art. 137-6f 1963 Act also, the lan- 
‘guage of which is ‘only slightly different from 
“that of Art. 181 of the 1908 Act, and that 
* the interpretation ‘of the words ‘any ‘other ap- 
_ plication’ must ‘refer only to ‘applications 
under the Code of Civil Procedure and the. 
Criminal Procedure ‘Code. © To - the same 
‘efiect is the’ decision-“of-the Supreme“ ‘Court i in. 


. Nityananda v.-L. I. C. of India, (4970) 1. ‘SCR: | 
í E ‘whether the Appellate. authority: is. not. fuic- 


. 396.: k AIR 1970 SE . 209); in. „which : it -has 


Rethinasamy v., 


-Council v.: Labour 


-Indian Limitation Act, 1908 shall- 


. Act. : 
‘the Kerala High Court is not applicable to 
` the present case, in: view. ofthe abovemen- 
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been held that the scheme of the Indian 
Limitation Act, 1963 is that it. only deals 
with applications to ordinary Courts and 
that as the Labour Court is not such a 
Court, it cannot be held that the applications 
under S. 33-C (2} of the Industrial Disputes 
Act are governed by Art, 137 of the Limita- 
tion Act. In our view, the above rulings 
which were given in respect of applications 
under the Industrial Disputes Act cannot be 
extended to appeals, which are governed by 
the Madras Buildings (Lease and Rent Con- 
trol) Act, since the functions of the Tribu- 
nals and Courts constituted under the Indus- 
trial Disputes Act are to investigate and 
settle (adjudication) industrial disputes and 
for other purposes, as the preamble t- that 
Act goes. 


36. Learned counsel for the respondents 
has cited the decision in J. Fernandez v. 
A. K. Umma, AIR 1974 Ker 162, wherein 
the Full Bench of the Kerala High Court 
has held that the Limitation Act, 1963, ap- 
plies only to Courts and prescribes periods 
of limitation in respect ‘of suits, appeals and 
applications filed in Court, that Section 18 
of the Kerala Buildings (Lease and ` Rent 
Control) Act is cleat that the appellate auth- 
ority constituted” under it is not a Court but 
only an authority persona designata | and 
that, therefore .Sec. 5 of the Limitation Act 


‘was not. applicable to proceedings before thé 
- appellate authority. It is seen ‘that 


in the 
dissenting judgment, Viswanatha Iyer, J. has 
held that the provisions contained in Sec. 5 


. of the Limitation Act applies to .the case 
-by the force of S. 29 (2) and. that. Section 5 
-is not. excluded by any provision of .: the 


Rent -Control Act... The learned Judge has 
relied on the decision in Town: Municipality. 
Court, - AIR 1969 : SC 
1335:: It is seen at page 165 of . the . Full 


‘Bench decision that the majority view. was 


based :upon the immunition of $: 31 found 
in the. previous Act to that of the- current 
Kerala, Buildings (Lease and Rent: Control) 
Act, 2 of. 1965. which had specifically pro- 
vided that the provisions of S. 5..-of -the 
apply to 

Kerala 
: In our view, the Full Bench::decision of 


all proceedings. under ‘the previous 


tioned Supreme - Court’s. decision reported in 


.. Thakur . Jugal Kishore v: Sitamarhi “Central 


Co-op. Bank Ltd., AIR 1967 S@.,1494 : (1967) 


3, SCR. 163. and subsequent. decisions. _More- 


Kerala, “High Court, it. was. not - considered 
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tioning as a Court within the definition -of 
Court in the Indian Limitation Act, 1963. 

37. In the decision in Rayala Corporation 
(Madras) v. Syed Bawkar and Co., (1957) 1 
-Mad LJ 241: (AIR 1957 Mad 385), the Divi- 
sion Bench of the Madras High Court has 
held in construing Ss. 4 and 12 (Œ) and R. 24 
of the then Madras Buildings (Lease and 
Rent Control) Act, XXV of 1949, that the 
Controllers appointed under the Act, though 
persons belonging to the judicial service, they 
are not Courts governed by the provisions 
of the Code of Civil Procedure; neverthe- 
less having regard to the several pro- 
visions of the Act relating to service of 
summons and hearing of parties etc., the 
Controllers or the Appellate Authority under 
the Act have the power to summon wit- 
nesses, other than public servants. It has 
further held that the expression ‘require the 
attendance’ in sub-rule (7) of R. 24, is wide 
enough to include requiring attendance by 
summoning. We have already observed that 
the law and the judicial decisions are not 
static, but have been changing and it is after 
„the decision of the above Division Bench 
of the Madras High Court the Limitation 
_Act has undergone material change. Further- 
more, the aboye Division Bench. has not con~ 
sidered whether. the appellate authority under 
. the Madras- -Buildings (Lease and Rent Con- 
` trop Act,'1960 is a Court as defined under 
_Seetion 3-of-' the ‘latest Indian Limitation 
Act, 


38. On the tise ~hand,.- the: trend of the 
‘latest judicial decisions‘ 'Jends support -to` ‘the 


view expressed by the Supreme*Court in the | 


-application of S. 29 (2) to the authorities 

- constituted. under the special ‘ enactment for 
doing functions of a Court in tune with the 
definition of the Court or Court of justice 

‘ which have been discussed supra. . : 

. 39.. In*the- decision in -Rafeeq Ahmed 

` Sahib v. Istiaq Ahmed, (1975) 2 Mad LJ 4: 
- (1975 Cri LJ 1470), it has been held. that 
Sec. 195 (2), Criminal. P. C: specifically ex“ 
cludes a- Registrar or a Sub-Registrar under 
>the Indian Registration Act from 
-view .of Court and- that therefore it is evident 
„from the language of S, 195 (2) that itim 
- cludes the Rent Controller and -the appellate 
‘authority. within the definition of the term 
‘Court’ as given in Sr 195 (2) as those Tribu- 
: nals haye far greater trappings of `a- Court 
than a Registrar or PREES under the 
Indian Registration Act. ` 


.-40. In the “deéision, in K. -Chalapathi Rao ` 


> y. B:- Ni Redily, (1968) 2”Andh WR, 587, it 


- has been Held: for’ the’. gpurpose of Section 3° 
othat :<the 


of the’. Contempt’ of Courts “Act, 


` K. Narayanaswamy v. Dy. Director, Enforcement Directorate, Madras 


the pur- >: 


Mad. 53 


Rent Controller is a Court subordinate to 
High Court falling under S. 3 of the Act and 
that refusal to receive the injunction order 


-of the Rent Controller constituted contempt 


of Court. 
. 41. In the result, we hold that for the 
purpose of Ss. 3, 5 and 29 (2) of the Indian 


. Limitation Act, the appellate authority is a 


Court and that Sec. 5 of the Limitation Act 
is applicable to an appeal preferred by the 
petitioner herein before the appellate auth- 
ority, constituted under S. 23 (1) (b) of the 
Madras Buildings (Lease and Rent Control) 
Act, 18 of 1960. 

42. Accordingly, we allow the revision 
petition and set aside the order of the ap- 
pellate authority who will restore the I. A. 
458 of 1980 and dispose of the same on 
merits. Considering the intricate . question 
of law involved, the parties shall bear their 
respective costs of this revision proceedings. 

Revision allowed. © 
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[RAMANUJAM AND SINGARAVELU, JJ. 


K. Narayanaswamy, Appellant v.- Deputy 


-Director, Enforcement Directorate, Madras 


and another, Respondents. 
A. A. O. No. 446 of 1979, DJ- 17:9-1981. 
(A) Foreign ` Exchange Regulation Act 
7 of 1947), S. 5. G) (aa) — ` Receipt of 
amount by-a resident in India on instruction 
of er on behalf of a person resident outside 


. India must. be. proved. 


Since the essential ingredient necessary for 
proof, of breach of S. 5 (1) (aa) of the . Act 
is. the receipt of the amount by the “person 
resident in India on the instruction. or on 
behalf of a. person resident outside India, 
where. no such instruction of, a -person .resi- 
dent outside India or. receipt on. behalf. of 


sich a person was proved, -mere Teceipt of 


the amount by a resident of India: ` on in- 
structions of another, also a resident in /India 


cannot constitute the contravention of | Sec- 


tion 5 (1) (aa). (Paras 5, -6) 
« (@B) Foreign Exchange. Regulation Act (7 of 
1947), S. 5 (1) (aa) --— “Resident. outside 
India” —- A.mere visitor .could not. be iak 
ed as one. i 
A person resident outside India find a defi- 
nite connotation under. the Foreign Exchange 
Regulation Act and a mere .. visitor... cannot 
be taken as a person resident outside - India. 
: «(Para 6) 
“y. Venkataswami, for Appellant; K. Swami- 
durai for K. N. Paakuoranionim; tor, Re- 


„spondents. - : 
“GZ /1Z/B310/82/TVNILGOH io 
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RAMANUIJAM, J.:— This appeal is di- 
rected against the order of the Foreign Ex- 
change Regulation Appellate Board, uphold- 
ing the order of the Deputy Director of En- 
forcement, holding that the appellant has 
contravened S. 5 (1) (aa) of the Foreign Ex- 
change Regulation Act, 1947 hereinafter 
referred to as the Act, and imposing a per- 
sonal penalty of Rs. 5,000/- and confiscation 
of the sum of Rs. 15,000/- which was taken 
from the person of the appellant on 19-5- 
1975 when he was apprehended on suspicion 
by the Enforcement Directorate. 


2. The appellant and one Varadaraj 
were found to carry a sum of Rs. 15,000/- 
and Rs. 10,000/- respectively when they were 
apprehended near the Customs House, 
Madras on 10-5-1973. On suspicion that 
they were involved in foreign exchange viola- 
tions, the amounts held by them were seized 
and statements from each of them were 
taken. In the statement given by the appel- 
lant, dated 10-5-1973, he has stated that he 
came to Madras on the instructions of one 
Manickam Reddiar of Gopalapuram in 
Virudhunagar and received from one Sri 
Safeek at No. 42 Moore Street, Madras, a 
sum of Rs. 25,000/- out of which Rs. 16,000/- 
was given to his friend Varadaraj, who was 
accompanying him. A similar statement. has 
also been given by Varadaraj, who was carry- 
ing the said sum of Rs. 10,000/- given by the 
appellant. On the basis of the statement 
given by the appellant and Varadaraj, pro- 
ceedings were initiated against both of them 
for violation of S. 5 (i) {aa) of the Act and 
for confiscation of the amount recovered 
from them. We are not now concerned 
with the proceedings initiated against Varada- 
raj. but we are concerned only with the pro- 
ceedings initiated against the appellant. The 
appellant resisted those proceedings contend- 
ing that the statement taken from him on 


10-5-1973 was under duress and, therefore, 
the said statement cannot be acted upon. 
He had also filed a petition on 14-5-1973 


before the Deputy Director of Enforcement 
retracting from his earlier statement dated 
10-5-1973 and alleging that he was forced to 
make the said statement under threat and 
duress. However, the Deputy Director of 
Enforcement, who initiated proceedings, held 
that the statement given by the appellant 
and that given by Varadarajan on 10-5-1973 
were voluntary and they clearly establish 
that the appellant is involved in the foreign 
exchange violation and, therefore, the sum 
of Rs. 15,000/- has to be confiscated and a 
personal penalty of Rs. 5,000/- has to be 
imposed. 
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3. As against the order passed by tbe 
Deputy Director of Enforcement imposing a 
personal penalty of Rs. 5,000/-, an appeal 
had been filed by the appellant to the Foreign 
Exchange Regulation Appellate Board. The 
Appellate Board also agreed with the view 
taken by the Deputy Director of Enforce- 
ment that contravention of S. 5 (i) (aa) of 
the Act has been established in this case. 

4. In this appeal, directed against the 
order of the Foreign Exchange Appellate 
Board, learned counsel for the appellant 
contends that even if the appellants state- 
ment dated 10-5-1973 is taken as the basis, 
ignoring his retraction later, an offence under 
Sec. 5 (i) (aa) of the Act cannot be taken to 
have been established; that the statement 
merely refers to an instruction given by ona 
Manickam Reddiar of Gopalapuram in 
Virudhunagar to receive the payment and 
that the said Manickam Reddiar, on whose 
instructions the payment has been received 
by the appellant, cannot be said to be a per- 
son resident outside India. Learned counsel 
for the appellant also contends that the ap- 
pellant’s statement dated 10-5-1973 cannot 
be relied on without further corroboration, 
especially when the appellant’s case is that 
the said statement was taken under duress. 


5. It transpires that there was a raid of 
Manickam Reddiar’s house about six months 
later, but nothing was recovered. Therefore, 
the only material on the basis of which the ap- 
pellant was sought to be proceeded against for 
contravention of S. 5 (i) (aa) of the Act is only 
his own statement dated 10-5-1973 and the 
statement of Varadaraj of the same date. 
Therefore, the question to be considered is 
whether the statements given by the appel- 
lant on 10-5-1973 and the one given by 
Varadaraj ‘constitute sufficient basis for pro- 
ceeding against the appellant for contraven- 
tion of S. 5 (i) (aa) of the Act. A perusal 
of the statement said to have been given by 
the appellant on 10-5-1973 indicates that the 
appellant came to Madras along with 
Varadaraj on the instructions of Manickam 
Reddiar of -Gopalapuram in Virudhunagar, 
that they were instructed by him to go te 
No. 42, Moore Street, Madras and get the 
sum of Rs. 25,000/-, that Manickam Reddiar 
gave the portion of a letter received by him 
from Singapore, that in pursuance of bis 
directions they came to Madras and received 
the sum of Rs. 15,000/- from one Shafeek, 
residing at No. 42, Meera Street, Madras 
and that later the appellant entrusted the 
sum of Rs. 10,000/- to Varadaraj, who ac- 
companied him. The said statement no- 
where refers to the name of the person in 
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Singapore, who had insfructed Manickam 
Reddiar to receive the payment. Nor does 
if establish any connection between the ap- 
pellant and the person resident outside India 


on. whose instructions the amount has been 
directed to be received by Manickam 
Reddiar. The question is whether on the 


basis of the statement alone, without any 
further corroboration, an offence under Sec- 
tien 5. (1) (aa) of the Act can be taken to 
be established as against the appellant. Sec- 
tien 5 (1) (aa) of the Act says: 


“No person in, or resident in, India shall 
receive, otherwise than through an auth- 
orised dealer, any payment by order or on 
behalf of any person resident outside India.” 
WFhis section makes the receipt of an amount 
by a person resident in India on the instruc- 
tions of or on behalf of any person resident 
outside India an offence. On the materials 
on. record, we are not m a position to know 
who is the person resident outside India, 
who had: given instructions either to Manic- 
kam Reddiar or to the appellant to receive 
any amount. The statement merely indi- 
cates that the appellant received a sum of 
Rs. 25,000/- from a person resident in India 
on the instructions of Manickam Reddiar of 
Virudhunagar, who is also a resident in 
India. The mere receipt of an amount on 
the instructions of a person resident in India 
cannot constitute the contravention of Sec- 
tion 5 {1) (aa) of the Act. The essential in- 
gredient which can constitute the contraven- 
tion of S. 5 (1) (aa) of the Act is the receipt 
of the amount by the person resident in 
India on the instructions of or on behalf of 
a person resident outside India, Before it 
could be found that there is a contravention 
of S. 5 (1) (aa) of the Act, we must know 
as to who is the person on whose instruc- 
tions or on whose behalf the amount was 
received and whether he is resident outside 
India. In this case, we know the person who 
has received the amount. But, we do not 
know the person resident outside India on 
whose instructions and on whose behalf 
the amount is said to have been received. 
The statement of the appellant merely in- 
dicates that he received the amount by order 
or on behalf of Manickam Reddiar. Manic- 
kam Reddiar is, admittedly, a person resident 
in. India and, therefore, any amount received 
on his instructions cannot amount to con- 
travention of S. 5 (1) (aa) of the Act. 


6 Learned counsel for the respondents 
would refer to the fact that the appellant’s 
statement dated 10-5-1973, refers to a por- 
tion of the- fetter said to have been received 
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from Singapore. The slip has not beer re 
covered’ and produced. Even assuming that 
the slip, which was handed over by Manic- 
kam Reddiar to the appellant, can be taken 
as the basis, it has not been shown that the 
slip formed a letter written by a person resi 
dent outside India, for it is possible that the 
letter might have been written from Singa- 
pore by a person resident in India, but who 
has gone there as a visitor. A person resi- 
dent outside India has a definite connotation 
and a mere visitor cannot be taken to bea 
resident outside India. In this case, the 
department has not established that the slip 
which has been referred to in the statement, 
is from a specified person outside India. As 
a matter of fact, the Department is. not able 
to name the person resident outside India 
from whom instructions had been received 
by Manickam Reddiar. In this view of the 
matter, it is not possible to say that the 
Department has established any nexus be- 
tween the appellant and the person resident 
outside India, who is said to have instructed 
the appellant or Manickam Reddiar to re- 
ceive the amount. Therefore, on the mate- 
rials on record, we cannot say that the con- 
travention: of S. 5 (1) (2a) of the Act has 
been. established as against the appellant, 
Accordingly, the appeal is allowed and the 
orders of the Deputy Director, Enforcement 
Digeetorate as also the Appellate Board. are 
set aside. No order as to costs. 

Appeal allowed, 
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BE P. Appulu, Petitioner v. A. Fatima 
Lohra and another, Respondents. 
€. R. P. No. 986 of 1982, D/- 15-4- 
1982.* 


E. N. Buildings (Lease amd Rent Con- 
trol) Act (18 of 1960). S. 23 — Suit for 
eviction on ground of building being re- 
quired for demolition and reconstruction 
— Rent Controller appointing Commis- 
sioner for inspection of tenanted portion 
— Appeal against mterlocutory order — 
Maintainability. 

In a suit for eviction from a portion of 
the building on the grownd that the 
building required to be demolished and 
reconstructed, the Rent Controller ap- 
pointed Advocate Commissioner tc in- 


sfe revise the order of Sub.-Court, 
Madurai, in C. M. A. No: 122 of 1980 
ete, D/- 25-4-1980. 


12/52/8236/82/VAN/SNV 
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spect the portion occupied by tenant on 
the application filed by the landlady to 
appoint a Commissioner to inspect the 
property which was to be demolished 
and reconstructed. In appeal against 


this order, a Commissioner was appoint-° 


ed to inspect the entire building and 
that was objected to by the tenant on the 
ground that no appeal lay to the appel- 
late authority under S, 23 as the order 
of appointment of Commissioner pending 
disposal of petition fer eviction relates 
only to procedural aspect. 


Held, the appeal filed against the order 
confining the report of the Commissioner 
only to the petition premises, was malin- 
tainable as to establish that the entire 
building requires to be reconstructed, 
unless the report submitted by the Com- 
missioner deals with the condition of 
the entire building as well, it would not 


be sufficient to inspect only the portion’ 


occupied by one of the tenants. The ten- 
ant is in occupation of the ground floor 
and if by chance, a portion of the up- 
stairs is to slide down, it would greatly 


affect not only the continued occupation, 


but it may even result in the personal 
safety of himself and his family being 
affected. Hence insteag of looking at the 
application as one fileq for appointment 


of Commissioner, the emphasis should be . 


laid in all such applications, to find out 
as to whether the refusal or the order- 
ing of the relief asked for, would affect 
the rights and liabilities of the parties 
and if it is an order of such nature ap- 
peal is maintainable, The 


and inspection was to be revealed at 
final hearing stage it would further de- 
lay the matter. 


The acid test to find out whether an 
appeal would lie or not is to ascertain 
whether the order if allowed to remain 
would effect the rights and liabilities of 
the aggrieved party, and is of such na- 
ture that the aspect sought to be estab- 
lished in the interlocutory stage is one 
which though to some extent can be 
established in the main matters, would 
due to its rejection at that stage pre- 
judice his valuable rights. If the appel- 
late Court finds that what is sought to 
be established cannot await the disposal 
of the main matter, it would also be a 


case where an appeal would necessarily ' 


(Para 9) 


lie 
Cases" Referred : Chronological Paras 


AIR 1981 NOG 171: (1981) 2 Mad LJ“ 
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should be at an early stage and if report | 
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(1981) 1 Mad LJ. 394: 94 Mad LW 160 12 
(1981) 2 Mad LJ 354.1981 TLNJ 166 3, 4 
AIR 1967 SC 799 4 
AIR 1967 SC 1360 4 
(1966) 1 Mad LJ 300:79 Mad LW 158 7 
(1965) 1 Mad LJ 287:77 Mad LW 611 7 


K. Vaitheeswaran, for Petitioner; 
K. Sengottian, for Respondents, 


ORDER :— Tenant is the petitioner 
herein, Aggrieved against the appoint- 
ment of a Commissioner to inspect the 
entire building, this revision petition is 
filed on the groung that the order of ap- 
pointment of Commissioner pending dis- 
posal of the petition for eviction relates 
only to a procedural aspect and there- 
fore, ag against the order of the Rent 
Controller, no appeal lies to the appel- 
late authority under S. 23 of Tami] Nadu 
Act 18 of 1960, ang hence, the order 
passed in C. M. A 122 of 1980, having 
been passed without jurisdiction, re~ 
quires to be set aside. 


2. It is the admitted case between the 
parties that both the tenant and the 
landladies sought fop appointment of an 
advocate. Commissioner to inspect the 
properties. The Rent Controller passed 
orders only in the application filed by 
the landladies directing that the pro- 
perties to be inspected are the proper- 
ties described only in R. C. O. P. 675 
and 679 of 1978, and not the entire build- 
ing, The appeal is confined to the order 
in I. A. 262 of 1980 in R.C.O.P. 675 
of 1978. The premises involved in this 
petition is one of the portions of the main 
building and the petitioner herein oc- 
cupies a portion of the ground . floor, 
There are four other tenants in the 
building, and one of them had al- 
ready vacated. The tenants involved in 
two other R.C.O.P. Nos. 683 and 685 of 
1978, having agreed to vacate, orders of 
eviction have been already passed. In 
this petition the landladies have sought 
for eviction of the tenant on the ground 
that the building is required for de- 
molition and reconstruction. 


3. The main dispute now revolves 
round the point as to whether the Advo-~ 
cate-Commissioner could submit his re~- 
port in respect of the entire building or 
it should be confined only to the pre- 
mises involved in the R.C.O.P. Tenant 
absolutely has no objection to the Advo~ 
cate-Commissioner inspecting -the pre- 
mises in his occupation. The order was 
passed by:the---appellate' authority has 
now resulted ‘in the further point being 
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taken that, ‘since the order passed by 
the Rent Controller, appointing a Com- 
missioner relates to a procedural aspect, 
in the light of the decision rendered. by 
this court. in. -Lakshmiammal v. Siva- 
subramania, (1981) 2 Mad LJ 206: (AIR 
1981 NOC 171) and Chinnaraja Naidu v. 
Bavani Bai. (1981) 2 Mad LJ 354, the 
appellate order deserves to be set aside. 


4. This court following the decision 
of the Supreme Court in Central Bank 
of India Ltd. v. Gokal Chand, AIR 1967 
SC 799 and Bant Singh Gill v. Shanti 
Devi, AIR 1967 SC 1360 held that it is 
only against final orders passed, appeals 
could be preferred and that by enter- 
taining appeals as against interlocutory 
orders, it only results in protraction of 
proceedings, which will have to be avoid- 
ed. Since this court has already dealt 
with elaborately by referring to all the 
conceivable authorities on this point, in 
the two decisions above referred to, even 
though Mr. Vaitheeswaran, learned 
counsel for the petitioner herein, had 
taken considerable efforts to place before 
this court all these authorities, it is not 


necessary to restate what have been re- ` 


ferred to in those decisions. The decision 
rendered by the Supreme Court in AIR 
1967 SC 799, (cited above) does not 
go to the extent of .holding that there 
could be no appeal filed whatsoever, as 
against any interlocutory order, to the 
appellate ‘authority constituted under 
the Act. In fact, it has been clearly held 
by the Supreme Court that if an inter- 
locutory order results in affecting’ the 
rights and the liabilities of a party to a 
proceeding, an` appeal’ could be enter- 
tained apart’ from appeals filed as against 
final orders, ` Therefore, there being no 
prohibition contemplated about appeals 
being filed against interlocutory orders, 
it is incumbent to find out whether a 
particular interlocutory order passed 
would affect the rights or liabilities of 
the party or not, To illustrate, if a ten- 
ant has started demolishing portions of 
the building to cause loss to the land- 


lord, the. landlord has the 
right to seek for eviction for 
acts of waste committed (S. 10 (a) 


(iii) ) and to establish as to what was 
going on and to prevent further loss to 


property, unless he gets an order for an. 


Advocate-Commissionery .to inspect the 
property, it would. highly prejudice. his 
tights. In spite..of impressing upon. the 
Rent Controller. of the. 
for the appointment of Commissioner, if. 
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it is rejected, to hold that until the main 
proceeding ig over, he would have no 
right to file an appeal to seek a remedy, 
and that he can establish it in the final 
hearing, could be of no benefit to land- 
lord because, by that time, sizable por- 
tion of building could be demolished or 
impaired in value. It can never be the 
intendment of the Act that an affected 
party cannot have recourse to remedies 
by way of appeal and revision, as 
against interlocutory orders, which are 
either illegal or incorrect or ordered 
without jurisdiction ete. It is only to 
prevent frivolous appeals being filed as 
against interlocutory orders, it was 
thought that only against final orders, 
appeals could be filed, but at the same 
time taking note of interlocutory orders 
which may affect the rights ang liabili- 
ties of parties, it has been held that, 
against such orders, an appeal would 
necessarily lie, Taking note of this as- 
pect, in Chinnarajy Naidu v. Bavani 
Bai (1981) 2 Mad LJ 354, this court, has 
held that, as against the interlocutory 
orders passed therein, an appeal would 
lie. 
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5. Hence it has to be held that, in 
each and every case, before rejecting, 
where preliminary objection is taken 
about the maintainability of an appeal 
filed against an interlocutory order, it is 
incumbent upon the court to first as- 
certain whether it is an order which had 
affected the rights or liabilities of the 
parties, and which by agitating only at 
the stage of the main matter, would 
prejudice his rights, 


6.. The next contention of Mr. Vaithe- 
eswaran is that, the Supreme Court deal- 
ing. with the appointment of a Commis- 
sioner to inspect the property, in respect 
of a matter which arises under Delhi 
Rent Control Act, having held that such 
an order is only of procedural nature, 
the present order, is no different from 


the same. Mr. Sengottian, learned coun- 
se] appearing for the landladies, would 
state that under the Delhi Act, there 
was no provision made in Sec. 36 (c) 


for the appointment of an Advocate Com- 
missioner to inspect the properties, but 
it only related to the appointment of 
Commissioner-. to examine witnesses. 
Whereas, under Act 18 of 1960 under 
Section 18 (A) itself, a right to get a 
Commissioner appointed to inspect the 
properties having been incorporated by 
way of amendment under Section 23 of 
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1973 Act the scope of this right statutorily 
conferred had not been properly under- 
stood in the earlier two decisions, He 
refers to Rule 19 of the Rules which 
deals with the inspection of the property 
by the Commissioner. 


7. Section 18 (A) came to be introduc- 
ed because of the decisions rendereq by 
this Court in Seethalakshmi Ammal v. 
Rajammal, (1965) 1 Mad LJ 287, and 
T. K. Chenna Kesavaly v. Mansukhlal, 
(1966) 1 Mad LJ 300, wherein it was 
held that the Act being a Code by itself, 
and when Rule 26 enabled only inspec- 
tion by the authority and since C.P.C. 
is not applicable in the absence of a spe- 
cific power, there is bar to appoint an 
Advocate Commissioner to inspect the 
property. 


8 A Commissioner appointed by 
court, Inspecting the property, whether 
it be found as a part of the rules oy part 
of the Act itself, in essence it is only 
one of the procedural aspects taken in 
the disposal of the main matter. When 
such a right had been given under the 
Act, it has to be treated as one of the 
essentia] steps that would require to be 
taken for rendering a decision in the 
main petition. When eviction of a 
tenant could be secured on grounds like 
subletting, committing of acts of waste 
using for different purpose, demolition 
and reconstruction etc., the right to get 
an early report or a faithful report ag 
to what was existing at the relevant 
point of time should not be underestimat~ 
ed. 1% cannot be understood in the per- 
spective in which an application is filed 
to examine a witness on commission, 
which was considered in the Supreme 
Court decision. There are circumstances 
in which, it is only by a Commissioner 
inspecting the property promptly and 
recording timely assessment of what 
obtains relating to the building, could 
alone assist courts to decide correctly. 
lf such prompt actions are not taken, it 
may destroy the valuable rights of the 
parties. It may so happen when a landlord 
‘high-handedly starts pulling down a 
portion of the main building, the tenant 
would be greatly interested in securing a 
Commissioner appointed forthwith. If the 
right of tenant to have access to stair-case 
is obstructed, he is most interested in 
seeking appointment of the Commissioner 
and secure immediate relief for 
restoring amenities, which is assured to 
him under Section 17 of the Act: In such 
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similar circumstances, if an application 
for appointment of Commissioner is not 
properly understood and appreciated and 
resulted in dismissal of the application, 
to hold that an appeal would lie, would 
result in taking away this right which 
is enshrined in the Act itself. 

§. The acid test to find out whether 
an appeal would lie or not is to ascer« 
tain whether the order, if allowed to 


remain, would affect the rights 
and _ liabilities of that party and 
is of Such a nature that the aspect 


sought to be established at the interlo- 
cutory stage 1s one which though to 
some extent can be established in the 
Main matter, would due to its rejection 
at this stage, prejudice his valuable 
rights. If the appellate court finds thal 
what is sought to be established in the 
I. A. cannot await the disposal of the 
main matter, it would also be gq case 
where an appeal would necessarily lie. 


10. The landladies have initiated pro- 
ceedings against the tenant on the 
ground that the building requires to be 
demolished and reconstructed. To estab- 
lish that the entire building requires tc 
be inspected, unless the report submittec 
by the Commissioner deals with the con- 
dition of the entire building as well, ii 
would not be sufficient to inspect only 
the portion occupied by one of the 
tenants. Here again, it will be usefu 
to illustrate about the futility of pre 
paring a report only for a particula 
portion of the building. Invariably, 
eracks develop from the foundation anc 
extend to the other portions which are 
above ground. In a building with tw: 
floors where cracks have already de 
veloped in the ground floor, by inspect 
ing only the second floor, it would no 
be possible to evict the saiq tenant, i 
the report is confined only to his portion 
Even for the tenant, it would be unwis' 
for him to occupy the top floor, if thi 
first floor and the ground floor are unsaf 
to be occupied. It will be in his own in 
terests to get a correct report as tı 
whether the building is fit enough to bi 
demolisheq or not. In matters of thi 
nature, unless at the appropriate time, 
Commissioner submits a report, it wil 
not be possible even for the Rent Con 
troller, to correctly decide the matter 
If inspection and report ig to Be relate 
to final hearing stage, it would furthe 
delay the matter. 

11. It is then contended that this i 
an aspect which could -be establishe 
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when the main petition is heard and dis- 
` posed of. No doubt, landladies will have 
to establish about the condition of the 
building and they may even examine an 
expert engineer, But such evidence 
would be characteriseq as motivated or 
interested, whereas by appointing a 
Commissioner, dispassionate report could 
be secured at the appropriate time, 
Rather Mr. Sengottiah straightway 
stated that instead of an Advocate, the 
qualified Engineer may be appointed 
to submit a report on the condition of 
the entire building and that the land- 
ladies are prepared for the same. This 
only shows that there is an imminent 
need for the inspection of the property, 
so that the exact condition of the build- 
ing could be established. The tenant is 
in occupation of the ground-floor and if 
by chance, a portion of the upstairs is 
to slide down, it would greatly affect not 
only the continued occupation, but 1t may 
even result in the personal safety of 
himself and his family being ` affected, 
Hence instead of looking at the applica- 
tion as one filed for appointment of Com- 
missioner, the emphasis should be laid 
in all such applications, to find out as 
to whether the refusal or the ordering 
of the relief asked for, would affect the 
rights and liabilities of the parties and 
if it is an order of such nature appeal is 
maintainable. When some of the other 
tenants have already agreed to vacate 
any delay in ascertaining the condition 
of the entire building would deprive the 
correct evidence being secured at the 
appropriate time. The appeal filed 
against the order confirming the report of 
the Commissioner only to the petition 
premises was maintainable and hence the 
revision petition is liable to be dismis- 
sed. It is now open to the parties to 
ask for a qualified Engineer to be ap- 
pointed as Commissioner so that the re- 
port secured could enable the Rent Con- 
troller to correctly decide about the con~ 
dition of the building. Even otherwise, 
the Advocate Commissioner will have to 
submit his report on the entire building, 
as asked for by the landladies? 


12. Yet another point taken is that, 
when under Section 2 (2) ‘building’ is 
defined as a part of a building let se- 
parately including appurtenant areas, 
the relief granted in an I. A. could nof 
be beyond the property described in the 
petition. This contention overlooks the 
fact that, if the entire buiding belongs 
to one landlord, he has the right to in- 
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stitute proceedings against more than 
one tenant by a single petition, as held 
in T. N. Krishnamurthi y, Jagat Tex- 
tiles, Madurai, (1981) 1 Mad LJ 394, and 
hence he can ask for a report for the 
building which he owns. Furthermore, 
when the appurtenant portions would 
also form part of the building in ques- 
tion, the report to be prepared about 
the condition of his building, would be 
with reference to the whole building 
and need not be only for the portion 

occupied by the tenant. 
13. In this view, the civil 
petition is dismissed. No costs. 
Revision dismissed, 


revision 


AIR 1983 MADRAS 59 
RAMANUJAM AND MAHESWARAN, Jd. 
O. Abdul Aziz and others, Appellants 
v, Additional Director of Enforcement, 
Ministry of Law, New Delhi, Respondent, 
A. A. O. Nos. 288 to 290 of 1980, D/= 
15-2-1982,* 


(A) Foreign Exchange Regulation Act 
(46 of 1973), Section 81 (3) — Foreign 
Exchange violation when old Act was 
in force —. Liability incurred is to be 
enforced by invoking provisions of old 
Act in view of S. 81 (3). 

In the instant case the foreign ex- 
change violation had taken place before 
the Act of 1973 came into force and the 
old Act of 1947 was in force. Though 
the show cause notices were issued afler 
the new Act came into force they were 
issued under the old Act. 

Held, as the offences were committed 
when the old Act was in force, the lia- 
bility could be said to have been in- 
curred under the old Act and the lia- 
bility incurred can be enforced as if the 
new Act had not been passed, Provisions 
in Section 81 (3) make the provisions of 
Section 6 of genera] clauses Act applica- 
ble which specifically preserves the pre- 
vious operation of any enactment re- 
pealed, or any liability incurred under the 
repealed enactment. (Para 6) 

(B) Foreign Exchange Regulation Act 
(7 of 1947), Section 19E — Statements of 
accused during preliminary investiga- 
tion taken by officers other than Director 


*Against order of Foreign Exchange Re- 
gulation Appellate Board (Southern 
Zone), Madras in Appeal No. 345 of 
1978 ete., D/- 20-3-1980. 
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of Enforcement — Adjudication proceed- 
ings and Enquiry conducted by Addi- 
tional Directoy of Enforcement — There 
is no violation of S. 19E. (Para 7) 


N. Ravindran, for Appellants; K. Swa- 
midurai, Addl. Central Government 
Standing Counsel, for Respondent. 


RAMANUJAM, J..— Since the points 
involved in all these cases are substan- 
tially the same and they arise from one 
and the same order passed by the Addi- 
tional Director of Enforcement, they are 
dealt with together. 


2. The appellant in C. M. A. 288 of 
1980 and the appellant in C. M. A. 239 
of 1980, are husband and wife and they 
have been found guilty for the contra- 
vention of Sections 5 (1) (aa) and 5 (1) 
(c) of the Foreign Exchange Regulation 
Act, both by the initial authority as 
well as by the Foreign Exchange Regula- 
tion Appellate Board, hereinafter refer- 
...Yed to. as the Appellate Board and in 

these. appeals they are challenging .the 
orders passed by the Appellate Board. 


3. On--27-1-1974, the residence of one 
Abdul ‘Azeez, -the- appellant in- C. M. A. 
288 of 1980 and -his-wife, the . appellant ` 
in’ C. M. A. 289 of 1980, weré Searched. 
‘During the search a few foreign ‘letters 
~ account -sheets,-a-note ‘book containing 
certain’. accounts and ‘particulars, four 
- pocket diaries, a-cheque ‘relating. ‘to an 
account in the Indian... Overseas Bank, 
Kumbakonam, standing in the name of 
Abdul Azeez and Foreign Exchange ' 
valued 295 -US 4; Brunel’ Doller note 
valued 5 and. Ceylon rupees’ 20 had been 
` recovered.. In’ his -statement ~ recorded 
on that date; Abdul Aziz who is a Malay- 
Sian citizen stated that he: was runn- 
ing a restaurant ` in: Malaysia’ and-a trans- 
port Company in India jointly with his 
` brother-in-law -:Muthalif:ang admitted 
’ having received Rs, 5000, : otherwise than 
. ‘through: authorised dealer in-foreign ex- 
change by order or on behalf of a person 
‘resident outside India’ ahd having: made 
, 20 payments amounting to Rs. 31, 600, to 
‘various parties in India on ‘behalf’ of. his 
“ brother-in-law, ` Muthalif ‘of Malaysia. 
He had further’ admitted’ ° ‘that he was 
“having in ‘his ‘possession ` ‘ the’ foreign © ‘ex- 
change which was‘seized from his hotse, 
which is the- balancé of the foreign èx- 
change which he brought from _ Malay- 
sia in March, 1973. ‘His © wife Havva 
-Beevi also. admitted 


‘payménts amounititig® to - Rs, “1,26/700/-"“as- 
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. Muthalif | 


of the Act. 
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arranged for her by her husband, Abdul 


Aziz otherwise thah through authorised 
dealers in foreign exchange under 
instructions from her husband Abdul 


‘Aziz, One Basheer, the appellant in 
in C. M. A. 290 of 1980, had also given 
a statement on 29-10-1974 to the effect 
that as per instructions of Abdul Aziz 
he received a sum of Rs. 40,000/- from 
an unknown person and handed over 
the same to Hayya Beevi. Based on 
the recovery of the varioug documents 
from the residence of Abdul Aziz and his 
wife and also the statements given by 
both as also by the said Basheer, show- 
cause notices were issued to them to 
show cause why they should not be pro- 
ceeded against for violation of the pro- 
visions of the Act. All the three persons 
‘led objections to the show cause notices 
and ‘after considering their objection, the 
‘Additional Directoy found the appellants 
guilty of the charges levelled against 
them in the Show cause notices and on 
the basis of their statements as ‘well as 
the documents ang other materials’ ` seiz- 
ed from the residence of `Abdul ~ Aziz. 
‘Ali the three filed appeals ' before ‘the 
“Appellate Board: “Before the | Appellate 
Board’ it was contended that’ the’ transac- 
‘tions referred to ‘in ‘the ‘show -cause 
notices did not involve’ ‘foreign ‘exchange 
-and, therefore, there was no ` violation 
of any vf the provisions of the « Act. 
‘However, the ~ Appellate ` ‘Board _ found 
‘admitted in ~ his 
. statement, dated 27-1-1974, | receipt | ba 
‘Rs. 5000/- through illegal ‘channel - 

‘Novémbex, 1973, under instructions’ pas 
from ‘Malaysia ` in. connection 
with’ the purchase of property for Mutha- 
lif, that "he has also’ admitted’ having 
“made payments totalling” Rs.. 31,600/- to 
` yarlous parties in India,. that as regards 
the charge ‘under Section 9 (c) for non- 
"surrender of ‘foreign currency ‘and fore- 
ign’ exchange, the . evidénce on. record 
showed that he | ‘failed to surrender with- 


‘in one month the foreign exeharige found 
in -his ‘residence and that,” 


‘therefore, he 
“has been. rightly held guilty for viola- 
tion of $.°5 (1) (aa), 5 (1) (c) and S. 9 


= Fu t i 


zA As regards his’ wif” Havva Béevi, 
‘who stands charged for’ violation of Sec- 


“ton 5 (1) (aa) for recéiving 8° payntiénts 


‘amounting to Rs. 1,26,700' imder instruc- 


tions, from Ñër husband Abdul “Aziz” who 
in. “her ‘statement. ` 
. _ dated- 27-1-1974, that -she“had‘reéeived: 8 _ 


; Was ‘then - réSidirig “in Malaysia’ Aña for 
flotation. oF Section, 5° D, ey for Having 
“payhients'“" amnouriting : 
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6,900/- to various parties in India, the 
appellate Board found that since these 
transactions have been admitted by her 
in her statement dated 27-1-1974, and 
also her husband’s statement given on 
the same day, she is guilty of contraven- 
tion of Section 5 (1) (aa) and S. 5 (1) (c) 
of the Act. However, on the question 
of penalty the Appellate Board found 
that a substantial portion of the amount 
received by her husband from Malaysia 
was mainly for family expenses and 
therefore the penalty amount of Rupees 
45,000/- levied under Section 5 (1) (aa) 
by the Director of Enforcement should 
be reduced to Rs, 30,000/-. The Appel- 
late Board, however, sustained the pen- 
alty of Rs. 3,000/- awarded for con- 
travention of S. 5 (1) (c). 

5. Basheer, the appellant in C.M.A. 
290 of 1980 is, found to have contraven- 
ed Section 5 (1) (aa) and Section 5 (1) 
(c) in respect of Rs. 40,000/-. Out of 
the said sum of Rs. 40, 000/-, he has de- 
‘livered a sum of Rs. 20. ,000/- to Havva 
Beevi, wife of Abdul Aziz and kept the 

_ balance’ of Rs, 20,000/-- with him. The 
` said sum of Rs, 20,000/- receiveg by 
“Havva Beevi forms part of the sum of 
Rs.. 1,26,700/- which is the subject matter 
of’ the charge as against Havva Beevi; 
Since Basheer hag admitted in his state- 
ment the receipt of Rs. 40,000/~ and its 
later distribution on’ the instructions of 
. Abdul-- Aiziz who was then residing in 
Malaysia, the Additional. Director found 
“the charge proved and levied a penalty 
‘of Rs., 5000, The conviction ‘and’ -the 
= ‘penalty” have been sustained by the Ap- 
_ pellate Board. T 
6. In all these’ three “appeals, a ‘legal 
. plea has been raised ` by. the. learned. 
‘counsel for the appellants.’ According: 
‘to him, the raid was conducted by ~ the 
Enforcement’ Directorate on 27-1- 1974, 
and the show cause notices have been 
_, Issued ’thereafter under the provisions 
‘of the Foreign Exchange Regulation Act, 
1947, when ‘that Act, stood repealed ‘by 
_the enactment of the Foreign Exchange 
Regulation Act, 1973. The contention of 
o the learned. counsel is that” on the facts 
of ‘this | ‘ease the show’ cause notices can 
be issueq only under the “1973 Act 
and not under: the 1947 Act and that 
. even if the (1947, Act is applied, the 
_ statements ‘recorded from . the _appellants 
cannot be acted. upon as the’ ‘Statements 
„have not. been ® ‘taken by the Director ‘of 
Enforcement as? ponela by S.. 198 ; 
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_of S. 6 of the General Clauses Act, 1897 


_ tion of any enactment , repealed or any 


Though the. 


_ they were in relation to. an offence. which 
- has been committed , when the old Act 


f committed when the old Act was in torce, 
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the facts of this case the 1947 Act is 
not applicable and that action could be 
taken only under the 1973 Act, refers 
to Section 81 of the 1973 Act, which is 
repealing anq saving section. Section 
81 (1) repeals the Foreign Exchange Re- 
gulation Act, 1947. Section 81 (2) says 
that notwithstanding such repeal any- 
thing done or any action taken or pur- 
ported to have been done or taken under 
the repealed Act in so far as it is not 
inconsistent with the provisions of the 
Act, should be deemed to have been 
done or taken under the corresponding 
provisions of the Act. The submission 
of the learned counsel for the appellants 
is that ig anything has been done or 
action taken urider the 1947 Act in res- 
pect of the foreign exchange violation 
by the appellants, that could be saved 
and that in this case everything includ- 
ing the raid has been done after the new 
Act came into force, and therefore, S, 81 
will not come to the aid of the depart- 
ment. However, the learned counsel,’ in 
our view, has overlooked the provisions 
in S. 81 (3) which makes the provision 


with regard..to the effect of repeal, ap- 
plicable. S. 6 of the General Clauses Act 
specifically preserves the previous opera- 


liability incurred under the repealed 
enactment. In this: case,’ admittedly the 
Foreign Exchange... violation „has taken 
‘place before the.. new. Act: came. -into}- 
force and when the old Act was in’ force. 
show cause notices, were 
. issued after the new Act-came into force, 


was in force. Since the offence has been 


i a 


the „appellants should be taken ` to-have 
incurred a liability under the. old Act 
for the offences committed ‘while that 
Act was in operation. In-‘such. cases, on 
the basis of S. 6 of the General. Clauses 
Act, the liability incurred can ‘be en- 
forced as if- the 1973” Act“had not been 
passed, Thus. for .the offence committed 
oy the liability incurred under the old 
Act the provisions of the old Act.can be 
invoked treating the new Act as not hav-|. 
ing. been passed. Therefore, .it should be 
Nel: that the 1947 Act has rightly, been 
bes in this -case. i 


ent ren a 


a, The other ‘contention, of the -learn- 
A -counsel jis- that:;ig ‘the -1947;Act is to be- 
„+ applicable; then: under: See- 19E:it is only. 
ithe, Directoy: of: Enforcement ' who could 
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take gq statement but in this case the 
statements have been taken by officers 
other than the Director of Enforcement 
and, therefore, the statements given by 
the appellants cannot be relied on as 
having any evidentiary value. But a 
perusal of S. 19E shows that the said sec- 
tion constitutes the Director of Enforce- 
ment ag an authority to conduct ad- 
judication proceedings and to conduct an 
enquiry in connection with any viola- 
tion. In this case the enquiry and the 
adjudication have actually been con- 
ducted by the Additional Director of 
Enforcement and, therefore, there is no 
violation of S. 19E. Taking of a statement 
at the stage of the preliminary investi- 
gation preceding the adjudication pro- 
ceedings cannot attract S. 19E. There- 
fore, eyen though the statemenis have 
been taken from the appellants by the 
officers subordinate to the Director of 
Enforcement, that will not violate S. 19E 
as alleged by the appellants’ learned 
counsel, In this view of the matter, the 
proceedings for adjudication initiated 
under the old Act cannot be said to be 
invalid, 


8. Since the finding of the initial au- 
thority as well as the Appellate Board 
are based on the statements made by the 
appellants. themselves as also the re- 
cords seized from the residence of Abdul 
Aziz, the initial authority as well as the 
Appellate Board have rightly come to 
the conclusion that the charges levelled 
against the appellants in the show cause 
notices had been proved. Though the 
learned counsel for the appellants re- 
fers to certain minor discrepancies in the 
statements of the charges as also the 
statements given by the appellants, we 
do not think that there is any justifica- 
tion for interfering with the finding of 
the initial authority as well as the Ap- 
pellate Board that the appellants have 
contravened the various provisions of the 
Act referred to in the show cause notices 
as against them, z 


9. Then the further question that is 
canvassed before us is as to whether the 
penalty awarded against each of the ap- 
pellants could be justifieg as reasonable 
and proper. As regards Abdul Aziz, the 
initial authority has levied an aggregate 
penalty of Rs. 18,300, and the Appellate 
Board has sustained the quantum of 
penalty as being reasonable, As regards 
Havva Beevi, the initial authority has 
levied an aggregate penalty of Rs. 48,000, 
which has been reduced by the Board te 
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Rs. 33,000/-. As regards. Basheer the ag- 
gregate penalty levied was Rs. 10,000 
and this was sustained by the Appellate 
Board. The learned counsel for the ap- 
pellant in C. M. A, 289 of 1980 contends 
that the levy of even the reduced 
penalty of Rs, 30,000, is excessive having 
regard to the fact that she being the wife 
of Abdul Aziz had no other go except 
to act as per his instructions, that as the 
wife she cannot refuse to receive the 
amount sent by the husband for the 
benefit of the family and, that though 
there is technical violation by her by the 
receipt of the amount through persons 
resident in India on instructions from 
her husband who is residing outside 
India, her conduct in receiving the 
amount should be viewed leniently. On 
the ground that a substantial portion of 
the amount received by her was utilised 
for the benefit of the family, the Appel- 
late Board has already reduceg the 
penalty: from Rs. 45,000 to Rs. 30,000. We 
are inclined to take the view that Havva 
Beevi being the wife of Abdul Aziz she 
is bound to obey and carry out the in- 
structions of her husband. Any disobedi- 
ence of the instructions on her part: will 
either result in her estrangement with 
the husband or the money sent by the 
husband being lost to the family. There- 
fore the said circumstance should be 
taken into account in determining the 
question whether the penalty levied is 
reasonable. Taking note of the said cir- 
cumstance we are inclined to reduce the 
penalty of Rs, 30,000, as awarded by the 
Appellate Board to Rs. 20,000. The 
penalty of Rs. 10,000, levieq against 
Basheer does not call for any interfer- 
ence as there are no extenuating circum- 
stances. 


10. In the result, the Civil Miscellane- 
ous Appeals Nos. 288 and 290 of 1980 are 
dismissed and Civil Miscellaneous Ap- 
peal No. 289 of 1980 is partly allowed, 
and the aggregate penalty levied on the 
appellant therein is reduced to Rs. 23,000/- 
There will be no orders as to costs in 
any.of these appeals. 

Order: This matter has come uy for 
being mentioned today. 


11. The appellant in C. M. A. 289 of 
1980 states that he may be granted some 
time for payment of the penalty amount. 
He is granted two months time from 
this date for payment of penalty levied. 

Appeal dismissed, 
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AIR 1983 MADRAS 63 
RAMANUJAM AND MAHESWARAN, JJ. 
T. S. Kothandaraman and another, 
Petitioners v. Sub-Collector, Mettur and 
another, Respondents. 
W. P, No. 10316 of 1981, D/- 15-2-1982. 


Tamil Nadu Debt Relief Act (13 of 
1980), S. 3 (d), Provisos (v), (vi) and. (vii) 
(as amended by Act 10 of 1981) — Rela- 
tive scope — Provisos act on different 
sets of individuals and not on one and 
the same set of persons. 


Having regarg to the object of the Act 
and the language used in the respective 
provisos, viz. (v), (vi) and (vii) to S. 3 (d), 
jt is cleay that the provisos are intended 
to apply to three different sets of per- 
sons: (1) persons owning exclusively 
agricultural lands, (2) persons owning 
exclusively immovable properties other 
than agricultura; lands, and (3) owning 
agricultural lands as well as other im- 
movable properties. As regards the first 
category of persons, the Legislature has 
fixed 10 acres of unirrigaled land and 5 
acres of irrigated lang as a limit for the 
purpose of exclusion from the provisions 
of the Act, In respect of second and 
third category of persons, the 
Rs. 25,000/- has been fixed as the cri- 
teria for the purpase of excluding those 
persons from the purview of the Act. 
When the three provision, are intended 
to serve the same purpose of finding out 
whether a particular person comes with- 
in the purview of the Act or not, the 
Legislature could not have provided 
different and inconsistent tests in respect 
of the same persons. Therefore, giving a 
harmonious construction to the saiq pro- 
visos and reading them conjointly, the 
only conclusion possible is that the pro- 
visos act on different sets of individuals 


and not on one and the same set of 
persons. (Para 12) 
R. Mathurbatham, for Petitioners; 


P. Jayaraman ang S. Jagadeesan for 
Govt. Pleader, for Respondents. 


RAMANUJAM, J.:— The petitioners 
herein have prayed for the issue of a 
writ of certiorari to quash the order of 
the first respondent Dt. 8th Sept., 1981 
allowing the second respondent’s appeal 
and setting aside the orders of the Spe- 
cia} Tahsildar, Debt Relief, Mettur Dt. 
31st Oct., 1980 holding that the petition- 
ers are entitled to the benefits of Tamil 
Nadu Act 13 of 1980. 
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2. The petitioners herein have taken 
a mortgage loan of Rs. 20,0¢0/- from the 
second respondent on 8th April, 1974 and 
the said mortgage debt was outstanding 
on the date of the commencement of 
Tamil Nady Act 13 of 1980. Taking ad- 
vantage of the provisions of the said 
Act, the petitioners filed an application 
under S. 6 of the said Act before the 
Special Tahsildar (Debt Relief) Mettur 
for a certificate of redemption alleging 
that their annual household income is 
less than Rs. 4,800/- and that therefore 
they are entitled to the benefits of the 
Act. The said application was opposed by 
the secong respondent on the ground 
that, the petitioners’ annua] household 
income was more than Rs. 4,800/-. The 
Special Tahsildar, by his order Dt, 31st 
October, 1980 found that the annual 
household income of the petitioners does 
not exceed Rs. 4,800/- and! therefore they 
are entitled to a certificate of redemp- 
tion. By the same order he also directed 
an unsecured debt of Rs. 7,500/- due by 
the petitioners to the second respondent 
on a promissory note te stand discharged. 


3. There was an appeal by the second 
respondent to the first respondent herein 
against the said order of the Special 
Tahsildar, When the said appeal was 
pending, the definition of ‘debtor’ under 
S. 3 (dì stood amended by the Tamil 
Nadu Act 10 of 1981. By this amend- 
ment, a proviso has been introduced te 
5. 3 (d) excluding certain persons from 
the definition of debtors. The provisos (i) 
to (iv) are not relevant in this case. The 
provisos (vy), (vi) and (vii) are relevant 
for the purpose of the present discussion 
and: those provisos are extracted below: 


“(y) Whether individually or joinly 
owns in this State or elsewhere agricul- 
tural lands exceeding ten acres of un- 
irrigated lands or five acres of irrigated 
lands (whether irrigated from a Govern- 
ment source or a private seurce): 


Explanation: Where any person owns 
both irrigateq and umirrigated lands, for 
the purpose of calculating under pro- 
viso (v), the extent of land owned by 
him, one acre of irrigated land shall be 
deemed to be equal to two acres of un- 
irrigateq land; or. 

(vi) Whether individually or jointly 
owns in this State or elsewhere any 
other immovable property (other than 
agricultural lands), the market value of 
which exeeeds twenty-five thousand 
rupees, 
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(vii) Whether ..individually or jointly 
owns in this State or elsewhere both 
agricultural lands and other immovable 
property, the market value of both such 
agricultural lands anq other immovable 


property exceeds twentyfive thousand 
rupees, 
Explanation: For the purpose of pro- 


visos (vi) and (vii), the market value of 
the immovable property of both the 
agricultura] lands ang other immovable 
property, as the case may be, shall be 
estimated to be the price, which in the 
opinion of the authority prescribed in 
this behalf, such immovable property or 
both the agricultural lands and other im- 
movable property, as the case may be, 
would have fetched if sold in the open 
market on the 19th April, 1980”. 

4. At the stage of the appeal, the ap- 
pellate authority, the first respondent, 
taking note of the fact that the peti- 
tioners own 4.02 acres of irrigated dry 
lands, held that as the petitioners are 
not small farmers, they are not entitled 
to the benefits of Tamil Nady Act 13 of 
1980. Obviously the reasoning given by 
the first respondent that the petitioners 
who are not smal] farmers as they hold 
an extent of 4.02 acres of irrigated dry 
lands are not eligible for the relief 
under Tamil Nadu Act 13 of 1980 is 
untenable and unsupportable. If the 
petitioners are not small farmers, iy re- 
spect of the debts they are not entitled 
to claim benefits under Tamil Nady Act 
31 of 1976 and therefore they will 
straightway come within the scope of 
Tamil Nadu Act 13 of 1980 provided: (i) 
theiy annual household income is not 
shown to be more than Rs. 4,800/- and 
(ii) they also do not come within the 
exceptions set out in the provisos above 
referred to. Therefore, the order of the 
first respondent cannot be such as sus- 
tained and the matter has to be remitted 
back to the appellate authority for con- 
sideration of the question as to whether 
the petitioners’ annual household income 
was more than Rs. 4,800/- or not as on 
31st Dec., 1979 for the purpose of finding 
out whether they are entitled to the 
benefit of Tamil Nadu Act 18 of 1980 or 
not. 

5. However, the learneq counsel for 
the second respondent contends that 
even though the petitioners are found to 
own 4.02 acres of irrigated dry lands 
which is less than the limit of lang pre~ 
scribed in proviso (v), the said lands 
held by the--petitioners has been 
to be worth more than Rs. 40,000/- in 
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value in the annexure to the mortgage 
deed itself for the purpose of the stamp 
duty, and therefore the petitioners as 
persons owning agricultural] lands worth 
more than Rs, 25,000/- as contemplated 
in proviso (vii) will stand excluded by 
the said proviso to S. 3 (d). According 
to the learneq counsel for the second 
respondent, though under proviso (v), 
the petitioners having regard to the ex- 
tent of land owned by them may be 
taken to be persons coming within the 
purview of the Act, under proviso (vii) 
they will have to be taken out of the 
purview of the Act, having regard to 


the fact that their agricultura] lands 
are worth more than Rs. 25,000/-. 
6. The learned counsel for the peti- 


tioners would contend that once the peti- 
tioners are found to come within the 
purview of the Act as the extent of land 
held by them was lese than i9 acres of 
unirrigated lang or 5 acres of irrigated 
lands as provided in proviso (v), there is 
no question of theip being excluded from 
the purview of the Act with reference to 


the other provisos. According to the 
learneg counsel for the petitioners, the 
provisos (v), (vi) and (vii) shoulq be 


understood to operate independently and 
they cannot be applieq cumuilatively, 
that the persons coming under these three 


-provisos should be taken as three separate 


and independent groups and if by applica- 


_tion of one proviso one group comes with- 


in the purview of the Act, the benefit of 
the Act cannot be denied to that group 
merely because the group is likely to fall 
within the other provisos. The learned 
counsel also submits that the provisos 
should be read harmoniously so as to 
avoid the conflict or as operating on the 
Same set of persons, Thus the main 
question is as to what is the relative 
scope of the three provisos set out above. 


T. There is no dispute that though the 
provisos were introduced by Tamil Nadu 
Act 10 of 1981, they have to be applied 
to the petitioners’ case as their appeal 
was pending before the appellate author- 
ity. Even otherwise the Act has been 
specifically made retrospective in ope- 
ration from 19th April, 1980, It is for this 
reason the applicability of the provisos to 
S. 3 (d) which have been introduced by 
Act 10 of 1981- to the petitioners’ case 
has not been disputed before us by the 
learned counsel for the petitioners. The 
learned counse] for the petitioners would 


‘Say. that since the-appellate authority has 


found that the petitioners have got only 
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4.02 acres of irrigated dry lands well 
within the limits set owt in proviso (v), 
they should be taken to be entitled to 
come within the scope of the Act and if 


they establish that their annua] house-. 


hold income was less than Rs. 4,800/- 
they are entitled to claim the benefits of 
the Act and, therefore, the only thing 
that has`to be considereq by the appel- 
late authority is to find out whether the 
petitioners’ annual household income 
was Rs. 4,800/- or not and dispose of the 
appeal based on the said finding, 

8. On the other hand, the learned 
counsel for the second respondent sub- 
mits that even though the extent of land 
held by the petitioners is less than the 
limit prescribed in proviso (v), the lands 
are worth, even according to the valua- 
tion given by the petitioners in the 
mortgage deed, more-than Rs, 25,000/- 
and that will take the petitioners out of 
the purview of the Act-under proviso (vii). 
The question is whether the petitioners, 
who admittedly do not stand excluded 
by proviso (vy) can be taken to have been 
excluded by the application of pro- 
viso (vii). 

9. On a due consideration -of the 
matter, we are of the view that the three 
- provisos referred to above have separate 


and independent operation .on three 
different groups of people. Proviso -(v) 
deals with the extent of agricultural 


land held by a person and provides the 
extent of land as a measure for finding 
out whether that person will come 
under the purview of the Act or not, 
This proviso does not refer to the value 
of the agricultura] lands, and the worth 
of the’ agricultural lands has not been 
considered as being material for the 
application of proviso, (v). 

10. Proviso (vi) provides that if per- 
sons, either individually or jointly, own 
any other immovable property other 
than agricultura] lands and if the market 
value of such property exceeds Rupees 
25,000/-, then those . persons wil} stand 
excluded from the purview of the Act. 
This proviso specifically refers to per- 
sons owning immovable property other 
than agricultural lands. Having regard 
to the language used in the proviso it 
can only refer to persons owning im- 
movable property other than 
tural lands, 

11. Proviso (vii), however, deals with 
persons who either individually or joint- 
ly own both agricultural lands or other 
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immovable property, the market value of 
which exceeds Rs. 25,000/-, 


12. Having regard to the object of 
the Act and the language used in the 
respective provisos, we are of the opin- 
ion that the provisos are intended to 
apply to three different sets of persons: y 
(1) persons owning exclusively agri- 


: cultural lands, (2) persons owning exclu- 


sively immovable properties other than 
agricultural lands and (3) persons owning 
agricultural lands as well as other im- 
movable properties, So far as persons 
owning exclusively agricultural lands, 
the Legislature has thought it fit to use 
a different measure, that is to fix a ceil- 
ing on one’s extent of holding to deter- 
mine whether he is to be brought within 
the Act or not and has fixed 10 acres of 
unirrigated land and 5 acres of irrigated 
land as a limit for the purpose of ex- 
clusion from the provisions of the Act. 
In respect of persons owning other im- 
movable property, other than a agricul- 
tural] lands or both immovable property 
and other agricultura] lands, the limit 
of Rs, 25,000/- has been fixed as the cri- 
teria for purpose of excluding those per- 
sons from the purview of the Act, In our 
view, the construction which we have 
adopted of the provisos (vy), (vi) and (vii) 
not only gives some effect to the policy 
and object of the Act, but is also a har- 
monious construction, When the three 
provisions are intendeqd to serve the 
same purpose of finding out whether a 
particular person comes within the pur- 
view of the Act or not, the Legislature 
could not have provided different and 
inconsistent tests in respect of the same 


_ persons. Therefore, giving a harmonious 


construction to the saiq provisos and 
reading them conjointly, the only con-|. 
clusion possible is that the provisos . act 
on different sets of individuals and not 
on one and the same set of persons. 
If a person ` holds only agricultural 
lands, the proviso (v) operates in his 
case and the test to be adopted is to see 
whether he owns 10 acres of unirrigated 
lang or 5 acres of irrigated land, If by 
adopting. that test he is found to come 
within the scope of the Act, then there is no 
question of his being subjected to other 
tests which has been set out in provisos 
(vi) and (vii). Similarly, if a person holds 
immovable properties, the market value 
of which exceeds Rs. 25,000/-. -he will 
stand excluded under proviso (vi), Pro- 
viso (vii), is intended to apply, as already 
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stated, to persons who own both agricul- 
tural lands and other immovable pro- 
perty, the market value of both of which 
exceeding Rs, 25,000/-. Obviously this 
provision will not apply to a person who 
holds either only agricultural lands or 
only immovable properties to whom pro- 
visos (y) and (vi) will have to apply and 
only to persons who own both agricul- 
tural lands and other immovable pro- 
perty this proviso has to be applied. 
Therefore, in this light we are not in- 
-clineq to agree with the contention ad- 
vanced on behalf of the second respon- 
dent that since the petitioners’ agricul- 
tural lands are worth more thay Rupees 
25,000/- they have to be brought within 
the proviso (vii), for, proviso (vii), as we 
have already said, applies only to per- 
sons who own both agricultural lands 
ang other immovable properties. The 
learned counsel for the second respon- 
dent would say that the petitioners, 
apart from owning agricultura] lands 
also own some other immovable pro- 
perty. Now that we are remitting the 
matter to the first respondent for a 
fresh consideration in the light of the 
opinion expressed by us as to the rela- 
tive scope of provisos (v), (vi) and (vii), 
the appellate authority has to consider 
as to which of the three provisos applies 
to the petitioners after ascertaining their 
properties. 


13. The order of the appellate au- 
thority, first respondent, Dt, 8th Sept., 
1981 has, therefore, to be set aside with 
a direction to him to consider the matter 
afresh after considering the question as 
to what are the properties owned by the 
petitioners, both agricultural] lands and 
other immovable properties, and decide 
the question as to the petitioners’ entitle- 
ment to the benefits of the Act in the 
light of the amended provision. 


14. At this stage we have to mention 
that the order of the Special Tahsildar 
which is the subject matter of the appeal 
before the first respondent also directs 
the discharge of the promissory note 
debt of Rs. 7,500/-, assuming that the 
Act enables him to discharge ‘the pro- 
missory note debt. Even though the pro- 
-missory note debt is covered by S. 4 of 
Tami] Nadu Act 13 of 1980 the Tahsil- 
dar or the other authorities constituted 
under the Act have not been specifically 
enabled to discharge a promissory nole 
debt by giving a certificate of discharge. 
No doubt S, 4 (1) says that no suit or 
proceeding could be filed against a 
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debtor coming within the definition of 
the Act in any Civil Court and even if 
a suit has been filed before the com- 
mencement of the Act, the suit will 
stand stayed, But before a suit is held as 
not maintainable or held abated, it is 
the Civil Court which has to find as to 
whether the defendant in the suit is a 
debtor as defined in the’ Act. Therefore, 
as and when the second respondent files 
a suit against the petitioner for re- 
covery of the promissory note debt, the 
petitioners can put forward their claim 
that they are entitled to the benefits of 
Tamil Nadu Act 13 of 1980 and their 
entitlement to the benefits of the Act 
has to be considered by the Civil Court. 
Therefore, the direction of the Tahsildar 
discharging the promissory note debt 
cannot be sustained in law, but as that 
order is not before us, we merely ex- 
press our opinion so that the appellate 
authority will modify the order of the 
Tahsildar suitably. 

15. As it is stated that the appeal 
was fileq long before the amendment 
made to Act 13 of 1980 by Tamil Nadu 
Act 10 of 1981, the second respondent 
herein who is the appellant before the 
first respondent wants permission to file 
additional grounds based on the amend- 
ed provision. The permission is granted. 

16. The order of the first respondent 
is set aside and the matter is remitted to 
the first respondent for fresh disposal 
in the light of the observations above. 
No costs. 

Order accordingly. 
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T. Chengalvarayan, Appellant v. The 
Muthialpet High School, Madras and 
others, Respondents. 

W. A. No. 59 of 1981, D/- 11-2-1982.* 


(A) Limitation Act (36 of 1963), S. 5 — 
Appeal before Chief Educational Officer 
by a teacher against order of termina- 
tion of services — Appeal filed beyond 
time prescribed in agreement between 
teachey and Management — Appeal is 
incompetent — S, 5 is not attracted. 

Where the appeal was filed by a teacher 
against the order of terminalion of 


*Against judgment of Mohan J., in 
W. P. No. 1358 of 1978. D/- 18-6-1980. 
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his services before the Chief Educational’ 


Officer beyond time prescribed in the 
agreement between the teacher and the 
Management, the 
maintainable when there was nọ provi- 
sion in the agreement for excusing the 
delay in filing such appeal nor S. 5 of the 
Limitation Act would be applicable to 
the appeal as the proceedings were not 
in court nor the appeal preferred was 
under any special or local enactment. 
(Para 2) 

(B) Constitution of India, Art. 226 — 
Writ appeal — Pleas open to aggrieved 
party. 

Where the order of the Govt. uphold- 
ing order of lower authority directing 
reinstatement of a teacher was though 
challenged by the management in. the 

` writ petition on ground of its being not a 
speaking order and also on the ground 
that the first appeal against the order 
was time barred but the single Judge 
allowed the writ petition on the only 
ground that the order of the Government 
was not a speaking order without going 
into the merits of the case at all, it 
could not be said that the question of 
limitation could not be raised in appeal 
after the Govt. had decided the matter 
after remand when the Govt. had not 
-decided the question of limitation, The 
matter also could be lookeg at from a 
different angle. The order in writ peti- 
‘tion was in the nature of a remand order 
and even if there was any finding that 
finding could not be held to have reach- 
ed finality and in the appeal preferred 
against an order made in the remanded 
proceedings it was certainly open to the 
aggrieved party to question any finding 
in the remand order provided the court 
which heard the appeal or the matter is 
of a higher jurisdiction or if it was made 
by a single Judge it was dealt with by a 
Bench. < (Para 2) 

U. N; R. Rao, for Appellant; S. Chel- 
laswami and A. Sivaji, for Govt.. Pleader, 
for Respondents. 


V. RAMASWAMI, J.:— This is an 
appeal by a a teacher whose services 
have been terminated by the first re- 
spondent-schoo] management. On 24th 
July 1969 a memo of charges was issued 
to the appellant to show cause why ap- 
propriate disciplinary action should not 
be taken against him. The memo set out 
the charges and called for an explana- 
tion. The appellant submitted his expla- 
nation on the 23rd Aug. 1969. On 8th 
Sept. 1969, the Chairman of the Board 
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of Directors of the schoo] management 
informed the appellant that the Commit- 
tee was not Satisfied with his explana- 
tion on the charges and he was further 
called upon tobe present for an oral en- 
quiry if he so desired with such oral or 
documentary evidence. Te this the ap- 
pellant replied stating that since his ex- 
planation is held not satisfactory in the 
memo dated 8th Sept. 1969, he was cer- 
tain that he may not be meted out the 
justice in the proposed enquiry by the 
Committee and that therefore, he was 
not willing to subject himself to further 
enquiry. He then made a request to the 
Committee to communicate its decision 
early So as to enable him to take further 
necessary action for the redressal of his 
grievances ‘from the accepted judicial 
body’, On 17th Sept. 1969 the Committee 
again sent a notice informing him that 
the Committee still desires to give an 


opportunity to him to appear in person 


and substantiate his statement given in 
reply to the charge memo, But the ap- 
pellant reiterated his contention that he 
will not appear before the Committee. 
The Board then perused the Disciplinary 
Committee records and the findings, and 
agreeing with the findings, the Com- 
mittee terminateq the services of the 
appellant from the date of the service of 
the order of termination. They also 
stated that by generous view the Board 
also grants the teacher three months’ 
salary-in lie, of three months’ notice of 
termination. This order of the Board 
was communicated by letter dated 29th 
September, 1969, by the co-respondent 
to the appellant herein enclosing a 
cheque for Rs, 751-50, representing 
three months’ salary. This letter was 
served on the appellant on 29th Septem- 
ber, 1969, itself, as seen from the local 
tapal register showing the acknowledg- 
ment of the receipt of that letter. For- 
mally the appellant had also acknowledg- 
ed it though very late on 4th November, 
1969. On the 10th November, 1969 the 
appellant preferred an appeal before the 
Chief Educational Officer, the 4th res- 
pondent herein. That appeal was dis- 
missed by the 4th respondent on 8th 
January, 1970, on the ground that the 
appeal was barred bv limitation under 
Clause 10 of the agreement, dated 25-2- 
1964, executed by the appellant and the 
schoo] management. An appeal against 
the order of termination will have to 
be filed within one month from the date 
‘of receipt of the order and any appeal 
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preferred after the expiry of the said 
period will be liable for summary rejec- 
tion. However, it appeared the Joint 
Director of School Education by his 
letter D. O. No. 32506/G7/70 dated 30-4- 
1970, directed the Chief Educational 
Officer’ to take the case on file for consi- 
deration on merits on the ground that 
the delay in the submission of an appeal 
is only negligible. Though the Chief 
Educational Officer could have stated 
that he could not be directed to take the 
appeal on file as his order dated 8th 
January, 1970, is in the nature of a quasi- 
judicial order, an authority subordinate 
to Joint Director seems to have simply 
submitted to the direction, took the ap- 
peal on file, considered the same on 
merits and held that the teacher had 
not been given an opportunity to show 
cause against the punishment and that 
therefore the order is liable to be set 
aside. He accordingly set aside the 
order and directed the management to 
reinstate him with immediate effect, The 
Management preferred an appeal to the 
Director of School Education on 17th 
August 1970 in which among the various 
grounds they had also stated the appeal 
was not maintainable. But all the same 
the Director rejected the appeal and con- 
firmed the order. The management pre- 
ferred a further appeal, against this order 
to the Government but the Government 
dismissed the same without giving any 
reason. Thereafter the management 
preferred. W. P, 1587 of 1972 and W. P. 
3217 of 1973, praying for a writ of 
mandamus and a writ of certiorari re- 
spectively, As seen from the order of 
Ramanujam, J. in disposing of these two 
writ petitions the management has rais- 
ed number of grounds of which one was 
that the appeal filed by the teacher 
against the order of the management, 
dated 29th October, 1969 was barred by 
time as per clause 10 of the agreement 
and that therefore the 4th respondent 
had no jurisdiction to entertain the ap- 
peal or direct the management to rein- 
State the appellant. However the learn- 
ed Judge did not deal with this question 
since he agreed with the other conten- 
tion that the Government order is liable 
to be set aside on the ground that it was 
not a speaking order. In that view, he 
set aside that order and directed the 
Government to consider the appeal] afresh 
on merits. The Government again pass- 
ed an order dismissing the petition filed 
‘by the management. Thereafter the 
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management preferreqd W. P. No. 1358 - 
of 1978, praying for the issue of a writ 
of certiorari to quash the orders of .the 
Chief Educational Officer, Director of 
School Education and the Government. 
In the writ petition also the management 
had raised the question of limitation and 
contended that the appeal filed before 
the 4th respondent — the Chief Educa- 
tional Officer was beyond the time pre- 
scribed and that therefore the 4th res- 
pondent had no jurisdiction to entertain 
the appeal. As already stated even in 


‘the writ petition the management had 


also raised many other contentions in- 
cluding that the teacher hag been in- 
formed of an opportunity of defending: 
himself ang there was no violation of 
any of the principles of natural justice. 
The writ petition was heard by Mohan, 
J., who also diq not go into the question 
of limitation but straightway accepted 
the contention of the management that 
the teacher had ample opportunity of 
defending himself and no statutory or 
other provision has been violateq and 
that the principle of. natural justice had 
also been complied with. In that view, 
he did not go into the other questions 
and allowed the writ petition and set 
aside the orders of the authorities con~ 
cerned, It is against this order s tea- 
cher has filed this appeal. 


2. Mr. Chellaswami, learned diaaa 
for the management raised a number of 


‘contentions including the contention that 


the appeal before the 4th respondent- 
Chief Educational Officer, was not ma- 
intainable as it was filed beyond the 
period of one month. We are not deal- 
ing with all the contentions raiseq by 
the respondents in this appeal .since we 
are in agreement with the learned coun- 
sel that the appeal could be dismissed 
of on the ground that the appeal before 
the 4th respondent was beyond time and‘ 
therefore was not maintainable. Proviso 
to clause 10 of the agreement which 
is binding on the parties reads as fol- 
lows :— ; 


“Provided that an appeal under the 
provisions of Clause 10 shall be prefer- 
red within one month from the date of 
receipt of the orders to the appellate 
authority and any appeal preferred after 
the expiry of the above period will be 
liable for summary rejection.” 


There is no provision in the agreement 
for excusing the delay for filing an 
appeal nor Section 5 of the Limitation 
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Act is applicable to the appeal as the 
proceedings are not in court nor can we 
say that the appeal preferred was under: 
any special or loca] enactment. There- 
_|fore, the delay in filing the appeal could 
not have’ been excused either in an ap- 
peal preferred against the rejection of 
the appeal on the ground that it is bar- 
red by limitation. Therefore, even the 
Joint Director could not have directed 
the 4th respondent to take the case on 
file and dispose of the same on merits. 
The learned counsel for the appellant 
strenuously contended that this point of 
limitation was raised even in W. P. 1587 
of 1972. But when the order of the 
Government was set aside and the matter 
was remanded for fresh disposal, Rama- 
nujam, J., did not make any special 
observation relating to limitation and 
the order simply directed the Govern- 
ment to deal with the appeal on- merits 
and that therefore as per the order of 
this court the Government had jurisdic- 
tion to decide the matter on merits and 
the question of limitation could not be 
°” agitated thereafter, We are unable to 
agree with this. contention of the learn- 
ed counsel. Ramanujam, J., allowed 
the writ petition on the only ground that 
the order of the Government was not a 
speaking order. He did not go into 
the merits of the case at all though he 
had noticed the argument and the coum< 
ter-argument of the petitioner and the 
respondents in the writ petition. There- 
fore, when the learned Judge directed 
the Government to dispose of the appeal 
before the Government on merits it 
should also be taken that even the 
grounds raised by the management also 
should be considered by the Govern- 
ment and that had not been done by the 
Government. The matter also could be 
looked at from a different angle, The 
order in W. P. 1587 of 1972, isin the na- 
ture ofaremand order and even if there 
was any finding that finding cannot be 


held to have reached finality and in the. 


appeal preferred against an order made 
in the remanded proceedings it was cer- 
tainly open to the aggrieved party to 
question any finding in the remand order 
provided the court which heard the ap- 
peal or the matter is of a higher juris- 
diction or if if was made by a single 
Judge it was dealt with by a Bench. 
Since we are sitting in a Bench we could 
not consider any observation or finding 
made by the learned Judge while re- 
‘jmanding is binding on us, In fact as 
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already pointed out, the learneq Judge 
had not made any observation or given 
any finding. We are only bringing this 
as a point of law so as to answer that 
even if it was supposed to be an implied 
finding that implied finding is not bind- 
ing on us when we are sitting in a Bench. 
Mohan, J. also did not think it necessary 
to go into the question whether the ap- 
peal preferred before the Chief Educa- 
tional Officer wag beyond time and not 
maintainable as he found that even on 


merits the appellant had nọ case. 
In the circumstances, we cannot preclude 
the first respondent from raising 
this question even at this stage since 


he had never come up with a right nor 
his contentions stand concluded by any 
final order in any proceedings, Therefore 
we. are unable to agree with the learned 
counsel for the appellant that it is not 
open to the first. respondent to raise the 
question at this stage. Since we agree 
that the appeal before the Chief Educa- 
tional Officer was not maintainable we 
do not think it necessary to consider all 
the other contentions raised by the 
learned counsel for the respondents. The 
appeal is accordingly dismissed, but 
there wil] be no order as to costs. 
Appeal dismissed. 
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RAMANUJAM AND MAHESWARAN, JJ. 

R. M. Muthiah, Petitioner v. Govern- 
ment of Tamil Nadu and others, Respon- 
dents. ; 

W. P. 5456 of 1981, D/- 27-1-1982. 

Tamil Nadu Debt Relief Act (13 of 
1980), Section 3 (d) Proviso (vi) and 
Explanation — Market value of house 
property — Determination — Valuation 
certificate given by Tahsildar, when 
cannot be relied on. 

Where the valuation certificate given 
by Tahsildar in whose jurisdiction the 
house is situate merely says that in the 
opinion of Tahsildar the house owned 
by mortgagors is worth about Rupees 
30,000/-, 


Held, that certificate could not be reject- 
ed on ground that the Tahsildar did not 
have requisite engineering knowledge and 
experience. The Tahsildar was prescribed 
authority under G., O. Ms, 2614 Revenue 
D/- 24-11-1980, to give valuation certi- 
ficate, But ynder Section 3 (d) Proviso 
(vi) read with the explanation, the mar- 
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ket value of the property had to be de- 
termined as on 19-4-1980. Since the 
certificate did not say that the value of 
house was as on 19-4-1980, it could not 
be relied on to determine the value of 
house. (Para 3) 


K. Doraiswami, for Petitioner; S. Jaga- 
deesan, for Government Pleader, for Re- 
spondents, 


RAMANUJAM, J..— The petitioner 
herein advanced a sum of Rs. 6500 on 
the mortgage of a house of respondents 
4 and 5 under a document dated 5-3- 
1971. After the coming into force of 
Tamil Nadu Act XIII of 1980, respon- 
dents 4 and 5, the mortgagors, filed an 
application under Section 6 of the said 
Act, claiming a certificate of discharge 
from the Special Tahsildar, Debt Relief, 
Kumbakonam on the ground that they 
would come within the definition of de- 
btor as defined in the Act, as their an- 
nual household income was less than 
Rs. 4800/-. The said application was re- 
sisted by the creditor, the petitioner 
herein, on two grounds — viz, (1) that 
the household income of respondents 4 
and 5 is more than Rs. 4,800/- and 
therefore they cannot claim the benefits 
of the Act, ang (2) that the house pro- 
perty, which is the subject matter of the 
mortgage, owned by respondents 4 and 5 
was more than Rs, 30,000/- and there- 
fore they cannot claim the benefits of 
the Act in view of proviso (vi) to Sec- 
tion 3 (d), which excludes persons own- 
ing immovable property (other than 
agricultural land) worth Rs. 25,000/- and 
more, from the definition of ‘debtors’. 
The initial authority, the Special Tah- 
sildar, Kumbakonam, who is the third 
respondent herein, granted a certificate 
of discharge from the mortgage as . the 
creditor remained ex parte. The peti- 
tioner, however, filed an appeal before 
the appellate authority, the second res- 
pondent herein, and the second respon- 
dent gave a fresh opportunity to the 
petitioner as well as respondents 4 and 
5 to adduce evidence in support of their 
respective contention. Taking advantage 
of the order of the appellate authority 
giving opportunity to adduce evidence, 
the petitioner filed a certificate from the 
Tahsildar, Papanasam, stating that the 
house property owned by respondents 
4 and 5 was worth about Rs. 30,000/-. 
The appellate authority, however, held, 
after considering the evidence adduced 
before it, that the annual household in- 
come of respondents 4 and § was only 
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property 
owned by them has not been shown to 
be worth more than Rs. 25,000/-. It spe- 
cifically rejected the certificate given by 
the Tahsildar, which was marked as Ex, P-1 
on the ground that it could not be taken 
into account as the Tahsildar was not 
the competent authority to give such a 
certificate and that even otherwise the 
certificate merely estimated the value 
of the property as Rs. 30,000/-, approxi- 
mately: If the annual household income 
of respondents 4 and 5 is only Rupees 
2,250/-, as found by the appellate auth- 
ority and if they do not own a house 
property worth more than Rs,  25,000/-, 
they are entitled to claim the benefits of 
the Act, as has been held by the appellate 
authority. But, the petitioner herein 
seeks to question the order of the appel- 
late authority on the ground that the 
certificate given by the Tahsildar, Papa- 
nasam (Ex, P. 1) giving the value of the 
house property as Rs. 30,000/-, should 
have been accepted by the appellate au- 
thority as he is the competent authority 
to give such a certificate, and the con- ° 
trary opinion expressed by the appellate 
authority is incorrect. Thus, the main 
question that arises in this writ petition 
is whether the certificate Ex. P, 1, pro- 
duced by the petitioner before the appel- 
late authority should have been acted 
upon by the appellate authority. 

2. The appellate authority, as already 
stated, has given two reasons as to why 
Ex. P. 1 cannot be accepted, They are: (1) 
that the Tahsildar, Papanasam, is not the 
competent authority to give such a 
certificate, and (2) that Ex. P, 1 gives 
only the approximate value and not the 
exact value of the property. 


_ 3. The certificate as to the value of 
the property is contemplated by the ex- 
planation to proviso (vi). to Section 3 (d). 
The said proviso excludes from the de- 
finition of ‘debtors’ persons who own 
immovable property other than agricul- 
tural lands, whose market value exceeds 
Rs, 25,000/-. The explanation under the 
said proviso and proviso (vii) says that 
the market value of the immovable pro- 
perty or both the agricultural lands and 
other immovable property, as the case 
may be, shall be estimated to be the 
price, which, in the opinion of the au- 
thority prescribed in this behalf, such 
immovable property or both the agricul- 
tural lands and other immovable proper- 
ty, as the case may be would have 
fetched if sold in the open market on the 
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19th April, 1980. Thus, the explanation 
contemplates the valuation certificate 
being issued by an authority prescribed 
in that behalf. Section 13 of the Act 
confers on the State Government, the 
rule-making power for the purpose of 
carrying out all or any of the purposes 
of the Act. The rules have been framed 
in G. O. Ms. 1067 Revenue dated April 
21, 1980, under Section 13, and those 
rules are called the Tamil) Nadu Debt 
Relief Rules 1980. Those rules enable 
the concerned Tahsildar to give a certi- 
ficate of discharge under Section 5 or 
under Section 6. They do not prescribe 
any. authority to issue the certificate of 
valuation for the purpose of Section 3 
(d) proviso (vi). However, it is seen 
that by G. 'O. Ms. 2614 Revenue dated 
November 24, 1980, the State Govern- 
ment has appointed the Tahsildar or the 
Deputy Tahsildar of the sub-taluk as 
the prescribed authority, and the pre- 
scribed authority hasto follow the guide- 
lines issued to the Registration depart- 
. ment for determining the market value 
of the property. In this case, the certi- 
ficate Ex. P. 1 hag been given by the 
Tahsildar, Papanasam, in whose juris- 
diction the property is situate. There- 
fore, the appellate authority is not jus- 
tified in making an observation that the 
said Tahsildar is not the prescribed. au- 
thority to give the value of the property 
as he doeg not have the requisite engine- 
ering knowledge and experience. There- 
fore, the certificate Ex. P, 1, cannot be 
rejected on that ground outright. How- 
ever, we find there is another ob- 
stacle in relying on that certificate. 
The certificate merely says that the 
house owned by respondents 4 and 
5 is in the opinion of the Tahsil- 
dar, worth about Rs, 30,000/-. But, 
under proviso (vi) read with the expla- 
nation, the market value of the property 
has to be determined as on 19-4-1980. 
The certificate given by the Tahsildar 
(Ex, P. 1) does not say that in his opin- 
ion the value of the building was Rupees 
30,000/-, ag on 19-4-1980. Therefore, Ex. 
P. 1 cannot be taken as an aid to deter- 
mine the value of the house property 
owned by respondents 4 and 5, However, 
even if the certificate is not produced by 
the petitioner, the appellate authority 
can determine the value of the house 
property owned by respondents 4 and 5, 
for the purpose of finding out whether 
they have ceased to be debtors under the 
proviso (vi) to Section 3 (d); Since the 
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appellate authority has not attempted 
to determine the value of the house pro- 
perty of respondents 4 and 5 and as it 
merely rejects the certificate given by 
the Tahsildar as of no value, the order 
of the appellate authority hag to be set 
aside with a direction to him to deter- 
mine the market value of the house pro- 
perty of respondents 4 and 5 as on 19-4- 
1980. 


4. The writ petition is, therefore, al- 
lowed and the order of the appellate au- 
thority is quashed with a direction to 
consider the petitioner’s appeal afresh 
after giving an opportunity to both par- 
ties to adduce evidence as regards the 
market value of the property, with re- 
ference to the provision in Section 3 (d) 
proviso (vi) read with the explanation. 
No costs. i s 

Petition allowed. 
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RAMANUJAM AND MAHESWARAN, JJ. 
E, Rangaraju, Petitioner v. The Reve- 
nue Divisional Officer, -Tiruchirapalli 
and others, Respondents. i 
W. P. No. 2222 of 1981, D/- 21-1-1982. 
Tamil Nadu Debt Relief Act (13 of 
1980), Sections 5 (2), 4 — Jurisdiction 
of Tahsildar — Dispute as to existence 
of a pledge is determinable not by Tah- 
sildar but only by civil court in a regu- 
lar suit, (Civil P. C. (5 of 1908), S. 9). 
Where a debtor alleges the existence 
of a pledge and claims relief under the 
provisions of the Act and the other party 
contends that there is no pledge at all, 
and no amount is due to him under the 
pledge, such controversy between the 
parties cannot be gone into by the Tah- 
sildar. It is only in cases where the 
pledge is admitted, the Tahsildar can go 
into the question as to ‘whether the 
debt for which the pledge hag been 
made has been discharged or not. Where 
the existence of the pledge itself is in 
dispute, the matter has to be agitated by 
the so-calleqg debtor before the civil 


cout in a regular suit, (Para 2) 
K. Sarvabhauman, for Petitioner; 
N., R. Chandran, Addl. Government 


Pleader No. 2 and T. R. Rajagopalan, for 
Respondents, 

RAMANUJAM, J.:— The third res- 
pondent herein filed an application be- 
fore the second respondent for relief un- 
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der S. 5 (1) (a) of the Tamil Nady Act 
13 of 1980, in respect of certain gold arti- 
cles said to have been pledged by him 
with the petitioner.. The petitioner re- 
sisted the said application on the ground 
that there was no pledge at al] and that 
the receipt produced by the third respon- 
dent was not true and genuine, Having 
regard to the controversy, the second 
respondent held that since the existence 
of the debt as well as the pledge is dis- 
puted by the petitioner, who is stated 
to be the creditor, the matter has to be 
agitated before the civil court, However, 
when the matter was taken to the appel- 
late authority, the first respondent here- 
in, held that the authorities constituted 
under the Act can go into the question, 
as to whether there was in fact a pledge 
Or not and that on the basis of the evi- 
dence adduceg by the third respondent, 
that there was a pledge, ‘the third res- 
pondent is entitled toa direction for the 
return of. thé alleged pledged articles 
under’ Section 5 (2) (a) of the Act. Ag~ 
grieved against the order of the appel- 
late authority, the petitioner has sied 
the present writ petition. 


2, According to` the petitioner, the 
debtor himself has filed a suit for the 
return of the alleged pledged jewels on 
the ground that he is entitled to the be- 
nefits of Act 13 of 1980, that in that suit 
the existence or otherwise of the pledge 
can be gone into, that the Tahsildar, the 
second respondent herein, who 1g fun- 
ctioning under the Act, cannot go into 
the disputed question as to whether in 
fact there was a pledge or not, and that 
only in cases where the pledge is admit- 
ted, the second respondent can go into 
the question of its discharge. We are 
inclined to agree with the contention of 
the learned counsel for the petitioner. 
Where a debtor alleges the existence of 
a-pledge and claims relief under the pro- 
visions of the Act and the other party 
contends that there is no pledge.at all, 
‘and no amount-is due to him under the 
pledge, such. controversy between, the 
parties cannot be gone into -by the Tahsil- 
dar. It is.only in cases where the pledge? 
is admitted, the. Tahsildar can gointothe 
question as.to whether the debt for 
which the pledge has been made ' has 
been dicharged or not, As in this case, 
where the existence of the pledge itself 
is in dispute, the matter has to be agi- 
tated by the so-calleq debtor before the 

_ Civil “court in a regular Stit; “As “a” tiat- 
ter of fact, in-this’ case; the -thirg~‘rés- 
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pondent has filed O. P. 97 of 1980, Sub- 
Court, Tiruchirapalli, for permission to 
sue the petitioner in forma pauperis for 
the return of the pledged jewels and in 
that petition he has been directed to- 
pay the necessary court fee. The third 
respondent can, therefore, agitate the 
question relating to the existence of the 
pledge in those proceedings by paying 
the necessary court fee. Even if O. P. 
97 of 1980, has been dismissed for non= 
payment of court fee, the third respon- 
dent can approach the court with an offer 
to pay the court fee ang have that suit 
restored for getting a decision from a 
civil court on the question of the exis- 
tence of the pledge, 

3. The writ petition is, therefore, al- 
lowed and the order of the appellate aus 
thority is set aside, There wil] be no 
order as to costs, 

Petition allowed, 





J 
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V. RAMASWAMI AND - 
SINGARAVELU, JJ. | 
His Holiness Sri-la-Sri Ambalavana 
Pandara Sannathi Avergal, Appellant v, 
State of Tamil Nadu and another, Re« 
spondents. 
W. A. 483 of 1980, D/- 28-4-1980,* 


Tamil Nadu Hindu Religious and 
Charitable Endowments Act (22 of 1959), 
Sections 23, 105 (b) — Selection of suc- 
cessor by Head of Mutt — Notice by 
Commissioney questioning validity of 
selection — Invalid. W. P. 4682 of 1980, 
D/ 25-8-1980 (Mad.) Reversed, 


Where after investiture ceremony of 
the successor of Head of Mutt, a notice 
was issued by the Commissioner to the 
Heag of the Mutt questioning the ap- 
pointment of the successor and com- 
plaining . that the junior was not duly’ 
qualified and ‘that he was not a fit per- 
son to be appointed to that high office, 
the notice was without legal authority as 
under the Act there was no provision to 
question the choice of a successoy to 
the Head of the Mutt. - The entire cere- 
mony of initiation and -investiture is 
wholly religious ang - spiritual and -no 
part -of it is secular or administrative, 
Section-105 (b) affords. protection to the 
Mutts in respect ‘of religious and spiritual 


*Against judgment of Mohan, J., in W.P. 
“No. 4682 of 1980, D/- 25-8- 1980 ee: ds 
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functions which obviously include nomi- 
nation and customary ceremonies for or- 
dainment. The secular functions are 
only incidental to the office. Further 
Section 23 is not applicable to the reli- 
gious activities of Mutts. Case law dis- 
cussed. W. P. 4682 of 1980. D/- 25-8-80 
(Mad.) Reversed. (Paras 13, 15) 
Cases Referred : Chronological Paras 
AIR 1980 SC 707 : 1980 All LJ 299 9 
AIR 1974 SC 199 7, 12 
AIR 1963 SC 1638 6 
AIR 1954 SC 282 : (1954) 1 Mad LJ 596 6 
AIR 1954 SC 388: (1954) 1 Mad LJ 718 6 
AIR 1917 Mad 578 : ILR 40 Mad 177 


5, 8 
AIR 1916 PC 256: 43 Ind App 73 4 
(1887) ILR 10 Mad 375 4, 7, 15 


(1866-67) 11 Moo Ind App 405 4 

S. Gopalan, B. Kumar and R. Logana- 
‘than, for Appellant; Government Plea- 
der, for Respondents. 


SINGARAVELU, J. :— “This ` is an ap- 
peal against the order of the learned 
single Judge, dismissing W. P. No. 4682 
of 1980 filed by the appellant, who is 
the Pandara Sannathi and Adheena- 
karthar ‘of Thiruvavaduthurai Adhee- 
nam in Thanjavur District, the Head of 
the Mutt, hereinafter referred to as the 
‘Head of the Mutt’, filed two writ peti- 
tions, W. P, 4682 of 1980, for a writ of 
prohibition and W. P. No. 4683 of 1980 
for quashing the impugned notice against 
the State Government represented by the 
Secretary and Commissioner to Govern- 
ment for Religious Endowment, first re- 
spondent herein. The appellant is the 
Pandara Sannathi and Adheenakarthar 
of the Mutt, which is a well known Sai- 
vite Religious institution, recognised as 
a religious institution entitled to prote- 
ction guaranteeq under Article 26 of the 
Constitution of India. He has stated 
that as the religious Head and Preceptor 
he hag an absolute right and freedom to 
initiate disciples, who are’ calleq ‘Tha- 
mbirans’, under him and to nominate 
any one of them as his successor in ac- 
cordance with the usage and custom of 
the institution and that the saiq power 
of nomination of his Junior is a. personal 
right and part and parcel of his, exclu- 
sive religious functions. ‘Since the Head 


of the Mutt has now become old, he has 


nominated a successor as the Junior ` to 
succeed him. The Junior was duly: ap- 
pointed and ordained on 6-8-1980, accom= 
panied by the usual rituals and con- 
ducting of ‘Acharya Abhishekam’, Ac- 
cording to the custom and usage of the 
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Mutt, the Junor must be a celebate and 
it is an office predominantly religious in 
character. While so, the first respondent 
through the Commissioner, Hindu Re- 
ligious and Charitable Endowments de- 
partment, hereinafter referred to as the 
‘Commissioner’ issueq a notice on 8-8- 
1980, to Head of Mutt questioning the ap- 
pointment of the successor and com- 
plaining that the Junior was not duly 
qualified ang that he is not a fit person 
to be appointed to that high office, In 
the impugned notice, the Commissioner 
demanded an explanation from the Head 
of the Mutt and asked him to show cause 
why disciplinary action should not be taken 
against him for appointment of such an 
ill-deserving person. The Head of the 
Mutt sent a reply on 13-8-1980, denying 
the allegations against the successor and 
stating that the Commissioner cannot 
question the appointment since it is purè- 
ly religious in character. The Head of 
the Mutt then followed it up by filing 
two writ petitions stated above, one for 
prohibition and the other for quashing 
the notice. 


2. The learned single Judge held that 
the choice of a successor (Junior) is pure- 
ly an administrative function and not a 
religious function and that none of the 

fundamental rights under Article 26 of 
the Constitution has been violated, Now 
the vital point for consideration in this 
writ appeal is whether the nomination 
and appointment of a successor by the 
Head of the Mutt is a religious function 
as contended by the appellant oris pure- 
ly a secular act as urged by the respon- 
dents. 


3. To appreciate this controversy, it is 
necessary to note the definition of 
‘Math’ as defined in Section 6 (13) of 
the Hindu Religious and Charitable En- 
dowments Act XXII of 1959, herein- 
after referred _to as the ‘Act’ for the 
sake of brevity. Section 6 sub-sec, (13) 
reads as follows :— 

“6 (13) ‘Math’ means a Hindu Religious 
institution with properties attached there- 
to and presided over by a person, the 
succession .to whose _.office de- 
volve in accordance with. the - direction 
of the founder of the institution or is. 
regulated by usage and — 


--Gi) whose duty is to engage ` himself 
in’ imparting religious instruction -or 
rendering spiritual service; or 

(ii) who exercises or claims to exer- 
cise’ ‘spiritual headship over a body- of 
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disciples; and includes places of religious 
worship or instruction which are appur- 
tenant to the institution.” 


4. It is common ground that. the ap- 
pellant squarely comes within the defini- 
tion of. ‘Math’ as per the Act and this is 
not in’ controversy. In Gynana Sam- 
bandą Pandara Sanmadhi y. Kandasami 
Thambiran, (1887) ILR 10 Mad 375, it 
was held that “in legal parlance Math 
connotes a monastic institution presided 
over by a superior and establisheq and 
maintained for the use and benefit of 
section belonging to a particular order 
who generally are disciples or co-disci- 
ples -of the superior.” Some spiritual 
leaders of South India, who were actu- 
ated by a desire to disseminate reli- 
gious knowledge and promote religious 
charities have established Maths in va- 
rious places, and in Tamil Nady they 
are often referred to by the term “Ad- 
heenam’ ang their heads ag ‘Adheenakar~ 
thars’,- The founders of these Maths 
gather round them a number of disciples 
whom they initiate into the tenets of 
their order for the propagation of reli- 
gious knowledge which includes the 
doctrine of a particular cult, ang this is 
done by maintenance of a competent 
line of teachers. Grants of property 
came to be made by pious persons for 
the use and benefit of the fraternity and 
in this process the Maths were constitut- 
éd. It has been well settled by a long 
line of decisions of the High Court and 
the Supreme Court that the primary pur- 
pose of amath is to encourage and foster 
spiritual learning by maintaining a com- 
petent line of teachers who impart re- 
ligious instructions to the disciples. The 
status of a Mahant is described by the 
Privy Council in Ram Prakash Das v. 
Anand Das, (1916) 43 Ind App 73: (AIR 
1916 PC 256), thus :— 


- “The Mahant is the head of the institu- 
tion — he manages the property of the 
institution —- he administers its affairs 
and the whole assets are vested in him 
as the owner thereof in trust for the in- 
stitution itself, In these institutions 
ordinarily, the custom to entitle a ‘chela’ 
to succeed to the gadi or headship or 
peetam is that he must be appointed or 
nominated by the Mahant in office dur- 
ing his lifetime. The Privy Council in 
‘ Greedhari Doss v. WNundokissore (1866- 
67) 11 Moo Ind App 405 observed that 
‘the only law of these Mahants and 
their offices, functions and duties is to 
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be found in custom and practice which 
is to be proved by testimony. ” 

5. Thus, the law on the question of 
succession to the office or the Head of 
the mutt is that if the founder has laid 
down any particular rule of succession, 
that has to be given effect to, In Thiru- 
vambala Desikar v. Manickavachaka 
Desikar, (1917) ILR 40 Mag 177: 
(AIR 1917 Mad 578) it has been held 
that the practice for the Pandara 
Sannadhi or Head of the Math is to 
nominate and ordain a Junior Pandara 
Sannadhi who acts as a co-adjutor during . 
the lifetime of the senior and succeeds 
him after his death and the right thus 
acquired by the Junior Mahant cannot be 
deprived except for grave cause. Thus, 
the right of making an appointment ‘is 
appurtenant to the office of the Mahant 
and the duty of the Head of the Mutt is. 
to impart spiritual instruction and: to 
propagate Hindy religion. 


6. Under Art. 26 of the Constitution 
of India, subject to public order, moral- 
ity and health, every religious denomina- 
tion or any section thereof shall have 
the right — f 

(a) to establish and maintain institu- 
tions for religious and charitable pur- 
poses; 

(b) to manage its own affairs in matters 
of religion. , i 
In Commr. of Hindu Religious Endow- 
menis, Madras v. Sri Lakshmindra 
Thirtha Swamiar of Sri Sirur Mutt, 
(1954) 1 Mad LJ 596: (AIR 1954 SC 282), 
the Supreme Court has declareq that 
under Art. 26 (b), a religious denomina- 
tion or organisation enjoys complete au- 
tonomy in the matter of deciding as to 
what rites ang ceremonies are essential 
according to the tenets of the religion 
they held and no outside authority has 
any jurisdiction to interfere with their | 
decision in such matters, In‘ Ratilal. 
Panachand Gandhi v. State of Bombay, 
(1954) 1 Mad LJ 718: (AIR 1954 SC 388), 
the Supreme Court has further held that 
in regard to affairs in matters of religion, 
the right of management given to a re- 
ligiougs body is a guaranteed fundamental 
right which no legislature can take 
away, though as regards administration 
of property it has undoubtedly the right 
to administer such property but only in 
aceordance with law. In Tilkayat Shri 
Govindlalji Maharaj v. State of Rajas- 
than, (1964) 1 SCR 561: (AIR 1963 SC 
1638) the same principle as laid down in 
Commr, -of Hindu Religious Endowments, 
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Madras v, Sri  Lakshmindra Th‘rtha 
Swamiar of Sri Sirur Mult, (1954) 1 Mad 
LJ 596: (AIR 1954 SC 282) is re-affirmed 
and it is not correct to say that religion 
is nothing else but a doctrine or belief 
and that it includes rituals and observ- 
ances ang modes of worship which are 
integral parts of religion, 


7. In a later case reported in Sri 
Mahalingg Thambiran v. Arulnandi 
Thambram, AIR 1974 SC 199, the Sup- 


reme Court observed that the succession 
to the office of Mahant or Head of a Mutt 
is to be regulated by the custom of the 
particular Mutt and that the power of 
nomination is a concept pertaining to the 
law of Hindy religious endowments. In 
that case, a controversy arose whether 
the Headship of the Mutt was an office 
or a status in law, and the Supreme 
Court stated that it is a well known cus- 
tom in several Mutts for the Heads to 
nominate their successors and the Junior 
Heads so nominated form a class by 
themselves, ang as they stand in special 
and peculiay relationship with the senior 
Heads, the custom and usage wil] decide 
the same. The Supreme Court approved 
the decision in the earlier Madras case 
reported in Gynana Sambanda Pandara 
v. Kandaswami Thambiran, (1887) ILR 10 
Mad 375 and observed thus — 


“By appointment as junior, the Tambi- 
ran becomes a spiritual’ brother or a 
brotherly companion and by both the 
senior who appoints and the junior who 
is appointed belonging to the same 
Adhinam, they were associates in 
holiness.” 


8. The Supreme Court further held 
that the fact of a person being legally 
nominated ag Junior and the capacity to 
succeed to the Head is an incident of 
that status and it was further held that 
the status, when created by a nomina- 
‘tion, cannot be withdrawn or cancelled 
at the mere wil] of the parties, unless in 
accordance with the law, Thus, the posi- 
tion is that the Junior once nominated 
cannot be removed even by the Head of 
the Mutt except for a good valid cause. 
The observations of Seshagiri Ayyar J. 
in Thiruvambala Desikar v. Manicka- 
vachakg Desikar (Chinng Pandaram) 
(1917) ILR 40 Mad 177: (AIR 1917 Mad 
578) were quoted with approval anq it 
was held by the Supreme Court that the 
Head of the Mutt is entitled to appoint 
a Junior Pandarasannadhi, that this 
Junior has a recognised status, that he is 
entitled to succeed to the headship if he 
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‘ in the Supreme Court 
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survives the appointer, that for good 
cause shown he can be removed and that 
it is not open even to the heag of the 
Mutt to dismiss him arbitrarily. 


9 The latest case on this subject is 
the one reported in Krishna Singh v. 
Mathura Ahir, AIR 1980 SC 707, where- 
observed that a 
Math is an institutional sanctum presid- 
ed over by a superior who combines in 
himself the dual office of being the re- 
ligious or spiritual head of the particular 
cult or religious fraternity and of the 
Manager of the ** secular ` pro- 
perties of the institution “of 
the math. It was further observed that 
the property belonging to a Math is, in 
fact, attached to the office of the Mahant 
and passes by inheritance. The Supreme 
Court then went on to say that the law 
is wel] settled that succession to Mahant- 
ship of a Math or religious institution is 
regulated by custom or usage of the 
particular institution, except where a 
rule of succession is laid down by the 
founder himself who created the endow- 
ment, Thus, the Mahantship descends 
from Guru to Chela, i.e, the existing 
Mahant alone appoints his successor, and 
the general rule is that the Mahants 
having a common origin acknowlege one 
of the members as a head, who is for 
some reason pre-eminent. 


10. From these decided cases on this 
subject, it is clear that the choice of a 
successor is a religious function of the 
head of the Mutt and it can never be 
construed aS a purely administrative 
function. So far as the Mutt in question 
is concerned, the nominee has to under- 
go a rigorous religious ritual ang observe 
celibacy and he should not have been 
previously married also, It is not disput-. 
ed that certain elaborate rituals are 
conducted for the ordainment of a junior 
head and, in the instant case, they have 
been performed on 6-8-1980,- and the 
appellant haq nominateq his spiritual 
successor, who is known as junior Pan- 
darasannadhi. Sec, 105 (b) of the Act 
clearly states that nothing in this Act 
shal] authorise any interference with the 
religious and spiritual functions of the 
head of a Math including those relating 
to the imparting of religious instruction 
or the rendering of spiritual service. In 
the Act, a clear-cut distinction is men- 
tioned throughout between the acts by 
the trustee in administering the endowed 
properties and the functions of the Head 
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of the Mult, as is apparent from the pro- 
visions of Ss. 23 and 105 (b) of the Act. 


11. In the light of these decided cases 
and having regard to the usage and cus- 
tom of the Mutt, we are unable to agree 
that the choice of successor to the 
headship of the Mutt is an administrative 
function, Status is something apart from 
and beyond its incidents, The fact of a 
person being legally nominated as a 
junior having a peculiar relationship with 
the senior in status and the capacity to 
succeed is an incident of the status. Since 
the basic purpose and feature of nomina- 
tion is designed to perpetuate a line of 
Acharyas to function as Preceptor in a 
wholly spiritual brotherhood and asso- 
ciates in holiness, the installation cere- 
monies and the management of proper- 
ties are only incidental and merely the 
effect of the choice .or the nomination 
which is the prerogative of the head of 
the Mutt. Sec. 23 of the Act merely 
empowers the Commissioner with super- 
visory jurisdiction to supervise the 
mundane and secular administration of 
the endowed properties. In other words, 
in the matter of choice or succession to 
the office, it shall be only according to 
the usage or direction of the founder 
and the jurisdiction of the Commissioner 
is excluded from the purview of the Act. 


12. Learned Advocate General argued 
that the respondents are not questioning 
the appointment of the successor, but 
they are only questioning or disputing 
the qualifications of the junior, who has 
since been appointed, As already 
stated, the respondents are not’ em- 
powered under the provisions of the Act 
to probe. into the qualifications of the 
successor, As against this, it is submitted 
on behalf of the appellant (head of the 
Mutt) that the successor (junior) is fully 
qualified and a most deserving person 
with religious bent of mind and a 
staunch disciple of the cult of the Mutt. 
If, as contended by the respondents, the 
junior suffers any disquralifications, then 
there is ample provision under the Act 
to file a suit for his removal after prov- 
ing the alleged disqualifications — vide 
S. 59 of the Act, under this seclion, even 
a worshipper or a group of worshippers 
can: file a suit stating that the heag of 
the Mutt is disqualified. Bul, it doeg not 
mean that the Government or the Com- 
missioner can question the very appoint~ 
ment of a successor and till now, there 
is no precedent for any such interference 


frojn- outside authorities. As laid down- in- 
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A. LR. 


Sri Mahalinga Thambiran v. Arulnandi 
Thambiran AIR 1974 SC 199 stated 
supra, when once the junior is appointed, 
even the seniop cannot remove him un- 
less for very valid and goog cause. In 
the instant case, the junior has been ap- 
pointed and he has undergone the in- 
vesilture ceremony and is now the junior 


“head of the Mult from 6-8-1980. The im= 


pugned notice issued by the Commis- 
sioner was issued on 8-8-1980 pointing 
out that there were complaints from 
certain quarters that the junior head was 
not a fil or deserving person, As already 
stated, it is clear that it is not open to 
the Commissioner, who is the head of the 
department, to question the nomination 
under a threal of disciplinary action, The 
remedy is found only in Sec. 59 of the 
Act to file a suit for the removal of the 
Trustee of the Mutt on any one of the 
grounds mentioned therein. If the right 
of interference on the question of suc- 
cession is recogniseq as a matter of 
routine, then no head of the Mutt can 
ever appoint a successor, which is an 
exclusive personal right of the head of 
Mutt. It was also submilleq at the Bar 
that there is no precedent in the history 
of the Mutts in South Indig where the 
Government has questioned the nomina-- 
tion of the junior on the groung that there 
are some complaints about his qualifica- 
tions. This is a matter exclusively within 
the province of the head of the Mutt. 
and the Act, as it is, does not enable the 
Commissioner to question the appoint- 
ment by means of departmental action. 


13. Section 23 of course gives vast 
powers to the Commissioner in respect of 


the administration of all temples and 
all religious endowments and he thas a 
general superintendence and control, 


But, it is well known that S, 23 does net . 
apply to Mutts for which: a separate 
Chapter, viz., Chapter IV is provided in 
the Act. In other words, the definition of 
‘Math’ is different from temples and’ 
religious endowments. The first respon- 
dent is quite conscious of this lacuna in 
the Act for the control and ‘supervision 
of the heads of Mutts and that is why 
an amendment is now passed by the 
State Legislature and, notified in ` the’ 
Gazette and it is pending assent, Further 
S. 23 of the Act is not applicable to the 
religious activities of Mutts and there- 
fore the respondents have no jurisdiction 
to question the choice of a successor to 
the Mutt, = 
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- l4. Learned Advocate Genera] sub- 
mitted, as already pointed out, that the 
Tespondents are not questioning the ap- 
pointment of a successor, but that under 
the impugned notice, the respondents 
called for the remarks of the head of. the 
‘Mutt with reference tothe successor. 
But, a close reading of the impugned 
notice discloses that it is not a mere 
innocuous fact-finding notice or letter 
calling for remarks. The tenor and the 
‘allegations therein are very serious in 
Nature and going to the very root and it 
savours of a show-cause notice preceding 
the taking of disciplinary action against 
the head of the Mutt. The operative por- 
tion of the notice in the last paragraph 
‘clearly demands an explanation from the 
-Adheenakarthar as to why legal and 
disciplinary action should not be taken 
against him for having appointed an 
‘unsuitable’ person to the office. What is 
more, just 5-days’ time was granted to 
the Adheenakarthay to submit his ex- 
planation, I have already pointed out 
that the investiture ceremony of the 
‘junior heaq after the rituals and the 
Acharya Abhishekam had taken place 
on 6-8-1980 and this notice threatening 
action was issued by the Commissioner 
on .8-8-1980. In this notice, the Commis- 
sioner had clearly declared that the ap- 
‘pointment of the individual (successor) 
was improper and wrong and that it is 
not in the interests of the Mutt. What is 
more, it is recited therein that the ap- 
pointment of the junior was also Hkely 
to lead to publie agitation and_ litigation 
and therefore they haq to intervene, 


15. It was strenuously argued on be- 
half of the appellant that the Commis- 
sioner has pre-determined the matter in 
issue regarding the qualification of the 
junior and that the respondents had 
jumped to the conclusion with a bias and 
without any materia] or enquiry what- 
soever. Be that as it may, it is clear from 
the scheme of the Act that there is no 

‘provision therein to question the nomina- 
tion of the choice of a successor to the 
head of the Mutt and that, as laid down 
by the various decisions stated supra, it 
has always been governed by the usage 
and custom of the Mutt. The religious 
anq the spiritual functions of a Madathi-' 
pathj in initiating and ordaining Thambi- 
rans and nominating one of them as his 
junior and successor have been re- 
cognised by the Courts of law as early 
asinGynana Sambhanndag Pandara San- 
nadhi y, Kandasami Thambiran (1887) ILR 
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10 Mad 375 stated supra. The entire cere- 
mony of initiation and investiture is 
wholly religious and spiritual and no 
part of it is secular or administrative. 
S. 105 (b) of the Act affords protection to 
the Mutts ‘in respect of “religious and 
spiritual functions which obviously 
include nomination and customary cere- 
monies for ordainment, The secular func- 
tions are only incidental to the office. 
The result is the impugned notice 
issued by the second respondent is with- 
out legal authority and it tantamounts! 
to. interference withthe religious practice 
of-the institution. We are, therefore, 
unable to uphold the view of the learn- 
ed single Judge and consequently the 
writ of certiorari will be the proper writ 
to be issued in this case and the same 
is hereby issued quashing the impugned 
notice dated 8-8-1980 issued by the 
second respondent Commissioner to the 
head of the Mutt as without jurisdiction 
and devoid of legal authority. 


16. Consequently the writ appeal is 
allowed and the rule nisi is made ab- 
solute, There will be no order as to costs. 

Appeal allowed, 
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RAMANUJAM AND MAHESWARAN JJ. 
J. Ramu Chettiar, Petitioner v. The 
Special Tahsildar (Debt Reliefs), Ariyalur 
and others, Respondents, 
Writ Petn. No, 5333 of 1981, D/- 25-1- 
1982. 


Tamil Nadu Debt Relief Act (13 of 
1980), Ss. 4,5 and 6 — Discharge of 
money claim — Pending execution of 
‘elvil court decree judgment-debtor seek- 
ing discharge of decreta] amount under 
S. 4 from Tahsildar — Certificate issued 
— It is unsustainable, 


When Ss. 5 and 6 specifically confer 
on the Tahsildar power to give a certi- 
ficate of discharge from pledge or 
mortgage debt, no such power hag been 
given to him in respect of money claims 
pending before civil courts. Hence when. 
pending execution ofa civil court decree 
the judgment-debtor seeks g certificate 
of discharge of the decreta] amount from 
the Tahsildar and the certificate issued 
by the Tahsildar is confirmed in appeal, 
the issue of the certificate and its con- 
firmation are unsustainable. AIR 1981 
Mad 271, Approved. - (Para 1) 
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Cases Referred: Chronological Paras 
AIR 1981 Mad 271:94 Mad LW 317 1 


E. Padmanabhan, for Petitioner; 
S. Jagadeesan for Govt, Pleader (for 
Nos, 1, 2 and 4) ang M. V. Krishnan, (for 
No. 3); for Respondents. 


‘RAMANUJAM, J..— The petitioner 
herein had obtained a decree on 29-6- 
1978 for Rs. 31,620/- against the third re- 
spondent in O. S. No. 345 of 1973 on the 
file of the Sub-Court, Tiruchirappalli. 
For executing that decree, he filed E. P 
No. 525 of 1979 in the said court and the 
said E, P, is said to be stil] pending. - In 
the “meanwhile, the third respondent 
filed an application before the first re- 
spondent claiming relief under the pro- 
visions of Tamil Nady Act 13 of 1980 and 
for a certificate that the decree amount 
in O. S. No. 345 of 1973 Sub-Court, 
Tiruchirapalli, stands discharged. ‘The 
said application was resisted by the 
petitioner on the ground that the Tahsil- 
dar has no jurisdiction to decide the 
question of discharge and that the matter 
should be agitated only before the Civil 
Court, 


The first respondent however, held 
that he has jurisdiction to go into the 
question of discharge and that the third 
respondent is entitled to the benefits of 
the Act as he is a debtor as defined in 


the Act. The petitioner took the matter - 


in appeal and the appellate authority 
has also agreed with the view of the 
Tahsildar and confirmed his order, Both 
the authorities have held that as the 
third respondent owns property worth 
less than Rs, 25,000/- and his annual 
household income islessthan Rs. 4,800/- 
he is entitled to the benefits of the Act, 
and therefore, the decree debt should be 
taken to have been wiped out. The con- 
current views taken by both the authori- 
ties below stand challenged in this writ 
petition mainly on the ground that nei- 
ther the first respondent nor the second 
respondent has jurisdiction to give a 
certificate of discharge so far as debt due 
to the petitioner is concerned. 


It is submitted by the learneg counsel 
for the petitioner that it is only in cases 
where there is a pledge or a mortgage, 
. the Tahsildar is piven the power under 
Ss. 5 and 6 respectively to give a certi- 
ficate of discharge ang that in respect of 
other debts the Tahsildar has no juris- 
diction to give a certificate of discharge 
‘ang. it is only the Civi] Court which can 
decide the question whether the debt 


J, Ramu Chettiar v. Spl. Tahsildar (Debt Reliefs) 


` Therefore, the third respondent 
.case who is the respondent in the execu- 


A. LR. 


stands discharged by S. 4 of the Act 13 
of 1980, In support of his contention, the 
learned counsel refers to the decisions in 
Perumal vy., Chinna Kuppanna Goundan 
(1981-94 Mag LW 317): (AIR 1981 Mad 
271). In that case, after referring to the 
relevant provisions of the Act, such as 
Ss. 4, 5 and 6, the learned Judge has 
held that the Act has not specified 
any Specific statutory authority to work 
out the relief .regarding thé money 
claims pending or decreed, as it has done 
under Ss. 5 and 6 in respect of pledge 
debts or mortgage debts, and that, 
therefore, where the debtor claims re- 
lief under the Act in respect of - money 
claims, it is the Civil Court in which the 
money claims, has been made by the 
creditor which has to decide the ques- 
tion whether the debtor is entitleq to the 
relief under Act 13 of 1980 or not. The 
reasoning is in the following paragraph. 


“A fair interpretation of S. 4 (1) (a) to 
(d) of the Act coupled with the absence 
of a provision enabling the Tahsilday to 
deal within any manner matters pending 
before Civil - Courts, would inevitably 
lead to the conclusion that where matters ` 
are pending before the Civil Court, be 
they suits or decrees already passed and ` 
in the process of execution or other 
proceedings, the civil court will have to 
consider the claim of a person that he is 
a debtor and afford relief. Ss. § and 6 of 
the Act provide for the machinery to 
work out relief in two specified cases, 
viz., pledge and mortgage and. cannot 
therefore, be made applicable to cover 
cases of indebtedness of a ‘debtor’ on 
Other claims”, 


A conjoint reading of Ss. 4, 5 and 6 
of the Act seems to indicate that the 
view taken by.the learned Judge flows 
from the language used in S, 4 as com- 
pared to Ss, 5 and 6 of the Act. When 
Ss. 5 and 6 specifically confer upon the 
Tahsildar the power to give a certificate 
of discharge as regards a pledge debt as 
well as a mortgage debt, no such power 
has been given to the Tahsildar in re- 
spect of money claims which one pend- 
ing before a Civil Court. Therefore we 
are in entire agreement with the view 
taken, by Ratnam, J. in the above case. 
in this 


tion petition in E. P, 525 of 1979 has to 
agitate the question as to whether he is 
entitled to the benefits of S. 4 of Act 13 


of 1980 before the executing court, and 


he cannot approach the Tahsildar or the 
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appellate authority for getting a certi- 
ficate of discharge of money claims 
which are pending before the Civil Court. 

In this view of the matter, the orders 
of the first and second. respondents 
should be taken to have been passed 
without jurisdiction and their orders are 
therefore, quashed. However, we make 
it clear that the third respondent is en- 
titled to agitate the question as to whe- 
ther he is entitled to the benefits of S. 4 
of the Act, Act 13 of 1980, before the 
executing court. The writ petition is ac- 
cordingly allowed. No costs, 


Petition allowed. 


Narayanaswami Chettiar v. 
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RAMANUJAM AND MAHESWARAN, JJ. 

Narayanaswami Chettiar and others, 
Petitioners y, Nambikkai Mary Ammal 
and others, Respondents. 


Writ Petn. No. 5819 of 1981, D/- 25-1- 
1982, 

(A) Tami] Nadu Debt Relief Act (13 of 
1980), S. 12 (i) —. Debts exempted under 
— Advance. paid by mortgagee to mort- 
gagor pending execution of mortgage 
deed — It is not price of property ‘pur- 
chased by creditor from debtor’ 
Hence such advance cannot be treated as 
debt under S. 12 (i) preventing debtor 
from seeking benefit of Act. (Para 1) 


(B) Tamil Nady Debt Relief Act (13 of 
1980), S. 4 — Powers under — In re- 
spect of money claims Tahsilday or ap- 
pellate authority has no jurisdiction to 
grant certificate of discharge — Question 
of discharge has to be agitated only 
before civil court, AIR, 1983 Mad 77, Fol- 


— 


lowed. (Para 2) 
Cases Referred: Chronological Paras 
AIR 1983 Mad 77 2 
© K. Ramachandran, for Petitioners; 


K. Sarvabhauman and S. Jagadeesan 
(Govt. Pleader), for Respondents. 


RAMANUJAM, J.:— The petitioners 
herein wanted to mortgage their property 
for getting a loan of Rs. 14,000/-. They 
obtained an initial payment of Rs, 4,000 
from the first respondent. However, the 


mortgage -transaction did not come 
through. The first respondent filed the 
suit in O, S. Nò. 699 of 1979. on the file 


_ of the District Munsif, Tiruchy, for the 
recovery of the saiq Rs, 4,000 treating- it 
as advance towards the mortgage loan 
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which did not fructify. At that stage, the 
petitioners claimed the benefit under 
Act 13 of 1980 by filing an application 
before the Tahsildar for a. certificate of 
discharge of the debt. The first respon- 
dent-decree-holder stated that the debt 
sued upon in the suit is one of the debts 
exempteq under S. 12 of the Act’ and, 
therefore, the petitioners cannot claim 
the benefit under the Act, This conten- 
tion was accepted by the Tahsildar who 
held that the debtors are not entitled to 
the ‘benefits of the Act. 


The matter was taken in appeal by the 
petitioners and the appellate authority 
has also agreeq with the view of the 
Tahsildar. In this writ petition, the peti- 
tioners seek to quash the order of the 
appellate authority confirming the order 
of the initial authority holding that the 
petitioners are not entitled to claim the 
benefits of the Act in respect of this debt. 
According to the petitioners the debt is 
not one which will come under S, 12 (i) 
of the Act, for, it does not represent the 
price of property purchased by the deb- 
tor or any amount due under hire pur- 
chase agreement anq that the amount 
of Rs. 4,000 was received as advance 
pending execution of a mortgage for a 
sum of Rs. 14,000 in respect of the peti- 
tioners’ property. The amount advanced 
by the creditor to the debtors pending 
the execution of the mortgage deed by 
the debtors cannot be said to be the price 
of the property purchased by the credi- 
tor from the debtors, Therefore, obvi- 
ously both the authorities below are in 
error in taking the view that the debt 
will come under S. 12 (i) of the Act and 
that, therefore the petitioners cannot 
seek the benefit of the provisions of the 
Act. 


2. Though on this ground the orders 
of the authorities below have to be 
set aside and the petitioners’ application 
for relief under S, 4 of Tamil Nadu Act 
13 of 1980 has to be considered on merits, 
we have to set aside the order of both 
the Authorities below on the ground of 
lack of jurisdiction giving liberty to the 
petitioners to agitate this matter before 
the Civil Court, where the execution of 
the decree is pending. The writ petition 
in effect has to be dismissed, in view of 
the fact that in respect of money claims, 
under S. 4 the Tahsildar or the Appel- 
late Authority have no jurisdiction to 
grant a certificate of discharge, and the 
question of discharge has to be agitated 
only before the Civil] Court. This view 
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we have taken in W.P. No. 5333 of 1981: 
{reported in AIR 1983 Mad 77) (J. Ramu 
Chettiar v, The Special Tahsildar) (Debt 
Reliefs) disposed of just now, 
The orders of the authorities below are 
set aside; but the writ petition is in form 
dismissed. The petitioners are however 
given the liberty to agitate the matter 
‘before the Civil Court in the Execution 
Petition filed by the creditor which is 
said to be pending, There will be no 
order as ‘to costs, 

Petition dismissed. 


| AIR 1983 MADRAS 80 
SENGOTTUVELAN, J. 

Official Receiver, Madurai, Petitioner 
v. P. N, Krishnaier and others, Respon- 
dents. 

C. R. P. No, 2219 of 1980, D/- 22-1- 
1982.* 


Provincial Insolvency Act (5 of 1920), 
Ss. 35, 37 and 59 — Civil P, C. (5 of 
1908), O. 40, R. 1 — Madras High Couri 
Civil Rules of Practice, Rr. 163 and 165 
~~ Annulment of insolvency — Effect — 
Official Receiver can still administer 
estate for period for which it was vested 
with him. 
© On the passing of the order of annul- 
ment of insolvency only the status of the 
insolvent comes to an end, In spite of 
‘that order the Official Receiver is bound 
to carry on the administration of the 
estate for the period for which the estate 
vested with him to its logical end, > The 
Official Receiver will have power to re- 
alise the amount due to the estate dur- 
ing that period and accoumt for the same 
to the. persons concerned. Therefore he 
has every right to receive the rent lying 
in court deposit relating to the period 
during which the property vested with 
him. AIR 1929 Mad 157, Rel. on. 


(Para 4) 
Cases Referred: Chronological Paras 
AIR 1929 Mad 157 3 


D. C. Krishnamurthi, for Petitioner; 
V. Natarajan, for Respondents. 

ORDER :— This Civil Revision Petition 
is filed by the Official Receiver, Madurai, 
against the order of dismissal passed 
by the Subordinate Judge, Madurai, dis- 
missing I. A. No. 30 of 1980 in O. S. 444 
of 1974. The said application was filed 


*To revise the order of Sub. J., Madurai 
in I. A. No. 30 of 1980, D/- 18-6-1980. 
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under Rules 163 and 165 of Civil Rules 
of Practice for the issue of a cheque in 
favour of the Official Receiver for Rupees 
23,058-65, which represented the rent in 
respect of the property vested with the 
Official Receiver and which was depo- 
sited by the tenant in the proceedings 
started by him with reference to the pro- 
perty in his occupation. The amount in 
court deposit representeq the rent for 
house property forming part of the estate 
and it is for the period from 1-7-1974 
to 23-8-1979. It has to be noted that the 
insolvency itself has been annulled on 
23-8-1979. 


2. The contention of the thirg respon- 
dent herein (tenant in occupation of the 
premises) is that. in view of the order of 
annulment, the Official Receiver has no 
locus standi to file the application since 
the Receivership has come to an end on 
the date of annulment. The learned 
Subordinale Judge apreeing with the 
said contention dismissed the applica- 
tion. This Civil Revision Petition is filed 
against: the said order of dismissal, 


8. It is contended on behalf of the 
civil revision petitioner that on the pass- 
ing of the order of annulment.only the 
Status of the insolvent comes to an end; 
but the administration of the estate for 
the periog for which it was vested with 
the Official Receiver will have tobe car- 
ried on to its logical end. In support of 
this contention, the decision reported in 
Kamireddi Timmappa y. Devasi Harpal, 
AIR 1929 Mad 157, is relieq upon where 
the following observation is found :— 


“I think, therefore, the correct view 
of the position is that although the an- 
nulment of adjudication puts an end to 
the insolvent’s state of insolvency, it 
does not in cases such as are contemplat- 
ed by Section 37, where the court still 
retains control of the insolvent’s assets,- 
put an end to the insolvency proceedings 
within the meaning of Section 28 that 
all creditors named in the insolvency 
petition schedule are bound by a corh- 
position which has been approved by the 
Court and must come in on foot of it 
and cannot have any remedy dehors 
the insolvency proceedings, and that any 
creditor is entitled, unless the court 
thinks his application is unduly delayed, 
to prove his debt at any time before the 
final dividend has been paid...... 


4, Apart from. the above observation, 
in spite of the order of annulment -the 
Official Receiver is bound to carry on 
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circumstantces- of ‘the case, there would be -no 
order as to costs. 
: Revision allowed: 
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J. K. MOHANTY AND R C. 
PATNAIK, JJ. l 
Nilamadhaba Nanda and” others, Peti- 
tioners v. Orissa University .of Agriculture 
and Tecmology and another, Opposite par- 
ties. 


Original Jūra. Case No. 149 of 1982. D/- 
14-9-1982. 


(A) Constitution of India, Ari. 226:. 
Joint writ petition.— Applicability of O. pa 
R. 1, Civil P. C= Not barred by addition 
of Explanation to S, 141, Civil P. C. in 1976 
— Joint petition when maintainable, stated. 
(Civil P. C. (5 of 1908), S. 141, O. 1, R. D. 


The Explanation. added to S. “144... Civil 
P. C. in 1976 does not preclude joint: writ 
petition. A joint petition is maintainable :- 
where common and joint interests are in- 
volved: where the impugned order is ‘the 


same, where. same relief is asked for on ‘the-. 


same ground; a common cause of action, 
where: the right‘is joint, or where question 
of fact ‘and law: is identical. Of course, ‘it 
is to be seen that: the joinder does: not create 
confusion ‘arid prejudice to ‘the other side 
by BEING. him to: fight on different fronts, 
ete. (Para 8Y 


-In ite exércise of. extraordinary jurisdiction. 
the High’ Court does not countenance hyper- 
technical approach. The Orissa, High Court 
has not framed rules to specifically regulate 
the procedure as to ‘who may be joined as. 
petitioners’. In the absence of a ‘specific 
rule, the provision. contained in O. 1, R. 1 
of the Civil P.’ C. is being applied to - pro- 
ceedings for certiorari. and Mandamus. 
Order 1, Rule 1 -of the Civil P, C. embodies 
a principle--which. by.method of trial and 
error based upon experience -has come. to be 
‘What it-is today. , The principles underlying 
the provision can, in the absence. of a speci- 
fic rule on the subject framed by the High 
Court, be applied to a writ proceeding ‘un- 
less its application causes prejudice to -the 
other side. : The object of the’ principle is 
avoidance of multiplicity of proceedings, 
waste of time ‘and needless ‘expenses ` 
parties.. ` Amendment: of S. 141 of the Civil 
P: C.. by: insertion- of the- Explanation’ - “was 
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' ciples embodied in the Code. 


‘during examination, deprecated 


taking recourse. to Regn. 21.- 
- (i of 1872), S.. 115; Constitution of India, 


i proceeding’. 
. ‘to appear at the final examination’ in Cl. (b) 
indisputably means that the, students 


. ment or in course of the examination. 


to the ` 
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necessitated: to- prevent ‘an: indiscriminate re- 
course to: the: provision contained in the~Civil 
P.'C. in writ proceedings.’ The amendment 
had- not’ the object of putting an embargo 
on the. application of certain salutary prin- 
Case law dis- 
cussed. 5 (Para 8) 

(8) Orissa’ University of Agriculture and 
Technology. Under-Graduate and Post Gra- 
duate Semester Regulations, Regn. 21 
Detaining student for short attendance — 
Must be done., before commencement of ex- 
amination. —- Practice of detaining student 
. Student 
appearing, for some papers — University is 
estopped from debarring him thereafter ` by 
(Evidence Act 


Art, 226; Education —. Detaining for short 
attendance —. Words and Phrases — 
Detain). 

A student who has secured less ‘than 85 


per- cent of attendance at lectures but 70 per 
cent or more ought. to know and be intimat- 
ed of the position before the commencement 
of the examination-so as-to-be able to depo- 
sit the fee prescribed: in Cl. (b) of Regn. 21 
and take such other steps as he may: con- 
sider necessary in support of his plea for 
condonation. of shoriage.. Expression ‘detain’ 
in Cl. (a) means ‘to keep | or, restrain from 
That read with the expression 


shall 
be restrained from: appearing , at the final ex- 
amination if there is shortage of percentage 
below what is prescribed. So, the occasion 
for detaining the students arises before the 
commencement and not after the commence- 
nent It is 
not possible to attribute any other meaning 
to the provisions having regard to the 
scheme thereof. Difficulties of the auth- 
orities are not germane and are irrelevant. 


In all fairness, a student ought to know the 


position about his attendance before he 
makes ‘preparation’ for the examination and 
takes it. Inaction or indifference of the au- 
thorities cannot ‘alter the meaning of the 
provisions or their object. A particular 
mode having been statutorily enjoined, 
deviation therefrom: is impermissible and 
illegal and. has to be -deprecated. The re- 
quirement is wholesome im that the - student 
ought to know whether he. shall be detained 
or allowed. to. take the -examination suffi- 
ciently ahead. of its commencement.: Thus 
the practice. followed by. the University: of 
declaring in course of the -exantination, that 
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a student has secured Jess than the prescrib- 
ed percentage and is, therefore, ineligible to 
take the examination, deprecated. 

The candidates could have been detained 
before the commencement of the examina- 
tion, but they having been allowed to take 
the examination could not be restrained nor 
ean the provisions contained in Regn. 21 be 
utilised to their prejudice. The facts con- 
cerning short attendance of petitioners being 
within the special knowledge of the Univer- 
sity, by allowing the petitioners to take the 
examination and by not detaining or re 
straining them, the University conveyed to 
the petitioners by necessary implication that 
there was no deficiency in attendance. Thus 
the University is estopped from debarring 
the petitioners from going through the en- 
tire examination. Case law discussed. 

(Paras 9, 10) 


Cases Referxed: Chronological Paras 
AIR 1981 All 144 8 
AIR 1980 Delhi 27 9 
(£980) 49 Cut LT 266 (Orissa) 8 
41980) 1 Serv LR 528 (Punj & Har) 8 
ATR 1979 AH 128 8 


1979 Lab IC 1154: (1979) 3 Serv LR 68 
{Cal) 

AIR 1979 Raj 58 

AIR 1978 Him Pra 63 

AIR 1978 Orissa 65 

AIR 1978 Orissa 68 

AIR 1976 SC 376 

AIR 1976 Madh Pra 66 

AIR 1974 All 290 

3972 Lab IC 1402: (1972) 1 Cut 
(Orissa) 

AJR 1971 Orissa 276 

AIR 1970 SC 1039 

1968 Serv LR 204: 1968 Cur LJ 63 (Punj) 

AIR 1968 Raj 20 

1967 Serv LR 251 (Punj) 

AIR 1966 SC 707 

AIR 1966 All 255 

AIR 1965 All 356 

AIR 1962 Madh Pra 3 


Dr. S. C. Dash and B. K. Patnaik, for 
Petitioners; L. Rath, A. K. Misra, P. M. Das 
and B. S. Misra, for Opposite Parties. 
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PATNAIK, J.:— The petitioners seek the 
quashing of the order dated 14-1-1982 (An- 
nexure-4) passed by the Dean of College of 
Agriculture of the Orissa University of Agri- 
culture and ‘Technology debarring them 
from taking the second semester final exam- 
ination of Fourth Year B. Sc. (Ag.) class 
and issuance of a direction to the opposite 
parties to hold the examination in respect of 
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the papers which they could not take on 


account of Annexure-4, 

2. The four petitioners are students of 
the Final Year B. Sc. (Ag.) of the College 
of Agriculture of the Orissa University of 
Agriculture and Technology. By the notice 
(Annexure-1), the students were intimated 
that the hourly and practical examination of 
the 4th Year B. Sc. (Ag.) would be held 
from Jan. 11, 1982 to Jan. 13, 1982, and the 
final examination was to be held from 
Jan. 14, 1982 to Jan. 21, 1982. The exam- 
ination was originally scheduled te com- 
mence from Jan. 4, 1982 but shifting was 
necessitated on account of the session of the 
3rd Indian Agricultural Congress being held 
within the campus of the University. Shorn 
of unnecessary details, which are not rel- 
evant for the disposal of this case, the griev- 
ance of the petitioners is that they took the 
final examination of the 2nd Semester of the 
4th Year B. Sc. (Ag.) Course which com- 
menced from Jan. 11, 1982 but they were 
debarred from taking the examination in all 
the papers by Annexure-4 which was served 
on them on 15-1-1982. This Court by an 
order passed on Jan. 18, 1982 directed the 
University to permit the petitioners to take 
the examination and further directed that 
the results, however, would not be publish- 
ed. The petitioners submit that they, how- 
ever, could not take the examination cons 
ducted on Jan. 18 and Jan. 19, 1982. 

3. The order (Annexure-4) debarring the 
petitioners from appearing at the exam- 


ination was founded on shortage of attend- 


ance at lectures as provided in Semester Re- 
gulation 21 of the Under-Graduate and Post- 
Graduate Semester Regulations. 

4 Regulation 21, which has 
force, reads as follows :— 

“21. (a) A student shall have to be regu- 
lar in attending classes and shall be requir- 
ed to have a minimum of 85% attendance 
in each course in each Semester, failing 
which he shall be detained, subject to Regu- 
lation 21 (b). 

{b) The Dean may on recommendation 
of the Instructor/Advisor concerned condone 
shortage in attendance up to fifteen per ceni 
in a course (s) in exceptional circumstances 
and allow students with an attendance of 
seventy per cent or more to appear at the 
Fina] Examination on payment of a condo 
nation fee of Rs. 5/- for each course. Ne 
condonation even on medical grounds car 
be granted below 70 per cent in a cours 
(s).” - 

The petitioners submit that both the 
clauses of Regn. 2} are to be read togethe 


statutory 
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and the intention behind the provisions is 
that a student securing 85% of attendance 
or more has a right to take the examination 
and those securing below 85% but 70% or 
more could secure admission to the exam- 
ination on condonation of shortage on cer- 
tain grounds. They urge that the opposite 
parties having not detained them as required 
by Regn. 21 (a) and having allowed them 
to take the hourly and practical examination 
and a part of the final examination from 
Jan. 11 to Jan. 15, 1982, it was not open to 
the opposite parties to debar them from tak- 
ing the entire examination. In substance, 
their plea is one of estoppel against the op- 
posite parties. 


5. We have advisedly ignored the allega- 
tions of mala fides in the writ petition. 
Learned counsel for the petitioners fairly 
and rightly did not press the point. 


6. In the return the opposite parties state 
that the Regulations do not provide that the 
percentage of attendance is to be intimated 
prior to the holding of the examination. 
Percentage of attendance is calculated on the 
basis of classes held and the attendance of 
the students. As a matter of practice, per- 
centage of attendance is being notified dur- 
ing the course of examination, inasmuch as 
it takes time to calculate the percentage and 
notify the same. They have annexed to the 
return a statement showing the dates of ex- 
aminations and the dates of notifications of 
attendance during the years 1976-77 to 1980- 
81. They rely on the practice to bolster up 
their stand that having regard to the prac- 


tice, i.e. the practice of notifying the per- 
centage of attendance during the course of 
examination, there could be no estoppel 


against the opposite parties. In the further 
affidavit dated Aug. 2, 1982, it is urged that 
the processing in calculation of attendance 
by the concerned teacher takes some time 
whereafter the office of the Head of the 
Department prepares the tabulation and ulti- 
mately the statement is forwarded to the 
Office of the Dean to publish the notification. 
A plea has been taken that in view of 
paucity of time, the notification is not made 
before the examination. 


7. The opposife parties strenuously urge 
two points. The first one is as to the main- 
tainability of a joint writ petition by four 
petitioners and the second one is as to the 
merit of the writ petition. 

8. The opposite parties have contended 
that in view of the amendment of Sec. 141 
of the Civil P. C. by- Central Act 104 of 
1976 by inserting the Explanation, Order’ 1, 
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Rule 1 of the Civil P. C. has no application 
to a proceeding under Art. 226 of the Con- 
stitution. Tbe Explanation inserted is as 
follows :— 

“Explanation — In this section the ex- 
pression ‘proceedings’? includes proceedings 
under O. IX, but does not include any pro- 
ceeding under Art. 226 of the Constitution.” 
The opposite parties urge that whatever may 
have been the position in law prior to the 
amendment, the Explanation precluded a 
joint petition. 

Jn support of their contention, the oppo- 
site parties rely upon the case of Chandmal 
Naurat Mal v. State of Rajasthan, AIR 1968 
Raj 20. The decision proceeded on a speci- 


fic rule, namely, R. 375 of the Rajasthan 
High Court Rules, 1952, and is hardly 
apposite. It was held therein on an interpre- 


tation of the specific provision contained in 
the ruie that each of the petitioners had a 
distinct cause of action by reason of infrac- 
tion of his individual right, and “relief 
claimed” was not “founded on the same 
cause of action”. The decision, therefore, 
is not an authority for the poposition 
advanced. To the same effect is the decision 
in the case of Sheo Karan v. State of Rajas- 
than, AIR 1979 Raj 58, which turned on an 
interpretation of R. 375 and followed the 
Bench decision of that Court in Chandmal’s 
case (supra). In the case of Bhagaban Das 
v. State of Orissa, (1972) 1 Cut WR 646: 
(1972 Lab IC 1402), this Court held the 
joint petition to be incompetent finding that 
each individual case deserved separate treat- 
ment and the petitioners were not entitled 
to joint relief. Each one of the petitioners 
had “a wholly separate and distinct interest”. 

Controverting the aforesaid contention 
advanced by the opposite parties, Dr. Dash, 
the learned counsel for the petitioners, sub- 
mits that the question should not be viewed 
in a pedantic manner. The approach of the 
Court should be functional. He has relied 
upon the following authorities which have 
held that joint petition is maintainable: 
N. C. Upadhya v. State of U. P., AIR 1965 
All 356; Khem Karan v. State of U. P., AIR 
1966 All 255; Mrs. J. K. Pritam Singh v. 
State of Punjab, 1967 Serv LR 251 (Punj); 
Sewa Singh v. State of Punjab, 1968 Serv 
LR 204; Heavy Electricals Employees’ Union 
v. State Industrial Court, M. P., Indore, 
AIR 1976 Madh Pra 66; Hans Raj Sood v. 
State of H. P, ATR 1978 Him Pra 63; 
L. Kashi Nath Seth v. Collector, Central Ex- 
cise, Allahabad, ATR 1979 All 128; Krishna- 
tosh Dass Gupta v. Union of India, (1979) 
3 Serv LR: 681 7 (1979- Lab IC 1154 (Cal); 
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Badan Singh Sangwan v. State of Haryana, 
(1980) 1 Serv LR 528 (Punj & Har); Rama 
Chandra Pradhan v. Union of India, (1980) 
49 Cut LT 266 and Harish Chandra Tewari 
v. Board of High School and Intermediate 
Education, U. P., AFR 1981 All 144. 

In its exercise of extraordinary jurisdiction 
this Court does not ‘countenance hyper- 
technical approach. Rules of procedure are 
handmaid of justice and devised with a 
view to subserving the goal. This Court has 
not framed rules to specifically regulate the 
procedure as to ‘who may be joined as peti- 
tioners’. In the absence of a specific’ rule, 
the provision contained in O. 1, R. 1 of the 
Civil P. C. is being applied to proceedings 
for certiorari and mandamus. 

‘Since the High Court Rules do not pro- 
vide for the various contingencies that arise 
in the matter of determining as to who 
Should be parties to’ the application we may 
fall back on such rule as accord with equity, 
justice and good conscience, ` the object be- 
ing to advance justice.” The English practice 
is.that all persons who have joint ‘interest 
or a common interest can file-a joint peti- 
tion ‘but not if they have entirely separate. 
and distinct cause‘ of action. The. position 
in America can..be gleaned - from ‘Extra- 
ordinary. Legal Remedies’: by ‘Ferris. He 


says: “the. rule is that persons having-a com- 


mon .and joint interest in the -subject-matter 
. in : controversy smay be: joined as relator, 
while. those, neve: separate: ~ and distinct 
rights- may. not”. . . 24 


Order 1, Rule. 1 “of the Civil P.. C. te: 
. quires that the Tight to relief, must, arise out 
-of the same act or transaction, or series of 
acts or transactions ‘and the matter must, be 
such that, if separate suits are filed, any 
common question of law and fact would 
arise. In the old Code of 1882, several per- 
sons could not join as, plaintiffs in one suit 
unless their causes of, action were identical 


even though ‘they were injured’ by the. same - 


act of the defendant. Order 1, Rule 1 is an 
improvement on the old Code ‘of 1882 with 
a view to advancing the cause of justice and 
is based upon the English ‘rule as modified 
in October, 1896. 


Order 1, Rule. 1 of the Civil P. c em- 
bodies a principle which by method of trial 
and error based upon experience has come to 
be what it is- today.: The principle - under- 
lying the provision can, in the absence of a 
specific rule: on the subject framed by . this 
Court, -be applied. to. a. writ proceeding .un- 


less -its.. application - causes ‘prejudice to- the: 


other. side: : : Fhe. object: of the -principle is 
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- ment had not the -object - of . putting an 


A. L R. . 


avoidance of. multiplicity .of ` proceedings, 
waste of time and needless apenas to mp 
parties. 


Amendment of Section 141 of the Civil 
P. C. by ‘insertion of the Explanation was 
necessitated to prevent an indisctiminate ‘re- 
course to the provision contained in the 
Civil P. C. in writ proceedings. The amend- 


embargo on the application of certain 
salutary principles embodied in the Code, We 
may now refer to a few of the decisions! 
cited by the learned counsel for the peti 





_ tioners. 


In the case of Harish Chandra Tewari v. 
Board of High School and’ Intermediate 
Education, U. P., (AIR 1981 All 144) (supra) 
{an apposite case to the facts on hand), the 
Division Bench observed (para 1): — j 


s: 


. Where. the action taken ‘against 
several ‘petitioners is identical and is embodied 
in a single order, all of them can legitimately, 
combine together, and file a single writ peti- 
tion. A hyper-technical view with regard. to, 
the joinder of parties for filing a writ peti- 
tion in such circumstances has not been 
judicially approved... 000°..." 


In the. case of Hans s Raj Sood v. State of 
H. P. (AIR 1978 Him Pra'63) ‘(supray (a case 
arising ,out of. restoration of. a writ’ petition 
dismissed for: default), ' the Division "Bench 
referring. to. ‘the ‘Explanation’. insérted- by 
Central Act 104 of 1976 held fat p. 64): — 


“It is obvious that what ‘the ‘Above Expla- 
nation says is merely that the ‘proceedings. 
under Article 226 of. the Constitution. do not 
amount to ‘proceedings’. within the- meaning 
of Section” 141. In other words, it would 
mean that.so.far_as the “proceedings ‘under 
Article 226 of the Constitution are concern- 
ed, the procedure provided in the Code in re- 
gard to the suits would not apply. However, 
that does not run counter- to the exercise of 
this Court’s extraordinary jurisdiction under 
Article 226 of the Constitution. It may be 
noticed here that for the purpose of exercise 
of its jurisdiction under Art. 226 of the. Con- 
stitution, the High Court .does not depend on 
the provisions of the Civil P. C.. The pro- 
cedure prescribed by the Civil P. G _is follow-, 
ed by the High Court in the exercise. of. its 
inherent jurisdiction , under . ‘Article 226 of 
the Constitution. -not because . of any. legal 
compulsion to do so but becáuse that. proce- 
dare complies with the rules of natural jus- 
tice.... ... vee 


Tn the- case,- “of: ‘Heavy: ‘Blectricals Bamia 


: Union v. State Industrial Court,:M.: P., Indore 
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(AIR 1976 Madh Pra. -66 -at p. -68) (supra), 
it-has been -held :— i 

E dusen Shay Even though the provisions: of 
Civil P. C. are not applicable to the petitions 
under Article 226 of the Constitution, the 
ee Be them are applicable. 


tor, Central Excise, Allahabad (AIR 1979 All 
128) (supra), a lucid statement of the law has 
been made by the Division Bench thus (at 
p. 132) :— 

“ . .. .. The effect of that amendment 
(insertion of the Explanation in Section 141 
by the Civil Procedure Code (Amendment) 
Act, 1976) is that the procedure prescribed 
by the Code does not apply of its own force 
to proceedings under Art. 226 of the Con- 
stitution. It does not, however, lay down 
that some of the salutary principles enshrined 
in the Civil P. C. governing ‘the. trial of civil 


suits may not be applied éven where it. 
to, the 


enshrines a general principle of. Jaw,. 
trial of civil proceedings other than; suits, 


like a writ petition under, Art. 226, of. the. 


Constitution of India.... ... . 


The aforesaid rule hag. our fepri. con- | 


currence. 


` The gist of the decisions :- appears- to be; 
that a joint petition is maintainable: . where. 


common and- joint.-interests are involved, 


where the impugned -order is the same, where. 


same relief is asked for on the same. ground, 
a common ‘cause of action, where the right 
is joint, or where ` question’ of fact and law is 
identical. 
joinder does not create confusion and prè 


judice to the òther side by requiring him to 
‘ the position of attendance was being notified 
` after the’ commencement and in course of 


fight | on different fronts, et cetera. 


Now that we have overruled that. ‘techni’ 
cal. objection raised by. the learned . counsel: 
for the opposite parties, the decks are clear- 
for considering the enion: relating. to: 


merits. ak 


9. The allegation is simple anid clear. 7 
stúdent securing less than 85 per cent of àf- 
tendance at lectures is to be detained provid: ` 
ed; however, that_condonation can be had if 


the percentage secured is 70 per cenit or more 
but less than 85 per cent. 
‘detained’ in Clause (a) and the ‘expression 
‘to appear at the final examination’ in 
Clause (b) of Regilation ‘21 leave no manner 


of doubt that decision is required to be taketi 
before: the commencement of thé examind-` 
A student who has secured Jess than 
85: per cent of. attendance: at- lectures but-'70°- 
percent or more ought: tó knew and be in=: 


tion. 
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In the case te L.: Kashi Nath Seth v, Collec- 


Of course, it is to'be seen that the” 


The expression 
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timated of the position so as. to -be able to, 
deposit the. fee prescribed in :Clause .(b) of 
Regn. ,21 and take such other steps as he 
may consider necessary: in support of his 
plea for condonation. ef shortage. ‘Detain’, 
means ‘to keep ‘or restrain from proceeding’.’ 
That read with the expression ‘to appear, 
at the final examination’ indisputably . means. 
that the students shall be restrained from ap-! 
pearing at the final examination if there is 
shortage of percentage below what is pre- 
scribed. So, the occasion for detaining the: 
students arises before the commencement and 
not after the commencement or in course ofj 
the examination. It is not possible to attri- 
bute. any other meaning to .the provisions 
having regard to the scheme thereof. Diffi- 
culties of the authorities are not germane and 
are irrelevant. In all fairness, a student 
ought to know the’ position’ about his attend- 
ance before he mikes preparation for the ex-!. 
amination and takes ‘it. Inaction Or in- 
difference | ‘of the | authorities cannot alter uel 





The opposite ‘parties have pleaded that ‘ie: 
the: past the position: regarding: attendance of- 
the students was used’.to be. notified in course 
of the. examination. . In fine, they seek. to : 
raise a practice followed by. them for some: 
time to the status of law. Factually their: 
plea is unfounded and. legally it is. untenable. - 
From the, statement furnished. by them as 
Annexure -A/1, it. would be seen that till the 
first, semester examination of - 1978-79, the. 
position of the students used tobe notified’: 
in due time, some days before the commence- 
ment of the’ examination, The deviation — 
started ‘from the ‘second semester examina- 
tion of 1978-79 and” ‘consistently Since ‘then ' 


the’ examination. So, the practice . is of re- 
cent origin and cotitrary to the requirement 
of Regn. 21. Inconvenience and difficulty. 
have no ‘place in the scheme of Regn. 21. A 
particular mode ` having been ‘statutorily 
enjoined, deviation therefrom is impermissible 
and illegal and has to be ‘deprecated. The] 
requirement is wholesome in that the student] ` 
ought ‘to know ‘whether he shall. be detained 
or allowed to take the examination sufi- 
ciently ahead of its’ commencement. If he 
knows that he is detained, he- should not un- 
necessarily prepare for the examination. If 
he knows that the parcentage secured by him 
is such as is condonable, he would take 
prompt steps:for such-condonation: To - de- 
clare in course of the. examination, that. a 
student: has -secured less than..the «prescribed 
percentage-:and is, therefore, ineligible-to takej- 
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the examination, is highly disturbing and 
embarrassing to the student concerned. The 
inaction or indifference of the authorities to 
follow the rule breeds in his mind a sense 
of frustration and revolt, a tendency towards 
indiscipline. We fail to accept the plea of 
the opposite parties that the processing and 
tabulation could not be completed within the 
few days that would be available before the 
commencement of the examination. Pro- 
priety and the rule having enjoined a parti- 
cular course of conduct, infringement thereof 
is illegal and untenable. The breach is due 
to inaction, indifference or lack of earnest- 
ness on the part of the opposite partics. In 
the matter of career of the students, we are 
reluctant to approve of the course followed. 


The petitioners contend that the opposite 
parties knew of the position regarding their 
attendance at lectures or which they could 
have known with due diligence, and having 
not detained and restrained them from ap- 
pearing at the final examination, allowing 
them to take the examination, the opposite 
parties are estopped from pleading shortage 
of requisite attendance at lectures. The peti- 
tioners plead equitable estoppel. They say 
that the opposite parties by their conduct of 
having allowed them to follow a course are 
not entitled to turn round and act to their de- 
triment. They assert that they have not 
played any fraud on the opposite parties, nor 
did they feed any information which was 
mistaken. The thrust of their argument is 
that the opposite parties, being aware of or 
being in a position to be aware of the state 
of affairs, having allowed them to take the 
examination, it was impermissible to plead 
the bar of Regulation 21. We may now re- 
fer to a few authorities cited at the Bar. In 
the case of Board of High School and {nter- 
mediate Education, U. P.. v. Kumari Chittra 
Srivastava, AIR 1970 SC 1039, the result of 
Kumari Chittra was not declared by the 
Board on the ground that she had not secured 
the requisite percentage at lectures. The 
short point urged before the Supreme Court 
was denial of natural justice to the student 
before the decision to withhold the result 
was taken. The Supreme Court without de- 
ciding whether the Board could at all with- 
hold the result directed the Board to provide 
an opportunity to Kumari Chittra. 


In the case of Krishan v. Kurukshetra 
University, Kurukshetra, AIR 1976 SC 376, 
it was observed (at pp. 380-381) :— 

Pete tat aos once the appellant was allowed 
tc take the examination, rightly or wrongly, 
then the statufe which empowers the Univer- 
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sity to withdraw the candidature of the ap- 
plicant has worked itself out and the appli- 
cant cannot be refused admission subse- 
quently for any infirmity which should have 
been looked into before giving the applicant 
permission to appear... ... ... : 
The case of Shri Krishan was governed by 
Clause 2 of Ordinance X of the Kurukshetra 
University Calendar, Volume I. There was a 
clause to the effect that the certificate that 
the student attended a regular course of study 
would be provisional and could be with- 
drawn at any time before the examination if 
the student failed to attend the prescribed 
course of lectures before the end of his term. 
The Supreme Court observed that the certifi- 
cate could be withdrawn if the student had 
failed to attend the prescribed course of 
lectures but this could be done only before 
the examination, and once the student was 
allowed to take the examination, the student 
could not be refused admission subsequently 
for an infirmity which should have been look- 
ed into before giving the applicant permis- 
sion to appear, They observed that the 
student was not guilty of suggestio falsi or 
suppressio veri. If the University authorities 
had opportunity to find out the defect, they 
had no power to withdraw the candidature. 
Though, no doubt, the Ordinance contained 
a provision for withdrawal of the certificate 
and prohibited the University authorities 
from withdrawing the same after the com- 
mencement of the examination, the principle 
that can be culled from the decision is that 
if a student was allowed to adopt a course 
of conduct, the University authorities could 
not be permitted to take a stand which would 
be detrimental to the interest of the student. 
The provision regarding certificate may be a 
specific provision in that case, But stress 
was on the equitable principle which applied 
against the University authorities, An im- 
portant observation made in that case may 
be taken note of (at p. 381). 

shi) Gian tebe This was not a case where on 
the undertaking given by a candidate for 
fulfilment of a specified condition a provi- 
sional admission was given by the Univer- 
sity to appear at the examination which 
could be withdrawn at any moment on the 
non-fulfilment of the aforesaid condition. If 
this was the situation then the candidate 
himself would have contracted out of the 
statute which was for his benefit and the 
statute therefore, would not have stood in 
the way of the University authorities in can- 
celling the candidature of the appellant.” 

Applying the principle to the facts of the 
present case, we hold that the candidates 
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could have been detained before the com- 
mencement of the examination, but they 
having been allowed to take the examination 
could not be restrained nor can the provi- 
sions contained in Regn. 21 be utilised to 
their prejudice. 


In the case of Smt. Geeta Mishra v. Utkal 
University, AIR 1971 Orissa 276, the question 
was if it was open to the University to ques- 
tion the marks shown in the mark-sheet to 
have been secured by the candidate if the 
candidate had already acted thereon. It was 
contended on behalf of the University that 
the case was one of sheer mistake and the 
University could act on the correct position. 
The observation made is worth extracting :— 


“The estoppel arose not only from the 
active representation made on the basis of 
the mark list but also out of negligence on 
the part of the University.” 

(Emphasis, ours) 

To the case of Naba Kishore Gadapalla v. 
Utkal University, AIR 1978 Orissa 65, the 
University withheld the result of the peti- 
tioner on the ground that the student was 
not entitled to take the compartmental ex- 
amination in Mathematics only as he had 
also failed in Chemistry in the previous ex- 
amination. The University pleaded that the 
mark-sheet was erroneous. This Court, how- 
ever, did not permit the University to alter 
the position which the candidate had taken 
by acting on the mark-sheet, erroneous 
though it was found to be. This Court ob- 
served (Para 4) :— 


. .. Where, however, the mistake 
was within the knowledge of only one of the 
parties and the other on the basis of the re- 
presentation acted and shifted his position to 
his prejudice, estoppel is certainly available. 
The University cannot be permitted to plead 
by disclosing facts ‘within its special know- 
ledge that the mark-sheet was erroneous and 
petitioner as a fact has secured only 44 marks 
and not 56 as disclosed contemporaneously 
by the University... ... ..” 


A mandamus was issued to the University 
directing it to publish the result. 


In the case of Purshottam Das Dulichand 
Zargar v. Board of Secondary Education, 
Wright Town, Jabalpur, AIR 1962 Madh Pra 
3, the petitioner was allowed to take the 
practical examination but was subsequently 
informed by the Board of Secondary Educa- 
tion that he was debarred from appearing at 
the theory examination due to deficiency in. 
attendance. On behalf of the Board it was 
alleged that as a matter of course students 
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were allowed to appear at practical examina- 
tion and the scrutiny of their application 
forms was made subsequently. In allowing 
the petitioner to appear at the practical ex- 
amination, there was no condonation of de- 
ficiency in the attendance. The question was 
subsequently considered by the Board and 
the petitioner was informed that he was not 
eligible to take the theory examination. 
Dixit, C. J., speaking for the Division Bench 
said (at p. 6) :— 


“t is clear from Regulation 9 that a candi- 
date cannot be allowed to sit for the exami- 
nation unless the Secretary has satisfied him- 
self that he has fulfilled all the requirements 
for admission to the examination. There is 
thus no justification for the practice, if any 
be such existing, of permitting candidates to 
take practical examination as a matter of 
course. Such a wrong practice cannot diss- 
place the legal effect of Regulation 9 which 
is that if a candidate has been allowed to 
appear in any subject in the examination, it 
must be taken that be has fulfilled al the 
eats for admission to the examina- 
tion.. ; 


It was argued in that case that under the 
new regulations which governed the case, the 
power of the Chairman to condone the de- 
ficiency in attendance was limited up to a 
particular period and the deficiency in the 
applicant’s attendance far exceeded the limit 
which could be condoned. In repelling the 
said submission, the Court observed (at 
p. 6) :— 


ats eed idee It is immaterial] whether the ap- 
plicant was governed by the new regulations 
or by the old ones. The fact that the ap- 
plicant was allowed to appear for practical 
examination and was allotted a roll number 
must be taken as having the necessary im- 
plication that the deficiency in the petitioner’s 
attendance was such which could be condon- 
ed and was condoned under the regulations 
which were applicable to him. Therefore, if 
the new regulations applied to him, then it 
must be taken that the deficiency in the ap- 
plicant’s attendance was such which was 
within the power of the Chairman to con- 
done.” (Emphasis, ours) 

The aforesaid observation squarely answers: 
the contention raised by the opposite parties, 
Applying the reasoning, we hold that the, 
facts being within the special knowledge of, 
the opposite parties, by allowing the peti- 
tioners to take the examination and by not 
detaining or restraining them, the opposife 
parties. conveyed to the petitioners by neces-| 
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4sary implication that on was no deficiency 
in attendance. . 

_In the case of Miss Si Srivastava -v.- 
Prof. U. N. Singh, AIR 1980 Delhi 27, a 
Division Bench held that where the candidate 
was not guilty of fraud or misrepresentation, 
the principle of equitable estoppel operated 
notwithstanding the fact that the student 
who was admitted to the post-graduate class 
was not eligible.. In the. case of Uma Shan- 
ker Misra v. Board of High School and 
Intermediate Education, - U. P., Allahabad, 
AIR 1974 All 290. it was held that the prin- 
ciple of equitable estoppel was applicable 
when the result of the intermediate exam- 
ination was sought to be cancelled on the 
plea of mistake. ; 


Mr. Rath, the learned counsel for the op- 
posite parties, relied upon the case of Hari- 


pada Das v. Utkal University, AIR 1978 
Orissa 68. In that case it was found 
(para 9) :— 


- “In the premises therefore his appearance 
in the third examination in one subject only 
was a deliberate attempt to defraud the Uni- 
versity and flout the Statute. Plea of estop- 
pel would not be open te him in these cir- 
cumstances. .......... zi : 


That being the case, the authority is not an 
analogue and is distinguishable. 

„~>- Mr. Rath further relied upon the ‘cage of 
Principal, Patna College, Patna’ v. . Kalyan 
‘Srinivas Raman, AIR 1966 SC 707, where 
it was held (para 20) :— 

“ wees» Where the _ question involved is 
one of interpreting a regulation framed by 
the Academic Council of.a University, the 
High Court should ordinarily be reluctant to 
issue a writ of certiorari where it: is plain 
that the regulation in question is capable of 
two constructions, and it would generally 
not be expedient for the High Court to re- 
verse a decision of. the educational auth- 
orities-on the ground that the construction 
placed by the said authorities on the relevant 
regulation appears to the High Court less 
‘reasonable than the alternative construction 
which it is pleased to accept. ..,....” 

No such question of interpreting a’ regula- 
tion capable of two constructions does arise 
in the facts of the present case. As we Have 
already said, the provisions contained ` in 
Regn. 21°" ‘are simple and clear. 


10. For the reasons aforesaid, we ` hold 
that the opposite, parties -were estopped from 
Jdebatring the petitieners, from going ‘through 
‘the. entire examination. ; We, ‘therefore, quash 
Annexure-4,-and direct the -opposite >- parties 


: -Dhruba .v. Paramananda 


‘Attestation’ to 


. nesses 
.Sign the, instrument, or 


-of.. the. executant, , 


A.B, 


to hold the examination, in. regard to, those 
papers which--the petitioners were, not allow- 
ed to take -and after holding. me examination, 
declare the results., ; 

11. In: the result,. the weit. application is 
allowed -but in the facts and circumstances 
of the case there would-be no order as to 
costs. 

J. K. MOHANTY, 3.: :— I agree. 


-Petition allowed. 
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P. K. MOHANTI, J. ` 
Dhruba Sahu (dead) and after him 
Nalumoni Sahu and another, ` Appel- 
lants v. Paramananda Sahu, Respon- 
dent, . 
Second Appeal No. 129 jj 1978, 
4-11- 1982.*. 
{A) Transfer .of Pronesty POA (4 of 
1882), Ss. 123, 3 — Attestation of the 
document by, scribe thereof — Validity. 


` The scribe of a document may per- 
form: a dual: role. He may be an attest- 
ing witness ‘as well as the scribe, but 
he -will not be so wnless--he intends to 
sign the document as an attesting wit- 
ness; A person can be called an attest- 
ing witness .when.-he has witnessed the 
execution’.of :the document and has put 


D/- 


his signature . by describing himself. ag 


an attesting witness. When . a. person 
puts his signatures on the document 
both as: scribe and as attesting witness 
the inference is that -he functioned both 
as eee and as attesting witness, . 
(Paras 6, 8) 


eB) ee Act (1 of 1872), S. 68 — 
Transfer of Property Act (1882), S. 3— 
document — Proof — 
Document executed and attested at the 
same time — Absence of statement 
from the attesting witness that he had 
signed in presence of executant, im- 
material, 
...The essential conditions of a valid at- 
testation are that two or . more wit- 
must have seen the executant 
. have received 
from him a personal acknowledgement 
of his signature, and each of them. hag 
signed : the. instrument in the. -presence 
However, . when. the 





Etom ‘decision of J. M. Mohapatra, Ad- 


_, ditional * ‘Dist: Jo 
“16-1- 1978, ies 


- Bhubaneswar, By- 


I eas 
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` document’ appeared ‘to’ “have beei exe- 
cuted and: attested at the same sitting.’ 
it would not be“ necessary for the at- 
testing witness to state in his deposi- 
„tion -that-he had signed as witness in 
the presence of the executant: AIR . 1955 
Sc. 363,. Rel- on: as 6, 8) 


(C) Civil P, C. (5 of 1988), 0 , RB: 3 
— Objection as to mode ' of” ae of 
document — Shall be taken when it is 
exhibited by trial Court and not in ap- 


peal for first time. AIR 1943 PC 83, 
Foll. x {Para 9) 
Cases Referred : Cheese Paras 


` AIR 1955 SC 363.. 
- AIR 1943. PC 83: 1943 All LZ 292 9 


B. R. Raó -and B. L. N. Swamy, for 
Appellants; , R. K. Mohapatra, for Re- 
- spondent. : ES 


JUDGMENT:— The second appeal is 
‘bv ihe- defendant against a decree of 
` reversal, i 


2. The plaintiff and ‘the defendants 
are agnates. ‘The defendant executed and 
registered a deed of- gift: on 3-6-1968 in 
-favour of the” plaintiff-in respect of the 
suit: lands; but subsequently ‘he - cancel- 
led thé! same ‘by a ‚deed -of cancellation 
dated 10-3-1970: on the ground that .it 
was ‘fraudulently -~ : obtained . from him. 
The plaintiff’s. case was that the defen- 
“dant being issueless -and. a widower was 
being looked after by him -and “being 
satisfied with him, the defendant: volun- 
tarily.. executed a deed of gift .. which 
was ‘duly: accepted by him and .he re- 
mained in possession of- the properties 
‘.since the: deed, of gift, It was alleged 
that the, defendant at the. instance, of 
some of. the enemies of the plaintifi 
wanted. to: dispossess. the plaintiff 
- hence he filed the suit for ‘declaration ol 
title and confirmation of possession, or 
in’ the alternative for. recovery of pos- 
Session , of, the ‘suit properties, 


3.. The defendant’s contention was 
that in 1968: when he fell ill the plain- 
tiff took him‘ to’ the Bhubaneswar Hos- 
pital for treatment and from there he 
took him: to the Sub-Registrar’s Office 
at Bhubaneswar for the -purpdse of ‘exe- 
eution of a sale-deed in respect of the 
lands -which -had been - -previously mort- 
gaged ‘with ‘him, - The’ defendant under 
the impression of executing a. sale-deed 


signed the déed.of gift without. knowing. 


its contents, About two years thereafter, 
when -the plaintiff threatened to - oust 
the defendant- from- the- suit lands, he - 
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<- came tó- know 


„and. 


deed’. of gift ` 
- denied; the previo dogs not. “apply: ‘to the 
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about the deed-of gift 
and -executed the deed of- cancellation 
on 10-3-1970. 


4, Thè trial court d the 
plaintiff’s suit” on ‘the’ finding that the 
plaintiff ‘had’ obtained the deed of gift 
on 3-6-1968 by practising fraud. On ap- 
peal, the leathed District Judge differed 
from the finding of the trial’ court and 
came to hold that: the deed of gift is 
valid and binding on the defendant. Ac- 
cordingly; he decreed | the pine 
suit, 


5. kis siege in this appeal that the 
deed of gift has not been proved to have 
been duly attested’ as required by Sec- 
tion 68 of the Evidence Act and that 
attestation by the SPIDS of the document 
is not. valid. ; } 


6. . According to “Section 123 of the 
Transfar of Property. Act, a gift of im- 
movable property must be effected by a 
registered instrument signed by or on 
behalf of the donor, and attested by 
at least two witnesses. The term “‘attest- 
ed” has been defined in Section 3 of thej. . 
Transfer of Property'Act. The essential 
conditions of a valid attestation are that 
two or more. witnesses must have seen 
the executant. sign .the instrument, . or 
have received from him a personal 
acknowledgment of his signature, - cand 
each of them has. signed the instrumen! 
in the presence of the, executant, The’ 
deed of gift which has been marked as 
Exhibit-1 bears ‘the ‘signature of the 
executant (defendant) and there are the 
names of two persons who have’ describ- 


‘ed themselves as witnesses, 


T. Section | "68 of! the Evidence Act 
‘provides that if a‘ document is required 
by law to be attested, - it shall not be 
used “as evidence until one attesting 
witness. at‘ least has been called for the 
purpose of proving its execution if there 
be an attesting witness alive and subject 
to the process of the Court and capable 
of giving evidence. This Section con- 
tains a proviso that it shall ‘not be 
necessary to call an attesting witness in 
proof of the execution of any document, 
not - being a will; which has. been re- 


gistered in accordance ` with the pro- 
visions of the Registration Act, 1908, 
unless its execution by the person by 


whom ‘it purports to "have been executed 
is ‘specifically denied, -© Execution of the 
‘having ‘heen specifically 


present ease. 
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& The ‘scribe of a documen; may 
perfrom a dual role. He may be an 
attesting wimess as well as the scribe, 
but he will not be so unless he intends 
to sign the document as an attesting 
witness. A person can be called an 
attesting witness when he has witnessed 
the execution of the document and has 
put his signature by describing himself 
as an attesting witness. When a person 
puts his signatures on the document both 
as scribe and as attesting witness, the 
inference is that he functioned both as 
scribe and as attesting witness. P. W, 1 
is the scribe of the deed of gift (Ext. 1). 
At the end of the writing, he has put his 
signature describing himself as a scribe 
and on the right hand margin of each 
page of the document he has also signed 
describing himself as an attesting wit- 
mess. During his evidence in Court he 
stated that he seribed the gift deed as 
per direction of the defendant, Then he 
read over and explained the contents of 
the deed to the defendant who signed 
the same in his presence. The above 
evidence clearly shows that P. W. 1 was 
also functioning as an attesting witness 
and, in fact, he has signed the document 
not only as the scribe, but also as an 
attesting witness. Mr. Swamy appearing 
for the appellants strenuously contend- 
ed that there is a serious lacuna in the 
statement of P, W. 1 to prove proper 
attestation inasmuch as he did not say 
in his deposition that he had signed in 
the presence of the executant. I am 
unable to accede to this contention. The 
documen; appears to have been executed 
and attested at the same sitting. There 
is nothing on the record to show that 
the document was executed and attest- 
ed at different times. PW 1 was nol 
cross-examined with regard to the de- 
tails of the attestation. No question 
whatever bearing on the point was put 
to the witness and the document was 
exhibited in the case without objection. 
In the case of Naresh Charan Das 
Gupta v. Paresh Charan Das Gupta, AIR 
3955 SC 363 with regard to a Will the 
two attesting witnesses stated In exam- 
ination-in-chief tha; the testator signed 


the Will in their presence and that they 
attested the signatures, They did not 
state that they had signed the Will in 
the presence of the testator. It was con- 
tended before their Lordships that in 
the absence of such a statement, it must 
be held that there was no due attesta- 
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tion. Their Lordships observed (at p 
367) :— 

E aa It cannot be laid down as a 


matter of law that because the witnesses 
did not state in examination-in-chjef 
that they signed the will in the presence 
of the testator, there was no due attesta- 
tion. It will depend on the circumstances 
elicited in evidence whether the attest- 
ing witnesses signed in the presence of 
the testator. This is a pure question of 
fact depending on appreciation of evi- 
dence x 


In the facts and circumstances of the 
ease and in the light of the principles 
laid down by Supreme Court, I find no 
force in the contention that the require- 
ments of Section 68, Evidence Act have 
not been satisfied in this case. 


§. As mentioned earlier, no objection 

was taken by the defendant to the mode 
of proof of the deed of gift when it was 
exhibited by the trial court. No objec- 
tion having been taken at the relevant 
time, the defendant cannot now be heard 
to object that the document has not been 
duly proved. I am fortified in this view 
by the decision of the Privy Counci] in 
Gopal Das v. Sri Thakurji, AIR 1943 
PC 83, wherein it was observed as 
follows: — 
E Where the objection to be taken 
is not that the document is in itself in- 
admissible but that mode of proof put 
forward is irregular or insufficient it is 
essential that the objection should be 
taken at the trial before the document 
is marked as an exhibit and admitted to 
the record. A party cannot lie by until 
the case comes before «a Court of appeal 
and then complain for the first time of 
the mode of proof ......... A 

10. The lower appellate court, on 4a 
eareful appraisal of the evidence on 
record, has come to the finding that ths 
defendant had executed the impugned 
gift deed knowingly and with full 
knowledge of the contents thereof. The 
allegation of fraud has been disbelieved 
and deed of the gift has been held to be 
valid and binding on the defendant. This 
is a finding of fact which is immune from 
attack in second appeal, 

11. There is, therefore, no merit in 
this appeal and it is accordingly dis- 
missed with costs. 


Appeal dismissed, 


Seen nannte 


1983 


- AIR 1983 ORISSA 27 

DR. B. N. MISRA, J. 
Gopal Meher and others, Appellants 
v. Dala Bariha and others, Respondents. 


Second Appeal No. 329 of 1977, D/- 
21-10-1982.* 

(A) Orissa Estates Abolition Act (1 of 
1952), S. 7 — Settlement of land by 
State Govt. — Only  ex-intermediaries 


and not tenants are entitled to scitle- 
ment, (Para 5) 

(B) Civil P, ŒC. © of 1908), S. 9 — 
Order made by competent authority 


beyond period of limitation — Does not 
suffer from lack of inherent jurisdiction. 
AIR 1964 SC 907, Foll. (Para 6) 
(C) Orissa Estates Abolition Act (1 of 
1952), S. 1 — Tenancy rights, not affect- 
ed by the Act. AIR 1962 SC 1912, Foll. 


(Para 7) 
Cases Referred: Chronological Paras 
AIR 1969 SC 823 6 
ATR 1965 SC 1325 § 
AIR 1964 SC 907 6 
AIR 1962 SC 1912 7 
R. K. Mohapatra and <A. Misra, for 
Appellants; P. K. Misra, for Respon- 
dents, 
JUDGMENT:— The defendants have 


carried this appeal against the reversing 
judgment and decree of the learned 
Subordinate Judge, Bargarh. The plain- 
tiffs filed the suit on 22-1-68 asking for 
declaration of title and confirmation of 
possession; alternatively for recovery of 
possession in the event of a finding that 
they were out of possession, They plead- 
ed that their father Arakhita Bariha 
had title to the property and his name 
had been recorded in the Hamid Settle- 
ment, After him, the plaintiffs succeeded 
to the property and were in possession. 
Jayasingh, one of the brothers who had 
joint interest, did not join the plaintiffs 
and was, therefore, impleaded as a de- 
fendant. Following abolition of the 
estate where the disputed property was 
included, the intermediaries laid claim 
under Chapter II of the Orissa Estates 
Abolition Act (hereafter referred to as 
the Act) and the plaintiffs raised objec- 
tion to such claim for settlement. In 
Estates Abolition Case No. 11/5-138 of 
ft ee Se ee ae ey 


*From order passed by P. Ch. Panda, 
Sub. J., Bargarh, D/- 18-8-1977, 


KZ/LZ[®162/82/AMG 
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1962-63, the Collector under the Act 
passed the following order on 12-3-63:— 


“Ordered that plots with area as men- 
tioned in the Schedule VI be settled 


with Dala Bariha, s/o Aiban Bivisan 
Bariha, Bhima Bariha, Jaya Shinga 
Bariha, Ganga Bariha, s/o. Arakhita 


Bariha u/s, 7 of the O.E.A. Act with 
effect from 1-4-60 on payment of annual 
rent of Re. 1 (Rupee one oniy) and cess 
of Re. 0.03 (paise three) only. The ap- 
plication made beyond the scheduled 
date. Hence an amount of Rs. 3.18 (Ru- 
pees three and paise eighteen only) is 
charged towards Salami’, 


Against the said order, a review was 
asked for and on 14-4-64 the very same 
Collector modified the order by cancel- 
ling the settlement and directing settle- 
ment with the defendants, The plaintiffs 
carried an appeal which was numbered 
as Estate Abolition Appeal No. 14 of 
1964-65 and by judgment dated 1-5-64 
the Appellate Collector set aside the 
subsequent order of the original Collec- 
tor under the Act by saying:— 


Tiia The order passed by the learned 
Tahasildar in Mise. Case No, 2 arising 
out of review Case No. 11/5-138 of 62-83 
cannot be maintained. In result appeal 
is allowed.” 

The net effect, therefore, was that the 
original order of the Collector dated 
12-3-63 was sustained, Notwithstanding 
the settlement with the plaintiffs, the 
defendants created disturbance with 
their possession, raised a dispute u/S, 145 


Cr. P. C. where an adverse order was 
made against the plaintiffs. They also 
started filing false criminal cases with 
a view to harassing the plaintiffs, This 
led to the institution of the suit, 

2. Defendants 1 and 2 filed a joint 


written statement maintaining that Ara- 
khit was merely a Sikimi tenant but he 
had given up possession by 1926-27 and 
the father of the defendants had remain- 


ed in possession of the land thereafter. 
They contended that the claim for 
settlement had been made under the 


Act and the Tahasildar acted without 
jurisdiction in directing settlement of 
the disputed property with the plain- 
tiffs, The plaintiffs were never in pos- 
session. and at any rate, no settlement 
could have been made u/S. 7 of the Act 
with them. The claim laid in the suit, 
therefore, was not maintainable. 

3. The trial court dismissed the suit 
on a finding that both parties. wera tres- 
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passers over the suit Jand and the. plain- 
tiffs were, therefore, not entitled to, any 
relief. 


4. Before the Appellate Court, only 
one contention was advanced in-support 
of the appeal, viz. the vesting Notifica- 
tion brought about annihilation of all 
existing titles and the property vested in 
the State free from all encumbrances. 
The settlement granted by the. Collector 
under the Act by his first order which 
was upheld in appeal. by. vacating the 
order passed on review created. interest 
of the plaintiffs in the property, The 
defendants. had, therefore, no subsisting 
title. The plaintiffs’ claim had, therefore, 
to be decreed. The learned Appellate 
Judge came to. hold:—. : 


Fis oes The State being the owner of all 


the lands when settled a land fo a Rayat, 
he gets an independent status and ác- 
quires a right | to the exclusion of others. 
Therefore, the possession of other per- 
son in the lands amounts ` to ` trespass 
and in the instant case, respondents 1 
and 2 are only trespassers | over the suit 
lands not having’ any valid right and 
title to possess the lands as such, There- 
fore, the filing of record of rights is not 
sufficient to”-vest occupancy rights of 
defendants’ 1 and 2 over the lands in 
question.: The Act ‘completely intends io 
abolish’. all ‘intermiediaties and rent 
céivers and esablish ` direct relation- 
ship ‘betweén’’the State in which all such 
intérests “hdve been vested and gives an 
independént right to the tiller of the 
soil’ directly : without: any ` encumbrances. 


In. view of this fact. »:~plaintiff-appellants’ 


are bound to get a relief ‘in this appeal. " 


‘5, There is no dispute that as. a resut 
of the appellate judgment under the 
Estates Abolition Act vide Ext, 


der Ext. F was set aside, The effect of 


the original order was that the disputed” 


property was not settled with the defen- 
dants and the tenancy interest of the 
plaintiffs was upheld. There is no scope 
to dispute that when settlement of the 
disputed property was not granted by 
the: Collector, as a consequence of. .the 
vesting Notification their interest in. the 
disputed property came to an end. The 
Collector accepted the objection of. the 


plaintiffs and found that they were. en-. 
titled to, recognition of their tenancy. It. 


into ° confusion in 


is.true that he fell 
_ purporting, to, be 


directing settlement 


Gopal Meher. v., Dala Bariha 


re-- 


1, the. 
original order under Ext. J was ,sustain-. 
ed and the order passed on review un-. 


ALR. 


u/s, 7 of the Act, The plaintiffs as objec- 
tors were not claiming any intermediary 
right in themselves. On the other hand, 
they had- objected on the footing of be- 
ing in possession as tenants. ` Tenants 
were not entitled to ‘any settlement 
u/s. 7 of the Act as claim thereunder ta 
settlement could be only made by ex- 
intermediaries. But the net effect of the 
order under Ext, J was that the defen- 
dants were not found to be in possession 
and were not, therefore, entitled to 
settlement and the plaintiffs were found 
to. be in possession and their claim which 
was raised by: way ot obschon was 
accepted. 


‘There is no dispute that the appellate 
order under Ext. 1 became final. Unless 
the defendants had a settlement in their 
favour under-the : Act, they could no 
more claim title to the property. . The 
vesting, to repeat, extinguished their 
interest in the property and. the recogni- 
tion of the tenancy ‘of the plaintiffs over 
the disputed property amounted to ac- 
ceptance of the Plaintiffs’ claim of pos- 
session, : : 


6. The contention advanced before 
me that the order of the Collector -was 
vitiated inasmuch as-the application had 
been made beyond the date has no foun- 


dation, As I. have already indicated, the 


plaintiffs were objectors and. not claim- - 
ants in Estate Abolition Case No: 11/5- 
138 of 1962-63. Therefore, there was no 
question of any delay by them in mak- 
ing of thé application. A5 it appears, the 
defendants’ application ` for, ` settlémerit 
was delayed and when it was published, 
objection had’been :raised by the plain- 
tiffs. The submission that the Collector's 
order was without jurisdiction - having 
been made on an application filed be- 
yond time, theréfore, loses all force. Tt 
is unnecessary to refer to authorities 
cited at the bar as to the effect of. an 
order made by a competent . authority 
with jurisdiction where limitation had 
set iñ. Yet, I would like to indicate that 
an order made by a competent authority 
beyond the period of limitation was not 
an:inherent lack of jurisdiction as. point- 
ed out by the Supreme Court in the ease 
of Ittyavira Mathai v. Varkey ‘Varkey, 


AIR: 1964 SC 907. The prinicple indicat- 
ed in this case has-been followed in the 
case -of Chittoori Subbanna v. .Kudappa 
Subbanna, AIR 1965.SC 1325--and in. the 
case of Official Trustee, Wes Bengal v. 
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Sachindra Nath ` Chatterjee, 
SC 823. 


7. The Gude under Ext, 1 had thus 
finalised the rights of the. parties with 
regard. to the disputed property and be- 
come final. It took away the rights of 
the defendants and recognised the right 
of the plaintiffs. It has been held by the 
Supreme Court in the case of Kumar 
Bimal Chandra Sinha v. State of Orissa, 
AIR 1962 SC 1912 that tenancy right is 
not affected by. ‘the Estates Abolition 
Act. Therefore, the plaintiffts’ right :as 
objectors having been recognised in the 
Estate Abolition proceedings, they- be- 
came tenants under the State and the 
defendants had lost their right, title and 
interest in ‘the disputed property. 


.8 The- sum -total position, therefore, 
is that under Ext. 1 the plaintiffs’ right 
in the disputed property -was recognised 
and that of the defendants. . was taken 
away. The order of ‘the Estates Abolition 
Collector under Ext. J-was allowed to 
become final. That gave rise’ to a: binding 
decision between the parties and 
plaintiffs’ interest in the disputed pro- 
perty was- thus: recognised and sustained 
to the exclusion of the defendants. That 


AIR 1969 


decision under. Ext, J as upheld- under- 


Ext. 1 became res judicata. for all prac- 
tical purposes: and :the defendants were 
no more entitled to contend -that they 
had title to the- property. 


9, The plaintiffs . have not 
the State as a party. The findings in the 


civil litigation are, therefore, not bind- . 


ing òn the State. 


10. The appeal is devoid -of anèh 
and has.got to be dismissed. . There 
would, however, be no order: for costs. 


` Appeal dismissed. 





AIR 1983 ORISSA 29 
R. C. PATNAIK, J.. 
| State of- Orissa and others, Petitioners 
v. B. CŒ. Pasayat and another, Opposite 
Parties, 


Í Civil. Revn. No, 474 of 1982, D/- 18-10- 
1982.* 


Arbitration Act (10 of 1940), S. 8 (2) — 


Appointment of arbitrator: under — Ex-. 


istence of dispute essential — Repudia- 


*From order of--P.-S. ‘Panda, Sub, Judge, 
Bhubaneswar;. D/- 26-3-1982:- — 


KZ/LZ/F259/82/VAN/SNV 


` State v. B. C, Pasayat 


impleaded 
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tion and denial of claim gives rise to a 
dispute, 

- The existence of a dispute is an es- 
sential condition for a reference. If 
there is no dispute, there can be no re- 
ference, A dispute arises when an as- 
sertion of a right is made by one party 
and there is repudiation thereof by the 
other. A repudiation may be either ex- 
press or implied and may be by words 
or by conduct. Repudiation and denial 
of the claim can justly be inferred from 
the conduct of the party and other cir- 
cumstances, AIR 1954 Cal 245, (1919) 23 
Cal WN 707 (PC) and AIR 1956 All 377° 
Rel, on. - (Paras 4, 6) 

In the instant case a Contractor issued 
a series of registered letters demanding 
payment of amount due to him for the 
work executed by him for the Depart- 
ment of Irrigation but no action was 
taken by the department. A notice was 
issued by him in accordance with the 
arbitration clause for appointment. of 
an arbitrator wherein he alleged ‘that 


-he would invoke arbitration clause un- 


less his: dues 
ment, however, 
silence. 

«Held, from conduct of the Irrigation 
Department, repudiation and denial of 
the claim asserted by the: Contractor 
could : justly be. inferred. Such repudia- 
tion.or denial gave rise to- a: dispute ‘and 
an arbitrator could. be appointed under 


paid. The depart- 
continuous 


were 
maintained 


S. 8 (2). AIR 1954 Cal 245 Relied on.. 
fos K (Paras 6, = 
Cases Referred: Chronological Paras. 
AIR 19738: Madh Pra 261 6 
AIR. 1956 All 377: 1955 Cri Ly 904 6 
ATR 1954 Cal 245 6 
ILR (1950) 1 Cal 497: 53 Cal WN 873 4 
AIR 1940 Cal 105 4 
ATR 1921 Cal 342 6 
AIR 1920 Cal 143 4 
AIR 1920 Cal’ 808 (2) ‘4 
(1919) 23 Cal WN -707 (PC) ö 


1899 AC 79: 79 LT 503:°68 LJ QB 162 
(HEL) London & North Western ` & 
‘Great Western Joint Railway Com- 


‘panies v. J. H. Billington Ltd. 4 
Govt. Advocate, for Petitioners; S. C. 
Mohapatra, D. P, Sahoo | and Pradip 


Mohanty, for Opposite Party No. 1. 

‘ORDER.:— The petitioners in this 
revision contend -that the learned Sub- 
ordinate Judge has erred in law in. ap- 
pointing an arbitrator under’ S. 8 (2). of 
the Arbitration Act when there’ was -ne 
dispute between the parties. 


30 Ori, 


2. The opposite party No, i entered 
into agreement No, 7 F-2 of 1968-69 for 
“construction of Drainage Sluice al 
Dhanua out fall on Kusabhadrag right 
embankment”. He filed an application 
under S. 8 (2) of the Arbitration Act 
alleging that in course of the execution 
of the work he was asked to do a lot of 
extra items. The amount due to him 
for the work executed had not been 
paid in spite of repeated reminders. He 
had issued series of registered letters 
to the department demanding payment; 
but the petitioners failed to take any 
action. He issued a notice as per the 
arbitration clause for the appointment 
of an arbitrator. As no appointment was 
made within the period of 15 days from 
the date of receipt of the notice, the 
court might appoint an arbitrator. He 
filed a copy of the notice sent on 9-1- 
1982 and received by the Chief Engineer 
and others on 11-1-1982. In the notice, 
he alleged that he had repeatedly de- 
manded payment of his dues and in his 
last notice, he had intimated that un- 
less his legitimate dues were paid, he 
would invoke the arbitration clause for 
realisation of the dues, 

3. It was urged by the petitioners be- 
fore the learned Subordinate Judge that 
there was no dispute between the par- 
ties which might be referred to arbi- 
tration. Mere non-payment of dues did 
not give rise to a dispute. The learned 
Subordinate Judge rejected the conten- 
tions of the petitioners, 

4, The existence of a dispute is an 
essential condition. If there is no dis- 
pute, there can be no reference, (See 
the observation of Rankin, J. in Uttam 
Chand v. Jewa Mamooji, AIR 1920 Cal 
143). Lord Halsbury, L. C. observed in 
London & North Western & Great 
Western Joint Railway Companies v. 
J. H. Billington Ltd., 1899 AC 79 (HL): 

“A condition precedent to the invoca- 
tion of the arbitration whatever grounds 
is that a difference between the parties 
should have arisen; and I think that 
must mean a difference of opinion be- 
fore the action is launched......... 
There can be no dispute with regard to 
this elementary proposition of law. This 
has been followed in a number of cases 
which I may simply note: AIR 1920 
Cal 808 (2): Balmukund Ruia v, Gopiram 
Bhotica; ATR 1949 Cal 105: . Ladha 
Sing Bedi v. Jyoti Prosad Singha Deo and 
ILR (1950) 1 Cal 497 :. Mathuradas Go- 
verdhandas v, Khusiram Banarasilal. 
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5. The learned Government Advocata 
strenuously urged that failure to pay or 
non-payment did not constitute a dif- 
ference or dispute. Mr. S, C. Mohapatra, « 
learned counsel for opposite party No. 1, 
however, contended that the proposition 
advanced by the learned Government 
Advocate was too broadly stated and 
was not sound in law. According to him, 
facts and circumstances of the casg 
change the complexion. 

6. The authorities may now be seen, 
Russel says : 

“Mere refusal to pay upon a claim 
which is not really disputed does not 
necessarily give rise to a “dispute” call- 
ing an arbitration clause into opera- 
tion.......... 22 

(See Russel on Arbitration, 19th Edn. 

1889), 
Rightly has the learned Government 
Advocate urged that a dispute arises 
when an assertion of a right is made by 
one party and there is repudiation 
thereof by the other and relied upon 
Chandmull v. Nippon (AIR 1921 Cal 
342), In the said case the appellant in 
the High Court wanted a variety of in- 
formation from the respondents to en- 
able him to judge whether the goods 
supplied were or were not according te 
the contract. He demanded production 
of shipment samples. The respondents 
declined to comply with the requests, 
Their Lordships observed :— 

A uuaa But there was at no stage an 
assertion by the buyer that the goods 
had not been supplied according to the 
contract and consequently there was no? 
and could not be a repudiation by the 
sellers of any such assertion.......... n 
Sen, J. (as his Lordship then was) speak- 
ing for the Division Bench in Dilip 
Construction Co, v. Hindustan Steel 
Ltd., AIR 1973 Madh Pra 261 while for- 
mulating the principles observed {at p. 
265) :— 

“A failure to pay is not a difference, 
and the mere fact that a party could not 
or would not pay does not in itself 
amount to a dispute unless the party 
who chooses not to pay raises a point 
of controversy regarding, for instance, 
the basis of payment or the time or 
manner of payment,” (underlining mine} 
As it would be seen, emphasis has been 
added by use of the expression mere or 
itself, that is to say that a mere failure 
te pay or non-payment by itself. is not 
a dispute, ans 
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In Nandaram Hanutram v. Raghunath 
and Sons Ltd. AIR (954 Ca} 245, a con- 
tention was urged before Bachawat, J. 
that the award was null and void as 
there was no dispute. Upon a considera- 
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tion of authorities, the learned Judge 
held:— 
IREEN The repudiation by the other 


party may be either express or implied 
and may be by words or by conduct. 
Failure to perform the contract and to 
pay the amount claimed may take place 
under such cricumstances as may justly 
lead to the inference of repudiation and 
denial of the right of the other party. 
Coupled with other circumstances a 
failure to pay a claim may constitute a 
difference between the parties. Failure 
to pay under a claim of right is certainly 
a dispute.” 


T may also draw attention to a further 
observation in the selfsame decision:— 


Sur The claim of righ need not 
necessarily be express. It may and 
should justly be inferred against the de- 
fendant, from his sphinx-like silence in 
an appropriate caSe ......... ” 


In Chandanmull v. Donald Campbell, 
(1919) 23 Cal WN 707 (P. €.), Lord 
Sumner, J. observed:— 


"It is true that Mr. Chandanmul]l when 
required to pay in accordance with the 
first award, preserved a sphinx-like 
silence. It is true also, that it takes two 
to make a quarrel. But a dispute may 
perfectly well arise when only one dis- 
putant is articulate and the other stands 
mute when called upon to plead, What 


is required is that one party should 
affirm and the other deny and conduct 
will do this as well as words. 
The respondents said in effect “You 
owe the money and have no 
excuse for not paying it’. The 


appellants to my mind in effect retorted 
nonetheless eloquently though he held 
, his tongue. “I owe you nothing, I have 
a defence under the contract.” 

The repudiation can still be inferred 
even though the defendant maintains a 
sphinx-like silence, or remains mute or 
holds his tongue. His conduct may be 
considered more eloquent than express 
words of repudiation, 


In Balika Devi v. Kedar Nath, AIR 
1956 All 377, a Division Bench of 
Allahabad High Court observed :— 

“It is true that Section 8 will be 
attracted only if differences or disputes 
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have arisen between the parties. Such 
differences should exist at the time when 
the Court makes the order under Sec- 
tien 8.......... a 

A repudiation may be either express or 
implied and may be by words or by 
conduct. Though a mere failure to pay 
er non-payment by itself may not give 
rise to a dispute, repudiation and denial 
of the claim can justly be inferred from 
the conduct of the party and other cir- 
cumstances, 


7. In this case, opposite party No. TI 
issued a series of registered letters de- 
manding payment. He issued notice in 
accordance with the arbitration clause 


fer appointment of an arbitrator, In 
the notice, he alleged that he had 
demanded payment of his dues re- 


peatedly and would invoke the arbitra- 
tion clause unless his dues were paid. 
In. my opinion, from the conduct of the 
petitioners maintaining a continuous 
silence, repudiation and denial of the 
claim asserted by opposite party No. 1 
can justly be inferred. Such repudia- 
tion or denial gave rise to a dispute. 

& In the result, the order of the 
learned Subordinate Judge is sustained 
and the revision lacking merit, is dismis- 
sed. Hearing fee is assessed a; Rs. 100/-. 

Revision Dismissed. 


AJR 1983 ORISSA 31 
P. K. MOHANTI AND B. N. MISRA, JJ. 
Gorinath Deb, Petitioner v, Budhia 
Swain and others, Opposite Parties, 


Original Jurdn, Case No. 1372 of 1978, 
D/- 6-10-1982. 

(A) Orissa Estates Abolition Act (1 of 
1952), Ss, 6, 7 — Order of settlement 
under — Collector a statutory Tribunal, 
cannot exercise powers under Sec- 
tion 151 to review his earlier order — 
(Civil P. C. (5 of 1908), Section 151). 

(Para 7) 

(B) Orissa Estates Abolition Act (1 of 
1952), Ss. 38-A, 6, 7 — Order of settle- 
ment — Review of, on ground of non- 
compliance of proviso te Section 8A and 
after prescribed limitation — Invalid, 


Where the Collector reviewed his 
order of settlemen; on the ground that 
there was no publication ef the notice as 
eomtemplated by proviso to Section 8A 
and that too after lapse of 8 years, i. e., 
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after limitation prescribed: for . exercise 
of power of:review, the order reviewing 
earlier... order: would be invalid as the 
review was not on any of"the grounds 
ikea acs by. Section 38A, 
(Para 7) 
(©) Orissa Estates Abolition Act (1 of 
1952), Ss. 6; 7 — Order of settlement 
under by Collector — Not a nullity 
merely because a- time-barred applica- 
tion was entertained, 1 z 


As the Collector has jurisdiction to 
meen and decide applications.: under 
Ssi 6 and 7 and pass the order of settle- 
ment an order of ‘settlement would not 
be a nullity. merely because the applica- 
tion was entertained after the limitation 
prescribed for filing’ it inasmuch as he 
was competent’ as regards ‘the nature of 
elaim to exercise jurisdiction, 

' (Para 11y 

(D) Orissa Estates Abolition Act (1 
of 1952), Section 8A (2), Proviso — Order 
of settlement by Collector — No finding 


by- forums below ‘whether there was 
substzntial compliance with provision 
— Proclamation of notice, held, was 
duly made, 


The order of settlement ae by the 


Collector. was challenged by the Opposite- 
party on the ground that there was non- 
` compliance with.the proviso to Sec- 
tion 8-A (2). The record was produced 
by the Collector but the page containing 
the service return of the proclamation of 
the public notice was missing from the 
record, - No | evidence “was adduced by 
. the aggrieved: party to.show that ° there 
-was no“ proclamation of.the public notice 
at’. the locality.. Further, the . forums 
below didnot record a ` finding as to 
whether, there was substantial compliance 
with the proviso to Section 8-A (2). 


- Held, in the absence: of any atonal 
on’ record it was futile to contend that 
the order of settlement was a nullity. 
and it would be ‘inferred that the re- 


quirements of. proviso to 5..8A (2) had. 


been complied with, (Para 13) 


(E) Orissa Estates Abolition. Act (1 .of 
1952), Ss. 6, 7 and 38A — Settlement of 
land -On deity by, erroneously consider- 
ing it to ‘he ex-intermediary of land in 
question ` — Order is not open to review. 


‘Where’ a Tribimal has jurisdiction’ to- 
decide, a matter, it. does not lose its .jur- 
isdiction by passing. its decision upon an 
incorrect determination o£- any question 
of fact or law. . '. + (Para-14). 
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- Where ‘the Collector settled land with 
a deity by erroneously presuming it -to 
be ex-intermediary in respect of the 
land in question and that order was not 
set aside or. declaréd invalid in. appeal 
or revision, ‘the order would not bea 
nullity and the Tribunal could nog re- 
view iț under S,- 38A. (Para 14) 
Cases Referred: Chronological Paras 
AIR 1980 Orissa 199: (1980) 50 Cut LT 
393 (FB) 12 
1972 Tax LR 1735: (1971) 37 Cut LT 897 
: 7 


(1971) 2 Cut WR 326 : ILR (1971) Cut 
1065. 12, 13 
AIR 1964 sc 907 | Pete ir 
AIR 1962 SC 199 i ` 9 
. AIR 1954 SC. 340 i 8 
G: Rath, Deepak Misra: and Ashok 


Misra, for Petitioner. L, -Rath, B. 5. 
Misra and Govt. Advocate, for Opposite 
Parties. 

P, K. MOHANTI, J.:— The petitioner 
is a deity enshrined at village Biswa- 
nathpur, P.S. Satyabadi- in the district of- 
Puri. It seeks issuance of a writ of cer- 


-tiorari quashing the order dated 2-2-76 


(Annexure 1) and the order' dated 2-6-78 
(Annexure 2) passed by the Estate’ Abo- 
lition Collector (opposite party No. 14) 
and the Addilional-- District Magistrate 
(Land ;.Reaords),--Puri (opposite ‘party 
No. 15) respectively. - . 

-2. On an application filed by the peti- 
tioner. under Ss, 6 and- 7 of the Orissa 
Estates Abolition Act, opposite party 
No. 14 by his order dated 2-4-66 passed 
an order .of settlement in favour of the 
petitioner in respect of the lands cover- 
ed by khata. Nos. 431 and 438 of village 
Biswanathpur. The rent schedule was 
accordingly issued and. rent was realised 
from the date of settlement, No appeal 
was filed under S. 9. of. the O.E.A. Act 
and the order became final. On 24-7-74 
opposite party Nos. 1 to 12 who are resi- 
dents of village Panibhandar, P. S, Satya- 
badi district Puri filed an application for 
review of the order of settlement dated 
2-4-66 on the sole ground that the public 
notice of the claim had not been ‘served 
at the. locality in accordance with the 
manner prescribed -by . law, Opposite 
party No.: 14 in the purported exercise 
of the powers under.. S. 151, C.P.C.: -re- 
viewed .the order of settlement on 27-9- 
74 and‘ by -his” final ‘order dated 2-2- 
76 directed that, the lands should be 
recorded in the Anabadi Khata of the 
village and should not be settled in tha 
name -of the. ex-intermediary; - : 


z He further 
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-3. The’ petitioner preferred ` ~ ab ap- 
peal against ‘thé order: dated _ 2-2-76 


which was'‘passed after review. ‘The ap- 
peal was registered as~-O.E.A. Appeal 
No, 5/76. O.P. No. 15 allowed the appeal, 
set aside the order in Annexure 1° and 
remanded the case to O:P, No. 14 for 
a fresh disposal in accordance with the 
lease principles. He- found -that there 
was no express power of review. confer- 
red on the O.F.A. Collector. under. the 
O.E.A. Act; but the action of O.P, -No.’ 14 
in passing the order dated 2-2-76 could 
be interpreted as a case of recalling an 
order which, on account of failure to 
follow the mandatory provisions of Sec- 
tion 8-A (2) of the Act;: was a nullity. He 
also found that the petition under Sec- 
tions 6, and 7 of the Act was not main- 
tainable as: the same was not filed with- 
in the prescribed period of limitation. 
. found that the petitioner 
Gopinath Deb not being the  ex-inter- 
mediary. the -application under Ss, 6 and 
7 of the Act ‘was not’ entertainable. 


' 4, The petitioners contention is that 
the order’ dated 2-2-76 passed on review 
` was without jurisdiction and _ that ‘the. 
question whether the earlier order dated 


2-4- 66 was a nullity could not be gone. 
into by O.P. No. 14 except’ by way of ` 


a review. It is also contended ° ‘that the 
opposite party No. 15 ‘went wrong in 
deciding the question ‘of limitation as 
sucha: question was not. raised in the ap- 
plication for réview. It is ` further con- 
‘tended that: the view taken by O.F. No. 


15 that the ‘order of settlement was a 
nullity ‘is - unfounded: ` 
5. “The stand taken by the ` opposite 


parties ` is” that’: the O:E.A. Collector had. 


no initial ‘jurisdiction to enter upon: ‘the 
enquiry ` regarding the settlement of the 


land since the application under Sš; 6 
and 7 was made beyond time and the 
fight to’ make stich an. „application had 


been’ extinguishéd. IE: is ‘also conterided 
that’ the ‘miandatory provisions ‘of Sec- 
tion 8-A (2), first proviso, “not having 
Been’ complied with; the order of settle- 
“ment was a nullity. ‘and ‘could, be’ ignored 
éven though ‘there was; no expres. power 
of réview, ; 
‘6: ‘In this - writ 
not called pon’ to examine the.. validity 
of, the order of. settlement. dated 2-4-66: 
The. questions. that. arise . 
tion “are:— P 
ay... ‘Whether - ‘the sed Opp, ane No: 14. 
gould réview his earlier order dated 2-47 
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v. Budhia Swain ` 


. like, Civil Courts have 


‘37 Gut LT 897: 


-21. of 1973. came: into force on 2-10-1973. 


grounds on which the O.. E,.A. Collec- 


. application | “we are, 


for, considera- . 
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66 by invoking the powers” “under, Sec- 
tion 151, C. P. Code? ` aa 
(2) Whether the. opp, party No. 14 
could recall or ignore the’ ‘order dated 
2-4-66. treating the same tò be a nullity? 
"7. - The term “review” means a judi- 
cial re-examination of the- case in cer- 
tain -specified and prescribed circum- 
stances. The power of review is not 
inherent in a Court or Tribunal. It is 
creature ‘of the statute. A-Court or Tri- 
bunal cannot review its. own decision 
unless it is permitted to do so by statute. 
The Courts having general jurisdiction 
‘inherent power. 
But the Courts or Tribunal of limited 
jurisdiction created under special statu- 
tes have no inherent power — vide (1971) 
(1972 Tax. LR 1735). 
(State of Orissa v. Member Sales Tax 
Tribunal).: The learned ©, E. A: Collec- 
tor (O..P, No. 14) could not exercise in- 
herent powers’ under Section 151, Œ. P. 
Code to review his own order. 
: Section., 38-A of- the Orissa Estates 
Abolition Act which was inserted .by Act 










23-7-74. . Section 38-A.. authorises. 
O. ELA Collector’ to review his decision 
or, order within - -one: year, from’ the .date 
of the, decision. or .order. on the . ground 
that -there has been..a .clerigal or arith- 
metical mistake in the course of.any pro- 
ceeding. under the Act. None of- the 


tor may exercise the , power of .revie 
under Section 38-A exists in the. present 
He. could not review his order on 
the ‘grounds, not falling within the ambit 
of. Section 38-A. ‘Moreover ~- the: power 
of reyiew.. could - not be exercised afte 
expiry of the period. of. one year pres- 
cribed by Section 38-A. a 

$.. The next’. question... for considera- 
tion is, whether the. order. dated 2-4-66 
could be recalled or, ignored - on . -the 
ground that it was.a nullity. . It-is .well 


‘settled that if a. decree. or-an. order is 


apparently a nullity if: can -be ignored. 
In Kiran Singh v.. Chaman Paswan AIR 


.1954 SC 340 their Lordships .observed:— 


(at p.: 342) . . 
ER It is a fundamental . . principle 
well-established that a.decree passed by 


` a- Court: without jurisdiction ` is. a mee 
_and that its: a 


“upon, “ even. at the 
stage of execution and ven in collateral 
Proceedings. Beeeer fy 3: 


ria ~ ing 
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In the present case, the contention is 
that the order dated 2-4-66 was a nul- 
lity as the Estate Abolition Collector 
Jacked imherent jurisdiction to entertain 


an application under Sections 6 and 7 of . 


the Act after expiry of the period of 
limitation. 


9. Inheren; jack of jurisdiction means 
a power or jurisdiction which does not 
at all exist or vest in a Court. To put 
it otherwise, a Court can be said to lack 
inherent jurisdiction when the subject- 
matter before it is wholly foreign to its 
ambit and is totally unconnected with, its 
recognised jurisdiction, Competence of a 
Court to try a case goes to the very root 
of jurisdiction and where it is lacking, 
it is a case of inherent lack of jurisdic- 
tion, For example, if a suit for declara- 
tion of title has been filed in a criminal 
Court, all proceedings relating thereto 
in that Court are null and void. In this 
eonnection, we may usefully refer to the 
cas: of Hira Lal Patni v. Kali Nath, AIR 
1962 SC 199 where it was observed as 
follows:— (at p. 200) 


ae Fhe validity of a decree can 
be challenged in execution proceedings 
only on the greund that the court which 
passed the decree was lacking in in- 
herent jurisdiction im the sense that 
it could not have seisin of the case be- 
eause the subject-matter was wholly 
foreign to its jurisdiction or that the 
defendant was dead at the time the suit 
had been instituted or decree passed, or 
some such other ground which could 
have the effect of rendering the Court 
entirely lacking in jurisdiction in respect 
of the subject-matter of the suit or over 
the parties to it......... r 

10. If a Court or Fribunal has power 
to entertain cases of a particular cate- 
gory or nature, then it cannot be said 
that cases belonging to that category or 
nature are totally foreign to its juris- 
diction, In the present case, the opp. 
party Ne. 14 had jurisdiction to enter- 
tain and decide applications under Sec- 
tions 6 and 7 of the Act in respect of the 
subject-matter of the dispute. Tt cannot 
be said that he could not have seisin of 
the case when the subject-matter be- 
longs to the nature of its jurisdiction. 

it. Assuming that the O. E. A. Col- 
Tector should not have entertained the 
claim u/ss. 6 and 7 of the Act on the 
ground ef bar of limitation, we are 
clearly of the opinion that the order of 
ettlement was not a nullity inasmuch 
as he was competent as regards the 
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nature of the claim to exercise jurisdic- 
tion. 


In the review application the opposi- 
te parties 1 to 12 did not raise any ob- 
jection that the application under Ss. 
6 and 7 was barred by limitation, The 
O. E. A. Collector while granting the 
review did not also record a finding 
that the application was barred by 
limitation. The question was for the 
first time raised before the appellate 
authority. I; was, however, contended 
by the petitioner before the appellate 
authority that the application was filed 
in time; but it was kept pending till 
30-10-63. The appellate authority how- 
ever found that the application was 
barred by limitation. On the basis of 
that finding it is urged in this writ 
application that the claim under Sec- 
tions 6 and 7 of the Act having filed be- 
yond the period of Hmitation, the order 
of settlement is without jurisdiction. We 
are unable to accede to this contention. 
The decision on the question of limita- 
tion is taken only after the Court or 
Tribunal has embarked upon an enquiry. 
H a decision is taken in a suit or pro- 
ceeding which is barred by time it is 
not a nullity, Jt is an illegality commit- 
ted in course of exercise of jurisdiction 
and can only be remedied by an appel- 
late oy revisional authority. In AIR 
1964 SC 907, Ittyavira Mathai y. Varkey 
Varkey their Lordships laid down as 
fellows (at p. 910):— 


Even assuming that the suit 
was barred by time, it is difficul; to ap- 
preciate the contention of learned coun- 
sel that the décree can be treated as a 
nullity and ignored in subsequent liti- 
gation. If the suit was barred by time 
and yet, the court decreed if, the court 
would be committing an illegality and 
therefore the aggrieved party would be 
entitled to have the decree set aside by 
preferring an appeal against it. But it 
is well settled that a court having juris- 
diction over the subject-matter of the 
suit and over the parties thereto, though 
bound to decide right may decide wrong; 
and that even though it decided wrong 
it would not be doing something which 
it had no jurisdiction to do. It had the 
jurisdiction over the subject-matter and 
it had the jurisdiction over the party 
and, therefore, merely because it made 
an error in deciding a vital issue in the 
suit, it cannot be said that it has acted 
beyond its jurisdiction. As has often 
been said, courts have jurisdiction to 
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decide right or to decide wrong and even 
though they decide wrong, the decrees 
rendered by them cannot be treated as 
nullities.......... X 


In view of the above pronouncement 
of their Lordships of the Supreme Court 
there is no substance in the contention 
that the order of settlement was a nul- 
lity merely because the application under 
Ss. 6 and 7 was made beyond the period 
of limitation. 


12. The next contention is that the pub- 
lic notice of the claim not having been 
given as required by the first proviso to 
sub-s, (2) of S. 8-A of the Act the order 
of settlement dated 2-4-66 is without 
jurisdiction. Reliance is placed on a 
decision of this Court in the case of 
Baikuntha Das v. Sm. Sabitri Devi (1971) 
2 Cut WR 326. That decision was ren- 
dered in a certiorari proceeding under 


- Art. 226 of the Constitution carried from 


a decision of the Tribunal under the 
Orissa Estates Abolition Act. It was 
laid down in that decision that the pro- 
vision of S. 8-A (2), first proviso, is 
mandatory and it is not open to the Col- 
lector to omit any process of publication. 
It was further held that if all the re- 
quirements of S. 8-A (2) are not ful- 
filled, the Collector cannot proceed fur- 
ther. That decision was considered by 
a Full Bench in the case of Krupasindhu 
Misra v. Gobind Chandra Misra, (1980) 
50 Cut LT 393: (AIR 1980 Orissa 199) 
and it was held that the requirement of 
the notice stipulated in the. proviso is in 
conformity with the natural justice and 
is a mandatory one. But the manner 
and form of notice are directory. If the 
requirement of the proviso has been 
substantially ecmplied with the order of 
settlement would not call for any in- 
terference. 


In the review application dated 27-7- 
74 the opp. parties 1 to 12 challenged 
the order of settlement on the sole 
ground that notice had not been served 
at the locality in accordance with the 
manner prescribed by law. They did 
not plead non-service of the notice but 
raised objection only with regard to the 
manner of service of the notice, The 

Estate Abolition Cullector (O. P, No, 14) 
‘ while granting review as per his order 
dated 27-9-74 observed as follows:—- 

“Advocate for petitioner present. O. P. 
the claimant present and filed hazra. 
Heard the Advocate. He states that the 
proclamation has not been properly done 


in accordance with the law. The order-, 
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sheet does not disclose the manner of 
service of proclamation. As per the 
recent decision of the Honourable High 
Court of Orissa, the proclamation of the 
case has not been served properly. 
Hence the case is reviewed under Sec- 
tion 151, C. P. C.” 

Merely because the manner of service 
of the notice has noi been mentioned ia 
the order-sheet no presumption can be 
drawn that there was no proper service 
of the notice. On a reference to the 
records of the Estate Abolition Collec- 
tor, ıt appears that, the notice was duly 
issued on 15-12-63 inviting public objec- 


tion. The notice is available on the re- 
cord, but some of its pages are 
missing. It appears from the order- 


sheet of the record that some abjections 
were filed before the Estate Abolition 
Collector and the Advocate for the ob- 
jectors argued that the service of public 
notice had not been duly made. After 
hearing the counsel for the parties, the 
Estate Abolition Collector in his order 
dated 23-2-66 observed as follows:— 


“It is only due to missing of some pages 

of the proclamation including the last 
page over which the report of the pro- 
cess-servey was there, a scopé was aval- 
able to the objectors to file this petition. 
Under the above circumstances, it is not 
necessary to issue another proclamation 
and entertain further objection since the 
ease is being heard and going to be 
finalised on 14-3-66.” 
Thus, it will be seen that there was 
neither any allegation by the opposite 
parties 1 to 12 nor there was any finding 
by the O. E. A. Collector that the pro- 
visions of Section 8-A (2), first proviso, 
were not duly complied with. The onus 
was on the opposite parties 1 to 12 to 
prove non-compliance with the provi- 
sions. No evidence was adduced by 
them: to show that there was no pro- 
clamation at the locality. In the Full 
Bench decision in (1980) 50 Cut LT 393: 
(AIR 1980 Orissa 199) (supra) it was held 
that placing the burden on the success- 
ful party to prove the settlement upon a 
bare denial of the adversary is a pro- 
position not supported by law. In the 
absence of any evidence to the contrary. 
the normal inference would be that the 
procedure prescribed by law was duly 
followed in making the settlement under 
Ss 6 and 7 of the Act. 

13. In the appeal which was prefer- 
red against the order dated 2-2-76, O, P. . 
No, 15 -held that though,the O., P. No, 14 
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had ‘no power. of review yet his- action 
could be interpreted as'a case of recall- 
ing the order which, on: aeccouny: of 
failure to follow the mandatory provi- 
sions of Section 8-A (2) was rendereg a 
nullity. For this proposition he relied 
on the decision reported in (1971) 2 Cut 
WR 326 (supra). The question raised in 
that case was whether the Collector had 
jurisdiction to recall his own order on 
the principle of ex debito justitiae and 
the power can be viewed as equivalent to 
the ordinary power of review. The 
Court in para 14 of the judgment he'd 
that it was not necessary to- deal with 
this contention and the question was left 
open, AS we have indicated earlier the 
page containing the service return of the 
proclamation was missing from 
the record. No evidence was ad- 
duced to shcw that there was no 
proclamation of the public notice at the 
locality, The -objection was raised. only 
with regard to the manner of service of 
proclamation and .the forums below did 
mot record a. finding as to whether there 


was substantial compliance with the pro-. 


viso to S. 8-A (2). In the absence of any 


material on the record it is futile to con- - 


tend that the order of eens was a 
nullity, 


14. The next. contention -is..that «the 
petitioner deity was not. an ex inter- 
mediary in respect of Khata No.: 431 so 
as to be entitled to make an application 
for settlement and that the character of 
some of the plots of land was not such 
as could have been settled under Ss. 6 
and 7 of the Act. No such contention 


was raised in the application for review. . 


The Estate Abolition Collector (O, P. 
No. 14) did not also take such a ground 
for granting review. The question whe- 
ther the order of settlement is correct 
or valid in law does not arise for consi- 
deration in the present writ applica- 
tion. It appears however. that the lands 
a»pertaining to khata No. 431 were set- 
tiled with another deity named. Khetra- 
pala Thakurani. Be that as it. may. 
where a Tribunal has jurisdiction to 
decide a. matter, it does not lose its jur- 
isdiction by. passing its decision upon an 
incorrect determination of any question 
of fact or law. The decision must be re- 
garded as valid so long as it is not set 
aside or declared invalid by a court of 
competent jurisdiction, The order of 
settlement dated 2-4-66 was not revers- 
ed by appeal or revision. The power of 
review under S. 38-A ‘of the O.E; ‘A. 
Act and the “inherent power undér Sec- 
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tion 151 C. P. C, were. not. available to 
be exercised, The Tribunal could no 
thereafter recall or ignore ‘its own order. 
15. In the premises - aforesaid, the 
writ application. .be allowed. and the 
orders in Annexures 1 and 2 be quashed. 
In the circumstances of the case. we do 
nat make any order as to costs, 
. N. MISRA, J. :— I agree. , 
; Petition allowed, 
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Bhramar Pradhan, Appellant vV. 
Govinda Mahapatra and ‘others, Res- 
pondents. 


Second Appeal No. 221 of 1977, 'D/- 6- 
10-1982*. , sS 

(A) Civil P. C. (5 of 1908),. Ss. 190, 
101 — Second appeal — Finding of fact 
— Interference — Finding of lower ap» 
pellate Court that ‘A’ is not son of ‘B 
but he is.son of ‘C’ — This is pure find- 
ing of fact and cannot be assailed in 
second appeal. “ (Para 6) 

(B) Evidence Act (1. of.1872), Ss. 101, 
104 — Benami transaction — Burden of 
proof (T. P. Act (1882) S. 41.) 

The burden of proving... a transaction 
to be a benami. one is on the person who 
alleges the same to be benami, because 
the ‘apparent stete of affairs rust © be 
taken to be real unless the _ contrary is 
proved. The burden, however, does not 
rest in one place but shifts to the other 
side. The burden of proof iş. not static, 
and may shift during the course of the 
evidence. Thus while the. burden  initial- 
ly rests on the party who would fail if 
no evidence is led at all, after the evi- 
dence is recorded, it rests upon ‘the party 
against whom judgment would bè given 


either side, Although the onus ‘of estab- 
lishing that a transaction is ‘benami’ is 
on the person asserting it’ to be so, where 
it is not possible: to. obtain " evidence 
which conclusively establishes or rebuts 
the allegation the ‘case’ must be’ dealt 
with on reasonable probabilities ‘and 
legal inferences arising from ‘proved r 
admitted facts, AIR 1977 sc’ 409 Rel, on. 
` (Para’ 7) 
(C) Evidence. Act (1..0f. 1872), :S. 114 
— Real owner. of property — Presump- 
tien — Persun. who pays.money is real 


*From decision’ ‘of J) N. “Acharya, Dist, ds 
Puri, D/- 12-4-1977, 


l 
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owner: and not person im whose name 
property is purchased.. © : (Para 8) 

(D) . Transfer of Property, Act (4 of 
1882), S. 41 — Benami transaction — 


Such transactions are éntered imto m 
this country without motive > or reason. 
AIR 1939 Pat 462, Rel, on,’ > (Para 9) 


(E) Transfer of Property ` Act (£ of 
1882), S. 41 — Benami transaction — Re- 
lationship is circumstance which is 
taken into consideration in determining 
whether transaction is benami or not, 

(Para 10) 


(F) Hindu Minority, and Guardian- 
ship Act (32 of 1956), S, 8 — Alienation 
of minor’s property — Alienation of pro- 


perty by real owner without permission’ 


of District Judge — Validity. (T. P. ‘Act 
(1882) Ss. 41, 54). 


‘Where ‘A’ paid the consideration ‘for 


the purchase’ of land ‘in the name of his‘ 


‘minor son’ ‘B’ who was a mere child‘ at 
the time of the . purchase 


could be’ drawn that A’ ‘entered ` into 
the transaction for his own. benefit 
though the sale deed was executed in 
the. benami name of ‘B’. Therefore it 


could be said that ‘A! was the real’ owner: 


of the’ suit property.’ Hence 
tion: as to necessity of - 
mission of the District Judge under- S. 8 


-. the ques- 


of the Act would not arise if. A alienat-. 


ed the land in sevens of third: party: 

: (Paras 12,-+13) 
Cases Referred : _Chrondlogical ` 
AIR 1977 SC 409°: | l a 
AIR 1939 Pat 462 ` l pg 
(1854) 6 Moo Ind App ‘53 (PC) “9g 

P. K. Misra, for Appellant; , L. Rath, 
for- Respondents. 

JUDGMENT :— The: second appeal. is 
by the plaintiff against a., reversing 
decree, The suit was for declaration of 
title and for confirmation or, in the 
alternative, recovery of possession of 
the. suit lands on adjudication that the 
sale deed executed by defendant No, 2 
in: favour of defendant No. 1 on. 24-3-67 
is not binding. on the plaintiff and” also 
for a permanent seinen OR: restraining 
the defendant -No.. from, 
with .the plaintiff's pies 


` 2, “The ‘case -pleadéd: on':the plaint) is 
that the plaintiff: is the -sor of- “late 
Ghana Pradhan, the brother of defen- 
dant No. 2 Baban , Pradhan, and that his 
father died when he ‘was ‘only ‘two 
years old. His mother’ Hema Bewa 
courted a remarriage. »-At-.the time of 


Paras 
‘7 
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and had no 
money of ‘his own a reasonable inference 


obtaining - per- 


-intermediary . interest. 


.to get the sale: deed set aside 
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her remarriage, Hema Bewa had. .given 
some ornaments and a cash of Rs. 200/- 
to- defendant No,.2 for the upkeep of 
the plaintiff. Defendant No. .2- purchased ` 
the suit-lands by a sale deed dated 
10-6-1959 (Ext. A) in the name of the 
plaintiff with the help of the ornaments 
and cash. given -by Hema Bewa. . Sub- 
sequently . defendant No. 2 in order to 
make unlawful gain executed a sale 
deed in respect of the suit. lands in 
favour: of defendant No, 1 on 24-3-1967 
falsely describing. himself as the father 
of the plaintiff (vide Ext. B). The sale 
was never for the benefit of the plain- 
tiff.. The sale deed was executed with- 
out obtaining permission of the District 
Judge. in .contravention of . the. provi- 
sions of the Hindu see and. rogard 
ianship Act. 


3. Defendant No, 2 did not enter ap- 
pearance in the’ suit which ~ proceeded 
ex parte against him. Defendant No. 1 
who ‘was the sole ‘cantestant in''the suit 
contended that the plaintiff is not the 
son of Ghana Pradhan: but he is: the’ son 
of defendant No.2 and he lives in a 
joint family’ with him. Defendant No, 2 
being the father of the plaintiff had 
purchased ‘the suit property with his 
own funds benami in the name of the 
plaintiff who.was then a minor. ` Defen- 
dant No. 2 .was the real owner of the 
suit -lands and. after abolition of the 
st. the. suit lands 
were. settled with him. He sold the suit 
lands to deferidant No. 1 to meet the 
legal necessity of the family .on receipt 
of..a consideration.of Rs. 1,000/- and 
executed the, sale. deed on: 24-3-1967 
and delivered ..possession .of the. same. 
Defendant No, 2 being a veteran litigant 
had brought a suit through the plaintiff 
and it 
was dismissed.. He cut and carried- away 
the... paddy crops -- raised- by defendant 
No,-.1 on the suit land for. .which- a 
criminal case.is pending against: him, -In 
order -tø .escape from the criminal 
liability defendant No: 2 -has brought 
the present suit through the plaintiff. 


d The trial court found’ that ‘the’ 
plaintiff is the son of ‘late- Ghana Pra- 
dhan, ‘that his, mother had given some 
ornaments" ‘and cash to defendant No, 2 
for upkeep of the plaintiff, that defen- 
dant, No. 2 with the. help of the orna- 
ments and cash - _ purchased the suit. 
lands jn the name of the plaintiff, but 
subsequently in order to make’ unlaw- 
ful. gain, he executed _ ue „salè deed in 
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favour of defendant No. 1. It also found 
that after abolition of the intermediary 
interest the suit lands were settled with 
defendant No. 2 but it enured to the 
benefit of the plaintiff inasmuch as de- 
fendant No, 2 was only a trustee of the 
plaintiff's property. It further found 
that the transfer of the suit lands by 
defendant No. 2 is illegal as no permis- 
sion of the District Judge was taken as 
required by the provisions of the Hindu 
Minority and Guardianship Act. On the 


above findings the plaintiffs suit | was 
decreed. 
On appeal by defendant No. t the 


learned District Judge found the plain- 
tiff is the son of defendant No. 2 Baban 
Pradhan and that the plaintiffs allega- 
tion that his mother bad given some 
ornaments and cash to defendant No. 2 
for the upkeep of the plaintiff was false, 
that the plaintiff was only a name len- 
der and defendant No. 2 was the real 
owner in respect of the suit lands and 
tha; the suit lands having been settled 
with defendant No. 2 under the Orissa 
Estates Abolition Act, he conveyed a 
valid title in favour of defendant. No. 1 
by the sale deed dated 24-3-67. Upon 
such findings the trial court’s decree 
was set aside and the plaintiffs suit 
was dismissed. 


5. It is urged in this appeal that the 
plaintiff was the real owner of the suit 
property and the settlement made in 
favour of defendant Number 2 must be 
deemed to have enured to the benefit of 
the plaintiff. It is further urged that 
even assuming that the plaintiff is the 
son of defendant No. 2 the alienation by 
him in favour of defendant No, 1 with- 
out permission of the District Judge was 
illegal. 


6. As already stated the first appel- 
late cour; came to the findings that the 
plaintiff is the son of defendant No. 2, 
that defendant No, 2 was the real owner 
of the suit property and that the suit 
lands having been settled with defen- 
dant No. 2 under the provisions of the 
Orissg Estates Abolition Act he validly 
transferred the same in favour of defen- 
dant No. 1. These are pure findings of 
fact and cannot be assailed in second 
appeal. In the sale deeds Exts, A and B 
the plaintiff has been described as the 
son of defendant No. 2. The vendor of 
Ext. A who was examined as the first 
witness on the side of the plaintiff stated 
in ‘cross-examination that defendant 
No. 2 is the father of the plaintiff. .The 


Bhramar Pradhan v. Govinda Mahapatra 







ful scrutiny, the lower appellate cour 
did not place any reliance on their evi- 
dence. I see no cogent ground to inter- 
fere with the finding of the lower ap- 
pellate court that the plaintiff is not the 
son of Ghana Pradhan but he is actual- 
ly the son of defendant No. 2. 

7. The learned counsel for the ap- 
pellant strenuously contended that the 
finding of the lower appellate court 
about the benami nature of the transac- 
tion under Ext. A is based on no evi- 
dence. It is well settled that the bur- 
den of proving a transaction to be a 
benami one is on the person who alleges 
the same to be benami, because the 
apparent state of affairs must be taken 
to be real unless the contrary is proved. 
The burden, however, does not rest in 
one place but shifts to the other side. 
Their Lordships of the Supreme Court 
laid down that the burden of proof is not 
static, and may shift during the course 
of the evidence. Thus while the burden 
initially rests on the party who would 
fail if no evidence is led at all, after 
the evidence is recorded, it rests upon 
the party against whom judgment would 
be given if no further evidence were 
adduced by either side, Although the 
onus of establishing that a transaction 
is ‘benami’ is on the person asserting it 
to be so, where it is not possible to ob- 
tain evidence which conclusively estab- 
lishes or rebuts the allegation the case 
must be dealt with on reasonable proba- 
bilities and legal inferences arising from! 
proved or admitted facts. See AIR 1977 
SC 409 (Union of India v, Moksh Buil- 
ders and Financiers Ltd.). 

8. The evidence in this case has to 


be examined in the light of the above 
principles to find out whether the be- 
nami character of the transaction has 


been proved or not. The recitals of the 
sale deed (Ext. A) would show that the 
consideration for the sale was paid by 
defendant No. 2, The endorsement made 
by the Sub-Registrar on Ext. A (which 
corresponds to Ext, 1) shows that the 
amount of consideration of Rs, 200 was 
paid in his presence. P.W, 1 who is the 
vendor under Ext. A at first avoided to 
answer the question as to who paid the 
consideration. But subsequently he ad- 
mitted that the recital in the sale deed 
about payment of consideration by de- 
fendant No. 2 is correct. It is the plain- 
tiff’s case that he was aged about six 


vA. 
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years by the time of execution of the 
sale deed Ext. A. Apparently he had 


no money of his own. He, however, al- 


-leged that a cash of Rs. 200/ and some 


ornaments were given to defendant 
No. 2 by P. W. 2 and that with the help 
of the cash and ornaments the suit lands 
were purchased in his name by defen- 
dant No. 2, The appellate court, on a 
consideration of the evidence on the re- 
cord, found that the plaintiff had failed 
to establish this allegation. The source 
of the money was within the special 
knowledge of defendant No. 2. He did 
not enter appearance in the suit and no 
effort was made by either party to sum- 
mon him as a witness. As already stat- 
ed the amouni of consideration under 
Ext. A was paid by defendant No, 2. 
There is a presumption that the person 
ho pays the money is the real owner 
nd not the person in whose name the 
roperty is purchased, 

9. Absence of motive cannot be taken 
o be a circumstance against the benami 
haractey of the transaction. It is too 
vell known that benami transactions 
re entered into in this country without 
my motive or reason. In the case of 
Sahdeo Karan Singh v. Usman Ali Khan 
AIR 1939 Pat 462, a Division Bench of 
the Patna High Court has held that ex- 
perience has shown that frequently be- 
nami transactions are entered into in 
this country for no apparent reason, In 
the case of Gopeekris; Gosain v. Gun- 
gapersaud Gosain (1854) 6 Moo Ind. App. 
53 their Lordships of the Privy Council 
observed that benami purchases in the 
name of children without any intention 
of advancement are frequent in India. 

10. Relationship is a circumstance 
which is taken into consideration in de- 
termining whether the transaction is 
benami oy not. The learned District 
Judge found as a fact that plaintiff is the 
son of defendant No, 2 though such re- 
lationship was denied by the plaintiff 
obviously with some ulterior motive. 


11. The subsequent conduct of the 
defendant No, 2 tends to show that the 
transaction was a benami ,one. After 


abolition of the intermediary interest, he 
got the suit lands settled in his own 
name under the provisions of the Orissa 
Estates Abolition Act (vide Ext, E), 

12. In view of the facts that the de- 
fendant No. 2 paid the consideration, 
that the plaintiff is the son of defendant 
No. 2, that he was a mere ehild by the 
time of the transaction, that he had no 
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money of his own and that he failed to 
establish that P. W. 2. Hema Bewa 
is his mother and that she at the time of 
her remarriage had given cash and orna- 
ments to defendant No. 2 a reasonable 
inference can be drawn that defendant 
No. 2 entered into the transaction for his 
own benefit though the sale deed was 
executed in the benami name of the 
plaintiff. The learned District Judge 
was, therefore, justified in holding that 
defendant No. 2 was the real owner of 
the suit lands, 


13. In view of the finding that de- 
fendant No. 2 was the real owner of the 
suit lands the alienation in favour of de- 
fendani No. 1 is valid, The question 
raised in the appeal does nog arise for 
consideration. 

14. The appeal fails and is dismissed, 
but in the circumstances without any 
order as to costs, 

Appeal dismissed. 


AIR 1883 ORISSA 39 
R. N. MISRA, C. J, AND 
J. K. MOHANTY, J. 


N., P. Singh Deo, Petitioner v. State of 
Orissa and others, Opposite Parties, 

O. J. €. No. 954 of 1977, D/- 23-9-1982. 

(A) Constitution of India, Art, 226 — 
New point — Petitioner cannot be al- 
lowed for the first time to go back upon 
his own actions and raise a contention 
contrary to the stand taken by him till 
then. (Orissa Estates Abolition Act 
(1 of 1952), Ss. 6 and 7). 


Petitioner by accepting vesting Noti- 
fication and by treating himself as ex- 
intermediary made an application under 
Ss. 6 and 7 of the Orissa Estates Aboli- 
tion Act and received settlement in re- 
gard to certain extent of land, In this 
background, it would not be appropriate 
to allow him for the first time to go 
back upon his own aclions and permit 
him to contend that the properly in re- 
gard to which claim is confined in the 
wri; application was not an estate. 

(Para 4) 

{B} Orissa Estates Abolition Act (1 of 
1952), Ss, 6 and 7 and 2 (j) — Require- 
ment of S, 6 — Distinction between 
claim fer settlement under S, 6 and 
claim under S. 7. 

There is a distinction in regard to a 
claim for settlement under S. 6 and a 
claim under S. 7. S, 7 requires khas 
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possession while S, 6:requires possession. 
‘Definition of Khas. possession -in :S, 2. (j) 
clearly confines -it to lands ‘used. for .agri- 
cultural or horticultural. purposes,: ` Ir 
regard to a claim under S, 6, all that is 
necessary to be established is possession. 
Such possession need not be personal 
occupation. Law is settled that an owner 
would be deemed to be in possession if 
the property is in possession of his les- 


sees, licensees, permissive. occupants and . 


even trespassers until they . have per- 
fected their title by adverse possession. 
S. .6-is not confined-to a claim for settle- 
ment of a building only. It also refers to 
settlement .of homestead. Whether the 
building is one fit for human occupation 
or not, the claim would certainly be 
covered by S, 6 and the enquiry has 
therefore to be. confined to possession 
. and not Khas possession, (Para 5) 
Cases Referred: Chronological Paras 
AIR 1962 Sc 1912 : 3 
AIR 1961 Ori 131: 26 Cut LT 652 3 


_P. K. Misra, for Petitioner; Addl. 
Govt. Advocate, for Opposite Parties, 


R. N. MISRA, - C. Ju— The petitioner 
in this application under. Article 226 of 
the Constitution challenges 
late decision: of the 
Magistrate,. opposite. party No, 3, dated 
27-8-77 upholding the rejection of a 


' uelaim for settlement under Section. 6 of - 


the Orissa Estates. Abolition Act (here- 
inafter referred to as the ‘Act’). 

- 2. The petilioner made an application 
on 29-6-73 purporting to be under Sec- 
. tions 6 and 7 of the Act for settlement 
of 30.39 acres of land covering tanks, 
homestead with building, road. and 
orchards, all located within mouza Jatan- 
magar of Sadar Police Station of District 
Dhenkanal.. The claim was-~ duly 'publi- 
shed under. Section 8-A of. the Act in 
- compliance of order. dated 4-1-74. -No 
objection was, however, filed on 28-4-75 
the Collector. under the as recorda the 
following order= : 


- "The claim ` petition relates to“ the 
„lands held under .Nijchas of the ap- 
plicant in respect of which rent: has’ been 
‘assessed under the O, P. L. R. (Assess- 
ment of Rent) Act, 1958. As’ per Reve- 
‘nue Department clarification issued in 
- letter No, 81272/R. dated: 8-12-73: the 
lands -held by the applicant in his khas 
possession do not form an estate and 
as such he cannot be. taken’ as. an: inter: 
mediary -as -defined:in the-O. E. A. Act. 
Consequently; -the - case -iSe dropped.” 
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the appel-- 
Additional District: 


sed . from my spot. 


-serted one and. has | 
. Since: long. Though the plot- on 
- the: building stands is--recorded in 
‘mame: of ::ex-intermediary, he.has never 
- used or occupied it-in any manner, The 


ALR. 


On 21-7-76 the Collector recorded an- 
other -order -to. the following: effect:—- 
-1 ‘Sri. J- Mohapatra, -Authorised Agent 
of Sri N. P. Singh, Dhenkanal is. present. 
` This'is a claim filed by Sri N. P.-Singh' 
Deo under Sections 6 and 7 of the O. E. 
A. Act in respect of the .Holding Nos. 
1, 7, 12, 13, 20, 24, 25, 26, 32, 33 and 34 of 


: the village Jatannagar consequent om 


abolition of his estate. in Revenue De- 
partment Notification No. 17ER, cated 
13-3-73. 

` This case was dropped on 24-4-15 for 
interpretation of Government 
letter No: 81272/R dated 8-12-73 in 
which Government have issued - certain 
clarification’ regarding. estate. I have 
gone through the said Circular of the 
Government which says that the. private 


lands of Ruler in ‘occupation of per- 
manent tenant or an occupancy tenant 
is subject to abolition as the Ruler 


comes in betwéen the State and tenant. 


Since Government order is clear and 
there are occupancy tenants in his 
estate, I revive the claim of the peti- 
tioner. 


General. notice ‘inviting objection was 
issued. The notice was served on 27-l- 
74 and period of 9@ days for filing- objec- 
tion has beert over. No objection peti- 
tion has been filed. — ae ` 


_ The Authorised Agent | 


filed one sup- 
plementary memo today. 


Amin to” conduct field enquiry, and 
report by 5-8-76.” 

The Amin furnished . a report after 
spot verification, Thereafter the Collec- 


tor visited the Spot. He appears to have. 


recorded . statements of. some persons said 
.fo be. occupying the. premises, On 9-9-76 


he passed .the final order in the proceed- 
ing. He. took the view that. the _peti- 
tioner. was entitled to settlement of 29.75 


. acres of land... He found that one of the 


items of claim was 56 decimals relating 
to plot No, 177 which had a double- 
storied building. In regard to the claim 
for this plot, he held:— ` 

"So far as the area of Ac, O. 56 out of 
plot No. 177 in Khata No. 1 is concern- 
ed, it stands recorded as ‘Jungle’ in the 
Settlement records, However, now a 
building stands on this plot. As reveal- 
enquiry report dated 
27-8-76, the building :is- a completely de- 
been abandoned 
which 
the 


1983 
building is a’vety big one. It is not in a 
fit state for occupation. - Therefore, im 
the strict, sense it cannot be called a 
dwelling house. > It has never beén ‘us- 


ed by the -ex-intermediary. Therefore, 
it can at best marginally come within 
the definition of the term “homestead” 


as defined in S: 2 (i). 

It is clear thatthe building or the 
structure has been never used or occu- 
pied by the ex-intermediary. He . -has 
employed a part-time worker to look to 
his Khamar house but he has not en- 
gaged anybody to watch this massive 
structure, There is no evidence of any 
effective .physical or manual control 
over the premises on. which the struc- 


ture. stands. There is no outward act. to. 


support: any such contention, The fact 
that nobody is engaged to keep a casual 
watch over such a structure also indi- 
cate that there is no intention to use 
or occupy it. Trespassers and even ani- 
mals like cows etc, have freely used the 
premises and have spoiled the walls, 
roofs at many places, 

The above finds corroboration from 
the District Gazetteer of Dhenkanal | by 
Sri N. Senapati, LC.S. and Sri P. Tri- 
pathy, LA.S., 1972 Edition. It has been 
mentioned: in the said District Gazetteer 
that this 
forced labour during Durbar admin- 
istration. I¢ stands as a’ ghostly monu- 
ment of the past and remains deserted 
and uncared for. The owner, a former 


prince of the ruling family. was banish- . . 


ed for certain’ misdeeds: during war 
period, He had -named- the- palace’ after 
his wife. He never returned to Dhen- 


kanal. While living at Cuttack, “he sold, 


the doors and windows: and other fix- 
tures of the’ palace. ‘The forsaken walls 
now stand like a haunted house. 

It is revealed from ‘the report of the 


Amin that” ‘the ‘following portions, of . 
plot No. 177 is in possession of the ex- . 
intermediary. 
© Pokhari Adi saa Ac.1.86_ 
Taila ee Ac.4.31 
Bagayat + © = uee Ac. 1.56 
Homestead Ac.0.56 
i _Ac.8.29. 


The haci area- does not Andada the en- : 


tire hillock ` which -immediately > sur- 
rounds: the: Ac. 0.56' area of. land. on 
which the’ Structure stands. It-is signi- 
ficant that ‘though the entire area stands 
recorded- -in the name-.of. the- ex-inter- 
mediary; he has not preferred any claim 


N. P. Singh Deo: v, State 


. Act in 
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for any area immediately surrounding 
the structure, ‘This also goes to show 
that he .is not ‘in possession of this sur- 
rounding area. It'is difficult to concede 
that he is in possession of the. structure 
without being in possession of the sur- 
rounding area, 

' É is, therefore, clear that the ex- 
intermediary was not in possession of 
the building’ or structure in any man- 


‘ner on or immediately before tha date 


of vesting. The Amin’s report on this 
part of the claim has not taken into ac- 
count all. these aspects. and therefore 
this part of the Amin’s report cannot be 
accepted. I, therefore, hold that the 
area of ‘Ac.0.56 in plot No. 177 on which 
the. double-storeyed building stands 
does not come within the purview of 
S. 6 (1) of O. E. A. Act for settlement 
with the ex-intermediary. In the re- 
sult, his claim for this area is dis- 
allowed.” 
The settlement in favour of the peti- 
tioner of 29.75 acres of land became 
final, The petitioner preferred an appeal 
under S. 9 of the Act challenging the 
rejection of his claim under S. 6 of the 
regard to. settlement. of the 
56. decimals of land. The appellate auth- 
tia has dismissed the appeal on 27-8- 
977.. . 
~ 3. Several contentions were raised in 
the writ application. At the hearing, 
however, two contentions were pressed 
by the petitioner’s counsel, namely:— 
(1) The authorities under, the Act have 
not kept the requirements of Sec. 6 in 
view, and have, therefore, been misled 
and | 

(2).In view of the Tact. that the lands 
had been. settled with. the petitioner and 
rent had been .assessed under Orissa Act 
13.of 1958, the petitioner was already a 
tenant under the State Government as 
has. been held. by this Court in .Pratap 


Kesari -Deo -v, State. of Orissa, 26 Cut 
-LT . 662: . (AIR 1961.,Ori 131), There 
could, therefore, be no vesting. of the 


.the Supreme 


. Court in the case of ‘Bimal Chandra 
_ Sinha vV. State of ‘Orissa, , AIR 1962 SC 
1912" and the rejection ` of the claim 


cannot be sustained, . 
4. So far- as the. second. auci is con- 


. cernèd, admittedly there- was a vesting 


notification. in :1973. -The: petitioner by 
accepting: the said. notification and by 
treating -himself -as the ex-intermediary 


“made the application under. Ss. 6-.and 7 


of the: Act.’ He -has received settlement 
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in regard to 29.75 acres of land. In this 

ackground, it would not at all be ap- 
propriate to allow him for the first time 
o go back upon his own actions and 
ermit him to contend that the property 
in regard to which claim js confined in 
the writ application was not an estate. 
We shall, therefore, not permit him to 
aise this point and the second conten- 
tion would not be entertained. 


5. So far as the first contention is 
concerned, we must hold that the dis- 
tinction maintained by the Act in re- 
gard to a claim for settlement under 
S 6 from a claim u/s. 7 of the Act has 
been completely lost sight of, This 
Court on several occasions has empha- 
sised on this distinction. Section 7 re- 
quires Khas possession while Sec, 6 re- 
quires possession, Khas possession has 
been defined in S. 2 (i) and the defini- 
tion clearly confines i, to lands used for 
agricultural or horticultural purposes, In 
regard to a claim under S. 6, all that 
is necessary to be established is posses- 
ion, Such possession need not be per- 
sonal occupation, Law is settled tha; an 
owner would be deemed to be in pos- 
session if the property is in possession 
of his lessees, licensees, permissive oc- 
cupants and even trespassers until they 
have perfected their title by adverse 
possession. That being the position, the 
approach to the matter by the Collector 
as also the appellate authority has not 
been proper. Some statements were re- 
eorded by the Collector during spot 
verification and such statements which 
were recorded in the absence of the 
petitioner indicated permissive occupa- 
tion. Admittedly, there is a construc- 
tion. The materials on the record show 
that the construction was complete 
though at present the door leaves have 
been removed and the structure does 
not seem to be very much habitable. 
Section 6 is not confined to a claim for 
settlement of a building only. It also 
refers to settlement of homestead. Ad- 
mittedly, the area of 56 decimals, 
though once recorded as ‘Jungle’, has 
become homestead, Whether it is a 
building fit for human occupation or 
not, the claim would certainly be cov- 
ered only u/s. 6 of the Act and the en- 
quiry has, therefore, to be confined to 
possession and not khas possession. We 
are of the view that the enquiry has 
been vitiated as the basic requirement 
of law has not been kept in view and 
gome materials appear te have been 
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collected which have not been allowed 
to be tested, In these circumstances, we 
would vacate the orders of the Collector 
and the appellate authority in regard to 
the petitioner’s claim relating to settle- 
ment of 56 decimals in Plot No. 177 and 
call upon the Estates Abolition Collector 
to dispose of this claim by instituting 
appropriate enquiries and giving reason- 
able opportunity to the petitioner of 
supporting his claim. We do no; inter- 
fere with that part of the settlement 
which has become final. 

There would be no order for costs. 

J. K. MOHANTY, J.:— I agree, 

Petition allowed. 


AIR 1988 ORISSA 42 
DR. B. N. MISRA, J. 
Rajkishore Das and others, Appel- 


lants v. Ghanashyam Nayak, Respon- 
dent. 


Second Appeal No, 315 of 1977, 
21-9-1982.* 

(A) Orissa Estates Abolition Act (1 of 
1952), Ss. 8-4 (2) Proviso (1) and 7 — 
Settlement of land on intermediary — 


D/- 


Procedure for service of notice is 
directory — Civil suit by successor of 
occupancy raiyat — Suit dismissed — 
Appeal — Appellate court directing 


fresh disposal of Estates Abolition case 
— Order is without jurisdiction, (Civil 
P. C. (1908), O. 41, R. 33), 

While deciding an appeal against the 
dismissal of a civil suit as filed by suc- 
cessor occupancy raiyai for restoration 
of title to land earlier settled in favour 
of the opposite party (intermediary) in 
a proceeding under the Estates Aboli- 
tion Act, the appellate cour; has no 
jurisdiction to order fresh, disposal of 
the Estates Abolition case merely on the 
ground that the public notice was not 


issued in strict compliance with Pro- 
viso (1) to S. 8-A (2) of the Act. AIR 
1980 Ori 199 (FB), Rel. on. (Para 6) 


The requirement of notice stipulated 
in first Proviso to S. 8-A (2) of the Act 
is in conformity with natural justice 
and is mandatory but the procedure laid 
down for service of notice or mode of 
notice thereunder is directory. (Para 6) 

(B) Civil P. C. (5 of 1908), Sec. 96, 
QO. 41, R. 31—Settlement of land under 


From decision of J. M. Mohapatra, Ad- 
ditional Dist. J., Bhubaneswar, D/- 
25-7-1977. 
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1983 Raj kishore Das v. 


Estates Abolition Act Civil suit by 
opposite party for restoration of title to 
land — Several issues involved — Suit 
dismissed — Appeal — Appellate Court 
is bound to give its decision on every 
issue involved, (Para 6) 


Cases Referred : Chronological Paras 
AIR 1980 Ori 199 : 50 Cut LT 393 (FB) 
6, 7 

1973 (2) Cut WR 1026 5, 6 
1971 (2) Cut WR 326: ILR (1971) Cut 
1065 5, 6 


P. C. Misra and S. P. Misra, for Ap- 
pellants; P. K, Misra, for Respondent. 


JUDGMENT :— Defendants are the 
appellants against the reversing judg- 
ment of the learned Additional District 
Judge, Bhubaneswar. The plaintiff- 
respondent had filed O. S. No. 22 of 1974 
_ (I) in the Court of the Musif, Bhubanes- 

war praying for restoration of title, con- 
firmation of possession and permanent 
injunction in respect of A. O, 10 de- 
cimals of land appertaining to plot No. 
2226 under Holding No. 158 (Hal plot 
No. 4772 Holding No. 499) of village 
Rajasa, P. S. Balipatna, 


2. The plaintiffs case is that the suit 
lands originally belonged to Mahant 
Harekrushna Das, father of defendant 
No. 1, who had Lakharaj Bahel proprie- 
tary interest, but was not in a position 
to make any use of the same. In the 
record of rights finally published in 
1928 the suit lands were recorded in the 
name of Mahant Jayaram Das. The 
plaintiffs father was well-known to 
Mahant Harekrushna Das and was ren- 
dering various services to him. As such 
at his request in the year 1945 Mahant 
Harekrushna Das inducted the father of 
the plaintiff as a raiyat to hold the suit 
lands and to use them permanently for 
agricultural purposes on the strength of 
an unregistered deed of permission 
executed by Mahant Harekrushna Das. 
The plaintiffs father thus acquired right 
of occupancy in respect of the suit lands. 
The plaintiff, the only son of his father, 
continued in ‘peaceful possession of the 
suit lands as the Karta of his joint 
family after the death of his. father. In 
the draft record of rights the names of 
the plaintiff and his family members 
were recorded in spite of ob- 
jections of the defendants. There- 
after the defendants tried -to 
dispossess the plaintiff from the suit 
lands and then the plaintiff came to 
learn that the defendants had fraudu- 
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lently obtained settlement of fair and 
equitable rent in respect of different 
portions of the suit plot under the Orissa 
Estates Abolition Act, 1952 (hereinafter 
referred to as the Act) in Case No. 528 
of 1959/60 without service of notice in 
accordance with law. Neither the plam- 
tiff nor any member of his family had 
any knowledge of the institution, pen- 
dency or disposal of the estate abolition 
case. The defendants had also illegally 
included the suit plot in a deed of parti- 
tion purported to have been effected be- 
tween them on 17-2-1960. It is alleged 
that settlement of fair and . equitable 
rent with the defendants was void and 
did not bind the plaintiff, The plaintiff 
has alternatively claimed valid title in 
respect of the suit lands by way of ad- 
verse possession, 


3. The written statement filed by 
defendant No, 2 has been adopted by 
defendants 1, 3 and 4. According to the 
defendants, the suit lands originally be- 
longed to Mahang Jayaram Das who died 
leaving behind his four sons including 
Mahant Harekrushna Das and the said 
Harekrushna Das being only one of the 
four sons had no legal competence to 
create any leasehold interest in favour 
of the plaintiffs father in respect of the 
suit lands which were a part of the an- 


cestral properties of the four sons of 
Mahant Jayaram Das and who were in 
a state of jointness till 1958. Execution 


of any deed of lease by Mahant Hare- 
krushna Das in 1945 is denied. The deed 
is either forged or manufactured with 
the aid of an ex-employee of the 
Mahant’s father who had been discharg- 
ed from service, The suit lands had heen 
recorded as Nij-dakhali of the defen- 
dants’ estate. After the estate vested in 
the State in 1959, all the four branches 
of the defendants’ family filed petitions 
under Ss. 6 and 7 of the Act and after 
regular enquiry through notices and 
drum-beating, separate pattas were issu- 
ed to the four branches of the family 
who were accordingly paying rent 
thereof. In the family partition, the 
suit plot was divided amongst the bro- 
thers, but the other three branches have 
allowed defendant No, 2 to use it as a 
threshing-floor. Neither the plaintiff nor 
his father had filed any application 
under S. 8A of the Act to be recognised 
as a tenant under the State, It is alleged 
that the draft record-of-rights was mani- 
pulated by the plaintiff and his co- 
sharers, but the defendants have filed 
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objections for the..purpose. . of rectifica- 
tion of the same.and his matter is still 
pending. The jassession of the plain- 
tiffs father and after him of the plaintiff 
and the members of his, family is also 
denied. It is asserted that till 1962 de- 
fendants 1 to 4 were in joint possession 
of the. suit lands and thereafter defen- 
dant No. 2 has alone been in possession 
of the same. 


4. The learned Munsif dismissed the 
plaintiff's suit with costs. The main 
findings of the trial Court are that the 
plaintiff failed to prove the genuineness 
of the unregistered lease-deed and as 
such it was not valid, that the suit is 
barred under S.. 39: of the Act, that the 
defendants who. previously had title to 
the suit lands have acquired new and in- 
dependent title by virtue of the settle- 
ment of suit lands in their favour . and 
that the plaintiff has not acquired title 
by adverse possession. Against the 
judgment and decree of the learned 
Munsif, the. plaintiff filed Title Appeal 
No. 15/35 of, 1977/75, which was heard 
by. the learned Additional District Judge, 
Bhubaneswar,, The learned lower appel- 
late. Court held that the final orders . of 
the O, H. A. Collector in Case Nos. 528/ 
59-60, 521/59- ‘60. and 517/59-60 were with- 
out jurisdiction and nullity and as such 
no title could be, said. to have accrued 
to. the defendants by virtue of the said 
orders. The. other questions arising. in 
the case weré ‘heither considered’ nor 
decided by the learned lower appellate 
Court. The appeal has’ been allowed and 
the judgment and decree’ of the learned 
Munsif - have been set’ aside, A direction 
has beeti given ''to ‘the effect that the 
estate abolition cases’ referred to above 
must be proceeded with from the stage 
of issuance of public notice’ and then 
disposed of according to law and in the 
meanwhile the original suit is to remain 


pending in the trial Court till disposal 
of the claim cases.. : 
5. The only point which has been 


considered by the learned lower Appel-- 


late Court is whether the settlement “of 
the suit lands in favour of the defen- 


dants- in the estate abolition cases ‘is. 


valid or not, Relying upon two decisions 
of this Court reported in 1971 (2) Cut 
WR 326 (Baikuntha Das v. Smt. Sabitri 
Devi) and 1973 (2) Cut WR 1026 (Lal- 
bihari: Patnaik v.” Saraswati Ray), the 
learned lower Appellate Court has held 
in para’? of the judgment, $ 
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“Considering the facts.of the present 
case in the aforesaid -legal perspective, it 
would be seen that the order-sheets of 
the three claims cases covered under 
Exts. F/1, G/1 and H/1 do not disclose 
the mode of service. A reading of the 
entire order-sheets in these three cases 
would not go to show that the modes of 
Service of notice as enjoined by their 
Lordships in the aforesaid two decisions 
of our own High Court have at all been 
followed. The mere proclamation by 
beat of drum in the village canno, be 


regarded as full compliance with the 
requirement inasmuch as that locality 
has not been. determined by the E. A. 


Collector as the appropriate locality for 
the purpose, That was the choice of the 
serving peon and amounts to an appro- 
priation of the discretion vested in the 
E. A.. Collector. Their is no evidence 
also that any placards have been past- 
ed at conspicuous parts of the villages 
where the lands are situate. The order- 
sheets of the three cases do not disclose 
that the O. E, Collector used his discre- 
tion to select the conspicuous places 
where placards were to be pasted or 
where the proclamation or beat of drum 
was to be given. From the aforesaid dis- 
cussions, I am inclined to hold, while 
disagreeing with the finding of the learn- 
ed trial Court, that the public notice 
has not been given: in these. cases as 
mandatorily required by the first proviso 
to .S. 8-A (2) of the ©.E.A. Act, As en- 
joined by their Lordships of our. own 
High Court, in such state of affairs, the 
final orders of disposal settling the suit 
land with the defendants are to be held 
to be- without jurisdiction, The resultant 
conclusion,’ therefore, is that the final 
orders of the O.E.A, Collector passed in 
Bhubaneswar Case Nos. 528/59-60, 521/ 
59-60 . and 517/59-60 are held to 
be without jurisdiction -and nul- 
lity. No title can, therefore,. be 
said to have accrued to the defendants 
by virtue of. these final orders. The net 
result, therefore, is tha; the estate abo- 
lition cases must be proceeded with 
from the stage of issuance of public 
notice, that.is to say, fresh public notice 
shall issue strictly in accordance - with 
sub-sec, (2) of S, 8-A of the Estates Abo- 
lition Act, and thereafter the matters 
should be decided according to law. " 


6. Te is worthy: of note: that the views 
expressed in the. aforesaid two decisions 
of this Court have been -modified by a 
re- 
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ported in (1980) 50:°Cur LT 393: (AIR 
1980 Ori .199) (Krupasindhu Misra (and 
after. him) ‘Biranchi Frasan Misra. v. 
Gobinda Chandra Misra): © The ` Full 
Bench ‘affirmed: the opinion expressed in 
the two aforesaid Division Bench cases 
(1971 (2) Cut WR 326 and 1973 (2) Cut 
WR 1026) that wide publicity of the 
claim was intended by the statute and 
that’ the requirement of notice stipulated 
in the first Proviso to S. 8-A (2) of the 
Act was in conformity with natural jus- 
tice and was mandatory. But differing 
from the views of the -two Division 
Benches the Full Bench held that -the 
procedure laid down for: service of no- 
tice or mode -of notice was directory. 
The Full-Bench also further - observed 
that: substantial compliance of the pro- 
visions ‘contained in the first Proviso to 
S5. 8-A (2) of the-Act was enough, In the 
. present case it is necessary that mate- 
rials relating to the modes-of service of 


notice in the estate abolition cases 
should be examined keeping in view 
the. principles enunciated in the Full 


Bench decision referred to above. I must 
point out that the direction of the learn- 
ed. lower - Appellate Court- that “the 
estate abolition .cases' must be proceeded 
with from the stage of issuance of pub-: 
lic notice, that is.to say, fresh . public 
notice shall issue strictly in accordance 
with sub-sec. . (2) of S. 8-A of the Estates 
Abolition-Act and thereafter- the mat- 
ters should be decided according to law”, 
is clearly in excess of jurisdiction. The 
learned lower Appellate Cour; is not 
competent to give any direction to the 
©O.E.A, Collector to -proceed with the 
eases and dispose them of. It is also un- 
fortunate that the learned lower Appel- 
late Court has not considered.or decided 
any of the other issues arising in this 
case. Being the final Court of . fact it 
was the: duty of that Court to give its’ 
decision on each and every issue arising 
in the case. If that had been done, this 
Court could -have ‘finally decided: the 
matter here. It is; therefore, necessary 
for: the ends of justice that .the- case 
should be remanded to- the learned 
lower: Appellate Court for fresh. disposal 
according -to Jaw. i 


k “This appeal, is accordingly | allow- 
ed and the judgment and, decree of the, 
learned Jower Appellate Court are here- 
by set aside:-'The- case is’ remanded to 
the learned lower Appellate Corg for 
fresh disposal: according to law with- the 
direction that all the : issues arising’ in’ 


Ramesh Kumar Rath 


‘the case should be decided and the issue 
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relating to the settlement `of thə suit 
lands under the ‘provisions of the Act 
should be decided’ keeping in view the 
principles decided by the Full Bench 
in (1980) 50 Cut LT 393: (AIR. 1980 Ori 
199) (Krupasindhu -Misra v, Gobinda 
Chandra Misra). Costs shall abide- the 
event. Eighteenth October, 1982 is fized 
for appearance of the parties before the 


learned lower Appellate Court for the 
purpose of receiving directions of that 
Court as to further proceedings in the 


appeal. 
Appeal allowed. 
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Biharilal Agarwala, Petitioner v. 
Ramesh Kumar Rath and others, Oppo- 
site Parties, 


Civil Revn. No. 321 of 1980, De; 16- -9- 
1982.* . 


(A) Civil P. C. (5 of 1908), Sr 115; O. 9, 
R. 13; O. 43, R, 1 (k) — Proceeding for 
setting aside ex parte decree — Proceed- 
ing is neither a suit nor continuation of 
a ‘suit —'H ‘iS a miscellaneous ‘proceed- 
ing — Orde; directing abatement of 
proceeding under ©, 9, R. 13 — O. 43, 
R. 1 (&) has no application — Order is 
not appealable — Revision against. order, | 
maintainable, (Para 11) 


(B) Civil P, C., (5..of. 1908), O..9, R. 13; 
0O. 22, R. 2 — Proceeding for setting 
ex. parte decree Person .. in 
whose favour no decree was passed is 
not a necessary party for proceeding 
under 0. 9, R. 13 — Death of such per- 
son during pendency ` of proceeding — 
Proceeding does not abate in the ab- 
sence of substitution of legal representa- 
tive of deceased. AIR 1971 SC 1028, 
Rel. on, ` (Para 13) 


Cases Referred: Chronological Paras 


AIR 1973 Cal 315 
AIR 1973 Cal 278 
AIR 1971 SC 1028 om a 
AIR- 1968 Punj 70- > pop N 
AIR 1963 Cal 278 

AIR 1963 Guj 258: S7 a 
AIR 1961 All 527 : ae: 
AIR 1952 Nag 181 ia a ot 
AIR 1941 Mad 51 


—_— 
“From order passed. by S. N. Bhavan 
Munsif, Baudh, D/-_ 4- 3- 1980. 
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AIR 1939 Pat 623 9 
AIR 1938 Pat 125 8 


B. Fatnaik and D. Patnaik, for Peti- 
tioner; S. C. Mohapatra and M. R. Mo- 
hanty, for Opposite Parties, 

ORDER:— This revision is directed 
against an order directing abatement of 
a proceeding under O. 9, R. 13 of the 
Civil P, C. for setting aside an ex parte 
decree, 


2. Opposite Parties 1 to 3 filed Title 
Suit No. 6 of 1972 for a declaration that 
they and opposite party No, 4 (pro forma 
defendant No, 2) and one Parbati (pro 
forma defendant No. 3) had right, title 
and interest in the suit property and for 
confirmation of possession of the afore- 
said person and in the alternative for 
recovery of possession in case they were 
found to be dispossessed. 

3. After a chequered career the suit 


was posted for hearing on 19-9-78. As 
the defendants did not appear when the 
suit was called on for hearing, ex parte 
hearing was taken up and the ex pal 
decree was passed on 22-9-78 declaring 
the right, title and interest of the plain- 
tiffs. The ordering portion runs thus:— 
“the suit is decreed ex parte against 
the defendant No. 1 with cost and againsi 
others without costs as no relief claimed 
against them. The plaintiffs’ right, title 
and interest over the suit and is hereby 
declared and their possession over the 

same is confirmed............ 
(Emphasis supplied). 


It would be evident that no decree was 
passed in favour of the pro forma defen- 
‘dants 2 and 3, viz., opposite party No. 4 
and Parbati though the plaintiffs sought 
such a relief. 


4. On 6-10-78, the petitioner filed an 
application under O. 9, R. 13 of the 
Civil P, C. for setting aside the ex 
parte decree. ‘Opposite party No. 4 and 
Parbati were impleaded along with the 
plaintiffs as opposite parties. I; was re- 
ported by the process server that Par- 
bati had expired on 3-8-79. On 23-11-79, 
a memo was filed by the petitioner stat- 
ing that as Parbati Rath was set ex parte 


in the original suit, the petitioner did 
not press the proceeding against her. 


Subsequently on 2-1-80, two petitions 
were filed— one for setting aside abate- 
ment and the other for condonation oi 
delay, On 24-1-80, a petition was. filed by 
the petitioner stating that one Binodini 
Sathpathy was the legal representative 
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of Parbati. Opposite party Nos. 1 to 3 
objected stating that there was no suffi- 
cient cause for setting aside abatement 
and condonation of delay. The peti- 
tioner submitted that the memo dated 
23-11-1979 was filed by a junior coun- 
sel and for this mistake, the petitioner 
should not suffer. The learned Munsif 
held that there was no sufficient cause 
for setting aside abatement and condo- 
nation of delay and directed abatement 
of the proceeding as against Parbati and 
further held that the abatement of the 
proceeding against Parbati entitled total 
abatement of the proceeding. 

5. It is worthwhile to mention here 
that the memo dated 23-11-1979 filed by 
the petitioner was accepted by the court. 
The result was that the name of Parbati 
stood expunged from the record. Of 
course otherwise by her death, she was 
no longer a party to the proceeding. 

6. This revision is directed against 
the order directing total abatement of 
the proceeding under O. 9, R. 18 of the 
Civil P, C, A preliminary objection was 
raised by the counsel for opposite party 
Nos, 1 to 3, namely, the order was ap- 
pealable and rcvision did not lie to this 
Court. Mr. S. C. Mohapatra. the learn- 
ed counsel for opposite party Nos. 1 te 
3, submitted relying upon a few auth- 
orities that the order was appealable 
under O, 43, R. 1 (k) of the Civil P, C, 
Order 43, R. I (k) reads as follows:— 

“R. 1. Appeals from orders.—An ap- 
peal shall lie from the following orders 


< under the provisions of Sec. 104, name- 


ly:— 

(x) an order under R. 9 of O. XIE 
refusing to set aside the abatement or 
dismissal of a suit;” 


7. Mr. Mohapatra contended that the 
expression ‘sui? in cl. (k) included a 
proceeding under O. 9, R. 13, and hence 
an appeal lay but having regard to the 
valuation, not to this Court. 

8 Mr, B. Patnaik, the learned coun- 
sel for the petitioner submitted that the 
proceeding under O, 9, R. 13 of the 
Civil P. C. was not a suit and the order 
directing abatement of the proceeding or 
its dismissal on account of abatement 
was not appealable under O. 43, R. 1 
(k) of the Code, 

9. Now I turn to the authorities cited 
by Mr. Mohapatra : 

In Mir Wajid Ali v. Fagoo Mandal, — 
(AIR 1938 Pat 125) it was held that an 


= 
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appeal lay from an order refusing to 
set aside abatement of an appeal. By 
reason of R. 11 of O. 22, R. 9 applied 
to appeals and the expression ‘sui? in 
© 43. R. 1 (k) included an appeal and 
an order directing abatement of an ap- 
peal was appealable. The same view 
was taken in Ram Ranbijaya Prasad 
Singh v. Madho Turha (AIR 1939 Pat 
623), and also in Raju Mudali v. Chinna- 
raju Naidu (AIR 1941 Mad 51). In Gan- 
pat Bapuji v. Shri Maruti Deosthan 
(ATR 1952 Nag 181) on account of death, 
there was abatement of an appeal. It 
was held that by reason of O. 22, R, 11, 
the word ‘suit? in O. 43, R, 1 (k) in- 
eluded an appeal and an order directing 
abatement of an appeal was appealable. 
In Indian Aluminium Co. Ltd. v. Third 
Industrial Tribunal, (AIR 1973 Cal 315) 
it was held that the provisions contain- 


- ed in O, 22 were applicable to proceed- 


ings under Art. 226 of the Constitution 
by reason of S, 141 of the Code and an 
order directing abatement of writ pro- 
ceeding was appealable. The ratio of 
this case has no application to the facts 
of the present case. 

Mr. B. Patnaik, the learned counsel 
for the petitioner, relied upon Mahboob 
Hasan Khan v. Syed Bashir Husain 
(ATR 1961 All 527), where it was held 
tha; the word ‘suit? in O, 43, R. 1 (k) 
did not include an appeal. The same 
view was taken in Dahyabhai v. Bhai- 
shanker Pitambar (AIR 1963 Guj 258); 
Satpal v. Budha Lalji (AIR 1968 Punj 
70) and Radheshyam Shaw v. Corpora- 


~ tion of Calcutta (AIR 1973 Cal 278). In 


the last mentioned decision their Lord- 
ships held that the word ‘suit’? in O. 48, 
R. 1 (k) did not include an appeal. 


10, Mr. Mohapatra submitted that in 
view of the decisions which applied to 
the provision contained in O. 43, R. 1 
(k) to appeals, on pari materia reason- 
ing, the provision of O. 43, R. 1 (k) ap- 
plied to proceedings under O. 9, R. 13 
of Civil P. C. 


11. There may be some justification 
Jor applying O. 43, R. 1 (k) to order 
of abatement of an appeal. An appeal 
is a continuation of the suit. I am, how- 
ever, not called upon to decide the said 
question, So far as this Court is con- 
cerned, the question would be decided 
on an appropriate occasion, But I can- 
ot see how the provisions of O. 43, 

. 1 (k) can be applied to an order of 
abatement of a miscellaneous proceed- 
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ing, or to a proceeding under O. 9,! 
R. 13 of the Civil P. C. The preceeding 
is neither a suit nor a continuation of 
the suit, Right of appeal is a creature 
of the statute and should be created ex- 
pressly. I am, therefore, of the opinion 
that however may be the position in re- 
gard to abatement of an appeal, the 
provision of O. 43, R. 1 (k) has no ap- 
plication to a miscellaneous proceeding 
under O. 9, R. 13 and an order direct- 
ing abatement of a proceeding under 
O. 9, R. 13 of the Code is not appeal- 





able and this revision is, therefore, 
maintainable. 
12. Mr. Patnaik for the petitioner 


contended that the ex parte decree was 
passed in favour of opposite party Nos. 
l to 3 only and not in favour of 
opposite party No. 4 and Parbati. What- 
ever might have been the relief sought 
in the plaint, the ex parte decree was 
passed only in favour of the said oppo- 
site parties. Hence Parbati was not a 
necessary party to the proceeding under 
O. 9, R. 13 of the Code and the pro- 
ceeding could be maintainable notwith- 
standing the expunction of her name on 
account of her death and non-substitu- 
tion of her legal representatives. 

13. As it is seen from the ex parte 
decree that was passed, no relief was 
granted to Parbati. Rather the decree 
was passed in favour of opposite parties 
Nos. 1 to 3 and against her. The learn- 
ed Munsif lost sight of this fact while 
considering the question of abatement. 
He also conimitted an error of record in 
holding that a joint decree had been 
passed in favour of the plaintiffs and 


defendants 2 and 3, The ex parte decree 
has been quoted above. It would appear 
therefrom that the decree was passed 
in favour of the plaintiffs and against 
the defendants including defendants 2 
and 3. This error has vitiated the ap- 
proach and the conclusion of the learn- 
ed Munsif, Mr. Patnaik in this connec- 
tion also drew my attention to a deci- 
sion of the Supreme Court in Smt. Rani 
v. Smt. Santa Bala Debnath (AIR 1971 
SC 1028) and contended that since no 
relief was claimed against Parbati in 
the proceeding under O, 9, R. 13, there 
was no abatement. 

In the facts and circumstances, I am 
of the opinion that the miscellaneous 
proceeding did nog abate and the learn- 
ed Munsif exercised jurisdiction illegal- 
ly by directing abatement of the pro- 
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ceeding under O., 9, R, 13. The order is 
therefore .set aside.. 


14, The necseaiie: ‘was not been dis- 
posed of on merits, ‘I direct that Mis- 
cellaneous. Case No. 26 of 1978 ‘be dis- 
posed of as expeditiously as 
There .would be no order as +o costs. _ 

Petition allowed. 
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~ State of Orissa and another, Peti- 
‘tioners v. M/s. Civien Construction Co. 
‘and another, . Opposite . Parties. 
Civil Revn. No. 310 of 1980. Pr 14-9- 
. 1982.* . : 


` Arbitration- ait ao ‘ot 1940), Ss. 8, 20° 


— Reference of disputes to arbitrator 
— Notice by A under S. 8 raising claims 
for reference, subject to further modi- 
fications therein: if necessary- — Appli- 
cation by noticee B under Section 20 — 


Claim statement of . A: raising certain 
claims in addition to those raised . in 


notice — Reference of additional claims 
allowed — Order. is legal, - 


‘In view of the arbitration agreement 


between A.and B, two parties to a còn- ` 


tract, A’ served upon -B a notice under 
S. 8 of the Act raising . certain disputes 
for ` reference tothe arbitrator stating 
along with the. amount òf claim. Ac- 
cording to the: terms. of the: notice the 
amount of claim was subject to, further 
variations if found ‘necessary. B filed an 
application under S, 20 of the Act. In 
reply A filed a claim statement wherein 
the amounts of claim as`laid down in 
the notice were further enhanced; Ref- 
erence of claims as laid down in, the 
_ claim statement was allowed. In.a re- 
view petition filed’ by B, it was con- 
tended’ that the court had - no jurisdic- 
tion to entertain any disputes or claims 
not raised by: A in the notice under 


S. 8 of. the Act, only the claim ‘as raised 


‘in the notice could .be referred for arbi- 
tration añd- the claim amount as en- 


hanced in the claim statement could not 


be so referred to’ the arbitrator for 


arbitration. 


’ Held: that; on the facts and. in 1 the cir- 


cumstances of, the case, the ‘reference of 


. the entire ” ‘dispute ‘and claims” raised- by” 


_ or order, of, S. KË Patel, Sub, Ts 
‘Bhubaneswar, - .D/-°5 5-2- 1980, ee 


Jzikzies70/99/AGM/SSG-—_H _ 


State, v. M/s. Civien:: Construction Co. 


possible.” 


“amount 


. agreed : name ` for 
- Arbitrator. He. further directed that: the 


"Engineer... in 


A.I. R. 


A in his claim statement was legal, It 


-was open to the arbitrator. to, decide on 


the basis of the material. ‘placed before 
him as to whether. or not the variation 
and _ enhancement made- -in the .claim 
amount was: justified. - „(Para 3) 
` Govt. Advocate, for. Petitioners; P. 
Palit for' J, Patnaik and` R. ‘Mohapatra, 
for Opposite ` Parties, 


e ORDER : — The plaintiffs. in an appli- 
cation under.. Sec. 20. of the Arbitration 
Act of 1940 in the court of the Subordi- 


nate --J udge, . Bhubaneswar. are peti- 
tioners, -- a: í Ir Eaei 
rig, Opposite.“ Party ` No. 1, a firm of 


contractors, had: undertaken construc- 
tion of: the Orissa” Bhawan at New Delhi 
on behalf of the State of Orissa under 
a written agreement and the lump sum 
vhad “been stipulated’ at’ Ru- 
pees 23,34,000/-. The work is said to 
have begun. in-Feb., 1977, but ‘in ‘Sept., 
1979 the State Government rescinded 
the contract and levied liquidated dam- 
ages of Rs, 46,68,000/-. The contractor 
served a notice under’ S., 8 of the Arbi- 
tration Acton the Chief Engineer con- 
cerned and demanded that the disputes 
indicated in the notice be referred for 
arbitration. The Chief Engineer had not 
taken any -action on the notice when on 
behalf of ‘the State and the- Executive 
Engineer an application under- S. 20 of 
the Arbitration Act was filed before the 
learned ‘Subordinate ‘Judge -of Bhubanes- 
war. On 15-12-1979. :the court -allowed 
the prayer- of the State and directed the 
contractor to produce ‘the original. agree- 
ment.and asked the parties to submit.an 
being appointed as 


„raised in | the plaint 
by the. State and as. raised by the 
defendant . (contractor) in the claim 
statement. filed should be referred ‘to the 


disputes , as 


. Arbitrator for adjudication. The learned 


Subordinate, Ju ape „appointed - Sri ` M. C. 
Pani, a retired. Chief Engineer, „as Arbi- 
trator. On behalf of. the State, ‘the a 


. pointment of Sri ‘Pani was challenged in 


Civil. Revision No. 39. of, 1980 and this 
Court : directed substitution - of Sri Pani 
by- Sri A.. B. Jena, a . Superintending 
“the . employment: of the 
as- Arbitrator: The 
State Government ' then filed an applica} 
tion . before the- Subordinate Judge on 


” 19- 12- -1979. for a review of the direction 


òn. 15-12-1979 regarding reference: of. the 


a contractor's ° disputes. for - arbitration. “On 
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Basudeo Prasad, learned counsel] ap- 
pearing for the petitioners in C. W. J.C. 
810 of 1982 (R). Another case which has 
_ not yet been admitted namely C. W. J.C. 
782 of 1982 (R) which was listed for 
orders and was to be disposed of after 
the disposal of C. W. J. C. 768 of 1982 
(R) was represented by Mr..S. B. Sinha 
and Mr. S. B. Sanyal who with the per- 
mission of the Court assisted the Court 
in support of the petition as amicus 
curiae, In the fitness of things, however, 
in this case we think it fit and proper 
to point out some of the well settled 
principles of law which are beyond the 
pale of controversy now in view of the 
various Supreme Court decisions, These 
should be the principles upon which the 
validity of such Acts and Statutes like 
the 1982 Act (Section 30 thereof) has to 
be tested. We are laying down proposi- 
` tions, ap this stage, as culminated from 
the series of decisions of the Supreme 
Court, so that, once we keep sight of 
these principles, the question will be 
merely one of the application of such 
principles for deciding the validity of 
the impugned legislation, 


Proposition No. 1:— It has been 
generally held that a presumption of 
constitutionality ‘arises where a statute 
is impeached as being unconstitutional, 
but in regard to the fundamental right 
under Art, 19 (1) once the invasion of 
the fundamental] right under Art, 19 (1) 
is proved, the State must justify its case 
under cl. (6) which is in the nature of 
the exception to the main provisions 
contained in Art. 19 (1). The position 
with regard to the onus would be the 
same in dealing with the law passed un- 
der Art. 304 (b). In fact, in the case of 
such a law, the position is somewhat 
stronger in favour of the citizen, because 
the very fact that a law is passed under 
Art. 304 (b) means clearly that it pur- 
ports to restrict the freedom of trade. 
That being so, as soon as it is shown 
that the Act invades the right of freedom 
of trade it is necessary to enquire 
whether the State has proved that the 
restrictions imposed by it by way of 
taxation are reasonable and in the pub- 
lic interest. within the meaning of Art. 
804(b) of the Constitution. ` p 

Proposition No. 2:— Another princi- 
ple which has to þe borne in mind in 
examining the constitutionality of .a 
statute is that it must be assumed that 

1983 Pat/2 H G—31 


Shyamsundar Roy v. State ` 


Pat. 17 


the legislature understands and appre- 
ciates the needs of the people and the 
laws it enacts are directed +o problems 
which are made manifest by experience 
and that the elected representatives as- 
sembled in a legislature enact laws 
which they consider to be reasonable for 
the purpose for which they are enacted, 
The presumption is, therefore, in favour 
of the constitutionality of an enactment. 
But this is generally applicable in a case 
under Art. 14 of the Constitution. 
where it is to be attacked on the ground 
of its being discriminatory in nature, 


Proposition No, 3 :— Since the taxa- 
tion laws have to stand the scrutiny of 
Art. 19, as soon as the validity of a tax 
law passed under Art 304 (b) of the 
Constitution is challenged under Arti- 
cle 19, the State would be entitled +o 
tely on the fact that the revenue raised 
by the tax law serves public purpose 
and that is its basic justification for be- 
ing treated as a reasonable restriction 
on the individual’s fundamenta] right 
under Art, 19 (1) (g). In this context, it 
may also be legitimate to bear in mind 
that the revenue is required by the 
State to raise money in order to carry 
on the function of government and to 
Sustain the manifold welfare activities 
undertaken by it. 


Proposition No, 4:— The fact that 
the President has given previous sanc- 
tion under Art. 304 (b) to the introduc- 
tion of the Bill may conceivably be rel- 
evant, because the Constitution seems; 
to contemplate that the sanction of the 
President would indicate that the Cen- 
tra] Government had applied its mind 
te the problem and had come to the 
conclusion that the proposed tax is rea- 
sonable and in the public interest, But 


the significance of these considerations 
cannot be exaggerated. Under Arti- 
cle 304 (b) it would be open to the 


State to sustain the restriction imposed 
by the tax levied on the ground that the 
tax is levied not merely to raise gene- 
ral revenue for the State which itself 
is a public purpose, but that the tax is 
raised and utilised for keeping the 
water-ways and the roads in good con- 
dition-‘in the State. 


. Proposition No, 5:— There cannot be 
any hard and fast rule in such cases and 
the theory of approximation 
than exemptitude has. to be 
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which has been approved by the Sup- 
reme Court, It is further well settled 
that the law of taxation is, on the ulti- 
mate analysis, the result of the balanc- 
ing of severa] complex considerations. 
and so, it would be unreasonable to in- 
sist upon the application of a general 
rule that if a tax is levied at a flat rate, 
it must be treated as unreasonable. 
These are questions which must normal- 
ly be left to the legislature to decide. 

Proposition No, 6:— In deciding con- 
stitutionality of the provisions which 
have been challenged, it is necessary to 
look into the principles arid object of the 
Act in which the impugned provisions 
appear, 

Proposition No. 7:— In such cases 
discrimination can only be found if it 
exists between persons who are com- 
parable and not by comparing incom- 
parable elements can the statute be at- 
tacked, 


Proposition No. 8:— There is vital 
difference in between a tax which bur- 
dens a trader directly and immediately 
and a tax which being general is paid 
by tradesman in common with others, 
viewed from the angle of freedom of 
trade and commerce The first is an im- 
post on trade and as such may be said 
to restrict it, the second may burden a 
trader but it is not a “restriction” of the 
trade, 

Proposition No. 9:— A working test 
for deciding whether a tax is 
compensatory or not’ is to en- 
quire whether the trades people 
are having any use of certain faci- 
lities for the better conduct of their 
business and paying not patently much 
more than what is required for provid- 
ing the facilities. It would be impossible 
to judge the compensatory nature of a 
tax by a meticulous test and in the 
nature of things that cannot be done. 

Proposition No, 10:— A regulation of 
trade and commerce may achieve some 
public purpose which affects trade and 
commerce incidentally but without im- 
pairing the ‘freedom, 

Proposition No, 11:— The standard of 
reasonableness can only be in the seve- 
rity with which it bears on traffic and 
such evidence of extravagance in its 
assessment as comes from genera] con- 
siderations, What is essential for the 
purpose of securing freedom of move- 
ment by road is that no pecuniary bur- 
den should be placed upon it which goes 
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beyond a proper recompense to the 
State for the actual use made of the 
physica] facilities provided in the shape 
of a road. The difficulties are very great 
in defining this conception But the con- 
ception appears to be based on a real 
distinction between remuneration for the 
provision of a specific physical service 
of which particular use is made and 
burden placed upon transportation in aid 
of the general expenditure of the State, 
It is clear that ¢+he motor vehicles re- 
quire, for their safe, efficient and econo- 
mical use, roads of considerable width, 
hardness and durability: the mainten- 
ance of such roads will cost the govern- 
ment money, But. because the users of 
vehicles generally, and of public motor 
vehicles in particular, stand in a special 
and direct relation to such roads, and 
may be said to derive a specia] and 
direct benefit from them, it seems not 
unreasonable that they should be called 
upon to make a special contribution to 
their maintenance over and above their 
genera} contribution as taxpayers of the 
State. None the less, if a charge is im- 
posed not for the purpose of obtaining 
a proper contribution to the mainten- 
ance and upkeep of the road, but for 
the purpose of adversely affecting trade 
or commerce, then it would be a re- 
striction on the freedom of trade, com- 
merce or intercourse. 


6. In support of the propositions 
which we have enunciated hereinbefore 
reference may be made to the decisions 
of the Supreme Court in the case of 
Khyarbari Tea Co, Ltd. v. State of 
Assam (AIR 1964 SC 925): M. A. Rah- 
man v. State of Andhra Pradesh 
(AIR 1961 SC 1471}; M/s, Sainik Motors, 
Jodhpur v. State'of Rajasthan (AIR 
196% SC 1480), Automobile Transport 
(Rajasthan) Ltd: v.;, State of Rajasthan 
(AIR 1962 SC 1406 and G. K. Krishnan 
v. State of Tami] Nadu (AIR 1975 SC 
583) and these propositions of law have 
well been kept beyond ambit of any 
controversy at the Bar. All that we have 
to do, therefore, is +9 test the reason- 
ableness and validity of impugned pro- 
visions of the 1982 Act in view of these 
wel] settled, constitutional principles. 


7. Turning now to the > submissions 
made at the Bar in the instant cases, on 
behalf of the petitioners, the learned 
Court, challenged 
the vires of the impugned legislation on 
these common grounds ;— 
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(i) It lacked the legislative compet- 
ence of the State legislature and was. 


therefore, liable to be struck down. 
While it was argued by Mr. Basudeo 
Prasad that such a piece of legislation 
may fall only under item 97 of list I of 
the 7th Schedule of the Constitution, Mr. 
B. C. Ghosh contended that it fell with- 
in entry 35 of list 3 of that Schedule. 
The stand of the State on the contrary 
was that it was fully covered by item 


57 of list 2, 
(ii) The impugned legislation was 
neither regulatory nor compensatory in 


character, but for all practical purposes 
was confiscatory in nature, 

(iii) Since there was no machinery 
and rule provided under the impugned 
Act, it would bring in the infraction of 
the equiality of laws guaranteed under 
Art. 14 of the Constitution. In any event 
it was argued on behalf of the peti- 
tioners that the taxing provisions in 
themselves discriminated between per- 
sons of the same class and, ‘therefore, 
was liable to be struck down as being 
discriminatory, 

These being the common propositions 
advanced on behalf of the petitioners in 
these cases, two more points were raised 
by Mr. B, C. Ghose alone, which we 
must take notice of for whatever worth 
they may be, 

(iv) The impugned Act is ultra vires 
being in contravention of provisions un- 
der Art, 19 (1) (g) of the Constitution 
and f 

(v) The 1930 Act having died a legal 
death in the year 1939, there was noth- 
ing to be revived or amended by the 
1982 Act and on that ground also it 
must be treated to have been enacted to 
amend a Statute which for all legal 
purposes was non est, 


We shall deal with all these conten- 
tions in seriatim :— 


8. Re—point No. (1)— To argue that 
it lacks legislative competence of the 
State either because it falls within the 
domain of Entry 97 of List 1 of the 
Seventh Sch as contended by Mr. 
Basudeo Prasad or Entry 35 of List 3 as 
contended by Mr. B. C. Ghose. is falla- 
cious. Entry 97 of List I merely makes 
it competent to Wnion Parliament to en- 
act with regard to any matter not enu- 
merated in List If or List IW including 
any tax not mentioned in either of those 
lists. Item 35 of List III of the Seventh 
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Sch, on the other hand provides for 
dealing with mechanically propelled 
vehicles including the principles on 
which taxes on such vehicles are to be 
levied. The contention of Mr, Basudec 
Prasad cannot hold water as in our view 
the impugned legislation is squarely 
covered by Entries 56 and 57 of List 
which provides for sanction of legisla- 
tive competence to the State legislature 
to provide for taxes on goods and pas- 
sengers carried by road or on inland 
waterways and on taxes on vehicles 
whether mechanically propelled or not, 
Suitable for use on roads, including 
tram-cars subject to the provision of 
Entry 35 of List HI, Such a piece of 
legislation as the one in question before 
us came to be decided by the Supreme 
Court in the case of State of Assam v. 


Labanya Probha Devi (AIR 1967 SC 
1575). In that case similar provision in 
the Assam Motor Vehicles Taxation 


(Amendment) Acts (15 of 1963) and (12 
of 1966) which had amended  pre-Con- 
stitutional Provincial Act, namely Assam 
Motor Vehicles Taxation Act (Act 9 of 
1936) fell for consideration by the Sup- 
reme Court, That was a case in which 
the petitioner in the High Court had 


.Succeeded in getting those amended Acts 


struck down as ultra vires and the State 
of Assam went to the Supreme Court. 
While deciding the legislative cempe- 
tence of such statutory provisions it was 
clearly laid down by the Supreme Court 
thatsuch provisions fell within Entry 57 
of List II of the Constitution, While 
some confusion was sought to be created 
on account of Entry 35 of the concur- 
rent list, the Supreme Cour; set aside 
the controversy and accepted the con- 
tention of the State by holding that the 
amended Schedule in the Assam Amend- 
ed Acts only disclosed that different 
rates were fixed, that is to say, the 
amended Schedule did not lay down 
any principles on which tax on motor 
vehicles was to be levied within the 
meaning of Entry 35 of the concurrent 
list. It was solely concerned with taxes 
on vehicles within the meaning of 
Entry 57 of List II. The two entries, it 
was held, dealt with two different mat- 
ters, though allied ones, one dealt with 
taxes on vehicles and the other with 
the principles on which such taxes 
are to -be levied When two entries 
in the Constitution (Schedule (?)) 


whether in the same list or different 
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lists, deal with two subjects, if possible, 
an attempt shal] be made to harmonize 
them rather than to bring them into 
conflict, Taxes on vehicles in their ordi- 
nary meaning connote the liability to 
pay taxes at the rates at which the 
taxes are to be levied, On the other 
hand, the expression principles of 
taxation denotes rules of guidance in 
the matter of taxation, It is, thus mani- 
fest, that the Supreme Court held that 
the Assam Amended Act, did not come 
into conflict with the existing law in 
respect of any principles of taxation but 
only dealt with a subject matter which 
was exclusively within the legislative 
competence of the State Legislature and 
in that view of the matter there was no 
scope for the application of Art. 254 (2) 
of the Constitution, For the same rea- 
sons we have no hesitation in holding 
that the provisions of the impugned legis- 
lation fal] squarely within Entries 56 
and 57 of List II of the Seventh Sch. The 
contention of both Mr. Basudeo Prasad 
and Mr. B. C. Ghosh, therefore, must 
be rejected, 


9. Re-point No, (I): Apropos of the 
second point. as we have already indi- 
cated earlier, the legol principles in- 
volved are not at all in -controversy. 
They merely have to be applied to the 
circumstances and the exigencies neces- 
sitating the bringing about of the im- 
pugned Finance Act. The concept of 
freedom of trade, commeree and inter- 
course must be understood in the con- 
text of an orderly society and as a part 
of the Constitution which envisages a 
distribution of powers between the 
States and the Union and, if so under- 
stood, the concept must recognise the 
needs and the legitimacy of some of the 


declared regulatory control whe- 
ther by the Union or by the 
State. That which in reality facilita- 


tes ¿rade and commerce is not a restric- 
tion, and that which in reality hampers 
or burdens trade and commerce is a 
restriction, It is the reality or substance 
of the matter that has to be determin- 
ed. It is not possible to draw a dividing 
line between that which would in rea- 
lity be a deterrent to a trade and a re- 
striction as has already been emphasised 
in the propositions enumerated a+ the 
outset, has well been brought into focus 
by Mathew, J. in the case of G. K. 
Krishnan v. State of Tamil Nadu (AIR 
1975 SC 583) (supra). As has - already 


Shyamsundar Roy v. State 


A.LR. 


been emphasised, the execution and im- 
plementation of merely a part for aug- 
menting general revenues of the State 
which by itself has been held to be a 
public purpose cannot be exaggerated. 
It is in thay; contex; that the Supreme 
Court held in the Automobile Transport 
Ltd’s case (AIR 1962 SC 1406) 
(supra) that even if a part of the 
revenues was sought to be raised by 
such provision of tax and a portion of 
the income received was diverted for 
use by the State in its governmental 
capacity, that would not make it, in the 
least confiscatory, Such a piece of legis- 
lation would stil] remain to be regula- 
tory and compensatory if a substantial 
portion of the revenue is expended to- 
wards upkeep, repair and construction 
of roads and bridges, ete., for the faci- 
lity of the users of the motor vehicles 
in general and operators of public 
motor vehicles in particular. Keeping 
these principles in sight Mr, Basudeo 
Prasad very vehemently argued that we 
have to hold the impugned piece of 
legislation as confiscatory in nature hav- 
ing regard to what the Chief Minister 
of the State stated with regard to its 
objects and requirements on the floor 
of the Legislative Assembly while initi- 
ating the Budget for the year 1982-83. 
The relevant- portion of the statement 
of the objects and requirements may be 
extracted below :— 


“The object of this Bill is to raise 
fund for different public welfare sche- 
mes and to give effect to the financial 
proposals of the State Government as 
well as to make the provisions relating 
to taxes etc. more appropriate to the 
present economic conditions, With this 
object in view, this Bill is for the 
enactment and amendment of the pro- 
visions Of e, es and Bihar & Orissa 
Motor Vehicles Taxation Act, 1930 
(B. & O. Act 2 of 1930).” 


We have taken note of the objects and 
reasons of the Bill merely because it 
was repeatedly brought to our notice by 
Mr. Basudeg Prasad, otherwise the Act 
itself contains its objects and reasons in 
the preamble which is to the effect that 
for execution of the public ‘welfare 
scheme, the additional] resources were 
required. All such Acts, a list regarding 
which we have already enumerdted at 
the outset, have been substituted, re~- 
pealed and amended, It. is, therefore, 
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inot quite correct to argue that the re- 
‘peal of the 1961 Act and the amendment 
‘of the 1930 Act and insertion of S, 6 (IA) 
read with the third Schedule, was only 
for the purpose of execution of public 
welfare schemes. The public welfare 
scheme mentioned in the statements of 
the objects and reasons, quoted above, 
must be read in the contex; of all such 
Acts which have been amended by 1982 
Finance Act. It is not confined only to 
amendmen; of 1930 Act, Be that as it 
may, learned counsel also pressed upon 
our attention the Statement of the 
Chief Minister made on the floor of the 
Legislative Assembly while moving the 
Budget for the year 1982-83, a copy of 
which has been marked as Annexure-2 
to the writ petition. Time and again, he 
drew our attention to the initial words 
of para ‘14’ at page 107 of the Bud- 
getary proposals made by the Chief 
Minister which read as follows :— 


“saa ay antat a afaftaar array 
sqa HUA dat aa A afe ora è 
ear E PE d 


which for all practica] purposes means 
“for obtaining additional resources for 
the entertainment of the public This 
part of the Chief Minister’s statement 
has manifestly been j;aken out of its 
context in order to correlate it with the 
purposes for which Sec, 30 of the 1982 
Act was brought on the Statute, The 
aforementioned part of the Chief Minis- 
ter’s Statement led to the amendment 
of the Bihar Entertainment Tax Act 
and is not confined to the impugned 
Act, Our attention was next focussed by 
Mr. Prasad to the opening words of 
Paragraph 16 of the Chief Minister's 
speech which are as follows:— . 


Carag tila at aera & fet sy nRa 
seara ga aaa F aaa taar wea Fy” 


which means “for the purpose of aug- 
menting the revenue, the various pro- 
posals that I want to put before the 
House ............ ”» Mr. Prasad then fur 
ther drew our attention to the Budge- 
tary proposals, official copies of which 
were made available to the court and 
are on record of these cases. He wanted 
to bring home the fact with reference to 
the Budget for the financial year 1982-83 
that the enormity of the very quantity 
of the additional revenue sought to be 
collected through levy and realization 
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of the impugned additional tax showed 
that they were recoverable through 
fraud upon the Constitution and would 
not be protected by the regulatory or 
compensatory nature as has been sought 
to be put upon them by the State. The 
argument was that the additional tax 
sought to be levied was to the tune of 
Rs, 31 Crores 3 lakhs which figure is 
by itself preposterous enough to induce 
it to be confiscatory in nature, This 
argument is again fallacious, The very 
extract of the Chief Minister’s statement 
on which Mr. Prasad has relied (An- 
nexure-2 to the writ petition) shows in 
the last sentence of para 16 (1) that the 
Chief Minister had stated that .— 


‘ara ga are-nuare afafa $ faa 
a am afafa dern art wut & 
3 Hts wos a aries ara seit” 


which mean: “by repeal of the Bihar 
Taxation on Passengers and Goods (Car- 
ried by Public Service Motor Vehicles) 
Act, 1961 (Act 17 of 1961), and by the 
additional motor vehicles taxes sought 
to be levied under the (impugned) 
piece of Legislation would bring about 
an additional] annual revenue of about 
Rs. 3 crores only. This statement of the 
Chief Minister stands fully justified in 
view of the Budget which has been 
placed before us, The official copy of the 
Budget, authenticity of which is not in 
any way under challenge before us, 
shows that the actual receipt for the 
year 1980-81 from taxes on Motor Vehi- 
cles was to the extent of Rs. 11,97,04,000? 
and from taxes on goods and pas- 
sengers was to the tune of Ru- 
pees 11,19,69,000 bringing about ą total 
of Rs. 23,16,73,000. The’ revised estimate 
from these two sources for the Finan- 
cia] year 1981-82 correspondingly shows 
as Rs. 14,21,00,000 and Rs. 14,46,00,000 
bringing about total sum of Ru- 
pees 28,67,00,000. This would have been 
the total estimated receipts for the fin- 
ancial year 1981-82 if the 1961 Act was 
left to remain in existence. By répealing 
1961 Act, the State Exchequer was. 
therefore, put to a loss of Rs. 14,46,00,000 
and they were already entitled during 
the year 1981-82 to another Ru- 
pees 14,21,00,000 under the existing law, 
the total sum against’ both the items 
having been increased by the introduc- 
tion of the new Additional taxes of 


Rs. 31,03,00,000 only, Thus, the total 
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net revenue sought to be raised would 
work out to the tune of about Ru- 
pees 2,36,00,000 (two crores thirty six 
lakhs) only whereas the Chief Minister 
had made statement that it would bring 
about on additional revenue of Rupees 
three Crores, That apart, looking to the 
‘expenditure side, for expenses on roads 
and bridges, we find from the Budget 
tha; the annual expenditure during the 
yeay 1980-81 was to the tune of Ru- 
pees 27,29,62,000. As against total an- 
nual receipt of Rs, 23,16,73,000, the an- 
nual total expenditure was Ru- 
pees 27,29,62,000. That left the State 
Exchequer in a deficit of Rupees Four 
Crores Thirteen Lakhs approximately. 
While the State Exchequer had incurred 
a loss over expenditure on roads and 
bridges only to the tune of more than 
Rupees four Crores, we see nothing con- 
fiscatory in nature if the revenue has 
been sought to be increased by imposi- 
tion of additional tax to the tune of 
Rupees Two Crores Thirty Six Lakhs 
lonly, By no stretch of imagination, 
therefore, can it be said that the pro- 
posed additional] tax is “unreasonable” 
within the meaning of Art. 19 (1) or 
“restriction on trade and commerce” un- 
der Art. 304 (b) of the Constitution. 
Even looking to the estimated re- 
venue for the year 1982-83 as we have 
already noted above, the total revenue 
through al] sources insofar as Motor 
Vehicles are concerned, is Rupees Thirty 
One Crores Three Lakhs while estimated 
expenditure over roads and bridges over 
non-plying area is shown as Ru- 
pees 27,17,24,000 and over planned ex- 
penditure another sum of Rs. 2,10,42,000 
bringing about a total estimated expen- 
diture of Rs. 24,27,66,000. Actually it 
may not leave a gap of about Seven 
Crores of Rupees as it may show, but 
even assuming that the estimat- 
ed augmentation of revenue is 
of Seven Crores which is the 
difference of the estimated income 
and estimated expenditure for the year 
1982-88, the best tha; can be argued is 
that about Seven Crores out of Rupees 
Thirty One Crores are being diverted 
for use of the Governmenta] functions 
of the State. That itself is too meagre 
a proportion to bring it within the do- 
main of its being confiscatory having 
regard to the fact tha; it has already 
been sufficiently recognised that aug- 
mentation of State revenue by itself is 
a public’ purpose. For the reasons, 
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therefore, that the Supreme Court up- 
held the validity of the Assam Taxation 
(On Goods Carried by Road or on Goods 
by Inland Waterways) Act (Act 10 of 
1961), The Assam Motor Vehicles Taxa- 
tion Act, 1936 (as amended by Acts 15 
of 1963 and 12 of 1966), The Andhra 
Pradesh Notification enhancing the rates 
of additional tax on Motor Vehicles, 
Kerala Cess Control Act (Act 34 of 1971), 
The Madras Motor Vehicles Taxation 
Act (Act 3 of 1931) which was enhanced 
by a Government notification and the 
Mysore Motor Vehicles Taxation Act, 
(Act 35 of 1957) as amended by Act 6 of 
1972 were upheld by the Supreme Court 
as valid pieces of Legislation being re- 
gulatory and conpensatory in nature, we 
have no option but to hold that the im- 
pugneg Legislation (relevant part there- 
of) stands on the same footing, the vali- 
dity of which has to he upheld by the 
additional tax having been established! 
to be compensatory and/or regulatory 
in nature and in no manner confiscatory. 
The aforesaid pieces of Legislation by 
the various Statutes were upheld as 
valid respectively in the cases of Khyer- 
bari Tea Co. Ltd. (AIR 1964 SC 925) 
(supra); Labanya Probha Devi (AIR 1967 
SC 1575) (supra); Shaik Madar Saheb v, 
State of Andhra Pradesh (AIR 1972 SC 
1804); A. S. Karthikeyan v. State of 
Kerala (AIR 1974 SC 436); G. K. Krish- 
nan (AIR 1975 SC 583) (supra) and 
State of Karnataka v. D. P. Sharma 
(AIR 1975 SC 594). Apart from the 
ratio of these cases, the leading princi- 
ples laid down in the Automobiles’ casa 
(AIR 1962 SC 1406) (supra) as summa- 
rised and clarified in G. K, Krishnan’s 
case (supra), leaves no scope for the 
argument tha+ the impugned piece of 
Legislation can in no manner þe said to 
be either regulatory or compensatory in 
nature. Borrowing the Language of the 
Supreme Court in G. K. Krishnan’s case 
(supra) “the maintenance of such roads 
will cost the government money, But 
because the users of vehicles generally, 
and of public motor vehicles in parti- 
cular, stand in a specia] and direct re- 
lation to such roads, and may be said to 
derive a special and direct benefit from 
them, it seems not unreasonable that 
they should be called upon to make a 
specia] contribution to their mainten- 
ance over and above their genera] con- 
tribution as tax payers of the State...,..”" 
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It is furthermore clear in the instant 
eases that it will no; be right to say 
once again that the proposed additional 
tax is not compensatory. The working 
test for deciding whether the tax is com- 
pensatory or not would be merely to en- 
quire whether the tradesmen are having 
the use of certain facilities for the bet- 
ter conduct of their business and pay- 
ing not patently much more than what 
is required for providing the facilities, 
There can not be any meticulous test; 
and it is impossible to judge the com- 
pensatory nature of a tax by any such 
mathematical accuracy sought to be 
put up before us by the learned Coun- 
se] for the petitioners in these cases. 


Mr, Basudeo Prasad submitted that 
the imposition of these additiona] taxes 
will be the last straw on the camel’s 
back and would, therefore. compel the 
Motor Vehicles Operators to be uprooted 
from their trades, This part of the sub- 
mission was also reiterated time and 
again by Mr. Ghosh. We cannot enter 
into this controversy because there was 
no foundational facts pleaded in the 
petitions, We have already highlighted 
one of the principles at the outset that 
it must first be proved in some form or 
the other by the person challenging the 
validity and constitutionality of an en- 
actment that the restriction is either un~ 
reasonable, contravening any provision 
not protected by cl. (6) of Art. 19 or 
restrictive of trade and commerce in- 
hibited by Art. 301 of the Constitution 
before the State can be called upon to 


discharge its onus of proving the reason- . 


ableness under Art, 19 and its action 
under Art. 304 (b) of the Constitution. 
There is no foundation for the fact that 
the petitioners are paying patently much 
more than what is required for provid- 
ing facilities. This plea therefore can 
not he entertained. It was in this con- 
text that after the close of the argu- 
men, which we have already referred 
to earlier. that a supplementary affi- 
davit was sought to be filed by way of 
rejoinder to the counter-affidavi; filed 
on behalf of the State which we have 
refused to entertain, On the materials 
m record, therefore, there is nothing 
to show that the payment is grossly or 
patently so high as ¢o result in the 
losure of the business nor that the im- 
‘position of the taxation would put a 


burden much too disproportionate to be 
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discharged and make the discharge of 
such liability unbearable to the petition- 
ers. The State on the contrary. even if 
it was called upon to discharge a. heavy 
onus has sufficiently discharged it by 
placing materials to which reference has 
already been made in detail in the para- 
graphs hereinbefore, 


9A. There were the two main points 
over which learned counsel for the peti- 
tioners took most of our time. These 
contentions having been rejected as un- 
tenable, we are now called upon to test 
the other submissions of learned coun- 
se] for the petitioners, 


10. Re, Point No. IE:— The jim- 
pugned piece of Legislation cannot be ` 
struck down on the ground of any in- 
fraction of the provisions under Art, 14 
of the Constitution, This is for the 
simple reason that we cannot dub it as 
discriminatory. It is wel} established 
that while deciding the validity of a 
piece of legislation on the rock of Art. 
14, there must be a classification based 
upon classes of persons cOmparable, No- 
thing has been shown to us as to in 
what manner incomparable people have 
been classified under a comparable ‘head 
in ¢he impugned Legislation. All clas- 
sification made is on reasonable basis. 
that is insofar as motor bus operators} 
are concerned, it is based upon the seat-. 
ing capacity .of the different transport 
vehicles, and insofar as public transport 
carriers are concerned, it is on the basis 
of tonnage or registered laden weight 
that additional taxes have been levied. 
Al] persons coming within one group 
are to be similarly treated under the 
Statute. There is no comparison be- 
tween incomparables under the 1982 
Act It is, therefore, futile to invoke 
the principles of Art, 14. Insofar as the 
attack on it under the same heading on 
the ground of lacking in the machinery 
or the procedural rules is concerned. 
this point too is devoid of any merit. 
The provisions either of amended S. 6 
or the inserted S, 6 (IA) read with the 
Third Sch. in the 1930 Act ex facie 
needs no particular machinery nor the 
absence of rules in any way leave any 
sort of confusion in the mind of anyone 
insofar as the quantum and. processes 
of realisation of such taxes are concern- 
ed. The third Schedule read with S. 6 
(IA) as newly inserted or for that mat- 
ter S. 6 in its amended form, leaves no 
vagueness in the provisions, This argu- 
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ment of learned counse] for the petition- 
ers must also, therefore, fail, 


11. Now only two supplementary 
points urged by Mr. Ghosh namely, in- 
fraction of Art. 19 (1) (g) and the 1930 
Act being dead sought to be treated as 
non est in the eye of law. 

Re, Point No. IV— 

12. In spite of his best endeavours, 
Mr. Ghosh could not satisfy us as to in 
what manner the provisions of Art. 19 
of the Constitution have been contraven- 
ed, It is a money-Bill. There is no con- 
roversy about it. Since it deals with im- 
position, abolition, remission, alteration 
or regulation, it has been duly certified 
as such by the Speaker. President’s as- 
sent has been received on the Bill and 
that is the end of the matter, insofar as 
challenge on ground of contravention of 
Art. 19 of the Constitution is concerned. 


13, Re—point No. V :— It was con- 
tended by Mr, Ghosh tha; as soon as the 
Central Act 1939, was passed, the Pro- 
vincial Act 1930 must be deemed to have 
been superseded in all its aspects by the 
Central Act, under S. 107 (1) of the 
Government of India Act, 1935 corres- 
ponding to cl. (1) of Art, 254 of the Com- 
Stitution of India. He first tried to sub- 
mit that the provisions of 1930 Act 
came into conflict with the provisions 
of 1939 Act and thus died a natural 
death under sub-sec, (1) of S. 107 of the 
Government of Indig Act, 1935. It must 
be held to have become void when the 
1939 Act came into force, This argu- 
ment is devoid of any substance. When 
we called upon Mr. Ghosh to show to 
us as to which part of 1930 Act came 
into conflict with which part of Chap. 
III and/or IV of 1939 Act, he was un- 
able to point out any specific provision 
of either Chap. ITT or Chap, IV of the 
1939 Act which had dealt with any 
matter in the existing provincial law 
namely the 1930 Act. He then shifted 
his stand and tried to impress upon us 
the point that since an occupied field 
had been covered by the Central Act, 
the existing Provincial Act should be 
deemed to be dead. Again we called 
upon him to point out as to the parti- 
cular field that was occupied by the 
Centra] Act. He could not give us 
any satisfactory answer either oral or 
in the written submissions filed by him. 
It may bear’ repetition to say that what- 
ever the State Legislature has done in 
bringing -about 1982 Act into force, it 
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has rightly purported to do so under 
the powers conferred upon it under 
items 56 and 57 of List II of the Seventh 
Sch, of the Constitution, which is the 
exclusive legislative field of the State. 
There is no conflict, as we have al- 
ready held above, either with entry 97 
of List I or of Entry 35 of List I 
which deals with the provisions of taxa- 
tion on motor vehicles only. There is, 
thus, no substance either in Mr, Ghosh’s 
first or in his second supplementary 
points, 

14. We further drew the attention of 
Mr. Ghosh to the two decisions of the 
Supreme Court in the cases of Labanya 
Probha Devi (AIR 1967 SC 1575) (supra) 
where the Provincial Act of 1936 had 
been amended by 1963 and 1966 Acts 
(Acts 15 and 12 respectively) and the 
case of G. K. Krishnan (AIR 1975 SC 
583) (supra) where the Madras Motor 
Vehicles Taxation Act 3 of 1931 was the 
foundation for enhancement of the tax 
by a Government notification, When 
we pointed it out to Mr. Ghosh that in 
these cases before the Supreme Court 
also the post-Constitution amendments 
had been made in Provincia] Acts under 
the Government of India Act, 1935, and 
no one ever raised any argument before 
the Supreme Court tha; the pre-1939 
Provincia] Acts would become dead in 
the eye of law by the passing of the 
1939 Central Act. Mr. Ghosh then con- 
tended that since this point was never 
raised before the Supreme Court, that 
must be held to be sub-silentio wrong 
in so far as this aspect had not been 
taken into consideration. We have 
taken note of this submission merely for 
the purpose of rejecting it outright. 


15. We, accordingly do no; find any 
merit in these applications and are con- 
strained to dismiss them, but in the 
circumstances of the cases, there will 
be no order as to costs, 

16. In C. W. J. C. 768 of 1982 (R) 
there was a limited order of interim 
stay by which the respondents were re- 
strained from taking any coercive mea- 
sures against the petitioners unti} the 
disposal of that case, Since we have 
now dismissed the writ petitions, in all 
fairness, we must give some reasonable 
time to the petitioners. of these writ 
Petitions as well as to other petitioners 
who have not paid the additional tax 
so far, to fulfil the requirements of the 
law as held to be valid: and ‘we, ac- 
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cordingly, direct thay if the petitioners 
as above, make “heir payments of ad- 
ditional taxes in accordance with law 
within a period of three weeks from to- 
day, no penal provision would be in- 
voked against them by the respondents, 


Order accordingly. 
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Union of India, Appellant v. B..C. 
Basu and another, Respondents, 


A. F. O. O. No. 147 of 1970, 
30-8-1982.* 


(A) Arbitration Act (10 of 1940), 
Ss. 39, 17 — Appeal against order of 
trial court rejecting objections to award 
— Maintainable — Mere fact that decree 
is passed in terms of the award is not 
a bar to maintainability of appeal. 


The right of appeal conferred by the 
legislature cannot be lightly defeated 
and all orders of the nature specified in 
S. 39 will be open to appeal even if 
they have been incorporated in the de- 
cree or a decree has been passed in the 
case in the meantime. The mere draw- 
ing of a decree wil] not take away right 
of appeal against the order. If the ap- 
peal against order is allowed, the decree 
will automatically become inoperative. 
There may be cases where the court 
passes a composite order which on thé 
one hand dismisses the objections of the 
defendan; to the award and on the other 
hand adopts the award and directs that 
decree should be prepared in terms of 
the judgment passed by it, Such an 
order should be treated to be an order 
refusing to set aside an award and an 
appeal would be maintainable against 
the order under S. 39 (6). AIR 1969 Pat 
307, Rel. on. (Paras 7, 8) 


D/- 


(B) Arbitration Act (10 of 1940), 
S. 30 — Competency of arbitrator in 


entertaining claim barred by limitation 
— Objection as to not raised while 
making reference or before arbitrator — 
Objection cannot be raised. for first 
time when the award is filed in court — 
Arbitrator cannot be said to have com- 


*From order of Radhaballabh Singh, 3rd 
Addl. Sub; Judge. Purnea, D/- 16-2- 
1970. 


Jz/Iz/BA73/89/SRKVED 








Union of India v, B. C. Basu 


Pat, 25 


mitted illegality in entertaining such 


claim. (Para 9) 
Cases Referred: Chronological Paras 
AIR 1975 Patna 212 6 
AIR 1974 Patna 67 7 
1970 Pat LJR 730:1970 B L J R 1032 
6, 7 

AIR 1969 Patng 307 7 
AIR 1967 SC 1030 6 
AIR 1943 Patna 318 6 
6 


AIR 1916 Patna 190 


A. B. Ojha, for Appellant: S. R. 
Ghosal, for Respondents. 


HARI LAL AGRAWAL, J.:— This 
appeal by the Union of India as the 
owner of the North East Frontier Rail- 
way Administration, is under Sec- 
tion 39 (1) (vi) of the Arbitration Act 
against the order of the Third Addi- 
tional Subordinate Judge, Purnea, re- 
jecting its objection +o the award. 


2. The relevant facts, briefly stated, 
are that the respondents en- 
tered into a contract on 28-8-1957 for 
handling of the goods of the Railways 
including their loading and unloading 
from railway wagons into other wagons 
at Katihar Railway Station under a 
written agreement containing an arbi- 
tration clause, This handling work was 
done by the respondents from Septem- 
ber, 1957 to October, 1960. 


3. Some disputes arose between the 
-parties with respect to certain payments 
and all efforts made by the respondents 
to refer the dispute to arbitration ac- 
cording to the terms of the agreement 
proved abortive, The respondents, there- 
fore, filed an application under Sec. 8 
of the Arbitration Act along with a copy 
of the agreement for reference to an 
Arbitrator for his award, The differ- 
ence between the parties arose on ac- 
count of the claim of the contractors 
for double handling of the goods by way 
of unloading and then loading again 
after an interval of 24 hours, as well 
as for extra rate for night! handling of 
the goods. The Union of ae appeared 
in the said proceeding and ultimately 
(1) Shri N. M. Ghose, an Advocate Of 
the Purnea Court and (2) Shri Jagdish 
Roy. Deputy, F. A. C. A./O/Pandu were 


appointed as Arbitrators. | It further 
appears that on difference between the 
Arbitrators for appointment of the 


Umpire, the court appointed! Shri S. K. 
Das, a retired Deputy | Magistrate, 
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agains; a practising Advocate, as the 
Umpire. The Arbitrators submitted their 
award dated 12-7-1965 on 13-7-65, Ob- 
jections were fileqd by the appellant for 
setting aside the award, inter alia, on 
the ground that the Arbitrators had 
misconducted themselves in law by go- 
ing beyond their jurisdiction. The main 
attack on the award was that in the 
meeting held on 10-9-1959 no settlement 
or compromise was arrived at, but 
only some proposals of the contractors 
were taken into consideration without 
any commitment. 


The contractors also filed certain ob- 
jections as their entire claim was not 
accepted, bu; later on an objection in 
the shape of a rejoinder to the objec- 
tions of the appellant was filed by them, 


4, It appears that the Arbitrators 
based their decision mainly on the 
minutes of meeting held on 10-9-59 
between the District Commercial Super- 
intendent and some other officers of the 
Railway Administration on the one hand 
and some Directors of the contractor com- 
pany on the other, wherein a provisional 
arrangement was arrived at tha; the 
Railway Administration would pay ` at 
the rate of Rs, 1,500/- per month to the 
contractoy instead of Rs. 2,000/- for 
their claim for double operation and 
night handling etc. besides some other 
agreements, 


It further appears from the perusal of 
the order of the court below that the 
appellant also took a plea that the set- 
tlement arrived at the meeting on 10-9- 
59 being in contravention of Art. 299 of 
the Constitution of India, the same was 
not enforceable and imasmuch as that 
was the basis of the award, the award 
was fit to be set aside. 


§ The tria} court rejected all these 
objections and held that the appellant 
miserably failed to establish any mis- 
conduct on the part of the Arbitrators. 
It further held that the settlement 
arrived at in consequence of the dis- 
eussions held in the meeting on 10-9-59 
could not be said to be an independent 
contract and, therefore, the plea of the 
bar of Art. 299 of the Constitution was 
entirely unfounded, 


Yet another objection that was taken 
in the court below and also before us 
was that part of the claim of the con- 
tractor, namely, from Feb, 1959 to Oct. 
1960 had become time-barred and, 
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therefore, the Arbitrators committed 

an illegality in allowing the claim for 
this period. This objection was rejected 
by the court below on the ground that 
no such objection was taken by the ap- 
pellant before the Arbitrators ‘nor any 
sufficient materia] was brough; to his 
notice in this regard at the time of hear- 
ing of the application.” The learned Ad- 
ditiona] Subordinate Judge accordingly 
held that the award was fit to be ac- 
cepted and ordered that it should be 
made the rule of the court. The Union 
of India has accordingly filed the pre- 
sent appeal. 


6. Mr, S. R. Ghosal, appearing for 
the respondents, raised a preliminary 
objection ¢o the maintainability of the 
appeal. namely, that the award having 
already been made a rule of the court 
and a decree having followed, this ap- 
pea] was not maintainable as provided 
under Sec, 17 of the Arbitration Act. In 
order to appreciate this argumen; of 
Mr. Ghosal, I would do better to quote 
Sec. 17 which runs as follows:— 


“Where the Cour; sees no cause to 
remit the award or any of the matters 
referred to arbitration for reconsidera~- 
tion or to set aside the award, the court 
shall, after the time for making an ap- 
plication to set aside the award has ex- 
pired, or such application having been 
made, after refusing it, proceed to pro- 
nounce judgment according to the 
award, and upon the judgment sg pro- 
nounced a decree shall follow, and no 
appeal] shal] lie from such decree except 
on the ground that it is in excess of, or 
not otherwise in accordance with the 
award.” 


From a perusal of Sec, 17 it is manifest 
that it contemplates +wo different situa- 
tions (i) making of an order refusing 
to set aside an award, and (ii) pronoun- 
cemen; of the judgment according to the 
award upon which a decree follows. An 
award may be corrected or modified 
under Sec, 15, remitted for reconsidera- 
tion under Sec. 16 or set aside under 
Sec, 30. If no objections are filed by 
either party under any of these sections, 
or, if filed, having been disallowed, the 
cour; has to pronounce the judgment 
according to the award and the decree 
will follow the judgment, The section 
contemplates objections only under Sec- 
tions 16 and 30. but it is obvious that if 
any objections are filed under Sec. 15. 
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they will also have to be decided by the 
court. 

Under Sec, 96 of the Civil P. C. all 
decrees are appealable as such, This 
section, however, makes a decree passed 
on the basis of an award, non-appeal- 
able unless it is (i) in excess of the 
award, or (ii) not in accordance with the 
award, 

If the conditions set forth in the sec- 
tions are fulfilled the court has no op- 
tion but to pronounce the judgmeny in 
terms of the award. The arbitrator or 
the Umpire can be Judge of fact as well 
as of law. If he makes an error of law 
on the point of law submitted to him 
on which a court of law might have 
come to a different conclusion, that is 
no ground for setting aside the award. 
In other words the court cannot review 
the award and correc; the mistake in 
its adjudication, unless objection to the 
legality of the award is apparent on the 
face of it (see Firm Madanlal Roshanlal 


Mahajan v. Hukumchand Mills Ltd., 
Indore; AIR 1967 SC 1030). 

A Bench of this Court in Patel 
Engineering Co, Ltd. v. Indian Oil 
Corporation Ltd. (AIR 1975 Patna 
212) has gone still further and 
held that the question of con- 
struction of agreement, document or 


term of the contract is qa question of law. 
In such cases, however, the courts are 
not powerless ¢o interfere if it appears 
from the award that the arbitrator has 
proceeded illegally in reaching its deci- 
sion. On the award becoming a decree 
of the court the only remedy to the 
aggrieved party is to file an appeal 
against the decree on the only ground 
that the decree was in excess of, or not 
in accordance with the award, The 
award cannot be challenged in any other 
way, (See Khudiram Mahto y. Chandhu 
Charan Mahto, AIR 1916 Patna 190, 
Sadhu Singh v. Ramdeo Singh, AIR 1943 
Patna 318 and Mishri Lal Yadav v. Par- 
meshwar Yadav, 1970 Pat LJR 730). 


7. There appears to be some differ- 
ence of opinion in the various High 
Courts as to whether an _ appeal 
would lie where a decree has 
been passed by the court without allow- 
ing the parties the full time (now 30 


- days) for filing objections against the 
award, but the Courts are unanimous 


that an order confirming award made 
before the expiry of the period for fil- 
ing objection is without jurisdiction and 
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a revision is certainly maintainable, The 
view of this Court that an appeal is not 
maintainable against such an, order may 
be found in the case of Misri Lal Yadav 
(supra), and that a revision would lie 
as held in Parmeshwar Yadav v. Misri 
Lal Yadav (AIR 1974 Patna 67). How- 
ever, it is not necessary for me, for the 
question arising in this case, to go inte 
any detail in this regard, but this is 
manifest that Sec. 17 places limitations 
on the right of appeal. In other words. 
al] that this section does is to curtail the 
existing right of appeal so as to give 
finality to a decree based on an award 
in certain circumstances, The right of 
appeal is, however, reserved and left 
unaffected in those cases only where an 
appeal is sought on the ground that the 
decree is in excess of, or not otherwise 
in accordance with the award, The right 
of appeal] conferred by the Legislature 
cannot be lightly defeated and all orders 
of the nature specified in Sec. 39 will be 
open to appeal even if they have been 
incorporated in the decree or a decree 
has been passed in the case in the mean- 
time, The mere drawing up of a decree 
wil] not take away the right of appeal 
against the order. If the appeal against 
the order is allowed, the decree will 
automatically become inoperative. There 
may be cases where the court passes a 
composite order which on the one hand 
dismisses the objections of the defendant 
to the award and on the other hand 
adopts the award and directs that de- 
cree should be prepared in terms of the 
judgment passed by it, Such an order 
should be treated to be an order refus- 
ing to set aside an award and an appeal 
would be maintainable against the order 
under Sec, 39 (6). There are various 
authorities of different High Courts on 
this point including that of this Court 
by a learned single Judge in the case of 
Prasad Gope v. Makhan Gope, (AIR 
1969 Patna 307). 


8. Examining the preliminary objec- 
tion of Mr, Ghosal in the light of the 
above discussions, it is manifest that the 
present appeal, which has been filed 
against the order of the trial court re- 
jecting the objections of the appellant. 
is maintainable, although the court be- 
low while rejecting the objections of the 
appellant also simultaneously directed 
the office to prepare the decree in ac- 
cordance with the award, 
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9. Now I take up for consideration 
-the contentions advanced by Mr. A. B. 
Ojha in support of this appeal, He pres- 
sed the two objections which were taken 
in the tria] court for our consideration, 
namely, (1) the agreement arrived at 
between some of the officers of the Rail- 
way Administration and the contractors 
' in a meeting held on 10-9-59 could not 
be enforced in view of the provisions 
contained in Art. 299 of the Constitu- 
tion of India, and (2) part of the claim 
of the contractors had already become 
time-barred, that period being from 
Feb. 1959 to Oct. 1960, and therefore, 
the arbitrators had committed an ap- 
parent error of law in allowing the 
Claim of the contractors for this period. 

With regard to the first contention of 
Mr, Ojha, the tria} court has discussed 
the question in some detail and has 
taken a correct view in the matter that 
the agreement arrived gt in the said 
meeting did not amount to any fresh 
contract but was something like a set- 
tlement in pursuance of the existing and 
binding contract between the parties. 
Apart from the above fact, the arbitra- 
tors were quite within their jurisdiction 
while deciding the dispute to rely upon 
the said materia] as a piece of evidence 
in suppor; of the genuineness of the 
claim of the contractors I, therefore, 
do not find any merit in this contention 
of Mr. Ojha. 


Mr. Ojha’s second objection has been 


overruled by the trial court on the sole ' 


ground that no such objection was taken 
by the appellan; before the arbitrators, 
nor any sufficient material was brought 
to its notice in this regard either. Al- 
though it is not possible to accep; the 
reasoning of the tria} court to the effect 
that sufficient materials were not 
brought to its notice, as the relevant 
period of the claim and the date of the 
institution of the proceeding in court 
could be ascertained from the records, 
this much is, however, undisputed that 
neither any objection was taken by the 
appellant at the time of making of the 
reference to ¢he arbitrators that a part 
of the claim was barred by limitation 


nor any such objection was rais- 
ed by them before the arbi- 
trators, For the firs. time the 
objection was taken before the 


teour; after the award was filed. As the 
maxim that limitation bars only the reme- 
dy but does not destroy the right is well 
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known, no illegality was therefore com- 
mitted by the arbitrators in entertaining 
the claim of the contractors for the said 
period, 

10. Then there is ye; another aspect 
of the matter and it is that in the meet- 
ing which was held at Pandu on 10-9-59 
a provisional arrangemen; was arrived 
at where the Railway Administration 
agreed to pay Rs. 1,500/-- per month to 
the contractors instead of Rs. 2,000/- 
for the items including night handling 
and dumping etc, This arrangement can 
be safely taken to be an admission 
within the meaning of S. 19 of the Limi- 
tation Act and this would clearly save 
the entire period of claim from the bar 
of limitation, This point, therefore, is 
also devoid of any merit, 


11. Before, however, parting with 
this case J may also refer to another in- 
tervening event. The appellant had 
filed a petition for stay in this Court. 
On 17-9-79 the stay matter was disposed 
of with a direction to the appellant to 
deposi; the decreta] money in the court 
below within six months from that day 
with liberty to the respondents to with- 
draw the same on furnishing security 
to the satisfaction of the court below. 
We have been informed that the money 
was deposited and the respondents have 
already withdrawn the same on furni- 
shing security, Since the appeal is 
being dismissed, the respondents will be 
entitled to withdraw the said security. 


12, For the above discussions, this 
appeal has got no merit which must 
fail and is accordingly dismissed In 
the circumstances, however, I shall 
make no order as to costs. 


S. SHAMSUL HASAN, J.:— I agree. 
Appeal dismissed. 
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Sahjanand Sharma and another, Peti- 
tioners v. State of Bihar and others, Re- 
spondents. : 

Civil Writ Jurn. 
1981, D/- 13-10-1982. ; 
_ Constitution of India, Art, 226 — Elec- 
tion disputes — Election of Co-operative 
Society — Election conducted in spite of 
stay order of Registrar — Application 
for initiating proceeding under contempt 


LZ/LZ/F458/82/VNP/MVJ 
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‚of Courts Act filed before Registrar 
‘Registrar by his order restraining the 
‘functioning of elected managing com- 
mittee under Bihar and Orissa Co-opera- 
tive Societies Act 1935 — During its 
pendency, Minister, Co-operation staying 
order of Registrar under S, 65A of Act 
— Order of Minister cannot be interfer- 
ed with, as he was empowered to pass 
such order. (Bihar and Orissa Co-opera- 


tive Societies Act (1935), S. 65A), Case 
law discussed. (Paras 8, 9) 
Cases Referred : Chronological Paras 
1982 BBCJ (HC) 122 6 


1979 BBCJ (HC) 109: 1979 BLJ 141 6 


Rana Ravindra Kumar, for Petitioners; 
R. N. Roy, Jr. Counsel to Advocate- 
General, for the State; Yogendra Mishra. 
for Respondents Nos, 8 to 21. 


ORDER :—— This application under 
Arts. 226 and 227 of the Constitution of 
India is for quashing the order of the 
Minister, Co-operation, responden; 2, 
dated 25-5-1981 .as contained in An- 
nexure 8, under S, 65A of the Bihar and 
Orissa Co-operative Societies Act, 1935 
(hereinafter to be referred to as the 
‘Act’), By this order, he has stayed the 
operation of the order of the Registrar, 
Co-operative Societies, respondent 3, 
dated 5-5-1981, as contained in An- 
nexure 7, and has, thereby, allowed the 
members of the managing committee of 
Bara Panchayat Primary Agricultural 
Credit Co-operative Society Ltd. (here- 
inafter to be called the ‘society’) which 
was elected on 20-12-1980 to function. 


2. In order to appreciate the points 
some necessary facts have to be stated. 
Petitioner 2 is a society registered under 
the Act. The annual general meeting of 
the society was to be held on 25-11-1979 
in spite of the fact that there was an 
order of restraint passed by the Assist- 
ant Registrar, Co-operative Societies, on 
24-11-1979, In that election respondent 6 
and others were elected as office-bearers. 
A complaint was filed before the Assist- 
ant Registrar by some members of the 
society. The Assistant Registrar, by 
order dated 25-2-1980, held the election 
dated 25-11-1979 as null and void and 
further directed the Block Co-operative 
Extension Officer to convene the annual 
general meeting of the society. A copy 
of the order is Annexure 1. In pursu- 
ance of the direction, election was held 
.on 29-3-1980 and petitioner 1 was elect- 
ed as Chairman of the society. Respon- 
dent 6 filed a petition challenging the 
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election of petitioner 1 before the Joint 
Registrar who stayed the functioning of 
the committee, which was elected on 
29-3-1980, by his order dated 20-5-1980 
(Annexure 2). As against that, peti- 
tioner 1 moved the Registrar, respon- 
dent 3, in revision, who directed by his 
order dated 7-7-1980, that the commit- 
tee so elected will function till the mat- 
ter is finally decided; a copy of the 
order is Annexure 3. The matter was 
finally heard by the Joint Registrar on 
22-9-1980, who held both the meetings, 
namely, those held on 25-11-1979 and 
29-3-1980 as invalid; a copy of the 
order dated 22-9-1980 is Annexure 4. 
Against the aforesaid order, petitioner 1 
moved the Registrar who admitted the 
appeal on 16-12-1980 and further direct- 
ed that till the hearing of the appeal 
no election of the society should be 
held; a copy of the order is Annexure 5. 
On 20-12-1980 a meeting was held in 
which respondents 8 to 21 were elected 
as office-bearers of the society; a copy 
of the proceeding of the same is An- 
nexure 6, Petitioner 1 filed another ap- 
plication before the Registrar that in 
spite of the direction some of the re- 
spondents had wrongly held the meet- 
ing and, therefore, proceeding for con- 
tempt of court should be started against 
them. The learned Registrar, by his 
order dated 5-5-1981, admitted the ap- 
plication and ordered that opposite par- 
ties 4 to 17 named in the application be 
restrained from functioning as members 
of managing committee in view of his 
earlier order dated 16-12-80 which is 
annexure 5. Against the aforesaid order, 
respondent 8 moved the Minister, Co- 
operation, respondent 2, who by his 
order dated 25-8-81, stayed the order of 
(anne- 
xure 7) and further directed that the 
members of the managing committee, 
which was elected on 20-12-80, will 
function till the final -hearing’ of the 
application and he fixed 23-9-81 as the 
next date. Being aggrieved by the afore- 
said order, the petitioners have moved 
this Court, - 


3. Learned counsel appearing for the 
petitioners have submitted that they had 
filed an application for initiating a pro- 
ceeding for contempt of court, on which 
order was passed on- 5-5-81 and the 
Minister, Co-operation, respondent 2, 
had no jurisdiction to interfere with the 
aforesaid order under Section 65A of 
the Act. He has further submitted that 
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the prayer was for initiating proceeding 
for contempt of court under the Con- 
tempt of Courts Act, which is a self- 
contained Act, and, therefore, the appli- 
cation, by no stretch of imagination, can 
be trealed as a petition under the Act. 
Lastly, it has been submitted that re- 
spondent 2 has virtually allowed the 
application without hearing the peti- 
tioners, which is against the principles 
of natural justice, and in that view of 
the matter, the order is fit to be set 
aside. 


4. Mr. Yogendra Mishra 
on behalf of respondents 8 to 21 has 
submitted that the order of the Regis- 
trar as contained in annexure 7 was an 
order under Section 48 (7) of the Act 
and the power conferred on the Min- 
ister under Section 65A of the Act has 
been rightly exercised in this case, Mr. 
Mishra has further submitted that no 
final order has been passed by the Min- 
ister who had fixed a date, meaning 
thereby that interim order was passed 
and final order will be passed only on 
the appearance of the other side and 
the principles of natural justice have not 
been violated, 


appearing 


5. The learned counsel appearing on 
behalf of the State has adopted the sub- 
missions made by Mr. Mishra and has 
submitted that in view of the provi- 
sions contained in Section 65A, the Min- 
ister had full authority to pass the im- 
pugned order, 


6. The question as to in what circum- 
stances the Minister can exercise his 
power under Section 65A of the Act is 
no longer in controversy and has been 
well settled by a series of decisions. But 
before referring to some of those deci- 
sions, it will be useful to quote here 
Section 65A of the Act:— í 


“Notwithstanding anything to the 
contrary contained in this Act, the State 
Government may, of its own motion or 
on an application made to it by any 
party aggrieved by the constitution or 
reconstitution, amalgamation, election, 
supersession, liquidation or any other 
matter concerning working of the so- 
ciety, call for any record of inspection 
or enquiry made under this Act or pro- 
ceedings of any matter pending before 
the Registrar or his subordinate or any 
person acting under his authority and 
examine and pass such orders as it may 
deem fit,” 


Sahjanand v. State of Bihar 
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Reading the aforesaid section, it 1s ery- 
stal clear that the Minister has beep 
given ample powers to interfere with 
the orders passed by his subordinates in 
a number of matters which have beer 
mentioned therein. I may now refer to 
Hare Krishna Upadhyay v. State of 
Bihar, (1979 BBCJ (HC) 109) where it 
has been held by a Division Bench of 


this Court that the Minister has the 
full authority to interfere and pass 
order under this provision, provided 


there is a proceeding pending before the 
subordinate Court, A similar view has 
been expressed in the case of Saryug 
Singh v. State of Bihar, (1982 BBCJ 


(HC) 122) where their Lordships, on a 
consideration of the aforesaid ease and 
also other cases, have held that such 


powers can be exercised only if a mat- 
ter is pending but if a dispute has been 
finally considered and decided then the 
provisions of this section cannot be ap- 
plicable. 

7. Now it has to be seen whether, on 
the facts and in the circumstances of 
the instant case, the Minister was justi- 
fied in interfering with the order of the 
Registrar. In this connection, it may be 
necessary to refer to the nature of the 
order passed by the Registrar on 5-5-81. 
Learned counsel appearing on behalf of 
the petitioners placed a copy of the peti- 
tion in order to show that it was a peti- 
tion pure and simple for taking action 
for contempt of court under the Con- 
tempt of Courts Act, Much stress has 
been laid on this petition to show that 
the petitioner only wanted the persons, 
who had flouted the order of the Regis- 
trar passed earlier, to be proceeded 
against for committing contempt of 
court. But from the order it is clear that 
ho action in this regard was taken by 
the Registrar. The order runs as fol- 
lows:— 

“Heard, call for a report from the As- 
sistant Registrar, Co-operative Societies, 
Patna Circle, Patna, on the points rais- 
ed in the petition. In the meantime, the 
opposite party Nos. 4 to 17 are restrain- 
ed from functioning in the office of the 
Managing Committee of the Bara PACS 
in view of the orders passed by this 
Court on 16-12-1980.” 


He called for a report from the Assist- 
ant Registrar where the society was 
located and at the same time he re- 
strained the opposite parties mentioned 
in the said petition from functioning as 
members of the managing committee, 
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This power could only be exercised 
under the provisions of the Act and not 
under the Contempt of Courts Act as 
submitted on behalf of the petitioners. 
Thus, I am of the considered opinion 
that even if the application was filed on 
behalf of the petitioners for taking 
action under the Contempt of Courts 
Act, the Registrar has passed the order 
under the provisions of the Act and not 
under the Contempt of Courts Act, as 
will be clear from the order which has 
been quoted above. Mr. Mishra has 
drawn my attention to Section 48 (7) of 
the Act, which reads as follows:— 


“The Registrar, in the case of dispute 
under this section, shall have the power 
of review vested in a Civil Court under 
Section 114 and under Order XLVII, 
Rule 1 of the Code of Civil Procedure, 
1908, and shall also have the inherent 
jurisdiction specified in Section 151 of 
the said Code.” 


and has submitted that the Registrar is 
clothed with some of the powers given 
under the Code of Civil Procedure,. in- 
cluding the power under Section 151 of 
the Code. He, therefore, urged that the 
Registrar, suo motu also without the 
application of any party, could have 
dealt with the matter under the Con- 
tempt of Courts Act, It is not necessary 


to decide the point in this case as Į have. 


already held that the order passed by 
the Registrar, as contained in anne- 
xure 7, was under the provisions of the 
Act. * 


8. That being the position, the Min- 
ister, in my opinion and according fo 
the decisions referred to above, had full 
authority to interfere with the pending 
proceedings in the purported exercise 
of his power under Section 65A of the 
Act. Therefore, the contention of the 
learned counsel appearing on behalf of 
the petitioners that the Minister could 
not interfere in this case is without any 
substance and must be rejected, 


$. The next contention on behalf of 
the petitioners that a final order has 
been passed without hearing the peti- 
tioners is also fit to be rejected, Reading 
the order, it is absolutely clear that an 
interim order was passed by him and 
a date was fixed for final hearing, That 
could not have been done if the inten- 
tion of respondent 2 was to pass a final 
order in this case. And, such orders are 
also passed. in such proceedings, which 
is clear from annexure 7 too, and the 
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learned Registrar also passed that order 
without giving notice to the other side. 
For passing interim orders it is not ne- 
cessary to give notice to the persons 
concerned and it is the discretion of the 
court, But, of course, for final hearing. 
a notice has to be given and that stage 
has not come in the instant case. Thur 
I am of the opinion that the order pass- 
ed on 25-8-81, as contained in anne- 
xure 8, was an interim order not finally 
deciding the controversy between the 
parties, Therefore, on a careful consi- 
deration of the points which have been 
raised in this application and after going 
through the case laws referred to ahove, 
I am of the view that no ground for 
interference has been made out on be- 
half of the petitioners, The application 
is dismissed but, in the circumstances of 


this case, there will be no order as to 
costs. 
10. At the time of admission, the 


order of the Minister was stayed. The 
order of stay stands vacated and it is 
hoped that the proceeding will be dis- 
posed of expeditiously. 


Order accordingly. 


` 


‘AIR 1983 PATNA 31 
BIRENDRA PD. SINHA, J. 


Sitaram Prasad Sah, Appellant v. 
Damodar Jha and others, Respondents, 

A, F. A. D. No. 188 of 1974, D/- 23- 
9-1982.* 


Bibar Consolidation of Holdings and 
Prevention of Fragmentation Act (22 of 
1956), Ss. 4 (c) and 3 — Suit for declara- 
tion of title and recovery of possession 
— Prayer for recovery of money in the 
alternative — Abatement of suit under 
S. 4 (e). 

In a composite suit in which the pray- 
er is made for declaration of title and 
recovery of possession against first de- 
fendants and in the alternative, a pray~ 
er is made for recovery of money from 
second defendants, the two reliefs are 
quite independent from one another, It 
cannot be assumed that the entire suit 
or the appeal must abate on the publi- 
cation of a notification under S.: 3 of 
the Act. It will depend upon the nature 
of the suit and where the question in 
re 


"Against decision of Bageshwari Prasad, 
otra Judge, Sitamarhi, DJ- 14- 


LZ/LZ/F461/82/MVJ 
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controversy cannot be looked into or 
decided by the Consolidation Officer, 


the suit in relation to that matter will 
not abate, 1979 Bihar LJ 493 (1), AIR 
1979 Pat 250 (FB) and C, R. No, 494 of 
1977, D/- 4-7-1979 (Pat), Rel. on. 
(Para 5) 


In facts and circumstances of this 
case, therefore, it must be held that the 
plaintiff's suit, the title appeal and the 
second appeal have abated in view of 
S. 4 (c) of the Act only in respect of 
the plaintiffs relief for declaration of 
title and recovery of possession over the 
suit lands against defendants 1st party. 

(Para 6) 
Cases Referred: Chronological Paras 
AIR 1979 Patna 250: 1979 BBCJ (HC) 

259 (FB) 4 
1979 Bihar Ly 493 (1) 4 
(1979) Civil Revn. No. 494 of 1977, D/- 

4-7-1979 (Pat), Rajendra Chaudhary v. 

Kamal Choudhary 4 

Biswanath Agrawal and Rajendra 
Prasad, for Appellant; Binod Kumar 
Roy, B. K. Labh, A, K. Sinha No. 4, 
A. K. Lal and A. N, Prasad, R. K. Pra- 
sad for M.R.-11, for Respondents, 


JUDGMENT :— The substantial ques- 
tion of law involved in this second ap- 
peal is whether the suit, the title ap- 
peal and this second appeal abate in 
view of the provisions of Section 4 (c) of 
Bihar Consolidation of Holdings and 
Prevention of Fragmentation Act, 1956 
(hereinafter called ‘the Act’) in view of 
a notification issued under Section 3 of 
the Act by the State Government bear- 
ing S. O. No, 1168 dated 26th of Novem- 
ber, 1970, f 

2. After having lost in the title suit 
and in the title appeal, the plaintiff has 
filed this second appeal, The plaintiff 
filed the suit for declaration of title to 
and recovery of possession over the 
suit land mentioned in Schedule I of the 
plaint and for mesne profits against 
respondents lst party or in the 
alternative for a money decree 
for a sum of Rs. 850/- against 
respondents second party, The suit 
was dismissed on the findings ` that 
the plaintiff had failed to prove his title 
and possession and had also failed to 
prove the Kewala in question a genuine, 
valid and for consideration, The lower 
appellate court has affirmed both the 
findings of the trial court. 

8. The plaintiff filed an affidavit on 
25-2-1980 stating, inter alia, that a 
notification had been published under 
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Section 3 of the Act on 26-11-1979 to 
prepare a scheme for consolidation of 
holdings in Righa Block of Sitamarhi 
district where the disputed land is situ- 


ate, Upon this basis, the sub- 
Stantial question referred to above 
was tramed by this Court and the ap- 


peal was admitted, 

4 Mr. Bishwanath Agrawal, learned 
counsel appearing on behalf of the ap- 
pellant has submitted that in view of a 
Special Bench decision of this Court in 
Ram Krit Singh v, State of Bihar, (1979 
BBCJ (HC) 259): (AIR 1979 Patna 250) 
it must be: held that the suit, the title 
appeal and his second appeal have all 
abated. On the other hand, Mr. Binod 
Kumar Roy, learned counsel appearing 
on behalf of the respondent No. 1 sub- 
mitted that in view of two independent 
reliefs having been claimed by the 
plaintiff. the entire suit or the appeal 
cannot abate. Mr. Roy agrees that the 
suit in respect of the declaration of title 
and recovery of possession abates, but 
not the suit or the appeal in respect of 
the money decree. There is substance 
in the contention raised by Mr. Roy. 
This suit was a composite suit in which 
the prayer was made for declaration of 
title and recovery of possession against 
defendants first party. In the alternative, 
a prayer was made for recovery of 
money from defendants second party. 
The two reliefs prayed for were quite 
independent from one another. It cannot 
be assumed that the entire suit or the 
appeal must abate on the publication of 
a notification under S. 3 of the Act. It 
will depend upon the nature of the suit 
and where the question in controversy 
cannot be looked into or decided by the 
Consolidation Officer, the suit in relation 
to that matter will not abate. In the 
ease of Ram Krit Singh (supra) this 
view was taken that the question of 
abatement will depend upon the nature 
of the suit and in a composite suit, the 
suit may abate in respect of one relief 
but may not abate in respect of the 
other. In the case of Ramayan Singh vV. 
Harbansh Singh, (1979 BLJ 493 (1)) it 
was held that in a partition suit, the 
suit in respect of houses, cash money 
and orchard did not abate and the suit 
in respect of the said items could pro- 
ceed. In an unreported decision, a Divi- 
sion Bench of this Court in Rajendra 
Chaudhary v. Kamal Choudhary in 
Civil Revn, No. 494 of 1977, decided on 
the 4th of July, 1979 has taken the same 
view. bose ce Ser Ge we A 
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6. In facts and circumstances of this 
case, therefore, it must be held that the 
plaintiff's suit, the title appeal and this. 
second appeal have abated in view of 
Sec. 4 (c) of the Act in respect of the 
plaintifs relief for declaration of title 
and recovery of possession over the suit 
lands against defendants 1st party. Ac- 
cordingly, I hold that the plaintiff's suit, 
the title appeal and this second appeal 
and the judgment and decrees passed 
by the two courts below in respect of 
the plaintiff's claim for declaration of 
title and recovery of possession have 
abated. Mr. Bishwanath Agrawal very 
fairly conceded that he has nothing to 
say in respect of the alternative prayer 
of the plaintiff for recovery of money in 
view of the concurrent finding of both 
the courts below. That being the posi- 
tion, this second appeal in respect of the 
alternative prayer, namely, for recovery 
of money is dismissed. 
however, be no order as to costs. j 

Order accordingly. 


AIR 1983 PATNA 33 
BIRENDRA PRASAD SINHA, J. 
Chando Mahtain and others, Appel- 
fants v. Khublal Mahto mg others, Re- 
spondents. 


A. F. A. D, No. 381 of 1977, D/- 21- -9- 
1982.* 


Hindu Succession Act (30 . of 1956), 
Ss. 4, 8, 9, 14, 24 — Hindu joint family 
property — Partition of — Death of a 
male member in 1960 Share of de- 
ceased devolving on widow . Widow 
remarrying Remarriage will not di- 
vest widow of the inherited share, 

A Hindu widow succeeding to the 
properties left by her husband as a 
widow after the passing of the Hindu 
Succession Act would not be divested of 
the said properties on her remarriage 
thereafter, (Para 6) 


Under the Hindu Widows Remarriage 
Act a widow by her second marriage 
forfeited the interest taken by her in 
her husband’s estate inherited by her as 
a widow. Section 4 of the- Hindu Suc- 
cession Act has an overriding, effect 
and in effect abrogates the operation of 


*From decision of Ranjit‘ Lal Bhagat, 
3rd Addl. Dist, J., Santhal Parganas, 
Dumka, D/- 5-1- 1977. 
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the Hindu Widows Remarriage Act. 
Under . Secs. 8 and 9 of the Succession 
Act a widow inherits simultaneously 


with the heirs specified in class: 1 of the 
Schedule and to the exclusion of all 
other heirs. Under S. 14 of the Succes- 
sion Act any property possessed by 
a female Hindu whether acquired before 
or after the commencement of the Act 


shall be held by her as full owner 
thereof, Therefore a widow takes her 
share absolutely and not as a widow's 
estate. Remarriage by a widow cannot 


therefore become a ground for divesting 
the estate inherited by her from her 
husband, prior to the remarriage. 
(Para 6) 

S. R. Ghosal and Anish Chandra 
Sinha, for Appellants; R. P, Katriar and 
S. K. Katriar, for Respondents, 

JUDGMENT :— The plaintifs suit 
was dismissed on the ground that the 
widow of his brothers son was not 
made a party in the suit. His appeal be- 
fore the lower appellate court was also 
dismissed on the same ground, The pre- 
sent appellants are the heirs of the 
plaintiff, since dead. 


2. One Hari Mahto had three sons, 
namely, Dilo Mahto (plaintiff), Khudu 
Mahto and Tulsi Mahto, The defendant- 
respondents are . the sons of Khudu 
Mahto who is dead. Tulshi Mahto died 
leaving behind a son Nanku Mahto in 
.1356 fasli. Nanku Mahto also died some- 
times in the year 1960 leaving behind 
his. widow named Rukmini Devi, Ac- 
cording to the plaintiff the three sons 
of Hari Mahto separated in mess and 
business. long time back but jointly cul- 
tivated their lands until 4-4-1959 when 
there was an amicable partition by 
metes and bounds of the ancestral pro- 
perties between the plaintiff, the defen- 
dants and Nanku Mahto. The plaintiff 
claimed that on the death of Nanku 
Mahto in 1960 he had inherited the 
share of Nanku Mahto as his sole sur- 
viving legal heir under the Hindu Suc- 
cession Act, 1956 to the exclusion of the 
defendants. It was alleged that the de- 
fendants had dispossessed the plaintiff 
from the suit lands hence the suit for 
declaration of title and recovery of pos- 
session. 

. 3; According to the defendants there 
was no partition as alleged by the 
plaintiff-appellant. Tulshi Mahto died in 
a state of jointness with the defendants 
and’ in 1959 Dilo Mahto the plaintiff got 
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eertain documents fabricated to show 
separation between himself and the con- 
testing defendants, The defendants 
elaimed that Nanku Mahto had died in 
a state of jointness with them, there- 
fore, Nanku’s interest in the joint 
family properties devolved upon them 
by survivorship, Defendants’ further ob- 
jection was that Nanku Mahto had been 
married to Rukmmi Devi who had re- 
married after the death of Nanku Mahto 
in 1960 with one Chandar Mahto and 
this Rukmini Devi not being made 
a party in the suit, the sui; was not 
maintainable, 

4, The trial court held that Rukmini 
Debi was a necessary party and in her 
absence the suit was not maintainable 
and, therefore, dismissed the suit. The 
trial court also found that there had 
been a partition of the ancestral proper- 
ties as alleged by the plaintiff and 
Nanku Mahto had died in a state of 
separation from the plaintiff and the de- 
fendants and that the widow of Nankn 
Mahto, namely, Rukmini Debi was alive. 
All these findings have been affirmed by 
the lower appellate court. 


5. Mr. S. R. Ghosal, learned counsel 
appearing on behalf of the appellants 
submitted that Rukmini Debi widow of 
Nanku Mahto was divested of the pro- 
perties which she had inherited on- her 
remarriage and, therefore, she was not 
at all a necessary party in the suit. The 
question for consideration is as to whe- 
ther after the passing of the Hindu Suc- 
eession Act, 1956 a Hindu widow is 
divested of the estate inherited by her 
trom her husband on account of remar- 
riage. 


& The Hindu Widows Remarriage Act, 
1856 had legalised the remarriage cê a 
Hindu widow but had the effec; of di- 
vesting the estate inherited by her as a 
widow. By her second marriage she for- 
feited the interest taken by ber in her 
husband’s estate and it passed on to the 
next heirs of her husband as if she was 
dead. The Hindu Widows Remarriage 
Act, 1856 has not been repealed by the 
Hindu Succession Act, 1956 but S. 4 of 
the latter Act has an overriding effect 
and in effect abrogates the operation of 
the Hindu Widows Remarriage Act, 
1856. According to Sec. 4 of the Hindu 
Succession Act all existing laws whe- 
ther in the shape of enactments or 
otherwise shall cease to apply to Hindus 
in so far as they are inconsistent with 
any of the provisions contained in this 
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Act. Women occupied ‘a very dependant 
position in a Hindu family and her 
rights to hold and dispose of properties 
were limited. Their status had to be 
fully recognised in the modern times of 
social emancipation and equality and 
in conformity with the rights guaranteed 
in the Constitution. The Succession Act 
sought to bring about certain funda- | 
mental and radical changes in the law’ 
of succession, ‘On its coming into force 
the law of succession hitherto applicable 
to Hindus, whether by virtue of any 
text, rule or interpretation of Hindu 
Law or any custom or usage having the 
force of law, ceases to have effect with 
respect to all matters expressly dealt 
With by the Act. Section 8 of the 
Hindu Succession Act provides for a 
new and definite scheme of succession 
to the properties of a male Hindu who 
intestate after the commencement 
of the Act. According to this section the 
property of a male Hindu dying inte- 
state shall devolve, firstly, upon the 
heirs being the relatives specified in 
class I of the Schedule. Widow is one 
of the heirs specified in class I of the 
Schedule. She inherits simultaneously 
with others specified in class J of the 
Schedule. Under the old law the simul- 
taneous heirs of a male intestate con- 
sisted only of his son and the son of a 
pre-deceased son and the son of a pre- 
deceased son of a pre-deceased son. 
Three more heirs, namely, the widow of 
the intestate and the widows of the pre- 
deceased son and of the pre-deceased 
son of a pre-deceased son were added 
by the Hindu Women’s Right to Pro- 
perty Act, 1937. Now under the Succes- 
sion Act a widow inherits simultaneous- 
ly with a son, daughter and the other 
heirs specified in class I of the Schedul’ 
and to the exclusion of all other heirs 
(S. 9). Section 14 provides that any pro- 
perty possessed by a female Hindu 
whether acquired before or after the 
commencement of the Act, shall be held 
by her as full owner thereof and not 
as a limited owner. Therefore, the 
widow takes her share absolutely and 
not as a widow’s estate. Remarriage by 
a widow cannot, therefore, become 
ground for divesting the estate in- 
herited by her from her husband, In the 
present case remarriage of Rukmini 
Debi had taken place sometimes after 
1960 i.e. after the vesting in her of her 
share of interest on the death of her 
husband. Sections 24 to 28 of the Suc- 
cession Act deal with the question of 
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disqualification’ of heirs. Section 24, 
which is relevant, deals with one of the 
grounds of disqualification, namely, re- 
marriage but this disqualification is con- 
fined only to certain heirs. It is confined 
to the case of three female heirs, Any 
heir who is related to an intestate as 
the widow of a pre-deceased son, the 
widow of a pre-deceased son of a pre- 
deceased son or the widow of a brother 
shall not be entitled to succeed to the 
property of the intestate as such widow, 
if on the date the succession opens, she 
has remarried, This obviously does not 
apply in the present case in relation to 
Rukmini Debi who had inherited the 
properties of her husband as an abso- 
lute owner after passing of the Succes- 
sion Act. I cannot, therefore, be held 
that Rukmini Debi who succeeded to 
the properties left by her husband as 
a widow after the passing of the Suc- 
cession Act was divested of the- said 
properties on her remarriage. 

7, Both the courts below have, in my 
opinion, correctly held that Rukmini 
Debi was a necessary party in the suit 
and the suit could not proceed in her 
absence, The suit and the appeal were 
rightly dismissed, This appeal also fails 
and is, accordingly, dismissed with costs. 

Appeal dismissed. 


AiR 1983 PATNA 35 


B. P. JHA, J. 

Mahanth Som Prakash Das, | Petitioner 
v. Sri Udasin Panchayati Akhara Bara 
and others, Opposite Parties. 

Civil Revn, No. 654 of 1979, D/- 9-9- 
1982.* 


(A) Civil P. €. (5 of 1908), S. 115; ©. 13 
Br. 1, 2 — Exercise of jurisdiction il- 
legally oy with material irregularity — 
Documents not in possession of peti- 
tioner, but in custody of Addl. Collec- 
tor — Documents returned by Addl, 
Collector to petitioner’s lawyer on 8-3- 
1979 —- Documents filed on 21-3-1979 — 
Good cause shown up to 8-3-79 — Courts 
refusal to entertain documents on ground 
of non-explanation 
8-3-79 and 20-3-79 — Court acted in ex- 
ercise of jurisdiction illegally and with 
material irregularity. (Para 4) 


*Against order of Bhagwan Prasad Sinha, 
and Addl. Sub Judge, Biharsharif, D/- 
24-3-1979. oe atte a a 
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(B) Civil P, C. G of 1908), Š. 115; 
G. 13 Rr. i, 2 — “Any case which has 
been decided” — Refusal of court to 
enterfain documents not in possession of 
petifioner — Valuable right to file docu- 
ment m a suit, denied — Order of court 
amounted to a decision within S. 115 — 
Revision against same is maintainable. 
AXR 1970 SC 406 Rel. on. AIR 1972 Pat 
499 and AIR 1974 Pat 278 Dist, 

(Paras 6, 7, 10) 

(©) Civii P. C. (5 of 1908), S. 115; O. 13 
Rr. 1, 2 — Error of law or fact — Court 
admitting at a subsequent stage, public 
documents but not private ` documents 
— It is a question of jurisdictional er- 


ror — Court must admit other private 
documents so filed on same grounds. 
(Para 9) 


(D) Civil P. C. (5 of 1908), S. 115 — 
“And im which no appeal lies thereto” 


— Appeal preferable against order 
under revision — Revision is not mam- 
tainable — Merely because appeal lies 


against the final judgment, i¢ cannot be 
said that revision dees not lie against 
order during the course of the suit. 
(Para 12) 
{E} Civil P. C. (5 of 1908), S. 115 — 
Error of procedure — Order determin- 
ing rights of parties — Revision is main- 
tainable, even if there is procedural 


error. {Para 14) 
Cases Referred: Chronological Paras 
AIR 1974 Pat 278 10 
ATR 1972 Pat 499 10 
AIR 1970 SC 406 7, 10 


R. K. Verma, N. K. Agrawal and 5. K. 
Saraf, for Petitioner, Kailash Roy and 
Bijod Kumar Roy, for Opposite Parties. 

ORDER. :— This civil revision peti- 
tion arises out of an order dated 24th 
Mar., 1979, 

2. By the impugned order, the court 
below refused to entertain certain docu- 
ments on the record and admitted cer- 
tain documents on the record. In this 
connection the provisions of Rr. 1 and 2 
of O. 13 of the Civil P., C. (hereinafter 
referred to as ‘the Code’) are relevant. 
Under O. 13, R. 1 of the Code, a party 
is entitled to produce all the docu- 
mentary evidence on which he intends 
to rely at or before the settlement of is- 
sues, O. 13, R. 2 of the Code applies te 
a case where the documents are not in 
possession of the party concerned. If a 
document is not in possession of a party 
concerned, such a document can be re- 
ceived at any subsequent stage of the 
proceedings unless good cav-e is shown 
to the satisfaction of fthg C: irt for the 
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non-production thereof. O. 13, R. 2 
further provides that the court shal] re- 
cord the reasons for so doing. 

3. In the present case, it is clear 
from paras 6; 7 and 8 of the revision 
petition that the documents, which were 
filed in the civil court on 21st Mar., 1979, 
were in the custody of the Additional 
Collector, Nalanda, in Mutation Appeal 
No. 58 of 1974-75. The Additional Col- 
lector ordered that these documents 
should be returned by an order dated 
8th Mar., 1979. Tt is, therefore, clear 
that good cause was shown ‘by the peti- 
tioner, The court did not hold that no 
good cause was shown for the period up 
to 8th Mar., 1979. The court was of opi- 
nion that no good cause was shown for 
the period between 8th Mar., 1979 and 
20th Mar., 1979. The allegation of the 
petitioner was that the documents were 
returned to Shri Nagina Prasad, Advo- 
cate, on 8th Mar., 1979, and he handed 
over those documents to the petitioner 
on 20th Mar., 1979. This part of the case 
of the petitioner has not been accepted 
by the court below. 

4,_ If the court means to say that the 
documents should have been filed on. 8th 
Mar., 1979, then the petitioner has shown 
good cause for not filing the documents 
in the civil court. It is not required in 
a case under O. 13, R, 2 of the Code 


to explain the delay in respect of every - 


day. It is enough for the petitioner. if 
he has explained the delay up to 8th 
Mar., 1979. In my opinion, when the 
court accepted that good cause has been 
shown up to 8th Mar.. 1979 the court 
was within its jurisdiction to receive the 


documents as good cause had been shown . 


up to 8th Mar., 1979. Hence, in my opi- 
nion, the court below acted in exercise 
of its jurisdiction illegally ory with mate- 
rial irregularity in not accepting the 
document on 21st Mar., 1979. 

5. Learned Counsel for the opposite 
party contends that this civil revision 
petition is not maintainable on these 
grounds: f i 

(i) That by the impugned order, no 
case has been decided by the court be- 
low. 

(ii) 
red under the provisos 
Section 115 of the Code, 

(iii) That civil revision petition is 
maintainable where no appeal is provid- 
ed, - : 

(iv) That, if at all, the impugned 
order which has been passed relates" to 
an error in procedure. 


(a) and (b) of 
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That- the revision petition. is bar-. . 


ALL R. 


6. So far as the first point is concerned, 
it is necessary to refer to Explanation to 
Section 115 of the Code which runs as 
follows: 

“Explanation.— In this section,‘ 
expression ‘any case which - has 
decided’ includes any order made, or 
any order deciding an ‘issue, in the 
course of a suit or other proceeding, ” 
On a perusal of this explanation, it is 
clear that a civil revision petition will be 
maintainable against any order whicb 
determines rights and obligations of the 
parties in controversy. 


the 
been 


7. In my opinion, any order means 
any order which determines the right 
and obligations of the parties in contro- 
versy. In this connection, a referenc 
has been made to the decision of the 
Supreme Court in Baldevdas Shivlal v. 
Filmistan Distributors (India) Pvt. Ltd, 
(AIR 1970 SC 406). In para No, 10 of 
the judgment, their Lordships have held 
that “a case may be said to be decided, 
if the Court adjudicates for the pur- 
poses of the suit some right or obliga- 
tion of the parties in controversy”. In 
my opinion, this decision is quite appli- 
cable even after the amendment of 1976. 
Applying this principle, I hold that a 
party has a right to file the documents 
on which he relies at or before the 
settlement of issues. If a document is 
not filed under O, 13, R. 1 of the Code, 
such a document can be filed at a sub- 
sequent stage provided the document is 
Not in possession or power of any party. 


8. In the present case, it is an ad- 
mitted position that the petitioner was 
Not in possession of the documents which 
were filed on 21st March, 1979. Those 
documents were in possession of the 
Additional Collector which were return- 
ed to the lawyer of the petitioner on 
8th March, 1979. Therefore, according 
to the finding, the court below rejected 
these documents simply because the 
party had not explained the delay in 
filing the documents between 8th March, 
1979 and 20th March, 1979. If good 
cause has been shown up to 8th March, 
1979, then there is no cogent reason as 
to why the private documents filed by 
the petitioner should not have been 
entertained by the court below. No 
doubt the opposite party can challenge 
the relevancy of the documents while 
admitting them into evidence; but this 
is not the stage for refusing `to enter- 
tain them. Learned counsel for the peti- 
tioner states that if ‘these private docu- 
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ments are not taken into consideration, 
the whole case of the petitioner will 
vanish, The private documents include 
,»many registered documents also. 


9. It is clear from the impugned 
order that the court below admitted the 
public documents which were filed on 
21st March, 1979. Those public docu- 
ments were also in the custedy of the 
Additional Collector. No doubt, those 
public documents have been admitted 
into evidence on the concession of the 
learned counsel for the opposite party. 
But, under O, 13, R. 2 of the Code, no 
document can be admitted at a subse- 
quent stage on the basis of the conces- 
sion given by the lawyers of the par- 
ties, Any document can be admitted 
under O. 13, R. 2 of the Code if good 
cause is shown to the satisfaction of 
the court. J, therefore, hold that the 
court admitted the public documents as 
good cause was shown under O. 13, R. 2 
of the Code, If once a court admits the 

public documents at a subsequent stage, 
the court must admit other private docu- 
ments which were filed along with the 
public documents on the same ground 
which has not been done in the present 
case. I, therefore; hold that it is a ques- 
tion of jurisdictional error. 

10. I also hold that to file a docu- 
ment under O. 13, Rr. 1 and 2 of the 
Code is a right of a party in a suit. If 
that valuable right is denied, then that 


amounts to a decision in a case within 
the meaning of S. 115 of the Code. 
Learned counsel for the opposite party 


has relied on two decisions of this Court, 
namely, in Ramgulam Choudhary v. 
Nawin Choudhary (AIR 1972 Pat 499) 
and in Parsuram Dubey v. Mahant Lax- 
man Das (AIR 1974 Pat 278). These two 
cases have been decided before the 


amendment of the Civil P, C. in 1976, . 


At that relevant time, “Explanation” 
under sub-sec. (2) of S. 115 of the Code 
was not in existence. Therefore these 
cases do not apply to the present case. 
The meaning of the expression ‘case 
decided” has been widened by virtue of 
the explanation to sub-sec. (2) of S. 115, 
as explained by me earlier. But I am 
still of the opinion that the decision of 


the Supreme Court in the case of Bal- 


devdas Shivlal (AIR 1970. $c 406) ' (supra) 
is still a good law. ` 


11. If the private documents are not 


filed before the court below, the peti- 
tioner shall not be entitled to prove 
those documents and, ultimately, he 
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may lose the case. Therefore, by not 
entertaining these private documents 
which are relevant documents, accord- 
ing to the learned counsel of the peti- 
tioner, his suit will be disposed of 
against him. In my opinion, proviso (b) 
to sub-sec, (1) of S. 115 of the Code will 
also be attracted to this case. If the 
order is allowed to stand, it will occasion 
a failure of justice or cause irreparable 
injury to the petitioner against whom 
it was made. If the documents are not 
taken on the record, the petitioner will 
not at all be able to prove his case. 

12, In this connection, sub-sec, (2) of 
S. 115 of the Code is relevant. Sub-sec- 
tion (2) of S. 115 of the Code provides 
that the High Court shall not vary or 
reverse any decree or order against 
which an appeal lies either to the High 
Court or to any Court subordinate there- 
to. It is worthy to note that no appeal 
lies against the impugned order, Learn- 
ed counsel has further referred to Sec- 
tion 115 (1) of the Code. It provides that 
civil revision is maintainable in which 
no appeal lies against a decision of a 
subordinate court. In my opinion, it 
means that if no appeal can: be prefer- 
red against an impugned order, then a 
civil revision petition will be maintain- 
ed. If an appeal can be preferred against 
an. impugned order, then civil revision 
will not lie. Even if a first appeal is 
maintainable against the final judgment, 
then also civil revision is maintainable. 


If S. 115 (1) of the Code is read along 
with sub-sec. (2) of S. 115 of the Code, 
it is quite clear that a civil revision peti- 
tion will lie if no appeal can be pre- 
ferred against the impugned order un- 
der revision. If an appeal lies against 
the impugned order of revision, then 
civil revision is not maintainable, I, 
therefore, do not accept the contention 
of Mr. Kailash Roy to the effect that if 
an appeal is maintainable against the 
final judgment, then no civil revision 
will lie against any order which has 
been passed during the course of the 
suit or proceeding. I hold that if an ap- 
peal lies against the impugned order of 
revision, then only the civil revision is 
not maintainable. 


13. By virtue of the explanation to 
sub-sec, (2) of S. 115 of the Code, i; is 
clear that even if there is a procedural 
error and if it determines the rights and 


obligations in. controversy between the 
parties, then civil revision _ is maintain- 
able. Hence, in my opinion, the court 


38 Pat, 


below acted in exercise of jurisdiction 
illegally or with material irregularity. 
As discussed above, I set aside the por- 
tion of the order by which the private 
documents: filed by the petitioner were 
not received in evidence on the grounds 
mentioned above. The opposite party is 
also entitled to lead evidence in rebuttal 
in respect of the documents which have 
been filed in the court below. 


14. In the result, the petition is 
allowed. and a portion of the order by 
which the private documents were not 
received by the court below is set aside. 
The parties shall bear their own costs. 

15. Let the records of the courg be- 
low be sent down immediately. 

Petition allowed: 
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M/s. Shree Madhav Mills Pvt. Ltd.,. 
Petitioner v. Union of India and others, 
Opposite Parties. 

Civil Revn. No. 1578 of 1977, D/- 30-7- 
1982." f 

Arbitration Act (10 of 1940), S. 34 — 
Stay of legal proceedings where there 
is an arbitration agreement — Condi- 
tions to be satisfied before stay can be 
granted — Stay granted without any 
finding as to satisfaction of conditions — 
Order is without jurisdiction. 

Before passing an order staying the 
legal proceedings initiated by a party 
to an arbitration agreement against any 
other party to the agreement in respect 
of any matter agreed to be referred, the 
court is required to be satisfied: (1) that 
there is no sufficient reason . why the 
matter should not be referred in aceord- 
ance with the arbitration agreement, 
and (2) that the applicant was, at the 
time when the proceedings were com- 
menced, and still remains, ready and 
willing to do all things necessary io the 
proper conduct of the arbitration. If the 
court is satisfied about these two condi- 
tions, then only the court or the auth- 
ority may make an order staying the 
proceedings, (Para 3) 

Thus where an order granting — stay 
fo legal proceedings was made without 
recording any finding as to the satisfac- 


FAgainst order of Shrideo Mishra, th 
Addl. Dist, Judgé, Patna, D/- 10-8 
1977. è i 


JZ/KZ/ET10/82/V VG 


M/s. Shree Madhav Milis Pvt, Lid, v. 


Unior of India 


tion of the conditions requisits, 
order was without jurisdiction, 
(Paras 4, 5) 

N. K. Agrawal and S. K. Saraf, for 
Petitioner; K, K. Prasad, Standing 
Counsel of Central Govt., for Opposite 
Parties 

ORDER:— The plaintiff-petitioner 
has moved this Court against an order 
dated 10th August, 1977, passed by the 
Additional District Judge VIL Patna. 

2. By the impugned order the court 
below held that according to cl. 10 of 
the agreement, the matter is required te 
be referred to the arbitrator, namely, 
the Joint Seeretary te the Government 
of India, Ministry of Food and Agricul- 
ture (Department of Food), New Delhi. 
The Appellate Court also held that 
under S. 34 of the Arbitration Act, 1944 
(hereinafter referred to as ‘the Act’) the 
eourt below was justified in staying the 
suit, 

3. It is relevant to quote at this stage 
S. 34 of the Act which runs as follows: 

“Where any party to an arbitration 
agreement or any person claiming under 
him commences any legal proceedings 
against any other party fo the agree- 
ment or any person claiming under him 
in respect of any matter agreed to he 
referred, any party to such Jegal pro- 
ceedings may, at any time before filing 
a written statement or taking any other 
Steps in the proceedings, apply to the 
judicial authority before which: the pro- 
ceedings are pending to stay the pro- 
ceedings; and if satisfied that there is no 
sufficient reason why the matter should 
not be referred in accordance with the 
arbitration agreement and that the ap- 
plicant was, at the time when the pro- 
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ceedings were commenced, and still 
remains, ready and willing to do all 
things necessary to the proper conduct 


of the arbitration, such authority may 
make an order staying the proceedings,” 


On a perusal of this section, it is clear 
that before passing any order of stay, 
the court is required to be satisfied (1) 
that there is no sufficient reason why 
the matter should not be referred in 
accordance with the arbitration agree- 
ment, and (2) that the applicant was, at 
the time when the proceedings were 
commenced, and still remains, ready and 
willing to do all things necessary..to the 
proper conduct of the arbitration, If the 
court is satisfied about these two condi. 
tions, then only the court or the autho- 
rity may make an order staying tha 
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jproceedings, Ja the present case, there 
s no such finding about the satisfaction 
fof any of these two elements. JI; is 2 
atter of great surprise that though the 
uit is pending since 1969, the alleged 
ispute has not been referred by the 
tcourt under Cl. 10 of the agreement te 
Whe arbitrator, that is, the Joint Secre- 
tary to the Government of India, Minis- 
itry of Food and Agriculture (Depart- 
iment of Food), New Delhi. 

4, The scheme of the Act is that or- 
dinarily a suit should be tried by the 
court. There is only one exception and 
that is that if there is an arbitration 
clause m an agreement, then the court 
will refer the dispute +o the arbitrator 
provided the court is satisfied in respect 
of the two elements, mentioned above. 
f the court is not satisfied in respect of 
he two elements, the court shall not 
ferant any stay, specially when the dis- 




















youte has not at all been referred to the . 


jarbitrator. In my opinion, in the pre- 
psemt case, the court below has not fol- 
{lowed the procedure which is mentioned 
fin Seetion 34 of the Act. 


5. I, therefore, hold that the order 
passed by the appellate court is with- 
cut jurisdiction, Before passing an 
order under Section 34 of the Act, the 

urt below is required te be satisfied in 
respect of the above two elements which 
has not been done in the present case. 

6, According to the Learned Counsel 
for the petitioner, a payment order was 
also issued in the present case by defen- 
dant No. 2. Tf it is so, then the ques~ 
tion of arbitration does not arise. 
Learned Counsel for the respondents 
states that defendant No, 2 has no juris- 
diction to pass such an order. Then, 
defendant No. T ought to have filed a 


written statement and resisted the 
Claim of the plaintiff which thas not 
been done in the present case. He can 


take the plea only when a written state- 
ment is filed and not before that, There- 
fore, I am unable to accept this plea at 
this stage. 

7. In the result, the impugned order 
ds set aside and the court below is direct- 
ed to proceed with the case according 
to law. The parties shall ‘bear their 
own costs. ; 

& Let the records of the court below 
be sent Gown immediately. 

Revision. allowed. 
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(RANCHI BENCH) 

SATYESHWAR ROY AND 
NAZIR AHMAD, JJ. 

Sobha Jain and another, Appellants 
v. Bibar State Tribal ©o-operative Dev- 
elopment Corporation Ltd, Ranchi and 
others, Respondents. 


A, F. O, O., No. 38 of 1976 ®, Dj- 4- 
2-1932. 


{A) Motor Vehicles Act (4 of 1939), 
Ss. JIGA and 110B — Death due to ac- 
cident — Widow of deceased remarry- 
ing — She being a legal representative 
is ertitled ‘to compensation despite the 
faet of remarriage — Second ‘husband 
not having independent source of m- 
come — So also she is entitled tọ com- 
pensation, , 

Under Section 110A an application 
fcr compensation arising from an ac- 
cident may be made by all or any of 
the legal representatives of the deceas- 
ed. Thus under Section 110A of the 
said Act a legal representative ef the 
@eceased is entitled to compensation and 
the widow does not cease to be a legal 
representative of the deceased after re- 
marriage and as such is entitled to com- 
pensation on account of the death of 
ber deceased husband. Case law discus- 


(Para 19) 


Merely because a widow remarried, 
she will not forefeit her claim for com- 
pensation if it is shown that by remar- 
riage her loss has not been compensated. 
Im this case it is in evidence that the 
second husband of widow has no inde- 
pendent source of income, whereas her 
previous husband was in service in the 
grade of Rs. 1000-75-1300-100-1600/- per 
month. In view of the same, it must be 
held that widow is entitletd for compen- 
sation for the death of her fist husband. 


(Para 44) 

{B) Motor Vehicles Act (4 of 1939), 
Ss. 95 (2) (a) and 96 (1) — ‘Campensa- 
tion to third parties in case of accident 


— Insurance Policy providing for limit 
of amount covered — Award for larger 
amount — Balance has to be paid by the 
Insurer, 


The liability of the iesurer is to ‘the 
extent mentioned in Section 95 () (a). 


It is evident that where under the terms 
of the policy of Insurance, the insurer 
has agreed to pay compensation to third 
parties and covered the risk beyond the 


EZIZ E390/82/ BNP 
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limit prescribed in Section 95 (2) (b), 
award can be made directing the insurer 
to pay higher amount and there is noth- 
ing in the provision of law to prevent 
the parties from contracting for insur- 


ance to cover an amount larger than 
provided in Section 95. (Para 41) 
Thus where the Insurance Company 


undertook to pay damages upto Rupees 
50,000/- and the award of compensation 
was for a larger amount the balance 
amount will be recovered from the in- 
sured i,e, the owner of the Vehicle 
with interest and cash as ordered by the 


award, (Para 41) 
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Jagat Narayan Prasad Sinha and Vijoy 
Pratap Singh, for Appellants; Shambhu 
Prasad, Ajodhya Prasad, Suresh Prasad, 
(for No. 1), P. C. Ray, (for No. 2.) D. N. 
Chatterjee and B. P. Jaiswal, (for No. 4.), 
for Respondents. R 

NAZIR AHMAD, J.:— This appeal 
has been filed by the appellants against 
the judgment dated 17-7-1976 and the 
Award dated 5-8-1976, of Shri Bhagwat 
Narayan Tiwary, District and Sessions 
Judge-cum-Motor Accident Claims Tri- 


bunal (hereinafter referred to as the 
Tribunal), Palamau at Paltonganj. 
2. The facts of the case as found 


from the judgment which were not dis- 
puted may be briefly stated. Shri 
Jayant Kumar Jain was travelling on 
15-10-1971 from Daltonganj to Hazari- 
bagh by an Ambassador “Car :. bearing 
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No. BRQ -3723 belonging to defendant 
No. 3 and driven by a driver named 


Bhattu Mahton. While the car was pass- 
ing over that part of Daltonganj-Ranchi 
road which was near Pokhraha at a dis- 
tance of about 9 miles from Daltonganj. 
it came in collision at about 5 P. M. 
against truck No. BRV 6928 belonging 
to defendant No. 1 and driven by a dri- 
ver named Prabhu Sahay Hansda, an 
employee of defendant No. 1. Along 
with the said driver, there were also 
in that truck a vehicle supervisor, | Sri 
Surya Kumar Prasad of that defendant 
and also a khalasi named Ratna Urson. 
In course of this collision, the right side 
of the said Ambassador car came in such 
sudden and severe impact with the hind 
portion of the above said truck that the 
car’s right rear door got torn as under 
and thrown on the road, The late Sri 
Jayant Kumar Jain who was occupying 
back. seat opposite that door received 
multiple serious head injuries as a re- 
sult of which he immediately became 


unconscious. Both the vehicles jerked 
apart and stopped at a distance from 
each other. Thereafter the driver of 


both the Vehicles helped the injured in 
a bus which was going towards Dalton- 
ganj. The injured was brought to Dal- 
tonganj Sadar Hospital at 5.50 P. M. 
by the driver of the car and he expired 
there at 6.10 P. M. The deceased was a 
foreign trained Executive in Rohtas In- 


dustries Ltd. in their Forest Division 
at Patna. 
- 3. The  appellants-plaintifis under 


these circumstances filed an application 
in the prescribed form under Section 
110A of the Motor Vehicles Act, 1939 
(hereinafter referred to as the said Act), 
claiming Rs. 10,00,000/- as compensation 
payable to them by defendant Nos, 1 to 
4 on account of death of Shri Jayant 
Kumar Jain. The deceased was aged 
about 26 years and was husband of plain- 
tiff No. 1 and son of plaintiff No, 2 who 
is the mother. The application was re- 
gistered as Title Suit No, 4 of 1972. 
Defendant No. 1 in the suit is the owner 
of the truck No. BRV 6928 and defen- 
dant No. 2 is the insurer of defendant 
No. 1. Defendant No. 3 is the owner 
of Car No. BRQ 3723 and defendant 
No, 4 is the insurer of defendant No. 3. 
Defendant No. 3 did not make appear- 
ance before the Tribunal. ` 


4. The case of the plaintiffs before 
the Tribunal was that the accident took 
place at about 5 P, M. when the visibi- 
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lity was good and the road where the 
accident occurred was pitched and wide 
enough for four vehicles to pass abreast. 
The amount of traffic there at the time 
was negligible, The truck driver was 
speeding reckelssly and ‘from the-cir- 
cumstances surrounding the occurrence 
it is clear that the truck driver: noticed 
the incoming car from a sufficiently long 
distance. He did not, however, care to 
move his vehicle aside in due time to 
allow safe passage to the car and negli- 
gently kept sticking to the middle of 
the road, When the two vehicles came 
very close, the truck driver thought 
that he could not get through the avail- 
able space without hitting the car. He 
then suddenly, abruptly, negligently and 
recklessly steered his truck to his ‘left 
side and in doing so he dashed the hind 
portion of his truck against the right 
side of the car. It is this, coupled with 
the negligence and recklessness: of «the 
car driver in not moving- his vehicle 
aside in time, that caused 
and fatal injuries to the deceased. 


5, The plaintiffs also claimed” that 
the deceased was a very healthy and 
brilliant young man having ` received 
training in business administration from 
an American University. He was em- 
ployed in permanent cadre as an Execu- 
tive in M/s. Rohtas Industries Ltd. and 
had a very promising- and remunerative 
career before him, He was only . aboul 
26 years of age at the time of his acci- 
dental death and taking into account the 
normal expectation of life which might 
have extended to 70 years, the plaintiff 
have been deprived of substantial mate- 
rial benefit of high standard of living 
for as long a duration of 44 years, which 


- would have been available to them out 
of the earnings of the deceased. The 
plaintiffs belong to the highly respect- 


able families both from the side of. the 
parents as well as in-laws. . Plaintiff 
No. 1 had been married to the deceased 


only about eight months before his 
‘death and due to untimely and pre- 
mature demise of the deceased on ac- 


count of the negligence of the driver of 
the car and the truck in question, she 
as well as her mother-in-law, plaintiff 
No. 2, have suffered most tragic bereave- 
ment, acute mental shock and agony 
and have been deprived of the happi- 
ness of their lives. i 


.-6. The -plaintiffs gave before the 
Tribunal estimated loss of future pecu- 
ħiary benefits on the basis of the earn- 


Sobha ‘Jain v, B.S.T. Co-op, Development Corpn, Ltd., Ranchi 


the accident - 


` 1973 and on account of her 


Pat, 41 
ings of the deceased from his above 
employment in two detailed charts 


which were annexures 2A and 2B to 
the pro forma application by which an 
amount of Rs. 13,00,000 was calculated 
and the plaintiffs claimed a sum of 
Rs. 20,00,000 as the amount of compen- 
sation payable to them. 


7. Defendant No. 1, the owner of the 
truck, pleaded in his written statement 
that the allegation. that the accident 
took place due to rash and negligent 
driving by the truck driver in question 
is not correct and that the accident took 
place due to rash and negligent driving 
of the car by its driver, Defendant No. 1 
also claimed that it is a society register- 
ed under the Bihar and Orissa Co-opera- 
tive Societies Act, 1935, with paid-up 
share capital of Rs. 11,150 at the rel- 
evant time and the liability, if any, oj 
this defendant cannot exceed this 
amount and that the estimated loss ol 
future pecuniary benefits to the plaintiff: 
as shown in Annexures 2A and 2B are 
imaginary, remote and highly excessive 
and the truck was comprehensively in- 
sured and the liability of the insurer is 
only to the extent of Rs. 50,000. It wa: 
also claimed by defendant No. 1 thal 
plaintiff No. 1 was remarried on 17-6- 
remarriage 
she has lost her right to claim compen- 
sation. It was also asserted that plaintifi 
No. 2 is not entitled to claim compensa- 
tion as her husband is alive upon whorr 
she is dependent and although plaintif 
No. 2 is the legal heir of the deceased 
she being presently maintained by hei 
husband, cannot get any compensation 


8. Defendant No. 2, the insurer ol 
the truck belonging to defendan 
No, 1, claimed before the Tribunal thal 
the accident took place due to rash anc 
negligent driving of car No, BRQ 372: 
and so the driver of the car was charge- 
sheeted by the police under Section 27 
read with S. 304 of the LP.C, It was alsc 
claimed that the deceased while tra- 
velling from Daltonganj onwards by the 
said car was reading newspaper and nol 
giving necessary required instruc- 
tions to the driver of the cal 
which he had taken out from 
Patna and that the driver of the car 
was dead drunk in Bhathi Mahalla of 
Daltonganj and the plaintiffs were negli- 
gent in allowing the deceased to ga 
along with such driver without service- 
able- attendant with him and that the 
plaintiffs, even. if, found entitled for any 
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compensation, the same would be re 
covered either from the owner of the 
ear or his insurer, that is, from defen- 
dant No, 3 or defendant No. 4. Defen- 
dant No. 2 took the other pleas as were 
taken by defendant No. 1. 


$. The case of defendant No. 4, the 
insurer of the car belonging to defen- 
dant No, 3, before the Tribunal was that 
the truck was on the wrong side and 
not the car and that the driver of the 
truck ignoring all the rules of _ traffic 
drove negligently and rashly the said 
truck in the wrong side causing acci- 
dent by head-on collisio and so only 
the owner of the truck and its insurer 
are liable to pay damages, Defendant 
No. 4 also pleaded that the claim of 
compensation by the plaintiffs is high, 
exorbitant and excessive. The average 
span of India life being only 46 years, 
the plaintifis cannot calculate on expec- 
lation of life of the deceased at 70 years. 
Defendant No. 4 has pleaded that the 
deceased was unable ło give any pecu- 
niary assistance to the plaintifs as he 
being an Executive of a big company 
must have been finding his salary re- 
ceived after compulsory deductions as 
insufficient to meet the standard of liv- 
ing he himself was maintaining, 


30. The Tribunal framed various 
issues, While considering issue Nes. 4, 5, 
the Tribunal for the detailed reason 
discussed in paragraphs 18 to 31 came to 
a finding that the accident was solely 
due to rash and negligent driving by 
the driver of the truck and he alone is 
guilty and the driver of the 
car was not guilty in the matter. 
While discussing issue No. 6 in para- 
graph 32 in its judgment, the Tribunal 
came to a finding that the driver of the 
car was not negligent and so cannot 
make its owner liable to pay compen- 
sation. It, therefore, held that the truck 
caused the accident and the insurer of 
the truck cannot escape legal liability 
arising out of the death of a third party 
on accommt of that accident. While dis- 
posing of issues Nos, 7, 8 and 9, the 
Tribunal came to a finding that i; is 
established beyond doubt that Shri Ja- 
yant Kumar Jain was killed on account 
of injury received by him in course of 
the accident concerned. Gn the basis of 
the evidence the Tribunal, therefore, 
held that the deceased was a promising 
young man with a bright future and 
such a career of his was cut short by 
the tragic death caused by the accident. 
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The Tribunal also came to a findimg that 
the deceased, if alive, would have made 
good earnings up to the age of 58 or 60 
years and he might have drawn gratuity 
and pension etc. for the rest of his re- 
tired life which would have been ten 
years more. 

11. The Tribunal, relying on various 
rulings and keeping in view the princi- 
ples enunciated in those ruling and on 
the basis of the evidence, held that tha 
family enjoys a fairly good standard of 
living but it was difficult to ascertain 
what are the properties of tke joint 
family which appears to be affluent and 
what amount used io be spent over the 
maintenance of plaintiff No. 1 by his 
family. 

12, The Tribunal also found that the 
wife of the deceased was remarried on 
17-6-1973 with the younger brother of 
the deceased. The Tribunal held that 
after remarriage, plaintiff No. 1 is not 
as helpless as after the accident and so 
plaintiff No. 1 is entitled to full maim- 
tenance amount for abou, 2 years and 
then something more also as tke unfor- 
tunate accident made her marry a 
young man who is not as well settled as 
her deceased husband) The Tribunal 
held that hed the plaintiff and her de- 
ceased husband been only members of 
a family, it was expected that they 
would have shared equally the salary 
earned which cannot exceed Rupees 
15,000/- at any rate. As to the extent the 
accident has marred future praspect of 
high standard of living in the company 
ef the deceased, i¢ awarded a further 
amount of Rs, 15,000/- and so it award- 
ed a lump sum compensation af Rupees 
30,000/- to plaintiff No. I, 

23. As regards plaintiff No 2, the 
Tribunal held that she is the wife of a 
person who is employed and is expect- 
ed to remain in employment at least for 
four years more as he is presently 
aged 54. The husband on retirement, 
may be entitled fo pensicn, gratuity etc. 
besides the savings already meade. Ii, 
therefore, held that plaintiff No. 2 wil) 
not be put to any trouble in the matter 
of her proper maintenance and she has 
got other son . also and he may look 
after her, The Tribunal held that it is 
normal expectation of parents that their 
worthy son would be looking after their 
comforts in their old age and thus an 
important pillar for her old age hag 
been demolished. The ‘Tribunal held 
that plaintiff No. 2 was aged 350 years 
and was expected ‘to live at Jeast for. 
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15, years more, and so iz awarded com- 
pensation of Rs. 15,000/- to plaintiff 
No. 2. It also awarded interest in view 
of S, 110-CC of the said Act at the rate 
of 6% per annum with effect from the 
date of filing of claim petition, ie. from 
11-4-1972, The Tribunal also held that 
the truck of defendant Ne. 1 was I- 
sured by defendant No. 2, ft, therefore, 
directed that the entire amount payable 
to the plaintiffs are to be recovered 
from the insurer, that is, defendant 
No. 2. The Tribunal also found that in 
accordance with S. 95 (2) (a) of the said 
Act and also under the terms of the 
Insurance Policy, the Hmit of the liabi- 
lity of defendant No. 2 is only up to 
Rs. 50;000/-. It, therefore directed that 
defendant No. 2, the insurer, shall pay 
to the plaintiffs to the Limit of Rupees 
50,000/- only and the balance amount, 
if any, can be recovered directly from 
defendant No, 1. The Tribunal, there- 
fore, decreed the suit on contest in part 
against defendants Nos. 1 and 2 and 
dismissed the suit without cost against 
defendant No, 3 and on contest against 
defendant No. 4 but without cost and 
decree was accordingly prepared which 
is awarded in the present case. 


14. Being aggrieved by the judgment 
and award of the Tribunal, the 
plaintiffs-appellants have filed the pre- 
sent Miseellaneens Appeal and have 
pleaded that the Tribunal has erred in 
Iaw in giving the award only against 
defendant No. 1 amd its insurer, defen- 
dant No. 2 fer a meagre sum of Ru- 
pees 45,000/. out of the total claim of 
Rs, 42,99,862/-. 

15. Respondents 1, 2 and 4 who were 
defendants 1, 2 and 4 have contested 
the appeal. Repondent No, 3 who was 
defendant No. 3 has not contested. Re- 
spondent No, 1 has filed a cross-objection 
fo the effect that the driver of the truck 
was not responsible for the accident and 
that it was the driver of the car wha 
was responsible for the accidenf. + has 
also been pleaded that appellant No. 1 
has been remarried and so she is not 
entitled to any compensation and ap- 
pellant No. 2 is also not entitled to any 
compensation. 

16. Respondent No. 2, who is insurer 
of respondent No. 1 has supported the 
case of respondent No. I Respondent 
No, 4 is the insurer of respondent No. 3 
and the case of respondent No, 4 is that 
the accident took place due fo the 
negligence of the truck driver, 
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17. When the appeal was taken up 
for hearing the learned counsel for the 
appellants submitted that he was only 
pressing the quantum of compensation. 
On the other hand, learned counsel for 
respondents Nos. 1 and 2 have submit- 
ted that the accident took place solely 
due to rash and negligent driving by 
the driver of the ear and he is alone 
guilty in the matter. Learned counsel 
for respondent No. 1 drew the attention 
to the statements of D.Ws. 1 and 2. 
D.W. 1 is the driver of the truck who 
was driving the truck at the time of 
occurrence. D.W, 2 was a chance witness 
present at the time of occurrence. On 
the basis of the evidence of these two 


D.Ws., learned counsel for respondent 
No. 1 has submitted that the accident 
took place due to rash and negligent 
act of the driver of the car. However, 


Tfind that the Tribunal, while discuss- 
ing issue Nos. 4 and 5 has discussed the 
entire evidence including the evidence 
of D.Ws. I and 2 and for the detailed 
reasons mentioned in paras 18 to 31, has 
come to a conclusion that the accident 
was solely due to the rash and negligent 
Griving of the truck by the driver and 
he alone is guilty in the matter. It also 
held that the. driver of the car was not 
negligent, I find that the Tribunal has 
given cogent reasons for coming to the 
finding that the accident was solely due 
to the rash and negligent driving by the 
driver of the truck and I do not find 
materials to differ from the findings of 
the Tribunal, I, therefore, agree with 
the finding of the Tribunal that the acci- 
dent was solely due to rash and negli- 
gent driving by the driver of the truck 
and the accident did not take place on 
account of any fault of the driver of the 
car. 

18. Now I have to consider as to 
whether the compensation awarded te 
the appellants by the Tribunal was just 
and proper. According to Section 1108 
of the said Act, the Tribunal has to 
determine the amount of compensation 
which appears te be just and that the 
Tribunal has also to specify the person 
or persons to whom the compensation 
has to be paid and also to specify the 
amount which shalt be paid by the in- 
surer or the owner of the vehicles in- 
valved in the accident or by all of them. 
as the case may be Learned counsel for 
respondent No. 1 has submitted that 
admittedly appellant No, 1 was remarri- 
ed. Appellant No. f was married with 
the deceased on 16-2-1971 only eight 
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months before the accident. This will 
be evident from the finding of the Tri- 
bunal in para 38 of the judgment at 
page 47 of the brief. It has also been 
held that appellant No. 1 was remarried 
on 17-6-1973 with the younger brother 
of the deceased who is neither in ser- 
vice nor he is self-employed in any busi- 
ness, The Tribunal has come to a finding 
that the family appears to be belonging 
.to business community, On the basis of 
these findings it cannot be doubted that 
the death of the deceased took place on 
15-10-1971 and appellant No. 1 was re- 
married within less than two years after 
the death of the deceased. Learned 
counsel for respondent No. 1 has sub- 
mitted that appellant No. 1 will be en- 
titled to compensation only for the 
period when she was widow, For this 
purpose, learned counsel for respondent 
No. 1 has relied on the case of Manjula 
Devi Bhuta v. Manjusri Raha (1968 Acc 
CJ 1). In this case, it was held that com- 
pensation can be determined arithmati- 
cally with a high degree of accuracy 
only where the Tribunal knows, with 
certainty all the relevant factors, for 
instance, where the widow  remarries 
within a short time of the deceased hus- 
band’s death and in such a case her 
loss during the period of widowhood 
can be assessed accurately by simple 
arithmatic. The claim in this case relat- 
ed to the claim under Section 110A of 
the said Act and this is a decision of 
the Madhya Pradesh High Court. The 
High Court in this case while making 
the aforesaid observation, which is an 
obiter, placed reliance on the case of 
Mead v, Clarke Chapman and Co. Lid, 
(1956) 1 All ER 44, Mead’s case related 
to the award of damages under the Fatal 
Accidents Act to the infant child of the 
deceased and the only question was 
whether the dependency of the child 
ceased wholly on remarriage of the 
widow, Of course, there is an observa- 
tion at page 45 that the widow of the 
deceased was awarded compensation 
during the period of her widowhood as 
the deceased husband of the widow was 
earning same amounts as the second hus- 
band and so there was no financial loss 
to the widow. However, the question of 
damages to the widow was not directly 
before the Court of Appeal. Under such 
circumstances this ruling will not be 
helpful for holding that the widow will 
not be entitled to any compensation 
after remarriage. 


Sobha Jain v. B.S.T. Co-op. Development Corpn. Ltd., Ranchi 


ALR. 


19. On the other hand, learned coun- 
sel for the appellants has placed reli- 
ance on the case of R. B. Moondra & Co. 
v. Mostt Bhanwari (AIR 1970 Raj 111). 
In this ruling, it has been held that in 
the Workmen’s Compensation Act, there 
is no such provision that after re-mar- 
riage the widow of the deceased would 
not be regarded as dependant. It has 
also been pointed out that under section 
21 of the Hindu Adoptions and Main- 
tenance Act, 1956, a widow remains de- 
pendant, within the meaning of that 
section so long as she is not re-married, 
but the definition of the “dependant” 
under the Act is not so restricted and the 
fact that she has re-married will not 
disentitle her to claim compensation 
under the Act. I find from the Work- 
men’s Compensation Act, 1923, that in 
S. 2 (1) (d) “dependant” means a widow 
of the deceased workman. Thus under 
this Act there may be conflicting view 
whether a widow after re-marriage can 
be said to be dependant of the deceased 
or not. However, under S. 110A of 
the said Act an application for compen- 
sation arising from an accident may 
be made by all or any of the legal repre- 
sentatives of the deceased. Thus under 
S. 110A of the said Act a legal repre- 
sentative of the deceased is entitled to 


the compensation and it has not been 
asserted at the time of arguments on 
behalf of respondent No. 1 that the 


widow ceased to be legal representative 
of the deceased after re-marriage. 
Under such circumstance, I hold that 
plaintiff No, 1 even after remarriage is 
entitled to the compensation on account 
of the death of her deceased husband. 


20. Learned counsel for respondent 
No. 1 has submitted that the compensa- 
tion awarded to appellant No. 2, the 
mother of the deceased, is excessive and 
so it should be suitably reduced. The 


mother of the deceased has been exa- 
mined on commission as P, W. 13. She 
was aged about 50 years on 2-9-1974. 


The accident took place on 15-10-1971. 
This goes to show that at the time of 
accident she was aged about 47 years. 
Learned counsel for respondent No. 1 
has submitted that the normal expect- 
ancy of the life of appellant No. 2 should 
be taken at 60 years and so the compen- 
sation should be accordingly calculated 
for appellant No. 2. For this purpose 
he has relied on a number of. cases 
which I am dealing one by one. In 
Jupiter General Insurance Co. Ltd. v, 
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Kamala Devi (1975 Acc CJ- 131) (Orissa) 
it was held that the deceased, out of 
total earning of Rs. 1,000 was spending 
_ Rs. 666/- per month over his dependants 
and he, at the time of his death, was 
only of 44 years. The normal expect- 
ancy of his life was taken to be 60 years 
and so it was held that the deceased 
would have earned at the rate of Rupees 
1,000/- per month for another sixteen 
years and so the pecuniary loss calculat- 
ed at Rs. 666 x 12 x 16 which came to 


Rs, 1,27,872/-. It was also found that 
the deceased was running a business 
and this business after his death had 


been inherited by his widow and his 
children. Taking into consideration the 
uncertainties of life, the fac; tha; the 
claimants have inherited the business 
left by the deceased and the fact that 
the claimants would get a lump-sum, a 
compensation of Rs. 50,000/- was fixed 
by the Orissa High Coury in that case, 


21. In Subash Chander v. State of 
Haryana (1975 Acc CJ 164), in para- 
graph 20 at page 175: (AIR 1974 Punj & 
Har 54 at pp. 61-62), the mother of the 
deceased was the claimant and it was 
found that the deceased had earned 
only a sum of Rs. 1,000 in liquor busi- 
ness during the year 1966-67. It was 
also found that there was no evidence 
of any dependency of the mother on the 
deceased or the amount. that he was 
making available to his mother and in 
such circumstances a compensation of 
Rs. 5,000 was awarded to the mother. In 
State of Punjab v. Brij Mohan Singh 
(1975 Ace CJ 372) (Punj), the deceased 
was drawing salary of Rs, 200 per 
month as his pay and the claimants 
were the widow and three minor child- 


ren. The Tribunal awarded a sum of 
Rs. 26,000 which was reduced to Ru- 
pees 20,400. In this case it was found 


that the ordinary expectancy of life is 
70 years and Prakash Chand was about 
40 years at the time of the accident. In 
this case the age of the deceased, the 
age of Mrs. Kaushalya Devi, the widow 
and the age of the children were taken 
into consideration and then compensa- 
tion was awarded, However, from all 
these cases it is evident that the calcu- 
lation was on the basis of £ he income of 
the deceased. 


22, In- tbe United India Fire & Gen- 
eral Insurance Company Lid. v. S. Sara- 
swathi Bai (1978 Acc CJ 43) (Andh Pra), 
the deceased was aged about 19 years 
and was brilliant student ‘of senior 
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Intermediate College, The claimant was 
the mother. In this case it was held that 
graduates who take up service in a bank 
or some such. company even during 
their probation period do not get less 
than Rs. 500 per month, On this — basis 
it was held that the contribution of the 
deceased towards family would have 
been Rs. 250 per month. It was also 
found in this case that the claimant 
mother was aged 40 years and the father 
of the deceased was also of the same 
age and so it was presumed that the ap- 
pellants in the normal course would 
survive for 20 to 25 years, The court, 
however, multiplied 12 years purchase 
factor to the net contribution of Rs, 150 
per month on account of lump sum pay- 
ment and thus arrived at a figure of 
Rs. 21,600 and also awarded Rs. 3,000 for 
pain and suffering and thus total claim 
came to Rs. 24,600.. The Tribunal had 
awarded Rs, 20,000 which was held to 
be reasonable, 


23. In Lahari Ram v. Mahendra 
Singh (1978 Acc CJ 282) (Orissa), the 
deceased died at the age of 24 years 


and he was getting Rs, 350 per month at 
the time of death. It was held in that 
ease that the. contribution to the parents 
of the deceased should be taken at Ru- 
pees 200 per month and the contribu- 
tion a year came to Rs, 2,400. In that 
case the claimants namely father and 
mother were held tn be 48 and 41 years 
respectively. On the basis of the age of 
the father and mother of the deceased 
it was held that they were entitled to 
compensation for 16 years after some 
deductions for uncertainty of life. The 
claim on this calculation came to Ru- 
pees 38,400 which was reduced by 1/6th 
and compensation of Rs. 32,000 was 
awarded. Thus in this ruling the age 
of the claimants was taken into consi- 
deration. 


24. Learned counsel for respondent 
No. 1 has submitted that the husband 
of the mother of the deceased is alive 
and he has other properties. The Tribu- 
nal has .held in paragraph 40 of its 
judgment that the husband of the plain- 
tiff No. 2 is employed and is expected to 
remain in employment for at least 4 
years more and he will be entitled to 
pension, gratuity ete. besides savings. 
On this basis, learned counsel . for re- 
spondent No, 1 submitted. that this cir- 
cumstance has to be considered in 
awarding compensation to the mother. 
For this purpose, he has relied on the 
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cases discussed hereinafter. In State of 
Punjab v. Most, Parsini (AIR 1977 SC 
2083) it was held that the deceased was 
having income of Rs. 200. In this case 
the High Court allowed a sum of Ru- 
pees 60, as the amount that must have 
been spent by the deceased on himself 
with the result that the income of the 
family was Rs, 140 per month and a 
compensation of Rs, 25,200 was allowed 
which was upheld by the Supreme 
Court. In this ruling the method of cal- 
culation has not been pointed out. In 
this case the High Court awarded Ru- 
pees 3,000 to each of the seven children 
of the deceased and Rs. 4,200 to the 
widow and that was upheld by the Sup- 
rene Court. This ruling will not be 
helpful for the purpose of calculation 
but it could not be doubted that when 
the income of the family was calculated 
at Rs. 140 per month, the compensation 
calculated was Rs. 25,200. 


25. In Badri Narain Prasad v. Anil 
Kumar Gupta (1979 BBCy (HC) 273): 
(AIR 1979 Pat 204), it was held that the 
expected age of the victim is to be as- 
certained and that amount he has been 
earning minus deduction towards. chance 
is a correct guide, In this case it was 
held that the deceased was aged 19 years 
at the time of his death on account of 
accident, The claimant was aged 47 
years on the date of the accident, It was 
also held that the deceased was earning 
from tuition about Rs. 200 per month. 
It was held that the life of expectancy 
ef the deceased should be taken to be 
40° years since he would have normal 
expectancy of life up to 60 years, As 
regards life of expectancy of the claim- 
ant, it was taken to be 12 years as he 
was aged about 47 years. The savings to 
the family was calculated at Rs. 100 per 
month which came to Rs, 1,200 per 
annum and it was calculated for 13 
years out of which there was deduction 
of 10 per cent towards chances and so 
the compensation was calculated to Ru- 
pees 13,040/-. The claimant was the 
father of the deceased. On this basis, 
learned counsel for respondent No. í 
has submitted that for the mother the 
ealculation should be for the period for 
which she should be expected to be 
alive, 


26. In Indian Mutual General Insur- 
ance Society Ltd., Madras v. M. Ko- 
thandian Naidu (1966 Acc CJ 62): (AIR 
1967 Mad 54), the deceased aged 18 
years was run over by a lorry and kill- 
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ed, He used to assist his father active- 
ly in his lorry business which was al- 
leged to yield an average income of 
Rs. 500/- per mensem. The claimant was 
himself aged 52 years. The deceased 
was his fourth son but there was no 
evidence that any other son could have 
immediately taken over the conduct of 
the lorry business and run the business 
in an equally satisfactory manner, It 
was under these circumstances that it 
was held by the Madras High Court 
that the claimant being 52 years was 
likely to receive the benefit of the ser- 
vices of his son for a period of about 
18 years, ie, till his 70th year, It was 
also held that as lump sum was to be 
awarded, the award could not be work- 
ed out on the basis of arithmetical cal- 
culation for 18 years, In that case it 
was held that Rs, 125/- per month 
would be reasonable value of the ser- 
vices rendered and ten years period 
would be reasonable for the purpose of 
computing compensation and so a sum 
of Rs. 15,000/~ was awarded as damages. 

27. In view of these aforesaid rulings, 
learned counsel for respondent No. I 
has submitted that the compensation te 
be paid to the mother should be calcu- 
lated only for 13 years as her expect- 


ancy of life should be taken to ba 
60 years. 
28. Learned counsel for the appel- 


lants has relied on various rulings to 
support his case. He has relied on thea 
case of Madhya Pradesh State Road 
Transport Corporation, Bairagarh, Bho- 
pal v. Sudhakar (AIR 1977 SC 1189), In 
this case there was death of an earning 
wife in an accident. The claimant-hus- 
band was not dependent on wife’s in- 
come, The claimant-husband was re- 
married within 11 months and in this 
circumstance, the Supreme Court held 
that a method of assessing damages, 
usually followed in England is to calcu- 
late the net pecuniary loss upon an an- 
nual basis and to “arrive at the total 
award by multiplying the figure assess 
ed as the amount of the annual ‘depend- 
ency’ by a number of “years purchase”, 
that is, the number of years the benefié 
was expected to last, taking into consid- 
€ration the imponderable factors in fix- 
ing either the multiplier or multiplicant, 
It was also held that the husband may 
not be dependent on the wife’s income, 
but the basis of assessing the damages 
payable to the husband for the death of 
his wife would be similar. In this casa 
it was also held that in assessing dam- 
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ages certain other factors have also to be 
taken note of, such as the uncertainties 
of life and the fact of accelerated pay- 
: ment that the husband would be getting 
a lump sum payment which but for his 
wife's death would have been available 
to him in driblets over a number of 
years, and that allowance must be made 
for the uncertainties and the total figure 
scaled down accordingly. It was held 
that the deceased might not have been 
able to earn till the age of retirement for 
some reason or other, like illness or for 
having to spend more time to took after 
the family which was expected to grow. 
Thus the amount assessed has to be re- 
duced taking into account these impon- 
derable factors. Their Lordships have 
pointed out that the deceased had 35 
years of service before her when she 
died. The claimants less reasonably 
worked out to Rs. 50/- a month i e., 
Rs.- 600/- a year. Their Lordships held 
keeping in mind all the relevant facts 
and contingencies and taking 20 as afl 
the suitable multiplier, the figure would 
come to Rs. 12,000/- and so the Tribumal’s 
7 granting Rs, 15,090- was, sustain- 


29. In Smt. Manjushri Raha v. B. L 
Gupta, AIR 1977 SC 1158, the 
deceased, a temporary employee 
was drawing a salary of Rs, 620/- per 
month at the time of death in the grade 
of Rs, 590-30-830-35-900. The Claims 
Tribunal decreed only a claim of 
Rs, 60,000/- after calculating the total 
salary which the deceased would have 
got up to 55 years which was the age 
of superannuation and after deducting 
half the amount which would normally 
have been spent and lost to the family. 
Their Lordships in this case held that the 
Tribunal and the HighCourt were wrong 
in not taking into account the salary of 
the deceased which be would have re- 
ached while reaching the maximum 
of the grade long before his retirement. 
Their Lordships also held that the de- 
ceased was 37 years of age at the +ime 
of his death and would have reached 
his maximum pay of Rs. 900/-, 9 years 
before his superannuation. It was point- 
ed out that the certificate from the Ac- 
eountant General’s office skowed that 
the deceased would have drawn 
Rs. 1,88,000/- including the increments 
and the maximum grade drawn. It was 
held that even if half of this be deducted 
as being rightiy taken to have been 
spent by the deceased to cover day to 
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day domestic expenses, payment of 
imcome-tax and other charges, the actual 
income lost to the family including the 
value of the estate, and the loss of the 
dependants would be Bs. 94,000/- but 
Rs, 90,000/- was held to represent the 
eorrect compensation so far as the 
salary part of the deceased was concern- 
ed. Their Lordships also allowed 
Rs. 13,500/~ on accound of death-cum- 
retirement gratuity while holding that 
pension would have been spent for the 
purpose of expenses, 

30. In Gobald Motor Service Ltd. v. 
R N. K. Veluswami, AIR 1962 
SC 1, the Supreme Court has held 
that in calculating the pecunary loss te 
the dependants many imponderables 
enter info the calculation, and therefore, 
fhe actual extent of pecuniary loss to 
the dependants may depend upon data 
which cannot be asscertained accurately, 
but must necessarily be an estimate, or 
even partly a conjecture. Their Lord- 
ships. held that the general principle is 
that the pecuniary loss ean be ascer- 
tained only by balancing on the one 
hand the loss to the claimants of the 
future pecuniary benefits and on any 
other pecuniary advantage which from 
whatever source comes to them by reason 
of death, that is, the balance of loss and 
gain to a dependant by the death must 
be ascertained. The burden is certainly 
on the plaintiffs to establish the extent 
of their Toss, 

31. In Sheikhupura Transport Co. 
Ltd. v. Worthern India Transporters 
Insurance €o, Itd. (ATR 1971 
SC 1624), also, their Lordships held 
that in fixing the compensation, the 
pecuniary loss can be ascertained only 
balancing on the one hand the loss to 
the clatmants of the future benefit and 
on the other any pecuniary advantage 
which from whatever source comes 10 
them by reason of the death, From this 
ruling it is evident that Bachan Singh 
and Narinder Nath, the deceased were 
42 and 43 years respectively at the time 
of their death. It has been pointed out 
by their Lordships that both the 
Tribunal and the High Court came to 
the conclusion that Bachan Singh had 
an annual income of Rs. 9,000/- and out 
of Rs. 9,000/~ Rs, 2,000/- was his income 


from — his immoveable property; 
that income centinved to accrue 
to the benefit of his wife and 
children; therefore. only the ‘mcome 


ether than the inceme from immovable 
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property which Bachan Singh was earn- 
ing from his contract was taken inte 
consideration. The High Court came to 
the conclusion that Bachan Singh must 
have been spending at least Rs. 200/- on 
his family every month and that Bachan 
Singh had to marry two daughters, and, 
therefore, whatever he might have been 
able to save, after meeting the family 
expenses and his own, the same would 
have been utilised for the marriage ex- 
penses of the daughters. Both the 
Tribunal and the High Court computed 
the loss to the family of Bachan Singh 
by capitalising the benefit that the 
family was getting from him during that 
lifetime. The High Court held that 
Bachan Singh would have spent Rs. 200/- 
on his family. In the case of Narendra 


Singh, it was held that he was spending: 


Rs, 200/- per month on his family and 
so the High Court computed the total 
compensation at Rs. 36,000/- on the basis 
of 15 years’ purchase of the benefits that 
were accruing to the family as in the 
ease of Bachan Singh. Under such 
circumstances, it was held that the com- 
pensation awarded by the High Court 
was reasonable. $ 


32. Now in view of the aforesaid 
rulings, I have to consider as what com- 
pensation can be awarded to: the appel- 
lants. P. W.-3 is- the Senior Forest 
Superintedent of the Rohtas- Industries. 
He has stated that the deceased, Jayant 
Kumar Jain, was drawing a salary of 
Rs. 1500/- per month and if-he.had got 
promotion, he would have got a salary 
of Rs. 3500/- per month. Exhibit-2 is the 
- Official communication dated May 19, 
1971, from the Vice-President (Admin- 
istration) ‘of the Rohtas Industries Ltd. 
Calcutta, This shows that the services 
of Shri Jayant Kumar Jain were taken 
over by the Rohtas Industries, Ltd, from 
Sahujain Services Ltd. with effect from 
27 September, 1970 and posted to Patna 
Office. This also shows that he will draw 
a salary of Rs. 1,500 in the grade of 
Rs, 1000-75-1300-100-1600 per month, A 
copy of exhibit 2 is at page i50 of the 
brief where the scale of. pay has been 
wrongly typed as Rs. 1000-75-1800-100- 
1800 per month, 


33. Learned counsel for the appel- 
. lants has relied on annexures ‘2A’ & 
‘2B’ where a calculation relating to ' the 
claim of Rs. 13,00,000 was “made, It 
shows various scales from Rs, 1,000 to 
1,600, Rs. 1,500 to 2,000, ‘Rs: 2,000° to 
2,500 and Rs. 2,500 to 3,000 and ulti- 


Sobha Jain v, B.S.T. Co-op. Development Corpn, Ltd., Ranchi 


` ficate 


2A’ & ‘2B’ have been prepared by 


ALR. 


mately a maximum of salary of Rs, 4,700 
has been shown which the deceased 
could have drawn, Thus thé scale of pay 
has been shown for a period of 34 years . 
after his death and then after that for 
ten years’ income has been calculated on 
the basis of pension, [ have already 
referred. to the decision of the Supreme 
Court in AIR 1977 SC 1158. In this case 
the scale of pay was considered at the 
time of death of the deceased and on 
that basis a calculation was made, More- 
over, in that ruling, there was a certi- 
from the Accountant General’s 
Office showing that the deceased would 
have drawn Rs. 1,88,000 including the 
increments and the maximum grade 
drawn. In the present case, annexures- 
the 
learned counsel for the appellants and 
so this cannot be a basis for calculating 
the compensation, The only material 
before me is exhibit-2 which shows that 
at the time of death maximum scale 
which the deceased could have drawn 
was Rs, 1,600/- per month, Under such 
circumstances, a calculation has to be 
made considering the maximum which 
the deceased could have drawn per 
month at Rs. 1,600/-- P. W, 3 has ad- 
mitted that although he was drawing a 
Salary of Rs. 1450/- per month in’ Aug., 
1974, when he deposed but he was not 
able to save anything from the salary. 
Under such circumstances, I calculate 
the salary at the rate’ of Rs. 1,600/- per 
month. The Tribunal has come to «a 
finding that: the deceased, Shri Jayant 
Kumar Jain, was aged about 26 years 
at the time of his death. The Tribunal 
has. come to a finding in para 36 of its 
Judgment that the deceased if alive, 
would have made good earning up to 
the age of 58 or 60 years and he then, 
might have drawn gratuity and pension 
ete. for the rest of his retired life which 
would have been ten years more. Under 
such circumstances, the total salary 
which should have been drawn by the 
deceased up to the age of 60 
years would be Rs, 1600 x 12 x 34 which 
comes to Rs. 6,52,800/-. 

34. It is evident from the cases at 
page 677 of the ‘Motor Vehicles . Act’ 


‘by W. W. Chitaley and Bakhale publi- 


shed by the All India Reporter Limited 
in the 2nd Ed, 1979, that deduction 
from the amount. determined as much as 
up to 15 per cent on account of uncer- 
tainty of life may be permissible. If 15 
per cent is deducted from Rs: 6,52,800/-, 
then balance will come to Rs. 5,54,880.- 
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cause -the minimum financial limits are- pre- 
scribed in Section: 95 (2) it-cannot possibly 
absolve the insurer from the payment up to 
the sum assured for which he has specifically 
contracted’ in consideration: of extra’ premium 
paid by the insured. It calls for notice that 
in Pushpabai Purshottam Udeshi’s’ case 
(supra) their Lordships after referring to the 


various sub-sections of Section 95 had then 


observed as follows (at p. 1746 of AIR) :— 


: “The insurer can always take policies 
covering risks which are not covered by the 
requirements of Section 95. In this case the 
insurer had insured with the insurance com- 
pany the risk to the passengers. By an 
endorsement to the policy the insurance com- 
pany had insured the liability regarding the 
accidents to passengers in the following 
terms :— 


‘In consideration of the payment of an ad- 
ditional premium it is hereby’ understood and 
agreed that the company undertakes to pay, 
compensation on the scale provided below 
for bodily injury as hereinafter defined sus- 
tained by any passenger. ... ... ... °”? 

After holding as above and construing the 


insurance policy, their Lordships granted an 
award in favour of the claimants to the ex- 


tent of Rs. 27,500/-, out of which the liabi- - 


lity of the insurance company was restricted 
to Rs. 15,000/- which was the sum assured 
under the policy. It would thus be manifest 
that the aforesaid observations and the deci- 
sion in a way materially aids the case of the 
appellants. 


10. In view of the aforesaid binding 
enunciation of the final Court, it is unneces- 
sary to advert individually to any earlier 
High Court cases which may have struck a 
discordant note.. However, in fairness to the 
learned counsel for the respondent we must 
notice United India Fire .and General 
Insurance Co. Ltd. v. Mrs. Sayar Kanwar, 
1976 ACJ 426.: (AIR 1976, Raj 173), where 
in paragraph 75 of the report a conclusion 
contrary to the ratio in Pushpabai Pur- 
shootam Udeshi’s case (supra) seems to have 
been arrived at. With great respect it ap- 


pears to us that the view expressed in the . 


aforesaid Rajasthan case cannot now hold 
the field against the Tater binding judgment 
of the Supreme. Court and I would, there- 
fore, 
from. 


ceives direct’ support from the undermention- 
ed observations. of the División Bench of 
"1983 P.&H:j4 H G—33 


Piar Kaur v. State of Punjab (FB) 


respectfully, record my, dissent there-, 


11. The view I am inclined to” take‘ re- 
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Madhya Pradesh High Court in Manjula 
Devi Bhuta v. Manjusri Raha, 1963 ACF 
1:— 

“The result of the above discussion is that, 
in our judgment, the limit of liability of an 
insurer in respect of third party risks is pre- 
scribed in Section 96 (1) of the Act, so that 

(a) . ie Xs 

(b) if the i sum specified i in “the policy as 

payable thereunder exceeds the sum payable 
under Section 95 (2), the maximum liability 
Shall be the sum specified in the policy. Sub- 
section (4) of Section 96 does not deal with 
the liability of the insurer but it confers a 
fight upon the insurer to recover an amount 
from the insured.” 

_ 12. To conclude the answer to the ques- 
tion posed at the outset is rendered in the 
negative and it is held that the liability of 
the insurer for vehicles covered under Sec- 
tion 95 (2) would extend to the sum assured 
by the policy of insurance in consideration 
of the premiums paid. 

13. The question of law having been 
answered in the above terms, the case would 
now go back for decision on merits before 
the learned single Judge. 

_ D.'S. TEWATIA, J.:— 1 agree. 


Order accordingly. 
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FULL BENCH 
S. S. SANDHAWALIA, C. J. 
K. S. TIWANA AND S. S. KANG, JJ. 

- Smt. Piar Kaur, Petitioner v. State of Pun- 
jab and others, Respondents. 

: Civil Writ Petn. No. 2978 of 1981, 
4-10-1982. 

_ Punjab Gram Panchayat Act (4 of 1953), 
Section 9 (4) — Motion of ‘no confidence 


D/- 


against Sarpanch — Convening of meeting 
for its consideration — Prescribed period of 
fifteen days — Application made on 29-9- 


1980 — Notices issued on 4-10-1980 for con- 
vening meeting of Gram Panchayat on 14-10- 
1980 — Held, that meeting was convened 
within prescribed time and there was no in- 
fraction of provision. 1981 Pun LJ 538, Dis- 
tinguished. (Para 2) 
Cases. Referred: Chronological Paras 
1981 Pun LJ 538 : 1981 Land LR 330 1,3 


J. S. Pannu, for H.S- Mathewal, for Peti- 
tioner; B: S. Khoji, for Respondents Nos. 3 , 
and 4. 


ia 3 A 
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S. S. SANDHAWALIA, C. J.:— A veiled 
doubt raised by counsel about the observa: 


tions of the Division Bench in Harbans Lal - 


v. Director, Gram Panchayat and Develop- 
ment, Punjab, Civil Writ No. 3968 of 1986 
decided on tlth of December, 1980%* had 
alone necessitated this reference to the Full 
Bench. 

2. From what follows hereinafter, any 
detailed reference to the facts is rendered un- 
mecessary. Suffice it to mention that in the 
[present case, an application under sub-sec- 
tion. (3) of Section 9 of the Punjab Gram 
Panchayat Act to move a motion of ‘no con- 
fidence’ against the Sarpanch was made on 
the 29th of September, 1980. The Block 

evelopment and Panchayat Officer issued 
inotices on the 4th of October, 1980 for con- 
vening a meeting on the 14th of October, 
1980 of the Gram Panchayat to consider the 
same. Jt is thus plain that the meeting was 
convened within the prescribed period of 15 
days under Section 9 (4) of the Act and 
learned counsel for the parties are wholly 
agreed that there is no infraction whatsoever 
of the said provisions on this score. 

3. From the above it seems manifest that 
the observations in Harbans Lal’s case (supra) 
are not even remotely attracted here. There- 
in the application for the motion of ‘no con- 
fidence’ had been given on the [5th of Oct., 
1980 and the meeting had been convened for 
the 5th of November, 1980. It was thus the 
admitted position before the Division Bench 
that the meeting having been convened 21 
Gays after the application, the same was 
plainly beyond the prescribed period of 15 
days under S. 9 (4) of the Act. It was on 
that factual matrix alone that the Division 
Bench had observed on the validity of such 
a meeting. Indeed counsel for the parties 
agree that this situation does not arise in the 
present case. 


4 Now once it is so, it is well settled 
that superior Courts are chary of adjudicat- 
ing on academic issues which do not directly 
arise. It is common ground that on the re- 
maining issues this case has now to be decid- 
ed on the merits on its particular facts. We, 
consequently direct that it be placed before 
a single Bench for decision. 

KULWANT SINGH TIWANA, §.:— I 
agree. 


S. S. KANG, J.:— I also agree. 
Order accordingly. 


à Reported in 1981 Pun LJ 538. ` 


— 
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FULL BENCH 
S. S. SANDHAWALIA, C. J. 
PREM CHAND JAIN AND 
S. P. GOYAL, JJ. 


Chet Ram and another, Appellants v. Amin 
Lal and others, Respondents. 


Execution Second Appeals Nos. 1715, 2124 
of 1976, D/- 16-12-1981 and 27-8-1982. 

(A) Punjab Security of Land Tenures Act 
(10 of 1953), Section 19-A — Transfer of 
Property Act (1882), Sections 58, 60 — Mort- 
gage and its redemption — Nature of — De 
crec for redemption would be transfer within 
Section 19-A of Punjab Act. 

On the plain language of Section 58 of the 
T. P. Act when a mortgage is created by tha 
land-owner, he transfers an interest in the 
land in question. It is more so in the case 
of a mortgage with possession, because then 
land-owner not only transfers the interest in 
the immovable property but also transfers 
the possession thereof. Consequently when 
such a mortgage is redeemed, the mortgagor 
must necessarily take back the interest which 
he had earlier transferred and in essence it 
would amount to retransfer to him. There- 
fore, the redemption of a mortgage with pos- 
session would involve the retransfer of the 
same legal right back to the mortgagor and 
would amount to acquisition by transfer 
within the meaning of Section 19-A of the 
Punjab Security of Land Tenures Act. 

(Para 5) 

Whether such a transfer is made voluntarily 
by the act of the parties, or involuntarity 
by operation of law, the result would be the 
same and it would amount te a transfer in 
the eye of law. Consequently a decree of 
redemption would also amount to a transfer 
and thus be within the ambit of Sec. 19-A 
of the Punjab Act. (Point conceded). 

(Para 6) 

(B) Punjab Security of Land Tenures Act 
(18 of 1953), Sections 19-A, 19-B (as intro- 
duced in 1959) — Pepsu Tenancy and Agri- 
cultural Lands Act (13 of 1955), Ss. 32-1, 
32-M (as introduced. in 1956), Ss. 32-L and 
32-M of Pepsu Act, if net in pari materia 
with Sections 19-A and 19-B of Punjab Act 
are very closely similar — Distinction be- 
tween two statutes is one without a difference. 
(interpretation of Statutes — Pari materia), 

(Paras 8, 7) 


* Case referred to the Full Bench by S. P. 
Goyal, J., on Dj- 21-8-1980. 


KZ/KZ/E834/82/SSG ae 
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(© Interpretation of Statutes — Harmoni- 
ous construction — Statute has to be read as 


a whole — Harmonious meaning in con- 
sonance with other provisions has to be 
given. (Para 14) 


(D) Interpretation of Statutes — Two cons 
structions possible — One likely to lead to 
possibilities of anomalous results is neces- 
sarily to be avoided. (Para 16) 


Œ) Punjab Security of Land Tenures Act 
(10 of 1953), Section 19-A (2) — Scope of 
-— Redemption decree in contrayention of 
Section 19-A (1) — Void only qua State, but 
valid between parties inter se — Decree ex- 
ecutable. 1971 Cur LJ 719, Overruled. (Civi} 
P. C. (1908), S. 47). Í 


Even though the language of sub-section (2) 
of Section 19-A is absolute, yet for the rea- 
sons of sound interpretation it must be given 
a slightly constricted meaning in order to 
harmonise it with Section 19-B of the Pun- 
jab Act. A transfer or decree of redemption 
in contravention of Section 19-A (1) would 
be void only qua the State for the purposes 
of tbe Punjab Act, but would be valid and 
binding between the parties inter se. Thus, 
even if the mortgagor (decree holder} becomes 
a big landowner by redeeming the mortgaged 
property, the redemption decree will be ex- 
ecutable against the mortgagee (judgment 
debtor). 1971 Cur LJ 719, Overruled; 1979 
Pun LJ 496, Approved. (Para 23) 


Whilst there should be no leakage of sur- 
plus land for utilisation for the purposes of 
re-setilement of tenants under the Act yet 
the binding effect of such a transfer between 
private parties inter se be maintained. AIR 
1974 Punj & Har 243 (FB), Foll. (Para 22) 


Œ) Civil P. C. (5 of 1908), O. 21, Rr. 16, 19 
—— Scope of, 
Per S. P. Goyal, J. (sitting as Single Judge) 
The provisions of Rule 16, O. 21, Civil 
P. C. are only enabling and the transferees 
if they so desired, could get themselves im- 
pleaded as decree-holders in place of the 
original one. So long as this is not done, 
the person whose name appears as decree- 
holder in the decree is entitled to execute the 
decree. AIR 1964 Andh Pra 1 (FB); AIR 
1964 All 337 and AIR 1978 Bom 350, Foll. 
(Para 29) 
Cases Referred: | Chronological Paras 
1979 Pun LJ 496 : 1979 Rev LR 562 (Punj 
and Har) i, 5, 6, 19, 23 
AIR 1978 Bom 350 29 
AIR 1974 Punj & Har 243 : 1974 Pun LY 
251 (FB) See a 
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1971 Cur LJ 719 : 1971 Pun LJ 494 (Punj 

and Har) 1, 3, 5, 7, 10, 14, iS 
é 16, 17, 17-A, 18, 19, 23 
AIR 1964 All 337 : 1963 All LI 685 29 
AIR 1964 Andh Pra 1 (FB) 29 

R. C. Setia, H. L. Sibal, A. K. Jaiswal and 
V. K. Jbangi, for Appellants; P. C. Mehta, 
for Respondents. 


S. 8. SANDHAWAIMA, C. J. :— Whether 
a transfer in contravention of the provisions 
of sub-section (1) of Section 19-A of the 
Punjab Security of Land Tenures Act is void 
ab initio, or is only void qua the State but 
valid and binding between the parties inter 
se, is the meaningful question necessitating 
this reference to the Full Bench. Equally at 
issue is the discordance of the two Division 
Bench judgments of this Court in Labh Singh 
v. Punjab State, 1971 Cur LJ 719 and Godhu 
v. Kanshi Ram, 1979 Pun LJ 496, bearing on 
the point. 


2. The aforesaid issue is common to this 
set of four Execution Second Appeals and 
it, therefore, suffices to advert briefly to the 
facts in E. S. A. No. 1715 of 1976, relevant 
to the legal issue. Amin Lal and others re- 
spondents had originally brought a suit for 
possession for agricultural land measuring 
544 Kanals 7 Marlas against the appellants 
on the allegation that the said land had been 
mortgaged by their father Lachman Singh. 
The mortgagee inducted the appellants as his 
tenants thereon. The said mortgage was re- 
deemed later and it was the case that the 
appellants were continuing in possession of 
the land as trespassers. Upon these premises 
a decree for possession of the land detailed 
in the said suit was prayed for which was 
ultimately granted on the 3ist of August, 
1959, against all the appellants excepting 
Megha defendant. 


3. The respondent-decree-holders thereafter 
applied for the execution of the aforesaid 
decree by means of an execution petition 
preferred in Court on the 5th of April, 1969. 
It was mentioned in the execution application 
that the land described therein had been 
allotted in lieu of the land in respect of which 
the decree was passed and hence the decree- 
holders’ claim to be put in possession of an 
area measuring 391 Kanals 1 Marla, The ap- 
pellants filed an objection petition to contest 
the execution proceedings. Therein inter alia 
they pleaded that the decree-holders were big 
landowners and that in any case the redemp- 
tion of the mortgage of the suit land by the 
decree-holders amounts toa transfer in fayoug 
of a big landowner in contravention of sub- 
section (1) of Section 19-A of the Punjab Se- 
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curity of Land ‘Tenures Act: (hereinafter : re- 
ferred to as the Act). On these premises it 
was the appellants’ stand that the decree wag 
inexecutable. On the pleadings of the par- 
ties as many as seven issues were framed but 
‘the material one which calls for notice herein 
is No. 3 in the following terms :— 


“Whether the decree is not executable as 
alleged ?” 


The learned trial Judge on this issue held 
that the decree sought to be executed was not 
null and void and was, therefore, executable. 
In view of the findings on the other issues 
as well the objection petition of the appel- 
lants was dismissed. However, on appeal the 
learned senior Subordinate Judge relying 
basically on Labb Singh’s case (1971 Cur LI 
719) (Punj & Har) held that the decree 
amounted to a transfer under Sec. 19-A (1) 
of Act and was, therefore, hit by the pro- 
visions of sub-section (2) of the said section 
and consequently was null and void and in- 
executable. The appeal -was consequently ac- 
cepted and the execution application was dis- 
missed leaving the a to y bese their own 
costs. %4 


4. This set of een first came up for: 


hearing before my learned brother S. P. 
Goyal, J. He -pointedly noticed that the 
issue involved herein was ‘whether the’ pro- 
perty redeemed by a mortgagor is a transfer 
within the meaning- of Section 19-A of the 
Act and if .the mortgagor becomes a big 
landownér by redeeming that property whe- 
ther the order or decree of redemption would 
be null and void in view of the provisions of 
sub-section (2) of the ‘said section. In view 
of a conflict of judicial precedent the matter 
was referred for decision by a larger ‘Bench. 


§ Before. coming to the core of the con- 
troversy, it seems apt to notice an area of 
agreement in regard to which the learned 
counsel for the parties are not at all at vari- 
ance, nor the decisions of this. Court are in 
any way in conflict. It was the common 
case that a mortgage with possession would 
come within the ambit of the word ‘transfer’ 
generally .and in particular as used in Sec- 
tion 19-A of the Act. Section 58 of the 
Transfer of Property Act defines te mort- 
gage as follows :— 


“A mortgage is the transfer of an interest 
in specific immovable property for the pur- 
pose of securing the payment of money ad- 
vanced or to be advanced by way. of loan, 
an existing or future debt, or the perforni- 
ance of an engagement which may give rise 
to a pecuniary liability.” - 
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ALR 
On the plain language of the aforesaid pro- 
vision when a mortgage is created by the 
landowner, he transfers an interest in the 
land in question. It is more so in the` case 
of a mortgage with possession, because then 
landowner not only transfers the interest in 
the immovable property but also transfers 
the possession thereof. Consequently when 
such a mortgage is redeemed, the mortgagor 
must necessarily take back the interest which 
he had earlier transferred and in essence it 
would amount to retransfer to him. Once 
it is so held, it would follow that the re- 
demption of a mortgage with possession 
would involve the retransfer of the same 
legal right back to the mortgagor and would 
amount to acquisition by transfer within the 
meaning of S. 19-A of the Act. This is so 
on the ratio of both Labh Singh’s case (1971 
Cur LJ 719) (Punj & Har) as also the case 
of Godhu (1979 Pun LJ 496) (supra). 


6. Again learned counsel for the parties 
do not dispute the proposition’ that whether 
such a transfer is made voluntarily by the 
act of the parties, or involuntarily by opera- 
tion of law, the result would be , the ` same, 
and that it would amount toa transfer in the! 
eye of law. Consequently it would follow: 
that a decree of redemption would also’ 
amount to a transfer and thus be within. the! 
ambit of S. 19-A of the Act. The matter. is. 
not res integra. In Godhu’s case (supra) this 
matter came- up for consideration and in: the 
particular context of ‘Sec. 19-A of. the Act, 
the Bench concluded as follows after consid- 
eration of a number of precedents :— __ 


“From the aforesaid dictum of their. Lord- 
ships it is evident that the. word. “transfer” 
used in S. 19-A of the Act includes decrees.” 


7. The arena of agreement having - been 
noticed as above, one may now ‘come io 
grips with the core of conflict. As is obvious 
from the earlier re’sume’ of the case, the issue 
has been the subject matter of' decisions 
within this Court and it is, therefore, un- 
necessary to examine the matter altogether 
afresh on just principles. It is the’ correct- 
ness of the view expressed in One or the 
other of the two conflicting cases, which lies 
at the heart of the controversy. ` Adverting 
chronologically to Labh Singh’s ` case (1971 
Car LJ 719) (Punj & Har) (supra), it has to be 
borne in mind that the same was decided in 
the context of Ss, 32-L and’ 32-M of the Pepsu 
Tenancy and Agricultural Lands Act,’ 1955. 
Undoubtedly there are some basic differences 
betwixt the Pepsu Act and the Punjab Act. 
It is true that in Punjab Act the big land- 
owner even after the declaration’ -of the sur- 
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plus area is not.divested of: its ownership, 
“whereas under the Pepsu Act the land beyond 
the permissible area is vested in the State. 
However, so far as the utilisation of the sur- 
plus area is concerned, .the-use ‘thereof for 
resettlement of tenants under the statute is 
for identical purpose. Learned counsel for 
the parties were agreed that for the limited 


(Contd. on Col. 2) 


Punjab Act 


19-A: Bar of future acquisition of land i in 32L : 


excess of permissible area : 


(1) Notwithstanding anything to the con- 

. trary in any law, custom, usage, con- 

© tract or agreement from and after the 
commencement of the Punjab Security 
of Land Tenures (Amendment) Ordi- 
nance, 1958 no person whether as land- 
owner or tenant shall acquire or possess 
by transfer, exchange lease, agreement _ 
_ or settlement any land ‘which, with or 
without the land already | owned or held — 
_ by him, shall in the aggregate exceed the ` 

„permissible area: MSE Jo 
Proviso : XX XX-. XxX 

` (2) Any. transfer, exchange, lease, agree- 

_ ment or settlement made in contraven- 

_ tion of the -provisions of - sub-sec. (D 

` shall be null-and void. 


19-B. Future acquisition of land by in 
heritance,- in excess of permissible 
` area: tes 


Subject to the provisions of Sec. 10-A, 
-if, after the commencement of this Act, 
any person, whether as landowner or 
tenant, acquires by inheritance op by be- 
“quest or gift from a.,person to whom he 
is an heir any land, or,.if after the com- 
. mencement of this Act and before the 
.. 30th July, 58 any person has acquired 
by transfer, exchange, lease, agreement 
or settlement any land, or if, after such 
commencement, any person . acquires in 
any other manner any land, which, with 
_ or without the land already owned or 
held by him, exceeds in .aggregate the 
permissible area, then he shall, within 
the period prescribed, furnish to the 
Collector, a return in the prescribed form 
. and manner giving the particulars of all 
. lands and selecting. the land not exceed- 
ing in the aggregate the. permissible area 
.. which he desires to retain, and if the 
Jand of such person,is. situated-in more, 
than one Patwari circle he shall also fur- 
-: nish a declaration required: by S. 5-A.. 
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the dis- 
tinction between the two statutes is one with- 
out a difference. - 


8. Again it calls for a particular notice 
that Ss. 32-L and 32-M of the Pepsu Act, if 
fot in pari materia with Ss. 19-A and 19-B 
of the Punjab Act are very closely similar. 
It would be apt to juxtapose them against 
each other :— 


Pepsu Act 


Ceiling on future acquisition of 
land : 


(1) Notwithstanding anything to the con- 
trary in any law, custom, usage, con- 
tract, or agreement from and after the 
commencement of the Pepsu Tenancy 
and Agricultural Lands (Second Amend- 
ment) Act, 1956, no person whether as 
landowner or tenant, shall acquire or 
possess by transfer, exchange, lease, 
agreement or settlement any land which 
with or without the land already owned 
or held by him, shall in the aggregate 
exceed the permissible limit. 


(2) Any transfer, exchange, lease, agree- 
ment or settlement made in contraven- 
tion of the -provisions óf sub-sec. Qi) 
shall be null and void, f 


32-M. Ceiling on future acquisition by ine : 


heritance : 


(1) If after the commencement of the 
Pepsu Tenancy and Agri. Lands (Second 
Amendment) Act, 1956, any person, whe- 
ther as landowner ` or ténant, acquires 
by inheritance or by bequest or gift 
from a person to whom he is heir any 
land or if after such commencement and 
subject to ‘the provisions of S. 32-FF 
any person acquires in any other manner 
except as specified in S. 32-L, any land, 
which with or without the land already 
owned or held by him, exceeds in aggre- 
gate the permissible limit, then he shall 
within the period prescribed furnish to 
the Collector a return in the manner 
specified in Sec. 32-B giving the parti- 
culars of all lands and selecting the land 
he desires to retain and if the land of 
such a person is situated in more than 
one Patwari circle, he shall also furnish 
a declaration required by sub-sec. (1) of © 
Sec. 32-BB. a 
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9. As a matter of legal history it must 
be noticed that Ss. 32-L and 32-M of the 
Pepsu Act were inserted in the said Act by 
Pepsu Tenancy and Agricultural Lands (Se 
cond Amendment) Act, 1956. It was nearly 
three years later thereto that the similar pro- 
visions of Ss. 19-A and 19-B (along with Sec- 
tions 19-C and 19-D) were introduced in 
Punjab Act vide Act No. 4 of 1959. It seems 
plain enough that these later provisions of 
the Punjab Act took their inspiration from 
the earlier Ss. 32-L and 32-M of the Pepsu 
Act, 


10. The identical issue now before us fell 
for consideration in Labh Singh’s case (1971 
Cur LJ 719) (Punj & Har) (supra) in the 
light of Ss. 32-L and 32-M of the Pepsu Act. 
After consideration, the Bench arrived at the 
following categoric conclusion :— 

“We have no hesitation in holding that the 
acquisition made by Labh Singh of 7.4 stan- 
dard acres of land by redemption does 
amount to acquisition within the meaning of 
Sec. 32-L of the Pepsu Act. That being the 
case, under sub-sec, (2) of the said section, 
this transfer by which Labh Singh has 
acquired interest in land and its possession, 
must be deemed to be null and void and, 
therefore, non-existent. The transfer being 
non-existent, there is no acquisition in the 
eye of law and, consequently, this transfer 
has to be ignored and not to be taken into 
consideration. This effect has to take place, 
because Sec. 32-L of the Pepsu Act applies 
notwithstanding anything to the contrary in 
any law, custom or agreement.” 

And again: 

“It is not necessary for us to go info the 
question raised by the learned counsel for 
the appellant that such a transfer would be 
void only to the extent to which the aggre- 
gate area exceeds the permissible limit and 
not in its entirety. That is a question which 
shall have to be determined in a proper case 
if there is a dispute between the mortgagor 
and the mortgagee as to whether the act of 
redemption is null and void as a whole or 
to the extent of some part. So far as the 
present proceedings are concerned, the posi- 
tion is quite simple. The so-called acquisi- 
tion is hit by Sec. 32-L of the Pepsu Act 
and is, therefore, non-existent in the eye of 
law being null and void, and does not have 
the effect of making Labh Singh the owner 
of an area exceeding the permissible limit.” 

11-12. It is the correctness of the afore- 
said conclusion, which is indeed the crux of 
the matter here. With the greatest respect, 
on a deeper analysis of the issue we are con- 
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strained to record our inability to subscribe 
to the aforesaid view. A reference to the 
judgment would indicate that on this specific 
point the matter does not seem to have been 
adequately debated and appears to have 
been decided on first impression. No prin- 
ciple or authority has been either considered 
or cited and an overly literal construction 
of the words ‘null and void’ used by the 
legislature in sub-sec. (2) of S. 32-L alone 
influenced the Bench to come to the categoric 
conclusion. 


13. It would seem that the fallacy in the 
Labh Singh’s case arises mainly from the 
construction of S. 32-L in isolation and not 
in harmony with the connected provisions 
of S. 32-M. Though the learned Judges 
quoted the provisions of both the sections, 
yet in para 10 of the report observed as 
follows :— 

“Before examining what happens under 
Sec. 32-M of the Pepsu Act, it is, therefore, 
necessary to see whether an acquisition of 
land made, on account of which the aggre- 
gate holding of the land exceeds the permis- 
sible limit, does or does not fall under Sec- 
tion 32-L of the Pepsu Act. If it does, no 
other question arises and we cannot go to 
Section 32-M.” 


14. In consonance with the above they 
came to the conclusion that because the 
acquisition by transfer exceeded the permis- 
sible limit and was hit by sub-sec. (2) of Sec- 
tion 32-L, they could not go to S. 32-M and 
consequently shut out its provision from all 
consideration. The end result was that Sec- 
tion 32-L was interpreted as if it stood alone 
with no reference to the obviously connected 
provisions of S. 32-M which makes specific 
and express mention of the said proceedings, 
as also the larger scheme of the Pepsu Act. 
It is a well-settled canon of construction 
that a statute has to be read as a whole and 
a harmonious meaning in consonance with 
the other provisions has to be given to each 
section. In Labh Singh’s case (1971 Cur LJ 
719) the Bench seems to have not even 
chosen to read the closely connected and 
contiguous Ss. 32-L and 32-M together for 
their consideration against the broader 
canvass of the scheme of the Pepsu Act. 

15. Again the precise and the finer issue 
which is now before us— namely whether 
sub-section (2) of S. 19-A is absolute in its 
terms or circumscribed by S. 19-B — does 
not seem to have been even considered by 
the Bench in Labh Singh’s case. The dis- 
tinction that in order to subserve to. larger 
purpose of the Pepsu Act, the acquisition by 
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way of transfer may be void qua the State 
and thus not in the least affecting the utilisa- 
tion of the surplus area, whilst continuing to 
bind the parties inter se to the transfer was 
neither pointedly raised before the Bench, 
nor adjudicated by it. 


36. Equally the attention of the Bench 
was not drawn to the startlingly anomalous 
effects resulting from an overly literal and 
categoric construction which they placed om 
sub-section (2) of S. 32-L of the Pepsu Act. 
This becomes manifest when viewed in the 
context of a decree of redemption obtained 
by the mortgagor, who may either happen 
fo be a big landowner or later might come 
to fall in that category after such a decree 
in his favour is executed. On the view pro- 
pounded by the Bench in Labh Singh’s case, 
the end result in a peculiar case may well be 
that even though the mortgagor may have 
paid the full redemption amount, yet the 
decree in his favour would be null and void 
and consequently inexecutable. This would 
lead to the anomalous result that the mort- 
gagee might be able fo hold for the time be- 
ing both the mortgaged land and the mort- 
gaged amount to the considerable discomfiture 
ef the mortgagor. Such, an illogica] result 
is not to be easily countenanced in law. We 
may point out that the similar anomalous 
results might well ensure mutatis mutandis 
in the case of a pre-emption decree obtained: 
by a big landowner in his favour. We are 
firmly of the view that where two construc- 
ions are possible (which is certainly so in 
the present case), the one which is likely to 
lead to the possibilities of such anomalous 
results is necessarily to be avoided. 


37. It also calls for notice that the ratio 
of Labh Singh’s case (1971 Cur LJ 719) 
(Punj & Har) in certain situations would 
tend to defeat the ultimate purpose of the 
Pepsu Act. One of the objects of the Pepsu 
Act undoubtedly is to take away the surpius 
land from the hands of the big landowners 
and to utilise it for the resettlement of the 
tenants and landless persons. Now if some 
Jand is sold by a small landowner to another 
small landowner, so that the land in the 
hands of the transferee becomes more than 
the permissible area, then on the ratio of 
Labh Singh’s case such a transaction would 
be wholly null and void. This would mean 
that the land which could be utilised as sur- 
plus area in the hands of the transferee could 
not be declared surplus. If sub-section (2) 
of S. 32-L were to be interpreted in that 
way the construction would go against one 
of the declared purposes of the Pepsu Act.. 
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17-A. Lastly it would be a bore repetition 
that Ss. 32-L and 32-M have to be read 
together so as to give a meaning and content 
to the provisions of each. Hf the construc- 
tion spelled out in Labh Singh’s case were 
to be accepted, then Sec. 32-M would be 
virtually rendered otiose. If the transfer in 
contravention of S. 32-L (1) is to be void 
ab initio or non-est, no question of the ap- 
plicability of S. 32-M could arise and thera 
would be no occasion for filing of subsequent 
returns by the said landowner and the 
declaration of surplus area in his hands. It 
is a hoary principle that a construction of 
the provision which renders some of its 
other provisions redundant and unworkable 
is to be avoided. Therefore, because of the 
all pervading consideration of harmonious 
construction, Ss. 32-L and 32-M would have 
to be construed together and this can only 
be. done by placing a slight limitation on the 
otherwise categoric language used in sub- 
section (2) of S. 32-L of the Pepsu Act. 


f8. For the aforesaid reasons we are con- 
strained to hold that on the aforesaid speci- 
fie point the decision of the Bench in Labb 
Singh’s case (1971 Cur LJ 719) (Punj & Har) 
does not lay down the law correctly and is 
hereby overruled. 


19. The view we are inclined to take is 
totally synonymous with that in Godhu’s 
case (1979 Pun EJ 496) (supra). This deci- 
sion. directly covers the issue in so far as it 
specifically construes Ss. 19-A and 19-B of 
the Punjab Act. It is true that the counsel 
were rather remiss in not bringing the earlier 
view in Eabh Singh’s case to the notice of 
the Division Bench. Nevertheless the matter 
was examined both on the anvil of principle 
and precedent and to resolve the apparent 
conflict between sub-sec. (2) of S. 19-A and 
S. 19-B, ï was held as follows :— 


“In order to resolve the conflict it is ne- 
cessary to interpret both the sections in such 
a way that the purpose of the Act is pro- 
moted. It can be done if sub-section (2) of 
Sec. 19-A is so interpreted that the transfers, 
exchanges, leases, agreement or settlemenis 
in contravention of the provisions of sub- 
section (1) will not be void between the par- 
ties but these will be void qua the State. 
That means that the transaction made be- 
tween the parties will be binding on them 
but will not affect the right of the State Gov- 
ernment to: utilise the surplus area. The 
landowner can reserve his permissible area 
out of his land and the remaining area can 
be allotted by the Collector to landless per- 
sons as provided in the Act. If any other 
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the very principle on which the’ Act has been 
enacted.” i 

20. We are in respectful agreement with 
the aforesaid view. The added considerations 
are that Ss. 19-A, 19-B, 19-C and 19-D were 
inserted in the Punjab Act together by Act 
No. 4 of 1959 and form part of the larger 
and composite scheme and, therefore, have 
to be doubly construed together. If an 
isolated construction is given to sub-sec, (2) 
of S. 19-A so as to mean that a transfer in 
contravention of sub-section (1) thereof 
would be totally void and non-est even Sec- 
tion 19-B would be rendered totally redun- 
dant. 


21. Again the construction, we are in- 
clined to place on Ss. 19-A and 19-B seems 
to be harmonious and in line with the in- 
tent of the legislature in the preceding pro- 
visions of S. 10-A of the Punjab Act, 
Therein also sub-sections (b) and (c) of Sec- 
tion 10-A lay down that the transfer of sur- 
plus area shall not affect the utilisation 
thereof for the resettlement of tenants and 
would have to be ignored if they have the 
effect of diminishing the surplus area for the 
purposes of resettlement. ` 


22, A Full Bench of this Court in Chandi 
Ram v. State of Punjab, 1974 Pun LJ 251: 
(AIR 1974 Punj & Har 243) has ruled that 
transfers of land comprised in the surplus 
area of a big landowner were valid and bind- 
ing so far as the transferor and transferee 


are concerned but would be void qua the. 


Act if they effected the utilisation of the land 
for resettlement of tenants and were to be 
ignored for the purposes of the determina- 
tion of the surplus areas in the hand of big 
landowners. -Though undoubtedly the lan- 
guage of S. 10-A is different yet the subse- 
quent insertion of Ss. 19-A and 19-B appears 
to be only a continuation of the pervading 
spirit of the statute that whilst there should 
be no leakage of surplus land for utilisation 
for the purposes of resettlement of tenants 
under the Act yet the binding effect. of such 
a transfer between private parties inter se 
be. maintained. 


23. To conclude it must be held that even 
though the language of sub-section (2) of 
S: 19-A is absolute, yet for the reasons of 
sound interpretation it must be given ‘a 
slightly ‘constricted meaning in order to 
harmonise it with S. 19-B of the Punjab Act. 
The answer to the question posed at the out- 
jset-is that a transfer in contravention of Sec- 


tion 19-A (Í) Would-be void only qua’ the. 


‘State for the: purposes.of the Punjab Act, 
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but would be valid and binding between -the 


parties inter se. The view in Labh Singh’s 


case (1971 Cur LJ 719) (Punj & Har) (supra) 
in this context, is hereby overruled, whilst 
that in Godhu’s case (1979 Pun LI 496) 
(supra) is approved and affirmed. 

24. This matter would now go back to 
the learned single Judge for decision on 
merits in accordance with the aforesaid 
answer to the legal question. i 

P. C. JAIN, J. 25—I agree. 

S. P. GOYAL, J. 26:— I also agree. 
Judgment dated 27-8-1982 : 

S. P. GOYAL, J. 27:— This judgment 
will dispose of two appeals— E. S. As. 
No. 1715 and 2124 of 1976 — as they have 
arisen out of the same judgment of the learn- 
ed Senior Sub Judge, Hissar, dated Sept. 8, 
1976. 

28. Amin Lal and other decree-holders 
instituted these execution proceedings for the 
execution of the decree for possession of the 
land measuring 544 kanals, 7 marlas. The 
judgment-debtors opposed the execution on a 
number of grounds and the only one which 
survives for the purposes of this appeal 
(Œ. S. A. No. 1715 of 1976) is that the decree. 
was void in view of the provisions of S. 19-A 
of the Punjab Security of Land Tenures Act 
As there was a conflict in the two Division 
Bench decisions of this Court, I referred this 
matter to a Full Bench which has rendered 
the judgment against the judgment-debtors, 
In the appeal filed by the judgment-debtors, 
i.e. E. S. A. No. 1715 of 1976 no other point 
has-been raised and the same is, therefore, 
dismissed. 

29. The lower appellate Court in its judg- 
ment entertained another objection of the - 
judgment-debtors that as the land except 
8 killas, the subject-matter of the decree, 
had been declared surplus and had vested in 
the Haryana Government, the decree-holders 
have no right to execute the decree respect- 
ing the Jand comprised of Killa No. 129, 
rectangle No. 225; Killa No. 215, rectangle 
No. 247 and Killa No. 19, rectangle No. 128. 
This objection was upheld by the learned 
Senior Sub Judge. Aggrieved thereby the 
decree-holders have filed this appeal (Œ. S. A. 
No. 2124 of 1976). The view of the lower 
appellate Court is obviously against law be- 
cause the provisions of R. 16, O. 21, Civil 
P. C., are only enabling and the transferees 
if they so. desired, could get themselves im- 
pleaded as decree-holders in place of the 
original one. So long‘as this is not done, 
the person whose ñame. appears as . decrees 


-holder -in the decreeis entitled te execute. the 


> 
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decree: Reference in this respect.may. proz. 


fitably .be made to a Full Bench decision of 
the Andhra Pradesh High Court in Arvapalli 
Ramrao v.:. Kanumarlapudi Ranganaykulu, 
AIR 1964 Andh Pra'1; Mithan Lal v. Thana, 
AIR 1964 All-.337 and Bajirao. Domaji Shree» 
rang v.,Kashirao, Ajaibrao Deshmukh, AIR 


1978 Bom 350. Consequently, the judgment. 


of the lower „appellate Court in this respect 
has to be reversed with the result that the 
appeal Œ. S. A. No. 2124 of 1976) filed by 
the decree-holders is allowed and the order 
of the lower appellate Court set aside to the 
extent stated above and that of the execut- 
ing Court restored. No costs. 


Order accordingly. 


— 


AIR 1983 PUNJAB AND HARYANA 57 
S. S. SANDHAWALIA, C. J. AND 
J. M. TANDON, J. l 

State of Haryana and others, Appellants 
v. Asha Ram, Respondent. 

Letters Patent Appeal No. 112 of 1980, 
D/- 3-9-1982.% 

Displaced Persons Sra ae and Re- 
habilitation) Act (44 of 1954), S. 20 — Sale 
of package deal property — Highest bid. sub- 
ject to approval of Settlement. Officer and 
Commissioner under relevant rules — Refusal 
to grant approval — Order cannot be set 
aside. Civil Writ Petn. No. 3904 of 1977, 
D/- 30-11-1979 (Punj .& Har),. Reversed. 

As under a rule relating to the sale of 
package deal property; the highest bid offer- 
ed by the purchaser at the time of auction 
was subject to approval by the Settlement 
Officer or the Settlement Commissioner, 
where the Settlement Officer and Settlement 
Commissioner declined. to approve the highest 
bid, the order declining to approve of: the 
highest bid was not liable to be set aside. 
Civil Writ Petn. No..3904 of 1977, D/- 30-11- 


1979 (Punj & Har), Reversed. (Para 8) 
Cases Referred: Chronological. Paras 
1980 Pun LJ 87 | 6 
AIR 1971 Punj & Har 375- ae 
1967 Cur LJ 706 (Punj) | 7 


Prem Singh Kadian with H. C. Rathor, ‘for 
Appellants; S. S. ' Ahlawat, for Respondent. ° 


J M. TANDON, J.:— Evacuee land 
measuring 34 Kanals and 5 Marlas (nehri) 
in village Sulchani, Tehsil Hansi, District 


*Against judgment of Gokal-Chand Mital; J; 
‘in Civil Writ Petn. -No.-3904 of 1977,7 Dj- 
30-11- 1979. 4 
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Hissar, which was a part of Package Deal _ 
Property, was put to, auction - restricted to 
Harijans on 17th of June, 1977 and the 
highest bid offered was that of Asha Ram 
respondent for Rs.. 16 ,500/- against reserved 
price of Rs. 10, ,000/-, ` The respondent signed 
a memorandum of offer at the time of 
auction which contained a condition that the 
auction was subject to confirmation by the 
Settlement Commissioner or any other Officer 
appointed in this behalf and till the auction 
is confirmed and intimation thereof given to 
him, it ‘will not be treated as sale. It was 
also provided that the Settlement Commis- 
sioner or the Officer shall not be bound to 
accept the highest bid and also shall not be 
bound to disclose the reasons therefor. A 
similar provision is contained in the Rules 
for the sale of surplus rural evacuee land 
properties purchased from the Central Gov- 


ernment. The relevant part of the Rules 
reads :— ` 
SAB Sin aeeie a a Bee a aaia 


The highest bid in respect of which an initial 
deposit has been made shall be subject to 
the approval of the Settlement Commissioner 
or an Officer appointed by him for the pur- 
pose. 

Provided that no bid shall be accepted 
until after the expiry of fifteen days from 
the date of the auction. 

(i) Procedure for acceptance of the highest 
bid: (1) The Settlement . Commissioner or 
other Officer shall not be bound to accept 
the highest or other bid and shall not be 
bound to disclose‘his reasons therefor. Every 
bidder shall be bound by his bid and shall 
if he resiles from such bid, be liable to for- 
feit his deposit of earnest money. The deci- 
sion of the Settlement Commissioner with 
regard to the forfeiture of the deposit shall 
be final. xx XK XK XX ` 

XX’. XX ` XX xx” 

a It is dis clear that the highest bid of 
Rs. 16,500/- offered by. Asha Ram respon- 
dent was subject to approval by fhe Settle- 
ment Commissioner. or an Officer appointed 
by him for this purpose, The Settlement 
Commissioner has appointed Settlement Offi- 
cer for exercising the discretion in the mat- 
ter of approval of.the highest bids in terms 
of R. 5 (i) reproduced above. . The auction 
file in which the highest bid was that of the 
respondent came up before the. Settlement 
Officer on 12th of Oct., 1977.. He recorded 
the following note on that. date: : 

AA “(Report of Patwari regarding ‘Munadi is 
not on the file. Proclamation ecrenve: 
Present : None.) _ 
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In view of the defect at ‘AA’ above highest 
bid of Rs. 16,500/- received on 17-6-1977 ig 
cet aside with direction of resale.” 


3. The effect of the note of the Settle- 
ment Officer dated Oct. 12, 1977 is that he 
did not approve the highest bid of Rupees 
16,500/- offered by the respondent. The 
question of setting aside the sale in favour 
of the respondent did not arise because the 
sale had so far not been made. The phraseo- 
logy used by the Settlement Officer in his 
note dated Oct. 12, 1977 is obviously in- 
correct. It is significant that the Settlement 
Officer passed the order dated Oct. 12, 1977 
suo motu and not as a consequence of an 
objection petition filed by anybody against 
the auction. The respondent filed a revision 
against the order of the Settlement Officer 
dated Oct, 12, 1977 which was dismissed by 
the Deputy Secretary, Rehabilitation-cum- 
Settlement Commissioner, vide order dated 
Nov. 30, 1977. The respondent pleaded be- 
fore the Settlement Commissioner that 
Munadi of the auction had been made in the 
village by the peon of the Rehabilitation 
Department and a report to that effect had 
also been entered in the Roznamcha of the 
Patwari. The Settlement Commissioner still 
Gid not feel inclined to set aside the order 
of the Settlement Officer dated Oct. 12, 1977 
and further to approve the bid of the re- 
spondent on the ground that this very land 
had been put to auction in 1968 and the 
highest bid offered was Rs. 17,000/- and fur- 
ther only two persons had participated in 
the auction which took place on 17th June, 
1977 which was indicative that fair opportu- 
nity had not been given to eligible persons 
to offer bids in the auction. 


‘4 The respondent feeling aggrieved by 
the order of the Settlement Commissioner 
dated 30th Nov., 1977 filed C. W. P. No. 3904 
of 1977, which was accepted by the learned 
single Judge of this Court vide order dated 
Nov. 30, 1979. The learned single Judge 
opined that “Once reasons have been given 
in the order and these reasons are found to 
be erroneous on the face of the record the 
High Court would be entitled to interfere 
under Art. 226 of the Constitution”. It is 
against this order of the learned single Judge 
that the present Letters Patent Appeal has 
been filed. 


§. The contention of the learned counsel 
for the appellant is that the highest bid 
offered by the respondent was subject to ap- 
proval of the Settlement Officer under the 
Rules of the sale of surplus rural evacuee 
property purchased by the State’ Government 


State of Haryana v. Asha Ram 


ALR. 


as also the terms of tbe memorandum of 
offer signed by the respondent at the time of 
auction. The relevant rule reproduced above 
and also the condition contained in the 
memorandum of offer envisaged that the 
Settlement Officer was not bound to accept 
the highest bid or other bid and further was 
not bound to disclose his reasons therefor. 
The order of the Settlement Officer not ap- 
proving the highest bid of the respondent 
and that of the Settlement Commissioner 
upholding it was not liable to be set aside in 
C. W. P. No. 3904 of 1977. The contention 
of the learned counsel for the appellants 
must prevail. 


6. The learned single Judge has placed 
reliance on Bhajan Singh v. State of Haryana, 
1980 Pun LJ 87. In that case Bhajan Singh 
had offered the highest bid of Rs. 2,400/- in 
an auction of the evacuee land. Ajaib Singh 
filed an objection petition impugning the 
auction in favour of Bhajan Singh on the 
ground that it had not been properly con- 
ducted. The Settlement Commissioner set 
aside the auction sale on the ground that 
only 3-4 persons had participated at the time 
of auction which proved that no proper pro- 
clamation had been made in the village for 
the sale of land in dispute and further the 
objector was prepared to pay Rs. 3,200/- as 
against the highest bid of Rs. 2,400/- offered 
by Bhajan Singh. In Civil Writ filed by 
Bhajan Singh the order of the Settlement 
Commissioner against him was set aside, It 
is obvious that the facts of Bhajan Singh’s 
case are not similar to the facts of the case 
under consideration. In Bhajan Singh’s case 
(supra) the sale was sought to be set aside 
by the objector and it could only be done 
under R. 92 of the Displaced Persons (Com- 
pensation and Rehabilitation) Rules, 1955 
(hereinafter called ‘the Rules’) by holding 
that there had occurted irregularity or fraud 
in the conduct of sale. The sale under 
Rule 92, therefore, could not be set aside 
on the ground that 3-4 persons had parti- 
cipated in the auction or the Objector was 
prepared to offer a higher bid. In the in 
stant case, the highest bid offered by the re. 
spondent was subject to the approval of the 
Settlement Officer and he declined to approve 
it. In this context it is irrelevant that the 
observation of the Settlement Officer that the 
report of the Patwari regarding Munadi was 
not on the file and as such proclamation was 
defective, turned out to be incorrect before 
the Settlement Commissioner, in revision. It 
is significant that the Settlement Officer as 
also the Settlement Commissioner were com- 
petent not to approve the highest: bid of -the 


r 
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respondent in spite of the fact that the 
Patwari has made a report regarding the 


Munadi in the Roznamcha and further the 
publication about the sale had been made 
in the locality by a peon of the Rehabilita- 
tion Department. 


7. In Chandgi Ram v. Moonga Ram, 
AIR 1971 Punj & Har 375, it was held that 
a combined reading of Rr. 92 and 90 shows 
that under R. 90, there is no provision for 
an aggrieved person to make an application 
to the Settlement Commissioner asking him 
not to give his approval to the bid, which 
was accepted by the officer conducting the 
auction to sale after the initial deposit has 
been made by the highest bidder. Under 
R. 92 (2) (a), however, he can make an ap- 
plication, where the sale is made by public 
auction for setting aside the sale. The ap- 
plication has to be made within seven days 
from the date of acceptance of the bid and 
not from its approval. An application not 
made within that period is liable to be dis- 
missed. It was further held that recording 
of findings that material irregularity or fraud 
bas been committed in publication or con- 
duct of sale and that applicant has sustained 
substantial injury thereby is condition prece- 
dent before setting aside sale. The ratio of 
this authority is also not applicable to the 
case under consideration. No objection was 
filed by anybody for getting the sale in 
favour of the respondent set aside. The 
highest bid offered by the respondent was 
subject to approval by the Settlement Officer 
and he declined to approve the same. For 
the same reasons, the rule laid down in Hari- 
kishan Singh v. State of Punjab, 1967 Cur 
LI 706 (Punj) is not applicable to the instant 
case, 


8. In view of the discussion above, it is 
clear that the highest bid of Rs. 16,500/- 
offered by the respondent was subject to ap- 
proval by the Settlement Officer or the Set- 
tlement Commissioner. The Settlement Offi- 
cer as also the Settlement Commissioner 
declined to approve the bid of the respondent. 
They were competent to decline the highest 
bid of the respondent in spite of the fact 
that there was no irregularity or fraud in 
the publication of sale. The order of the 
learned single Judge setting aside the order 
of the Settlement Officer dated Oct. 12, 1977 
and that of the Settlement Commissione? 
dated Nov. 30, 1977, cannot be sustained. 


9, In the result the Letters Patent Appeal 
fs accepted, the order of the learned ‘singfa 
Judge dated Nev. 30, 1979,-: set” aside © and 
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C. W. P. No. 3904 of 1979 is dismissed. 
There will be no order as to costs, 


SANDHAWALIA, C. J.:— I agree. 
Appeal allowed. 
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S. S. SANDHAWALIA, C. J. AND 
S. P. GOYAL, J. 

Sudarshan Kumar Chadha, 
Smt. Saroj Rani, Respondent, 

F. A. F. O. No. 199-M of 1979, Dj- 27-8- 
1982.* 

Hindu Marriage Act (25 of 1955), Ss, 13 
and 9 — Divorce — Consent decree passed 
for restitution of conjugal rights — Held, 
was not a nullity — It could form basis of 
divorce proceedings. 1971 Cur LJ 778 (Pun), 
Overruled. 

If a consent decree for restitution of con- 
jugal rights under Section 9 is passed, it will 
not be a nullity. If it is not challenged in 
appeal or by way of other remedy available 
under the law and becomes final, it cannot be 
ignored and can form the basis of divorce 
proceedings under Section 13. AIR 1969 Punj 
and Har 397 (FB), Applied; 1971 Cur LJ 778 
(Punj), Overruted. (Case law discussed). 

(Para 7) 


Collusion is a question of fact which has 
to be alleged and proved. In the instant case 
in defending the petition for divorce, the 
wife in her written statement did not even 
remotely take up the plea that the earlier de- 
cree for restitution of the conjugal rights in 
her favour was a collusive one. Nor was it 
pleaded that on this ground, or otherwise, 
the same was a nullity. Far from it being 
so, in fact her own case was that there had 
been an execution of the earlier decree for 
restitution of conjugal rights. Indeed an ap- 


Appellant v. 


-plication under Section 28-A of the Act for 


compliance of the decree was also filed. No 
issue was either claimed or struck that the 
earlier decree was either collusive or a nul- 
lity. Therefore it cannot be said that the 
earlier decree for restitution of conjugal 
rights was collusive and consequently a nul- 
lity. (Para 13) 


Cases Referred: Chronological Paras 
AIR 1977 SC 2218 5, 6, 12 
AIR 1975 SC 2130 8, 16 
1971 Cur LI 778 (Punj) 12 


AIR 1970 SC 794 € 


maanneen 
* From order of Sh. J. S. Chadha, Dist. J., 
Jullundur, D/- 15-10-1979. - . 
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AIR 1970 SC 838 

AIR 1969 Punj & Har 397 (FB) 
1, 7, 9, 10, 11, 12 

AIR 1962 Madh Pra 211 7,9 

(1962) 64 Punj LR 1091 9 


H. L. Sibal, Sr. Advocate with S. C. Sibal, 
for Appellant; Sant Ram Chopra with Satya 
Parkash Jain, for Respondent. 


S. S. SANDHAWALIA, C. J.:- We take 
the view that this matrimonial first appeal 
referred for decision by the Division Bench 
is substantially concluded by the exhaustive 
judgment of the Full Bench in Joginder 
Singh v. Smt. Pushpa, AIR 1969 Punj & Har 
397. It, therefore, suffices to advert to the 
facts somewhat briefly. 


Bi? 


2. The respondent-wife Smt. Saroj Rani 
had earlier preferred a petition for restitu- 
tion of conjugal rights in the Court of Mr. 
M. R. Batra, Subordinate Judge, Jullundur. 
This was contested by the appellant-husband, 
but it would appear that during the pendency 
of the proceedings a compromise was ap- 
parently arrived at and a decree for restitu- 
tion of conjugal rights was passed in favour 
of the respondent wife on the 29th of Mar., 
1978. It is stated that despite the passing of 
the said decree there was no restitution of 
conjugal rights between the parties for more 
than one year. The appellant husband then 
brought the petition for divorce under Sec- 
tion 13 of the Hindu Marriage ° Act giving 
rise to the present appeal. 


3. Whilst contesting this petition for 
divorce the- respondent-wife admitted the 
marriage betwixt the parties; the place of 
:residence and the birth of two childrén out 
of the wedlock. It was, however firmly plead- 
ed that in pursuance of the earlier decree for 
restitution of conjugal rights there had been 
a resumption of cohabitation betwixt the 
parties and that she had lived with the hus- 
band for two days and had thereafter been 
expelled from the house. Significantly no 
plea whatsoever was taken on her behalf that 
the earlier decree for restitution for conjugal 
rights in her favour was either collusive or 
was a nullity on that score. An application 
under Section 28-A of -the Hindu Marriage 
Act, for compliance of the decree in fact was 
filed. On the aforesaid pleadings the trial 
Court framed the following two issues 
only :— 


1. Whether there -has been no restitution of 


conjugal rights after the passing of a decree’ 


-for the restitution of conjuga nee 
2. Relief. : aie 
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On a consideration of the evidence led by the 
parties on the ‘solitary issue on merits the 
trial Court concluded as under :— ; 

“|... .. This act of the wife alone would 
show that her case of the parties living 
together for 2 days cannot be believed. Con- 
sidering these circumstances I am of the 
opinion that the petitioner has succeeded in 
proving that there has been no resumption 
of cohabitation between the parties after 
28-2-1978. This issue is decided in favour 
of the petitioner.” 


However, despite the aforesaid findings in 
favour of the appellant on the solitary issue 
the trial Court whilst considering the grant of 
relief held that the earlier decree in favour 
of the respondent-wife was in contravention 
of Section 23 and could not be recognised 
for granting relief to the appellant.’ In the 
result it dismissed the petition for divorce. 


4. This appeal first came up before my 
learned brother S. P. Goyal J., sitting singly. 
He noticed that the two basic defences set 
up on behalf of the respondent-wife were; 
firstly that the appellant having refused to 
resume cohabitation in spite of the execution 
of the decree was not entitled to” claim 
divorce on this basis as it would amount to 
taking advantage of his own wrong, Se- 
condly that the decree for restitution ‘of _con- 
jugal rights being a consent decree was a 
collusive decree and a nullity in the eye of 
law. 


5. Appraising the aforesaid two ‘grounds 
it was held that the first one is. concluded 
against the respondent by judgment in 
Dharmendra Kumar v. Usha Kumari, -AIR 
1977 SC 2218. As regards the. second 
ground, a doubt was expressed with regard 
to the proposition that the consent decree in 
the matrimonial jurisdiction was a nullity: in 
the eye of law and the matter was, therefore, 
referred to the larger Bench. 


6. At the very outset we would -notice 
that Mr. S. R. Chopra, learned counsel for 
the respondent, before us did not at all assail 
the factual finding of the trial Court on issue 
‘No. 1, nor did he press the first ground of 
defence namely that the appellant could not 
take advantage of his own wrong because of 
having refused to resume cohabitation in 
execution of the decree apparently in view. of 
the binding precedent in Dharmendra 
Kumar’s case (supra). However, the second 
ground that the decree for restitution of con- 
jugal rights being a consent decree was in 
essence a collusive decreé and, therefore; a 
nullity in the eye of ume ‘Was’ shenucusly 
‘pressed. 
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7. It would appear that counsel for the 
parties were sorely remiss in not bringing to 
the notice of the learned single Judge the 
_ exhaustive Full Bench judgment in Joginder 
Singh’s case (AIR 1969 Punj & Har 397) 
(supra). Therein the identical. points raised 
herein. were referred for decision by the Full 
Bench in the following terms (at p. 401) :— 


(1) Can a consent decree for restitution 
of conjugal rights be passed under Section 9 
and, if passed, is such a decree a valid decree 
or is such a decree not a nullity? 


' (2) If a consent decree for restitution of 
conjugal rights is made under Section 9, whe- 
ther it is valid or a nullity or not, if it is not 
challenged in appeal or by way of other re- 
medy available under the statute and be- 
comes final, can its validity be questioned or 
can it be said to be a nullity in proceedings 
for divorce under Section 13 (1) Gx) of the 
Act ?” 

By majority the answer to oe two ques- 
tions was rendered in categoric terms as 
under :— 

“In view of the majority decision, it is held 
that if a consent decree for restitution of 
conjugal rights.under Section 9 of the-Hindu 
Marriage - Act, 1955, is passed, it will not ‘be 
a nullity. If it is not challenged in appeal 
or by way of other remedy available under 
the law. and becomes final, it cannot be 
ignored and:can: form the- basis of divorce 
proceedings under Section 13 of- the Hindu 
Marriage Act, 1955”. 


It would be plain from the above that the 
solitary question’ in this appeal stands con- 
cluded in favour of the appellant by the 
aforesaid enunciation of law. This had to be 
fairly conceded by Mr. S. R. Chopra, learned 
counsel for the respondent. However, ' the 
somewhat tenuous stand which he neverthe- 
jess pressed persistently was that the ratio of 
the Full Bench case in Joginder Singh’s case 
(supra) no longer holds the field in view of 
the later Supreme Court judgments and the 
-contrary view expressed in the other High 
- Courts. Reference amongst others was made 
to Smt. Alopbai v.. Ramphal Kunjilal, AIR 
1962 Madh Pra 211. 


` 8. Basic reliance of Mr. Chopra has been 
on the judgments of the final Court in Ferozi 
Lal Jain v. Man Mal, AIR 1970 SC 794, 
Smt. Kaushalya Devi v. K. L. Bansal, AIR 
1970 SC 838 and Roshan Lal v. Madan Lal, 
AIR 1975 SC 2130. - 


: &% Ona close PERE A ‘of the. above 
mentioned judgments of the- final Court we 
find ourselves unable to subscribe to the: view 
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that these would have the effect of overruling 
the Full Bench judgment in Joginder Singh’s 
case (AIR 1969 Punj & Har 397) (supra). It 
deserves highlighting that the Supreme Court 
judgments have been rendered under varjous 
rent jurisdictions. Though there might be 
some anology in the language used in the 
different rent laws, yet the same is not in pari 
materia with Sections 9 and 13 of the Hindu 
Marriage Act, which we are called upon to 
construe. Nor can it be said that the pre- 
scription Jaid in the said sections and the 
considerations which are applicable to the 
matrimonial jurisdiction are identical with 
what fell for consideration before their Lord- 
ships. It is also significant to remember that 
the Full Bench in Joginder Singh’s case 
(supra) had expressly noticed and considered 
the Alopbai’s case (AIR 1962 Madh Pra 211) 
(supra), as also K. L. Bansal v. Kaushalya 
Devi,. (1962} 64 Punj LR 1091, from which 
the appeal in-Smt. Kaushalya Devi v. K. L. 
Bansal, AIR 1970 SC 838 was taken and the 
judgment affirmed, 


10. Lastly it is significant that in ‘Roshan 
Lal’s case. (AIR 1975. SC- 2130) (supra) on 
which reliance was placed, it has been 
pointedly obseres as foots (at PP. 2133- 
Ha 

EN “I, TN parties choose to enter 
intoa compromise due’ to. any. reason. such 
as -to avoid ‘the risk of protracted litigating 
expenses; it is open to them to do so.. The 
Court cant pass a decree on the basis. of D 
compromise.” A oa if 

aha 

If on the other, the Court | is satis- 
fied on consideration of the terms of the 
compromise and, if necessary, by considering 
them in the context of the pleadings and 
other materials inthe case, that the agreement 
is lawful, as in any other suit, so in an evic- 
tion suit, the Court is bound to record the 
compromise and pass a decree in accordance 
therewith.” 

It is plain from the above that even in the 
rent jurisdiction no blanket rule has been 
laid that” the consent decrees on the basis of 
a ‘compromise are a nullity. We are firmly 
of the view that the ratio in Joginder Singh’s 
case (AIR 1969 Punj & Har 397) (FB) (supra) 
can in no way be said to have been oblite- 
rated by the aforesaid, later Supreme Court 
judgments. 


11. Sitting ‘in the Division Bench We are 
bound by the ratio of Joginder Singh’s case. 
It is, therefore unnecessary to advert’ either 
in details or even to refer-to some discordant 
notes by ‘single -Benches and Division Bench 
judgments of the other High Courts, .., 
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12. In fairness to the learned counsel for 
the respondent we must refer to his reliance 
on the single Bench judgment of this Court 
in Mahesh Chander Sehgal v. Krishna 
Kumari, 1971 Cur LJ 778. A perusal of the 
brief judgment therein would indicate that 
the matter does not seem to have at all been 
adequately canvassed before the Bench. Coun- 
sel failed to bring to the notice of the Court 
the binding precedent of the Full Bench in 
Joginder Singh’s case (supra). The observa- 
tions of the single Bench therein plainly run 
contrary to the Full Bench which holds the 
field. Even otherwise the subsequent judg- 
ment in Dharmendra Kumar’s case (AIR 1977 
SC 2218) (supra) has settled ail controversies 
on the analogous points pressed. With the 
greatest respect to the single Judge, Mahesh 
Chander Sehgal’s case (Supra) does not lay 
down the law correctly and is hereby over- 
ruled. 


13. It seems to be plain that on the afore- 
said finding alone the appellant is entitled to 
succeed. However, the added consideration 
which calls for notice is the fact that in de- 
fending the petition for divorce, the respon- 
dent in her written statement did not even 
remotely take up the plea that the earlier de- 
cree for restitution of the conjugal rights in 
her favour was a collusive one. Nor was it 
pleaded that on this ground, or otherwise, the 
same was a nullity. Far from it being so, in 
fact her own case was that there had been 
an execution of the earlier decreefor restitu- 
tion of conjugal rights. Indeed an applica- 
tion under Section 28-A of the Hindu Mar- 
riage Act for compliance of the decree was 
also filed. As has already been noticed no 
issue was either claimed or struck that the 
earlier decree was either collusive or a nul- 
lity. It seems well settled from the following 
statement of the law that collusion is a ques- 
tion of fact which has to be alleged and 
proved. In the authoritative work of, Rayden 
on Divorce it is stated as under :— 


“16. Evidence where collusion charged: 

Collusion is a question of fact, and where a 
petitioner is charged with acting in collusion 
with the respondent to present a false case 
to the Court, he is entitled fo show upon 
what material he acted in presenting a peti- 
tion.” 
It seems to be thus manifest that the finding 
of the trial Court that the earlier decree for 
restitution of conjugal rights was collusive 
and consequently a nullity is unsustainable 
and has to be set aside. 


44. In the result this appeal is allowed 
and the judgment of the trial Court is set 
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aside. A decree of divorce under Section 13 
of the Hindu Marriage Act, 1955, is granted 
in favour of the appellant. There will be no 
order as to costs. 


S. P. GOYAL, J. :— I agree. 
Appeal allowed, 
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S. 5. SANDHAWALIA, C. J. AND 
I. S. TIWANA, J. 


Sohan Lal Verma, Petitioner v. State of 
Punjab and others, Respondents. 


Civil Writ Petn. No. 5417 of i981, Dj- 
4-6-1982. 

(A) Punjab Municipal Act @ of 1911), 
Section 22 — Removal of President of 
Municipal Committee by State Government 
— Such order when can be said speaking 
order. (Constitution of India, Art. 226). 


In an order of removal of President of 
Municipal Committee, by the State Govern- 
ment only the outline of the process of rea- 
soning by which the State Government reach- 
ed that conclusion need be disclosed. When 
such an order is challenged, the State Gov- 
ernment must place before the Court the 
necessary materials which were available 
before it and which were taken into con- 
sideration for forming the opinion to remove 
the person concerned as a Member of the 
Committee or from the office of President or 
Vice-President. AIR 1970 Punj 9 (FB), Rel. 
on. (Para 4) 

Where the order of removal had a refer- 
ence to the representation or explanation sub- 
mitted by the petitioner in reply to the show 
cause notice, and also contained the detailed 
facts on which the ultimate conclusion of re- 
moving the petitioner from the office of the 
President of the Municipal Committee, was 
based, it could not be styled as a non-speak- 
ing order. A “speaking order” is one which 
speaks the mind of the authority which pass- 
ed it. In case it discloses the process of 
reasoning with reference to the facts on 
which the conclusion recorded in such aa 
order is based, it certainly is a speaking 
order. This is not dependent on what a 
party wants that authority to say in that 
order. (Para 3) 

(®) Punjab Municipal Act (3 of 1911), Sec- 
tion 22 Proviso — Removal of President of 
Municipal Committee — Preliminary enquiry 
before issuing show cause notice — Copy of 
Report of such enquiry need not be supplied 
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to the President in view of Proviso to S. 22 — 
Question of violation of Principles of natural 
justice does not arise. (Constitution of India, 
Article 226). 


If a statutory provision specifically or by 
mecessary implication excludes or curtails the 
application of any rules of natural justice viz. 
proviso to Section 22 of the Act in this case 
then the Court cannot ignore the mandate 
of the Legislature or the statutory authority 
and read into the concerned provision any- 
thing more on the basis of the principles of 


natural justice. (Para 6) 
Cases Referred: Chronological Paras 
4981 Land LR 187 (Punj & Har) 6 
3979 Cur LJ (Civ) 306 (Punj & Har) 6 
AIR 1972 SC 1571 4,5 


AIR 1970 Punj 9:71 Pun LR 625 (FB). 
4, 

(1970) 72 Pun LR 732 

AIR 1967 SC 1606 


Shri Chand Goyal with Satya Pal Jain, for 
Petitioner; Jagat Singh Bawa, for the State. 


i. S. TEWANA, ¥.:— The petitioner im- 
pugns his removal from the office of Pre 
sident of the Municipal Committee, Barnala 
—to which office he was elected in August, 
1979 — by respondent No. 1, the State Gov 
ernment, in exercise of its powers under Sec- 
tion 22 of the Punjab Municipal Act, f9f1 
(for short, the Act). The undisputed facts 
leading to the passing of this order dated 
Oct. 29, 1981 (Annexure P-3), are as follows: 


2. On a complaint dated Jan. 16, 1981, 
received by the Minister Incharge, Local 
Self Government, Punjab, Mr. K. K. Sayal, 
Deputy Director (Headquarters) Local Gov- 
ernment, Punjab, was directed to conduct a 
preliminary or fact finding enquiry to ascer- 
tain the truth of the allegations contained in 
the complaint. The petitioner was duly as- 
sociated with this enquiry which was con- 
ducted during the month of Feb, 1981. Later 
in May, 1981, in terms of the proviso to Sec- 
tion 22 of the Act, he was served with a 
show cause notice containing nine charges to 
submit his explanation to the same. He sub- 
mitted a detailed explanation to the same 
denying all the charges on the basis of the 
facts stated therein. He was called for a 


WA SN 


_ personal hearing by the Director, Local Self 


Government, Punjab, on Sept. 30, 1981. The 
petitioner did avail of this opportunity and 
explained his case to his satisfaction to the 
Director. On Oct 29, 1981, the impugned 
order (Annexure P-3) was passed and was. 
later notified in the Official Gazette on 
Nov. 24, 1981. |. : 
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3% The petitioner impugns this order on 
the grounds that though it is a quast ju‘icial 
order, -yet it is non-speaking and’ is. viO.aiive 
of the principles of natural justice inasmuch 
as copy of the report submitted by Mr. K. K. 
Sayal, Deputy Director, to the Government, 
was never supplied to him before calling for 
his explanation. Besides this certain allega- 
tiens of mala fides too were levelled against 
respondent No. 2, Smt. Rajinder Kaur Bha- 
thal who was Congress M. L. A. from an 
adjoining constituency of the town of Bar- 
nala and is now a Minister of State, but at 
the time of the hearing of the case the said 
allegations were not adverted to and pro- 
bably for the reason that no factual founda- 
tiom had been laid for those allegations in 
ibe petition. In order to: appreciate the con- 
tentions. raised, it is imperative to- notice the 
contents of the impugned order, An- 
nexure P-3, which which is reproduced as 
under :— 


“Whereas the Governor of Punjab, after 
giving an opportunity to Shri Sohan Lal 
Verma, President, Municipal Committee, 
Barnala of tendering an explanation under 
proviso to Section 22 ‘of the Punjab Munici- 
pal Act, F911, is satisfied that the said Shri 
Sohan Lal Verma has abused! his powers as 
President of Municipal Committee, Barnala, 
in. the following cases :— 

@) That on 4-8-1980 one Shri Shanti 
Swaroop brought within the limits of Muni- 
cipal Committee, Barnala articles. as per 5 
transport receipts by paying, octroj in respect 
of articles of 3 transport receipts only. Arti- 
cles of 2 transport receipts thus brought 
within limits of the Municipal Committee 
without paying octroi were checked by Octroi 
staff. Octroi chargeable on these articles 
amounted to Rs. 50.40. Fine on this octroi 
evasion could be imposed to the extent 20 
times of octroi chargeable. Keeping in view 
the nature and merits of the case it is. estab- 
lished that Shri Sohan Lal Verma has not 
used discretion judiciously in the interest of 
Municipal Committee; 

Gi) that in another case, the octroi staff 
detected the case of Shri Ramjit Dass, L-2 
licensee of English Wine. The octroi charge- 
able on the consignment of English wine 
brought in the Municipal limits amounted to 
Rs. 787.56. Shri Sohan Lal Verma, President 
compounded this offence by charging only 
one time fine i.e. Rs. 787.56. The. penalty 
is totally disproportionate with the gravity of 
the offence committed by Party particularly 
when earlier a similar offence. was: compound- 
ed by charging a penalty of Rs: 5,000/- from 
the same lieensee. As such, it is established 
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that Sh. Sohan Lal Verma President has not 
used his discretion judiciously, in the interest 
of Municipal Committee. 


(iii) That on 8-9-1980 Shri Jiwan Parkash, 
nephew of the President who is appointed as 
Octroi Moharir in Municipal Committee 
allowed a vegetable truck of M/s. Mohan Lal 
Raghbir Singh (in which firm brother of Shri 
Jiwan Parkash works) by charging less octroi 
on it. The Executive Officer conducted en- 
quiry into the case and found Sbri Jiwan 
Parkash, Octroi Moharir responsible fer ir- 
regularities in this case. The Executive Offi- 
cer, however, referred this case to the Muni- 
cipal Committee for consideration and deci- 
sion on the ground that the case related to 
close relation of the President. Shri Sohan 
Lal Verma took one month and 18 days to 
pass orders for placing the matter before the 
Committee and delayed this case because of 
bis vested interests and thus abused his 
powers. - 

Gv) That he allotted some land at the Bus 
Stand on Tehbazari under Section 173 of 
the Punjab Municipal Act, 1911. He passed 
these orders although he was not competent 
to do so. f 

(v) That vide resolution No. 357 dated 
30-1-1980 Shri Soban Lal Verma, President 
deprived 2 members of Municipal Committee 
from exercising their votes for electing 
2 members of Municial Committee to Im- 
provement: Trust Barnala whereas until any 
Municipal Commissioner of a Committee is 
removed by the Government under Section 16 
of the Punjab Municipal Act, 1911, no auth- 
ority vests in the President to deprive any 
member from exercising his vote. This again 
constitutes abuse. of his powers. 


Now, therefore, in exercise of the powers 
conferred under Section 22. of. the Punjab 
Municipal Act, 1911, the Governor of Pun- 
jab is pleased to remove the said Shri Sohan 
Lal Verma from the presidentship of the 
Municipal Committee, Barnala, in the San- 
grur District, from the date of publication 
of this notification in the official gazette.” 
Though the learned counsel -has failed to 
explain as to what are the attributes of a 
“speaking order” yet it is clear to me that a 
“speaking order” is one which speaks the 
{mind of. the authority which passed it. In 
ease it discloses the process of reasoning -with 
reference to the facts on which. the conclu- 
sion recorded in such an order is based, it 
certainly is a speaking order. This is; not 
dependant on what a party wants that auth- 
ority to say in that order: In -the light: of 
this I find that the ubovenoted -impugned 
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order which after making-a reference to the 
representation or explanation submitted . by 
the petitioner in reply to the ‘show -cause 
notice, Annexure P-i and the détailed - facts 
on which -the ultimate conclusion of re- 
moving the petitioner from the office of thi 
President of the Municipal Committee, Bar- 
nala, is based, cannot be styled as a non- 
speaking order. 


4. Faced with this situation, the learned 
counsel then had a tactical retreat by sub- 
mitting that this order does not contain the 
reasons for rejecting the detailed explanation 
submitted by him. In a nutshell, the learned 
counsel contended that as all the contentions, 
factual and legal raised by him in his ex- 
planation, Annexure P-2, have not been dis- 
cussed or met with in the impugned order, 
the same is an order either without reason- 
ing or arbitrary. This contention of the 
learned counsel again appears to be futile in 
the light of the Full Bench judgment of five 
learned Judges of this Court in the State of 
Punjab v. Bhagat Ram Patanga, (1969) 71 
Pun LR 625: (AIR 1970 Punj 9) which 
judgment later met the approval of the Su- 
preme Court in appeal (Bhagat Ram Patanga 
v. State of Punjab, AIR 1972 SC 1571). In 
that case the petitioner had been removed by 
the State Government from the membership 
of the Municipal Committee, Phagwara; in 
exercise of its powers under Section 16 (1) 
of the Act. The operative part of the pro- 
viso to this sub-section making it incumbent 
for the calling of an explanation of the mem- 
ber to be removed is pari materia with the 
proviso to Section 22 of the Act, under 
which section the impugned order has been 
passed by respondent No. 1. 


5. The precise question referred by the 
Division Bench to the Full Bench was :— 


“Whether an order of the State Govern- 
ment under Section 16 of the Punjab Munici- 
pal Act is or is not to be struck down be- 
cause it does not give reasons for its making 
by the State Government, even though no 
other flaw can be pointed out in it?” 

The Full Bench, after noticing the contents 
of the impugned order which ran as “where- 
as the Governor of Punjab after giving an 
opportunity to Shri Bhagat Ram _ Patanga, 
Member Municipal Committee, Phagwara of 
tendering an explanation under the proviso 
to Section 16 of the Punjab Municipal - Act, 
1911, is satisfied that the said Shri Bhagat 
Ram -Patanga has flagrantly- abused -his posi- 


tion as a member of. the aforesaid Commit- 


tee. Now, -therefore,. in -exercise . of ` the 
powers vested fin) to bim: under Clause (e) 


> 
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of sub-section (1) of Section 16 ibid, the 
Governor of Punjab is pleased to remove the 
said Shri Bhagat Ram Patanga from the 
membership of the Municipal Committee, 
Phagwara, from the date of publication of 
this notification in the official gazette and is 
further pleased to disqualify the said Shri 
Bhagat Ram Patanga for a period of three 
years from the aforesaid date under sub-sec- 
tion (2) of Section 16 ibid”, observed thus :— 


“The State Government while removing a 
municipal commissioner under Section 16 (1) 
may be expected to give an outline of. the 
process of reasoning by which they reached 
their decision ... ... .. In these matters the 
executive files do not contain judgments in 
such cases in the manner in which the same 
are prepared and written in Courts of law, 
but the executive file in the present cases 
leaves: not the least doubt, as in the words 
of their Lordships in Bhagat Raja’s case 
(AIR 1967 SC 1606) that an outline of the 
process of reasoning by which the Home 
Minister reached his decisions with regard to 
the respondents is to be found in this execu- 
tive file.. .. There appears the broad out- 
line of the manner in which the State Gov- 
ernment in the cases of the respondents 
reached its decisions.” 


As already pointed out earlier, this judgment 
of the Full Bench met with the approval of 
the Supreme Court in appeal. When this 
question was again raised before the Supreme 
Court in appeal (AIR 1972 SC 1571), by the 
learned counsel for Bhagat Ram Patanga, 
their Lordships, after observing that the Full 
Bench had rightly agreed with the appellant 
by holding the order of removal to be a 
quasi judicial order, further observed (at 
p. 1577 of AIR 1972 SC) :— 


“The appellant raised in consequence the 
further contention that the order dated 
September 11, 1962, has to- be struck 
down inasmuch as it does not give 
any . reasons. So far as this last aspect is 
concerned, we have already referred to the 
fact that the Full Bench of five Judges went 
through the file produced before it by the 
State and has come to the conclusion that 
there is a clear indication that the representa- 
tions of the appellant were taken into ac- 
count and considered by the Government 
before the order dated Sept. 11, 
passed.” 


Thus the above noted observations of the 


Full Bench of this Court and thé Supreme 
Court clearly indicate that what is required 


- ito be disclosed in an order. of the type of‘ 
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the impugned order is the ‘outline of the 
process of reasoning’ by which the govern- 
ment reached that conclusion. This of course 
is true as has been observed in Patanga’s 
case (supra) that when such an order is chal- 
lenged, the State Government must place 
before the Court the necessary materials 
which were available before it and which 
were taken into consideration for forming 
the opinion to remove the person concerned 
as a Member of the Committee or from the 
office of President or Vice President. At the 
instance of the learned counsel for the peti- 
tioner, We have. actually gone through the 
relevant files of the Government dealing witb 
the explanation or the representation made 
by the petitioner in reply to the show cause 
notice issued to him and we are more than 
satisfied that the Government has dealt with 
the same in an exhaustive and judicious 
manner. Various notings on that file made 
at different levels indicate that the explana- 
tion of the petitioner was considered in the 
light of the record of the Municipal Com- 
mittee — which was duly sent for — and it 
is only after that careful consideration of 
the entire matter that the impugned order 
was passed. The very fact that out of the 9 
charges which had been levelled against the 
petitioner only 5 were found to have been 
established against him as a result of the 
scrutiny of the relevant record in the light 
of his explanation is indicative of the fact 
that the Government fully applied its mind 
to the explanation offered by the petitioner 
and took an independent and just decision in 
the matter. 1, therefore. find no merit in 
this stand of the learned counsel. 


6. Equally meritless to my mind is the 
second contention of the learned counsel for 
the petitioner that in the case in hand the 
principles of natural justice stood violated in- 
asmuch as a copy of the report submitted by 
the Deputy Director was not supplied to the 
petitiorier before calling for the explanation. 
It is not disputed that rules of natural justice 
are not embodied ‘rules nor can they be 
elevated to the position of . fundamental 
tights. Their sole aim is to secure justice or 
to prevent miscarriage of justice. It is further 
conceded that these rules can operate only 
in areas not covered by any law. In the 
light of this conceded legal position, it is 
patent that if a statutory provision specifically 
or by necessary iraplication excludes or cur- 
tails the application of any rales of natural! 
justice then the Court cannot ignore the 


“mandate of the Legislature or’ the statutory, 


authority and read into the concerned provi, 
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sion anything more on the basis of the 
` ‘principles of natural justice. The applicabi- 

ity and scope of these principles to my mind 

is clearly codified and regulated by the pro- 
viso to Section 22 of the Act when it lays 
down that before the State Government 
notifies the removal of a President or a Vice 
President of Municipal Committee the reason 
or reasons for his proposed removal shall be 
communicated to him by means of a register- 
letter inviting his explanation in writing 
ithin 21 days of the receipt of the said 
‘communication. This provision of law further 
lays down that in case no such explanation 
is received in the office of the appropriate 
Secretary to the Government within the stipu- 
lated period of 21 days of the despatch of 
the said registered letter, the State Govern- 
pment may proceed to notify his removal. In 
|the light of this clear cut provision of law, 
to my mind, no scope is left for the argu- 
ment which the learned counsel for the peti- 
fehich sought to advance. The maximum to 

















which the petitioner was entitled to was that 
he could ask the State Government to make 
to him available the material on the basis of 
which the State Government had levelled 
icharges against him. In other words, he 
could ask for the material forming the basis 
of the charges enumerated in the show cause 
notice. It has been specifically averted by 
the respondents in their return that the re- 
port submitted by the Deputy Director was 
the result of a fact finding enquiry conducted 
by him after duly associating the petitioner. 
Further, according to the respondents, this 
report was not made the basis of the show 
cause notice or the charges mentioned there- 
fn; rather the show cause notice was based 
on the material which was otherwise avail- 
able from the records of the Committee of 
which the petitioner was ‘the President. As 
i matter of fact, the petitioner ‘never even 
fasked for a copy of the report made by the 
jDeputy Director and in the absence of the 
same the provisions of Section 22 of the Act 
did not make it obligatory on the respondents 
to supply a copy of that report to the peti- 
tioner. Jt is not in dispute that during the 
peininay or the fact finding enquiry con- 
ducted by the Deputy Director the petitioner 
[was associated with that enquiry and not 
;only that the petitioner was provided a per- 
sonal hearing in the matter before the pass- 
ing of the impugned order. In support of 
* his contention, the learned counsel for the 
petitioner has made a reference to certain 
observations made by some learned Judges 
of this Court in single Bench judgments such 
as Rajinder Singh v. Punjab State, (1976) 72 
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Pun LR 732, Panna Lal Nayar v. State of 
Punjab, 1979 Cur LJ (Civ) 306 (Punj & Har) 
and Ashok Kumar Pandhi v. State of Punjab 
(C. W. P. No. 3540 of 1980) decided on 7th 
of Jan., 1981,# but I find it unnecessary to 
examine those judgments in detail; firstly, 
for the reason that those observations appeal 
to have been made in the context and in the 
peculiar circumstances of those cases and se 
condly, in view of the following question 
raised and answered by the Full Bench in 
Patanga’s case (AIR 1970 Punj 9) (supra) :— 


“Fhe statutory procedure in the proviso 
to Section 16 (1) of the Act (this proviso, as 
already indicated, is parallel to the proviso 
to Section 22 of the Act) having been 
literally and completely complied “with, was 
there anything more left to be done by the 
appellant (State Government) for taking 
action according to Section 16 (1) (e) of the 
Act.” 

When this aspect of the matter was again 
highlighted before ‘their Lordships of the 
Supreme Court, it was observed thus :— 


“When once the Letters Patent Bench has 
held that the order passed by the State Gov- 
ernment is of ‘a quaSi-judicia] nature, it is 
obligatory on the part of the State Govern- 
ment to make available to the member con- 
cerned the materials available before it and 
on the basis of which the show cause notice 
is issued. Even if those materials are not 
referred to in the show cause notice in any 
great detail, it is open to the member con- 
cerned to request the State Government to 
furnish him the materials on which the show 
cause notice has been issued so that he may 
give an effective answer not only to the aver- 
ments contained in the show cause notice but 
also to the materials, on the basis of which 
the show cause notice has been issued.” 


It is not the case of the petitioner here that 
he bad either asked for a copy of the report 
submitted by Shri K. K. Sayal or any othep 
material. The contents of the show cause 
notice Annexure P-i do not make even a 
slightest reference to the abovesaid report. 
As already indicated, the detailed facts mene 
tioned in this show cause notice all through 
make a reference to the records of the 
Municipal Committee of which the petitioner 
himself was the President. Thus he cannot 
possibly now. plead that either he was not 
aware of that material or had been denied 
any access to the same, much less that. he 
requested for the supplying of any copies 


* Reported in 1981 Land LR 187 (Punj and 
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and the same was declined. In the light of 
the above noted observations of the Full 
Bench and the Supreme Court and the 

, factual position already pointed, I do not find 
that there has been any violation of any 
principles of natural justice or any prejudic® 
has been caused to the petitioner. In case 
the abovenoted single Bench judgments re- 
ferred to by the learned counsel for the peti- 
tioner are taken to mean anything more than 
what has been observed by the learned 
Judges of the Full Bench and the Supreme 
Court already referred to above, then those 
judgments obviously do not lay down the 
correct law and to that extent have to be 
overruled. 


7. No other contention having been 

gaised, we find, in the light of the discussion 

- above, the petition to be wholly devoid of 

merit and, therefore, dismiss the same but 
with no order as to costs. 


& S. SANDHAWALITA, C. J.:— I agree, 
Petition dismissed. 
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J. V. GUPTA, J. 


Parkash Chand Ahuja, Chandigarh, Appel- 
lant v. M/s. Dinesh Finance and Chit Fund 
Co. (Pvt.) Ltd., Chandigarh, Respondent. 


F. A. F. O. No. 123 of 1980, D/- 13-7- 
1982.% 


Arbitration Act (10 of 1940), Ss. 30, 33 — 
Objection petition challenging award on 
ground of non-existence of arbitration agree- 
ment — Limitation — Objection being cover- 
ed under Section 30 (c), period of limitation 
begins as provided under Article 119. AIR 
1968 Delhi 21 (FB), Held no longer good law 
in view of AIR 1976 SC 1745. (Limitation 
Act (36 of 1963), Article 119). 


An objection challenging the award on 
ground of non-existence of the arbitration 
agreement falls under Section 30 and there- 
fore the period of limitation should be count- 
ed as prescribed under Article 119 and not 
under the residuary Article of the Limita- 
tion Act. The general and unqualified 
language of Clause (c) of Section 30 includes 
an award on an invalid reference which may 

í be a nullity. AIR 1968 Delhi 21 (FB), Held 
no longer good law in view of AIR 1976 SC 
4745. (Para 1) 


*From order of R. K. Bansal, Sub. J., ist 
Class, Chandigarh, D/- 28-2-1980. 


HZ/HZ/D444/82/GDR 
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Cases Referred: Ciwonological Paras 
AIR 1978 Ker 208 t 
AIR 1978 Raj 134 i 
AIR 1976 SC 1745 i 
AIR 1968 Delhi 21: 69 Pun LR (D) 214 
. (FB) i 
AIR 1964 Punj 61 1 
AIR 1954 Punj 171 1 


Ashok Bhan and Ajay Kumar Mittal, for 
Appellant; D. V. Sehgal, P. S. Rana and 
B. R. Mahajan, for Respondent. 


JUDGMENT :— This appeal is directed 
against the order of the Subordinate Judge 
I Class, Chandigarh whereby the objection 
petition under Ss. 30 and 33 of the Arbitra- 
tion Act, 1940 filed on behalf of Parkash 
Chand Ahuja, appellant, was dismissed, be- 
ing barred by time. The award dated 
Oct. 5, 1977 was given by the Arbitrator in 
which the appellant was found liable to pay 
Rs. 29,663/- with interest at the rate of 12 per 
cent per annum from the date of the award 
up to the date of actual payment to the 
claimant-respondent. This award was filed 
in Court by the Arbitrator on Oct. 17, 1977. 
The learned Subordinate Judge passed the 
following order thereon :— 

“Present: The Arbitrator in person. 

Award has been filed. Notice to the par- 
ties be issued for filing the objections to the 


award on payment of process fee. To come 
up on 6-12-1977.” 


Later on, the respondents also filed an appli- 
cation on Oct. 19, 1977 for making the said 
award to be a rule of the Court. An appli- 
cation for ad interim attachment of the pro- 
perty was also filed on which ex parte order 
was passed on Nov. 21, 1977. Application 
for vacation of the ex parte order of attach- 
ment was filed on behalf of the appellant on 
Nov. 22, 1977. However, on Dec. 6, 1977 
an undertaking was given on behalf of the 
appellant with respect to the payment of the 
amount found due against him. Thus, on 
Dec. 6, 1977 the Court passed the following 
order :— 

“Present: Counsel for the Dinesh Finance 
— D. H. and counsel for Parkash Chand, 
respondent, 


Copy of application filed by the arbitrator 
has been provided to counsel for Parkash 
Chand, respondent. Counsel for D. H. has 
also filed an application for making the 
award a rule of the Court. Copy of the 
same has also been provided. To come up 
for filing the objection if any on 24-12-1977. 
Admittedly, the objections to the award 
under Ss. 30 and 33 of the Arbitration Act 
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were filed on Jan. 4, 1978. According to the 
learned counsel for the appellant, the objec- 
tions filed on Jan. 4, 1973 were within time, 
because copy of the application filed by the 
arbitrator was provided to him on Dec. 6, 
1977. According to the findings of the learn- 
ed Subordinate Judge, the copy of applica- 
tion filed by the arbitrator was given to the 
appellant on Nov. 24, 1977 when he was 
served through summons for Dec. 6, 1977. 
The endorsement made thereon in the band 
of the appellant is that summons and the 
copy received. The summons is duly signed 
by Parkash Chand Ahuja, appellant on 
Nov. 24, 1977. Admittedly, if the time is to 
run from Nov. 24, 1977, then the objections 
filed on Jan. 4, 1978 are barred by time, be- 
cause under Art. 119 of the Limitation Act, 
the period of limitation for an application 
to set aside the award under the Arbitration 
Act begins to run from the date of service 
of the notice of the filing of the Award”. 
Faced with this situation, the learned coun- 
sel for the appellant contended that the ob- 
jections were filed by him under Sec. 30, as 
well as S. 33 of the Arbitration Act. In the 
objection petition he did not challenge the 


` Award alone, but also alleged that there was: . 


no arbitration agreement on which: any 
reference could be made. According to the 
learned counsel, the award was claimed to 
be a nullity in the absence of any valid 
arbitration agreement. Such objection, ac- 
` ‘eording to him, was not the one under Sec- 

tion 30 of the Act and therefore, the objéc- 
- tion petition was within time as Article 119 
- would not be attracted in that case which 
only provides for setting aside the award 
under the arbitration agreement and not for 


~ ‘setting aside the. arbitration agreement. In 


support of this contention, he mainly relied 
-upon a Full Bench judgment of the Delhi 
High Court reported as Prem Sagar Chawla 
v. M/s: Security and Finance (P.) Ltd., (1967) 
69 Pun LR 214: (AIR 1968 Delhi 21). The 
question referred to the Full Bench was as 
under :— 


“Whether an application under Section 33 
of the Arbitration Act, 1940, challenging the 
validity of an award on the ground of non- 
existence of the arbitration agreement, is 
governed by Art. 119 (b) of the Limitation 
Act, 1963 (previously Art. 158 of the Limita- 
tion Act, 1908)?” 


The answer given to the question was -that 
«the non-existence and: invalidity of an arbi- 
-tration agreement are not grounds for setting 
aside the award under Sec. 30 of the . Arbi- 
ration Act.and Art. 158-of the Limitation 


- Kaka Singh v. Hazura Singh 


ed by the Full Bench of the Delhi 


A. LR. 


Act, 1908 does not apply where the relief 
sought is tohave the award declared null and 
void on the ground that there existed no 
arbitration agreement. Reference therein 
was also made to the judgment in United 
India Fire and General Insurance Co. Ltd. 
v. Bhagat Singh, AIR 1954 Punj 171 and 
Lal Chand v. Gopi Chand, AIR 1964 Punj 
61. The view taken therein was not accept- 
High 
Court. On the other hand, the learned 
counsel for the respondent referred to Union 
of India v. Om Parkash, AIR 1976 SC 1745 
which was further followed in Devendra 
Singh v. Kalyan Singh, AIR 1978 Raj 134 
and Joseph Philip v. Verkey Mathai, AIR 
1978 Ker 208. After hearing the learned 
counsel for the parties, I am of the con- 
sidered opinion that the learned Subordinate 
Judge rightly came to the conclusion that 
the objection petition filed on behalf of the 
appellant on Jan. 4, 1978 was barred by time 
as the period of limitation should be count- 
ed as prescribed under Art. 119 and not 
under the residuary Article of the Limitation 


` Act, as contended by the learned counsel for 


the appellant. In -Union of India’s case 
(supra) it has been held that the words “or 
is otherwise invalid” in S. 30 (c) are wide 
enough -to cover all forms of invalidity, in- 
cluding invalidity of the reference. There is 
no reason why the general and unqualified 
language of cl. (c) should not include an 
award on an invalid reference which may be 
a nullity. Where such: reference. has been 
made and awards are passed in pursuance of 
such reference, such awards cannot be set 


-aside as invalid on the ground that the refer- 


ence was incompetent, In view of this au- 
thoritative pronouncement, the judgment of 
the Delhi High Court cannot be said to be 
still good law. 


2. No other point arises. Combay, 
this appeal fails and is dismissed with costs. 
Appeal dismissed. 
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Kaka Singh, Appellant v. Hazura Singh 
and others, Respondents. 


. Second Appeal No. 1045 of 1972, Dj- 16-3 


.1982.* 


Punjab Redemption of Mortgages Act 
(2 of 1913), Ss. 4, 12-— Application for re 


. *Against decree of Nirpinder Singh, Addl. 


Dist. Judge, Barnala, D/- 
DZ/EZ/B775/82/AGM/SSG 


3-4-1972. 
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demption of mortgage undef S. 4 — Dis 
missal of, for want of proof regarding exist- 
ence or redemption of earlier mortgage 
Dismissal is not justifiable Order is a 
nullity — Suit for redemption under genera} 
law filed beyond one year from date of Drier 
— Suit is not time-barred. 


The order of the Collector rejecting an 
application for redemption of mortgage under 
S. 4, as time-barred, merely because there 
is no proof in regard to the existence or re- 
demption of an earlier mortgage effected on 
the same property, is not justifiable. An 
order of this nature is a nullity and can be 
safely ignored. The question of filing a suit 
to set aside such an order does not arise. 
Therefore a fresh suit for redemption brought 
under the general law after one year from 
the date of order cannot be held as time- 
barred on the ground that no suit to set 
aside the order of dismissal was filed within 
the prescribed limitation period of one year. 
AIR 1976 Punj 310 CFB), Rel. on. 

(Paras 2, 3) 


Cases Referred: | Chronological Paras 
AIR 1976 Punj 310:78 Pun LR 726 (FB) 3 


H. L. Sarin, Sr. Advocate with M. L. 
' Sarin and. Y. P.' Gandhi, for Appellant; 
Maluk Singh, for- ‘Respondents. 


JUDGMENT :— This secorid appeal hes 
been filed by Kaka Singh plaintiff in the cir- 
.cumstances which are these. The appellant 
had mortgaged land measuring 22  bighas 
14 biswas as detailed in: the plaint for 
” Rs, 652/- with Hazura Singh respondent 
No. 1 on June 3, £956. Subsequently land 
measuring. 46 Kanals and 1 Marla was carv- 
-ed out in lieu of the above land in consoli- 
«dation proceedings. The appellant claimed 
that in spite of his requests made to respon- 
dent No. 1 to allow redemption of the mort- 
gage on payment of Rs. 652/-, he . did not 
permit the same. The suit was, therefore, 
brought for possession of the land in dispute 
by redemption.’ The suit was contested by 
respondent No. 1 on various: grounds, but 
for the purpose of the present appeal, the 
only ground which is covered by issue No. 3 
‘and on which arguments ‘have been address- 
ed is that the appellant had filed an applica- 
tion for redemption of land before the Col- 
lector who had dismissed the same ‘on 
Oct. 13, 1959, vide order:.copy Ext: D2-and 
that no suit to set aside that ‘order had been 
` filed within the period of limitation, i.e., one 
year. The contention is that on account of 
this default, the suit filed by the appellant 
was barred- by ‘limitation... Both the Courts 
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below held the relevant issue against the ap- 
pellant whose suit was dismissed. 


2. Mr. H. L. Sarin, learned counsel for 
the appellant has referred to the crucial docu- 
ment, i.e., the order Ext. D2 and has sub- 
mitted that the Courts below have not inter- 
preted the true import of the said order, as 
this order had not been passed on consid- 
eration of the merits of the case. As such, 
the question of filing the suit within one year 
did not arise. After hearing the learned 
counsel for the parties, I find that the con- 
tention of the learned counsel for the appel- 
lant is well-based. A bare perusal of the 
order Ext. D2 ‘indicates that the application 
filed by the appellant under S. 4 of the Re- 
demption of Mortgages (Punjab) Act was re- 
jected merely on the ground that there was 
no proof in regard to an earlier mortgage 
effected on the same property. The observa~ 
tions of the Collector in this behalf may be 
noticed; 

“It has nowhere, therefore been shown that 
the first mortgage was ever redeemed by any 
document nor payment has been proved. 
Since no proof is forthcoming as to when 
the original mortgage was done by means of 
any document or oral testimony, the date 
of first mortgage cannot be ascertained. The 


_ application, therefore, on the face of it, ap- 


pears to be time-barred.” | 


. Merely because there was no proof in re- 
gard to the existence or redemption of the 
earlier mortgage, the learned Collector.. was 
not justified in rejecting the application as 
time-barred, as was done by him. An order 
of this nature is a nullity and could be 
safely ignored. The question of filing a suit 
to set aside this order did not, therefore, 
arise nor can it be said on that basis that the 
present suit filed by the appellant was barred 
by limitation. The Courts below appeared 
to have completely ignored this aspect of the 
matter and in such a situation, the illegality 
-committed in this behalf has to be rectified. 


3. It is well settled that if the Collector 
dismisses an application for redemption with- 
out considering the merits of the case, the 
question of filing a suit to get rid of that 
order does not arise, nor would such a suit 
filed under the general Jaw, be barred by 
limitation on that account. It is held by 
Full Bench of this Court in Chanan Singh 
Smt. Majo, (1976) 78 Pun LR 726: (An 
1976 Punj 310), that the dismissal of an ap- 
plication for redemption by the Collector on 
a technical’ ground like the application being 
premature, would not be hit by the stringent 
provisions of.S.-12 of the Redemption of 
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Mortgages (Punjab) Act, and there was no 
bar to a suit being brought for the redemp- 
tion of the morigage under the general law. 
The ratio of the said authority squarely 
covers the present case. Jn this view of the 
matter, the appeal succeeds and the judgment 
and decree of the lower appellate Court and 
those of the trial Court are reversed. The 
suit of the appellant is decreed in the terms, 
as prayed. 


4. In the circumstances of the case, the 
parties are left to bear their own costs 
throughout. 

Appeal allowed, 


AIR 1983 PUNJAB AND HARYANA 70 
FULL BENCH — 


S. $. SANDHAWALITA, C. J., S. P. GOYAL 
AND S. S. KANG, JJ. 


Gurpreet Singh Sidhu, Ludhiana anrd 
others, Petitioners v. Punjab University, 
Chandigarh and others, Respondents. 


Civil Writ Petn, No. 3480 of 1981, 
9-9-1982. 

(A) Constitution of India, Art. 226 — 
Writ of certiorari — Does not lie against a 
privately owned non-statutory institution. 

A writ of certiorari lies stricto sensu only 
against a body of persons enjoined to act 
judicially, therefore, a privately owned and 
privately managed non-statutory institution is 
outside the range of a writ of certiorari, 
AIR 1982 Punj & Har 228 (FB), Foll 

(Para 6) 


(8) Constitution of India, Arts. 226, 29, 
15, 30 — Privately owned and managed m- 
stitution receiving State aid — Admission to 
— No fundamental right on all citizens con- 
ferred — Writ of certiorari or mandamus is 
not maintainable against such institution. 
ILR (1976) 2 Punj & Har 859, Overruled. 


On the specific language of Arts. 15 and 
29 of the Constitution of India; on princi- 
ple; and on authoritative precedent, there is 
no fundamental right of equality, conferred 
on all citizens for admission on merit alone. 
in privately owned and managed educational 
institutions receiving aid out of State funds; 


D/- 


(ii) in accordance with the rule laid down 
in Pritam Singh Gill v. State of Punjab, 
AJR 1982 Punj & Har 228 (FB), no writ of 


*Decided by Full Bench on order of refer- 
ence made by S. S. Sandhawalia, C. J. and 
S. P. Goyal, J., D/- 19-11-1981 


KZ/KZ/E748/82/BNP 
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certiorari lies against privately owned and 
managed non-statutory educational institu- 
tions; ` 

(iii) Daya Nand Medical College and Hos- 
pital, is in no way, an instrumentality on 
agency of the State. Nor can it be said as 
a rule that privately owned and managed 
institutions imparting higher medical educa- 
tion would become instrumentalities o7 
agencies of the State merely by virtue of the 
provisions of the Indian Medical Council 
Act or the respective Universities to which 
they may stand affiliated; and 


(iv) Regulation-II of the Medical Council 
of India with regard to the selection of 
students to the medical faculty lays no sta- 
tutory public duty on the respondent-Medical 
College nor confers any legal right on the 
petitioners to enforce the same and conse- 
quently the pre-requisites for a writ of man- 
damus are not even remotely satisfied. ILR 
(1976) 2 Punj & Har 859, Overruled. 

(Para 35} 
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Kuldip Singh with Satpal Jain and Parveen 
Goyal. for Petitioners; A. Vishwanathan, 


1933. 


V. Ram Swaroop (for Nos. 2 and 3), G. R. 
Majithia and Salil Sagar (for No. i), for 
Respondents; R. S. Mongia, for the State; 
M. R. Agnihotri with O. P. Goyal, for added 
Respondents. 


S. S. SANDHAWALIA, C. 5.:— The 
larger question that looms in this set of three 
Civil Writ Petitions is— whether a writ of 
certiorari lies against a privately owned and 
privately managed Medical College and Hos- 
pital? Inevitably, at issue is the validity of 
the somewhat wide ranging observations in 
this context by the Division Bench in Karan 
Singh v. Kurukshetra University, ILR (1976) 
2 Punj & Har 859. Equally significant is 
the question — whether private institutions 
imparting higher medica] education are in- 
strumentalities or agencies of the State — 
which had also come to the fore in the bear- 
ibg of this reference to the Full Bench. 


2. The terra firma of the factual matrix 
giving rise to the aforesaid issues (which are 
otherwise pristinely legal) may be taken from 
the averments in C. W. P. No, 3480 of 1981 
(Gurpreet Singh v. Punjab University ete. 
The Managing Society of the Daya Nand 
Medical College and Hospital— respondent 
No. 2, is admittedly a private instittion 
registered under the Societies Registration 
Act. It is not in dispute that it is a chari- 
table religious society privately managing the 
Daya Nand Medical College and Hospital, 
which is claimed to be a minority institution 
protected by the Constitution. Another 
similar organisation is that of the Christian 
Medical College and Hospital also Jocated 
at Ludhiana. The 20 writ petitioners who 
are students seeking admission to the Daya 
Nand Medical College (hereinafter caleg 
"the Medical College’, aver that in the pros- 
pectus issued for this purpose, the admission 
to the M. B. B. S. Course was limited to 
categories (a) to (£) of para 7 thereof. How- 
ever, category (f) was later scrapped and 
after interviewing the eligible candidates, the 
Selection Committee, on Fuly 30, 1981 issued 
a provisional list of 50 selected candidates 
. vide annexure P/3. The petitioners claim 
that respondents Nos. 5 to 9 in the said list 
do not belong to category 7 (a) and apart 
from them other candidates who have been 
selected were not entitled to be considered 
fn this category. It is the case of the writ 
petitioners that in the event of the aforesaid 
persons being excluded from consideration 
because of para 7 (a), the writ petitioners are 
likely to be selected in their place. Tt is fur- 


ther averred that the Medical College receives ` 
the Punjab. 


substantial grants-in-aid from 


Gurpreet Singh v. Punjab University (FB) 


P.& H. 71 


Government and is strictly governed by the 
Regulations of the Punjab University and, 
therefore, under Art. 29 of the Constitution 
of India, the writ petitioners have a funda- 
mental right to claim admission which cap 
be enforced under Art. 226 of the Constitu- 
tion of India. The primary relief claimed is 
that the admission of respondents Nos. 5 to 
9 and all other similar candidates. provi- 
sionally admitted vide annexure P/3 be quash- 
ed. Equally, a mandamus is sought directing 
the respondent-Medical College to make 
admissions under category 7 (a) of the pros- 
pectus only from amongst the students who 
have passed from Punjab, Punjabi and Guru 
Nanak Dev Universities. 


3. On behalf of respondent-Medical’ Col- 
lege, the preliminary objections which have 
been expressly raised and strenuously pressed 
are, that the Medical College is a privately 
owned and a privately managed institution 
having its own Selection Committee which 
Jays down the rules for the admission within 
the parametres of binding instructions in so 


far as they relate to constitutional reserva- 


tions. Being a minority institution it is pro- 
tected’ by Arts. 29 and 30 of the Constitu- 
tion and has a guaranteed right of freedom 
of internal management and otherwise being 
a non-statutory body it is not covered by 
Article 12 thereof: Therefore, no writ par- 
ticularly that of certiorari lies against the 
bona fide selection made by the Selection 
Committee. 


4. On merits, it is pointed out that the 
prospectus itself made. it prominently clear 
that the Selection Committee can amend the 
criteria for admission as considered necessary 
from time to time by the authorities. It is 
claimed that having scrapped category 7 (8, 
the Selection Committee was free to. distri- 
bute the seats among other categories of 
create new categories for selection. It is 
further averred that the writ petitioners in 
fact figure nowhere (actually they fall fap 
below No. 27 therein) in the merit list of 
candidates from the Universities within the 
State of Punjab and, therefore, have no lecus 
standi to file the present petition. On the 
point of State aid, the averments in para-15 
are denied and the stand taken is that the 
Medical College receives less than 25 per 
cent of the total expenditure in this shape. 


_§. Gurpreet Singh’s ease, along with 
C. W. P. No. 3569 of 1981 (Miss Smita Ohf 
v. Punjab University etc.) originally. came 
up before my learned. brother $. P. Goyal, J. 
siting singly. The preliminary objection 
with regard to the maintainability of the 
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writ against a privately owned and privately 
managed institution was strenuously pressed 
before him. Noticing the recent decision in 
Ajay Hasia v. Khalid Mujib, AIR 1981 SC 
487 and the doubts raised against the ratio 
in Sh. Karan Singh’s case (LR (1976) 2 
Punj & Har 859) (supra) both the cases were 
referred to a larger Bench. 
Bench before which the matter was there- 
after placed, endorsed that view and took 
particular notice of the fact that the obser- 
vations in Karan Singh’s case (supra) had 
been doubted by Harbans Lal, J. in an ex- 


haustive reference order in Jaswinder Singh’ 


v. Punjab University, C. W. P. No. 4521 of 
1976, way back on September 9, 1976. 


However, when earlier the matter was placed . 


before the Full Bench, the writ petition was 
withdrawn thus rendering the reference in- 
fructuous. The present reference was, there- 
fore, necessitated (meanwhile C. W. P. No. 
4036 of 1981, Vimti Kakkar v. The Punjab 
University, was also directed to be heard 
with Gurpreet Singh’s case) and that is how 
these cases are before us. 


6. At the very threshold, it may be notic- 
ed that the significant question — whether a 
writ of certiorari lies against a privately 
owned and privately managed institution — 
is now authoritatively concluded against the 
petitioners (within this jurisdiction) by the 
exhaustive judgment of the Full Bench in 
Pritam Singh Gill v. State of Punjab, AIR 
1982 Punj & Har 228. The learned counsel 
for the petitioners laid no challenge whatso- 
ever to the enunciation of the law therein 
on this point. Because of this, it is un- 
mecessary to, traverse the same ground herein 
afresh. Affirming the detailed reasoning in 
this context, in paras 26 to 40 of the report 
in Pritam Singh’s case (supra), we hold that 
because of the settled law that a writ of 
certiorari lies stricto sensu only against a 
body of persons enjoined to act judicially, 
therefore, a privately owned and privately 
managed non-Statutory institution is outside 
the range of a writ of certiorari, The claim 
of the writ petitioners to quash the provi- 
‘Jsional selection made vide annexures P/3 is, 


therefore, negatived on this preliminary 
ground. 
7-8. Skirting the up-hill and indeed the 


impossible task of claiming a certiorari 
against the respondent-Medical College, Mr. 
Kuldip Singh, learned counsel for the peti- 
tioners then lowered his sights and laid claim 
“to a writ of mandamus directing the respon- 
dents to make admissions under cate- 
gory 7 (a): of thè prospectus only . from 
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amongst the students of the Universities 
located in the Punjab. In order to substan- 
tiate this claim, the basic stand of the learn- 
ed counsel was that the Medical College is, 
in essence, an instrumentality or an agency 
of the State and thus within the ambit of 
Art. 12 of the Constitution of India. This, 
in turn was rested primarily on the ground | 
that the respondent-Medical College was 
under a deep and pervasive control of the 
Central Government by virtue of the provi- 
sions of the Indian Medical Council Act, 
1956 and the Punjab University Act, 1947. 


9. It is apt to examine the two limbs of 
the aforesaid contention separately and one 
may first deal with the submission resting 
on the provisions of the Indian Medical 
Council Act. Apparently finding a total 
absence of any direct control of the Central 
Government over the Medical College the 
primary attempt on behalf of the petitioners 
was to establish an indirect or remote con- 
trol of the Central Government allegedly 
through the medium of the Medical Council 
of India. Indeed the core of the attack 
seems to be that the Medical Council con- 
stituted under Section 3 of the Indian Medi- 
cal Council Act exercises such a degree of 
control over all institutions imparting higher 
medical education, that the Central Govern- 
ment, which should be presumed to be con- 
trolling the aforesaid Medical Council, may 
be deemed as exercising an all pervasive 
control over the Medical College. Reliance 
was sought to be placed on Ss. 3, 16, 17, 18, 
19-A, 30, 32 and 33 of the Act in an attempt 
to inferentially show that the Central Gov- 


ernment exercised a total control over ths 
respondent-Medical College. 
10. A close analysis discloses that the 


aforesaid contentions suffer from an insidi- 
ous fallacy which in essence boomerangs on 
the stand taken by the petitioners so as to 
virtually demolish the same. A reference to 
Section 6 of the Act makes it manifest that 
the Medical Council of India is a body cor- 
porate having a perpetual succession and a 
common seal with powers to acquire and 
hold property and capacity to sue and be 
sued in its own name. Plainly enough the 
Medical Council is a statutory body clothed 
with a legal personality distinct and separate 
from the Central Government and is the 
creation of an Act of Parliament prescribing 
in detail for its functioning. Therefore it 
deserves highlighting that even if it be assum- 
ed that the Medical Council has a modicum 
of control over institutions running Medical 
Colleges iti does aot at all follow that the 
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Central Government would be clothed with 
an all pervasive control of such institutions 
by a process of remote reasoning. ‘This 
; apart, what calls for notice is that the execu- 
tive power of the Council is vested in the 
larger body constituted by Sec. 3 of the Act 
and a smaller body styled as an executive 
body provided for in S. 10. An analysis of 
these provisions seems to give the lie direct 
to the petitioners’ stand that the Medical 
Council is a mere shadow of the Central 
Government. In fact it is plain therefrom 
that both the Medical Council of India and 
the Executive Committee are in essence auto- 
nomous and predominently elected bodies 
which cannot at all be identified with the 
Central Government. To appreciate this if 
is necessary to read Ss. 3 and 10:— 


“S. 3. Constitution and composition of the 
Council : 
(1) The Central Government shall cause 
to be constituted a council consisting of the 
following members, namely, 


(a) one member from each State ‘other 
than a Union Territory, to be nominated by 
the Central Government in consultation with 
the State Government concerned; 

(b) one member from each University, to 
be elected from amongst the members of the 
medical faculty of the University by mem- 
bers of the Senate of the University or in 
case the University has no senate, by mem- 
bers of the Court; 

(c) one member from each State in which 
a State Medical Register is maintained, to 
be elected from amongst themselves by per- 
sons enrolled on such register who possess 
the medical qualifications included in the 
First or the Second Scheme or in Part IT of 
the Third Schedule; 


(d) seven members to be elected from 
amongst themselves by persons enrolled on 


any of the State Medical Registers who pos- 


sess the medical qualifications 
Part I of the Third Schedule; 

(e) eight members to be nominated by the 
Central Government. ` 


(2) The President and Vice-President of 
the Council shall. be elected by the members 
of the Council from amongst themselves. 


(3) No act done by the Council shall be 
questioned on the ground . merely of the 
existence of any vacancy in, or any defect 
in the constitution of the ‘Council. 

` S. 10. The Executive Committee: _ 


(1) The Executive Committee, hereinafter 
referred to as the Committee, shall consist 


included in 
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of the President and Vice-President, who 
shall be members ex officio, and not less 
than seven and not more than ten other 
members who shall be elected by the Coun- 
cil from amongst its members. 


(2) The President and Vice-President shall 
be the President and Vice-President respec- 
tively of the Committee. 


(3) In addition to the powers and duties 
conferred and imposed upon it by this Act, 
the Committee shall exercise and discharge 
such powers and duties as the Council may 
confer or impose upon it by any regulations 
which may be made in this behalf.” 


Now a reference to clause (b) of S. 3 (1) 
would show that this provides for one mem- 
ber from every University to be elected by 
the medical faculty or by the Senate in the 
composition of the Council. Similarly one 
member from each State is to be elected 
from persons on the State Medical Register. 
Clause (d) then provides for seven members 
to be elected from amongst persons enrolled 
on any of the State Medical Registers who 
possess the prescribed qualification. Sub-sec- 
tion (2) again lays down that the President 
and the Vice-President shall also be elected 
by the members of the Council from 
amongst themselves. A reference to Sch. I 
to the Act would indicate that even at the 
stage of its enactment there were as many 
as 43 Universities mentioned therein. There- 
fore cls. (b), (c) and (d) would leave no 
manner of doubt that the elected members 
of the Council far outnumber the eight 
members which can be nominated by the 
Central Government alone to the Council. 
Nor is it to be assumed that the Central 
Government in making these nominations 
(which appears to be a power coupled with 
duty) to a professional prestigious organisa« 
tion would necessarily appoint persons 
utterly subservient thereto. All this leaves 
no manner of doubt that the Medical Coun- 
cil of India far from merely being a Gov- 
ernment Department or a shadow thereof is 
in essence a statutory, autonomous, and pri- 
marily elected body. Again a reference to 
the aforequoted S. 10 shows that Executive 
Committee is constituted of the President 
turn are 
elected persons) and between 7 to 10 mem- 
bers who shall be elected by the Medical 
Council of India from amongst its members, 
The Committee, therefore, in which the ex- 
ecutive power under the Act is vested is 


‘again plainly an elected body and far from 
-being-a mere replica. of the Central Govern- 


ment. Therefore. the stand that any control 


+ 


74 P.&H. 


by the Medical Council of India or the 
Executive is deemed to be the control of the 
Central Government itself is on tbe face of 
it both fallacious and untenable, 


Hi. Once the aforesaid finding is arrived 
at it is futile to examine in detail the other 
provisions of the Act to which our attention 
was sought to be drawn as they merely in- 
dicate some modicum of control or super- 
vision by the Medical Council over the 
medical institutions in the country. This is 
zo because such a control by the Medical 
Council cannot even remotely be equated 
with that by the Central Government. Apart 
from this the provisions of Ss. 16 to 18 
merely empower the Council to require in- 
formation as to the courses of study and 
examinations from the Universities or Medi- 


cal Institutions in India, and to conduct an. 


fnspection of examinations and appoint 
visitors thereat. The powers of this nature 
can hardly be termed as an all pervasive or 
total control of the functioning of a pri- 
wately owned and privately managed institu- 
tion running a Medical College. Similarly 
Section 19 (a) empowering the laying down 
of minimum standard of medical education 
and Ss. 32 and 33 giving the usual powers 
to make rules and regulations do not in any 
way spell out an absoluteness of control en- 
visaged in this context. 


32. Learned counsel for the petitioners 
had also attempted to raise a half-hearted 
contention on the basis of the provisions of 
the Punjab University Act, 1949 and the 
Regulations framed thereunder. Our atten- 
tion was drawn to Ss. 27, 29 and 30 of the 
said Act providing for the affiliation of Col- 
leges and the obligation of such Colleges to 
make returns and reports to the University 
and the power of the latter to inspect them 
from time to time and lastly for the dis- 
affiliation of such Colleges, if necessary. 
Regulations providing for the conditions of 
affiliation and admission and migration of 
atudents etc. were also referred to. The 
somewhat tenuous argument herein was that 
the Punjab University again exercises con- 
siderable control over the Medical Colleges 
affiliated thereto. 


13. The aforesaid contention has only to 
be noticed and rejected. It could not even 
remotely. be disputed that the University is 
both a statutory and an autonomous body 
created by the Punjab University Act. It 
could not be urged with any seriousness that 
the University is in any way a mere shadow 
or limb of the Government. It is an im 
‘gorporated body by virtue of S. 4 and a 
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reference to S. 8 would show that the 
supreme authority of the University vests in 
the Senate. That the senate is primarily an 
elected and independent body as also the 
Syndicate in which the executive powers of 
the University are vested by Section 20 was 
not at all disputed before us. Consequently 
it is plain that even assuming that the Punjab 
University exercises a modicum of control 
over the respondent Daya Nand Medical Col- 
lege this by itself cannot remotely establish 
that the State in any way has an all perva- 
sive control of the same. 


14. Inevitably the claim of the petitioners 
that the respondent Medical College is an 
instrumentality or an agency of the State has 
now to be tested on the touch-stone of the 
authoritative observations in Ajay Hasia v. 
Khalid Mujib, AIR 1981 SC 487, on which 
indeed primary reliance was placed by Mr. 
Kuldip Singh as well. It is unnecessary now 
to go to the larger rationale of the judgment 
because the tests for determining as to when 


a body can be said to be an instrumentality 


or agency of the Government have how been 
authoritatively formulated, to which refer- 
ence would follow. However, before apply- 
ing the same it is relevant to notice that the 
final Court has itself tried to tread a golden 
mean in determining whether a body is an 
instrumentality of the State or otherwise. 
Regarding the application of these tests it 
was rightly observed as under (at p. 496) :— 
“ue ++ os These tests are not conclusive 
or clinching, but they are merely indicative 
indicia which have to be used with care and 
caution, because while stressing the necessity 
of a wide meaning to be placed on the ex- 
pression ‘other authorities’, it must be realised 
that it should not be stretched so far as to 
bring in every autonomous body which has 
some nexus with the Government within the 
sweep of the expression. A wide enlarge- 
ment of the meaning must be tempered by a 
wise limitation.” 
With the aforesaid note of caution clearly in 
mind one may now proceed to notice the six 
tests and apply the same with particularity 
to the respondent-Medical College :— 


“(1) One thing is clear that if the entire 
share capital of the corporation is beld by 
Government it would go a long way towards 
indicating that the corporation is an instru- 
mentality or agency of Government; 

(2) Where the financial assistance of the 
State is so much as to meet almost entire ex- 
penditure of the corporation, it would afford 
some indication of the corporation being im- 
pregnated with governmental character; ` ` 
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(3) It may also be a relevant factor — 
whether the corporation enjoys monopoly 
status which is the State conferred or State 
protected; 


(4) Existence of deep and pervasive State 
control may afford an indication that the 
Corporation is a State agency or instru- 
mentality; 

(5) If the functions of the corporation are 
of public importance and closely related to 
governmental functions, it would be a rel- 
evant factor in classifying the corporation as 
an instrumentality or agency of Government; 

(6) Specifically, if a department of Gov- 
ernment is transferred to a corporation, it 
would be a strong factor supportive of this 
inference of the corporation being an instru- 
mentality or agency of Government.” 


Herein it is plain that no question of any 
governmental share capital in the respondent- 
institution arises at all. The unrebutted aver- 
ment of the respondent is that the respon- 
dent-College receives less than 25 per cent of 


its total expenditure as State aid. The second’ 


test which requires that the financial assist- 
ance must be such as to meet almost the 
entire expenditure of the Corporation is, 
therefore, not even remotely satisfied. Equally 
evident it is that no question of the respon- 
dent commanding any monopoly status or 
its functions being closely related to govern- 
mental functions arises here. Similarly the 
sixth test regarding a department of Govern- 
ment being transferred to the corporation is 
not even remotely attracted. The detailed 
discussion earlier would show that any modi- 
cum of control by the Medical Council of 
India or the Punjab University has not the 
least relevance to the deep and all pervasive 
State control required by test No. 4. It 
seems to be plain that not even one of the 
six authoritative tests laid down stands satis- 
fied herein. 


15. In this context it is also apt to recall 
the observations of the Full Bench in Pritam 
Singh Gill’s case (AIR 1982 Punj & Har 228 
at pp. 233-234) (supra)— 


“u,v «+ However, what deseryés high- 
lighting herein is the fact that it is not any 
finical kind of State control which is ade- 
quate to satisfy the stringent conditions 
spelled out in test No. 4. It can perhaps be 
said that with the ever extending activities 
of the welfare State. there would hardly be 
a field wherein it may not exercise some 
modicum of control or interference. How- 
ever, this is not the kind of control which 
would convert any and every legal person 
into a State for the purposes of Article i2 
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What their 
Lordships have highlighted is that, firstly, 
the State control must be both deep and 
pervasive. Not only that, its depth and per- 
vasiveness must be of a kind as to lead to a 
clear pointer that the body indeed is either 
a State agency or an instrumentality thereof.” 
In the light of the aforesaid legal and factual 
position the conclusion is inevitable that the 
respondent-Medical College and hospital is 
in no way an instrumentality or agency of 
the State. Nor can it be said as a rule that 
privately owned and privately managed in- 
stitutions imparting higher medical education 
would become instrumentalities or agencies 
of the State merely because of the provisions 
of the Indian Medical Council Act or the 
Universities, to which they may be affiliated. 


16. Repelled on his main ground that the 
respondent-Medical College was an instru- 
mentality or agency of the State (with the 
consequent applicability of Article 14), Mr. 
Kuldip Singh had then raised an ancillary 
contention. This was rested wholly on Re- 
gulation II of the Medical Council of India 
with regard to the selection of students to 
the Medical Faculty. ït was contended that 
this Regulation If has statutory force and it 
lays a mandatory duty on the respondent- 
College to make selections for admission in 
accordance therewith, which can be enforced 
by a writ of mandamus despite the fact that 
the respondent-Collese is a private body. 

17. To appreciate this contention, ons 
must first read the relevant part of Regula- 
tion II of the Medical Council of India :— 

_ “IE. Selection of students :— 


The selection of students to a medical col- 
lege should be based solely on merit of the 
candidate and for determination of merit, 
the following criteria be adopted uniformly 
throughout the country :— 

(a) In States, having only one Medical 
College and one University/Board/Examining 
Body conducting the qualifying examination, 
the marks obtained at such qualifying ex- 
amination be taken into consideration. 

(b) In States having more than one Univer- 
sity/Board/Examination Body conducting the 
qualifying examination (or where there are 
more than one medical college under the 
administrative control of one authority), a 
competitive entrance examination should be 
held so as to achieve a uniform evaluation 
due to the variation of the standard of 
qualifying examinations conducted by dit- 
ferent agencies. 

(o) to (e) ate a see eee 
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In the context of the afore-quoted Regula- 
tion, it seems wholly unnecessary to examine 
the ancillary contention raised on behalf of 
the petitioners on principle because it is con- 
cluded against tbem by the authoritative 
precedent in State of M. P. v. Nivedita Jain, 
AIR 1981 SC 2045. Therein, their Lord- 
ships had occasion to exhaustively consider 
the scope of Regulations I and II of the 
Medical Council of India. It was held that 
Regulation I, which prescribes for the eligibi- 
lity of candidates for admission to medical 
courses, was mandatory whereas Regula- 
tion II, far from being so, did not have any 
statutory force., In fact, it was after opining 
that Regulation II, recommending the pro- 
cess of selection, was outside the authority 
of the Council under Section 33 of the Indian 
Medical Council Act that their lordships, for 
a variety of other reasons, concluded as 
under (at p. 2057) :— 

“We are, therefore, of the opinion that Re- 
gulation IL of the Council, which is merely 
_ directory and in the nature of a recom- 
mendation, has no such statutory force as to 
render the order in question which contra- 
venes the said Regulation, illegal, invalid and 
unconstitutional.” 


18. Once it is held that Regulation II is 
neither mandatory nor has a statutory force 
and is beyond the scope of Section 33 of the 
Indian Medical Council Act, it seems to be 
plain that the very corner-stone of the peti- 
tioners’ stand in this context falls and the 
argument resting thereon must crumble. The 
Full Bench in Pritam Singh Gill v. State’ of 
Punjab, AIR 1982 Punj & Har 228, pithily 
summed up’ the basic prerequisites for a writ 
of mandamus as under (at p. 245) :— 

“It would be manifest from the above that 
to successfully invoke the mandamus juris- 
diction, the petitioner has not only to show 
a clear public or statutory duty laid on the 
respondent but an equally clear legal right to 
enforce the same.” 

‘In view of the findings above, it seems to be 

plain that neither of the two conditions is 
_ even remotely satisfied here and, therefore, 
the claim for a writ of mandamus must be 
rejected. T 

19. The last arrow to the bow of the 
petitioners was a firm reliance on the view 
expressed by the. Division Bench in Karan 
. Singh v. Kurukshetra University, ILR (1976) 
2 Punj & Har 859.> On those premises, it 
was contended that.even though the respon- 
dent-Medical College was-a private. body yet 
Article 29 (2) confers a fundamental right 
on the petitioners to: be--considered-for àd- 
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mission thereto on merits alone and a cor- 
responding duty on the respondent which can 
be enforced against it by mandamus. Un- 
doubtedly, the observations in Karan Singh’s , 
case (supra) lend unstinted support to the 
stand, yet we must proceed to examine the 
correctness of the same in view of a frontal 


. Challenge raised thereto on behalf of the 


respondents. Indeed, as was noticed at the 
outset, a pointed doubt about the validity of 
this view had necessitated this reference to 
the larger Bench. 


20. Now a close analysis of the judgment 
in Karan Singh’s case on this particular point 
would indicate that the Bench rejected the 
strenuously pressed twin preliminary objec- 
tions on behalf of a private rural educational 
college at Kaithal, that the student-writ peti- 
fioners had no fundamental or legal right to 
claim admission to the said College (on which 
alone a writ of mandamus was sought to be 
rested) and consequently no writ was com- 
petent against a private educational institu- 
tion. The basic premise on which the Divi- 
sion Bench proceeded was that Art. 29 (2) of 
the Constitution confers a fundamental right 
on the students to be considered .for admis-: 
sion on merits alone to all educational in- 
stitutions aided out of State fund. Inevitably 
a corresponding duty on such institutions to 
admit students was inferred which was held 
to be enforceable by way of a writ as well. 


21. It seems to ‘be manifest that the core 


‘question herein is whether Article 29 (2) 


confers a fundamental right of. equality öf- 
admission on all eligible students to a State 
aided private educational institution. With 
the greatest respect it appears to me ‘that. the | 
said Article confers no such doétrinaire right 
and construing it.in any. such-abstruse terms 
May, apart from other anamolies tend to 
erode the protection expressly afforded to the 
cultural and educational rights-.of .the ‘mino- 


-Tities by. Articles 29 and 30 of the Constitu- 


tion itself. re a ah 

22. What precisely is the width and the 
scope of Article 29 (2) must not -be . con- 
strued in isolation but.in the larger scheme 
of the fundamental rights ..guaranteed by 


: Part II of the. Constitution. This part is 


prominently: and meaningfully categorised by 
the framers of the Constitution. themselves. 
The opening Articles 12.and 13 of the Chap- 


‘ter are general in nature containing therein - 


the definition clause and the declaration that 


-laws inconsistent with or in -derogation of 


the fundamental rights are void.-to. that ex- 
tent. Thereafter follow the Articles under 


athe. distinct sub-heads — the rights, of equa- 


lity, the rights of-.freedom, the- rights. against 
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exploitation and the right of freedom of re- 
ligion etc. What would prominently catch 
the eye first in this context, therefore, is the 
fact that Article 29 (2) does not fall within 
any of this set of fundamental rights com- 
prised in Articles 14 to 28 and separately 
categorised as well. If it were at all intend- 
ed to confer a general fundamental right of 
equality: of admission to all students in all 
State aided institutions then its rightful place 
should have been within the well-known 
tights to equality. Nor does this Article 
come within the ambit of the now celebrated 
rights of freedom generally and freedom of 
religion particularly and the prohibition 
against exploitation. The location of this 
Article and its express exclusion from the 
generic fundamental rights is thus a matter 
of patent significance which cannot be lost 
sight of. 


23. In the converse Article 29 (2) falls 
within the specific head of the ‘Cultural and 
Educational Rights’ which have been guaran- 
teed to the minorities. The heading of the 
“Article and its marginal note is not without 
significance and has been so construed auth- 
oritatively.. In- terms these provisions are de- 
clared to be for the protection bf the interest 
of minorities. Similar. language is again used 
in the heading of “Article 30. It is well- 


settled that the two Articles 29 and 30 are - 


parts of the same integrated whole of the 
protection of cultural and educational rights 
of minorities and have. to'be read together. 


‘. 94. Now apart from the above Clause (2) 
“of Article 29 is undoubtedly connected with 
-" Clause (1) thereof to which it succeeds, In- 
deed it has been sometimes said that it is in 
the- nature of a proviso to Clause (1). The 
“Jater provision guarantees a right to every 


section of the citizen of India who have a | 
distinct !@nguage, script or culture of its own . 


to preserve the same. There is no dispute 
-that this right includes within it the conse- 
quential right’ of such a minority ‘to estab- 
lish and maintain educational institutions of 
. its own in order to conserve such language, 
script or culture.’ An educational institution 
of this kind run by such a- minority ` com- 
munity, which receives no ‘aid’ from the State 
-. funds, -is thus clearly out of ambit of Cl. (2) 
. of Article 29. Indeed apart from minority 
Schools and Colleges educational institutions 
- not run’ by the: State itself are divisible ‘into 
- + three classes~— ns ee = a 


- G) those which do not seek either aid: oF 
wecognition from the State; , >` 
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(ii) those which seek recognition by the 
State or University authorities but no aid, 
and 

(ii) those which seek and secure financial 
aid. 

It seems to be plain on principle and is other- 
wise settled beyond cavil that private educa- 
tional institutions falling in categories (i) and 
(ii) above in whose case no strings of State 
aid are attached are free to establish and 
administer these educational institutions with 
a modicum of internal freedom of manage- 
ment. As against these institutions no gene- 
ral fundamental right of equality of admis- 
sion on merits can even be invoked under 
any constitutional provision. So far ag 
minority institutions of this nature are con- 
cerned their freedom of management is con: 
stitutionally guaranteed and cannot be ever 
impinged upon by Parliamentary or State 
laws. It would seem to follow that if a 
minority institution which receives no aid 
out of the State funds chooses to bar its 
door against citizens not belonging to the 
same community it would well be within its 
rights to do so. Similarly privately owned 
and privately managed educational institu: 
tions not receiving State aid (even thougt 
not falling within the category of-a minority 
institution) would equally have a freedom o! 
internal management subject, of course, tc 
any State laws made to the contrary. It i 
thus evident that with regard to the afore 
Said classes of educational institutions u 


. funamental right generally of all citizen stu 


dents to claim admission can possibly arise 
Therefore the premise that Article 29 (2 
confers a fundamental right of equality o 
admission to all educational institutions i 
plainly untenable. In other words all privat 
educational institutions not receiving aid ou 
of State funds are wholly out of the ambi 
of Article 29 (2). 

25. Coming now to the specific languag 
of Article 29 (2) it deals specifically with tw: 
namely 


receiving aid out of State funds. It is apt t 
deal with these separately and one may firs 


“advert to those educational institutions re 


ceiving aid out of State funds. Undoubted! 
these institutions come within the ambit c 
this Article. What, however, calls for notic 
herein. is that- Article 29 (2) is couched i 
the language of prohibition which is limite 


‘in. terms and- not in those of the confermen 
.of:a general or generic right: of equality 


The prohibition here is specific and confine 
to four.grounds alone on which discrimina 


ition for admission. inte educational institu 
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tions receiving aid out of the State funds. is 
barred. These are in terms those of religion, 
race, caste and language. Of particular 
significance is the use of the word ‘only’ in 
this context by the framers of the Constitu- 
tion. Therefore the prohibition extends only 
to these four categories and necessarily does 
not cover any other ground. It would follow, 
therefore, that a denial of admission into any 
educational institutions of this nature also 
on grounds other than these four is in ne 
way prohibited and indeed from the language 
employed it is either recognised or certainly 
acquiesced in. It seems to be plain that if 
the intent was to confer any generic right of 
equality of admission on merit to all these 
institutions there was no difficulty in plainly 
and simply conferring an equality of admis- 
sion on all citizens to State aided educa- 
tional institutions. No such wide ranging 
language has been used and on the other 
hand designedly constricted and specific 
phraseology employed. It consequently 
follows that the prohibition under Art. 29 (2) 
is confined only to discrimination on grounds 
of religion, race, caste and language in State 
aided institutions and no more. 

25-A. Adverting now to educational in- 
stitutions maintained by the State exclusively 
and to which also Article 29 (2) applies it is 
plain that they form a distinct class. What 
perhaps calls for prominent notice is the fact 
that when the State itself runs educational 
institutions it is in an intrinsically different 
position from private individuals or collection 
of private persons or minorities owning and 
managing their educational institutions. Be- 
cause of the equality clauses of the funda- 
mental rights which are applicable to the 
State alone it cannot even in this field act 
arbitrarily. It is now too well-settled that 
any arbitrary, unguided or whimsical exercise 
of power by the State even in its administra- 
tive functions is correctible under the Con- 
stitution. However, private persons or col- 
lection of private persons running charitable 
or minority educational institutions do not 
seem to be under any such obligation which 
has been laid by the Constitution on the 
State alone. The distinction between the 
limitation placed on State action by the 
fundamental rights and other provisions of 
the Constitution has to be kept sharply im 
mind because those considerations cannot 
mathematically apply to private persons or 
association of private persons establishing 
and administering educational institutions. 
Indeed so far as the minorities are concerned 
this freedom to administer educational in- 
stitutions of their choice is a guaranteed 
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tight which cannot be infringed by ordinary- 
laws. Indeed it is the ignoring of this dis- 
tinction betwixt the State action and private 
action which seems to have led to the fallacy 
of assuming that what would be true qua in- 
stitutions exclusively maintained by the State 
would be applicable also to privately owned 
and privately managed educational institu- 
tions. 

26. Again viewing Article 29 as an 
integral whole it would appear that whilst 
Clause (1) thereof guaranteed to a sectional 
minority a right to establish and administer 
educational institutions for conserving its 
language, script or culture yet at the same 
time by Clause (2) a fetter was placed thereon 
of such an institution received aid out of the 
State funds. To repeat if such a minority 
institution received no aid its right to admit 
or not to admit students was unfettered but 
if it received aid out of State funds then 
Clause (2) exacted a price therefor that even 
such an institution could then no longer dis- 
criminate on four express prohibited grounds 
of religion, race, caste and language. Now 
this Clause (2) was widely worded in orden 
to alley any. apprehension that minorities 
may themselves be discriminated against on 
the aforesaid four grounds for admission inte 
majority institutions or those run by the 
State. This is indeed evident from ths 
language of the Article itself but as an aid 
the legislative history thereof is again a 
pointer to the same effect. Reference in this 
connection may be made to the authoritative 
work on the framing of Indian Constitution 
by B. Shiva Rao- (pages 272 to 281) which 
would indicate that the larger thrust of these 
provisions was not the conferment of . any 
generic fundamental rights on citizens bug 
the protection of the interest of minorities 
and the apprehension of any discrimination 
against them. 


27. Equally apt is to advert to Art. 15 (4) 
and arrive at a harmonious construction of 
the same with Article 29 (2). As has already 
been noticed, if it was intended te confer 
any fundamental right of equality of admis- 
sion for citizens to even private educational 
institutions receiving aid from State funds 
then its rightful’ place should well have been 
within Article 15 itself originally. Further 
as a matter of legislative history it deserves 
recalling that in State of Madras v. Smt, 
Champakam Dorairajan, AIR 1951 .SC 226, 
the Supreme Court had struck down the re- 
servations made in favour of minorities on 
the basis of what was called the communal 
G. O. in State run institutions in Madras on 
the 9th of Aprii. 1951, primarily because of 
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its contravention of Article 29 (2). As a 
consequence of this judgment Clause (4) of 
Article 15 was added by the Constitution 
(Ist Amendment) Act 1951. This, in essence, 
was limited to Iegitimising the reservation of 
seats in educational institutions for educa- 
tionally backward classes or for Scheduled 
Castes and Scheduled Tribes. It is significant 
that even when making this amendment no 
general right of equality of admission to all 
educational institutions including private ones 
receiving State aid was even remotely attempt- 
ed. Equally significant it is that though 
Article 15 further prohibits discrimination on 
the basis of caste and place of birth also 
these do not find any mention in Art. 29 (2). 
Jt is obvious that categorisation on the basis 
of sex and place of birth would be perfectly 
legitimate under Article 29 (2). This also 
highlights the fact that the prohibition in 
Article 29 £2) is limited and confined only 
to religion, race, caste and language and is 
in contrast to the larger fundamental right 
spelt out in the generic provisions of Arti- 
cle 15. 


28. Lastly it would appear that carried to 
the abstruse length of reading Article 29 (2) 
as a generic fundamental right of equality of 
admission on merits to alf educational in- 
stitutions receiving aid out of State funds 
would tend to conflict and erode the protec- 
tion afforded to minorities to establish and 
administer educational institutions of their 
choice. That the establishment of such in- 
stitutions by minorities and the freedom of 
fnternal administration thereof. by them is 
the core of the protection of such cultural 
and educational rights is spelt out by a string 
of cases of the final Court beginning with 
the reference on the Kerala Education Bill, 
AIR 1958 SC 956. If a fundamental right 
of equality of admission to all citizens even 
into such minority educational institutions 
on the ground that they receive aid out of 
State funds is enforced it would be obvious 
that the minority right to administer their 
educational institutions (with State aid} in- 
cluding therein the right of admission would 
necessarily give way to such a claim and 
would be eroded. In fact the general 
citizenry would thus be able to swamp the 
minority institutions and thus take away its 
minority character and the protection in 
terms sought to be given to them under Arti- 


cles 29 and 30. Such a construction would ` 


also tend to dry up the sources to private 
charity and enterprise in the field of educa- 
tion which have so far contributed materially 
fo the- cultural and educational development 


Gurpreet Singh v. Punjab University (FB) 


P.&H. 79 


of the country. If privately owned and pri- 
vately managed educational institutions and 
particularly those maintained by the minority 
community are left with no freedom of inter- 
nal management and admission the motivat 
ing purpose for their creation would be lost 
and the large sphere of private financial con- 
tribution to educational development would 
be scotched at its very source. Consequently 
in: order to harmonise with the constitutional 
protection to minority cultural! and educa 
tional rights, Article 29 (2) has to be read 
within the four-corners thereof and not in 
conflict therewith. 


29. What emerges from the aforesaid dis- 
cussion on. the basis of the provisions of the 
Constitution itself and on principle seems tc 
be equally well supported by precedent if 
not directly but certainly by way of analogy. 
In Karan Singh’s case (LR (1976) 2 Punj 
and Har 859) reliance was particularly sough' 
to be placed on Champakam Dorairajan’s 
case (AFR 1951 SC’ 226) (supra). What 
however, seems to have missed notice is the 
significant fact that specifically that was =£ 
ease of discrimination on the basis of the 
Communal G. O. particularly with regard tc 
discrimination on grounds of caste and re 
ligion. The educational institutions thereir 
far from being private ones were being rut 
by the State itself. The case was thus un 
doubtedly within that limited sphere wher 
Article 29 (2) would have play. With the 
greatest respect I am unable to derive any 
general fundamental right of equality of ad 
mission to all private educational institution, 
receiving State aid from the said judgment 
Equally it bears repetition. that this judgmen 
led to an amendment of the Constitution anı 
the insertion of Clause {4} to Article E 
which again negatives any such intent o: 
conferring a generic right. In State of Bom 
bay v. Bombay Education Society, AIR 195: 
SC 561, their Lordships again highlighted th 
distinction between the general right unde 
Article 15 and the circumscribed prohibitio: 
in Article 29 (2). It was pin-pointed tha 
the latter was only a remedy or protectioi 
against a species of wrong, namely, the limit 
ed discrimination on four grounds oni 
specified therein, in those terms (at p. 566) :— 

= . Article 15 protects all citizen 
against the State. whereas. the protection o 
Article 2% (2} extends against the State o 
anybody who denies the right conferred b 
it. Further Article 15 protects all citizen 
against discrimination generally but Arti 
cle 29 (2) is a protection against a particula 
species. of wrong namely: denia} of admissioz 
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into educational institutions of the specified 
kind.” 

Again in the celebrated reference in the 
matter of the Kerala Education Bill (AIR 
1958 SC 956), Chief Justice Das observed as 
follows (at p. 978) :— 


©. ve ace The real import of Art. 29 (2) 

and “Art, 30 (1) seems to us to be that they 
clearly contemplate a minority institution 
with a sprinkling of outsiders admitted into 
it,” 
The limited protection afforded by Article 29 
was again reiterated in W. Proost v. State 
of Bihar, AIR 1969 SC 465. However, more 
pointed observations were made by their 
Lordships in the celebrated case of Kumari 
Chitra Ghosh v. Union of India, AIR 1970 
SC 35, as under (at p. 38) :— 


“We are unable to see how Art, 15 (1) can 
be invoked in the present case. The rules 
do not discriminate between any citizen on 
grounds only of religion,’ race, caste, sex, 
place of birth or any of them. Nor is Arti- 
cle 29 (2) of any assistance to the appellants. 
They are not being denied admission into 
the Medical College on grounds only of te- 
ligion, race, caste, language or any of them. 
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Later in an exhaustive judgment by a Nine 
Judges Bench in Ahmedabad St. Xaviers Col- 
lege v. State of Gujarat, AIR 1974 SC 1389, 
the aforesaid principle stands ‘authoritatively 
reiterated. 


30. In fairness to the fearned counsel for 
the petitioners reference must be made to 
Randhir Singh v. State of Haryana, AIR 
1977 SC 2209, on which some mis-placed re- 
liance was sought to be placed for contending 
that such a generic right was enforceable 
against a private institution as well. 


31. Counsel’s reliance on Randhir Singh’s 
case (supra) obviously stems from a patent 
factual misapprehension. It was sought to 
be assumed that Kamla Nehru School in 
which admission was sought by the peti- 
tioners therein was a private institution. This 
stand is, however, totally belied. Randhir 
Singh’s: case (supra) was an appeal from a 
judgment of this Court dismissing C. W. P. 
No. 1506 of 1977 in limine on Ist of June, 
1977. A reference to the original record 
would disclose that the petitioners’ own case 
was that the Kamla Nehru School was the 
junior wing of Moti Lal Nehru School of 
Sports, Rai, which on the petitioners’ own 
averments was set up in 1974 by the Gov- 


ernment of Haryana and was being admir-. 


istered by it through the Secretary, Govern- 
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ment of Haryana, Sports Department. {It is 
thus plain that the educational institution 


was a Government owned and Government 
run institution. Even otherwise it is plain 
that the question of maintainability of a 
writ against private institution was not and 
in fact could not even be remotely raised 
before their Lordships of the Supreme Court 
far from being pronounced thereupon. The 
only objection referred to in paragraph 5 of 
the report (on which alone tenuous -eliance 
was placed) was that during the emergency 
the writ, was not maintainable under the 
amended provision of Article 226 of the 
Constitution. Their Lordships repelied that 
objection summarily which cannot even re- 
motely be considered as a warrant for hold- 
ing that there was either a fundamental right 
of admission to all private institutions as 
well or that a writ was maintainable against 
the same. 


32. On the other hand, within this 
Court, there is a long line of precedent 
frontally contrary to the stand taken on be- 
half of the petitioners. Reference, in this 
context may instructively be made to Sati- 
shwar Singh v. Chief Commissioner, Union 
Territory of Chandigarh, (1970) 72 Pun 76; 
Harish Kumar Jain v. Punjab University, 
(1970) 72 Pun LR 989; Dewa Singh v. Kuru- 
kshetra University, AIR 1971 Punj & Har 
340 and Chaman Lal Talwar v. Guru Nanak 
University, AIR 1973 Punj & Har 390. 


33. Equally, there seems to be virtual un- 
animity in precedents of the other High 
Courts in line with the aforesaid view. With- 
out quoting extensively ‘therefrom, reference 
in this connection may be made to Ramesh 
Chandra Chaube v. Principal, Bipin Behari 
Intermediate College, Jhansi, AIR 1953 Ali 
90; Km. Asha Lata v. Principal, Meerut Col- 
lege, Meerut, AIR 1959 All 224; Vikaruddin 
v. Osmania University, AIR 1954 Hyd 25; 
Anand Kumar Jain v. Government of 
Madhya Pradesh, AIR 1959 Madh Pra 265; 
Sardar Jaswant Singh v. Board of Secondary 


‘Education, West Bengal, AIR 1962 Cal 20; 


Dr., R. Narayana Swamy v. State of Mysore, 
AIR 1968 Mys 189 and Nookavarapu 
Kanakadurga Devi v. Kakatiya Medical Col- 
lege, AIR 1973 Andh Pra 83. 


34. Reverting back to Karan Singh’s case 
ALR (1976) 2 Punj & Har 859) (supra) it- 
would appear that the matter was not pre- 
sented before the Bench on its larger perspec- 
tive. For the exhaustive reasons given above, 
with the greatest respect. to the learned Judges 
of the Division ‘Bench. in: Karan Singh’s case 
(supra), I am unable to agree with the. wide _ 
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fore, applied for revaluation of his answer 
books but the respondents have refused to 
accept the application on the ground that 
_there was no provision in existence, provid- 
ing for any revaluation of the answer books. 


2. Mr. Paras Kuhad learned counsel for 
the petitioner submitted that even when 
there was a prohibition on revaluation in 
the Maharashtra Secondary and Higher Se- 
condary Education Board’s Regulations, the 
same was struck down by the Bombay High 
Court. Reliance is placed on judgment of 
Miss Avadhani Meena. Ramchandra v. 
Maharashtra State Board of Secondary and 
Higher Secondary Education, Pune, AIR 
1981 Bom 126. 


3. On a careful consideration of the 
above judgment, I find that in the Maha- 
qtashtra Regulations, there was a provision 
for inspection and the Court was of the 
opinion that if as a result of inspection the 
logical effect is not given by revaluation, 
then the Regulation (102) (2) becomes nuga- 
tory and ineffective. It was observed thái 
right of inspection and disclosure is only the 
means and not the end and, therefore, re- 
valuation cannot be denied. 


4. It is not in dispute that there is no 
analogus provision so far as Rajasthan is 
concerned. 

5. In the absence of statutory provisions 
or a Rule, I am unable to accept the con- 
tention of Shri Paras Kuhad, that the right 
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of revaluation is an inherent right of a stu- 
dent and this Court can enforce such an in- 
herent right by issuing the writ against the 
respondent. 

6. Mr. Paras Kuhad, learned counsel for 
the petitioner submitted that there is an 
administrative practice of scrutiny and seru- 
tiny includes inspection. It is difficult to 
accept such an administratiye practice, more 
so when the respondents have expressly 
denied in the reply to the petitioner, as men- 
tioned in the writ petition, that there is no 
process of revaluation in existence. 


7. The result is that in the absence of 
tlie legal right, this Court cannot enforce 
and assume inherent right which is too ob- 
scure and non-existent to be accepted. 

8. The writ petition, therefore, fails and 
is hereby dismissed. 













Petition dismissed. 
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M/s, Yatayat Nigam, Udaipur, Appel- 
lant v, Union of India, Respondent, 

Civil Second Appeal No. 87 of 1971, 
D/- 25-2-1982." 

(A) Tort — Negligence — Railway — 
Level-crossing — Railway line-crossing 
a thoroughfare — Incoming train . not. 
visible — Failure of Railway Admin- 
istration to provide any warning of ap- 
proaching trains amounts to negligence 
on ifs part, (Railways Act (1890), Sec- 
tions 7, 13). 


` As regards the level crossing over a 
public carriage road, the Railway Ad- 
ministration must employ persons to 
open and shut the gates, chains or bars 
and such gates etc, musi be kept con- 
stantly closed against the roads on both 
sides of the railway, except when horses, 
eattle or vehicles are crossing and must 
be closed again as soon as such traffic 
has passed, There is an obligation on 
the part of the Railway Administration.. 
to ensure that wherever the Railway 
passes over a thoroughfare, adequate 
warning should be given to the public 
of the passing of the trains so that acci-. 
dents may be avoided. The duty in this 
respect, though not statutory is implied 
and inherent in the functions to be dis- 
charged by the Railway Administration 
in the matter of running their trains. 
Case law discussed, (Paras 12, 16) 


In the instant case there was a public 
highway going across the railway track 
and on the border of the road near the: 
level crossing, there were a hedge and 
trees, The level crossing at the relevan! 
time was an open and unmanned level 


crossing with no gate, no chain 
barrier, no watchman and there 
was absolutely nothing to cau- 
ton the users of the road. When 


the Bus was crossing the level crossing 
track and when its major . length had 
already cleared out, a goods train pass-. 
ed, The engine of the goods train struck 
against the hind part of the Bus with 
great force, As a result of that, the hind 
part of the Bus was pushed off and if 
whirled. It got entangled and it was 
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*Against order of R, L. Gupta, Dist: 
Judge, Partabgarh (Camp  Chittor-- 
garh), D/- 22-9-1970, 
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carried along the train a few paces, jolt- 
ed, swerved and then released, The 
Bus was damaged, It was held that the 
Railway Administration did not take 
adequate steps to warn the public of 
approaching trains The Railway Admin- 
istration failed to take steps by provid- 
ing for chains or bars or gate. No per- 
son was employed as a watchman to 
` warn the user of the Road regarding ap- 
-proaching of the trains on ‘the track of 
the level crossing, This amounted to 


negligence on the part of the Railway 
Administration, (Para 16) 

(B) Tort — Negligence — Railway — 
Level crossing — Collision — Contribu- 


tory negligence, 

A defence based on contributory neg- 
kas proceeds on the assumption that 
the person raising the defence was him- 
self negligent and that that ` negligence 
would not afford a cause of action to 
the plaintiff, either because of its re- 
moteness to the accident or because the 
plaintiff who had tbe last opportunity 
to avoid the accident, did not do so, or 
that he did not act with reasonable care 
and prudence and that this negligence 
of the claimant was the direct cause of 
the accident but for which the accident 
would not have taken place. (Para 17} 

The principle of contributory negli- 
gence is that plaintifi’s negligence has 
contributed in part to his own harm 
and, thus reduces the damages payable 
. to him and as such it affects the mea- 
sure of damages, In the present case, the 
negligence of Bus driver was not plead- 
ed by the defendant, No issue was fram- 
ed by the trial court covering contribu- 
tory negligence. No evidence was led 
and, therefore a new case in regard to 
contributory negligence cannot be made 
out, Apart from this, failure on the part 
of the Railway Administration to take 
adequate steps te forewarn the persons 
or vehicles coming on road near railway 
crossing would not exonerate from its 
liability on the ground of the contribu- 
tory negligence, for necessary precau- 
tions or adequate arrangements if made, 
would not have resulted in the accident, 
which, caused damage to the plaintiff's 
Bus, The negligence of the Railway Ad- 
ministration in the instant case is estab- 
lished and this negligence is the proxi- 


Mate cause of the accident, which re- 
sulted in the damage to the plaintiff's 
Bus. AIR 1963 Assam 117; AIR 1965 


Paina 167 and AIR 1973 Patna 129, Rel. 
on, (Paras 19, 22) 


M/s. Yatayat Nigam v. Union of India 


A.L R. 
Cases Referred: Chronological Paras 
AIR 1973 Patna 129 18 
AIR 1965 Patna 167 18, if 
AIR 1963 Assam 117 14, 17, 1f 


AIR 1954 Vindh Pra 17 li 
(1870) LR 5 QB 258: 22 LT 382: 18 WH 
456, Cliff v, Midland Railway Co. 1 


M. C. Bhandari, for Appellant; Par- 


matma Saran for Bhoj Raj Jain, for 
Respondent, 
JUDGMENT :— This appeal was ab 


lowed after hearing the learned counsel 
for the parties on Feb. 25, 1982 men- 
tioning that the reasons will be record- 
ed later on. 


2. I proceed to record the reasons. 


3. This appeal is directed against the 
judgment and decree dated Sept, 22, 
1970 of the District Judge, Parlabgarh, 
by which he maintained the dismissal -of 
the suit of the plaintiff-appellant, 


4. Initially, the averments may brief- 
ly be summarised. The plaintiff-appel- 
lant instituted a suit against the defen- 
dant-respondent Union of India (the 
owner of the Western Railway Admin- 
istration) for damages amounting to Ru- 
pees 9994.27. The plaintiff owns a pas- 
sengers Bus No, RJY 1848. This Bus 
was plied on Bhilwara-Chittorgarh road. 
It was alleged that near Medikheda vil- 
lage, the road crosses railway track. In 
other words, at that place, there is a 
public level crossing. The road is 'S’ like 
bend near the public level crossing, i.e., 
coming from, towards Bhilwara up to 
Medikheda, the road runs along the rail- 
way towards west of it, then it bends 
towards east to reach the level crossing 
and having crossed again, bends towards 
south to continue its further course to~ 
wards Chittorgarh, The road is a high- 
way between Ajmer and Chittorgarh. 
The level crossing, according to the 
plaintiff at the relevant time, was an 
open and unmanned level crossing’ with 
no gate, no chain barrier, no watchman 
and there was absolutely nothing te 
caution the users of the road, On the 
southern border of the level crossing 
there was a thick hedge dotted with 
several big trees; a banyan tree with 
immense proportions and dense foliage. 
Along with the west of the railway 
track and towards the south of the level 
crossing, there are big trees, ‘Imli’. 
‘Neem’ and the like. Further south, a 
railway quarter was under construction 
at the relevant time which shielded the 
railway track on south from the vision 
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of anybody approaching the level cross- 
ing from towards North, The plaintiff 
has stated that the train coming could 


not be seen by a diligent road user with 


? 


a 


all care and circumspection, On Feb, 12, 
1964, Bus No, RJY 1848 owned by the 
plaintiff, was running on Bhilwara- 
Chittor Road. It left village Gangrar and 
was going towards Chittorgarh. At about 
11.45 am, it reached Medikheda, As the 
bus was crossing the level crossing track 
at Medikheda level crossing and when 
its major length had already cleared 
out, a goods train passed, The engine of 
the goods train struck against the hind 
part of the bus with great force. As a 
result of that, the hind part of the bus 
was pushed off and it whirled. It got en- 
tangled and it was carried along the 
train a few paces, jolted, swerved and 


then released. The bus was damaged. 
The body was smashed, front glasses 
broken, front axil bent, chassis bent, 


right disks cracked, right tyres bursted 
cand springs broke, The goods train com- 
ing from Chittorgarh came in silently 
inasmuch as there was no whistling, no 
warning and no sound, Even the hissing 
sound was not heard. The damage of 
the bus was the direct result of the neg- 
ligence of the Railway Administration 
inasmuch as it failed in its legal duty te 
ensure reasonable safety to a user of 
the road at the level crossing, It failed 
to provide barriers, and allowed hedge, 
trees and railway quarter to obstruct a 
view of the track on south, The plaintiff 
has further alleged that the engine 
driver was negligent in driving through 
the level crossing at a top speed with- 
out even sounding a warning whistle. 
The plaintiff had spent a sum of Ru- 
pees 7494.27 on repairs and replacement 
of the damaged parts of the vehicle. It 
took about one month for the plaintiff 
to place the bus on.the road, which 
caused a further loss of Rs. 2500/- in 
earning, A notice under S, 80, C. P. C. 
was given to the Railway Administra- 


tion. The Chief Commercial Superinten- . 


dent replied the notice repudiating the 
claim of the plaintiff. It was denied' that 
the accident was due to any fault on. the 
part of the Railway Administration or 
its staff, The pee instituted the suit 
as aforesaid, 


5. The suit was contested by ie de- 
fendant on various grounds, A plea was 
raised that the level crossing was not a 
public level crossing. It was asserted 
that the engine driver of the goods train 
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gave whistle but the bus driver did not 
pay any heed and negligently tried te 
cross the railway track at that time. The 
accident, according to the defendant, 
was due to negligence of the bus driver 
and not that of the Railway Adminislra- 
tion or driver of the goods train. It was 
contended that the coming train was 
visible even from a distance of about 
300 paces and that there was a sign post 
fixed at the beginning of the bend which 
pointed out that there is a level cross- 
ing ahead, This should have alerted the 
bus driver, There was no obstruction of 
the railway track and that there was no 
necessity to make any other arrange- 
ments by the Railway Administration. 
It was stated that the bus driver failed 
to exercise diligence and prudence, ra- 
ther acted hastily and negligently and 
that was the cause of the accident for 
which ‘the Railway Administration is 
not liable. 

6. The learned Civil Judge framed 
necessary issues, The evidence of the 
parties was recorded, The learned Civil 
Judge found that the plaintiff had in- 
curred expenditure amounting to Ru- 
pees 6946.65 on repairs and replacements 
of the parts of the bus, He, however, 
decided issues Nos, 2 and 3 against the 
plaintiff relating to the negligence of 
the Railway Administration and failure 
to perform the duty to ensure reason- 
able safety to the user of the road at 
the level crossing. In view of the find- 
ings on issues Nos. 2 and 3, the learned 


Civil Judge, by his judgment dated 
Jan, 11, 1969, dismissed the plaintiff's 
suit, An appeal was preferred by the 


plaintiff and the learned District Judge, 
Partabgarh, by his judgment dated Sept. 
22, 1970, maintained the dismissal of the 
suit. Hence the unsuccessful plaintiff has 
filed this second appeal. 

7. I heard Mr, M, C, Bhandari, learn- 
ed counsel for the appellant and Mr. 
Parmatma Saran, learned counsel for 
the respondent. 

8. Before I deal with the points raised 
by the learned counsel for the appel- 
lant, I consider it proper to state the 
findings arrived at by- the learned Dis- 
trict Judge, which are as under : - 

(1) that there is a public highway go- 
ing across the railway track and that on 
the border of the road near the level 
crossing, there was a hedge, a banyan 
tree with dense foliage and on the west 
of the railway track there were ‘Imli’, 
and ‘Neem’ trees ete,; 
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(2) tha; it cannot be said that the 
Railway Administration was negligent 
in allowing the hedge, trees etc, to grow 
up or that it failed to remove them. The 
only thing that can be said against the 
Railway Administration is that though 
it was under the obligation to remove 
such alleged obstruction like hedge and 
the trees standing near the level cross- 
ing and obstructing the view, their duty 
Became more or less more onerous to 
take precautions to ensure that when- 
ever the railway passes over a thorough- 
fare, adequate warning should be given 
to the public of the passing of the trains 
at the time they pass so that accidents 
may be avoided; 


(3) that the pense cause for the 
accident was the negligence of the bus 
driver and not the negligence of the 
Railway Administration in not fixing 
the gates, barriers etc.; 

(4) that there was no evidence that the 
train driver was negligent in any way. 


9. Mr, M, C. Bhandari, learned coun- 
sel for the appellan; challenged the 
findings of the learned District Judge 
covering the subject-matter of issues 
Nos. 2 and 3 and contended that the, ac- 
cident, which caused damage to the 
plaintiffs bus was due to the negligence 
of the Railway Administration or its 
employees and, therefore, the defendant 
is liable to pay the damages to the 
plaintiff. He urged that the negligence 
of the Railway Administration is estab- 
lished even on the findings of the learn- 
ed District Judge. He further contended 
‘that in the facts and circumstances of 
the case, the question of contributory 
negligence does not arise and the Rail- 
way Administration cannot be allowed 
to disown its liability on that account. 


. 10, Mr. Parmatma Saran, on the 
other hand supported the judgment of 
‘the learned District Judge. 


` 1f. Section 7 of the Indian Railways 
Act (No. IX of 1890) (for short ‘the Act’ 
herein)’ deals with the Authority of 
Railway Administration to execute all 
necessary works, Under S, 7 (1) (£), of 
the Act, the Railway Administration is 
required to do all other acts necessary 
for making, maintaining, altering or .re- 
‘pairing and using the railway, Under 
` sub-sec. (2) of S. 7, the exercise of the 
‘powers conferred on a Railway Admin- 
‘istration by sub-sec. (1) is subject to the 
: control of the Centra] Government, 
= 12, Section 13 of the Act is as under:—~ 
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“13, Fences, screens, gates and bars.— 
The Central Government may require 
that, within a time to be specified in the 
requisition, or within such further time: 
as it may appoint in this behalf, 

(a) boundary marks or fences be pro- 
vided or renewed by a railway admin- 
istration for a railway or any part 
thereof and for roads constructed in 
connection therewith; 


(b) any work in the nature of a screen 
Near to or adjoining the side of any 
public road constructed before the mak- 
ing of a railway be provided or renew- 
ed by a railway administration for the 
purpose of preventing danger to passen- 
gers on the road by reason of horses or 
other animals being frightened by the 
sight or noise of the rolling-stock mov- 
ing on the railway; 

(c) suitable gates, chains, bars, stiles 
or hand-rails be erected or renewed by 
a railway administration at places 
where a railway crosses a public road 
On the level; 

(d) persons be employed by a railway 
administration to open and shut such 
gates, chains or bars.” 

The duty of a Railway Administration 
at a level crossing has been expressed 
by Mellor, J., in Cliff v. Midland Rail- 
way Co., (1870) LR 5 QB 258 as follows: 
When Parliament authorises 
a company to construct a railway and 
to work it, it is implied in it that the 
company are to work it in a reasonably 
proper manner, in the usual way in 
which railways are worked; and in 
crossing a footway on a level, the com- 
pany are bound, as to the mode of 
working their railway, as to the rate of 
speed, and signalling and whistling, or 
other ordinary precautions in the work- 
ing of a railway. to do everything which 
is reasonably necessary to secure the 
safety of persons who have to cross the 
railway by means of the footway.” 
(underlining is mine) 

As regards the level crossing over 
a public carriage road, the Railway 
Administration must employ persons to 
open and shut the gates, chains or bars 
and such gates etc. must be kept con- 
Stantly closed against the roads on both 
sides of the railway, except when horses, 
cattle or vehicles are crossing and must 
be closed again as soon as such traffic 
has passed. The persons employed by 
the Railway Administration to open and 
shut the gates are, before opening them, 
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bound to see that the railway is safe for 
the purpose of crossing, and if they 
open the gate when it is unsafe to cross, 


‘(they do so at the Railway Administra- 


tion’s peril, 


13, In Union of India v, Lalman Badri 
Prasad, AIR 1954 Vindh Pra 17, the 
learned Judicial Commissioner observed 
as under (at p. 20): 

“A level crossing is on the one hand 
a danger spot in view of the possible 
movement of trains, and on the other is 
an invitation to the passerby. This is a 
public crossing and not merely one by 
private accommodation. Therefore it is 
the legal duty of the railway to assure 
reasonable safety. The most obvious way 
of doing it is to provide gates or chain 
barriers and to post a watchman who 
should close them shortly before the 
trains pass, 


But failure to do so is not by itself an 
act of negligence provided that the rail- 
way had taken other steps sufficient in 
those circumstances to caution effective- 
ly a passerby of average alertness and 
prudence, At a reasonable distance on 
either side, prominently written boards 
can be affixed, asking the road-users to 
beware of trains. If the track on either 
side is visible from near the caution 
board or within a short distance from 
the crossing, this would be sufficient be- 
cause a diligent road-user could look 
round and see the train, On the other 
hand, if there is a bend on the track or 
there are trees or bush in between, or 
the road on either side of the crossing is 
-very far below the level of the railway 
-track, or for any other similar reasons 
the track is not visible beyond a short 
distance, then even the caution boards 
are useless. In that case gates are indi- 
cated, Similarly boards may be affixed 
along the railway, say half to three- 
fourth of a mile in either direction call- 
ing upon the engine driver to whistle. 
A whistle by the driver can supplement, 
but cannot replace gates or caution 


‘boards as a device to protect the users 


‘of a crossing”, On the facts of that case” 


‘the learned Judicial Commissioner found 
. that there was negligence on the part of 


=» 


“the railway in the maintenance of the 
` level 


crossing and that having opened 


“an unmanned crossing without any bar- 


-rier, the railway did not take 


all the 


-necessary steps to safeguard the users. 


l4. A somewhat similar question, 
which I am. called upon to determine in 
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this appeal, also arose in Swarnalata v. 
Union of India, AIR 1963 Assam 117, 
wherein it was observed as under (at 
pp. 121 & 122):— 

"We are clearly of opinion that there 
is an obligation on the part of the rail- 
way company or administration to en- 
sure that whenever the railway passes 
over a thoroughfare adequate warning 
should be given to the public of the 
passing of the trains at the time they 
pass so that accidents may be avoided. 
This duty need not necessarily be a 
statutory duty, It is implied and in- 
herent in the functions to be discharged 
by the Railway Administration in the 
matter of running their railways, There 
is no doubt and it is not disputed that 
had the Railway Administration taken 
the precaution of either putting up a 
railway gate and keeping it closed at 
the time the train was due to pass or 
put up some other obstruction which 
could prevent the public from passing 
over the level crossing giving them in- 
formation and notice of the approaching 
train, the accident of the kind that hap- 
pened in this case could not occur.” 

15. It was further observed as under 
(para 16):— 

“In such circumstances it was the ob- 
vious duty of the Railway Administra- 
tion to have taken adequate steps to 
warn the public of the approaching 
trains, so that accidents might be avoid- 
ed, We consider that this is a clear case 
of negligence on the part of the Railway 
Administration and it was this that ob- 
viously has resulted in the accident in 
question.” 

16. The learned District Judge has 
found that it was a public highway be- 
tween Ajmer and Chittorgarh, There 
were hedge, banyan tree with dense 
foliage and on the west of the railway 
track there were ‘Imli’ and ‘Neem’ trees 
etc. and that they shielded coming of 
the railway from the persons coming on 
the road, The learned District Judge 
made a wrong approach while consider- 
ing the implied and inherent duty of the 
Railway Administration in regard to 
level crossing when he said that the ob 
structions were not created by the Rail- 
way Administration and that it was not 
under obligation to remove them. There 
was an obligation on the part of the 
Railway Administration to ensure that 
wherever the Railway. passes over a 
thoroughfare, ‘adequate warning should 
be given to the public of the passing of 
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the trains so that accidents may be 
avoided, The duty in this respect, though 
not statutory is implied and inherent in 
the functions to be discharged by the 
Railway Administration in the matter of 
running their trains. In this case the 
Railway Administration did not take ad- 
equate steps to warn the public of ap- 
proaching trains, The Railway Admin- 
istration failed to take steps by provid- 
ing for chains or bars or gate, No per- 
son was employed as a watchman to 
warn the user of the road regarding ap- 
proaching of the trains on the track of 
the level crossing, This amounted to 
negligence on the part of the Railway 
Administration. , 


17, The learned District Judge nas 
said that the negligence of the Railway 
was not the proximate cause of the ac- 
cident, for, it was the result of the neg- 
ligence of the bus driver and nog that 
of the Railway Administration in not 
fixing the gates. In other words, he has 
made out the case of contributory neg- 
ligence, In Swarnalata’s case (AIR 1963 
Assam 117), it was held that a defence 
based on contributory negligence pro- 
ceeds on the assumption that the person 
raising the defence was himself negli- 
gent and that that negligence would not 
afford a cause of action to the plaintiff, 
leither because of its remoteness to the 
jaccident or because the plaintiff who 
had the last opportunity to avoid the 
accident, did not do so, or that he did 
not act with reasonable care and pru- 
dence and that this negligence of the 
claimant was the direct cause of the ac- 
cident but for which the accident would 
not have taken place, 


18. In Ramesh v, Union of India, AIR 
1965 Patna 167, the question of contri- 
butory negligence came up for consid- 
eration, It was held that where a rail- 
way line crosses a busy road at such a 
point that the incoming train is not 
visible until the passer is on the railway 
track, there is no question of contribu- 
tory negligence, in case of accident, in- 
asmuch as the first duty in such a case 
is cast on the railway authorities to ar- 
range for the safety of the passers and 
that it would be the obvious duty of the 
railway administration, whether as in- 
viters or. licensers, to take adequate 
steps either to fix there a gate or a 
chain or at least to post a man to warn 
‘the drivers of the vehicles of an ap- 
proaching train! . 
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19. Ramegsh’s case was followed m 
Unoin of India v. S. Ghosh, AIR 1973 
Patna 129, wherein it was held that 
it is an invitation to cross; per- 
son going across meeting with acci- 
dent is not guilty of contributory negli- 
gence and is entitled to compensation. 
The principle of contributory negligence 
is that plaintiffs negligence has contri- 
buted in part to his own harm and thus 
reduces the damages payable to him 
and as such it affects the measure of 
damages. In the present case, the negli- 
gence of bus driver was not pleaded by 
the defendant, No issue was framed by 


the trial court covering contributory 
negligence. No evidence was led and, 
therefore, the learned District Judge 


‘went wrong when he made out a new 


case in regard to contributory negli- 
gence. Apart from this, failure on the 
part of the Railway Administration to 
take adequate steps to forewarn the per- 
sons or . vehicles coming on Ajmer- 
Chittorgarh road near railway crossing 
would not exonerate from its liabihty 
on the ground of the contributory negli- 
gence, for. as held in Swarnalata’s case 
(AIR 1963 Assam 117), Ramesh’s case 
(ATR 1965 Patna 167) 
India’s case (AIR 1973 Patna 129) that 
necessary precautions or adequate ar- 
rangements if made, would not have re- 
sulted in the accident, which ‘caused 
damage to the plaintiff's bus,- 

20. Mr. Parmatma Saran, however, 
invited my attention to R. 121 (c) of the 
Rajasthan Motor 
which deals with the duties of the driver 
and the conductor of public service 
vehicles, Material portion of R, 121 is as 
follows:— : 


“121, Drivers and conductors of pub- 
lic service vehicles — duties of — The 
driver and the conductor of a publie 
service vehicle— 


(c) wherever a public service vehicle 
approaches an unmanned railway cross- 
ing, the vehicle shall be stopped by the 
driver and the conductor shall get down 
and see the railway track on both sides 
and shall -make sure that the way is 
clear. The conductor shall then give 


signal to the driver to cross the railway | 


track.” 


21. The argument of Mr, Bhandari is 
that R, 121 (c) is not at all relevant for 
the present purpose for determining 
whether there was any negligence on 
the part of the Railway Administration, 


and Union ofi 


Vehicles Rules, 1951, . 
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which has resulted in acciden;, causing 


damage to the plaintifi’s bus, In the pre- 
sent case, I am concerned with the neg- 
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ligence of the Railway Administration 


viz. whether the failure of the Railway 
Administration to provide any warning 
of the approaching trains tantamounts 
to negligence on its part, 

22. For the reasons aforesaid, the 
finding recorded by the learned District 

udge regarding issues Nos, 2 and 3 can- 
not be sustained and they have to be 
reversed, The negligence of the Railway 
Administration in this connection is 
established and this negligence is the 
proximate cause of the accident, which 
resulted in the damage to the plaintiffs 
bus, 

23. The learned Civil Judge while de- 
ciding issue No, 4 held that thè plaintiff 
is entitled to compensation amounting 
to Rs. 6946.65, This finding was not re- 
versed by the learned District Judge in 
appeal, This was even not assailed be- 
fore me by the learned counsel for the 
respondent, It follows, therefore, that 
the plaintiff is entitled to the compensa- 
tion amounting to Rs, 6946.65, 

24. No other point was pressed by the 
learned counsel for the parties, 

25. J, therefore, allow the appeal, set 
aside the judgment and decree dated 
Sept, 22, 1970 of the District Judge, Par- 
tabgarh and pass a decree in favour of 
the plaintiff and against the defendant 
(respondent) for a sum of Rs, 6946.65 
only. The rest of the claim of the plain- 
tiff is dismissed, The plaintiff-appellant 
shall be entitled to the costs of all the 
courts on the amount of Rs. 6946.65, 

Appeal allowed. 
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Dal Chand, Petitioner v. Satish 
Chandra, Respondent. 
Civil Revn, No, 29 of 1977, D/- 1-2- 


1982.* 


Civil P, C, (5 of 1908), O. 6, R, 16 and 
0. 8, R. 7 — Negotiable Instruments Act 
(1881), S, 82 {c) — Suit on pronote exe- 
euted by defendant in favour of plaintiff 
— Defendant cannot raise inconsistent 
pleas that he did not execute pronote 
and plaintif was only benamidar — 


*Agains, order of U. S. Bhargava, 
Civil J., Udaipur, D/- 15-1-1977. 
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Such pleas are liable to be struck out 
under Q. 6, R. 16, 


The question whether a plea is em- 
barrassing within O. 6, R. 16 is to be 
decided by the Court in view of the 


facts and circumstances of a particular 
case. A claim or defence which a party 
is not entitled to make use of or 
a pleading which contains irrelevant al- 
legations is embarrassing, In a suit 
based on a pronote executed by the de- 
fendant in favour of the plaintiff it is 
not open to the defendant to raise the 
plea that the plaintiff was only a be- 
namidar for his father because benami 
transactions are not recognised under 
the Negotiable Instruments Act, nor can 
the defendant in view of S, 82 (c) of 
that Act raise the plea of discharge by 
payment to the plaintifi’s father. The 
plea that the defendant had not execut- 
ed the pronote and the defence of be- 
nami transaction are inconsistent pleas 
based on contradictory facts and there- 
fore cannot be taken by the defendant 
in respect of the pronote on which the 
suit is based and such pleas therefore 
are liable to be struck out under O. 6, 
R. 16 on the ground that they will em- 
barrass and delay the trial of the suit. 
AIR 1941 Mad 417 (FB), AIR 1949 Nag 
21, AIR 1918 PC 146, 1967 Raj LW 383, 
AIR 1965 Pat 156, AIR 1976 Madh Pra 
54 and (1877) 7 Ch D 473. Rel, on; AIR 
1929 Lah 634 and AIR 1956 Raj 174, 
Dist, (Paras 8. 9, 10, 12) 


Cases Referred : Chronological Paras 
AIR 1982 SC 17 5 
AIR 1976 Madh Pra 54 Qi, 12 
1967 Raj LW 383 5, 8 
AIR 1965 Pat 156 10, 12 
AIR 1956 Raj 174 4, 15 
AIR 1949 Nag 21 5, 7 
ATR 1947 Mad 417 (FB) 5, 6 
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D. S, Shishodia, for Petitioner, R. L. 


Maheshwari, for Respondent, 
ORDER :— This is a defendant’s revi- 


sion against the order dated Jan, 15, 
1977 of the Civil Judge, Udaipur, by 
which the learned Civil Judge has 


ordered for striking out para 3 and 
para 2 of the additional pleas of the 
written statement, It may be stated that 
the learned Civil Judge dismissed the 
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plaintiff-non-petitioner’s application un- 
der O, VIII, R. 9, C. P. C, and allowed 
the application under O, VI, R, 16, C.P.C. 
The plaintiff has not challenged the 
order dismissing his application under 
O, VI, R.-9, C. P. C, The defendant 
has challenged that part of the order 
dated. Jan, 15, 1977, by which the appli- 
cation of the plaintiff under O, VI, R. 16, 
C. P. C, was allowed, 


2, The plaintiff-non-petitioner institut- 
ed a suit for Rs, 6,000/- against the de- 
fendant-petitioner on the basis of a 
promissory note dated Mar, 13, 1963. 
The defendant contested the suit 
denying the execution of the pronote 
after borrowing Rs, 3,000/-, In para 3 
of the written statement, the defendant 
raised a plea that the plaintiff is ‘Be- 
namidar’ and that his (plaintiff’s) father 
Madanlal used to do money lending 
business in the name of the members of 
his family. It was also stated in para 3 
that as the plaintiff was ‘Benamidar’ 
and as he had not taken the money 
lending licence, he cannot institute the 
suit, 


- In para 2 of the additional -pleas, it 
was stated that defendant had several 
money dealings with the  plaintiff’s 
father and that by a registered letter, 
which was sent to him (plaintiff's 
father) on Jan, 2, 1974, he asked for the 
accounts of the past dealings, to which 
he did not reply. It was also averred in 
para 2 of the additional pleas that nei- 
ther any amount by way of principal or 


interest is due from him nor from any’ 


member of his family, On behalf of the 
plaintiff, an application under O, VI, 
R. 16, C. P. C. was filed on Aug. 7, 1976 
for striking out para 3 and para 2 of-the 
additional pleas of the written state- 
ment, This application was resisted on 
behalf of the defendant by filing a reply 
dated Sept, 4, 1976. The learned Civil 
Judge, by the impugned order, allowed 
the application under O, VI, R. 16, 
C. P. C. filed by the plaintiff and 
ordered that para 3 and para 2 of the 
additional pleas of the written state- 
ment may be struck out on the ground 
that incorporation of para 3 and para 2 
of. the additional pleas of the written 
statement will prejudice, embarrass and 
delay the trial of the suit, To quote-the 
learned Civil Judge: (Matter being in 
Hindi omitted, — Ed.) 

‘The defendant has~ filed this revision 
questioning the order dated Jan. 15, 1977 
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-discharges 


AIR: 


of the learned Civil Judge, by which he 
allowed the plaintiffs application under 
O. VI, R. 16, C. P. C, as aforesaid. 


3. I have heard Mr, D, S, Shishodia, : 
learned counsel for the petitioner and 
Mr. R. L, Maheshwari for the non-peti- 
tioner and have carefully perused the 
plaint and the written statement, 

4, The contention of the learned coun- 
sel for the petitioner is that the learned 
Civil Judge has exercised his jtrisdic- 
tion illegally or at any rate with mate- 
rial irregularity when he ordered for’ 
deletion of para 3 and para 2 of the ad- 
ditional pleas of the written statement, 
for, conditions under O. VI, R, 16, 
C. P. C, are not satisfied, He submitted 
that the sum and substance of the pleas 
raised in para 3 and para 2 of the ad- 
ditional pleas is that the suit is not 
maintainable for want of money lending 
licence and that the defendant is not 
liable for the suit money for the reasons 
mentioned therein, Reliance was placed 
on Raghu Nath v., Radha Kishan, AIR 
1929 Lah 634 and Bhagirath v, Gulab 
Kanwar, AIR 1956 Raj 174, 

5 Mr. R. L Maheshwari, learned 
counsel for the non-petitioner "supported 
the order of the learned Civil Judge al- 
lowing the application under O, VI, 
R. 16, C. P. C, He referred to the pro- 
visions of Sec. 82 of the Negotiable In- 
struments Act (No, XXVI of 1881) (for 
short, ‘the Act’); Sivagurnatha v. Pad- 
mavathi, AIR 1941 Mad 417 (FB); Ri- 
Shabkumar Mohanlal v, Motilal Kastur- 
chand, AIR 1949 Nag 21 and Hiralal-v. 
Ratan Lal, 1967 Raj LW 388, He also 
pressed for my consideration, on the 
basis of the decision reported in Maitra- 
yee Banerjee v. Prabir Kumar, AIR 
1982 SC 17 that no jurisdictional error 
was committed by the learned Civil 
Judge in allowing the application under 
O. VI, R. 16, C. P. C, and, therefore, ‘it 
should not be interfered with. 

6. Section 82 of the Act deals with 
discharge from liability on negotiable 
instruments. It is as under : 

“82. The maker, acceptor or fadorser 
respectively of a negotiable instrument 
is discharged from liability thereon— |: 

‘(a) to a holder thereof who cancels 
such acceptor’s or indorser’s name with 
intent to discharge him, and to all par- 
ties claiming under such holder; 

(b) to a holder thereof who otherwise 
such maker, acceptor or in- 
and to all parties deriving title 


w 


dorser, 


1983 


under such holder after notice of such 
discharge; 

(c) to all parties thereto, if the instru- 
ment is payable to bearer, or has been 
indorsed in blank, and such maker, ac- 
ceptor or indorser makes payment in 
due course of the amount due thereon.” 
It was held by the Full Bench .of the 
Madras High Court in Sivagurunath’s 
case (AIR 1941 Mad 417) that the Court 
cannot look into the surrounding cir- 
cumstances when deciding whether the 
maker of a promissory note has execut- 
ed it as the agent or the representative 
of another and that it is the instrument 
alone which has to be looked at, 


7. Section 8 of the Act came up for 
consideration in  Rishabkumar'’s case 
(AIR 1949 Nag 21), wherein, Hidayat- 
ullah, J., as he then was, observed as 
under :— 


“In our opinion the true position is 
that a stranger to a negotiable instru- 
ment — be he the undisclosed principal 
of the drawer or the payee — has, in 
himself, no position in the eye of law, 
even though the person named in the 
instrument be his benamidar. The en- 
tire scheme of the Negotiable Instru- 
ments Act is to clothe the persons 
named in the instrument with rights 
and it is not open to the parties to an 
instrument (and more so strangers) to- 
show .that a person named therein is not 
the principal but another not so nam- 
ed” (Underlining is mine). 

TS It was observed in Firm Sadasuk 
Janki Das v. Sir Kishen Pershad, AIR 
1918 PC 146 as follows: 


“The statement, to which reference 
has been made, which appears on p. 99 
of Messrs. Tyengar and Adiga’s book on 
negotiable instruments, that ‘outside 
evidence is inadmissible on any person 
as a principal party unless his the 
principal party’s name is in some 
way disclosed in the instrument itself,” 
is not in itself an adequate statement of 
the law, It is not sufficient that the 
principal’s name should “in some way” 
Be disclosed, it must be disclosed in 
such a way that On any fair interpreta- 
tion of the instrument his name is the 
wa name of the person Hable upon the 

ills, 


Their Lordships’ attention was direct- 
ed to Ss, 26, 27 and 28 of the Negotiable 
Instruments Act of 1881, and the terms 
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‘Abdul Rahim v Md. Azimuddin, 
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of these sections were contrasted with 
the corresponding provisions of the 
English statute. It is unnecessary in this 
connection to decide whether their ef- 
fect is identical, It is sufficient to say 
that these sections contain nothing in- 
consistent with the principles already 
enunciated and nothing to support the 
contention, which is contrary to ail 
established rules, that in an action on a 
bill of exchange or promissory note 
against a person whose name properly 
appears as party to the instrument, it 
is open either by way of claim or de- 
fence to show that the signatory was in 
reality acting for an undisclosed princi- 
pal.” 

While dealing with Ss. 27, 37 and 118 
of the Act, Bhandari, J., as he then was, 
in Hiralal’s case (1967 Raj LW 383) ob- 
served as under:— 


“A negotiable instrument’ possesses 


certain characteristics, the primary 
characteristic being that it is nego- 
tiable.” 


It is, therefore, clear that m a suit 
based. on negotiable instrument, it is not 
open to either side to show that they 
acted benami through others. Benami 
transactions are not recognised in con- 
nection with negotiable instruments, 

9. The defendant has denied the exe- 
cution of the pronote in favour of the 
plaintiff, In para 2 of the plaint, the 
plaintiff has specifically stated that after 
borrowing Rs, 3,000/- and agreeing to 
pay interest at the rate of 1% per men- 
sem, the defendant signed pronote on 
Mar, 13, 1963 in favour of the plaintiff. 
The defendant in reply to para 2 of the 
plaint has contended that para 2 of the 
plaint is wrong, The relevant part of 
para 2 is as under:— (Matter being in 
Hindi omitted, — Ed.) 

The promissory note stands in the nam”? 
of the plaintiff, In view of S. 82 (c) of 
the Act the defendent cannot raise the 
plea, which he has raised in para 2 0 
the additional pleas of the written 
statement regarding discharge. In para 3 
of the written statement, the defendant 
has raised a plea of benami transaction 
which is not recognised under the Act, 

10. The expression “order which may 
tend to prejudice, embarrass or delay the 
fair trial’ came up for examination in 
AIR 
1965 -Pat 156 -in a case relating to in- 
consistent defences on -contradictory 
facts. While considering the provisions 
of O. VI, R. 16 and O. VIII, R. 7, 
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C. P, C., it was observed by H, Maha- 
patra, J., with whom A. B. N, Sinha, J. 
agreed, as under (at p. 158):— 

“It is true, inconsistent pleas on dif- 
ferent grounds of defence can be plead- 
ed. R. 7 of O, 8, Civil P, C, allows 
that. As early as.in 1878 the case of 
Berdan v. Greenwood, (1878) 3 Ex. D 251 
recognised such privilege in defence. 
The power has been given to the Court 
under the Civil P. C, R, 16 of O, 6 to 
strike out any matter in a pleading that 
may tend to embarrass a fair trial of 
the suit. There is a certain amount of 
peril for the party who takes absolutely 
inconsistent pleas grounded on different 
and contradictory facts, and while lead- 
ing evidence in support of them he will 
have to blow hot and cold in the same 
breath which is bound to shake confi- 
dence in the truth of his allegations, For 
such reasons, inconsistent defences that 
will depend upon contradictory facts 
are not generally permitted, If a defen- 
dant challenges a plaintiffs title to the 
suit premises he cannot at the same 
time plead that his tenancy has not 
been terminated according to law.” 
The question whether a pleading is em- 
barrassing is, in each case, a question 
for the court to decide in view of the 
facts and circumstances of a particular 
case. A claim or defence which a party 
is not entitled to make use of or 
apleading which contains irrelevant alle- 
gations is embarrassing. 

11. Shiv Dayal, J., as he then was, in 
S. K, K, Trust v. Kesri Dal Mill, AIR 
1976 Madh Pra 54 relying on Davy v. 
Carrett, (1877) 7 Ch D 473, held that 
where any allegation cannot offer a de- 
fence to the action and which if not 
struck out would unnecessarily delay 
the suit, it must be struck out. 

22. In view of the inconsistent stand 
on contradictory facts taken by the 
fdefendant that he has not executed the 
pronote in favour of the plaintiff and 
that defence of benami transaction can- 
no; be taken in respect of the pronote 
on the basis of which, the suit has been 
instituted and following the principles 
laid down in Abdul Rahim’s case (AIR 
1965 Pat 156) and S, K, K, Trust’s case, 
I am of opinion that the learned Civil 
udge has not committed any jurisdic- 
_itional error when he allowed the plain- 
tiffs’ application under O. VI, Rule 16, 
C.P.C, striking out para 3 and para 2 
of the additional pleas of the written 
statement, 
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ALR. 
13. Now, I may say a few words 
about two decisioris relied on by the 


learned counsel for the petitioner, 

14. I; was held in Raghu Nath’s 
case (AIR 1929 Lah 634) that payment 
made to the endorsee’s agent and re- 
ceived by him in his capacity as an 
agent is good discharge of the hundies. 


No foundation whatsoever has been 
laid down in the written statement by 
the defendant that there was any en- 


dorsement by the plaintiff and that any 


payment was made by the defendant 
to the plaintiffs father in his capacity 
as.agent of the plaintiff. I; may be 


recalled that the case of the defendant 
is that he did not execute the pronote 
in favour of the plaintiff on the basis 
of which the suit was inslituted against 
him and that the plaintiff was mer-ly 
a ‘benamidar’, The decision in Raghu 
Nath’s case has no relevance. 


15. Sections 8 and 78 of the Act 
were considered in Bhagirath’s case 
(AIR 1956 Raj 174), It was held therein 
that Ss. 8 and 78 or the Scheme of the 
Act do nog preclude anybody except 
the holder of the promissory note or 
bill of exchange or cheque from filing a 
suit based thereon and that what S. 78 
really appears to lay down is that a pay- 
ment, in order to act as a full dis- 
charge of the instrument, must be made 
to the holder as provided in S. 82 (e) 
where its application arises, It was ob- 
served as under (at p, 177):— 


“We are, therefore, of opinion that 
S. 78 should not be construed to mean 
that the right to institute a suit on the 
basis of an instrument specified in the 
section vests merely in the holder and 
no other person whatever. We, there- 
fore, agree, with respect, with the view 
taken in Brojo Lal Shah v, Budh Nath. 
(AIR 1928 Cal 148) and similar other 
cases in so far as it accords with what 
we have stated above.” 
kh was further observed:— 

"At the same time, it has to be re- 
membered that although a beneficiary 
or a true owner may bring such a suit, 
it is the holder who can give a dis- 
charge to the maker according to S, 78, 
Negotiable Instruments Act, and conse- 
quently the debtor would be entitled to 
insist that before he can be called upon 
to pay to the true owner, the latter 
must secure to him a lawful discharge 
from the holder.” 

This decision is distinguishable on facts, 


u. 


4 
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16. No case for interference with the 
order dated Jan. 15, 1977 allowing the 
plaintiffs application under O, VI, 


`R, 16, C.P.C. is made out, 


17. There is no merit in this revi- 
sion petition and it is, accordingly, dis- 
missed without any order on to costs. 

Petition dismissed. 
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S, K. MAL LODHA AND MISS KANTA 
BHATNAGAR, JJ. 


Kailash Narain and others, Appellants 
v, Bhairoon Dutta, Respondent. 

Civil Special Appeal No. 380 of 1981, 
D/- 11-12-1981.* 


Constitution of India, Art. 226 — Writ 
petition — Maintainability — Receipts 
held inadmissible in evidence on ground 
that they were unstamped — Writ peti- 
tion challenging order — Not maintain- 
able, (Stamp Act (2 of 1899), S. 35). 

As an appeal can be preferred against 
the final decree that may be passed in 
a suit in which certain receipts were 
held to be inadmissible on ground of 
not being stampted by setting forth 
a ground of objection in the memoran- 
dum of appeal in respect of admissibi- 
lity, it- would not be proper for High 
Court to interfere in its writ jurisdic- 
tion with the question relating. to ad- 
missibility of the documents, which did 
not relate to the jurisdiction of that 
Court. The construction of a document 
is a question of law, but that by itself 
does not mean that in construing a 
document as having particular import, 
the court construing it acts with illega- 
lity or material irregularity in exercise 
of its jurisdiction. Case law discussed, 

(Paras 5, 7 and 9) 


Cases Referred: Chronological Paras 
1978 WLN (UC) 376 z 3 
1977 WLN (UC) 281 8 
1972 WLN 1124: ILR (1973) 23 Raj 67 
,7,8 


ILR (1970) 20 Raj 88:1970 Raj D 320 
(FB) 5 
AIR 1968 Guj 236 5 
M, D, Calla, for Appellants; M. R. 
Singhvi, for Respondent, 

S. K. MAL LODHA, J.:— Respondent 
No, 1 (plaintiff-non-petitioner No, 1) in- 
et ennnen e a, 
*Against judgment of Single 

this Court in Civil Writ 

2171 of 1980, D/- 13-7-1981. 
IZ/1Z/D802/82/SMA/SNV 


Judge of 
Petn, No. 
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.The learned single 
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stituted a suit for redemption of mori- 
gage dated April 14, 1954, The suit, was 
filed against the legal representatives of 
the deceased mortgagee Ratanlal. The 
appellants (defendant-petitioners) . are’ 
sons of Ratanlal. The suit was con- 
tested by the defendants (petitioners). 
Their case was that they had under- 
taken the repairs with the concurrence 
of the plaintifi-mortgagor in the years 
1958-1961, 1965 and 1971. They obtained 
receipts for the amounts spent by them 
on repairs from the  plaintiff-non-peti- 


tioner No, 1. These receipts were filed 
‘along with the written statement and 
the amount involved is Rs, 5,500. The 


receipts produced by the defendant- 
petitioners were unstamped, The learn- 
ed Civil Judge, Jodhpur, by his order 
dated Nov. 12, 1980, held that by virtue 
of S. 35 of the Stamp Act as existed 
then, these receipts cannot be admitted 
in evidence. The defendant petitioners 
filed a writ petition under Arts, 226 and 
227 of the Constitution seeking to quash 
the order dated Nov, 12, 1980 of the 
learned Civil Judge, Jodhpur. During 
the course of hearing of the writ peti- 
tion, a preliminary objection was raised, 
by the learned counsel for the plaintiff- 
non-petitioner No. 1 that the writ peti- 
tion is not maintainable against the 
order dated Nov, 12, 1980 by which the 
learned Civil Judge held that the four 
receipts are inadmissible in evidence. 
Judge upheld the 
preliminary objection and dismissed the 
writ petition as not maintainable. Hence 
this special appeal under S, 18 of the 
Rajasthan. High Court Ordinance, 


2. Mr, M, R. Singhvi has appeared 
On behalf of respondent No, 1 Bhairon 
Datta (Caveator). 


3. We have heard Mr, M. D. Calla 
for the appellants and Mr. M. R. Singhvi 
for respondent No, 1. 


4. Mr. M, D, Calla, on the basis of 
the decision reported in Firm Poonam 
Natha v, Amarchand, 1972 WLN 1124 
contended before us that the learned 
single Judge was not right in declining 
to entertain the writ petition, for the 
writ petition was maintainable against 
the order dated Nov, 12, 1980. On the 
other hand, Mr, M. R. Singhvi, learned 
counsel for respondent No, 1 submitted 
that the order of the learned single 
Judge cannot be assailed in view of 
Motilal - v, District Judge, - Pali, 1977 
WLN (UC) 281 and Shiv Shanker v. 
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Civil Judge, Pratapgarh, 1978 WLN (UC) 
376. ; . 


5. A Full Bench of this Cour, in 
Harakchand v, State of Rajasthan ILR 
(1970) 20 Raj 88 held that whether a 
particular evidence was admissible ac- 
, cording to law or not is a question of 
law which the trial court was entitled 
to decide and if any error has been 
committed in deciding that question, it 
cannot be said that such error was in 
any way an error in the manner of ex- 
ercise of jurisdiction, In Shah Prabhu- 
das Ishwardas v, Shah Bhogilal Natha- 
lal, AIR 1968 Guj 236, it was held that 
error of law by the subordinate court 
in deciding whether a document was 
promissory note within the meaning of 
S. 2 (22) of the Stamp Act or not was 
not concerned with the jurisdiction of 
the subordinate court and, therefore, 
none of the three clauses of S. 115, 
C.P.C, were attracted to the case, The 
Full Bench in Harakchand’s ease follow- 
ed Shah Prabhudas’s case. It is clear 
{from the Full Bench decision that the 
construction of a document is a ques- 
tion of law, but that by itself does not 
jmean that in construing a document as 
having particular import, the court con- 
struing it acts with illegality or mate- 
rial irregularity in exercise of its juris- 
diction. 


6. Section 105, C.P.C, provides that 
every order whether appealable or not 
except an order of remand, can be at- 
tacked in an appeal from the final de- 
cree on the ground (1) that there is an 
error, defect or irregularity in the 
order: and (2) that such error, defect or 
irregularity in the order: affects the de- 
cision of the case, In other words, it 
enacts that an interlocutory order 
which has not been . appealed from, 
either because no appeal lay or because 
even though an appeal lay, an appeal 
was not taken, can be challenged in an 
appeal from the final decree or order 
provided that it affects or is likely to 
affect the decision of the case. It is well 
settled that the words ‘affecting the de- 
cision of the case’ mean affecting the 
decision of the case on the merits, It is 
admitted by the learned counsel for the 
appellants that if the order dated Nov- 
ember 12, 1980 is erroneous, holding 
the four receipts to be inadmissible in 
evidence, it can be attacked in an ap- 
peal from the final decree on the fulfil- 
ment of the conditions laid down in 
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bonds and they could be 


A.L RB. 


S, 105 (1), C.P.C. It is, therefore, clear 
that the order dated Nov. 12, 1980 hold- 
ing the four receipts to be inadmissible 
in evidence is not final in the sense: 
that it cannot be attacked in an appeal 
from the final decree. 


7. Considerable reliance was placed 
by Mr, M. D, Calla on Firm Poonam 
Natha’s case, 1972 WLN 1124 This de- 
cision was considered in Motilal’s case, 
1977 WLN (UC) 281 and Shiv Shan- 
ker’s case, 1978 WLN (UC) 376, In Firm 
Poonam Natha’s case, an issue was 
framed by the trial court and after 
examining the documents, the learned 
Addl, District Judge held that the in- 
struments were bonds in respect of the 
amounts Rs, 39,500, Rs, 11,000 and Ru- 
pees 31,000 respectively and since they 
were not properly stamped, they could 
not be admitted in evidence unless the 
stamp duty along with the penalty was 
paid by the petitioner. The proper 
stamp duty and penalty payable on the 
instruments were Rs, 11,000. I% was 
contended, in that case, on behalf of 
the petitioner that demand of such a 
huge penalty and stamp duty against 
the provisions of the Stamp Act would 
result in gross injustice to him as the 
documents are rendered ineffective as 
the petitioner is precluded to base his 
claim on these documents without pay- 
ing Rs, 11,000 and that this situation 
puts the petitioner in such a position 
that he cannot get his claim established 
to the property attached in the suit un- 
less he pays a heavy amount of stamp 
duty and penalty, In those circumstan- 
ces, the learned Judge held that the 
petitioner was entitled to invoke the 
extraordinary jurisdiction of this Court 
to avoid the perpetuation of injustice. 


‘The learned Judge observed as follows: 


“It is true that the High Court while 
exercising its jurisdiction under Art. 226 
or 227 cannot assume the role of appel- 
late authority, but if the mistake of 
law patent on the face of the record and 
if that error is likely to perpetuate gross 
injustice to the parties then in extra- 


ordinary circumstances this Court has 
been vested with a jurisdiction under 
such 


Articles 226 and 227 to 


correct 
errors of law.” a 


Before D, P. Gupta, J., in Motilal’s case, 
the’ District Judge decided issues hold- 
ing that the documents in question were 
admitted in 
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evidence on payment of proper stamp 
duty and penalty. The learned Judge 
declined to entertain the writ petitions 
observing as under:— 

“In my view these writ petitions can- 
not be entertained by this Court against 
the decision of a single issue in the two 
civil suits which are still pending be- 
fore the trial court. I; is not the prac- 
tice of this Court to interfere with in- 
terlocutory orders passed by a Civil 
Court in the exercise of its writ juris- 
diction. The law is well settled that 
where there is an appropriate or equal- 
ly efficacious remedy, this Court should 
‘not interfere in its extraordinary juris- 
diction under Article 226 of the Consti- 
tution.” 


Dhudaram v. 





(Emphasis supplied). 

8 With respect of Firm Poonam 
Natha’s case, 1972 WLN 1124, the learn- 
ed Judge observed that looking to the 
special circumstances of that case, the 
learned Judge thought it proper to avoid 
the perpetuation of injustice in that 
case, The decision in Motilal’s case, 1977 
WLN (UC) 281 was followed by one of 


us in Shiv Shanker’s case, 1978 WLN 
(UC) 376. i 
9. It is clear from the discussion 


made hereinabove that the order dated 
Nov, 12, 1980 of the Civil Judge, Jodh- 
pur holding the four receipts to be in- 
admissible in evidence can be challeng- 
ed in an appeal that may be preferred 
against the final decree by setting forth 
a ground of objection in the memoran- 
dum of appeal. Further, it would not be 
proper to this Court to interfere in 
its writ jurisdiction with the question 
relating to admissibility of a document, 
which does not relate to the jurisdic- 
tion of that Court, There are no special 
circumstances so as to invoke the extra- 
ordinary jurisdiction under Art, 226 of 
‘the Constitution. For all these reasons, 
we are unhesitatingly of the opinion 
that the learned single Judge was right 
‘when he upheld the preliminary objec- 
tion and held that the writ petition 
against the order dated Nov. 12, 1980 
holding the four receipts to be inadmis- 

sible in evidence is not maintainable. 
10. The result is that there is no 
merit in this appeal and it is according- 
ly, dismissed summarily. ; 
Appeal dismissed. 
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Dhudaram, Petitioner v. The 
and others; Respondents. 


Civil Writ Petn. No. 1895 of 1982, D/- 
18-3-1982. 


(A) Rajasthan Co-operative Societies 
Act (13 of 1965), Ss. 36 (1A) (c) and (d), 
Proviso and 139 — Nomination of the 
Managing Committee of a Society after 
expiry of term of elected Managing Com- 
mittee — Order exempting society from 
provisions of Act passed, but specifie 
manner of applicability of provisions, 
not stated — Nomination is invalid, 


Under S. 36, in place of the Admin- 


State 


-istrator appointed under cl. (a) of sub- 


sec. (1) of S. 36 in place of the elected 
committee of management of a society, 
a committee of management can be 
nominated only for the remainder 
period of the term of the elected com- 
mittee, This period can be further ex- 
tended for a period not exceeding one 
year, as may be specified in the order. 
Thus, the period of the nominated com- 
mittee under S, 36 (1) (d) and its pro- 
viso can, in no case, extend beyond the 
remainder period of the committee under 
cl. (d) of sub-sec. (1A), plus the period 
not exceeding one year, up to which ` 
extension may be granted. Further, 
under S. 139, the Government may, by 
general or special order exempt any 
co-operative society or any class of co- 
operative society or any class of socie- 
ties from the provisions of the Act or 
may direct that such provisions. shall 
apply to the societies aforesaid with 
such modification, as may be specified in 
the order, (Para 9) 


Where the Govt. by an order under 
S. 139 took powers to nominate non- 
officials as Chairman or members, but 
the order did not say that the provisions 
of sub-~sec. (IA), cls. (a); (da), ` (e) and 
sub-sec, (4) of S. 36 will apply with 
modifications, if so, with what modifica- 
tions, and nominated the Chairman and 
members of the Committee of a co-op- 
erative society after expiry of the term 
of the elected committee plus one year 
thereafter, the order was without juris- 
diction as the order did not specify that 
cls, (c) and (d) of sub-sec. (1A) of S, 36 
will apply to the class of societies as 
contained in the order with the modi- 
fication that a committee can be nomi- 
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‘nated or chairman or members can be 
nominated for any period whatsoever. 
(Para 11) 
(B) Rajasthan Co-operative Societies 
Act (13 of 1963), S. 139 — Govt, taking 
over power to nominate Managing Com- 
mittees of Societies of a class after de- 
tiding to hold election for ail societies — 
Nomination made only in respect of one 
society falling in the class — Action is 
discriminatory. 
Art, 14). 
Where the Govt, took over powers to 
nominate Managing Committees of So- 
eieties where administrators appointed 
under cl. (a) of sub-see, (1) of S. 36 
were functioning and where percentage 
of the official members was more than 
the members representing the public 
after deciding to hold elections for all 
societies but nominated the Managing 
Committee of only one of the societies 
mm respect of which power was assumed 
to nominate the Managing Committee, 
there was clear discrimination. 
(Para 12) 
({C) Constitution of India, Art. 226 — 
Writ petition — Necessary parties — 
. Govt, nominating Managing Committee 
of Society under S, 36 of Rajasthan Co- 
operative Societies Act — Writ petition 
filed by adding nominated members as 
parties — Govt. nominating members 
subsequently Subsequent members 
not added as parties —- No evidence that 
members subsequently nominated as- 
sumed office — Non-addition, held, not 
fatal, (Rajasthan Co-operative Societies 
Act (13 of 1965), S. 36). (Para 13) 
Cases Referred: Chronological Paras 
AIR 1980 SC 350 l 1) 
- M. M, Singhvi and M, S. Singhvi, for 
Petitioner; B. P. Dave, Dy. Govt. Adyo- 
cate, N. S, Acharya and Purshottam, for 
Respondents. 


— 


an 


ORDER:— In this writ petition, 
important question is involved about 


the powers of the State Government to 
nominate a committee in a co-operative 
society. : 

2. The petitioner, agriculturist by 
profession, is a member of the Bikaner 
Sahakari Upbhokta Wholesale Bhandar 
Limited, Bikaner (fer short, ‘the Bhan- 
dar’ hereinafter) since the year 1963. 
The Bhandar which is: a ‘consumers’ eo- 
operative society, was registered as a 
co-operative society on January 23, 1963 
under the provisions of the Rajasthan 
‘Co-operative Societies Act, 1965 (here- 
inafter ealled ‘the Act’) by registration 
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ALL RB. 
No. 373-F. The petitioner has been a 
Chairman of the Bhandar twice and 


lastly, he was elected as such on August 
20, 1976. As per bye-law No. 11 (6) (2) of 
the Bye-laws of the Bhandar, the period 
of the Managing Committee (Sanchalak 
Mandal) is to be three years. The elec- 
tion had taken place on 20-8-1976 and 


the three years’ period was to expire on. 


August 20, 1979 but before the expiry 
of the aforesaid three-year term, under 
the provisions of S. 36 (1) (a) of the Act, 
the comittee was removed and in its 
place, an Administrator was appointed, 


3. In order to revive the old practice 


of holding elections of the democratic 
institutions within the scheduled time, 
the State Government took a decision 


and directed that the elections be held 
in all the co-operative societies all over 
Rajasthan on or before Dec. 30, 1981. 
Hence, when the Administrator was 
functioning, one Anil Kumar Garg was 
appointed as Election Officer to conduct 
the elections of the representatives from 
amongst individual members ‘A’ class of 
the consumers for the General Body, In 
Rashtradoot dated Nov. 3, 1981, the said 
Election Officer published the program- 
me of the elections under which the 
final (provisional) electoral rol] was to 
be published on 23-11-81. Objections to 
the electoral roll were to be obtained on 
Nov. 24, 1981. The objections were to be 
heard on December 9, 1981 and a deci- 


sion was to be given. Thereafter, the 
final electoral rolls were to be affixed 
on the notice board. The nomination 


papers were to be received on Dec. 11, 
1981 in between 10-00 A.M. to 2-00 P.M. 
The same day, they were to be scruti- 
nized and a list of all the candidates 
was tO be published. The withdrawal 
was to take 
between 2 to 5 p.m. and if necessary 
symbols were to be allotted to the can- 
didates, If necessary, elections were to 


be held on Dec, 20, 1981 from 8-00 am.’ 


to 4-09 p.m. in accordance with the ear- 
lier information dated July 9, 1981. The 
aforesaid programme for elections was 
modified and the date for acceptance of 
membership forms was extended from 
15-11-81 to 19-11-81, i 


4. It appears that after the publica- 
tion of the programme for the elections 
in Rashtradoot dated 3-11-81 and befora 
it could be implemented, the State Gov- 
ernment, under its order dated Nov. 13, 
1981 (Ex. 2 pp. 31-32) appointed one Shri 
Vijaysingh Advocate as Chairman and 


place by Dec, 14,1981 in 


Se 
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ten others as members of the Managing 
Committee of the Bhandar in place of 
the Administrator. The petitioner chal- 
lenged the nomination in this Court by 
the present writ petition on 18-11-1981 
impleading all the eleven persons as re- 
spondents to the petition. To complete 
the narration of the facts, it may also be 
mentioned here that thirteen more per- 
sons including the petitioner were nomi- 
nated as members of the Managing Com- 
mittee under the order of the Govern- 
ment dated Dec. 4, 1981 one of them 
namely Purshottam, on his application 
has been impleaded as a respondent. 


5. The nomination has been challeng- 
ed by the petitioner in this petition on 
two grounds: firstly, that it is discri- 
minatory inasmuch as the other | Bhan- 
dars, similarly placed, in which there 
were also administrators functioning, a 
committee has not been nominated and 
elections have been allowed to take 
place and now those Bhandars and other 
co-operative societies were having eject- 
ed representatives whereas in the case 
of the Bhandar, even after the election 
programme was announced, the Manag- 
ing Committee was nominated as afore- 
said. The members nominated were nos 
qualified and eligible to be members as 
they were not even members of the 
Bhandar; and secondly, that the nomi- 
nation of the committee is beyond the 
powers of the State Government and as 
such, is beyond its jurisdiction. 


6. Show cause notice was issued to 
the respondents and they have shown 
cause, According to the reply of the 
respondents, the election programme 
had been postponed in consultation 
with the Registrar due to the Panchayat 
elections, The revised programme for 
holding the election for members of the 
representative body was also published 
in which the polling was to take place 
on Jan. 20, 1982. After the election of 
the representatives of the members, the 
election of the Chairman and other 


office-bearers of the Managing Com- 
mittee would have taken place in ac- 
cordance with the bye-laws. It will, 
therefore, be clear that when the Ad- 
ministrator was functioning, a Manag- 
ing Committee was nominated in his 
place on Nov. 13, 1981. 

7. The State Government, in exer- 


tise of the powers conferred on it under 
8 139 of the Act, read with R. lio of 
the Rajasthan Co-operative Societies 
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Rules, 1966 (for short, ‘the Rules’ here- 
after) issued an order dated June 8, 
1931 (Annexure 2A) that the general 
provisions of the Act are put in ahey- 
ance in such of the societies where Ad- 
ministrators are functioning and the 
percentage of official members was 
more than the members from the pub- 
lic. After the aforesaid order came to 
be passed, the aforesaid order dated 
Nov. 13, 1981 (Ex. 2) nominating Shri 
Vijaysingh Advocate as Chairman and 
other ten members was passed, 


8. The order of the State Govern- 
ment dated June 8, 1981 reads as fol- 
lows,— i 

“ fe waa a ae ay agne 
atafaat, dear, Fea ana award afi- 
ar eat IT Tt Taq He X aaa F 
afas arà gag waa R | 

ate a fe er geare aaa gA 
aera D cara ae he aeard aera FATAT 
am adha awards gae a der aq 
BU STR TIAA FZ 1 - 

aa: aema agard n afafaan 

T944 BW AMT $39 A aena agai 
dam IT gR R faa 220 $ ag TÀ 
gu ad faa aa è sA F usa 
awn Tqeare afafa È aaea ana 
WIT HW gt Ase sate fe sat 
afataat / dearat A watts frat dt acaret 
afani asa aay aeprd gae PI gar 
BC GAR CATT FU TT aA segg AIAT 
aara Afaa Pea at asd 2 1” 


Under S. 139 of the Act, the Govern- 
ment may, by general or special order, 
exempt any co-operative society or any 
class of Societies from any of the pro- 
visions of the Act and that such provi- 
sions shall apply to such Societies or 
class of Societies with such modifica- 
tions as may be specified in the order. 
A look at the order aforesaid dated 
June 8, 1981 would make it clear that 
in such of the Co-operative Societies 
where Administrators appointed under 
5. 36 (1) (a) of the Act were function- 
ing and in such of the Societies where 
the percentage of the official members 
in the managing committee was more 
than the representatives from the pub- 
lic, the general provisions of the Act 
were put in abeyance. Power was taken 
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by the State Government to nominate 
non-official persons as Chairman or 
members. It is the case of the Govern- 
ment as contained in the reply that the 
Managing Committee was nominated 
under the powers vested in it under 
Sec, 36 (1A) (c) and (d) of the Act, It 
will be proper to read clauses (a) of 
S. 3 @ (c), (d) and (e) of sub-sec, (1A) 
of S. 36,— 

36 (1) (a):— “Remove the committee, 
and appoint a Government servant as 
an administrator, to manage the affairs 
of the society for a period not exceed- 
ing one year as may be specified in the 
order which period may, with the pre- 
vious approval of the Government, be 
extended by the Registrar from time to 
time, so however, that the aggregate 
period does not exceed two years; 


36 (1A). Where a committee is remov- 
ed under sub-sec, (1); 

(c) If the State Government confirms 
‘the order of removal of a committee, it 
may allow the Administrator to conti- 
nue or may nominate another committee 
and where the State Government ac- 
cepts the appeal, and sets aside the 
order of removal, the committee so re- 
moved shall start functioning to all in- 
tents and for all. purposes, as if it had 
never been removed; i 


(d) the administrator appointed under 
el, (a) of sub-sec, (1) shall cease to hold 
office immediately upon the nomination 
of another committee or upon the set- 
ting aside of the order of removal, as 
the case may be, The nominated Com- 
mittee shall cease to hold office upon the 
expiry of the remainder of the term of 
the elected committe, removed under 
cl. (a) of sub-sec. (1): 


Provided that the State Government 
may, by order, extend the period of 
office of a nominated committee for such 
time not exceeding one year as may be 
specified in the order: and the State 
Government may delegate its power of 
nomination of a committee under cl. (c) 
to such officer of the State Government 
and in relation to such co-operative 
society as may be prescribed,” 

Even a cursory look at the aforesaid 
provisions of S. 36 of the Act will make 
it clear that under S, 36 (1) (a), for the 
reasons contained therein a committee 
can be removed and in-its place, a Gov- 
ernment servant as an Administrator to 
manage the affairs of the Society can 
be -appointed, In such an eventuality, 
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the. Registrar must submit his report 
justifying the removal of the committee 
to the State Government within a 
period of fifteen days from the date of 
removal of the committee. Any member * 
of the committee so removed has a right 
to appeal to the State Government un- _ 
der sub-sec. (1A) (a) of S. 36 against 
the decision of the Registrar to remove 
the comn.ittee but this right should be 
exercised Within thirty days from the 
date of the order of removal. If an ap- 
peal is filed, then the State Government 
is bound to hear and pass an order 
within three months from the date of 
the order of removal of .the committee, 
In case the State Government confirms 
the order of removal of the Committee 
which too is to be, done within the 
aforesaid period of thiee months and 
the report of the Registrar justifying 
the removal of the committee is accept- 
ed by the Government, then‘jynder Sec- 
tion 36 (1) (c) of the Act, it .nay allow 
the Administrator to continue or may 
nominate another committee, Though an 
Administrator appointed under S, 36 (1) 
(a) of the Act can continue so long as 
the situation warrants and as long as 
the State Government desires and there 
is no limitation so far as the continu: 
ance of the Administrator is concerned- 
but S. 36 (LA) (d) of the Act makes it’ 
clear that the Administrator appointed 
under cl. (a) of sub-sec. (1) shall cease 
to hold office immediately upon the 
nomination of another committee or the 
setting aside of the order of removal,’ as 
the case may be. It further provides | 
that the nominated committee shall 

cease to hold office upon the expiry of 
the remainder of the term of the elect- 
ed committee, removed under cl, (a) of 
sub-sec, (1). There isa proviso which 
provides that the State Government 
may, by order extend the period of 
office of a nominated committee for 
such time not exceeding one year as 
may be specified in the order. The State 
Government also, under S. 36 (1A) (e) 
of the Act, can delegate its powers of 
nomination to such officer of the State 
Government and in relation to such co- 
operative society as may be prescribed. 
Under sub-sec. (4) of S, 36 of the Act. 
the nominated committee, before ceas- . 
ing to hold office under cl. (d) of sub- 
sec, (1A) as aforesaid shall arrange for 
the election of a new. committee in ac- 
cordance with the by-laws of the 


society, and the newly elected ~commit- 
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